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CITATION OF REPORTS

Rule 62 of the Supreme Court is as follows:

Inasmuch as all volumes of the Reports prior to 68d have been reprinted by
the State, with the number of the volume instead of the name of the Reporter,
counsel will cite the volumes prior to the 63d N. C. as follows:

1 and 2 Martin ) 9 Iredell Taw ... as 31N.C.
Taylor & Conf g o as 1N.C. 10 “ “o 32 0
1 Haywood ... “o2 ¢ ‘ i
2 [ [ é“ 3 i >
1 and 2 Car. Law Re- | .. , « o
pository & N. C. Term { ™ -
1 Murphey L s B B
2 [13 G X3 3
3 [ 7 ii 3
1 Hawks ... 8§ ¢
2 (13 9 ‘s 3
3 « “
4 (34 113
1 3 i1
2 [ “ Eq _________________ .
3 ‘ 1 Jones Law ... "
4 i 2 (19 [ it
1 « 3 . .
2 H I “ ¢
1 Dev. & Bat. Law “ 5 :
2 44 N 113 1{) “§ 6 0 .
3&4 4 s i g 20 é 7 3
1 Dev. & Bat. Eq. .. “ 21 ¢ 8 ¢ ‘
2 g - . (13 22 3 1 4 Eq. N3
1 Iredell Law.. .. “ 23 ¢ 2 ¢ “ “
2 “ 0 3 24 13 3 i ‘ i
3 " 5 4 “ “
4 ‘ . 5 “ «
5 [ 6 [13 (g s £ 59
6 ‘ o “ 1 and 2 Winston. 60
1 ¢ et “ 20 “ Phillips Law ... .. “ 61
8 ¢ e aeeneenes “ 30 ¢ “ ) 570 TR “ 62

In quoting from the reprinted Reports counsel will cite always the
marginal (4. e., the original) paging, except 1 N. C. and 20 N. C., which
are repaged throughout, without marginal paging.
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JUSTICES

OF THE

SUPREME COURT OF NORTH CAROLINA

FALL TERM, 1918

CHIEF JUSTICE:

WALTER CLARK.

ASSOCIATE JUSTICES
PLATT D. WALKER, WILLIAM A. HOKE,
GEORGE H. BROWN, WILLIAM R. ALLEN.

ATTORNEY-GENERAL

JAMES 8. MANNING.

ASSISTANT ATTORNEY-GENERAL :
FRANK NASH.

SUPREME COURT REPORTER :

ROBERT C. STRONG.

CLERK OF THE SUPREME COURT:

JOSEPH L. SEAWELL.

OFFICE CLERK:

EDWARD C. SEAWELL.

MARSHAL AND LIBRARIAN :

MARSHALL DeLANCEY HAYWOOD.
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JUDGES

OF THE

SUPERIOR COURTS OF NORTH CAROLINA

EASTERN DIVISION

W. M. BOND oo aeeenccammenanean First ... Chowan.
GEORGE W. CONNOR ..ceoicoeiricriermmmeremvenones Second ....oocov il Wilson.

Jorx H. KErr . Third.....ooeeelld ‘Warren.

F. A. DANIELS ooiiiiiiiiiiiiiimee e Fourth ... Wayne

H. W. WHEDBEE® .. iicieaeees Fifth .. e Pitt.

0. H. ALLEN SIxth e Lenoir.

T. H. CALVERT oeoioieiieacieccccenmemmnnnnnenees Seventh ...l Wake.

W, P. STACY oeeeemreicieeee e WWEightho New Hanover.
C. C. LYON oot Ninth.....ccooi Bladen.

W. A. DEvVIN ....... Tenth oo Granville.

*Succeeded by O. H. Guion, New Bern. Appointed December 20, 1918.

WESTERN DIVISION

H. P. LANE ... - Rockingham.
TioMAs J. SHAW LTwelfth oo Guilford.

W. J. ADAMS oo Thirteenth ... Moore.

W. F. HARDING oeoeeeeeeeeiececceaneevmcnennsnieeeen Fourteenth. ... Mecklenburg.
B. P ONG oo eeese e seeenins Fifteenth ... Iredell. ’
J. L. WEBB oo eeaceeacmeennaeens Sixteenth ............_..........Cleveland.

E. B. CLINE ... Seventeenth ....... . ... Catawba.

M. H. JUSTICE Eighteenth ... Rutherford.
FRANK CARTER®.....oooiiiiiiiceciecees Nineteenth ...................... Buncombe.
G. 8. FERGUSON oo Twentieth. ... Haywood.

*Succeazd by P. A. McElroy, Marshall. Appointed August 3, 1918,
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SOLICITORS

EASTERN DIVISION
J. C. B. EHRINGHAUS first Pasquotank.
RICHARD (. ALLSBROOK ..oeeerceeeeemeeamrecmcecnns Second HEdgecombe,
GARLAND E. MIDYETTE Third Northampton.
WaLTER D. SILER Fourth Chatham.
J. LLoyp Horrox Fifth Pitt.
H. E. SEAW Sixth Lenoir.
H. E. Nogris Seventh Wake.
H. L. LyonN Eighth Columbus.
S. B. McLEAN Ninth Robeson.
S. M. GATTIS Tenth Orange.
WESTERN DIVISION
S. P. GRAVES Eleventh Surry.
Joux C. Bower Twelfth Davidson.
W. E. Brock Thirteenth ....cooeeneainneeee Anson.
G. W, WILsSON Fourteenth .oeoeeeeee Gaston.
HAYDEN CLEMENT ..oooooeoiearceeaieeeceeemaeneece Fifteenth Rowan.
R. L. HUFFMAN Sixteenth oo Caldwell.
J. J. HaYEs Seventeenth ....cooccooeocernneene Wilkes.
MICHAEL SCHENCK Eighteenth Henderson.
J. W. SwaIN Nineteenth .....ocoveeemeeeeee... Buncombe.
G. L. JoNESs Twentieth ..o Macon
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LICENSED ATTORNEYS

FALL TERM, 1918

The following were licensed to practice law by the Supreme Court, Fall
Term, 1918:

CECIIL GRAHAM BEST..... . Warsaw, N. C.
FRANK WARREN BROWN ..o e Raleigh, N. C.
JACKSON JOSHUA CLEMMONS.ciiiiiiiiiieacatmecnceamneen e e e eeeeeneeas Washington, N, C.
RALPH DUFFER oot eceeie et cae e e et eece e eenaee Raleigh, N. C.
SOLOMON W, EASON .o Raleigh, N. C.
JOSEPH ASHELEY EDGERTON ...ccoiiiiiiiiiti it e Rocky Mount, N. C.
OsCAR OGBURN EFIRD ..., ‘Winston-Salem, N. C.
JamEs ROBERT EvANg Southport, N. C.
JUDAH LAWRENCE EMANUEL ctoteeiaaie et ecceen Washington, D. C.
CARL FINGER «oceecmeoieeeieeime s ceeeeceeimcaeeneaemmes oo aeneeaeseaecenneeee e aeaeas Gastonia, N. C.
NEWTON GABE FONVILLE. .o Raleigh, N. C.
CHARLES EVERETT HAMILTON oot oo Winston-Salem, N. C.
NORMAN BENJAMIN HEDGEPETH ooeiiiieiiiin oeeeac et Louisbhurg, N. C.
CLYDE OSCAR POLYCARP HUGHEY ... Raleigh, N. C.
HERBERT SHEPPERD JOYNER Petersburg, Va.

FrANK HUNTER KENNEDY.............. Houstonville, N, C.
Ti10MAS DoNOVAN LUTHER Candler, N. C.
CARRIE LEE McLEAN..... ....Charlotte, N. C.
WiLLiaM BROWN MCQUEEN ....Raeford, N. C.
MAX MEYER .oveooeeea. ....Enfield, N. C.
PHILIP ARENDELL MOORE -...Kinston, N, C.
LAWRENCE EMMETT NICHOLS Raleigh, N. C. -
Quincy KELLogG NIMOCKS Fayetteville, N. C.

JOoHN LANSING PEARSE. it e, Manteo, N. C.

BEARLE PREVETTE oo No. Wilkesboro, N, C.
DAVID ATWELL RENDLEMAN ...oiiiiiiieiieeeeeeeececeeaes Salisbury, N. C.
EDWARD CROSWELL ROBINSON...cceieiiviiieiie e ees Garland, N. C.
LILIAN MORTON BAUGH RODGERS.-coitiii i oo Wilmington, N. C.
WiLniaM HAMILTON SAWYER Raleigh, N. C.
CHESLEY SEDBERRY ..oooioiiioeioceeeeatecrae e teeaaeeeeaaeresee e cessnnesnns Wadesboro, N. C.
Erisan HErMoUS SMITH Southport, N. C.
ALPHEUS WRAY WHITE.....oooiiiieieeeeee e Raleigh, N.-C.

EDGAR JOHN WICKER. <o tooioiiooieeeees e oo eamem e Raleigh, N, C.

ARTHUR ROBINSON WILLIAMS Greensboro, N. C.
ORIN RODOLPHUS YOREK ..ccooooieees oo High Point, N. C.
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CALENDAR OF COURTS

TO BE HELD IN

NORTH CAROLINA DURING THE SPRING OF 1919

SUPREME COURT

The Supreme Court meets in the city of Raleigh on the first Monday in
¥ebruary and the last Monday in August of every year. The examination of
applicants for license fo practice law, to be conducted in writing, takes place
one week before the first Monday in each term.

The Judicial Districts will be called in the Supreme Court in the following

order:
SeriNG TerM, 1919

First District. ..o s February 4
Second District. ...l February 11
Third and Fourth Districts....oo e February 18
Fifth District ..o, February 25
Sixth DISErICt. e March 4
Seventh DIStrICt. oo e March 11
Eighth and Ninth Districts ...t March 1R
Tenth DISETICT... e March 25
Eleventh DIstrict. e et nenn April 1
Twelfth District. ..o April 8
Thirteenth DIStrict... ..o e April 15
Fourteenth District . ..o April 22
Fifteenth and Sixteenth DistrictS.. .o April 20
Seventeenth and Eighteenth Districts.. ...l May 6
Nineteenth DIStrict.... ..o e May 13

Twentieth District.. ...t May 20
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SUPERIOR COURTS, SPRING TERM, 1919

The parenthesis numerals following the date of a term indicates the number
of weeks during which the term may hold.

THIS CALENDAR IS UNOFFICIAL

EASTERN DIVISION

FIRST JUDICIAL DISTRICT
SprING TERM, 1919—Judge Devin

Paqquotank—Dec 30+ (2); Feb. 10¥ (1);
Mar, 17 (1).

Washmgton——.]'an 18 (1) ; June 2 (2).

Perquimans—Jan. 20 (1) ; Apr. 14 (1).

Currituck—Jan. 271 (1) ; Mar. 8 (1)

Beaufort—Feb. 171(2) ; Apr. 7t (1) May 5
©(2).

Camden—Mar. 10 (1).

Gates—Mar. 24 (1).

Chowan—Mar. 31 (1).

Tyrrall—Apr. 21 (2).

Hyde—May 19 (1).

Dare—May 26 (1).

SECOND JUDICIAL DISTRICT

SprING TERM, 1919—Judge Bond
Wilson—dJan. 18 (1) ; Feb., 3t (2); May 12}
(2) ; June 231 (1).
Nash—Jan 20 (1); Feb. 24% (1); Mar. 10
(1) ; Apr. 28*% (1) ; May 51 (1); May 261
1
Edgecombe—Mar 3 (1); Mar. 31% (2);
June 2 (2).
Martin—Mar. 17 (2) ; June 16 (1).

THIRD JUDICIAL DISTRICT

SprING TERM, 1919—Judge Connor
Warren—Jan. 13 (2) ; May 19 (2).
Halifax—Jan. 27 (2); Mar. 17 (2) ;s June 2

(2).
Bertie—Feb, 10 (1) ; May 5 (2)
Hertford—Feb. 24 (1) ; Apr. 14 (2).
Vance—Mar. 3 (2); June 16 (2).
Northampton—Mar, 31 (2).
FOURTH JUDICIAL DISTRICT
SprING TERM, 1919—Judge Kerr
Harnett—Jan. 6 (1) ; Feb. 3% (2); May 1y

Ch(atiam—Jan 13 (1) ; Mar. 17f (1) ; May
Waynirl—)-Jan 20 (2); (2) ; May 26
Jol(jl)ston—Feb 17% (2) ; Mar. 10 (1) ; Apr.
Lee—(l\’zl:)ir 24 (2) ; May 5 (1).

FIFTH JUDICIAL DISTRICT

SpRING TERM, 1919—Judge Daniels
Craven—Jan. 6* (1) ; Feb. 38t (2); Apr. T}
(1) ; May 121 (1) ; June 2* (1).
Pitt—Jan. 18% (2); Mar. 17 (2) ; Apr. 14
(2) ; May 191 (1) ; May 26} (1)
Greene—Feb, 24 (2) ; June 23 (1).

Apr. 77

Carteret—Mar. 10 (1) ; June 9 (2).
Jones—Mar. 31 (1).
Pamlico—Apr. 28 (2).

SIXTH JUDICIAL DISTRICT

SPRING TERM, 1919—Judge Whedbee
Du(pzlin—Jan. 61 (2) ; Jan. 27% (1) ; Mar. 241

).
Lenoir—Jan. 20* (1); Feb. 17 (2); Apr. T
(1) ; May 19% (1) ; June 97 (2).
Saégp(sg;1~Feb 3 (2); Mar. 106% (2); Apr.
Onslow—Mar. 3 (1) ; Apr. 14t (2).

SEVENTH JUDICIAL DISTRICT

SPrRING TERM, 1919—Judge Allen
Wake—Jan. 6* (1) ; Jan. 271 (3); Mar, 3*
(1) ; Mar, 101 (2) ; Mar. 81F (3) ; Apr. 21*
{1); Apr. 287 (2) ; May 191 (2); June 9%

Franklin—Jan. 13 (2); Feb. 17+ (2); M
12 (1). f @) May

EIGHTH JUDICIAL DISTRICT

SprING TERM, 1919—Judge Calvert
New Hanover—Jan. 13% (1) ; Feb. 31 (2);
Mar. 31* (1) ; Apr. 77 (1) ; Apr. 147 (1)
May 5 (1) ; May 191 (2); June 23& (1).
Pender—Jan. 20 (1) ; Mar. 3% (2); June 2

(1).
Cozlum(bl;s—Jan 27 (1) ; Feb. 171 (2); Apr.
Brunswick—Mar. 17 (1) ; June 161 (1).

NINTH JUDICIAL DISTRICT

SPRING TERM, 1919—Judge Stacy
Blz:dt;n—.]’an 61 (1) ; Mar. 10* (1) ; Apr. 21}

Cumberland—Jan. 13* (1) ; Feb. 107 (2);
Mar. 17% (2) ; Apr. 28% (2) ; May 26* (1).

Hoke—Jan. 20 (1) 3 Apr. 14 (1).

Robérson—Jan. 27%¥ (1) ; Feb. 81 (1) ; Feb.
241 (2) ; Mar. 311 (2) ; Mar. 121 (2).

TENTH JUDICIAL DISTRICT

SpRING TERM, 1919—Judge Lyon
Durham—Jan. 6% (2); Feb. 24* (1) ; Mar.
10 (2); Apr. 28F (1); May 19% (1);
~June 161 (1).
Alsg:ar(lzci—.?an. 20% (1) ; Mar. 8% (1) ; May
1 .
Person—¥Feb. 3 (1) ; Apr, 21 (1).
Granville—Feb. 10 (2) ; Apr. 7 (2).
Orange—Mar. 31 (1) ; May 5t (1).




COURT CALENDAR. X

WESTERN DIVISION

ELEVENTH JUDICIAL DISTRICT

SPRING TERM, 1919—Judge Ferguson
TForsyth—Dec. 30+ (1) ; Jan, 6%f (1) ; Jan.
13*%f (1) ; Feb. 107 (2) Mar 107 (2);
Mar. 24% (1) ; May 197 (
Rockingham—Jan. 20% (1), Feb 24% (2);
May 12 (1) ; June 161 (2).
Surry—Feb. 3 (1) ; Apr. 21 (2).
Caswell—Mar. 31 (1).
Ashe—-Apr. 7 (2).
Alleghany-—May 5 (1).

TWELFTH JUDICIAL DISTRICT

SeriNG TERM, 1919—Judge Lane

Guilford—Jan. 131 (2); Jan. 27% (1) ; Feb.
10% (2); Mar. 107 (2); Mar. 247 (1)
Apr. 141 (2); Apr. 28*% (1) ; May 12} (2);
June 97 (1) ; June 16* (1).

Davidson—Feb. 24 (2) ; May 5f (1) ; May 26

(2).
Stokes—Mar. 31* (1) ; Apr. 71 (1).

THIRTEENTH JUDICIAL DISTRICT

SpriNG TERM, 1919—Judge Shaw
Richmond—Jan. 6* (1); Apr. 7T* (1);
26t (1) ; June 161 (1) ; Mar. 17F (1).
Anson—Jan. 13% (1) ; Mar. 8t (1) ; Apr. 14
(1) ; Apr. 21% (1) ; June 9% (
Mo(olr)e—Jan 20* (1) ; Feb. 107 (1) ; May 19%
Union—Jan. 27 (1) ; Feb. 17t (2); Mar. 24
(1) ; May 57 (1).
Stanly—Feb. 37 (1); Mar, 381 (1); May 121‘

().
Scé)tl(an)d—Mar. 10% (1) ; Apr. 28% (1) ; June
1).

May

FOURTEENTH JUDICIAL DISTRICT

SPRING TERM, 1919—Judge Adams
Mecklenburg—Jan. 6% (2) ; Feb. 3% (2) ; Feb.
17*% (1) ; Feb. 24t (8) ; Mar. 24* (1) ; Mar,
317 (2); Apr. 28t (2); May 12* (1);
May 261 (2); June 9% (1) ; June 16} (1).
Gaston—Jan. 20 (2) ; Mar. 17*% (1) ; Apr. 147
(2) ; May 19% (1).

FIFTEENTH JUDICIAL DISTRICT

SPRING TERM, 1919—Judge Harding
Cabarrus—Jan. 6 (2) ; Apr. 21 (2).

Montgomery—Jan. 20* (1) ; i Apr 1 (2).

Iredell—Jan. 27 (2) ; May 19 (2).

Rowan—Feb. 10 (2); Mar. 101‘ (1) ; May 5
1

1).
Davie—Feb. 24 (2)
Randolph—Mar. 171‘ (2) ; Mar. 81% (1).

SIXTEENTH JUDICIAL DISTRICT

SpriNG TErM, 1919—Judge Long

Lineoln—Jan. 27 (1).
Caldwell—Feb, 24 (2) ; May 19 (2).
Burke—Mar. 10 (2)

Cleveland—Mar. 24 (2)

Polk—Apr. 14 (2).

SEVENTEENTH JUDICIAL DISTRICT

SprING TERM, 1919—Judge Webt
Wilkes—Jan. 207 (2) ; Mar. 10 (2).
Catawba—Feb. 3 (2) ; May 51 (2).
Alexander—Feb. 17 (1).
Yadkin-—Mar. 3 (1).

Watauga—Mar. 24 (2).
Mitchell—Apr. 7 (2).
Avery—Apr. 21 (2).

BEIGHTEENTH JUDICIAL DISTRICT

SprRING TERM, 1919-—Judge Cline
McDowell—Jan. 20% (2) ; Feb. 17 (2).
Rutherford—Feb. 37 (2) ; Apr. 28 (2).
Henderson—Mar. 3% (2) ; May 261 (2).
Yancey—Mar. 24 (2).
Transylvania—Apr. 14 (2).

NINETEENTH JUDICIAL DISTRICT

SpriNG TERM, 1919—Judge Justice

Buncombe—Jan. 13 (8) ; Feb. 37 (3) ; Mar. 3
(3) ; Mar. 31,1 ’18 (1) ; Apr. 7,7 ’19 (4);
May 5 (3); June 2} (3

Madlson—*Feb 24 (1) B Mar 24 (1) ; Apr. 21,
’18 (2) ; Apr. 28, '19 (1) ; May 26 (1).

TWENTIETH JUDICIAL DISTRICT

SPrRING TERM, 1919—Judge Carter
Ha}éwood—Jan. 67 (2); Feb. 8 (2) ; May 5%

(2).
Cherokee—Jan. 20 (2) ; Mar. 31 (2).
Jackson—Feb, 17 (2) ; May 19 (2).
Swain—Mar. 3 (2).
Graham—Mar. 17 (2).
Clay—Apr. 14 (1).
Macon—Apr, 21 (2).

*Criminal eases.

+Civil cases. }Civil and jail cases.

Compiled from the Calendar of A. B. Andrews, of the Raleigh bary with his permission.



UNITED STATES COURTS FOR NORTH CAROLINA

DISTRICT COURTS

Bastern District—HENRY G. CoNNoOR, Judge, Wilson.
Western District—James E. Boyp, Judge, Greensboro.

EASTERN DISTRICT
Terms—District terms are held at the time and place as follows:

Raleigh, fourth Monday after fourth Monday in April and October.
Civil terms, first Monday in March and September. 8. A. ASHE,
Clerk.

Elizabeth City, second Monday in April and October. J. P. THOMPSON,
Deputy Clerk, Elizabeth City.

Washington, third Monday in April and October. ARTHUR MAYo,
Deputy Clerk, Washington.

New Bern, fourth Monday in April and October. WarLTter DUFFrY,
Deputy Clerk, New Bern.

Wilmington, second Monday after the fourth Monday in April and
October. T. M. TurrenTINE, Deputy Clerk, Wilmington.

Laurinburg, last Monday in March and September.

Wilson, first Monday in April and October.

OFFICERS

J. O. Carr, United States District Attorney, Wilmington.

E. M. GREENE, Assistant United States District Attorney, New Bern.

W. T. DorTcH, United States Marshal, Raleigh.

S. A. AsHE, Clerk United States District Court at Raleigh for the Eastern
District of North Carolina, Raleigh.

WESTERN DISTRICT

Terms—District terms are held at the time and place as follows:
Greensboro, first Monday in June and December.
Statesville, third Monday in April and October.
Asheville, first Monday in May and November. W. 8. Hyams, Deputy
Clerk, Asheville,
Charlotte, first Monday in April and October.
Salisbury, fourth Monday in April and October,
Wilkesboro, fourth Monday in May and November.

OFFICERS

WirriaMm C. HAMMER, United States District Attorney, Asheboro.
CryYDE R. Hory, Assistant United States District Attorney, Charlotte.
CHARLES A. WEBB, United States Marshal, Asheville.



CASES REPORTED

A PAGE
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CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT

NORTH CAROLINA

AT RALEIGH

FALL TERM, 1918

W. A. CRISP v. W. H. BIGGS.
(Filed 11 Septembier, 1918,)

Estates—Rule in Shelley’s Case—Nearest Heirs”—Fee Simple.

An estate to M., “in fee simple, all the days of his life, then it shall
descend to his nearest heirs,” vests in M. a fee simple title, under the
rule in Shelley’'s Case,; the words, “nearest heirs,” meaning simply the
word “heirs.” The history and meaning of the rule in Shelley’s Case, and
its value at the present day, discussed by Crarxg, C. J.

ArpEsn from Kerr, J., at June Term, 1918, of MarrIN, on a contro-
versy without action, under Revisal, 803.

Critcher & Critcher for plaintiff.
Wheeler Martin for defendant.

Crarx, C. J. Jesse Mizelle devised the tract of land in question to
his son, Hardy Mizelle, “to have and to hold in fee simple all the days of
hig life, then it shall descend to his nearest heirs.” The plaintiff was the
grantee of Hardy Mizelle, and, having contracted to convey the same to.
the defendant, tendered him a deed. The latter refused to accept, upon
the ground that the plaintiff could not convey a fee-simple title. This
raises the simple question whether the devise to Hardy Mizelle was in
fee simple.

The rule in Shelley’s Case was first stated, 1 Coke, 104, in 1581, and
is ag follows: “When an ancestor, by any gift or conveyance, taketh an
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estate of freehold, and in the same gift or conveyance an estate is limited,
either mediately or immediately, to his heirs in fee or in tail, the word
heirs is a word of limitation of the estate, and not a word of purchase.”
Applying this rule, there can be no controversy that Hardy Mizelle, under
the devise in question, held the land in fee simple.

The rule in Shelley’s Case is an exception to the general rule that a
will must be construed according to the evident intent of the devisor, and
substitutes for it an arbitrary rule of law which makes that a devise in
fee simple which was evidently intended to be for life only, with remain-
der over.

In Cohoon v. Upton, 174 N. C., 90, it is stated that the rule was
created to preserve to the feudal lord certain fees and perquisites which
accrued to him when land passed to the heir by inheritance, but of which
the lord would be deprived if the land passed from a life tenant to his
son as purchaser. In the concurring opinion in that case (p. 91) the
history of the original decision was given and the motive for it, which
was to preserve the feudal lords from the loss of the wardship of minor
heirs and other profits accruing to the lord upon the descent of lands.
The rule was first reported, 1 Coke’s Reports, 93-B, and has been rigor-
ously adhered to, except in Perrin v. Blake, in the King’s Bench, which
was reversed in the Exchequer Chamber, 4 Burr., 2579; Bl. Rep., 672;
Dougl., 329. The rule now serves an excellent, but an entirely different,
purpose in this State, in that it prevents the tying-up of real estate by
making possible its transfer one generation earlier, and also subjecting
it to the payment of the debts of the first taker. It is doubtless for this
reason that the rule has never been repealed in North Carolina.

It may be of some interest to the profession to quote from Lord Camp-
bell’s Life of Sir Edward Coke the following professional statement of
the manner in which the rule was originally laid down: “Edward Shel-
ley, being seized in tail general, had two sons, Henry and Richard.
Henry died, leaving a widow enceinte. Edward suffered a recovery to
the use of himself for life, remainder to the use of the heirs male of his
body and the heirs male of such heirs male, and died before his daughter-
in-law was delivered. Richard, the younger son, as the only heir male
i esse, entered. The widow then gave birth to a son; and the great
question was, whether he had a right to the estate rather than Richard,
his uncle. It was an acknowledged rule that the title of one who takes
by purchase cannot be divested by the birth of a child after his interest
has vested in possession; but that the estate of one who takes by descent
may. The point, therefore, was ‘whether Richard, under the uses of the
recovery, took by purchase or by descent’ The case excited so much
interest at the time that, by the special order of Queen Elizabeth, it was
adjourned from the Court of Queen’s Bench, where it arose, into the
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Exchequer Chamber, before the Lord Chancellor and the twelve judges.
Coke was counsel for the nephew, and succeeded in establishing the cele-
brated rule.”

The establishment of this rule was of the utmost importance to the
owners of land under the feudal system, and gave to Coke, who was
chiefly instrumental in procuring its establishment, such prestige that
Lord Campbell says that “Thenceforth, while he remained at the bar, he
was employed 1n every case of importance which came on in Westminster
Hall, and he was in the receipt of an immense income, which gave him
greater power of buying land than is enjoyed even by an eminent rail-
way counsel at the present day. He began to add manor to manor,
till at length it is said the crown was alarmed lest his possessions
should be too great for a subject. According to a tradition in the family,
in consequence of a representation from the Government (which in
those times often interfered in the private concerns of individuals) that
he was monopolizing injuriously all land which came into the market
in the County of Norfolk, he asked and obtained leave to purchase ‘one
acre more, whereupon he became proprietor of the great ‘Castle Acre’
estate, of itself equal to all his former domains.” This last statement,
however, rests on tradition and does not seem reasonable.

Though the feudal tenures, with their oppressive ineidents, which
Blackstone enumerates as seven in number—“aids, relief, primer seisin,
wardship, marriage, fines for alienation, and escheat” (2 Com., 63)—
were abolished in 1660 as one of the conditions for the restoration of
Charles II to the throne, the rule has been so beneficial, as above
stated, in making possible the transfer of land a generation earlier
and subjecting it to liability for the debts of the first taker, that in
England, and also in this State and many others, it remains in force,
notwithstanding that often it may be contrary to the intent of the
devisor or grantor to confer an estate, for life only, on the first taker.
The words, “nearest heirs,” means simply “heirs,” and do not take this
case out of the rule.

Affirmed.

M. D. LEGGETT gT aAnL. v. F. M. SIMPSON ET AL.
(Filed 11 September, 1918.)
Estates—Wills—Devise—Remainders-—Class—Per Capita—Contingencies—
Children—Ulterior Devise.

A devise of lands to certain named of the testator’s nieces for life,
remainder to their children, but should they die without leaving children,
then over to an ulterior devisee, and one of them die without children,
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survived by the other and her children, the surviving niece takes, and
after her death her children take, and the ulterior devisee takes nothing,
as the contingency has not happened upon which he could acquire an in-
terest under the terms of the will,

Appear by plaintiffs from Connor, J., at August Term, 1918, of
WasHINGTON.

This was a proceeding for partition, begun before the clerk, and heard
on appeal by Connor, J., at August Term, 1918, of WasHINGTON.

Small, MacLean, Bragaw & Rodman for plaintiffs.
Ward & Grimes for defendants.

Crarx, C. J. The only question presented depends upon the con-
struction of the following clauses in the will of U. W. Swanner:

“I lend to my nieces, Elizabeth Bateman, wife of John Daniel Bate-
man, and to Charlotte Baxter, wife of Samuel Baxter, all of the tract
of land whereon I now live, and all other lands I own, except the tracts
or parcels devised in former items, for and during the terms of their
natural lives.

“I give and devise to the lawful children of my nieces, Elizabeth
Bateman and Charlotte Baxter, all the lands which I have loaned in a
former item to my nieces, Elizabeth Bateman and Charlotte Baxter, to
have and to hold to them in fee simple forever, at the death of my afore-
said nieces.

“In the event that my nieces, Elizabeth Bateman and Charlotte Bax-
ter, should die without leaving any lawful children, then it is my wish
and desire that the land devised in a former item to them shall go to the
children of my sister, Martha Perry, and Sallie Leggett, and to have and
to hold to them in fee simple forever.”

Elizabeth Bateman died, without having had issue, in 1915. The
plaintiffs ave the children of Martha Perry and Sallie Leggett, sisters
of the testator, named in the will. The defendants are the children of
Charlotte Baxter, named in the will, and their grantees. The other
items of the will have no bearing on this controversy.

His Honor properly held that the plaintiffs, the children of Martha
Perry and Sallie Leggett, were not owners of any right or title in the
lands in question, and denied the prayer for partition.

There is nothing in the will which impairs the usual rule of construe-
tion that where a devise is to a class collectively, and not by name to
various devisees in the class, all the members of the class take per capita
and not per stirpes.

The devise to the “children of my nieces, Elizabeth Bateman and
Charlotte Baxter,” was to them as a class, and if they had had an
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unequal number of children, the children of the two would have taken
as one class per capita.

Even a devise to a father and his children is a devise to them as a
class per capita.

As early as 41 Elizabeth, in Wild’s Case, 6 Rep., 17, it was held: “If
a man devise land to A. and his children or issue, and he then has issue
of his body, . . . they shall have a joint estate.” This doctrine has
been followed in Moore v. Leach, 50 N. C., 88, and numerous cases cited
thereto in the Anno. Ed. See especially Silliman v. Whitaker, 19
N. C., 89, where the matter is fully discussed. To same purport, Rice v.
Klette, 149 Ky., 787, reported with very full annotations, L. R. A.,
1917, B, page T4.

The same ruling was made as to conveyances, Cullens v. Cullens,
Brown, J., 161 N. C., 344, reported with very complete citations, L. R. A.,
1917, B, page T4.

Elizabeth Bateman having died without children, the land went to
Charlotte Baxter, and after her death to her children, and they and
their grantees are the sole owners thereof.

The devise over to the children of his sisters, Martha Perry and Sallie
Leggett, was contingent upon the death of his nieces, Elizabeth Bateman
and Charlotte Baxter “without leaving any lawful children living,”
which contingency did not happen, and the plaintiffs therefore take noth-
ing. Kirkman v. Smith, 174 N. C., 603.

Affirmed.

E. P. CAHOON v. D. 0. BRINKLEY.
(Filed 11 September, 1918.)

1. Judgments— Excusable Neglect— Motions— Different County— Courts—
Jurisdiction.
Exception to the hearing of a motion to set aside, for excusable neglect,
a judgment rendered in another county, is to the jurisdiction, affects a
substantial right, and may not be entertained without the consent of the
parties.

2. Judgments—Motions—Excusable Neglect—Attorney and Client—Attor-
ney’s Change of Residence-—Notice—Calendar.

Where the defendant has employed counsel to represent him in an action,
and for ill health the counsel has since moved permanently to another
State, it is notice to the client and it becomes his duty to get another
attorney to represent him; and when he has been duly served with sum-
mons, complaint filed, and the cause duly calendared for trial, it is notice
thereof to him, and after judgment his laches is not excusable, and his
motion to set it aside should be denied.
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3. Same—Copy of Pleadings.

Where the plaintiff’s attorney has promised the defendant’s attorney to
furnish him with a copy of the complaint, and the latter attorney has per-
manently left the State, the defendant’s laches in failing to get another
attorney to represent him is not excused by the failure of the plaintiff’s
attorney to furnish the promised copy.

4. Appeal and Error—Judgments—Motions—Excusable Neglect—Findings
—Meritorious Defense—Duty of Defendant.

The action of the trial judge in setting aside a judgment for excusable
neglect will not be sustained on appeal, in the absence of a proper finding
of a meritorious defense; the burden of this finding being upon the defend-
ant, appellee.

5. Judgments, Irregular.
Where a cause of action is at issue and regularly set on the calendar,
and tried upon the issues before the jury, and judgment rendered in open
court, it is not objectionable as an irregular judgment.

Apprar by plaintiff from Bond, J., allowing a motion by defendant,
made at Elizabeth City, 12 February, 1918, to set aside a verdict and
judgment for the plaintiff, rendered at November Term, 1917, of Tyr-
RELL, upon the ground of excusable neglect.

Meekins & McMullan for plaintiff.
Ward & Grimes for defendant.

Crarxk, C. J. This was a motion to set aside a verdict and the judg-
ment rendered thereon, for excusable neglect. The verdict and judgment
were rendered at November Term, 1917, of Tyrrell. The motion to set
aside for excusable neglect was heard over exception by plaintiff at
Elizabeth City, 12 February, 1918.

The summons in the action, returnable to Tyrrell, was issued in May,
1915, and complaint was filed 15 September, 1917. An order extending
time to file pleadings was made at each term, down to that time. The
defendant employed W. M. Bond, Jr., then practising at Plymouth, in
Washington County, to represent him, and at Bond’s request 1. M.
Meekins, plaintiff’s attorney, agreed to furnish Bond a copy of the com-
plaint when filed. In August, 1916, Bond, by reason of ill health, moved
permanently to Denver, Colorado, when necessarily his connection with
the case had ceased, and therefore no copy of the complaint was furnished
him. The complaint was filed 15 September, 1917, and the case was
calendared for trial at the October Special Term, 1917, and was then
continued till the November Term. The case was then again calendared
for trial at the regular November Term, 1917, when it was heard and
verdict and judgment regularly rendered.
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The plaintiff excepts to the allowance of the motion to set aside the
judgment for excusable neglect, on three grounds, either of which, we
think, entitles the plaintiff to have the judgment reversed.

1. The motion was made at Elizabeth City, outside of the county
where the judgment was vendered. The plaintiff entered a special
appearance and moved to dismiss, and also pleaded defect of jurisdiction
or power in the judge to hear said motion at such time and place, with-
out the plaintift’s consent, and excepted to the refusal to dismiss.

It is well settled by our decisions that no order affecting the substan-
tial right of the parties can be rendered outside the county wherein such
action is pending, except in those cases especially provided by statute, or
by consent of both parties. There is no statutory provision which per-
mits a motion of this kind to be heard out of the county where the verdict
and judgment were rendered, and the motion should have been dismissed.
Bynum v. Powe, 97 N. C., 378; McNeill v. Hodges, 99 N. C., 248, and
cases cited thereto in the Anno. Ed.; Bank v. Peregoy, 147 N. C., 293;
Cox v. Borden, 167 N. C., 820.

This matter is fully discussed in Bank v. Peregoy, supra, where the
Court says: “Except by consent or in those cases for which special pro-
vision 1s made by statute, a judge of the Superior Court, even in his own
district, has no jurisdiction to hear a case, or make orders therein, out-
side the county in which the action is pending.”

In Godwin v. Monds, 101 N. C., 354, the Court held that the judge
“has no jurisdiction to hear and determine a motion to set aside a judg-
ment outside the county in which the action is pending, except by consent
of the parties thereto.” See citations to that case in Anno. Ed. This
case was cited and followed as authority, without an opinion, in Taylor
©. Pope, 101 N. C., 368. Among the cases citing it is Herring v. Pugh,
126 N. C., 860, which says: “In Godwin v. Monds, 101 N. C., 354, it is
held that a judgment could not be set aside by a judge outside the county
in which it was rendered, unless it was done by common consent, and
that that consent should appear in writing, or the judge should set out
the consent in the order which he makes in the cause, or such consent
should appear by fair implication from what appeared in the record.
See, also, Ledbetter v. Pinner, 120 N. C., 457; Fertilizer Co. v. Taylor,
112 N. C., 145.” The defect was jurisdictional, and the motion should
have been dismissed, for in this case the plaintiff not only did not con-
sent, but asked to dismiss, and excepted.

2, It was also error to hold that the neglect of the defendant was
excusable and entitled him to have the judgment set aside. This Court
has held that “When a man has business in court, the best thing he can
do is to attend it.” Pepper v. Clegg, 132 N. C., 316, and this has been
often quoted and reaffirmed. It has also been held that “A litigant
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must pay the same attention to a case in court that any one would give
to business of importance.” Roberts v. Alman, 106 N. C,, 391. . Even
when he has employed counsel, he cannot abandon all attention to the
case (McLeod v. Gooch, 162 N. C., 122), and in this case the defendant
well knew he had no counsel. It has also been held that one who has
been made party to an action by summons is fixed with notice of-all
orders and proceedings taken in open court, LeDuc v. Slocomb, 124
N. C,, 341.

In this case the judge finds as a fact that Bond, the defendant’s
counsel, removed permanently to Denver, Colorado, in August, 1916;
that after the complaint was filed in September, 1917, this case was
calendared for trial at Oectober Special Term, 1917, of Tyrrell; that
the cause was continued and again calendared for trial at the regular
November Term, 1917; that the case was reached in regular order on
the calendar, regularly tried, and judgment entered upon the verdiet.
The judge finds as a fact that the removal of the defendant’s counsel to
Colorado was a matter of sufficient public notoriety not only to be gen-
erally known, but that his new address could have been easily ascer-
tained.

If the defendant’s counsel had died it would have been the duty of
the defendant to have obtained counsel at once in his stead to represent
him in this cause. The removal of said counsel to Colorado was of the
same notoriety and effect and the defendant had the same notice to pro-
cure counsel in his stead. H~ well knew that his counsel could not and
would not attend to the case ifter his removal to Colorado. It was not
paying the attention to the case that an ordinarily prudent man wounld
pay to his most important matters to take no steps to procure counsel
from August, 1916, down to the trial in November, 1917.

“Where the defendant’s counsel died having filed no answer, and the
case was continued to the next term, and it was calendared for trial at
that term, and judgment was taken, the defendant not having employed
another counsel, it was held that the judgment could not be set aside,
for the neglect was inexcusable.” Simpson v. Brown, 117 N. (., 482;
Kwett v. Wynne, 89 N. C,, 39.

In this case, the defendant’s counsel having permanently moved to
another State, it was the duty of the defendant to employ other counsel,
as much so as if the counsel had died, especially so in this case as there
were sixteen months between the removal of the counsel and the trial
and the case was twice calendared for hearing.

Where the defendant employs a counsel nonresident in this State, or
even counsel in this State who does not reside in the county of trial, or
who does not habitually attend that court, the judgment, for want of an
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answer, will not be set aside, for such neglect is inexcusable. Manning
v. B. R., 122 N. C., 824, and cases cited in Anno. Ed.

In this case the negligence was not that of counsel in failing to attend
to the matter, but the negligence of the party himself in not employing
counsel when for sixteen months he had notice that his counsel had per-
manently left the State. Even where there has been negligence of coun-
sel, the judgment will not be set aside if the client himself has been
neglectful. Norton v. McLaurin, 125 N. C., 185, which cites many
cases in support of that decision and which has itself been cited many
times since as authority. Besides that, when the case was calendared
for trial at the October Special Term, 1917, this was an order of which
he was fixed with notice. Such calendars are usually printed in the
papers, and if it was not done in this case the calling of the cause in
regular order on the calendar with the order “continued till next term”
was a sufficient notice that this case stood for trial and would stand for
trial again at the November term. The defendant was fixed with notice
of this order. LeDuc v. Slocomb, 124 N. C., 347. This 1s elementary.

Then there was the further notice by the case being put on the calen-
dar for trial at the November term, of which calendar the public had
notice; yet during all these months, from August, 1916, to November,
1917—sixteen months—the defendant in utter neglect of his duties as
a litigant in court, and with full knowledge that his former counsel had
departed the State and removed his residence permanently to Colorado,
did not employ counsel to represent him, which was the grossest negli-
gence on the part of the defendant.

If the defendant was aware that there was an agreement that a copy
of the complaint when filed should be sent to his counsel, he well knew
that after said counsel had removed his residence permanently to Colo-
rado that such complaint could not be sent to him, and that if sent said
counsel could not attend to the matter. He knew that it was necessary
for him to employ new counsel. There was no new counsel on whom to
serve the complaint, and though the case was twice calendared for trial
he took no notice whatever of the pending case. He did not look after
it himself, and during sixteen months he employed no one among the
many able and well-known counsel attending Tyrrell court to represent
him: It was not incumbent on the plaintiff to notify him to get other
counsel.

The conversation in Norfolk is stated differently by witnesses, and its
purport is not found by the judge. The plaintiff testifies that it was
after Bond left the State and was a notice to Brinkley to get other coun-
gel. The defendant contends that it was before Bond left, and admitted
the agreement to serve the complaint on Bond, which of course could
have no effect after Bond had ceased to be counsel by his removal from
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the State and the lapse of ample time for the defendant to engage other
counsel.

3. A judgment cannot be set aside for excusable neglect unless the
judge finds that the defendant has a meritorious defense. Stockton v.
Mining Co., 144 N. C., 595, and cases there cited, and cases thereto cited
in the Anno. Ed.

In Jarmon v. Saunders, 64 N. C., 370, it is said: “Under the former
system a court of law could not set aside its regular judgment at a
subsequent term.” The remedy was by bill in cquity, in which it was
requisite to show that the mover had a meritorious defense, and this
the judge must still find. LeDuc r. Slocomb, 124 N. C., 351; Mauney
v. Gidney, 88 N. (., 200. There are numerous cases to the same effect:
Minton v. Hughes, 158 N. C., 587 Miller v. Curl, 162 N. O, 4; Allen
v. McPherson, 168 N. C., 435 ; Estes v. Rash, 170 N. C., 342.

The burden was on the defendant to have the judge find the fact that
there is a meritorious defense. School v. Pierce, 163 N. C., 424.

Upon each and every one of these grounds the order setting aside the
judgment was erroneous.

There is no evidence for finding that the judgment was taken irregu-
larly. The cause was set regularly for trial upon the calendar at the
October term. It was continued and again set for trial on the calendar
at November term. At that term it was regularly reached in regular
order. The issues were submitted to the jury and found as appears in
the record and the judgment was entered regularly in open court upon
such verdiet. :

The order setting aside the judgment in this cause should be

Reversed.

MINNIE COTTEN Er AL. v. W. R. axnp C. L. JOHNSTONE.
(Filed 11 September, 1918.)

Conversion — Lands—Trees—Counties—Roads and Highways—Contracts—
Torts.

Where it is admitted that the owner of lands had given by parol to the
county a right of way over them for a roadway, which was being con-
structed by the defendant under contract with the county, and the statute
of frauds is not pleaded or relied upon, the gift of the land carries with it
the trees, etc., thereon; and the owner, the plaintiff in the action, may not
recover of the defendant for the tops and laps of these severed trees that
had been used by the defendant’s employees as firewood during the con-
struction of the road, as for wrongful conversion, or otherwise,

Apprar by plaintiffs from Dandels, J., at April Term, 1918, of Epar-
COMBE.
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James M. Norfleet and Donnell Gilliam for plaintiffs.
Allsbrook & Philips for defendants.

Crarg, C. J. The county commissioners having decided to straighten
a road which would go over the timbered part of land belonging to the
plaintiffs, a right of way 1260 x 40 feet was laid off by the road superin-
tendent. The plaintiffs gave the land to the county and agreed that the
defendants, who were working the road under the road superintendent,
might pitch their camp upon the land. The defendants had contracted
with the county to construct the road, charging so much for team, labor,
ete. The defendants cut the trees and underbrush upon the right of way
and moved them out upon the plaintiffs’ land. The plaintiffs state in
their brief that they do not complain of cutting the trees or putting them
upon their land, but that the defendants used the timber taken off the
right of way for firewood. It was in evidence that while the defend-
ants were constructing the road, in the winter and spring of 1917, the
weather was very wet and cold, and the laborers used the tops and laps
of these trees for cooking and for drying the laborers when returning
from their work. They rolled the trunks of the trees to one side and
burned in their campfires some of the laps and limbs which had been
cut off. -

The Court intimated that it would charge the jury that the plaintiffs’
cause of action, if any, was against the county of Edgecombe and not
against these defendants, whereupon the plaintiffs submitted to a non-
suit and appealed. '

It is true that land cannot be conveyed by parol, but the plaintiffs
admit that they granted the right of way to the county, and do not plead
the statute of frauds. They stood by for months and saw the trees cut
down and removed by the defendants under the direction of the county
authorities, and the laps and tops burnt without objection.

The only exception filed by the plaintiffs 1s that “The court erred in
holding that plaintiffs could not recover of the defendants, as tort feasors,
for the conversion of the trees after they had been cut on the right of way
and hauled and placed on plaintiffs’ land, there being no liability upon
the county, as the trees were cut by consent of the plaintiffs, and no part
of the same was used for the repair or construction of said road; the
action being in effect for the wrongful conversion, and not for the cut-
ting of the trees.” This exception is argumentative, but it will be seen
that the plaintiffs rest their case entirely upon the ground that the
county could not permit the defendants to use the laps and tops and
underbrush cut from the right of way for firewood, though admitting, it
seems, that the county might have used such timber in the repair or con-
struction of the road.
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The donation of the right of way without any reservation of the tim-
ber, or the uses to which it could be put, put the county in the same
plight and condition as if it had acquired the right of way by deed or
condemnation. The timber passed, in the absence of any restriction,
and the county had the same right to permit the defendants to use the
laps and tops for firewood in cooking and in drying the laborers as it
would have had to use the timber for construction or repairing the

roadway.
Affirmed.

S. W. FOWLE & SON v. J. B. HAM.
(Filed 11 September, 1918.)

1. Register of Deeds-—Index—Registration—Deeds and Conveyances—Title—
Purchasers for Value.

The indexing of deeds in the office of the register thereof is an essential
part of the registration; and where the grantor’s name has been omitted
from the book, a subsequent grantee of the same lands from the same
grantor acquires the title from him.

2. Statutes—Interpretation—Supreme Court Decisions—Property Rights—
Overruled Decisions—Retroactive Effect.

Where property rights are acquired in accordance with a decision of the
Supreme Court, in the interpretation of a statute, which is subsequently
overruled, the effect of the later decision will not be retroactive in effect;
and where a deed has not been properly indexed, but valid to pass title
against a subsequent purchaser, under the decision of Dawvis v. Whitaker,
rendered in 1894, and registered prior to Ely v». Norman, 175 N. C., 299,
which overruled the former decision, the rights thus acquired will not be
disturbed.

Hoxg, J., concurring.

Aoction to restrain the cutting of timber and to recover damages,
heard by Connor, J., at May Term, 1918, of Braurorr.
The Court denied a restraining order, and plaintiffs appealed.

Ward & Grimes for plawntiffs.
E. A. Danzel for defendant.

Broww, J. The admitted facts are, that plaintifis bought the land in
controversy from Weston, who owned it. The deed was duly recorded,
but never cross-indexed—that is, the name of the grantor was entirely
omitted from the index.

Weston afterwards conveyed 20 acres of the land to one Cox, whose
deed was duly recorded and indexed. There was nothing to show in the
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grantor index that Weston had ever conveyed the land to plaintiffs, and,
so far as the record discloses, Cox, who conveyed the land to defendant,
himgelf had no knowledge, when they purchased, of the existence of the
‘deed from Weston to Fowle.

In Ely v. Norman, 175 N. C., 298, it is held by a majority of this
Court that the indexing of deeds is an essential part of the registration,
as much as the indexing of judgments is a part of the docketing.

We deemed it essential, for the reasons given in the concurring
opinion, to render such decision and to overrule Davis v. Whitaker, 114
N. C., 279.

If that was the only point in the record, we would stop here.

But plaintiffs contend that their deed was recorded in 1918, and that
the decision in Davis v. Whitaker was rendered in 1894 and had become
a rule of property upon which they had a right to rely, and that, accord-
ing to that decision, they were not required to index their deed, for, while
indexing is a convenience, it was not regarded as a legal essential up to
Bly v. Norman.

‘We think the point is well taken. It has long been held that, when
solemn decisions have settled precise cases so as to have become a rule
of property, and acted upon as such, they should be followed, and when
overruled by a subsequent case, the latter should not be given a retro-
active effect. This just and salutary principle has been clearly expressed
by Lord Mansfield in Wyndham v. Chetwood, 1 Burrows, 419. The law
is very clearly stated by the West Virginia Court, as follows:

“An overruled decision is regarded as not law, as never having been
law, but the law as given in a later case is regarded as having been the
law even at the date of the erroneous decision. To this rule there is one
exception : that where there is a statute, and a decision giving it a cer-
tain construction, the latter decision does not retroact so as to invalidate
such contract.” Falconer v. Simmons, 51 W. Va., 177,

The subject 1s very fully discussed and all the authorities collected in
the opinion of Justice Walker in Hill v. R. R., 143 N. C., 579,

In this view the deed from Weston to Fowle must have priority. The
plaintifls are entitled to the injunction.

Error.

Hoxz, J., concurring: I cannot assent to the position that the laws of
North Carolina controlling the question either make or were intended to
make the indexing an essential part of a valid registration. The cases
in other States which so hold were on the interpretation of statutes hav-
ing substantially different wording from ours, and I am of opinion that
the case of Dawvies v. Whitaker, 114 N. C., 279, was well decided. True,
the books in many of the counties have become so numerous that with-
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out an index the value of our registration laws, as an assurance of title,
has been greatly impaired; but if a change is desirable on that account,
I think it should be made by the Legislature and not by the courts. In
any aspect of the matter, however, 1 concur in the disposition made of -
the present cause, the plaintiffs having acquired their title while the
case of Davies v. Whitaker was recognized as law.

The position applicable is correctly stated, I think, in Mason v. Cotton
Co., 148 N. C,, 510, as follows:

“The general principle is, that a decision of a court of supreme juris-
diction overruling a former decision is retrospective in its operation, and
the effect is not that the former decision is bad Iaw, but that it never was
the law. Center School Township v. State ex rel., 150 Ind., 168; Stock-
ton, Trustee, v. Manufacturing Co., 22 N. J. Eq., 56; Storrie v. Cortes
and wife, 90 Tex., 283. To this the courts have established the exception
that where a constitutional or statute law has received a given construe-
tion by the courts of last resort, and contracts have been made and rights
acquired under and in accordance with such construction, such contracts
may not be invalidated nor vested rights acquired under them impaired
by a change of construction made by a subsequent decision,” citing Hill
v. R. R., 143 N. C., 339 ; (elpcke v. City of Dubuque, 68 U. S., 175; City
of Sedalia v. George A. Gold, 91 Mo. App., 32, and Falconer v. Simmons,
51 W. Va., 172. '

On the record, plaintiff’s case comes clearly within the principle of
this exception, and I concur in the ruling that thev have a valid title to
the land covered by their deed.

JOHN R. CLEMENTS, ApMgr. oFr CLINTON CLEMENTS, v. ELIZABETH
CITY ELECTRIC LIGHT AND POWER COMPANY.

(Filed 11 September, 1918.)

Electricity — Negligence — Evidence — Master and Servant—Proper Appli-
ances—Trials—Questions for Jury.

Where there is evidence tending to show that the plaintiff’s intestate
was killed by defendant’s wires strung along the top of its poles, heavily
charged with electricity; that his hand came in contact therewith as he
was descending from his work; that it was customary, under the circum-
stances, for the employees to unstrap the belt holding them at the top of
the pole before coming down, and rely on their hands and spurs while
descending ; that rubber gloves were in common use to insulate and pro-
tect them, and that the defendant had furnished the intestate with im-
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proper or insufficient gloves, the proximate cause of the injury: Held,
sufficient to take the case to the jury upon the question of the defendant’s
actionable negligence.

Acrion tried before Whedbee, J., at June Term, 1918, of Puasquo-
TANK.
From judgment of nonsuit plaintiff appealed.

Ehringhaus & Small for plamntiff.
Leon T. Seawell, W. A, Worth, and Aydlett, Ninpson & Sawyer for
defendant.

Broww, J. The plaintiff’s intestate was killed while ‘engaged as a
lineman in removing a defective arm from one of the poles carrying
heavily charged wires in defendant’s system. He had been ordered to
do the work by Lewis, defendant’s manager. The ecvidence tends to
prove that, after removing the “dead arm,” the intestate undertook to
descend, and as he passed through the wires his hands came in contact
with a heavily charged wire of about 2,300 volts. He was then seen to
throw back his head and hang for an instant, while fire flashed and sput-
tered from his hands, and then his body fell outr, “just like vou shot
a bird.”

There is evidence tending to prove that the use of the safety belt is to
hold the lineman in position while doing his work, and that when he
undertakes to descend he must unstrap the belt from around the pole
and rely on his hands and spurs in descending. There is evidence that
rubber gloves are in common use to insulate and protect the lineman
while grasping highly charged wires.

There is evidence that the gloves worn by intestate were defective and
made of inferior substitute, and were useless as an insulator, but whether
or not the lineman knew of the character and condition of the gloves
does not appear. It is disputed as to whether the defendant or the line-
man furnished the gloves. This 1s a most material point upon the deter-
mination of the liability of defendant.

If the defendant did not furnish them, and the intestate used his own
gloves, the defendant cannot be held responsible for their condition.

There is some evidence from which the jury may infer that the de-
fendant furnished them, and that their condition was the proximate
cause of the injury. We will not consider the question of contributory
negligence, except to say that the evidence does not show a state of facts
from which no other inference can be drawn, and therefore a nonsuit
upon that ground cannot be allowed.



16 IN THE SUPREME COURT. [176

TwippYy v. MULLEN.

We are of opinion that the issues raised by the pleadings should be
submitted to the jury under proper instructions. Register v. Power Co.,
165 N. C., 234 ; White v. Power Co., 151 N. C., 356 ; Mitchell v. Electric
Oo., 129 N. C., 166.

Reversed.

GEORGE A. TWIDDY, AoMmgr. of STEPHEN MULLEN, v. PETER
MULLEN ET ALS.

(Filed 11 September, 1918.)

1. Executors and Administrators—Limitation of Actions—Pleas—Fraud—
Collusion.

The administrator, in failing to plead the statute of limitations in favor
of the heirs at law, must act in perfectly good faith, free from coercion
or undue influence, and upon full and diligent investigation as to the bona
fides or validity of the debt presented to him; and if he has been guilty
of such gross negligence as to indicate that he has utterly disregarded the
rights of the heirs in favor of the creditor, it amounts to collusion and
fraud in law, entitling the heirs to relief against the judgment obtained
in consequence.

2. Same—Evidence—Trials—Questions for Jury.

Where an administrator, who is the choice of the judgment creditor, and
the latter’s brother is on his administration bond, fails to plead the statute
of limitations on an old and out-of-date note of the intestate, and judgment
has been obtained without pleadings filed on the day after the administra-
tor was appointed, and suit had been brought on this note in the intes-
tate’s lifetime, with nothing to show its termination, it is sufficient evi-
dence to set aside the judgment, in favor of the heirs at law, upon the
ground of collusion, and fraud, between the administrator and the creditor.

3. Executors and Administrators—Limitation of Actions—Pleas.
The plea of the statute of limitations by an administrator is frequently

a just plea to protect the decedent’s estate from unjust demands, when
time has destroyed the evidence.

SPECIAL PROCEEDING, tried before Whedbee, J., at June Special Term,
1917, of PasquoTaNK, upon thig issue:

1. Was the judgment of J. C. Small against George A. Twiddy,
administrator of Stephen Mullen, rendered through fraud upon the
part of the plaintiff, George A. Twiddy, administrator, or through col-
lusion between the plaintiff and J. C. Small? Answer: No.

The court charged the jury: “If you believe the entire evidence in
this case, you will answer the first issue ‘No.”” Defendants excepted
and appealed.
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Ehringhaus & Small for plaintiffs.
Aydlett, Simpson & Sawyer for defendants.

Browr, J. In the recent case of McNair v. Cooper, 174 N. C., 566,
we said that “While the law invests an administrator with a certain
discretion as to pleading the statute of limitations, it is required of him
that he act in perfectly good faith, free from coercion, undue influence,
or collusion; and where fraud and collusion are therein shown by and
between him and a creditor of the.estate, the heirs at law may set aside
the judgment accordingly rendered and plead the statute in their own
behalf.” We think the learned judge erred in holding that there is no
evidence of collusion.

The administrator, Twiddy, was sought out by the creditor and re-
quested to qualify as administrator of the debtor, Stephen Mullen, and
the brother of the creditor signed the administration bond. The action
on the note was brought the day after the administrator qualified, and
judgment rendered against the administrator establishing the debt, as
no pleas were interposed. The administrator was not present, gave no
notice whatever to the heirs at law, and evidently had no time to make
any investigation as to the validity of the debt and whether paid or not.
There is evidence that Stephen Mullen died two years ago, and that
during his life Small brought suit against him on this note. There is no
evidence that said plaintiff recovered a judgment. The note was given
to plaintiff’s father twenty years ago, and plaintiff took it as part of his
estate. There are a few other facts and circumstances that it is unneces-
sary to recite, as they are not very important.

It is not necessary that the administrator be guilty of great moral
turpitude. If he is guilty of such gross negligence as to indicate that he
has utterly disregarded the just rights of the heirs in favor of the cred-
itor, it amounts to collusion and fraud in law, and the heirs may obtain
relief.

If the administrator fails to act in perfectly good faith and free from
coercion or undue influence, the aggrieved heirs will be afforded relief.
Pate v. Oliver, 104 N. C., 458; Williams v. Maitland, 36 N. C., 92.

It is the duty of an administrator to make a full and diligent investi-
gation as to the bona fides and validity of each debt presented against
the estate of the intestate. If he does so, and acts in perfect good faith,
and honestly concludes that he ought not to plead the statute of limita-
tions, his conclusion is final. If he fails in such duty, the heirs will be
afforded relief.

The statute of limitations is not an ignominous plea. It is frequently
a just plea, and is intended to protect estates from unjust demands when
time has destroyed the evidence that would protect them.

2—176



18 IN THE SUPREME COURT. [176

Stverry Co. ©. WINDLEY.

There is evidence in this case tending to prove that the administrator
failed in the duty the law imposed on him.

The issue should have been submitted to the determination of the jury
under proper instructions.

New trial.

AYCOCK SUPPLY COMPANY v. D. M. WINDLEY, MELSON WINDLEY
AND W. 8. RIDDICK.

(Filed 11 September, 1918.)

1. Partnership—Negotiable Instruments—Seal—Limitation of Actions.
A promissory note, signed by one of a partnership, with a seal after his
own name, in behalf of the firm, or as purchasing agent for the others, is
a simple contract as to the other partners, though a contract under seal
as to the one thus signing, and is barred as to the others by the three-year
statute of limitations.

2. Same—Ratification—Knowledge.

In order for members of a partnership to subsequently ratify the action
of one of them in giving the firm’s note under seal, and repel the bar of
the three-year statute of limitations, it is necessary to show that the acts
relied on were with knowledge that the instrument was under seal.

3. Same—Evidence—Trials.

A note under seal is not necessary to secure a lien for agricultural
advances; and where the evidence tends only to show a partnership for
farming purposes, and that one of the partners gave the firm’s note under
seal, and the other farmed and applied the proceeds towards the payment
of the note, it is not sufficient to show that the other partner acted with
knowledge that the note was under seal, and repel the bar of the three-
year statute of limitations as to him.

WALKER, J., dissenting ; Hoxg, J., concurring in dissenting opinion.

Acrrow tried before Bond, J., at February Term, 1918, of Bravrorr,
upon these 1ssues :

1. Is the defendant W. S. Riddick indebted to plaintiff, and if so, in
what amount? Answer: $252, with interest from November 1, 1910,

2. Is said defendant barred by statute of limitations, as alleged in the
answer? Answer: No,

Judgment was rendered, by consent, against the defendants Daniel M,
and Melson Windley.

After verdict the judge made the following order:

“The court, as a matter of law and not in the exercise of discretion,
orders the verdiet rendered in this case on the second issue set aside and
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that case stand for trial as to said second issue. It does so because in
its opinion it should have charged the jury that if they believed the
evidence and found the facts to be as it tended to prove they should
answer the second issue ‘Yes.””

To this plaintiff excepts and appeals.

Small, MacLean, Bragaw & Rodman for plaintiff.
John H. Tooly, Harry MeMullan for defendants.

Browx, J. The purpose of this action is to recover a personal judg-
ment against defendant W. S. Riddick on a bond, under seal, reading
as follows:

Breruavew, County of Beaufort, State of N. C.
$549.56. Date, 13 May, 1910.

On or before the 1st day of November, 1910, with interest from ma-
turity, payable annually, I promise to pay to the order of C. P. Aycock
Supply Company five hundred and forty-nine and 56-100 dollars, for
value received, without offset, the homestead and all other exemptions
are hereby waived as to the debt evidenced by this note.

Witness my hand and seal. D. M. Winprey,  (SEAL)

Purchasing Agent for Self and W. S. Riddick
and Melson Windley.
© Witness: O. C. SwinpgLL.

This bond was given for farm supplies and advances and was secured
by an agricultural lien of same date upon a crop of cotton, corn and
potatoes grown during year 1910 on a farm cultivated by the three
defendants as partners. The agricultural lien also secured the sum of
$215.88, balance due by the copartnership to plaintiff on advances for
year 1909. The defendant Riddick pleads the three years statute of
limitation. This action was commenced 7 December, 1915.

It is too well settled to admit of dispute that where a written instru-
ment is executed on behalf of a copartnership, and an individual partner
signs the firm’s name and affixes a seal to it, the instrument is the simple
contract of the firm, although it is the sealed covenant of the individual
partner who executed it. An action is barred on such instrument after
three years from the time the cause of action arose as to the copartner-
ship and the members thereof, except as to the individual who executed
the instrument and affixed the seal. Burwell v. Linthicum, 100 N. C,,
147.

In Fronebarger v. Henry, 51 N. C., 548, Judge Ruffin declares the
rule of the common law to be that one partner cannot bind another by
deed by virtue of his authority as partner merely, and that such instru-
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ment, under seal, becomes the deed of the executing party alone. The
subject is fully and learnedly discussed by Judge Battle in Fisher v.
Pender, 52 N. C., 488.

The learned counsel for plaintiff seeks to avoid the effect of this
established principle by attempting to show the defendant Riddick rati-
fied the act of Windley in executing a sealed instrument executed by a
member of the firm, and when so adopted and ratified it becomes the
bond of each member as well as of the one who executed it. Day v.
Lafferty, 4 Ark., 450. Notes to Bank v. Johnson, 14 Ann. Cases, 549,
where the cases are collected. DBut these authorities also hold that “a
partner cannot be charged with the ratification of a sealed note where
it does not appear that he knew he was ratifying a sealed note.”

In view of these authorities we agree with the learned judge that
there is no sufficient evidence of an adoption and ratification of the
instrument as a covenant under seal.

It is true that Windley testified that “Riddick knew about the execu-
tion of the papers and why they were executed for the firm,” but there
is no evidence that Riddick saw the papers or knew that a bond under
seal had been given. He knew that an agricultural lien had been exe-
cuted upon the crops for supplies and fertilizer, but as such an instru-
ment does not require a seal, and as ordinary promissory notes require
no seal, he did not know either from the character of the papers or from
Windley’s statement that a sealed instrument that would bind him for
ten years had been executed. Neither do we think the evidence of pay-
ments shows a ratification of a sealed instrument. The evidence is that
Riddick operated the farm during 1910 and “received and applied the
crops that were made.” The answer of Riddick admits “that W. S.
Riddick paid plaintiff the sum of $513.51 on or about 1 January, 1911.”
A part of that money, it seems, plaintiff applied to the debt of 1909
and the balance of the bond sued on.

This payment is no evidence of ratification, because it does not appear
that Riddick knew that the instrument was under seal before he made
it, and, further, because the payment was one Riddick was compelled to
make. He was undoubtedly bound by the agricultural lien, and the
law itself compelled the application of the crops to the discharge of
such lien. It is an indictable offense to willfully refuse to so apply
them and otherwise dispose of them.

It may appear on the next trial that Riddick knew of the character
of the instrument and that he adopted and ratified it as a sealed instru-
ment, but the evidence on the last trial was not sufficient to establish it.

The order granting a new trial on second issue is

Affirmed.
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WALKER, J., dissenting: We think that there is at least some evidence
that W. S. Riddick knew of the sealed instruments—the note and the
lien—for there were two of them signed and sealed alike. D, M. Wind-
-ley, Melson Windley, and W. 8. Riddick were parties in the business.
D. M. Windley bought the fertilizers in 1910 and executed the papers
under a seal to his own name as agent for the firm and one of the mem-
bers of it. He then “turned the farm over to Riddick,” who superin-
tended it after that time, and when he received it, D. M. Windley told
him that he had executed “these” papers for the firm-—the note and the
lien. There were no other papers answering the description but those
now in question. Riddick paid money on the note. He further testi-
fied, “Mr. Riddick knew about the execution of these papers by me and
why they were executed for the firm.” Riddick paid money to a large
amount that year on the note, and it would be strange if he did not
require the production of the note and lien so that the proper credit
should be entered on them, or at least on the note. This is the usual
and almost universal way of doing such business by prudent men,

C. P. Aycock also testified that Riddick knew of the execution of the
papers at the time he made the payment. There is no contention, and
cannot be, that the witnesses were referring to any other papers than
the note and lien. Riddick testified that he did not know that Windley
had bought the guano and executed the papers for it. He contradicted
the other witnesses, but this conflict in testimony was for the jury, and
not for the court to settle. The jury could well draw the inference
from what Windley and Aycock had testified, that Riddick had seen the
papers, or that their contents, including the seal, had been called to his
attention. When we speak of one having knowledge of the existence of
a thing we thereby impute to him knowledge also of its nature and
characteristics or of its component parts.

If the witnesses had said that he knew that ¢ note and lien had been
given, there might be room to contend that it was not evidence as to
knowledge of a seal, but those are not the words, and definite reference
was made to these very papers that had the seals annexed to the name
of Windley.

We have sustained verdicts on less evidence more than once. Direct
evidence is not required, but the matter may be left to fair inference by
the jury. It would be strange and unusual that a man should conduct
important operations for months under written instruments and not
ask to see them or not know their contents. It would be a very loose
way to transact business and should not be inferred unless upon clear
proof of the fact. Juries may take such matters into consideration and
draw their conclusions therefrom in connection with other facts. His
denial that he had been told of the papers at all, in the face of the testi-
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mony of two credible witnesses, was not favorable to him. Even though
evidence be slight, if a fair inference can be drawn from it of the exist-
ence of the fact to be proved, it should go to the jury. S. v. Fanning,
94 N. C,, 940. It 1s not insufficient because 1t is weak. S. v. Kiger, 115
N. C,, 746. And those were criminal cases. DBut this case is taken out
of the realm of conjecture by the definite reference to “these papers’—
that is, those in controversy. There can be no doubt that the defendant
justly owes the debt. The jury so found, and there was no exception
by him.

R. L. BELCH v. SEABOARD AIR LINE RAILROAD COMPANY.
(Filed 11 September, 1918.)

1. Master and Servant—Employer and Employee—Federal Employers’ Lia-
bility Act—Statutes.

The Federal Employers’ Liability Act, Fed. Stat.,, Anno., 1909 Supp.,
p. 584, regulating suits for physical injuries or death of employees of rail-
roads while engaged as common carriers of interstate commerce, wrong-
fully caused by the negligence of the officers, agents or employees of such
carriers, or by reason of negligence in their cars, engines, appliances,
machinery, etc., so essentially modifies the common-law actions of negli-
gence that all suits coming under its provisions are properly regarded as
statutory and affords the controlling and exclusive rule of liability in
suits of this character in instances in which it excludes liability, as well
as those in which liability is imposed.

2. Actions—Time for Commencement—Limitation of Actions.

Section 6 of the Federal Employers’ Liability Act, providing that no
action shall be maintained under this act unless commenced within two
yvears from the day the cause of action accrued, is not in strictness a stat-
ute of limitation affecting only the remedy, but is a statutory condition of
liability affecting the claimant’s right of action which must have been
complied with in order that he may sustain it.

3. Same—Nonsuit.

Revisal, sec. 370, allowing a new action to be brought within twelve
months after nonsuit, is inoperative where the Federal Employers’ Lia-
bility Act controls the subject-matter, and will not be allowed to affect
section 6 of the Federal act requiring, without exception or modification,
that actions coming within its provisions shall not be maintained there-
under unless commenced within two years from the day the cause of
action accrued; and the State statute may not extend the time of com-
mencing such action for a greater period of time than the Federal statute
allows.
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4, Master and Servant — Employer and Employee — Federal Employers’
Liability Act— Repealing Acts— Conditions Precedent— Limitation of
Actions.

The Federal Judiciary Acts of 1789, U. 8. Rev. St., sec. 721, under which
the State statutes have been the general rule of limitation as to common-
law actions, cannot apply to the later Federal statute known as the Fed-
eral Employers’ Liability Act, which provides, in effect, by section 6, for
the causes therein embraced, action shall be commenced within two years
from the day the cause thereof accrued; and this is true whether the
restriction of two years be regarded as a statute of limitation or a condi-
tion of liability affecting the claimant’s right.

Action under the Federal Employers’ Liability Act, tried before
Devin, J., and a jury, at December Term, 1917, of New Haxover.

The trial having been entered upon and the jury impaneled, it ap-
peared from the averments in plaintiff’s complaint as amended and the
admissions on the argument that in August, 1913, plaintiff, an employee
of the defendant, a railroad company engaged at the time as a common
carrier of interstate commerce, recelved serious physical injuries attrib-
utable to the negligence of defendant’s oflicers, agents, ete.; that soon
thereafter and within two years of the occurrence, plaintiff instituted
an action to recover for said injuries in the Superior Court of Robeson
County, in said State, and same pended 1n said court till the trial was
entered upon, and in said trial there was judgment of nonsuit against
the plaintiff; that within one year from said nonsuit and more than
two years of the oceurrence, plaintiff instituted the present action to
recover for same injury; and defendant having, among other things,
plead the two years time in bar of recovery, on motion, the court entered
judgment dismissing the action in form as follows:

“This cause having been called for trial, and the trial having been
started, and the jury having been impaneled, and upon reading the
pleadings the counsel for the defendant made a motion to dismiss the
action, because, upon the complaint as amended, appeared that this
action was not brought within two years, as required by the act of Con-
gress; and the court being of the opinion that the action was not brought
within two years, as required by the act of Congress, and that the local
State statute allowing the plaintiff to bring a new action within one
vear after a nonsuit had no application, and that therefore the defend-
ant’s motion should be allowed :

“It 1is, therefore, on motion of the counsel for the defendant, ordered
and adjudged that the plaintiff’s action be and the same is hereby dis-
missed, and that the defendant go without day, without recovering any
costs, as the suit is brought in forma pauperis.”

From this judgment plaintiff appealed.
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E. K. Bryan and J. Felton Head for plawnitiff.
John D. Bellamy & Son for defendant.

Hoxe, J. The Federal Employers’ Liability Act (Fed. Stat. Anno.,
1909 Supp., p. 584) was designed and intended to regulate suits for
physical injuries or-death of employees of railroads while engaged as
common earriers of interstate commerce, wrongfully caused by the neg-
ligence of the officers, agents, or employees of such carriers, or by reason
of “negligence on their cars, engines, appliances, machinery, track, road-
bed, works, boats, wharves, or other equipment”; and section 6 of said
act provides, among other things, “That no action shall be maintained
under this act unless commenced within two years from the day the
cause of action accrued,” ete.

In authoritative decisions comstruing the statute it is held that the
same affords the controlling and exclusive rule of liability-in suits of
this character, and that this position is effective and “as comprehensive
of those instances in which it excludes liability as of those in which
Hability is imposed.” Erie E. R. v: Winfield, 244 U. S., 170; N. Y.
Central v. Winfield, 244 U. 8., 147; St. Louis, etc., B. B. v. Hesterly,
Admr., 228 U. 8., 702; Second Employers’ Liability Cases, 223 U. S., 1.

In Erie R. R. v. Winfield, supra, as reported in Anno. Cases, 1918, B,
at p. 662, a very satisfactory syllabus of the decision appears in the first
headnote, as follows: '

“Congress intended the Employers’ Liability Act of 22 April, 1908
(85 Stat. L., 65, c. 149; Fed. St. Ann., 1909 Supp., p. 584) regulating the
liability of an interstaté railway carrier in case of the injury or death
of an employee when employed in interstate commerce, to be as compre-
hensive of those instances in which it excludes liability, 4. e., where there
is no causal negligence for which the carrier is responsible, as of those
in which liability is imposed, and in both classes such act is paramount
to and exclusive of State regulation.” And in N. Y. Central R. R. ».
Winfield, Reporter’s Edition, it is said:

“The liabilities and obligations of interstate railroad carriers-to make
compensation for personal injuries suffered by their employees while
engaged in interstate commerce are regulated both execlusively and inclu-
sively by the Federal Employers’ Liability Act, and, having thus fully
covered the subject, no room exists for State regulation, even in respect
of injuries occurring without fault, as to which the Federal statute makes
no provision.”

The law in question contains such essential modifications of the com-
mon-law actions of negligence that all suits coming under it§ provisions
should be properly regarded as statutory in character (Union Pacific
By. v. Wyler, 138 U. 8., 285, and Morrison v. Baltimore & Ohio, 140
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App. Cas. Dis. Co., 139) ; and, this being true, the cases on the subject
fully justify the interpretation that this period of two years, fixed upon
by section 6, is not in strictness a statute of limitations affecting only the
remedy, but is a statutory condition of liability affecting the claimant’s
right of action. And, as the correct deduction from this position, it has
been expressly held that the provision very generally appearing in the
State statute of limitations, to the effect that an action otherwise barred
may be maintained if commenced within twelve months after nonsuit,
has no application to cases coming under the Federal law; that the
action required by this law to be brought within two years from the time
the cause of action accrued means, by correct interpretation, the action
in which recovery must be obtained, to wit, the last action; and the
requirement holds, notwithstanding the time covered by any former suit
for the same cause. Vaught v. Va. & S. W. R. R., 132 Tenn., 679;
Shannon v. Boston. & M. R. R. (New Hampshire), 92 Att., 162,

Decisions that are in accord with approved text-books on the subject:
Thornton on Employers’ Liability, ete., Acts (3d Ed.), sce. 158; Ritchie
on Employers’ Liability, ete., Acts, secs. 101, 103, 104, and find general
support in The Harrisburg, 119 U. S., 199; U. 8., etc., v. Boomer et al.,
183 Fed., 726, and many other cases.

We are not aware that the Supreme Court of the United States has
made decision on this question in direct reference to the statute we are
now considering, but the general principle has been approved and
applied in actions on insurance policies where there was a contractual
limitation as to the time of commencing the action.

Thus, in Riddlesbarger Insurance Co., 74 U. 8., 387, where the policy
stipulated that actions thereon should be brought within twelve months
after loss, suit on the policy having been brought after that time and a
State statute pleaded, allowing a second suit if brought within twelve
months after nonsuit of a former action commenced within the time,
recovery was denied, and Associate Justice Field, speaking to the ques-
tion, said: “The action mentioned which must be commenced within
the twelve months is the one which is prosecuted to judgment. The
failure of the previous action from any cause cannot alter the case. The
contract declares that an action shall not be sustained unless such action
shall be commenced within the period designated. . It makes no pro-
vision for any exceptions in the event of failure of an action com-
menced, and the court cannot insert one without changing the contract.”
A ruling that, so far as examined, has been recognized and upheld in
every State court where the question has been presented and these con-
tract limitations are allowed. Hocking v. Ins. Co., 130 Pa. St., 170;
Wilson v. Ins. Co., 97 Ga., 722; Harrison v. Ins. Co., 102 Towa, 112;
McFarland v. Ins. Co., 6 W. Va., 437; Guthrie v. Indemnity Co., 101
Tenn., 648; McEiray v. Ins. Co., 48 Kansas, 200.
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We are not inadvertent to several decisions of our own Court which
hold that this provision (Rev., 370), allowing a new aection to be brought
within twelve months after nonsuit, applies to all cases of nonsuit,
including actions for wrongfully causing the death of another, required
by our statute to be brought within one year after the death (Rev., 59),
and held with us to be a statutory condition of liability. Gullidge v.
R.R., 148 N. O, 567; Meekins v. R. R., 131 N. C,, 1.

But while this is the recognized position as to suits governed by the
laws of this jurisdietion, it may not be allowed to prevail when a Federal
statute conferring the right of action has fixed upon two years as the
time within which the action should be brought, without any modifica-
tion by reason of the pending of a former suit; and our highest Court,
as stated, construing the law, has held that the statute itself affords the
exclusive and controlling rule of liability in all cases coming under its
provisions.

Even if the statutory restriction of two years should be regarded as a
statute of limitations, it may not avail the plaintiff. Ever since the
Federal Judiciary Act of 1789 (U. S. Rev. St., sec. 721), the State
statute has been the general rule of limitations as to common-law actions
in the Federal Court. Bauserman v. Blunt, 147 U. 8., 647; Junielle v.
Billman Co., 229 Fed., 333. But no such rule can obtain when a later
Federal statute governing the matter makes express provision to the
contrary. U. S. v. Boomer, 183 Fed., supra.

In this case, as stated, the action, under and by virtue of such a
statute, is required to be brought within two years from the time the
cause of action accrued. There is in it no exception or modification of
this limitation by reason of the pending of a former action, nor any
provision extending the time for a stated period after nonsuit had; and,
in any aspect of the case, we concur in his Honor’s view, and are of

opinion that the action has been properly dismissed.
Affirmed.

FELIZABETH CITY v. J. O. COMMANDER.
(Filed 11 September, 1918.)

1. Municipal Corporations—Cities and Towns—Streets—Offer to Dedicate—
Revocation—Acceptance—Deeds and Conveyanees.

Where the owner of lands within the corporate limits of a town has
caused the same to be surveyed into streets and lots, and has duly regis-
tered the plat thereof, it is an offer of dedication, which is irrevocable
after the acceptance by the town, or his conveying the lots accordingly
before revocation,
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2. Same—Maps.

A conveyance of land which the owner has platfed into streets and lots.
with map duly registered, made subject “to any vested or prescribed
rights of the” town and others to a street designated therein, is not a
revocation of the offer to dedicate,

3. Deeds and Conveyances—Boundaries—Description—Interpretation—Ref-
erence to Maps—Municipal Corporations—Cities and Towns—Streets—
Offer of Dedications.

Where the owner of lands within the corporate limits of a town has
caused the same to be platted into streets and lots, and the map thereof
duly registered, and, in conveying a part thereof, includes one of the
streets within the boundaries given, and states that the description is
according to the recorded plat, giving book and page in the register of
deeds’ office, the effect of the reference to the plat is to incorporate it in
the deed as a part of the description of the land conveyed ; and, construing
the instrument as a whole, it conveys all the land, including the street,
subject to the easement therein for the public use, and does not affect the
previous offer of dedication.

ArpEar by defendant from Whedbee, J., at Special June Term, 1918,
of PasqQuorank.

This is an action to have what is known as Dyer Street, in Elizabeth
City, declared a public street, and to prevent the defendant from ob-
structing the same.

The land covered by Dyer Street is a part of 17 acres of land formerly
belonging to J. W. Hinton, and by successive conveyances the title to the
whole 17 acres was vested in Bush & Lippincott in 1881.

In July, 1881, Bush & Lippincott had the land surveyed and platted
and subdivided into lots which were numbered, and streets which were
named, including Dyer Street. ’

The plat of this survey was registered in Pasquotank County, in Book
4, pages 38 and 39, and is as follows:

On 11 September, 1882, W. H. Smith executed a deed to R. H. Berry,
purporting to convey some of said lots, “subject to any vested or pre-
seribed rights of the corporation of Elizabeth City and others to Dyer
Street.”

On 15 September, 1882, the surviving partners of Bush & Lippincott
executed a deed to the said R. H. Berry, conveying several of the lots on
the plat by the following description:

“Situate in the County of Pasquotank, State of North Carolina, in
the town of Elizabeth City, known as ‘Parsonage’ property, bounded on
the north or northeast by the remaining part of lot No. 80, 38 feet wide,
extending from Dyer to Poplar Street; on the easterly side, by the
Academy lot and Hinton lots; on the south, by Parsonage Street, or Cot-
ter Street; on the westerly side, by Poplar Street. The description
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herein made is according to a plat recorded in the office of the Register
of Deeds of Pasquotank County, in Book 4, pages 38 and 39.”

The defendant claims under this deed, and the boundaries named
therein cover Dyer Street, the deed to the defendant himself being exe-
cuted by N. W. Stevens on 9 December, 1907, and containing the follow-
ing clause:

“This deed 1s made subject to any right the town may have to lay out
Dyer Street as per the Conrow, Bush & Lippincott plat, as recorded in
Book 4, pages 38 and 39.”
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After the execution of the deed to Berry, the survivors of Bush & Lip-
pincott executed several deeds to different parties, conveying lots by
numbers to different parties, and calling for the streets thereon, although
none of these deeds called for Dyer Street.

The plaintiff relied on other deeds and contracts to show a dedication
of Dyer Street to the use of the public prior to making and recording of
the plat; but, in the view taken by the court of the question inyolved, it
is not necessary to state the facts in regard thereto.

At the conclusion of the evidence his Honor instructed the jury to
answer the issues in favor of the plaintiff if they believed the evidence,
and the defendant excepted.

There was a verdict for the plaintiff, and from the judgment pro-
nounced thereon the defendant appealed.

Aydlett, Simpson & Sawyer for plaintiff.
J. B. Leigh and Meekins & McMullan for defendant,

Arrer, J. The defendant concedes that the survey and plat made by
Bush & Lippincott, subdividing the land into lots and laying off streets
thereon, including Dyer Street, was an offer to dedicate the street to the
use of the public, and that if this offer had been accepted by the eity, or
if lots had been conveyed calling for the streets, before the revocation
of the offer by Bush & Lippincott, the offer would then have been irrevo-
cable; but he contends that there was no acceptance of offer and no deed
calling for streets executed prior to the execution of the deed to Berry
on 15 September, 1882, and that as this conveyed the street it was a
revocation of the offer.

This position of the defendant is fully sustained by the authorities, if
the deed to Berry is a revocation, but if not a revoecation, the subsequent
deeds by Bush & Lippincott calling for streets and referring to the plat
are an irrevoeable dedication, although Dyer Street was not referred to.
Conrad v. Land Co., 126 N. C., 776; Collins v. Land Co., 128 N. C.,
564; Hughes v. Clark, 134 N. C., 459; Baillere v. Shingle Co., 150
N. C., 837; Green v. Miller, 161 N. C., 29; Sexton v. Elizabeth City,
169 N. C., 890; Wheeler v. Construction Co., 170 N. C., 428.

The Court says, in Conrad v. Land Co.: “If the owner of land lays
it off into squares, lots, and streets, with a view to form a town or city,
or as a suburb to a town or city, certainly if he causes the same to be
registered in the county where the land is situated, and sells any part of
the lots or squares, and in the deed refers in the description thereof to
the plat, such reference will constitute an irrevocable dedication to the
public of the streets marked upon the plat. Mewer v. Portland, 16 Ore-
gon, 500. . . . It is immaterial whether the public authorities of
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the city or county had formally accepted the dedication.” And in
Collin v. Land Co., quoting from Elliott on Roads: “It is not only
those who buy lands or lots abutting on a street or road laid out on a
map or plat that have a right to insist upon the opening of a street or
road, but where streets and roads are marked on a plat, and lots are
bought and sold with reference to the map or plat, all who buy with ref-
erence to the general plan or scheme disclosed by the plat or map acquire
a right to all the public ways designated thereon, and may enforee the
dedication. The plan or scheme indicated on the map. or, plat is regarded
as a unity, and it is presumed, as well 1t may be, that all the public ways
add value to all the lots embraced in the general scheme or plan. Cer-
tainly, as every one knows, lots with convenient eross-sireets are of more
value than those without, and it is fair to presume that the original
owner would not have donated land to public ways unless it gave value
to the lots. So, too, it is just to presume that the purchasers paid the
added value, and the donor ought not therefore to be permitted to take it
from them by revoking part of his dedication.”

Both of these cases are affirmed and approved in the other cases cited.

It becomes, therefore, of the first importance to determine the proper
construction of the Berry deed, and to see whether it can be held to
amount to a revocation.

The deed of 15 September was exeeuted four days after the execution
of the deed from Smith, purporting to convey lots marked on the plat,
which clearly recognized the right of the city in Dyer Street, because it
says that the conveyance is subjeet “to any vested or prescribed rights of
the corporation of Elizabeth City and others as to Dyer Street.”

The deed of 15 September contains no express terms of revocation,
and on the contrary one of the boundaries in the deed is described as
“extending from Dyer to Poplar Street.”

It goes further than this, because, immediately following the enumera-
tion of the boundaries, it is said in the deed: “The description herein
made is according to a plat recorded in the office of the Register of Deeds
of Pasquotank County, in Book 4, pages 38 and 39.”

The legal effect of this last clause in the deseription is, according to
the authorities, to incorporate the plat in the deed as a part of the
description of the land conveyed. Ewverett v. Thomas, 28 N. C., 252;
Euliss . McAdams, 108 N. C., 511; Hemphsll v. Annis, 19 N. C., 516;
Gudger v. White, 141 N. C., 517 Baillere v. Shingle Co., 150 N. C., 637.

The Court says, in Everelt v. Thomas: “We do not doubt that, by a
proper reference of one deed to another, the description of the latter may
be considered as incorporated into the former, and both be read as one
instrument for the purpose of identifying the thing intended to be con-
veyed.” And in Hemphill v. Annis: “It has been well settled by a series
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of adjudications that where a reference 1s made in one deed to another
for a more definite description, the effect is to incorporate the deseription
of the instrument referred to into that containing the reference, pro-
vided the language used points so clearly to the explanatory deed or
instrument as to make it possible to identify it.” And the other cases
are to the same effect.

We have, then, in the deed to Berry two descriptions—one sufficient to
convey the fee in the street, and the other conveying the land and impos-
ing upon it the easement; and following the rule of construction an-
nounced in Gudger v. White, 141 N. C.; 517, that the whole deed must
be considered in determining the intent of the parties, and in Modlin ».
R. R., 145 N. C., 222, that effect must be given to all the clauses of the
deed except when they are inconsistent and irreconcilable, the proper
interpretation of the deed is that it conveyed the fee to all of the land,
including Dyer Street, subject to the easement in Dyer Street for the use
of the public; and if so, it cannot have the effect of revoking the offer to
dedicate the street, arising upon the survey and plat made by Bush &
L1pp1ncott and the execution of this deed and the subsequent deeds call-
ing for lots and streets made this offer irrevocable.

We are therefore of opinion that, upon the facts that were not in dis-
pute, his Honor held correctly that the plaintiff was entitled to the relief
prayed for.

No error.

HEZEKIAH BROWN, BY HIS NEXT FRIEND, v. D. U. MARTIN.
(Filed 11 September, 1918.)

1. Malicious Prosecution—Criminal Law—Parties—Evidence.

Testimony that the recorder issued a warrant against the plaintiff in in
action for malicious prosecution, in which the defendant was the prosecu-
tor; that the defendant, as prosecutor therein, had employed an attorney
to investigate the matter, who filled out and signed the warrant, and the
defendant was present and testified at the trial of the criminal action, and
paid fee of prosecuting attorney, is sufficient to connect the defendant with
the criminal prosecution and make him liable in damages therefor.

2. Malicious Prosecution — Criminal Law — Compensatory and Exemplary
Damages—Malice—Ill-will.

Legal malice, in causing the arrest, is necessary in an action to recover
damages for malicious prosecution, and may be inferred by the jury from
the want of probable cause as a basis for awarding compensatory dam-
ages; but to recover punitive damages, in the discretion of the jury, the
plaintiff must further show that the criminal act was wrongfully insti-
tuted from actual malice in the sense of personal ill-will, or under circum-
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stances of insult, rudeness, or oppression, or in a manner which showed
the reckless and wanton disregard of the plaintiff’s right.
3. Same—Evidence.

In an action to recover damages for malicious prosecution, evidence
tending to show that the prosecutor in the criminal action took the defend-
ant therein, about 16 years of age, aside, before the trial, charged him with
stealing his money, offered to give him half if he would confess and sur-
render the remainder, in so threatening a manner that he “had to tell him
something,” ig sufficient as tending to prove the personal ill-will necessary
to sustain a recovery of punitive damages, and that the defendant was not
moved by consideration of the public interest in instituting the criminal
prosecution, but for the purpose of extorting money.

Apprar by defendant from Connor, J., at April Term, 1918, of Brav-
FORT.

This is an action to recover damages for malicious prosecution, the
charge against the plaintiff in the criminal prosecution being that he
stole certain money, the property of the defendant in this action, or of
the corporation of which the defendant was president.

At the conclusion of the evidence the defendant moved for judgment
of nonsuit, on the ground that there was no evidence connecting him
with the criminal prosecution.

The motion was overruled, and the defendant excepted.

On the issue of damages his Honor, among other things, instructed the
Jury as follows:

“I instruet you that if you find that the conduct of the defendant in
respect to this arrest and prosecution was reckless, wanton and mali-
cious, that it was without regard to the rights of the plaintiff, then,
gentlemen, it is within your discretion to include in your answer to
the fourth issue a sum of money which you may deem proper as smart
money, or as punitive damages. You are not required by the law, not-
withstanding what your finding as to the facts may be, to include any
punitive damages, but the whole matter, as to whether or not you shall
include punitive damages, is left to your discretion, to your sound judg-
ment, provided you shall find that the conduct of the defendant was
reckless, wanton and malicious.”

The defendant excepted to this part of the charge upon the ground
that there was no sufficient evidence to justify submitting the question
of punitive damages to the jury.

The jury returned the following verdict:

1. Did the defendant cause the arrest and prosecution of the plain-
tiff, as alleged? Answer: “Yes.”

2. If so, was the arrest without probable cause? Answer: “Yes.”

3. If so, was the arrest and prosecution malicious? "Answer: “Yes.”
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4. What amount, if any, is the plaintiff entitled to recover of the
defendant? Aunswer: “$300.”

Judgment was entered upon the verdiet in favor of the plaintiff; and
the defendant appealed.

Ward & Grimes for plaintiff.
John G. Tooly and Harry McMullan for defendant.

Arvex, J. The evidence connecting the defendant with the criminal
prosecution is ample. The recorder, W. H. Hooker, testified: “I issued
a warrant for Hezekiah Brown, charging him with taking some money
of Mr. D. U. Martin., Mr. Martin was the prosecutor in that warrant.
Mr. Thompson was attorney for him”; and Mr. Thompson testified:
“Mr. Martin told me to investigate the matter and see what was in it.
I then went and talked to one Mr. Brown and Mr. Bonner and Mr.
Harton. I asked Mr. Bonuer to see his paper, and there was an affi-
davit and order of arrvest by J. M. Messick. The afidavit wasn’t signed
or sworn to, and was signed by J. M. Messick, justice of the peace. 1
then went in my office and filled out a warrant and signed it myself
and went before the recorder and swore to it, and then he issued an
order of arrest, and I took it and gave 1t to Mr. Bonner. All Mr. Mar-
tin told me to do was to investigate it. He came up the next night and
was present at the trial, and I put him on the stand and he testified.
He paid me for my services in the matter.”

The second question presents more difficulty, as the plaintiff testified
that the relationship between him and the defendant had been friendly,
but we cannot say there was no evidence to support the charge on puni-
tive damages.

The rule is established in Stanford v. Grocery Co., 143 N. C., 419,
that legal malice, which must be present to suppoft an action for mali-
cious prosecution, may be inferred by the jury from the want of prob-
able cause, and that it is sufficient as a basis for the recovery of com-
pensatory damages, but that when punitive damages are claimed, the
plaintiff must go further and offer evidence tending to prove that the
wrongful act of instituting the prosecution “was done from actual malice
in the sense of personal ill-will, or under circumstances of insult, rude-
ness or oppression, or in a manner which showed the reckless and wanton
disregard of the plaintiff’s right.”

The evidence of the plaintiff tends to prove that he was about seven-
teen years of age at the time of the trial and not more than sixteen
vears of age when he was prosecuted before the recorder; that before the
trial the defendant took him off by himself, charged him with stealing
the money, and told him he would give him half the money if he would

3—176
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confess and surrender the remainder, and the plaintiff says “he acted
like he was going to kill me, and I had to tell him something.”

This is some evidence, although, when all of the circumstances are
considered, not very strong, tending to prove personal ill-will, and it
also permits the inference that the defendant was not moved by con-
siderations of the public interest in instituting the criminal prosecution,
but that it was done for the purpose of extorting money from the
plaintiff.

We therefore conclude that there was no error committed upon the
trial of the action.

No error.

MRS. ZULA JONES v. 0. C. SWINDELL,
(Filed 11 September, 1918.)

1. Easements—Pathways—Adverse Possession—User.

In order for the owner of lands to acquire the right to use a passway
over the lands of another to his own premises, the user must not only be
under a claim of right for twenty years, but it must be open and with the
intent to claim against the true owner, and not permissive. )

2. Same—Deeds and Conveyances—Reverter—Permissive User.

Where lands granted for church purposes, under certain conditions,
with a path leading thereto, laid out by the grantor, since deceased, have
reverted to the grantor under the provisions of the conveyance, and has
been partitioned among his heirs at law, the one acquiring the land on
which the church was situated does not acquire a right to the pathway by
adverse user, for the pathway, having been opened for the benefit of those
attending ‘church, the natural right to its use, nothing else appearing,
ceases upon the discontinuance of the church.

3. Same—Evidence.

Where an heir at law of a deceased grantor claims the right, by adverse
user, to a passway over lands of others, which has been divided in pro-
ceedings for partition, testimony that the parties had run a fence across
the path before the proceedings were instituted is some evidence that the
use was permissive and not adverse.

Aprrrar by plaintiff from Bond, J., at February Term, 1918, of Brav-
FORT.

This is an action to have the rights of the plaintiff declared in a cer-
tain passway leading from Maple Street, in Pantego, across a lot on
which the plaintiff now lives, and on which the Freewill Baptist Church
was formerly situate, and to prevent the defendant from obstructing
the same.

In 1882 Ephraim S. Radcliffe, who was then the owner of a tract of



N.C.] FALL TERM, 1918, 35

JoNES v. SWINDELL.

land, a part of which was within the boundaries of the town of Pantego,
conveyed a part thereof to the Freewill Baptist Church and laid out a
passway from Maple Street to the church.

The deed provided for a reverter to the grantor, Radeliffe, or his heirs,
upon certain conditions named in the deed, and under these conditions
the land and the church reverted to the grantor, and he died seized
thereof.

After his death the land was divided between his heirs at law, of whom
the plaintiff was one, and lot No. 2 was allotted to the plaintiff. The
church stood on this lot, and the plaintiff converted it into a residence,
and 1s now living in it.

The plaintiff claimed an adverse user of the passway for more than
twenty years.

At the conclusion of the evidence his Honor entered judgment of
nonsuit, and the plaintiff excepted and appealed.

Ward & Grimes for plaintiff.
Small, MacLean, Bragaw & Eodman for defendant.

Arren, J. We are of opinion, on an inspection of the whole record,
that there is no sufficient evidence of an adverse possession of the pass-
way by the plaintiff or by the public to confer any rights on the plaintiff,
and that the evidence does not show that the passway was open and exist-
ing at the time of the partition proceeding, so as to entitle the plaintiff
to invoke the principle that the several parcels of land allotted in a par-
tition proceeding are subject to the benefits and burdens of an existing
passway, although there may be no reference to the passway in the par-
tition proceedlngs

It was held in Snowden v. Bell, 159 N. C.; 499, followmg earlier
decisions, that a mere user for twenty years Was not suﬁiclent to confer
the right to a passway, and that to have this effect the user must not
only be under a claim of right, but it must be open and with an intent to
claim against the true owner and not permissive.

In this case all of the evidence tends to prove that the passway was
open for the benefit of those attending the church, and naturally the
right to its use, nothing else appearing, would cease when the church
was discontinued, and it appears from the plaintiff’s evidence that, in
recognition of this fact, the plaintiff and her mother had closed the pass-
way, and that there were fences across it at the time of the partition
proceeding.

The plaintiff contended, among other things, that Radeliffe “opened
this way, leading from the street to the churech, through his land for
general public use. He allowed the members of the church to go through
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his land.” “I don’t remember for just how long the church was used.
T think it was about 1906 or 1907 that they abandoned this church and
it came back. Mother took possession of the church building, but didn’t
do anything with it until it was divided and given to me, and I lived
there with my mother. She built a fence across this way that I 'am talk-
- ing about just for a short time. She built a fence across the way that
I am talking about. That fence crossed the way near the church and
down near the chureh, too, at a time when she and I owned all of the
land when it was undivided. At the time that division was made, this
way that I am talking about had a rail fence across it. The rails just
put Mr. Ricks’ fence and mother’s together, and the street was main-
tained just as it was. At the time of this division in 1913 the way was
closed up by a fence across each end of it, and the fence was put there
by my mother and joined Mr. Ricks’ fence.”

This evidence clearly shows that the passway was opened for the
benefit of the church, and that the user of it by those attending the
church was permissive and not adverse, and that after the church was
discontinued and there was a reverter to Radcliffe, that his heirs at law
exercised their right to close it, and that it was closed at the time of the
partition proceeding, and, if so, the plaintiff has no right which she could
enforce in this action.

Affirmed.

LILLIE MAY CARTWRIGHT v. NORFOLK SOUTHERN RAILROAD
COMPANY anxp tHE PULLMAN CAR COMPANY.

(Filed 11 September, 1918.)

1. Witnesses — Adverse Parties — Commission — Statute—Pleadings—Evi-
dence—Supporting Affidavit—Waiver.

‘Where an adverse party, sought to be examined before a commissioner
as a witness, before pleadings filed, excepts to the proceedings for the lack
of a supporting aflidavit, the exception should be sustained ; but the irregu-
larity may be waived by his not excepting to an order made at the next
term of the court, requiring him to answer and taking advantage of a fur-
ther and invalid provision therein.

2. Same—Rights of Parties—Presence—Examination.

Where the court has entered an order that an adverse party answer
questions he had refused to answer before a commissioner appointed
under the provisions of the Revisal, sec. 856, a further provision that the
party would be deemed to have complied if he thereafter filed answer
under oath, deprives the examining party of his right to be present for
cross-examination, etc., and is contrary to the provisions of Revisal, sec.
865, requiring that such examination must be in the same manner and
subject to the same rules as applicable to other witnesses, etc.
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3. Appeal and Error — Witnesses — Evidence — Commission—Adverse Par-
ties—Examination—Statutes.

An appeal will directly lie from an order of the Superior Court, duly
excepted to, denying to a party his right to be present at the examination
of his adversary before a commissioner appointed for the purpose, under
the provisions of Revisal, secs. 865, 866.

ArpraL by defendants from Bond, J., 16 February, 1918; from Pas-
QUOTANK.

This is an appeal from an order for the examination of the plaintiff.

On 11 November, 1916, the plaintiff had a summons issued against
the Norfolk Southern Railroad Company and the Pullman Company.

On 24 September, 1917, she filed her complaint, in which she alleges
that “on or about 81 October, 1916,” she purchased a ticket at Norfolk
for Elizabeth City; that as she got upon the platform of defendant’s
train she was informed “by the conductor or some other uniformed
officer of the train” that there was no room in the regular coach, and
that she would have to go in the Pullman, of which class of cars there
were two, and, upon attempting to do this, was met at the door by the
Pullman conductor and refused admission; that the manner of the Pull-
man conductor was wantori; rude, boisterous, and insulting, and was
spoken in the presence of a number of ladies and gentlemen who were
on, the car, to her great damage, in the sum of $3,000; that after leaving
the Pullman she was directed to a seat in the day coach that had been
provided, which coach was in a filthy condition, and that the defendant
allowed a large erowd of drinking men to get in said car, and several of
its occupants to indulge in drinking, carousing, and boisterous conduct,
to her great suffering, to the amount of $3,000.

On 12 November the defendant, Norfolk Southern Railroad, caused
to be served on the plaintiff a notice, that in accordance with chapter 12,
subchapter 45, of the Revisal of 1905, it would examine her, upon oath,
on Monday, 19 November, at 10:30 o’clock, before William Boettcher,
commissioner, in his office in Elizabeth City. A commission to said
Boettcher was regularly issued and subpeena regularly served upon said
plaintiff.

On 19 November the plaintiff, pursuant to said notice and subpena,
appeared, and, objecting to the taking of her testimony, upon the advice
of her counsel, declined to answer any and all questions, except one or
two preliminary ones asked her by defendant’s counsel.

On 24 January the defendants gave notice to plaintiff that on Monday,
11 February, 1918 (it being the first day of February Term of Pasquo-
tank Superior Court), they would move before Hon. W. M. Bond, judge,
for an order striking out of the record the complaint filed by her.
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The motion was heard by said judge, all parties being present, and he
entered the order, the material parts of which are:

“It is adjudged by the court that the matter be and it is hereby
remanded to the commissioner, William Boettcher, acting under the
commission heretofore issued to him by the clerk of this court, to the
end that he may at once notify counsel for both sides and the plaintiff,
naming a time and place when and where the examination will be fur-
ther proceeded with, and the said plaintiff is directed to appear at said
time and place and answer, as far as she is able to do, such questions as
shall be asked her by defendant’s counsel. _

“A delivery to the counsel for the defendants of answers written by
the plaintiff to the questions which were asked her on the prior examina-
tion, accompanied by an affidavit from her that they are true and correct
and signed by her, shall be a compliance with this order.”

There was no exception by plaintiff to this order, and in recognition
of its validity she claims to have complied with it by filing with defend-
ant’s counsel her answers to the questions which were propounded to her
at the hearing on 19 November,

The defendants, however, excepted to the order, and, while agreeing
that the court below may have had the right to remand the matter to
the commissioner to take plaintif’s examination, contend that it was
beyond the power of the court to make that provision in the order which

- reads as follows:

“A delivery to the counsel for the defendants of answers written by
the plaintiff to the questions which were asked her on the prior examina-
tion, accompanied by an affidavit from her that they are true and correct
and signed by her, shall be a compliance with this order.”

Ehringhaus & Small for plaintiff.
C. E. Thompson for Norfolk Southern Railroad.
James H. Pou for Pullman Company.

Arien, J. The order of Judge Bond requires the plaintiff to appear
before the commissioner for examination, and to answer, as far as able,
all such questions as shall be asked by the defendant’s counsel; and as
the plaintiff does not appeal from this order, she is precluded from rais-
ing an objection to its regularity because made before issue joined and
without a supporting affidavit; and the only question presented for
decision is as to the correctness of the ruling that the delivery to counsel
for the defendants of written answers to the questions asked before the
commissioner shall be a compliance with the order requiring her to sub-
mit to an examination, which ruling is, in our opinion, erroneous.
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The Revisal (sec. 865) provides that a party to an action may be
examined as a witness at the instance of the adverse party, and “may be
compelled, in the same manner and subject to the same rules of examina-
tion as any other witness, to testify, either at the trial or conditionally,
or upon commission”; and the succeeding section authorizes this exami-
nation “at any time before the trial, at the option of the party claiming
it, before a judge, commissioner duly appointed to take depositions, or
clerk of the court.”

These two statutes confer the right to examine the adverse party, in
proper cases, “in the same manner and subject to the same rules of
examination as any other witness”; and as one has the right to be present
when he examines his witness, the same right exists when a party is
examined either at the trial or before a commissioner. \

Tt may be that no information will be gained on further examination
that is not contained in the answers to the questions filed since the order
was made, but we cannot say this is true.

The defendant’s counsel might well have desisted from prolonging
their examination before the commissioner until the right was declared,
in face of the refusal of the plaintiff to answer any question, or the
responses to the questions might suggest other lines of investigation.

In any event, the defendant has the right, under the statute, to examine
the plaintiff before the trial as any other witness, and this right has been
denied.

Appeals from orders, denying the right to examine a party, were enter-
tained in Bailey v. Matthews, 156 N. C., 81, and in Feelds v. Coleman,
160 N. C., 11, and this order comes well within the principle of these
cases, since, while admitting the right to an examination, a provision is
inserted in the order which enables the plaintiff to avoid its effect.’

The order will be modified by striking out the objectionable feature,
and as modified it is affirmed. Let the costs of the Supreme Court be
taxed against the plaintiff and bond.

Modified and affirmed.

R. C. BARCLIFF v. NORFOLK SOUTHERN RAILROAD COMPANY.
(Filed 11 September, 1918.)

Damages—Subsequent Injury—Waters—Railroads—Judgments—Estoppel.
‘Where damages—past, present, and prospective—have been recovered

by a plaintiff of a defendant railroad company for negligently diverting
surface water and ponding it upon his lands, an easement is acquired by

the defendant to continue the particular injury for which it has paid, and
the plaintiff may not thereafter recover, in a separate action, for the same
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cause; and where he has alleged an additional and subsequent negligent
act in his second action, and the issue as to this has been answered against
him, he is concluded by the former judgment,

Aotron tried before Bond, J., and a jury, at February Term, 1918, of
Pasquoranxk.

This case was here before, and was reported in 168 N. C., 268. The
action was brought to recover damages for injuries caused by diverting
surface water and ponding 1t on plaintiff’s land. The former action was
for the same cause, the only difference between the two being the allega-
tion In this action that, since the former verdiet and judgment for per-
manent damages, at November Term, 1914, the defendant, in the year
1915, widened and deepened the ditch or drain flowing through its cul-
vert, and thereby caused additional damage to the plaintiff’s land and
crops, but this allegation the jury found was not true. The verdict was
as follows:

1. Is plaintiff the ¢wner of the land described in the complaint?
Answer: Yes.

2. Has the defendant wrongfully diverted and discharged the water
on the lands of the plaintiff, as alleged, by deepening or widening ditch
referred to? Answer: No.

The other four issues related to the damages, and were not answered,
as the second issue had been decided against the plaintiff. Judgment
was entered on the verdiet, and plaintiff appealed.

T. J. Markham and Aydlett, Simpson & Sawyer for plaintiff.
C. E. Thompson for defendant.

WALKER, J., after stating the case: The verdict of the jury shows that
there has been no change in the facts since the former judgment was
rendered—-that is, no additional cause of damage. Assuming that this
is not a case in which permanent damages could be assessed without the
consent of the plaintiff, it appears that in the first case he deliberately
amended his complaint for the purpose of having such damages assessed,
and he having thus made his election, which was entirely voluntary, and
the case having been tried on that theory, and a judgment for permanent
damages—that is, all damages, past, present, and prospective—having
been recovered, he will not now be heard to say that it was all wrong,
and that, while he has received the full amount of damages assessed by
the jury upon the basis chosen by himself, he should not be bound by his
act. This would not do, as it would be manifestly unjust, and contrary
to all principles by which we judge the conduct of men. He cannot
accept the benefit of his selection and at the same time repudiate the
consequences.
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This Court held in Barcliff v. R. R., 168 N. C., 268, that permanent
damages were recoverable, which was approved later in Barcliff v. E. R.,
175 N. C., 114, citing Revisal, sec. 394 (2); Ridley v. B. R., 118 N. C,,
9965 Stack v. R. R., 139 N. C., 366; Beasley v. B. R., 147 N. C,, 362;
Porter v. R. R., 148 N. C,, 563 ; Duvall v. B. E., 161 N. C., 448; Perry
v. R. R., 171 N. C., 38. The jury, in this case, have found as a fact that
the ditch or drain has not been changed in any respect that would cause
additional damage. Tt is of the same dimensions now as then, and for
any injury resulting from the fill and drain, in its condition at that time,
the plaintiff has in the assessment of the jury received his actual dam-
ages for all time, and he cannot be permitted to recover any part of it
again. No man should be twice vexed for the same cause. The plaintiff
may carve out as much as the law allows him in the first instauce, but
he will not be permitted to cut more than once. Eller v. R. R., 140
N. C., 140; 8. v. Hankins, 136 N. C., 621. Even where the rule, or the
statute, as to permanent damages | Revisal, see. 394 (2)], does not, per-
haps, apply, this Court said, in Brown v. Chemical Co., 165 N. C,, 421:
“While the plaintiff may not have been permitted in this instance to sue
for permanent damages as a matter of right, the parties have the
undoubted privilege of determining the case on that theory, if they so
elect. It is one usually sought by defendant in order to protect himself
from the cost and harassments of repeated suits and to acquire the right
of conducting his business by designated methods; and where both par-
ties have elected to have their rights determined on such an issue, it is
not open to them, in the discretion of either, to change front and insist
on a different method.” Webb v. Chemical Co., 170 N. C., 665; Woods
Mayne on Damages, sec. 110. But the parties had the right to the
assessment of permanent damages in the former suit. Beach ¢. R. R.,
120 N. C., 498; Hocult ©. R. R., 124 N. C., 214; Lassiter v. R. K., 126
N. C., 509; Geer v. Water Co., 127 N. C., 349 ; Caveness v. E. R., 172
N. C., 305. Such an assessment confers an easement, as in the case of
condemnation, to continue the particular injury for which the damages
were recovered and paid by the defendant. Ridley v. B. R., 118 N. C,,
996 ; Rhodes v. Durham, 165 N. C., 679; Brown v. Power Co., 140 N. C,,
333 ; Webb v. Chemical Co., 170 N. C., 665; Porter v. R. B., 148 N. C,,
563. So it was held in Muwrphy v. Malthews, 40 Pa. Sup. Ct., 286:
“Where a landowner brings suit against another to recover damages for
the diversion of the water of a stream, and recovers a judgment based
upon evidence of the difference in value of the land before and after the
trespass, and the judgment has been paid, such landowner cannot main-
tain an action several years afterwards against the same defendant to
recover damages for a continued diversion of the water of the same
stream.”
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“A judicial determination of the issues in one action is a bar to a sub-
sequent one between the same parties having substantially the same
objeet in view, although the form of the latter and the precise relief
sought 1s different from the former.” Lumber Co. v. Lumber Co., 140
N. C., 442; Edwards v. Baker, 99 N. C., 258; Tuttle v. Harrill, 85
N. C,, 456.

These are but statements, in one or the other form, of the general
proposition that a plaintiff cannot recover twice for the same thing, or,
in other words, he cannot have two compensations for the same complete
tort, but must abide the first recovery as a full satisfaction for the wrong,
and especially is this true when he has solemuly agreed, upon his own
initiative, as here, to accept such a payment in final settlement.

Nor can plaintiff now be permitted to allege that the former recovery
was upon a wrong basis; for if there was any error to his prejudice in
the trial of that case, he should then have excepted and had it corrected
by an appeal, and it is now too late to raise the question, as the judgment
forecloses all these questions and estops him. The cases of Duval v.
R. R., 161 N. C,, 448; Perry v. R. R., 171 N. C.,, 88, and like decisions,
are not applicable to the facts appearing in this record, except as to the
right to recover permanent damages. There is no allegation or finding
that brings this case within the operation of the principles decided there.
The real point is, that the plaintiff has obtained a judgment, which
covered all future damages, as well as those which were past and present;
and as the jury were allowed, by his election and consent, even if not by
the law, to include all prospective damages flowing from the same wrong,
it must be conclusively presumed as against him that plaintiff has
already received what he is now seeking to recover again. He has had
a fair chance to show new damages, but failed to do so, as the jury have
said that there has been no alterations in the circumstances. The dis-
cussion may well be closed with what a learned text-writer has said upon
this question: “A plaintiff must recover in one action all he is entitled
to; if dissatisfied with the result, he cannot bring a new suit to recover
something more on the same cause of action.” 23 Cye., 1171, and cases
cited in note 72, especially Hodge v. Shaw, 85 Towa, 187, where it is said
by the Court: “The same evidence which would establish his right of
recovery in this action would also have established his claim in the for-
mer case; and the most infallible test as to whether a former judgment
is a bar is to inquire whether the same evidence will maintain both the
present and the former action,” citing Hahn v. Miller, 68 Towa, 748, and
other cases. . . . “Whenever the nuisance is of such character that
its continuance is necessarily an injury, and where it is of a permanent
character, that will continue without change from any cause but human
labor, then the damage is an original damage, and may be at once fully
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compensated. Town of Troy v. R. R., 3 Frost (N. H.), 83; Powers .
City ‘of Council Bluffs, 45 Towa, 652, and cases cited. The reason of
the rule is, that the cause of damage is permanent in character; that,
unless interfered with by the hand of man, it will continue indefinitely;
and hence, damages, whether past or prospective, can be estimated, and
in such cases successive actions cannot be brought.”

‘We have confined the discussions to the question stated and considered
in the plaintiff’s brief, but upon a full review of the entire record we find
no error therein. The charge was fair, full, and correct, and there is
nothing of which the plaintiff can justly complain.

No error.

W. A. BISSETT gt ALs. v. C. W. BAILEY.
(Filed 11 September, 1918.)

1. Evidence — Mental Capacity — Parties — Transactions and Communica-
tions—Deceased Persons—Deeds and Conveyances—Appeal and Error.
In an action to set aside a deed for want of sufficient mental capacity
of the grantor, since deceased, to execute it, testimony of witnesses, who
are parties to the action, as to their opinion of the mental capacity of the
erantor and his physical condition thereto relating, is not such transaction
or communication with a deceased person as is prohibited by Revisal, sec.
1631, and its rejection by the trial court constitutes reversible error.
Semble, declarations of the deceased, when tending to show the basis of
the opinion, are also competent, when confined to the question of mental
incapacity.

2. Same—Drugs—Morphine.

Where, in an action to set aside a deed for mental incapacity of the
grantor, there is evidence that she was old and sick at the time, and under
the care of her physician, and the physician has testified, as a medical
expert, that the administration of morphine for a long time would deterio-
rate the body and mind, testimony of a party to the action that morphine
tablets were given the grantor continuously and freely at this time, when-
ever she was suffering, is some evidence tending to show a weakened state
of the grantor’s mind, under the circumstances, and improperly excluded.

Acrron tried before Kerr, .J., and a jury, at April Term, 1918, of
Nasm.

The action was brought to set aside a deed alleged to have been exe-
cuted by Mrs. Nancy Bailey to her son, C. W. Bailey, who is the defend-
ant, on 12 August, 1914. Mrs. Bailey was about 70 years old when she
died, 80 August, 1914, She was feeble for some time before her death,
and had two falls—one which broke her arm, and the other her leg or
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hip, the latter seeming to have caused or hastened her death. There was
testimony offered by the plaintiff of her bad mental and physical condi-
tion, and of her want of sufficient mental eapacity to execute the deed,
which was admitted by the court, but certain other testimony of a like
kind was excluded. 1If it was competent and relevant, its exclusion, of
course, was error, and the question is, therefore, whether it was admissi-
ble. The following, which is taken from the record, will show the nature
of the proof which was tendered by the plaintiff, and the rulings of the
court thereon :

Mrs. Hattie Hathaway, witness for the plaintiffs) was asked this ques-
tion by them: “What, in your opinion, was the meutal and physical con-
dition of Mrs. Nancy Bailey after she was hurt the last time?” Defend-
ant objected. Objection sustained, and plaintiffs excepted.

The witness, 1f permitted to answer the question, would have testified
that her grandmother was very feeble; that she was confined to her bed
the entire time after having the last fall, and that her mind was very
feeble and at times wandered.

C. A. Morgan, witness for plaintiffs, was asked this question by them:
“What, in your opinion, was the physical and mental condition of the
deceased, Nancy Bailey, at the several times you were there, between
30 July and the first of September?’ Defendant objected. Objection
sustained, and plaiutiffs excepted.

The witness, if allowed to testify, would have stated that her physical
condition was very bad; that she was confined to her bed all the time
after the secoud accident, up to her death; that she suffered a great deal
and was unable to move iu any position in the bed; that she was old and
had been feeble before this time, and that this second injury had made
her much weaker and more feeble; that her mental condition was also
bad, and that a portion of the time she was unconscious.

The following question was asked the witness by the plaintiffs: “What,
in your opinion, was her mental condition during this time—that is, did
she, in your opinion, have mental capacity to execute a deed—that is, to
know what act she was doing and to comprehend the same?” Defendant
objected. Objection sustained, and plaintiffs excepted.

If allowed to answer the question, the witness would have said that, in
his opinion, after the second injury, Mrs. Bailey was not mentally capa-
ble of executing a deed; that she did not have the mental capacity to
understand her act or to know what she was doing.

Mrs. Willie Bissett, witness for the plaintiffs, was asked this question
by them: “State if morphine tablets were given to your mother during
her last illness.” Defendant objected. Objection sustained, and plain-
tiffs excepted.
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If permitted to answer the question, the witness would have stated that
these tablets were given continuously and frequently to her mother,
whenever she was apparently suffering; that more than one box of tab-
lets were given her.

The witness was asked the following question: “State whether or not,
from yvour observation on the 12th day of August, 1914, your mother had
the mental capacity to understand the nature of the execution of a deed,
its scope and effect, or its nature and its consequences, and if she had the
mental capacity to know what she was doing and to contract understand-
ingly.” Defendant objected.  Objection sustained, and plaintiffs ex-
cepted.

If permitted to answer, the witness would have said that, fn her
opinion, the deceased did not have that capacity.

It appeared that Mrs. Bailey had fallen twice before the date of the
deed.

Dr. Dickinson had testified, as a medical expert, that the administra-
tion of morphine to a patient for a long time would deteriorate the body
and mind in every way, and that the doctors were compelled to use the
drug and chloroform in her case to relieve the pain and to keep her quiet,
and to prescribe the use of it for that purpose. The plaintiff proposed to
show by a witness that morphine had been given to Mrs. Bailey during
her sickness, about the time the deed was executed. The question put
to the witness was: “State if morphine tablets were given to your mother
during her last illness.” Defendant objected. Objection sustained, and
plaintiffs excepted. If permitted to answer the question, the witness
would have stated that these tablets were given continuously and fre-
quently to her mother, whenever she was apparently suffering; that more
than one box of tablets were given her.

There was a verdict for the defendant and a judgment thereon. Plain-
tiffs excepted and appealed. "

0. P. Dickinson and Manning & Kitchin for plaintiffs.
J. Crawford Biggs for defendant.

Warxkeg, J., after stating the ecase: The testimony offered by the
plaintiffs as to the mental capacity of Mrs. Bailey, the grantor in the
deed, was competent and material, and it was error to exclude it.

We were informed at the hearing that the ruling was based on the
ground that the proposed cvidence involved the stating of a transaction
or communication between the witnesses, who were parties to the action,
and the deceased, but we do not think it does have that effect, in the true
sense of the law, which generally excludes such transactions and com-
munications. We recently said, in the case of In re Chrisman’s Will,
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175 N. C., 420: “This Court has held in McLeary ©. Norment, 84 N. C.,
235, and more recently in Rakestraw v. Pratt, 160 N. C., 437, that in an
action to set aside a deed or will on the ground of mental incapacity of
the maker or testator at the time of their execution, it is competent for
a witness, after testifying as to his opinion that the maker or testator
was mentally incompetent at the time of the execution of the deed or
will, to further testify as to such communications or conversations he
had had with him upon which his opinion was founded; and as to such
the provisions of Revisal, sec. 1631, prohibiting evidence of transactions
with a deceased person, do not apply.”

It was held, though, in that case, that the rule did not apply when the
validity of the will was assailed for undue influence, when the question
involved a transaction or communication with the deceased (175 N. C,,
4223, citing Hathaway v. Hathoway, 91 N. C., 1389 ; Lineberger v. Line-
berger, 143 N. C., 229, and Bunn v. Todd, 107 N. C., 266. But this is
not very material here, as the rejected evidence related only to the men-
tal condition of the testatrix. This Court held many years ago that such
proof was not within the inhibition of C. C. P., sec. 343 (Battle’s Re-
visal, sec. 343; Code, sec. 590; Revisal of 1905, sec. 1, 1631). It was
there said (McLeary v. Norment, 84 N. C., 235, at 238): “The conver-
sation offered was not to prove any fact stated or implied, but the mental
condition of the plaintiff, as declarations are received to show the pres-
ence of disease in the physical system. How, except through observation
of the acts and utterances of a person, can you arrive at a knowledge of
his health of body and mind? As sanity is ascertained from sensible and
sane acts and expressions, so may and must conclusions of unsoundness
be reached by the same means and the same evidence. The declarations
are not received to show the truth of the things declared, but as evidence
of a disordered intellect, of which they are the outward manifestations.
The admissibility of the witness’ opinion, resting, as it necessarily must,
upon past opportunities of observing one’s conduct, requires, in order to
a correct estimate of the value of the opiumlon, an inquiry into the faects
and circumstances from which it has been formed. There scems to be
no sufficient reason for receiving the opinion and excluding proof of the
facts upon which it is founded.” It was upon the ruling in that case that
this Court has rested all of its decisions on this question. It was there
further said by the Court, following McCanless v. Reynolds, 74 N. C.,
301, that the principle upon which is based the exclusion of such trans-
actions and communications as are deseribed in Revisal, sec. 1631, is
that, unless both parties can be heard, it is best to hear neither, because
it is not only unfair and unjust to do so, but it would afford an easy
opportunity, and a great temptation, to commit perjury. Smith, C. J.,
said, in the McLeary case, that “The proposition presupposes an admis-
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sion, or a statement from which an admission may be inferred, injurious
to the deceased or lunatic, and it is disallowed because the party is
unable to give his version of the matter.” But this, he argues, does not
apply merely to actions or conduct of the deceased, or his or her trans-
actions or communications with the witness which do not tend to fix the
deceased with liability or to discharge her from it, but merely indicates
the state of the mind or faculties. The final conclusion was that con-
versations and transactions mentioned in the Code, of which a living
witness is not permitted to testify when the other party to it is dead,
insane, or lunatie, and unable to give his version of them, do not, in our
construction of the language and purposes of the law, embrace such
evidence as was here offered and rejected, and is outside the mischief
intended to be remedied.

The case of Brown v. Adams, 174 N. C., 490, is not like-this case,
for there the attempt was to prove a conversation of the deceased for
the purpose of fixing lability upon Mr. Adams’s estate, when he, of
course, and those claiming under him after his death had no oppor-
tunity to confront the witness with his testimony or that of any other
witness. That is the very case described by Chief Justice Smith in
MecLeary v. Norment, supra, where he attempts to make clear the dis-
tinetion between it and a case like this one, where the object merely is
to show the mental condition and not the truth of the deceased’s declara-
tions. Brown r. Adams related to the terms of a contract, and was not
remotely connected with the state of Mr. Adams’s mind or his physical
condition.

It follows that there must be another trial because of the error in
excluding this testimony, which was competent. But we may properly
add that in the questions asked and the answers that would have been
given if permitted by the court, we do not see any reference to trans-
actions and communications with the deceased. The opinions of the
witnesses may have been derived from other sources.

The testimony as to the administration of morphine and chloroform
was also improperly excluded. With the evidence of the medical expert,
it tended to show the weakened state of the testator’s mind and was
some proof of mental derangement and incapacity.

New trial.
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A, WILLIAMS v. W. H. BIGGS.
(Filed 11 September, 1918.)

Wills—Devise—Deeds and Conveyances—Estates—Contingent Limitations—
Title—Parties Interested—Fee Simple-—Warranty—Heirs at Law.
Where lands are devised to the named sons of the testator, “to each one
of them, and in case either one shall die without a lawful heir, then his
share shall descend to the surviving ones and their heirs forever”; and
one of these sons has died without issue, and the others have executed, in
form, a sufficient deed with warranty, conveying the fee-simple title to the
lands, it is immaterial whether the estate vested absolutely in the sur-
vivors at the death of one of the sons or created a succession of survivor-
ships, for every one having joined in the deed who could presently or
uitimately take under the devise, the conveyance will pass a fee simple, or
absolute title, as the warranty is binding upon the heirs of the grantors.

Coxrroversy without action, submitted upon the following statement
of facts under section 803 of the Revisal of 1905, and decided by Aerr,
J., at the June Term, 1918, of MarTIN.

On or about 15 April, 1918, A. Williams bargained and sold to W. H.
Biggs a certain tract of land mentioned and described in item 2 of the
last will and testament of Eli H. Robersoun, for the sum of $5,000, and
has executed and tenderved to W. H. Biges a deed for the land, which
purports to convey a fee-simple estate therein.

James A. Roberson, mentioned in item 2 of will as one of the devisces,
is dead, leaving no children. George E. Roberson, Joseph L. Roberson,
and Theo. Roberson, devisees mentioned iu item 2 of said will, are
living, and all have children. The said devisees have complied with
the provision in the will in regard to the one thousand dollars given to
the daughters.

Joseph L. Roberson, George E. Roberson, and Theo. Roberson, the
surviving devisees named in 1tem 2 of the will, executed a deed purport-
ing to convey said land in fee simple, and plaintifl has acquired the
land by mesne conveyance from the grantees thereof.

A. Williams has tendered to W. H. Biggs a deed for the land devised
in item 2 of the will and acquired by him as aforesaid, whick deed pur-
ports to convey to W. H. Biggs a fee-simple estate of the land. W. H.
Biggs refuses to accept the deed and pay the purchase price upon the
ground that by reason of the provisions of item 2 of the will A. Williams
cannot convey a good and indefeasible title, for that the devisees men-
tioned in item 2 of the will did not take a fee-simple estate therein.
W. H. Biggs stands ready, able and willing to pay to A. Williams the
purchase price, to wit, $5,000, but refuses to pay the same, upon the
ground that Williams cannot make a good title to the land.
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Upon the foregoing statement of facts, plaintiff contends that under
item 2 of the will the devisees therein take a fee-simple estate, and A.
Williams ean convey nothing more than a life estate, as that is not all
the devisees acquired under the will.

If the Court sustains the contention of the plaintiff, judgment shall
be entered directing the payment of the purchase price upon delivery
of a deed with full covenants and warranty; and if otherwise, judgment
shall be entered against the plaintiff for costs.

Ttem 2 of the will of E. H. Roberson is as follows: “I give and be-
queath to my sons, George E., Joseph L., James A., and Theo. Rober-
son, my entire tract of land which I purchased from Henry Rogerson
and wife, known as the Dugan tract of land, George’s share to contain
that part on which his house is built, to be equally divided between
them, but to be bound to the making good to each of my daughters,
Louisa Bateman, Della Swain, and Ida Roberson, the amount which the
proceeds of my perishable property will or may lack of one thousand
dollars, to each one of them; and in case either one of my said sons
shall die without a lawful heir, then his share shall descend to the sur-
viving ones of my sons and their heirs forever.”

The court entered judgment for the plaintiff and against the defend-
ant for the costs, and the latter appealed.

Critcher & Critcher for plaintiff.
Wheeler Martin for defendant.

Warxsr, J., after stating the case: It will not be necessary to dis-
cuss the several questions argued in the brief as to when the estates of
the sons became absolute. They undoubtedly acquired under the terms
of the will vested interests which were subject to be divested upon the
happening of the contingent event mentioned in the will. Starnes .
Hill, 112 N. C., 1; Whatestdes v. Cooper, 115 N. C., 570; Whitfield v.
Garris, 134 N. C., 24; Hobgood v. Hobgood, 169 N. C., 485, and cases
cited at p. 489.

It is clear, as the presiding judge decided, that however we construe
the devise, whether as vesting the estate absolutely in the survivors at
the death of James A. Roberson, who died without issue, or as creating
successive survivorships, the deed tendered by the plaintiff, who derived
his right and title under a deed executed by the three surviving brothers
for the land, will convey a good title to the defendant. This is true,
because every one who could take an interest under the devise in the
will has joined in the deed to cértain grantees under whom the plaintiff
claims title by mesne conveyance, and it is the same as if they had con-
veyed directly to the plaintiff. In any view of the case, the estate was

4—176
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vested absolutely either in all the surviving brothers, or ultimately will
80 vest in some one or more of them. If any one of them should die,
leaving heirs, his share would descend to such heirs, who, though, would
be bound by his deed as the warranty in the deed of the ancestor will
conclude and estop or rebut the heir who takes by descent. Of course,
where the heirs, issue or children, are so designated as to take by pur-
chase, under the terms of the will, there is no estoppel or rebutter as
they do not take from their ancestor by descent, but directly from the
devisor as purchasers. Whitesides v. Cooper, supra. But whether all
the sons die without issue or some die without leaving issue, and others
die leaving issue, all parties have joined in the deed who have or will
have the title to the land.

We are of opinion that the plaintiff has derived his title from parties
who, if not owners of the land at the time they conveyed it to him, will
eventually become the owners in fee simple absolute, and therefore that
all interest therein has passed to him. It follows that the deed tendered
to the defendant will convey to him a good and indefeasible title. Hob-
good v. Hobgood, supra, citing Kornegay v. Miller, 137 N. C., 659.

In Hobgood’s case it was said by Justice Hoke: “In Kornegay’s, as
in this, the ultimate devisees were ascertained and designated by name,
and they having the contingent estate, it was held that they could con-
vey it, and their descendants or heirs, having to claim through them,
were concluded by the deed of the ancestors,” citing also Bodenhamer
v. Welsh, 89 N. C., 78.

The decision of the learned judge was correct.

Affirmed.

CHARLES F. DUNN v. CLERK’S OFFICE.
(Filed 11 September, 1918.)

Clerks of Court—Fees—Supreme Court—Docketing Transcript.

The appellant’s undertaking does not cover the fee of the clerk of the
Supreme Court in docketing the case, and the clerk is in the exercise of
his right in refusing to docket the transeript where he has demanded the
prescribed fee in advance and its payment has been refused. Revisal,
secs. 2804, 1250.

Warker, J. This is a motion to docket the transeript of an appeal
taken by the defendant in the case of Jake Sutton v. Charles F. Dunn,
which it appears was tried in the Superior Court of Lencir County,
and in which judgment was entered for the plaintiff, Jake Sutton. The
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clerk here refused to docket the transcript because, upon demand, the
appellant, Charles F. Dunn, refused to pay the costs allowed for docket-
ing. The appellant contended that he was not required by the law to
pay such costs to the clerk of this Court in advance.

Waiving the question whether the appellant has tendered to the clerk
such a transeript as entitled him to have it docketed, and assuming that
he has, we are of the opinion that the clerk had the right to require the
payment of the fee before docketing the same. The question is not an
open one, it having been settled long ago by several of the cases that the
clerk is entitled to demand such payment. The case of Martin v. Chas-
teen, 75 N, C., 96, is conclusively against the appellant. Justice Rod-
man there said: “As is well known, the object of an undertaking by
an appellant is not to secure the fees which the appellant may become
liable for to the officers of the court pending his appeal, but only to
secure reimbursement to the appellee of such fees as he may have to pay.
The act puts an appellant who has complied with its conditions in the
condition he would have been in if he had given an undertaking. Now
an appellant who has given an undertaking is not entitled to the gratuit-
ous services of the officers of the court, but must pay for them as he
procures them if the officers demand 1t. Office v. Lockmand, 12 N. C,,
146. We think the clerk of this Court had a right to demand payment
of his fee for docketing the appeal before he performed the service, and
he was not compelled to perform it gratuitously.”

And to the same effect is Clerk v. Wagoner, 26 N. C., 131, where
Chief Justice Buffin said: “It has been usual for the officers of the
Court to indulge the successful party for his costs until a return of his
execution therefor against the party cost. If raised on that execution,
the officers, instead of the party, receive them, and thus the matter is
settled. But it is clear that every party may be required to pay his
own costs as they are incurred, or at any time when demanded. It is
incident to every court to have a jurisdiction over its suitors and officers
to regulate the taxing and payment of the proper costs, and for that
purpose to make rules on those persons and enforce them by attach-
ment.” The latter case was approved in Long v. Walker, 105 N. C., 97.
See, also, Brown v. House, 116 N. C., 859; Merritt v. Merritt, 2 N. C,,
20; Speller v. Speller, 119 N. C., 358; Andrews v. Whisnant, 83 N. C,,
446 (where the question is fully and clearly discussed by Justice Dil-
lard). The point is further considered and decided in Bailey v. Browa,
105 N. C,, 129 Ballerd v. Gay. 108 N. C,, 544; S. v. Nash, 109 N, C,,
822,

It was held in Ballard v. Glay, supra, that a clerk can demand pay-
ment of his fees in advance, and that this could be done under the stat-
ute (The Code, sec. 3758 ; Revisal, sec. 2804), and even under the com-
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mon law, citing West v. Reynolds, 94 N. C., 333, and also the other
cases to which we already have referred.

But the statute, Revisal, sec. 2804, expressly provides that the clerk
(and other officers therein mentioned) shall receive fees, which are pre-
seribed for them respectively, from the persons for whom, or at whose
instanee, the service shall be performed, and no officer shall be com-
pelled to perform any service unless his fee be paid or tendered.

There are exceptions to this provision, but they do not extend to this
case. Revisal, sec. 1250, also provides, impliedly, the same thing. So
it follows that the refusal of the appellant to pay the fee for the service
when demanded deprived him of the right to have the transeript dock-
eted, and fully justified the action of the clerk. It appears that the
appellant has not entitled himself to ask any favor of the clerk (or of
this Court, if it had any discretion in regard to the matter), but that
his conduet has been. such as to require of him a strict compliance with
the law.

The clerk acted strictly within his legal right, which is clearly given
by the law, and the motion therefore is denied with costs.

Motion denied.

SOPHRONY WOOTEN v. GRAND UNITED ORDER OF ODD FELLOWS.
(Filed 11 September, 1918.)

1. Insurance, Life—Change of Beneficiary—Conditional Interests—Applica-
tion—Rules and Regulations.

A beneficiary under a life insurance policy, with reasonable rules and
regulations of the company providing that the insured may change, the
beneficiary acquires only a condition interest under the term of the policy
until the death of the insured; and where the policy or rules of the in-
surer provides that such change may be made in a particular way, the
method prescribed should be followed; but when the insured, by his
affirmative act, has substantially done all that is required of him, or what
he is reasonably able to do, to effect a change of the beneficiary, with
nothing remaining to be done except the ministeriul acts of the insurer,
the consent of the beneficiary is not necessary and the change will take
effect though the formal details are not completed by the insurer before
the death of the insured. The company itself consented in this case.

2. Same—Equity.

Where the insured, given the right to change the beneficiary in his
policy of life insurance, has pursued the course required by the policy and
the rules of the association, and have done all in his power to make the
change, but dies before the new certificate is actually issued, leaving only
the ministerial acts of the company to be done in perfecting the change,
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equity will decree that to be done which ought to be done, and will act as
though a nmew certificate had been issued or the change contemplated had
been made.

3. Same—Acceptance—Waiver.

Where, under the rules and regulations of a life insurance company, the
insured is given the right to change the beneficiary, with the consent of
the company, the required consent is solely for its protection, which it may
waive by accepting the written notice and making entry of the change on
its policy record, etc.; and the beneficiary, as changed, having an insurable
interest, will be entitled to the proceeds of the policy, though the company
had issued the new policy thereafter, and after the death of the insured.

4. Same—Implied Promise—Parol Agreement.

Where the insured has the right to change the beneficiary of his policy
of life insurance, under the rules and regulations of the company, by a
prescribed method, which he has followed and which has been accepted by
the company, the acceptance by the company is equivalent to an implied
agreement that the proper change had been made in sufficient form, or to
an implied promise to make the change, which will be upheld, where the
issuance of another policy is required, as an oral promise to insure. Floars
v. Insurance Co., 144 N. C., 232, cited and applied.

5. Same—Lost Policy—Reissuance.

Where the insured has the right to change the beneficiary of his life
insurance policy by having the change made on the face of the policy,
which has been lost, or to the reissuance of the policy as changed, and has
followed the method prescribed by the rules and regulations of the com-
pany in requesting the latter, which has been approved by it, its approval
of the request, or assent thereto, is sufficiently formal, and the proceeds of
the policy are payable to the beneficiary as thus changed, though the policy
was not actually issued until after the death of the insured.

6. Insurance—Evidence—Principal and Agent—Policies—Change of Benefi-
ciary.

It is competent for the local officer of an insurance society, who has
been requested by the insured, since deceased, to write out his application
for a change of beneficiary of his policy of life insurance, where the policy
has been lost, and the request approved by the company, to state what the
insured said to him at the time he wrote the application for him.

7. Insurance—Parol Evidence—Writing—Independent Fact.
It is competent for the proper officer of an insurance order to state that
a written application for the change of beneficiary under a policy of insur-
ance had been received at his office, as an independent fact; and it is not
objectionable on the ground that the writing is the best evidence.

8. Appeal and Error — Harmless Error — Insurance — Parol Evidence —
Writing—Independent Faect.

‘Where the insured has had done all that is required of him by the rules
and regulations of the insurance company to change the beneficiary of his
policy, testimony of the proper officer of the company that the written
application had been received at his office, if incompetent, is harmless
error.
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9. Appeal and Error — Objections and Exceptions — Evidence — Motion to
Strike Out.

Where competent and incompetent evidence is given on the trial of an
action, the refusal of a motion to strike out the whole is proper, as the
objection will not be confined to the incompetent part by this Court on
appeal.

10. Appeal and Error—Harmless Error—Evidence—Result.

Incompetent evidence, admitted on the trial, will be considered as harm-
less ‘error, on appeal, when it is not of sufficient importance to have
affected the result.

Action tried before Connor, J., and a jury, at April Term, 1918, of
Beavrorr.

The plaintiff sued to recover the amount of a life policy issued to
Thomas Whitaker by the defendant, and payable, at first, to his sister,
the plaintiff, as beneficiary, and afterwards changed so as to be payable
to his wife, Colorado Whitaker, under a clause reserving the right to
change the beneficiary. The right to make this change was not disputed
by the plaintiff, but she contends that the change was not actually or
legally made, so as to make it effective, before the death of Thomas.
Whitaker, The latter was a member of the Stone Square Lodge, No.
1688, at Washington, N. C., where he lived, and the policy was issued
by the District Grand Lodge and was made subject to its laws, rules and
regulations, one of which was that “The beneficiary may be changed on
the face of the poliey by returning it to the endowment office, certifying
change desired, and enclosing 10 cents.” The evidence tends to show
that, a short time before his death, Thomas Whitaker applied in writing
for a change of the beneficiary from his sister, Sofrony Wooten, to his
wife, Colorado Whitaker, whom he had married since the policy was
issued. This application was duly received by the Grand Lodge, and as
there was some objection to the form, though substantially correet,
another was made in the form preseribed for the purpose, and was also
received by the lodge before his death, and accepted as a full compliance
with the rules and regulations; and after the death of the insured,
Thomas Whitaker, the amount of the policy was paid to his widow, who
was the new beneficiary. The policy had been lost, and the change on
its face could not be made at the time of the application, but on 21 Octo-
ber, 1916, a new policy was issued by the lodge. This was after the death
of Thomas Whitaker, which occurred on 18 September, 1916. The
“laws, rules and regulations” of the lodge provide that a “Duplicate
policy may be secured, in case of loss of policy, by making application,
gigned by the member and countersigned by the N. G. and P. 8., with
lodge seal attached, upon payment of 10 cents, which application shall
be attached to the policy when so issued.” Thomas Whitaker, in his



N. C.] FALL TERM, 1918, 55

‘WootEN ». ORDER OF Opp FELLOWS.

application asking for a change of the beneficiary, also requested that a
new policy be issued to his wife. 1t appeared that the change of bene-
ficiary was made in the office of the secretary of the Grand Lodge in Sep-
tember, 1916. The policy register, at the time of Thomas Whitaker’s
death, showed that Sofrony Wooten was the beneficiary in the poliey,
but that an application for change of beneficiary had been made, and
that at that time only one policy had been issued. There were objections
by the plaintiff to certain evidence of the witnesses, Daniel Roberson and
P. A. Richardson, respectively, secretaries of the local lodge and the
Grand Lodge, and a motion to strike out the testimony of the latter,
which were overruled. They will be noticed hereafter.

The plaintiff tendered these issues:

1. Did the defendant, prior to death of Thomas Whitaker, reissue a
policy upon life of Thomas Whitaker, making Colorado Whitaker the
beneficiary thereof ?

2. If so, was the said change of beneficiary in said policy anthorized
by application of Thomas Whitaker.

The court submitted issues, upon which the jury rendered the follow-
ing verdiet:

1. Did Thomas Whitaker, the insured, prior to his death, direct the
secretary of the local lodge, Daniel Roberson, to sign an application for
him, and arrange that the beneficiary under his insurance policy should
be changed from Sofrony Wooten, his sister, to Colorado Whitaker, his
wife? Answer: Yes.

2. Was the original policy then misplaced or lost, so that the insured,
Thomas Whitaker, could not surrender it with his application for change
of beneficiary? Answer: Yes.

3. Did the insurance company make the change of beneficiary, as
requested, prior to the death of Thomas Whitaker, waiving the require-
ment for the surrender of the original policy? Amnswer: Yes.

Judgment for defendant, and appeal by plaintiff.

John (. Tooly and Harry McMullan for plaintiff.
Small, MacLean, Bragaw & Rodman for defendant.

WaLKER, J., after stating the case: It is now considered that an insur-
ance company may make reasonable rules and regulations by which the
insured may change the beneficiary named in the policy of insurance, or
his certificate in the case of benefit societies, and that such rules and
regulations become a part of the contract. Where the policy or rule of
the company, or society, provides that such a change may be made in a
particular way, the method prescribed should be followed, but if the
insured has done substantially what is required of him, or what he is
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able to do, to effect a change of beneficiary, and all that remains to be
done are ministerial acts of the association, the change will take effect,
though the formal details are not completed before the death of the
insured. It must be understood, however, that some affirmative act on
the part of the insured to change the beneficiary is required, as his mere
unexecuted intention will not suffice to work such a change. When the
right to substitute another beneficiary exists by express reservation, or
otherwise, the insured, or member of a benefit society, may, without the
consent of the original beneficiary, and subject only to the rules of the
association, change his beneficiary at will. Pollock v. Household of
Ruth, 150 N. C,, 211. This is true, because the beneficiary whose right,
under the policy, or certificate, may thus be taken away, has only a con-
tingent interest therein, which will not vest until the death of the insured.
The revocation of his appointment as beneficiary does not require his-
consent, as the power to displace him is vested solely in the insured, pro-
vided he proceeds in substantial compliance with the rules of the associa-
tion, which may be waived by the company, or society, where they are
made for its benefit or protection.

The seneral rule is that the right to a policy of insurance, at least to
one of thenordinary character, and to the money which may become due
under it, vests immediately, upon its being issued, in the person who is
named in it as beneficiary, and that this interest, being vested, cannot be
transferred by the insured to any other person (Central National Bank
v. Hume, 128 U. 8., 195) without his consent. This does not hold true,
however, when the contract of insurance provides for a change of the
beneficiary by the insured, or such a right arises in some other way, for
in such a case the right of the beneficiary vests conditionally only, and
18 subject to be defeated by the terms of the very contract, or instrument,
which created it, and is destroyed by the execution of the reserved power.
These principles, we take it, are well settled by the highest authority and
great weight of judicial opinion. 4 Cooley’s Briefs on the Law of Insur-
ance, par. 3762-3772; Nally v. Nally, 74 Ga., 669 ; McGowan v. Supreme
Court of Ind. Order of Foresters, 104 Wis., 118; Schoenan v. Grand
Lodge, 85 Minn., 349; Sanburn v. Black, 67 N. H., 537; St. L. Pol.
Assn. v. Strode, 103 Mo. App., 694; Luhrs v. Luhrs, 123 N. Y., 367;
Donnelly v. Burnham, 86 App. Div. (N. Y.), by Hun., p. 226 (Aff. in
same case, 177 N. Y., 546) ; Hancock Mut. L. Ins. Co. v. White, 20 R. 1.,
457. From these cases, which very strongly and, we may say, conclu-
sively support the defendant’s contention, it seems to be now well settled
that one who is insured, with the right to change the beneficiary, and
who wishes to exercise this right, must make the change in the manner
required by his policy and the rules of the association, and that any
material deviation from this course will render the attempted change
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ineffective. It is equally well settled that there are cases where literal
and exact conformity with the requirements of the policy may be excused.
The subject was fully considered in McGowan v. Supreme Court of Ind.
Order of Foresters, supra, where it was said that Supreme Conclave v.
Cappella, 41 Fed Rep., 1, exhaustively reviewed this question in its
entire phase, and the Court there reached the conclusion that there were
three exceptions to the rule of exact compliance with the terms of the
policy, or certificate: first, where the society has waived strict compli-
ance by issuing a new certificate without insisting on the performance
of all the intermediate steps; second, where, by loss of the first certifi-
cate without fault, its surrender becomes impossible, a court of equity
will not require an impossibility, but will treat the change as made if
the insured has taken all the other necessary steps and done all in hisg
power to make the change; third, where the insured has pursued the
course required by the policy and the rules of the association, and done
all in his power to make the change, but before the new eertificate is
actually issued he dies, a court of equity will decree that to be done
which ought to be done, and will act as though a new certificate had
"been issued, citing National Assn. v. Kirgin, 28 Mo. App., 80; Isgrigg v.
Schooley, 125 Ind., 94; Grand Lodge v. Noll (Mich.), 15 L. R. A., 350,
note; Marsh v. Supreme Council, 149 Mass., 512; Luhrs v. Luhrs, 123
N. Y, 367; Bacon Ben. Soc. (new ed.), pp. 310, 310a. ’

In Donnelly v. Burnham, supra (which, as we have seen, was approved
and affirmed by the Court of appeals of New York), the acts done by the
policyholder were essentially the same as those done in this case, and the.
new policy, or certificate, was mailed to his address after his death, and
the Court said: “It will be seen, therefore, that the deceased had in this
case done all that was in his power, before he died, fo make this change
in the beneficiary under his certificate. The association had no reason
for refusing the new certificate, and no interest in so refusing. No dis-
cretion in the matter. Its action in receiving the application and issuing
the new certificate was merely formal and related back to the time when
the application was delivered to the secretary of the branch of the asso-
ciation. The by-laws of the association provided for nothing to be done
by the deceased after the delivery to the branch secretary. Everything
to be done thereafter was to be done by the association and its officers
and agents in the formal steps necessary to carry out and complete the
change made by the deceased,” citing Luhrs v. Luhrs, supra, as approved
in Thomas v. Thomas, 131 N. Y., 205; Fink v. Fink, 171 N. Y., 624;
Lahey v. Lahey, 174 N. Y., 146. In the Luhrs case the facts were also
similar to those we have here, and the Court said, in making the same
ruling: “The certificate, when issued, may be thus regarded as relating
back, on the ground that it is merely and purely a formal act on the part



58 IN THE SUPREME COURT. [176

‘WooTEN ©. ORDER oF OpD FELLOWS.

of the Supreme Lodge, registering and giving written evidence of a
transaction, all the material facts of which had occurred during the life-
time of the deceased. No new rights were brought into being by the
action of the Supreme Lodge after the death of the member, but that
action simply gave the proper written evidence to the beneficiary of the
existence of those rights which had in fact acerued before the formal
issuance of such written evidence.” The Court further said in that case:
“There is nothing in the point that the deceased, having designated his
wife as the beneficiary, could not thereafter deprive her of the money
due upon the policy. The contract was one provided for by and in
accordance with the constitution and by-laws of the organization, and
the original certificate was issued subject thereto, and it was the un-
doubted law that if the rules and regulations were complied with, the
beneficiary could at any time be changed by the direction of the mem-
ber.” The identical contention which was made here by the plaintiff
was congidered in Sanborn v. Black, supra, and treated in the same man-
ner as it was by the courts in the cases just mentioned, the Court saying
in its opinion: “It is not claimed that any reason existed in this case for
withholding consent. The person designated as beneficiary is one of a
class entitled to become such, and, so far as appears, is unexceptionable
in all respects. One purpose of the by-law was to secure to the associa-
tion reliable evidence of every change in beneficiaries, so that it would
know to whom it was liable upon the death of a member, and be pro-
tected, to some extent at least, from litigation by adverse claimants.
Anthony v. Assn., 158 Mass., 322, 324; Supreme Council, Amer. Legion
of Honor, v. Smith, 45 N. J. Eq., 466; Supreme Conclave v. Cappella,
41 Fed. Rep., 1, 4. Here this purpose was fully accomplished. Black’s
designation was sufficient, in form and substance. It was forwarded to
and received by the association several days before his death. He did
all that he was required to do, all that he could do, to complete the trans-
fer of the association’s obligation to Louisa. There being no sufficient
reason to justify other action on the part of the directors, he had the
right to have the transfer consented to by them and recorded. The only
reason suggested why consent was not given and record was not made is
because the directors did not meet before his death after receiving the
assignment. If they had met and declined or neglected to consent, and
Black had lived, law or equity would have furnished him an adequate
remedy to secure his right. Walker v. Walker, 63 N. H., 321. TUpon
his death, Louisa’s expectancy became a vested right. She became enti-
tled (as he was, in his lifetime) to insist that the directors should per-
form their duty under the contract. Scott v. Association, 63 N. H., 556
Connelly v. Association, 58 Conun., 552; Vivar v. Knights of Pythias, 52
N. J. Law, 455. Under the circumstances, equity treats that as done
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which ought to have been done. Supreme Conclave v. Cappella, 41 Fed.
Rep., 1; Isgrigg v. Schooley, 125 Ind., 94 In that case the policy was
changed from the first to the second wife as beneficiary, and the by-laws
required the consent of the company to be expressed and recorded, which
was not done, though the request of the insured to make the change had
been received by it. It was then further said that the association’s
promise to pay the sum named in the policy to the person designated is
absolute, giving the insured the right to choose and to change the bene-
ficiary at will, and thus it is distinguished from the ordinary policy of
insurance, as no one has a vested interest to the insurance in the lifetime
of the insured, because of this clause as to the selection of the beneficiary.
The insurer cannot arbitrarily withhold its consent to the change, nor
defeat the will of the insured, by its negligence or bad conduct, as this,
the Court said, would go to the destruction of the thing granted, which,
according to the well known rule, would pass, discharged of the condi-
tion. See Walser v. Insurance Co., 173 N. C.; 350, where the right to
choose the beneficiary is discussed.

The following language of the Court, in Schoenan v. Grand Lodge,
supra, at p. 355, is relevant to one phase of this case: “The recorder is
stated to be the proper officer to receive the instrument designating the
change, and, having elected-to accept it, it must be treated as a comph-
ance with the requirements.of the lodge. The main question is, did the
member succeed in expressing his intention to change the beneficiary?
Under the findings of the court, it is clear that he did, and that his
desire was made known to the satisfaction of the association, substan-
tially in accordance with the requirements of the constitution.” In
Hancock Mut. L. Ins. Co. v. White, supra, it was held that the bene-
ficiary newly designated is entitled to the fund when the assured has
done everything that was necessary on her part to effect the change, the
provision for the consent of the company being inserted solely for its
protection, and, therefore, one on which it alone can insist; and where
it has consented, or waived its consent, the change of beneficiary was
sufficiently made. In that case consent of the company had not been
given, nor any record made of the transaction on the books of the com-
pany, and yet the fund was adjudged as belonging to the person named
in the written request for the change. The Court said, in St. Louis
Police Relief Assn. v. Strode, supra: “As a general rule, the regulations
of the association respecting a change of beneficiary should be followed,
but well established exceptions to literal compliance exist, as where the
society waives a strict observance of its own rules; where it is beyond the
power of the insured to comply literally with such regulations; and,
finally, where the insured has done all, on his part and in his power, to
change the beneficiary, but death intervenes before the full consumma-
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tion of the change. Supreme Council, etc., v. Cappella, supra; National,
ete., Assn. v. Kirgin, 28 Mo. App., 80.”

In none of the cases reviewed by us was there any more compliance
with the terms of the policy than there was in this instance. But Nally
v. Nally, supra, bears the closest resemblance to our case in its important
facts. There, as here, the policy was payable to the sister, and the
insured requested that it be changed, so as to be payable to the woman
whom he had subsequently married. No change was made in the policy,
which was in possession of the sister, but the officers of the company
promised to attend to the matter, but failed to do so. The Court held
that the gift to the sister was not perfected, so as to be absolute and irre-
vocable, there being a clause allowing a change of beneficiary or assign-
ment of the policy. Held, further, that there being no condition in the
policy requiring the consent of the beneficiary named therein to a change
of any of its terms or of the parties entitled to elaim under it; whether
such change was to be effected by parol or in writing was a matter
entirely between the assured and the company; and if the:latter chose to
dispense with any of the modes of effecting this purpose, it concerned no
third party, nor could the company capriciously refuse the change. The
marriage having brought the wife into the designated class, which quali-
fied her to be a beneficiary, and the object of the change being a merito-
rious one, equity will consider that as done which ought to have been
done, and give relief accordingly. Two cases could not be more alike in
their material facts than Nally v. Nally and this one, except that in this
case more was done than was attempted in that one. We might add
many other cases to this list which establish beyond question the same
doctrine, for there are such, but those cited will suffice to show how well
settled the principle is by the decisions of the courts.

In this case the application was written by the insured’s friend and
an officer of the lodge; it was received by the Grand Lodge, and accepted
as a sufficient compliance with the rules of the order. The policy had
been lost—destroyed by rats, as the insured believed—and could not be
produced for the “change in its face” to be made. A new policy could be
igsued, of course, but this provision is intended to be at the option of the
insured, and if it could be thus issued the lodge should have issued it.
But it was content with the written request which it had accepted, which
was equivalent to a clearly implied agreement that the proper change
had been made in sufficient form, or, at least, to an implied promise to
make the change. This Court has held, in Floars v. Insurance Co., 144
N. C,, 232, that an oral contract of insurance, or an oral promise to
insure, which is executory in its nature, will be upheld if otherwise valid,
except, perhaps, in the case of guaranty insurance, citing Vance on
Insurance, 148; 1 Beach on Insurance, sec. 438, note 2. That case was
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approved in Lea v. Insurance Co., 168 N. C., 478, where numerous cases
are cited. The policy which is generally issued upon the oral agreement
i only the evidence of the terms of the contract. So, in this case, it was
evidently intended that the acceptance of the request, and the assent
thereto, was regarded as sufficiently formal, without the change in the
faee of the policy, especially as the latter was lost, and therefore a literal
compliance was not possible. Any further action on the part of the
insured, or the proposed beneficiary, was waived by the conduct of the
lodge. It would be a singular and unwarranted perversion of justice if
we should hold otherwise. The intention of the company to make the
change in accordance with the application of the insured is so manifest
that no court could well refuse to execute it. In the recent case of
Supreme Council of the Royal Arcanum v. Behrend, decided by the
Supreme Court of the United States, 3 June, 1918 (Advance Opinions,
published by L. Coop. Pub. Co., 1 July, 1918, No. 15, at pp. 608-611),
Justice Brandeis said: “The plaintiff alleged that the certificate had
not been surrendered and that she had not been requested to surrender
or deliver up the same for change of beneficiary. The latter allegation
is denied by the affidavit of defense, and the statements therein contained
must be taken as true. But the fact is not material. As indicated by the
printed ‘Form for Change of Beneficiary,” indorsed on the certificate,
which refers to both ‘surrender and return,” the requirement of a surren-
der does not necessarily imply a return to the order of the original
paper, called the ‘benefit certificate.” Furthermore, requirements of that
character are made for the protection of the society, and if complied
with to its satisfaction, or if waived by it during the lifetime of the
insured, cannot be availed of to support the claim of a former bene-
ficiary.”

The question of evidence presents little or no difficulty. The testimony
of Daniel Roberson was sufficient to show a compliance with the rule of
the lodge, as the policy was lost and could not therefore be produced, and
the lodge was satisfied with what Roberson said was done. His testimony
was admitted, without objections, save two, which are clearly untenable,
it being competent for him to state what the insured said to him, as he
was asked by the insured to write out the request to the lodge and sign it
for him. This was substauntially all of his answer. Roberson could not
have performed the service as the insured’s agent, unless he knew what
the latter wished him to do. The very nature of the question, to which
objection was taken, discloses its competency. The other matter was:
irrelevant. It made no difference who paid the premiums.

It was competent for the witness, P. A, Richardson, to state that the.
application for the change was received in his office, he being the proper-
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officer of the lodge to receive it. That was an independent fact, and did
not involve any disclosure of the paper’s contents.

It generally is true that the writing itself is the best evidence of its
contents, but here it was not necessary to prove more than that the
insured himself had done all that was required of him, or all that he
could do. To speak, therefore, of the change of beneficiary, as made in
the records of the lodge, was harmless, if it was not competent. Again,
the question, as it was framed, was proper, as also was the direct answer
to it. If what the witness afterwards said, under further examination and
cross-examination, without any objection entered, except by a motion to
strike it out, after it all was in—was objectionable in any respect, the
particular part considered so should have been pointed out or specified
by objection to it in due time, for some of the mass of testimony was
clearly competent; and under a general objection, or motion to strike
out, we will not undertake to separate the two and eliminate the incom-
petent part. 8. v. Ledford, 183 N. C., 722, where it was said: “The
objections are general, and the rule is well settled that such objections
will not be entertained if the evidence consists of several distinet parts,
some of which are competent and others not. In such a case the objector
must specify the ground of the objection, and it must be confined to the
incompetent evidence. Unless this is done, he cannot afterwards single
out and assign as error the admission of that part of the testimony which
was incompetent.” . Howard v. Wright, 173 N. C., 339, 345; Dunn o.
Lumber Co., 172 N. C., 137; Ricks v. Woodward, 159 N. C., 6475 8. .
Foster, 172 N. C., 960, and Goins v. Indian Training School, 169 N. C.,,
739, which was an exception to an affidavit (treated as a deposition, by
agreement) and a motion to strike it out. The same rule was applied
and the motion overruled. But in the view we have taken of this case,
on its merits, we are of the opinion that the evidence, even if any of it
was incompetent, was harmless or not of sufficient importance to have
affected the result or to warrant a new trial. Goins v. Indian Training
School, supra.

The charge covered all the controverted questions, and was clear and
full. It was really a question of fact for the jury whether under the
evidence the change of beneficiary had been requested by the insured and
he had done all required of him. There was evidence sufficient to sup-
port the verdict as a whole, and we find no error in the record.

No error.
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J. W. BROWN v. T. W. COSTEN, C. W. HUDGINS, anp W. M. SPARKMAN,
COUNTY BOARD OF ELECTIONS OF GATES COUNTY.

(Filed 18 September, 1918.)

1. Elections—Primaries—Courts—Jurisdiction.

In the absence of express statutory provision, the courts of the State
have no jurisdiction to interfere with political parties in the choice of
their candidates for office, nor to regulate or control the methods and
agencies by which they are selected, except by appropriate legal remedies
to enforce the performance of plainly ministerial duties or the protection
of clearly defined legal rights existent and conferred usually by the Con-
stitution and legislation applicable to the subject.

2. Same—County Boards of Election—Statutes.

Under the provisions of our primary law (chapter 101, Laws of 1915),
the right of a voter to cast his ballot therein depends not only upon his
legal status, but upon the good faith of his intent to affiliate with the party
holding the primary, and his right in the latter respect is left to the detfer-
mination of the registrar and judges of election, without power vested in
the courts to supervise or control their action; and, this being an indeter-
minate political right, the decision of the county board must be considered
final, so far as the courts are concerned, when the primary has been held
in all respects in accordance with the provisions of the statute.

3. Same-—Injunction.

Where a primary has been held in accordance with the provisions of the
statute (chapter 101, Laws of 1915),-the courts have no jurisdiction to
supervise or review the action of the local board of elections upon the
question of whether a certain number of voters were qualified as to their
party affiliation, etc., to vote thereat; and temporary injunction against
its tabulating and publishing the ballots as returned by the registrars and
poll-holders of the various townships, and declaring the nominee of the
primary, is properly dissolved.

Action heard on return to preliminary restraining order and by con-
sent, before Whedbee, J., decision being filed at July Term, 1918, of
GATES.

The action was to set aside the results of a legalized primary for Gates
County and restrain the defendants, the County Board of FElections,
from tabulating and publishing the results of same, in so far as it
affected the selection of the Democratic candidate for sheriff; plaintiff,
one of the contestants for the nomination, claiming that on the returns
as certified by the poll-holders, his opponent, one C. M. Lawrence, was
selected as the nominee, and that this result was brought about chiefly
because the registrar and judges of election at several of the voting pre-
cincts had wrongfully and willfully refused to receive the votes of a
good number of qualified voters, and whose purpose was to vote for
plaintiff as the Democratic nominee.
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The nature of plaintiff’s elaim for relief is set forth in his verified
complaint, as follows: “That if the Election Board of Gates County are
permitted to tabulate and publish said ballots as returned by the regis-
trars and poll-holders of the various townships and declare the said
C. M. Lawrence is the nominee of the primary for sheriff under the
existing facts and conditions, the injury to this plaintiff will be irrepara-
ble, and he is without remedy, save in a court of equity.” The prayer
for judgment being that the primary election for the irregularities and
errors herein set out be declared null and void, and for such other relief
as the court may deem just.

On the hearing there was judgment that the restraining order be dis-
solved, that the results of the primary be forthwith tabulated and de-
clared pursuant to the statute, and the costs taxed against. plaintiff.

From which said judgment plaintiff, having duly excepted, appealed.

R. C. Bridger and S. Brown Shepherd for plamtiff.
Aydlett, Simpson & Sawyer, A. P. Godwin, and T. W. Costen for
defendants.

Hoxkg, J. Chapter 101, Laws 1915, purports to provide for a legal-
ized primary, by which the recognized political parties of the State may
select their candidates by choice of the bona fide party voters.

In section 81 the statute is made to apply to any and all political par-
ties who had candidates for State offices at the general election of 1914,
and, in addition, any other political party described as such in a declara-
tion signed by 10,000 legal voters of the State and filed with the State
Board of Elections thirty days before the time fixed for State officers to
file notices of their candidacy. And a qualified voter at such primary is
said to be one who is a qualified voter of the State or who will become
one on or before the next general election, and who has “declared and
had recorded on the registration book (in a column provided for the
purpose) that he affiliates with the political party in whose primary he
proposes to vote, and is in good faith a member thereof, meaning that
he intends to affiliate with the political party in whose primary he pro-
poses to vote, and is in good faith a member thereof.” Statute, secs.
5 and 11.

Provision is also made, both in the general law of elections, made a
part of the act when not inconsistent with the terms of same, and in the
statute itself, that the qualifications of any elector proposing to vote,
and his good faith as to his declared intent to affiliate with the party,
may be challenged, and it is made the duty of the registrars and judges
of the election to determine whether or not the elector has a right to vote
in the primary. Statute, secs. 3 and 11.
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In the present case it appears from the allegations of plaintiff’s com-
plaint that on 1 June of the present year the primary was duly entered
upon, in which the plaintiff and C. M. Lawrence were opposing candi-
dates for sheriff; that the registrars and judges of election for the vari-
ous precincts were duly appointed for the proper holding of said pri-
mary ; that, having duly qualified, the votes were deposited in the various
boxes under the supervision and according to the rulings of these
officials; that at the close of the election, the votes having been correctly
tabulated were duly certified to the county board of elections, etc., and
that if the county board is permitted to tabulate and compile said
returns, as the law requires, it will show that plaintiff’s opponent, C. M.
Lawrence, has received the nomination.

On these averments, admitted by the defendants to be true, it is pro-
posed by plaintiff to stay further action by the county board and declare
the primary void on the affidavits of certain applicants, 65 or 70 in
number, that they attended the primary for the purpose of voting for
plaintiff and “offering to affiliate with the Democratic party by voting
for its candidates in the primary, and by voting for its nominees at the
next general election, and they were wrongfully, willfully, and know-
ingly denied the privilege of voting by the registrar and judges conduct-
ing the primary.”

If we were permitted to enter on the investigation contemplated in
the present action, the relief sought by plaintiff could not be awarded,
for the reason that his allegations of fact are not sufficiently sustained.
In several of the precincts where the larger proportion of the illegalities
are said to have occurred, there are affidavits of the registrar and at
least one of the judges and others that-no applicant was refused the right
to vote, except when on being questioned, as provided by the statute, it
appeared that they were not members of the Democratic party and did
not in good faith intend to affiliate with such party. Apart from this,
there 1s no allegation nor claim that these rejected applicants had caused
their purpose to affiliate with the Democratic party to be written on the
registration books as the statute requires (sections 5 and 11), nor that
they had been denied the right to do so by the primary officials or others.
Nor does it anywhere definitely appear that the reception of the votes
in controversy would have changed the result as disclosed by the returns.
DeBerry v. Nicholson, 102 N. C., 465.

But we are of opinion that the inquiry suggested by these pleadings
and the evidence is not open to the courts, nor have they any jurisdie-
tion to pursue or determine it.

It is the recognized position in this country that courts of equity or
courts in the exercise of general equitable principles have no power to
interfere with political parties in the choice of their eandidates nor to

5—176
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regulate or control the methods and agencies by which they are selected.
Time out of mind, courts, in the exercise of these principles, have been
restricted to the administration and adjustment of property as distin-
guished from political rights, and the well-considered authorities on
the subject are to the effect that, in the absence of express statutory
provision, neither courts of law or equity have jurisdiction in causes of
the latter character except by appropriate legal remedies to enforce the
performance of plainly ministerial duties or the protection of clearly
defined legal rights existent and conferred usually by the Constitution
and legislation applicable to the subject. Britt v. Canvassing Board,
172 N. C, 797; In re Sawyer, 124 U. S, 200; Hunt v. Hoffman, 125
Minn., 249; U. S. Voting Machine Co. +. Hobson, 132 Towa, 38; Shoe-
maker v. City of Des Moines, 129 Towa, 244; Walls v. Brundidge, 109
Ark., 250; Fletcher v. Tuttle, 151 T11., 41; City of Dallas v. Street Ry.,
105 Texas, 337; Greene v. Mills, 69 Fed., 852.

As said by Associate Justice Phillips in City of Dallas v. Street Ry.,
supra, “Elections belong to the political branch of the government, and
the general rule is that they are beyond the control of judicial power.”
And it may be added that the free and untrammelled exercise of these
political rights, being the very base and buttress of popular government,
even express legislation on the subject should be so drawn that the con-
stitutional right of the citizen to vote for the candidate of his choice
should always be most carefully safeguarded.

This being in our view the correet position, plaintiff’s right to relief
must depend upon the proper construction of the primary law, and on
perusal of its provisions, it is clear, we think, that the Legislature did
not and did not intend to vest the courts with power to enter on an
investigation of this character, but has referred the question chiefly
involved, the right of an applicant to vote in the primary, to the de-
cision of the election boards at the various precinets. Under the statute,
the right so to vote has been made to depend not only on the applicant’s
status as a legal voter, but on the good faith of his intent to affiliate
with the party holding the primary, and, having provided for the selec-
tion of the registrar and judges, that they act under the sanction of an
official oath, made them indictable for willful neglect or failure to
perform their duties properly; and, further, that at the request of the
chairman of any political party, the local board shall select some elector
of that party to attend and witness the conduct of the primary as an
additional guarantee of fair play, the Legislature may have concluded
that these local boards were the best tribunal that could be devised to
determine the qualifications of a proposed voter. And it may have cou-
sidered, too, that, in the effort to obtain the general sense of party voters
as to a candidate through a legalized primary, it was entirely imprac-
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ticable under any court procedure now existent to enter on an extended
investigation of this nature ‘involving disputed questions of law and
fact with the constitutional right of appeal and have the same ended
s0 as to ascertain and announce the rightful candidate in time for the
general election.

Whatever may have been the reason moving to this enactment, the
statute in express terms provides (section 11) that whenever the r1ght
of a proposed eleetor to vote is challenged on the ground that he does
not affiliate with such party or does not in good faith intend to support
the candidates nominated, it shall be the duties of the registrar and
judges of election to determine whether or not the elector has a right
to vote; and, having so provided and conferred no power on the court
to supervise or control their action and in the phase as now presented,
this being 'an indeterminate political right, the decision of the local
board must be considered as final in so far as its effect upon the result
of the primary is concerned, and it has therefore been properly ad-
judged that plaintiff is not entitled to any relief within the scope and
purpose of his present suit.

The ballots having been deposited in boxes prepared for the purpose,
under the supervision and -rulings of the registrar and judges at the
different voting precinets, the law requires these officials at the close of
the primary to count the same and certify a correct return of the vote
to the county and State boards of elections, respectively, this according
to the nature of the offices, and these hoards are directed to tabulate and
publish the results, which results when published shall ascertain and
determine the regular party candidate. The only provision of the law
which authorizes or permits an examination or correction of these
returns appears in section 27 of the act as follows:

“That when, on account of errors in tabulating returns and filling out
blanks, the result of an election in any one or more precinets cannot be
accurately known, the county board of elections and the State board of
elections shall be allowed access to the ballot boxes in such precincts to
make a recount and declare the results, which shall be done under such
rules as the State board of elections shall establish to protect the in-
tegrity of the election and the rights of the voters.”

A power, 1t will be noted, that arises to these boards only “when, on
account of errors in tabulating returns or filling out blanks,” the result
of the election cannot be accurately known, and confers no authority
on the courts, asmuedlv, to 1nvestigate aud pass upon the methods or
manner in which the primary may have been conducted.

The suggestion that the act incorporates certain provisions of the
general election law which might affect the interpretation is without
significance, for in all cases where this occurs the statute itself contains
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provision that the reference shall only prevail when not inconsistent
with the terms of the primary law, the controlling provisions of which
are as heretofore shown. In support of the right to maintain his action,
we were cited by plaintiff to Johnston v. Board of Elections, 172 N. C.,
162, but the case does not support his position. In that case, the pri-
mary having been conducted pursuant to law and the result declared,
gshowing that plaintiff Johnston was entitled to the nomination, the
court entertained an application for a writ of mandamus compelling the
election board to place the name of plaintiff upon the party ticket, this
being a clearly defined legal right expressly conferred by statute, and
the writ being the appropriate common-law remedy available in such
cases,

Speaking to the question in Johnston’s case, the Court said: “While
ordinarily courts may control political parties in the selection of their
candidates for office, this prineiple does not apply where the Legislature,
in the exercise of its powers, has taken control of the subject and enacted
a statute conferring on successful contestants in a legalized primary
certain specified and clearly defined legal rights and enjoined upon an
official board ministerial duties reasonably designed to make these rights
effective.” .

This decision is in clear illustration of the principle heretofore stated
and approved, that while the courts, by appropriate common-law reme-
dies, may interpose for the purpose of enforcing plainly ministerial
duties or to protect clearly defined legal rights, it may not, without ex-
press legislative provision, resort to general equitable principles involv-
ing an interference with recognized political rights and methods by
which the candidates of the different political parties are chosen.

On the record, plaintiff is not entitled to relief, and the judgment to
that effect is

Affirmed.

PATTIE W. PERRY v. BRANNING MANUFACTURING COMPANY.
(Filed 18 September, 1918.)

1. Negligence—Fires—Prima Facie Case—Burden of Proof.

Where there is evidence tending to show that damage by fire to plain-
tiff’s land had been caused by defendant’s engine, a prima facie case of
negligence is made out, shifting the Dburden of proof on the defendant to
show that the fire was not due to any defective condition of the engine or
to any negligence of its employees in its management or operation.
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2. Evidence — Corroboration—Instructions—Requests—Appeal and Error—
Rules of Court.

A witness may testify to statements he had made to the defendant’s agent
when in corroboration of his testimony ; and where the record states that
it was confined to that purpose, or there was no request made that it be
so confined, it will not be considered as reversible error on appeal. Rule
27, 164 N. C., 438.

3. Negligence—Evidence—Fires—Defective Engines.

Where there is evidence tending to show that defendant’s engine set out
fire to the damage of the plaintiff’s land, testimony of a witness that he
had seen the same engine casting sparks a number of times before the fire
started is competent.

4. Appeal and Error—Evidence—Prejudice—Harmless Error.

Testimony that is irrelevant, uncertain, and indefinite, and which does
not appear to have prejudiced the appellant’s right, and which could not
have influenced the verdict, will not be considered as reversible error on
appeal, nor will unanswered questions be so considered unless it is in some
sufficient way made to appear to the court that their exclusion was preju-
dicial to his rights.

Actron tried before Kerr, .J., and a jury, at February Term, 1918, of
BerriE.

The action was brought to recover damages for the negligent burning
of timber and other property on plaintiff’s land. There was evidence
tending to show that the fire was set out on the land by the defendant
and came from the latter’s engine. The court charged that if the fire
was caused by the defendant’s engine emitting sparks or coals, which fell
upon the plaintifi’s land and caused the fire, the burden would be shifted
to the defendant to show that the fire was not due to any defective condi-
tion of its engine, nor to any negligence in its management or operation.
There were other instructions, to which no exceptions were taken. Cexr-
tain questions of evidence are raised which will be noticed in the opinion.

The jury returned a verdict for the plaintiff on the issue as to negli-
gence, and assessed her damages at $2,800. Judgment was entered upon
the verdict, and defendant appealed.

Winborne & Winborne and Gilltam & Davenport for plaintiff.
Pruden & Pruden and Winston & Matthews for defendant.

WALKER, J., after stating the case: There was ample evidence to show
that the fire was caused by the defendant’s engine, and the charge of the
court, as to the burden of proof, is fully sustained by numerous cases
heretofore decided in this Court. We will cite only a few of them:
Knott v. R. R., 142 N. C., 238; Williams v. B. RB., 140 N. C,, 623;
Whitehurst v. B. R., 146 N. C., 591; Cox v. B. R., 149 N. C., 86; Currie
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v. B R., 1566 N. C., 419; Aman v. Lumber Co., 160 N. C., 369, and the
recent case of Mears v. Lumber Co., 172 N. C., 289, where the subject is
fully discussed and many authorities cited, the entire trend of which is
strongly against the defendant’s contention in this appeal. We held in
those cases that the authorities place the burden on the defendant to
rebut the presumption of negligence, arising from proof connecting it
with the origin of the fire, by evidence which will satisfy the jury that
the engine was properly equipped, that competént men were in charge
of it, and that it was prudently operated; “and necessarily the burden
of the issues embracing these facts alone is on the defendant.” Currie 2.
R. R., 156 N. C., 423, where it is said that the presumption of negligence
arising from the faet of setting out the fire which caused the burning is
one of fact and not of law, and is itself evidence of negligence; and, fur-
ther, that the evidence in the case should be submitted to the jury to find
the ultimate fact in connection with the presumption of evidence and the
burden which is imposed upon the defendant or person against whom the
presumption arises. We said in Kornegay’s case, supra: ‘“When it is
shown that the fire originated from sparks which eame from the defend-
ant’s engine, the plaintiff made out a prima facie case, enfitling him to
have the issue as to negligence submitted to the jury, and they were jus-
tified in finding negligence, unless they were satisfied, upon all the evi-
dence in the case, that in fact there was no negligence, but that the
defendant’s engine was equipped with a proper spark-arrester and had
been operated in a careful or prudent manner.” The reason for the pre-
sumption in such a case was well stated by Chief Justice Smith, in
Aycock v. R. B., 89 N. C., 329, which was approved by the Court,
through Justice Burwell, in Haynes v. Gas Co., 114 N. C., 203, and in
many subsequent cases, as follows: “A numerous array of cases are cited
in the note (R. R. v. Schurtz, 2 Am. & Eng. R. R. Cases, 271) in support
of each side of the question as to the party upon whom rests the burden
of proof of the presence or absence of negligence, where only the injury
is shown, in case of fire from emitted sparks, while the author favors the
class of cases which impose the burden upon the plaintiff, we prefer to
abide by the rule so long understood and acted on in this State, not alone
because of its intrinsic merit, but because it is so much easier for those
who do the damage to show the exculpating circumstances, if such exist,
than it is for the plaintiff to produce proof of positive negligence. The
servants of the company must know and be able to explain the trans-
action, while the complaining party may not; and it is just that he
should be allowed to say to the company, ‘You have burned my property,
and if you are not in default, show i, and escape responsibility.”” It is
gald in Moore »v. B. R., 173 N. C.; at p. 313: “There is no difference of
opinion as to the law applicable to this case. It is settled that if the
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plaintiff has introduced evidence sufficient in probative force to justify a
jury in finding that the fire was caused by a spark from defendant’s
engine, the issue should have been submitted, the weight of the evidence
being a matter for the jury. In such case the defendant is ealled upon to
prove that 1ts engine was properly equipped and operated. If so
equipped and operated, there is no negligence or liability upon the part
of defendant,” citing Williams v. R. R., 140 N. C., 624; Aman v. Lum-
ber Co., 160 N. C., 371; McRainey v. B. R., 168 N. C., 571. We there-
fore hold that the charge of the learned judge was correct, as it followed
the established precedents. Boney v. R. R., 175 N. C., 354.

The testimony of W. M. Stokes, to which defendant excepted, was
competent in all respects. What he said to C. V. Liverman, defendant’s
witness, was corroborative of his own testimony as to the fire. White-
hurst v. R. R., supra; Matthews v. Insurance Co., 147 N. C., 342; Bow-
man v. Blankenship, 165 N. C., 519; Elliott ». R. R., 166 N. C., 481.
The particular ground of the objection, as stated in the brief of defend-
ant, is, that it was not restricted by the judge to the purpose of corrobo-
ration. But the record states that it was, and we are bound by the state-
ment. At any rate, there was no request that it be so restricted. This
evidence having been so confined, the argument that the declaration was
made to Mr. Liverman, superintendent of the defendant, is of no avail;
and, further, it is evident that it was not permitted to be used for the
purpose of charging the defendant with liability.

It may be well to remind the profession of Rule No. 27, which was
adopted some time ago (164 N, C., p. 438), by quoting it again: “When
testimony is admitted, not as substantive evidence, but in corroboration
or contradiction, and that fact is stated by the court when it is admitted,
1t will not be ground for exception that the judge fails in his charge to
again instruct the jury specially upon the nature of such evidence, unless
his attention is called to the matter by a prayer for instruction; nor will
it be ground of exception that evidence competent for some purposes, but
not for all, is admitted generally, unless the appellant asks, at the time
of admission, that its purpose shall be restricted.”

The statement of the witness, W. M. Stokes, that he had seen the same
engine casting sparks a number of times before the fire started, was com-
petent. Knott v. E. R., 142 N. C., 2388; Whitehurst v. R. R., supra;
Daniels v. B. B., 158 N. C., 418; Kerner v. R. B., 170 N. C., 94; Meares
v. Lumber Co., 172 N. C., 289. See, also, Texas, etc., B. B. Co. v. Wat-
son, 190 U. S., 287, and Texas, etc., B. R. Co. v. Roseborough, 235
U. S., 429.

The question in regard to the sale of land by the grandmother, if rele-
vant and otherwise competent, was too uncertain and indefinite; and as
to the question relating to the defendant’s survey of the land, it was not
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necessary to notify the plaintiff, and it was immaterial whether she was
notified or not. The exclusion of the question asked the witness, L. E.
Stokes, when he was recalled, is not well taken, and, besides, is harmless.
The question was a mere repetition of the defendant’s cross-examination
of the witness when on the stand the first time, and the question of dam-
ages was then exhaustively investigated. It does not appear that his
answer would have been favorable to the defendant, nor does it appear
what his answer would have been, so that the Court can see that the
ruling was prejudicial. In Jenkins v. Long, 170 N. C., 269, the question,
“Did you ask where he was?” was excluded. Justice Allen said: “There
is nothing on the record to show what would have been the answer of the
witness, nor what was expected to be proved, and we cannot see that the
defendants have been prejudiced by the ruling of the court. It may be
that the witness did not ask where the plaintiff was, or, if he did, that
the person of whom the inquiry was made did not know, or, if he knew,
that she would not tell him, or, if she told him, that the answer would not
be prejudicial to the cause of the plaintiff. An appellant is required to
show error, and in order to get the benefit of evidence excluded, it must
reasonably appear what it is intended to prove, and that the exclusion of
the evidence is prejudicial.” There are many cases to the same effect.
It may be said, generally, that if any ruling upon the evidence was tech-
nically erroneous, it was harmless, it having no appreciable influence on
the result. Harris v. B. R., 198 N. Q. 110. It was held in Carson v.
Insurance Co., 171 N. C., 135, that if the exceptions, considered as a
whole, are not of sufficient importance, or not so material as to justify a
reversal, and when dealt with seriatim there is no substantial error in
law, the judgment will not Be disturbed.

We have already considered the exceptions to the charge and found
them to be groundless, and upon a review of the whole record we can
find no error therein.

No error.

C. BE. WILKINS v. VASS COTTON MILLS.
(Filed 18 September, 1918.)

1. Contracts—Offer to Buy-—Acceptance of Offer.

An acceptance of an offer must be in accordance with its terms, without
substantial change therefrom, either by word or act, for it to show the
agreement of the minds of the contracting parties thereon and become a
binding contract.

2. Same—Additional Offer—Rejection.
An offer by telephone to buy 10,000 pounds of 20’s and 24’s cotton yarns
of specified kind, according to specifications of an existing contract, with
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weekly shipments to commence thereafter, replied to by telegram, “For
immediate acceptance can furnish your order at half-cent advance over
other order cotton higher,” which in turn was replied to, ‘“Telegram.
accept offer make it twenty-five thousand if can make sixfteens and
eighteens, wire immediately,” and followed by telegrams to original offerer,
“Cannot increase order we do not make number below twenty”: Held,
the words of the second telegram, “accept offer,” was a binding accept-
ance of the proposition to sell 10,000 pounds of the yarns specified at an
advance of half of a cent, and not affected by the rejected proposition to
increase the amount to 25,000 pounds upon the condition named.

3. Contracts—Offers to Buy—Acceptance—Telegrams—Punctuation.

‘Where an offer to sell has been made and accepted by telegrams, and,
though not punctuated, the messages are so worded that they were fully
understood by the parties, the absence of punctuation therein is im-
material.

4. Contracts—Telegrams—Telephones—Confirmation.

‘Where it is customary to follow offers to buy, and acceptances of such,
made by telephone and telegraph, with confirmatory letters, for the pur-
pose only of making more certain the terms of the resulting contract, and
an acceptance of such an offer has been unconditionally made in full
accordance with its terms, the failure of the parties to send such letters
will not alter the binding effect of the contract.:

5. Contracts—Offers to Buy—Acceptance—Telegrams—“Wire Immediately.”

‘Where an offer for the sale of cotton yarns has been made by telegram
for immediate acceptance, and immediate reply of acceptance has been
sent by telegraph, with a proposition to increase the order in yarns of cer-
tain other sizes, “wire immediately,” which was rejected, the words, “wire
immediately,” refer to the new and independent offer to buy, and does not
affect the binding force of the accepted offer to sell.

Actron tried before Whedbee, J., and a jury, at April Term, 1918, of
Wayns.

Judgment of nonsuit upon the evidence, and plaintiff appealed.

This action was brought to recover damages for a breach of contract
to sell and deliver cotton yarns to the plaintiff. The nature of the case
will appear from the testimony of the plaintiff and other brief excerpts
from the record. Plaintiff testified: “I live in Goldsboro, N. C., and
have had dealings with the Vass Cotton Mills Company. On 16 Octo-
ber, 1916, I received an inquiry from one of my customers, the Drexel
Knitting Mills, at Drexel, N. C. I thereupon, on the same date (16
October, 1916), called up Vass Cotton Mills Company over the long-
distance telephone, and talked with Mr. Graham, who is secretary and
treasurer of the Vass Cotton Mills, and with whom I had dealt before.
I told Mr. Graham that I wanted 10,000 pounds of 20’s and 24’s, of the
same specifications and shipping instructions, and same weekly ship-
ments as under the present contract, which we had at that time, and to
begin at the expiration of that contract. He stated that he was not able
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to quote at that time; that he had to see about getting cotton, and that
ke would wire me the next day. On the next day, which was 17 October,
1916, 1 received a telegram in reply to the inquiry by long-distance tele-
phone of the day before, as follows:

Vass N C October 17th 1916
C E WirLkins Goldsboro N C

For immediate acceptance can furnish your order at half-cent advance
over other order cotton higher
(Signed) Vass Corron Mrvis

(This telegram was written in capitals, without any punctuation,
when received by plaintiff.)

“At that time I had a contract with the defendant; under which it was.
then delivering at the price of 831% cents per pound. The original of
this contract is in the possession of the defendant. This made the price
of yarns of the first contract 34%% cents per pound, basis 20’s. The price
of the second contract was therefore 35 cents per pound, basis 20’s.
Upon receipt of this telegram I immediately delivered the following
telegram to the Western Union Telegraph Company for transmission to
defendant :

Gorpssoro, N. C.; October 17th, 1916.
Vass Corron Mitis, Vass, N. C.

Telegram. Accept offer. Make it twenty-five thousand if can make

sixteens and eighteens. Wire immediately.
(Signed) C. E. Wrrkins.

(When received by the defendant, this telegram was written in capi-
tals, without punctuation, though it was in the exact form as above set
forth when delivered by plaintiff to the telegraph company.)

“To this telegram I received the following by wire:

Vass N C 5 p m October 17th 1916.
C E Winxins Goldsboro N C
Cannot increase order we do not make numbers below twenty
(Signed) Vass Corron Miris
5:24pm '

“In my conversation over the phone with Mr. Graham on 16 October,
1916, T had asked him for a price on 10,000 pounds of 20’s and 24’s to
follow preseht contract, at the same rate of present contract, to be
shipped to the same customer. My recollection is, that the contract

which I refer to as ‘present contract’ expired about the first week in

i
i
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December, 1916. At the expiration of that, the defendant did not ship
any yarns on the second contract. I requested them to make shipments,
but they did not do so. I first wrote, requesting them to make shipments
on this second contract on 19 December, 1916. I did not get a reply to
that letter, so I wrote them again on 29 December, in reply to which T
received the following telegram:

Vass N C 8:25 p m December 30th 1916.

Mr C E Wirkins Goldsboro N C

Letter 29th have only one order which is completed can furnish
amount Hetrich forty-four cents.
(Signed) Vass Corron Mirrs
4:09 pm

“This was the first notice I had from them that they did not intend to
ship on this second.contract. The market price for yarns of the charac-
ter referred to in this contract, on 30 December, 1916, was 43 cents per
pound, basis 20’s. Upon receipt of this telegram, I toek the matter up
with them by phone and also wrote them.”

There was evidence of a custom to follow up orders by telegram or
telephone, with a letter of confirmation to prevent errors in transmis-
sion, and when such confirmation was not forthcoming the manufacturer
called for it, at his option. Plaintiff, in regard to this custom, testified:
“Tt is a fact that both by telephone and telegraph errors frequently
creep in. It is my custom, after transactions by telephone or telegraph,
to send letters of confirmation. I did not do this in this instance. It is
not a faet that the price of yarns is regulated by the price of cotton.
This is not the only order that I had with the Vass Cotton Mill Com-
pany in which I failed to send formal order with specific instructions.
There is one time I didn’t send it until they called my attention to it.
I didn’t send it with the contract, and they asked me to send a formal
order, and T did so. As a matter of fact, I did send specific orders, or
formal orders, in each of the other instances. . . . The 2,500 pounds
T bought from them was to cover part of this 10,000 pounds which I
had contracted for (and which defendant refused to ship). In the one
instance, besides this, in which 1 failed to send what they called con-
firmation, the company requested it, and I did send it at their request.
This is the invariable custom of companies manufacturing yarns. There
is no controversy about the first contract. I wish to explain what I
said about the price of yarns being regulated by the price of cofton.
Of course, it is, primarily, but there are cases in which the price of cot-
ton would advance more, but it doesn’t necessarily follow that the price
of yarn advances, and this case was one of them. We have a case today,
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cotton being broken 5 cents, and the spinners asking the same for yarn
as they did before cotton broke. I am also a spinner.”

There was no testimony for the plaintiff but his own, Just recited.
The court refused a nonsuit at the close of plaintiff’s testimony.

Defendant introduced in evidence the telegram from plaintiff to
defendant, dated 17 Oectober, 1916, in reply to defendant’s message of
that date to him, as set forth above.

The court thereupon nonsuited the plaintiff, and he appealed.

There is this stipulation between the parties in the record:

“It 1s admitted in this case that the difference in the value of the yarn

on 17 October, the date of the alleged order, and on 30 December, the
date that the defendant notified plaintiff that he did not consider it a
contract and refused to fill the order, was 8 cents, and that if the plain-
tiff was entitled to recover anything in this action, to wit, if there was a
valid and binding contract, that he is entitled to recover $800.
It is further agreed, if the Supreme Court holds upon the evidence as a
matter of law, that there was a contract, that this case need not here-
after be tried, but that judgment shall be entered against the defendant
for the sum of $800.”

D. H. Bland and Teague & Dees for plaintiff.
W. F. Taylor and R. L. Burns for defendant.

WaLker, J. There cannot be a contract unless there is agreement of
minds, and an offer can become a binding promise and result in a con-
tract only when it has been accepted, acecording to its terms, and without
substantial change, either by word or act, for without such an acceptance
there cannot be agreement, which is an essential element and consists in
the parties being of the same mind and intention concerning the subject-
matter of the contract. 9 Cyc., 244, 254. In this case the evidence,
which we must consider as true in dealing with a nonsuit, shows a defi-
nite offer to sell cotton yarns, manufactured by the defendant at its mill,
of a certain quality or grade, designated by numbers, and for a certain
or fixed price. This offer was well understood by the parties, who had
been in communication before in regard to it by the use of the telephone.
There is no dispute, though, as to what were the terms and meaning of
the offer, the controversy being restricted to the meaning of the telegram
of acceptance. We are of the opinion that there should be no difficulty
in determining this question. The acceptance is so plain and simple in
its wording that the meaning cannot be misunderstood, and this is true
without regard to its lack of punectuation. It informed the defendant
that its telegram had been received, and that its offer was accepted. The
defendant’s message, when received by the plaintiff, disclosed the terms
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of a definite and distinct offer to sell the yarns at a certain price, and
the words, “Accept offer,” could convey but one meaning, which is, that
the offer was accepted as it had been made by the defendant. And it
was an absolute acceptance, without any condition or qualification.
‘What follows the acceptance are not words of condition or qualification,
and was not intended to vary the terms of the offer. The bargain to take
the 10,000 pounds of 20°s and 24’s at the price named in the offer was
defendant could furnish yarns known as 16’s and 18’s, and was entirely
to the defendant. The remaining words were intended, not to change
this contract, but to make a new and additional offer by the plaintiff
to defendant as to increasing the quality to 25,000 pounds in the event
defendant could furnish yarns known as 16’s and 18’s, and was entirely
independent of the acceptance of the offer. This, we think, is clear, and
it makes no difference in the conclusion ‘whether we read plaintiff’s tele-
gram of 17 October, 1916, in reply to the one from the defendant, with
or without punctuation, for the language, when naturally construed,
divides the message of the plaintiff into three distinet sentences—the
first, as to the receipt of the plaintiff’s telegram; the second, as to the
acceptance of the offer; and the third, as to the increase in quantity.
But, viewing the words in another way, we reach the same conclusion,
for if we take the meaning to be that the plaintiff accepted the offer,
.unless the defendant could furnish 16’s and 18’s, when the quantity
could be increased to 25,000 pounds, now as this could not be done, it left
the accepted offer intact. But the language is not as strong as this, and,
as we find it, admits of but one construction. The defendant so under-
stood the true meaning of the telegram, as appears from its own inter-
pretation of it. In its telegram in reply it says: “Canmnot increase order,
as we do not make numbers below 20.” This means, without doubt, that
defendant treated the acceptance as forming an independent contract,
and that what followed was a new offer by the plaintiff for more yarns
of a different kind.

That the last words do not qualify the acceptance of the offer, so as to
contravene the rule that it must be in accordance with the terms of the
order, 1s well settled by the highest authority. “If an offer is accepted
as made, the acceptance is not conditional and does not vary from the
offer, because of inquiries whether the offerer will change his terms, or
as to future acts, or the expression of a hope, or suggestion,” ete. 9 Cye.,
269, citing authorities. “An inquiry as to whether the offerer will
modify the terms of the offer is not a rejection; or if, after acceptance,
the acceptor insists on a modification of the original contract, in which
the offerer does not acquiesce, such insistence cannot avoid the contract.
"Hence the aceeptor can subsequently enforce the original contract in the
absence of facts to create an estoppel.” 1 Paige on Contracts (1905),
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sec. 46, p. 80. The following, taken from a decided case, is closely appli-
cable: ‘“The guardian’s acceptance of the defendant’s offer was absolute
and unconditional. It is not in any legal sense qualified by the expres-
sion of his hopes as to what the defendant would have done, or what he
would like to have him do if the hay when hauled proved good enough.
Aside from all this, the defendant was told that he could take the hay at
his own offer. It seems to have been the intention and understanding of
both parties that the property should pass.” Phallips, by his guardian,
v. Moor, 71 Me., 78. In Gulton v. Gilchrist, 92 Towa, 718, where
defendant accepted the offer of a lease for five years at $200 per year,
adding that he would like to build a cookroom, with privilege to remove
it, it was held that the offer had been accepted absolutely, and the refer-
ence to the cookroom did not vary the terms of the offer. The Court, in
Brown v. Cairns, 63 Kansas, 693, ruled the same way in respect to a
contract of lease similarly worded, holding that the additional words as
to a reduction of the rent did not have the legal effect of making the
acceptance of the offer conditional. The case of Stevenson v. McLean,
5 L. R, Q. B. Div. (1879-80), p. 346, is, in principle, much like our
cage, but it will be found upon examination of the above case that there
is less reason here for holding that the words added to the plaintiff’s
acceptance of the defendant’s offer either constituted a rejection of it
or made it conditional, than there was in the cases just cited by us, for
in this instance there was an absolute acceptance of the defendant’s offer
and a new offer by plaintiff as to other yarns.

It 1s said in 6 Ruling Cas. Law, p. 605, par. 27: “A request, sugges-
tion, or proposal of alteration or modification, made after an uncondi-
tional acceptance of an offer, and not assented to by the opposite party,
does not affect the contract in force and effect by the acceptance.” DBut
the case of Turner v. McCormick, 56 W. Va., 161 (107 A. S. Rep., 904;
67 L. R. A., 853), is more directly in point, and in the opinion of the
Court, by Judge Poffenbarger, there is an able and exhaustive treatment
of the subject, with full citation and review of the cases bearing upon it.
The Court there held:

“l. An acceptance in writing of a formal and carefully prepared
option of sale of land, within the time allowed by it for acceptance,
using the formal words, ‘according to terms of the option given me,” to
which there is added, by the conjunction ‘and,” a request for a departure
from its terms as to the time and place of performance, is unconditional,
and converts the option into an executory contract of sale.

“2. A mere request by one of the parties thereto for an alteration or
modification of a fully accepted proposed contraect, which by acceptance
has been wrought into a binding contract, is not a breach thereof, giving
right of rescission thereof or action thereon. Neither does it effect such
alteration, unless assented to by the other party.

——
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3. Such request relates to performance of the contract, and is not an
element in the making thereof, although written and connected as afore-
said, with the acceptance, on a single sheet of paper, so as to make of the
acceptance and request a compound sentence.”

In discussing the question whether there is any difference in legal
effect between a new proposal, if contained in the paper accepting the
offer, which is our case, and one if in a separate writing, the learned
judge said: “A request may be added to an acceptance for a good pur-
pose, and it does not necessarily indicate an intention to change the terms
of the proposed contract. The plaintiff desired the land, and was will-
ing to take it and pay for it. He preferred to close all the options on
the same day, and therefore added this request. Suppose he had on one
day put the first part of the notice in writing and sent it to the defend-
ant. That would have closed the contract, undoubtedly. Then suppose,
on the next day he had written a request that the performance be
delayed until 28 June. That would not have been a repudiation of the
contract. It would have been a mere request for an extension of time.
The defendant could not have treated the contract as broken for that
reason. He could have enforced it, notwithstanding this request. The
mere fact that the acceptance and the request are in juxtaposition,
standing in the same sentence, united by a conjunction, does not change
their character or legal sense.” We repeat that the facts in this case
are stronger in favor of the plaintiff than were those in the cases ecited
in favor of the party who accepted the offer, for the language here
clearly imports an intention to accept absolutely, and, in addition and
without any alteration of the acceptance in the least, to make another
offer or proposal to buy other yarns, and the defendant so regarded it,
as in his last message he refers to the acceptance as constituting an order
for the 10,000 pounds of yarns.

The second position of the defendant is equally untenable. If there is
sufficient evidence to show a custom to follow up the telegraphic accept-
ance with a confirmatory letter, it was intended, of course, merely as a
precautionary measure to provide against a possible mistake in trans-
mission by the electrie telegraph. We do not understand the evidence
to be as the defendant construes it. When the plaintiff testified that
“This is the invariable custom of companies manufacturing yarns,”
which immediately follows his allusion to the one instance where he
failed to mail such a letter, when the defendant requested such a letter
and it was sent at its request, he was evidently referring to the eustom
of the defendant, when there had been such an omission on the part of
its customer, to call attention to it and request that the letter be sent.
If he had been referring to a custom of the customer to follow the
acceptance with a confirmatory letter, he would not have used the words,
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the “custom of companies.” This, we think, is the natural and reason-
able construction as the record now stands. There may have been
ellipses, but this does not appear. “If the acceptance is complete, a
request that a formal contract be drawn up embodying the terms of the
agreement is immaterial.” 9 Cyec., 291. The object of such a custom,
if it existed, was to avoid any mistake in the terms of the contract, and
not for the purpose of finally settling the terms by a formal writing.
This is the clear distinetion as we understand it. - 9 Cye., 280. In the
case at bar the terms of the contract are not the subject of dispute, but
only their meaning.

A similar question was presented recently in Billings v. Wilby, 175
N. C., 571, where the parties had been negotiating about a contract, and
finally agreed on the terms, but plaintiff wired his acceptance, as fol-
lows: “Night letter received. Will accept. Send contract signed at
once.” And it was held that the words, “Send contract signed at once,”
did not prevent the completion of the contract by the formal acceptance
in the same message. Justice Hoke said, when referring to the final
words of the message of acceptance: “This, by correct interpretation,
meaning merely that it was the desire and preference of the plaintiff
that the agreement they had made should be written out and formally
signed by the parties, and it is the recognized position here and else-
where that, when the parties have entered into a valid and binding
agreement, the contract will not be avoided because of their intent and
purpose to have the same more formally drawn up and executed, and
which purpose was not carried out,” citing Gooding v. Moore, 150 N. C,,
195; Teal v. Templeton, 149 N. C., 32; Sanders v. Pottlizer Bros. Trust
Co., 144 N. Y., 209; Clark on Contracts (2 Ed.), 29, and authorities
¢ited. But the principle is stated with more direct reference to the
facts of our case in Gooding v. Moore, supra, where we held: “When
the parties to an oral contract contemplate a subsequent reducing it to
writing, as a matter of convenience and prudence and not as a condition
precedent, it is binding upon them, though their intent to formally
express the agreement in writing was never effectuated.”

Our conclusion is that the case falls easily within the principle stated
in the books. regarding the legal effect of such transaction, viz.: “The
acceptance of an offer must be absolute and identical with the terms of
the offer; or, as it has been expressed, ‘an acceptance, to be good, must
in every respect meet and correspond with the offer, neither falling
within nor going beyond the terms proposed, but exactly meeting them
at all points and closing with them just as they stand. Unless this is so,
there is no meeting of minds and expression of one and the same com-
mon intention—the intention expressed by one of the parties is either
doubtful in itself or is different from that of the other. The intention
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of ‘the parties must be distinet and common to both.’” Clark on Con-
tracts (2 Ed.), pp. 27 and 28. “An acceptance by promise or act, and
communication thereof when necessary, while an offer of a promise is in
force, changes the character of the offer. It supplies the elements of
agreement and consideration, changing the offer into a binding promise,
and the offer cannot afterwards be revoked without the acceptor’s con-
sent. Where the agreement is complete by acceptance, a new proposal
to modify it by either party has no effect on the agreement unless it is
accepted and thus becomes a new substituted agreement.” 9 Cye., pp.
283, 284.

The correspondence took place about the middle of October, 1916, and
defendant complains that the plaintiff did not insist upon performance
of the contract to deliver 10,000 pounds, nor refer to the matter after its
last message until 1 December, 1916; but in this connection it appears.
that a contract for yarns was then pending between the parties and in
the course of performance, and the new contract was not to be performed
until the completion of the deliveries under the pending agreement,
which took place the first of December, when plaintiff called for the
deliveries under the contract of October. This fully explains the delay,
and further manifests plaintiff’s clear understanding of the agreement.
Tt may further be said that plaintiff wrote to the defendant about the
first and on 16 December, asking for the shipment of the yarns, and
received no reply to either letter, and received none at all until his third
letter was mailed the last of the month. Why the defendant was thus
silent is not explained by the evidence, though the market price of cotton
was rising all the time, as it appears. It is strange that defendant said
nothing when urged to fill the contract, if it was not liable on the con-
tract. The natural impulse would have been to deny at once that the
contract was ever made.

This expression in plaintifi’s telegram of 17 October, 19186, “Wire
immediately,” referred clearly to his new and independent offer to buy
more yarns of a different number, if defendant had them for sale.

The contract was clearly expressed, and was consummated by the
acceptance of plaintiff, and not affected by the new proposal which was
added to it.

Judgment will therefore be entered below for the plaintiff acecording
to the stipulation of the parties appearing in the record, unless there is
meanwhile an adjustment between them as to debt and costs.

Reversed.

6—176
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W. H. AND L. B. JENNETTE, TrapinGg As JENNETTE Bros. Co., v. ELISHA
COPPERSMITH AND WIFE, ATTIE.

(Filed 18 September, 1918.)

1. Statutes, Penal —Interpretation—Partnership—*“Assumed Name.”

Section 1, chapter 77, Laws of 1913, prohibiting, in general terms, the
conducting, carrying on, or transacting a business in this State under an
assumed name, without filing a certificate with the clerk of the court of
the county, showing the name of the owner, making the forbidden act a
misdemeanor, is of a highly penal character, and its meaning will not be
extended by interpretation to include cases that do mnot come clearly
within its provision.

2. Statutes—Partnership—“Assumed Name”—Contracts, Illegal.

Where a partnership is conducted under an “assumed name,” without
having complied with the requirements of section 1, chapter 77, Laws
1913, in having filed the certificate with the clerk of the court of the
county, its contracts are not enforcible in the courts of this State.

3. Statutes—DPartnership—*“Assumed Name”—Interpretation—Surname.

‘Where brothers are engaged in business under the name of Jennette
Brothers Company, the word “company” may be taken to denote a partner-
ship, and will not come within'the provision of the statute requiring that
a business conducted under an “assumed name” must be registered with
the clerk of the Superior Court of the proper county, showing the business
name” of the owner; the words, “assumed name,” meaning a fictitious
name and not applying when the trye surname of the partners are cor-
rectly given, and afford a reasonable and suflicient guide to correct knowl-
edge of the individuals composing the firm.

Action tried before Bond, J., and a jury, at January Term, 1918, of
PasquoTanxk.

The relevant facts are stated in the case on appeal, as follows:

The plaintiffs, W. H. Jennette and L. B. Jennette, are brothers and
partners, trading as Jennette Brothers Company, and are residents of
Pasquotank County, North Caroelina.

During the year 1914 one W. B. Halstead, a farmer, went to plaintifs
and requested them to furnish him with guano and fertilizers to go under
his crop, at which time plaintiffs learned that defendants had a mortgage
on the personal property and erops of said Halstead, and, knowing this,
the plaintiffs refused to furnish said Halstead with guano and fertilizers
unless the defendants would release the said Halstead from the operation
of the mortgage they had against him, or at least consent and allow the
plaintiffs’ mortgage to conie in ahead of the defendants in this cause.

After the plaintiffs-refused to furnish the said Halstead with guano
and fertilizers, the defendants released, in writing, their mortgage from
operating ahead of the plaintiffs’ mortgage on the property of the said
Halstead, and particularly did the defendants write plaintiffs that they
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would let plaintiffs come in ahead of their mortgage if they would fur-
nish said Halstead with guano and fertilizers. The paper-writing was,
in words and figures, as follows:

Mzssrs. JENNETTE Bros. CoMpaNyY.

Dear Sirs:—You can let Mr. W. B. Halstead have what guano he
wants, and we will let you come in ahead of our mortgage.

28 March, 1914. E. CorpeRsMITH.

It was admitted that E. Coppersmith signed this for his wife, Attie,
and himself. Whereupon plaintiffs furnished, on 1 April, 1914, the said
Halstead with guano and fertilizers to the amount of $116.50 and took
a mortgage on the personal property and crops of said Halstead, which
was the identical property covered by the defendants’ mortgage.

Plaintiffs would not have furnished said Halstead with guano and
fertilizers if defendant had not allowed the mortgage of the plaintiffs
to come in as a prior lien to the mortgage of the defendants, and, by rea-
son of the defendants allowing plaintiffs to come in ghead of their mort-
gage, the plaintiffs were induced to furnish and did furnish the said
Halstead with fertilizers.

Subsequent to plaintiffs taking their mortgage on the personal crops
of the said Halstead, which was the identical property covered by the
defendants’ mortgage, on or about 6 January, 1916, the defendants took
the said personal property of the said Halstead and sold the same at
their residence and converted the proceeds of said sale to their own use,
and have never turned over any of the proceeds or any of the property
to the plaintiffs.

Halstead has never paid to the plaintiffs any part of the note secured
by the mortgage, nor has the defendant paid any part of the proceeds of
said sale or turned any of the property over to the plaintiffs. Demand
has been made by the plaintiffs, both on Halstead and the defendants,
for the property or payment for the same.

(It was admitted that the property sold by the defendants was of suf-
ficient value to equal the prineipal and interest claimed by the plaintiffs
to be due them for guano furnished to said Halstead.)

It was also in evidence that plaintiffs were not registered as a partner-
ship, under chapter 77, Public Laws 1913, until after commencement of
this action.

When plaintiffs rested their case the defendants moved for judgment
as of nonsuit. Motion denied, and defendants excepted.

Verdict and judgment for plaintiff, and defendant excepted and ap-
pealed, assigning for error the failure of plaintiffs to properly register
their trade name, as required by chapter 77, Laws 1913.
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Ehringhaus & Small for plaintiff.
Ernest L. Sawyer for defendant.

Hoxg, J. Section 1, chapter 77, Laws 1913, in general terms, pro-
hibits the conducting, carrying on, or transacting a business in the State
under an assumed name, etc., without filing a certificate with the clerk
of the court in the county or counties where such business, etc., is to be
carried on, showing the business name of the owner, etc., and in a sub-
sequent section of the statute the forbidden act is made a misdemeanor.
In Courtney v. Parker, 173 N. C., 479, it was held that contracts made,
ete., in the case of a business conducted in violation of the statute, could
not be enforced in the courts. While the court felt constrained to give
this construction, on the ground, chiefly, that the act was a police regu-
lation designed and intended to protect the general publiec from fraud
and imposition, under such an interpretation the act is of such a highly
penal character that it should not be extended or held to include cases
that do not come clearly within its provision. A recognized meaning of
the word “assume” gives the impress of an act calculated to mislead or
baflle inquiry. In the Century Dictionary the sixth definition is given
as follows: “To take fictitiously; pretend to possess, as to assume the
garb of humility,” eiting Hamlet’s injunction to the queen: “Assume a
virtue if you have it not.” Aect III, Scene 4. And the whole scope and
purpose of the act shows that the word was used in this sense. The term
“ecompany” is not an infrequent nor an inapt word to denote a partner-
ship. Clark v. Jones & Bro., 87 Alabama, 474; 1 Words and Phrases
(Second Series), 745. And the title of plaintiffs’ firm, Jennette Bros.,
Company, being a partnership conducted under that name and style,
giving as it did the true surname of its members, affording a reasonable
and sufficient guide to correct knowledge of the individuals composing
the firm, should not be considered an “assumed” name, within the mean-
ing and purpose of the law.

We are of opinion that the cause has been properly decided, and the
judgment for plaintiff is affirmed.

No error.

IN RE WiLL oF GEORGE V. CREDLE, GEORGE T. CREDLE, CAVEATOR.
(Filed 18 September, 1918.)

1. Wills — Execution — Admissions—Mental Incapacity—Undue Influence—
Burden of Proof.
Upon proceedings to ceveat a will, the burden of proof as to mental
incapacity and undue influence is upon the caveator when he admits that
the paper-writing was duly and formally executed by the testator therein.
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2. Wills—Insanity — Presumptions —Mental Disturbances—Evidence-—Bur-
den of Proof.

The presumption of the continued mental incapacity of the testator to
make his will, when mental derangement has .been shown a short time
prior to its execution, applies to cases of general or habitual insanity, and
not to those of intermittent and occasional mental disturbances, which,
under the circumstances of this case, are held to be too indefinite and
lacking in directness to place the burden of proof on the propounders and
take the case to the jury.

Issuk of devisavit vel non, tried before Bond, J., at July Term, 1918,
of Hypz.

These are the issues:

1. Were the paper-writings propounded as the last will and testament
of George V. Credle and codicil thereto, written, signed, witnessed, and
executed in accordance with the formalities required by law for execu-
tion of a valid last will and testament and codicil to.same? Answer:
Yes.

2. At the time of execution of said paper-writings, did said George V.
Credle have sufficient mental capacity to make and execute a valid will
and codieil to same? Answer: Yes.

3. Was the execution of either of said paper-writings procured by
undue influence? Answer: No.

4. Is said paper-writing and said codicil propounded and every part
of both the last will and testament and codicil to same of said George V.
Credle? Answer: Yes.

The answer to the first issue was agreed to, and the court charged the
jury that there was not sufficient evidence upon the second and third
issues to warrant a finding for the caveator. The latter excepted and
appealed.

Ward & Grimes for propounders.
Spencer & Spencer and H. C. Carter, Jr., for caveator.

Browx, J. The execution of the will being admitted, the court placed
the burden of proof upon the second and third issues upon caveator, and
charged the jury as recited. The only assignment of error is directed to
the sufficiency of the evidence.

‘We agree with the learned judge that the evidence of incapacity is too
indefinite and too lacking in directness to justify a verdict upon the
second issue, and there is absolutely no evidence of undue influence.

The rule that when insanity is proved to have existed at any particu-
lar time, it is to be presumed to continue, applies only to cases of general
or habitual insanity. Therefore, where a general mental derangement
or lunacy is shown to have existed not very long prior to the execution
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of a will, the burden of proof as to the sanity of the testator is thrown
upon the propounder to show that when the will was executed the testator
was of sound mind. Hudson v. Hudson, 144 N. C., 449 ; Ballew v. Clark,
94 N. C., 23.

But no presumption of continued insanity arises from intermittent
and occasional mental disturbance of a temporary character. S. v.
Sewell, 48 N. C., 245. The evidence in this case discloses nothing more
than an occasional mental disturbance. We think the caveator has failed
to offer sufficient evidence to justify the jury in finding that when he
executed the will, on 24 February, 1905, the testator was non compos
mentis.

No error.

C. G. HOLLAND, RECEIVER, v. EDGECOMBE BENEVOLENT ASSOCIATION.
(Filed 18 September, 1918.)

1. Judgments — Excusable Neglect — Attorney and Client — Neglect of At-
torney.

A client will be relieved against a judgment by default taken against
him through the negligence of his attorney.

2. Same—Neglect of Client.

A physician, the president of a corporation and having in charge an
action against it, spoke to an attorney about representing the corporation
and understood that he had undertaken to do so, contrary to the under-
standing of the attorney. At a term of the court when the attorney was
sick in a hospital, under the physician’s care, a judgment by default was
taken against the corporation: Held, it was the duty of the physician, as
president of the corporation, to question the attorney, and his neglect in
not looking after the case and employing other counsel was not excusable.

Motron to set aside judgment, heard before Daniels, J., at April
Term, 1918, of EpercoMsE.
Motion denied. Defendant appealed.

J. M. Norfleet for plaintiff.
Don Gilliam for defendant.

Brown, J. The facts found by the judge show that Dr. J. M. Baker
was president of defendant corporation; that judgment was regularly
taken against defendant by default at the close of March Term, 1918;
that the said president had charge of the defense of the action, and in
apt time undertook to employ Donnell Gilliam, Esq., as attorney; resid-
ing in Tarboro, to defend the action. According to the findings, there is
a dispute as to whether he actually employed said attorney. Dr. Baker
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thought he had employed Mr. Gilliam, but the latter did not so under-
stand it. Tt is needless to consider that phase of the case.

The court finds that Dr. Baker and Mr. Gilliam lived in Tarboro, and
that, a few days before the court convened, Mr. Gilliam was confined in
the hospital in said town, under the care of Dr. Baker and until several
days after the adjournment of court, and that there was no conversation
between them while he was in the hospital about the case until after the
judgment had been rendered and the court had adjourned, when Dr.
Baker learned from Gilliam that he had not considered himself” em-
ployed. .

We have consistently held that where the negligence is that of the
attorney, and not of the client against whom a judgment by default is
rendered, relief will be afforded the latter. Clark’s Code, sec. 274, and
cases cited ; Ellington v. Wicker, 87 N. C.,, 14.

There was a misunderstanding as to whether the president of defend-
ant, who had charge of this matter, had employed counsel. But how-
ever that may be, it is certain that the attorney was confined to his bed
in Dr. Baker’s hospital, before, during, and after the March Term of
Edgecombe Court. The client, therefore, knew the attorney could not
give the case his personal attention. '

It was the client’s duty to question the attorney in reference to the
matter if he thought he had employed him, and while the attorney was
ill under his care. Under such conditions it was such negligence upon
the part of the client not to look after the case and to employ other coun-
sel that the law does not excuse him. Cohoon v. Brinkley, this term.

Affirmed.

NORFOLK BUILDING SUPPLIES COMPANY v. ELIZABETH CITY
) HOSPITAL COMPANY.

(Filed 18 September, 1918.)

1. Mechanics’ Liens — Laborers — Materialmen—Notice——Liens—Statutes—
Trust Funds.

Under the provisions of Revisal, sec. 2021, requiring the contractor.to
furnish the owner an itemized statement of amounts due by him to labor-
ers, materialmen, etc., which the owner must retain from the amount he
owes him, providing also that the laborers and materialmen may them-
selves give such notice with the same resuits, thereby securing their “liens
and benefits,” etc., it is Held, that the liens thereby conferred will arise to
the claimants for labor done or material furnished, etc., upon sufficient
notices properly served, either by the contractor or claimants; and the
amounts due by the owner to the contractor at the time of such notice, or
which may thereafter be earned under the terms and provisions of the
contract, shall constitute a trust fund to be distributed among the lienors.
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2. Mechanics’ Liens—Laborers—Materialmen—Notice—Liens—Architects.

Notices of claims by laborers, materialmen, etc.,, for liens upon the
building, given to the owner’s architect, do not meet the requirements of
the statute, without evidence of his further agency, and is insufficient.
Rev., sec, 2021,

3. Same—Amounts Due.

The object of the notice required by the statute to be given the owner,
and upon which the statutory lien for labor, material, etc., depends, is to
apprize the owner of the amounts then due to those who have done labor
upon or furnished materials for the building; and a statement of the
materials used in the building, given by the contractor to the architect,
upon which the former 'is to be allowed a payment of a certain per cent
under the terms of contract, as the building progresses, does not meet the
statutory requirements, and is insufficient to create the lien.

4. Mechanics’ Liens — Laborers — Materialmen — Owner’s Knowledge—No-
tice——Statutes.

Mere knowledge of the owner that certain laborers are at work on his
building, or that certain persons or firms have supplied materials, is insuf
ficient as notice to him, under the statute, of any claim of lien thereon.
Rev., sec. 202.

Acrtion to enforce a materialman’s lien, under section 2021, et seq., of
Revisal, tried before Whedbee, J., and a jury, at Special Term, 1918, of
Pasquoranx.

On a former trial of the case a judgment of nonsuit was entered, the
judge below holding that wone of the notices relied upon by plaintiff to
effect a lien, as claimed by him, was sufficient for the purpose. On
appeal from that judgment, the same was reversed, this “Court being of
opinion that at least one of the notices—that of 18 January, 1915—was
sufficient in form to constitute a lien, requiring a pro rata distribution of
the amount due to the contractor at that date.” See 174 N. C,, 57.

This opinion having been certified down, the present trial was entered
upon, and, defendant having admitted the service of notice of 18 Jan-
uary, there was verdict to the effect that at date of said notice there was
due from the owner to the contractor the sum of $1,000, and that $268.71
of this sum, the pro rata due plaintiff on his claim, has been paid him,
and judgment was thereupon entered that defendant go without day and
recover his costs.

Plaintiff, having duly excepted, appealed.

Ehringhaus & Small for plaintiffs.
Meekins & McMullan and C. E. Thompson for defendants.

Hoxeg, J. Under section 2021, Revisal, and affiliated sections, a con-
tractor is required to furnish the owner of the building, etc., an itemized
statement of the amount due to any laborer, mechanic, materialman, ete.,
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and the owner must thereupon retain from the amount due to such con-
tractor a sufficient sum to pay same; and in the same section it is pro-
vided that any laborer, mechanie, artisan, or person furnishing material,
etc., may themselves serve such a notice on the owner or agent, and
thereby secure the “lien and benefits conferred by this section or by any
other law of this State in as full and ample a manner as though the con-
tractor had furnished the statement.”

Construing these sections, it has been held in several of our decisions
that the liens thereby conferred will arise to these claimants by suflicient
notices, properly served, either by the contractor or claimants, and that
the amounts due from the owner to the contractor at the time of notice
duly served, or which may thereafter be earned under the terms and pro-
visions of the contract, shall constitute a trust fund and to be distributed
pro rate among the claimants, whose demands shall be presented prop-
erly and in apt time. Foundry Co. v. Aluminum Co., 172 N. C., T04;
Brick and Tile Co. v. Pulley-King Lumber Co., 168 N. C., 371; Manu-
facturing Co. v. Andrews, 165 N. C., 285; Clark v. Edwards, 119 N. C.,,
115; Pinkston v. Young, 104 N. C., 102; McCracken v. Gain, 128 111,
23. In Foundry Co.v. Aluminum Co., supra, it was held: “The amount
due the contractor and subject to the claimg of materialmen who have
filed their statutory notice is not a debt due by owner to the materialmen
in the ordinary sense, but a fund held in trust for them strictly arising
from the operation of the statute, in conformity with its terms; and the
statute imposes no duty upon the owner when the materialmen have not
filed the required notice or acquired their lien accordingly.”

In Brick Co. v. Pulley the Court said: “One who has furnished
material used in the construction of the building under contract with
the subcontractor, by giving the proper notice to the owner, is substi-
tuted to the rights of the contractor, and his lien is enforcible against
any and all sums which may be due from the owner to him at the time
of notice given, or which are subsequently earned under the terms and
conditions of the contract. Revisal, secs. 2019, 2020, 2021.”

And in regard to the lien arising from the contractor’s giving the
proper notice, it was said, in Pinkston v. Young: “If the contractor
shall furnish the itemized statement, the laborers’ lien will arise and be
effectual as prescribed.” And to the same effect is Butler, efc., v. Gain,
128 111., 23, supra.

Considering the record in view of the principles approved in these and
other like decisions, the jury having found that plaintiff gave proper
notice of their claim 18 January, 1915; that there was then due the
insolvent contractor the sum of $1,000, and that plaintiff has received
his pro rata of this sum, the judgment for defendant must be upheld,
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unless some error has been shown in the proceedings by which this ver-
dict was reached.

It is chiefly urged for the plaintiff that there was an earlier notice
served when there was a much larger amount due, to wit, the monthly
notices given by the contractor, October, etc., 1914, to the architect in
charge of the building and while it was being constructed, and which
contained a statement of the portion of material which had been pur-
chased from the plaintiff.

There are cases to the effect that, under statutes similar to ours which
authorize notices to the owner or his agent, a notice to an architect, as
such, is not regarded as sufficient. Drummond v. Rice, 27 Pa. Sup. Ct.,
226; Tangenheim v. Anschutz-Bradberry Co., 2 Pa. Sup. Ct., 285. But
if it be conceded that the testimony in this case shows such extended
powers in the architect as to constitute him a proper agent for the pur-
pose, within the meaning of the statute, this position of plaintiff must be
disallowed, for the reason that the notices relied on do not comply with
or serve the purpose of the statutory requirement. They were notices
which the architect was required to give to enable him to draw the 90 per
cent of the amount to be paid him by the terms of the contract, and were
not designed nor framed to notify the owner of any materialman’s lien.
True, under our construction, the lien will arise to the claimant, whether
the statutory notice is given by the contractor or the party, but its pur-
pose is to apprize the owner that the itemized amount was due the claim-
ant for material or labor used in the building.

Under the terms of the statute, the contractor must notify the owner
by a statement, properly itemized, showing the amount owing to the
materialman. And the notice of the materialman, etc., must be an item-
ized statement of the amount due him; and a mere notice by the con-
tractor to procure his amount per cent by making a satisfactory show-
ing of the amount of material delivered, without also showing that same
is due to the claimants, is no compliance with the statute, and creates no
lien for the materials.

Mere knowledge on the part of the owner that certain laborers are at
work on the building, or that certain persons or firms have supplied
material, does not suffice. Olark v. Edwards, supra.

The suggestion that, in a settlement had between the owner and the
contractor after notice given, an additional eredit was allowed, is with-
out merit. As we interpret the evidence on this question, it merely
means that in such settlement the contractor ascertained that the credit
in question, amount $477, had been paid out for material before any
valid notice filed, and that such credit should have been and was properly
allowed.

We find no error in the record, and the judgment for defendant must
be affirmed.

No error.
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E. M. SCHEFLOW v. J. W. PIERCE ET ALS.
(Filed 18 September, 1918.)

Mechanics’ Liens—Principal and Surety—Contracts—Beneficiaries—Labor-
ers — Subcontractors — Statutes — Municipal Corporations—Cities and
Towns.

Where a town has contracted for sewerage to be done upon its streets,
the contractor to pay the laborers and materialmen, with provision for a
surety bond for the faithful performance of the contract, including the
payment for the labor and materials, etc., and the bond has been given for
its faithful performance by the contractor, a subcontractor for the excava-
tion of the trenches with his own machine, for which he furnishes his own
oil, ete., at an agreed price per foot, is a laborer and has a lien for work
and labor done, within the meaning of the contract and of the statute, and
may recover a balance of the contract price upon the bond as a beneficiary
thereunder, though not a party thereto or entitled to a lien against the
town. Chapter 150, Laws 1913, amended by chapter 9, Extra Session 1913,
and chapter 191, Laws 1915. Revisal, secs. 2016, 2019.

Arrear by plaintiff from Daniels, J., at April Term, 1918, of Encz-
COMBE.

This is an action against the defendant Pierce, the town of Tarboro,and
the National Surety Company as the surety for the faithful performance
of the contract by the defendant Pierce to do certain sewerage work and
pipe-laying in the streets of said town. Soon after the execution of said
contract and the bond of the surety, the plaintiff and said Pierce entered
into a contract by which the plaintiff was to excavate the sewer trenches,
using a trench machine for that purpose, with a competent operator on
it, furnishing the fuel, oil, and repairs, and operating the machine to do
the work. The plaintiff was to receive for said work a stated sum per
foot, according to the depth of the trenches cut.

The plaintiff began work under his contract and cut a great number
of trenches of varying depths. That the balance due him for the work
done on the contract is $1,350.85 is not disputed. The defendant Pierce
failed to pay this balance, alleging that he is financially unable, and the
town of Tarboro and the National Surety Company base their refusal
upon the ground that they are not liable therefor and that the bond
executed by the surety company does not cover the plaintiff’s claim. The
defendant Pierce failed to answer, and judgment by default final was
entered against him. The town and the surety company demurred. The
court, it seems, overruled the demurrer as to the plaintiff’s right to main-
tain the action direct on the bond, but sustained the demurrer that the
plaintiff’s claim was not covered by the bond, and the plaintiff appealed.

Alsbrook & Phillips for plaintiff.
Bryant & Brogden and Don Gilliam for defendants.
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Crarxk, C. J. It would seem that the court overruled the demurrer as to
the ground that plaintiff could not maintain this action, and the defend-
ants are not appealing. In a case almost exactly like this it was held that
“The beneficiaries of the contract, though not a party or privy thereto, -
may maintain an action thereon.” Gastonia v. Engineering Co., 131
N. C, 363, citing numerous authorities. In that case, “though no me-
chanic’s lien could be filed against the town” (p. 365), on page 366 the
Court said: “Those claimants (materialmen and laborers), being the
beneficiaries of the contract, could have brought their separate actions
on said contract against the engineering company and its surety,” ete.,
citing Gorrell v. Water Co., 124 N. C., 328; Shoaf v. Ins. Co., 127
N. O, 308. .

In Supply Co. v. Lumber Co., 160 N. C., 428, the rule is thus stated:
“The beneficiaries of an indemnity contract ordinarily can recover,
though not named therein, when it appears by express stipulation or by
reasonable intendment that their rights and interests were contemplated
and being provided for.” In this case (Supply Co. v. Lumber Co.) it
is stated on page 431 (about middle): “In the case before us it appears
that the contractor had agreed to pay for all labor and material sup-
plied for the erection of the building, and to save the trustees of the
church harmless from any and all claims and liens which might arise
out of contracts made by him for material furnished, laborers, ete., with
the stipulation that said contractor shall faithfully perform and carry
out said contract according to the true intent and meaning thereof.
These provisions, in our opinion, clearly contemplate that the con-
tractor shall pay the materialmen and laborers and constitute such
claimants the beneficiaries of the contract and bond within the princi-
ples of the authorities cited. Clark v. Bonsal, 157 N. C., 270, and Pea-
cock v, Williams, 98 N. C., 824, are distinguished, for in those cases the
contract and bond did not provide or intend to benefit third parties.”

Our decision in Gorrell v. Water Co., 124 N. C., 328, that the bene-
ficiary in a eontract can maintain an action thereon has been reaffirmed
In numerous cages cited in the Anno. Ed. besides Gastonia v. Engineer-
ing Co., 181 N. C,, 863, and Supply Co. v. Lumber Co., 160 N. C., 428.
Besides, it has now been made statutory by chapter 150, Laws 1913,
anmended by chapter 9, Extra’ Session 1913, and chapter 191, Laws 1915,
which provides that the town shall require the contractor for work on
its buildings, roads and streets to give a bond conditioned for the pay-
ment of all labor done on, and material and supplies furnished for, the
said work, and further provides: “Any laborer doing work on said
building and materialmen furnishing material therefor and used therein
shall have the right to sue on said bond, the principal and sureties
thereof in the courts of this State having jurisdiction of the amount of
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said bond, and any number of laborers or materialmen whose claims are
unpaid for work done and material furnished in said building shall have
the right to join in one suit upon said bond for the recovery of the
amount due them respectively.”

The contract of the defendant Pierce stipulates (section 17) that he
will give a surety bond “conditioned to secure the faithful performance
of this contract, the payment for all materials purchased and used under
this contract, the payment of wages of laborers employed by said con-
tractor on the works, and the liens which may arise therefrom.” Said
contractor subsequently made the contract with the plaintiff as a sub-
contractor, and the bond of the surety stipulates that Pierce, the con-
tractor, “shall in all things stand to and abide by, and well and truly
observe, do, keep, and perform all and singular the terms, covenants,
conditions and agreements in said contract, on his part.” Revisal, 2019,
gives to all subcontractors and laborers a lien for “labor done or material
furnished, which lien shall be preferred to the mechanic’s lien now
provided by law.”

As is said in Gastonia v. Engineering Co., 181 N. C., 865, 366, as
quoted supra, “Though no mechanic’s lien can be filed against the town,”
the beneficiaries, 1. e., the materialmen and laborers, under Revisal, 2016,
can none the less bring their action as the beneficiaries of the contract
of suretyship, and for a stronger reason the subcontractors, under Re-
visal, 2019, can do the same for “such labor done or material furnished,”
ginee such lien “shall be preferred to the mechanic’s lien.”

Though no lien can be filed against the town of Tarboro, it would be
liable, under Rev., 2016, to laborers and materialmen, and, under Rev.,
2019, for labor done and material furnished to the extent of any balance
due the contractor and unpaid at the time of the notice. The ecity, in its
contract with Pierce, required him to give the bond for compliance with
his contract tn all respects, which, of course, included laborers and
material, and supplies, under Rev., 2016, and what shall be due the sub-
contractors for work and lakor done (Rev., 2019).

The first clause in the contract with Pierce is, that he should “furnish,
at his own expense, all the material, labor, and equipment necessary to
do the work.” He furnished the same, but not at his own expense, for
a great part of the labor done on the job is yet unpaid for, including this
plaintiff, and the condition of the bond is broken. It would be strange
if the plaintiff, who did practically all the work on the job, should not
have recourse to the bond for the amount due him, solely because he did
the work with a machine instead of with his own hands or by hiring
laborers to work with their hands.

The defendant surety company ecites cases such as Boiler Works v.
Surety Co., 43 L. R. A. (N. S.), 162, where it was held that a subcon-
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tractor could not file a claim for the repairs on a steam shovel which
had been used by him. Also, Public Works Co. v. Yonkers, 207 N. Y.,
81, which held that the contractor could not recover against the bonding
company for the rent of a steam shovel because that was not labor or
material. To the like effect is Surety Co. v. Des Moines, 152 Towa, 531,
where the Court held that the contractor could not recover for lanterns,
sledges, chisels, and axles, and the like, used in the work.

Lohman v. Peterson, 87 Wis., 287, held that the rent of oxen hired to
the contractor to haul ties was not a lien on the ties, and there are many
other cases to like effect. The reason for this is, that these were merely
instrumentalities used by the contractor or subcontractor to do the work.
They were not labor, and they were not materials; but here the contract
was to do so much trenching at a fixed price, and turn it over free of
liens for labor done or material furnished. The plaintiff is not suing
for rent paid (if any) by him for the use of his machine, nor for any
repairs put thereon, nor for the use of his machine, nor is he suing for
his wages in supervising the work, as in Whitaker v. Smith, 81 N. C.,
340, where this Court held that an overseer could not file a lien for
labor. Nor could he recover for oil or fuel used by him in operating
his machine. '

This plaintifl’s claim is simply for the work and labor done, as sub-
contractor, at the stipulated rate. It is admitted by the demurrer, of
course, that the balance due him by the contractor is the amount alleged,
for which the plaintiff has obtained judgment against said contractor in
this action.

The contract of Plerce with the city being to do that very work, and
the contract with the surety company being that he shall faithfully per-
form all the provisions of his contract, which includes this very trench-
ing which the plaintiff has done, and which said Pierce contracted to
“furnish at his own expense,” it follows that the plaintiff is entitled to
sue as beneficiary under the contract, and to recover of the surety com-
pany the balance due by Pierce for the execution of such work by the
plaintiff. The identical point presented in this case was decided in
Lester v. Houston, 101 N. C., 605, in an opinion by Smath, C. J., the
third headnote of which is as follows:

“3. The constitutional provision for giving to mechanics and laborers
‘liens for their work, and the statutes enacted in pursuance thereof, and
also giving liens for materials furnished, extend to and embrace con-
tractors who do not themselves perform the labor or furnish the mate-
rials used, but procure it to be done through the agency of others.”

This was cited with approval by Allen, J., in Mfg. Co. v. Andrews, 165
N. C., 292, 293.

The judgment sustaining the demurrer should be

Reversed.
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LULA LEE, Apmx., v. ATLANTIC COAST LINE RAILROAD COMPANY.
(Filed 18 September, 1918,)

1. Carriers of Passengers — Ejecting Passenger — Helpless Passenger —
Drunkenness—Dangerous Place.

‘Where there is evidence tending to show that a passenger on a railroad
train was too drunk to get on without assistance; was moved by the con-
ductor into the smoking compartment of the car; was too drunk to find
the ticket he had purchased, and was put off by the conductor, after dark,
at a place to which he had paid a cash fare, with abusive words from him,
where he was in danger, owing to his condition, from passing trains, and
one of them ran over and killed him, it is sufficient to be submitted to the
jury upon the actionable negligence of the conductor in thus ejecting a
helpless passenger at a dangerous place; and testimony of ejaculations of
passengers, in the conductor’s presence and hearing, as to the passenger’s
helplessness upon the track, and his danger from passing trains, is compe-
tent upon the question of the knowledge of the conductor at the time.

2. Appeal and Error—Carriers of Passengers—Ejecting Passenger—Negli-
gence—Evidence—Trials.

Where judgment has been rendered against a railroad company upon a
trial directed solely to the question of the actionable negligence of the con-
ductor in ejecting the plaintiff’s intestate, a passenger upon his train, at a
dangerous place while in a drunken and helpless condition, the result will
not be affected, on appeal, by the lack of evidence of negligence of the
employees on a following train of the defendant, which struck and killed
him.

AppuaL by defendant from Dantels, J., at April Term, 1918, of Ence-
COMBE.

This is an action to recover damages for the wrongful death of one
Lee, caused, as the plaintiff alleges, by the negligence of the defendant in
the expulsion of Lee from the train of the defendant while intoxicated
and in a helpless condition, and at a place where he was in danger of
being run over by passing trains.

The evidence tends to prove that the deceased was at Petersburg, Va.,
on 9 January, 1916, the last day intoxicating liquors were sold in Vir-
ginia; that deceased bought a ticket at Petersburg for Battleboro, in
North Carolina, and boarded the train of the defendant as a passenger.

Frank Grear, a witness for the plaintiff, testified as follows: “I live at
Rocky Mount; went to Hopewell, Va. On my return trip I was at
Petersburg and saw Frank Lee in station at Petersburg. I knew him;
recognized and spoke to him. He was under influence of liquor. I left
him sitting there until time for train to go to Rocky Mount. I asked
him if he was going there. He said yes. Told him that he better get his
ticket; helped him to the window. He got his ticket and put it in his
pocket. When train came I took him out of the sitting-room and helped
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him up on the train, When the train came, helped push him up. Left him
in the passway of the train; went to the smoker. When left Washington
Street Station, conductor came for tickets; saw Lee fumbling about. I
stood up and looked at him. He got up, being so full of whiskey, was
fumbling all round his pocket for his ticket. Conductor told him to have
his ticket when he came back; was not long before conductor came back
with him in the smoker; saw Lee give him $1. Conductor told him that
would take him to Emporia, and when he got there, would have to have
his ticket. He could not walk by himself. Conductor had him by each
shoulder when he came in the smoker with him. He staggered some;
would fall against the side and catch the seat. Suppose conductor saw
his condition. He brought him in the smoker. After Lee paid the $1,
conductor put him down in the smoker; told him not to go into the other
car. There had been some complaint about his falling over other passen-
gers. Frank got quiet and seemed to fall asleep. When the train got to
Emporia, stopped where it usually does. Lee did not get up; seemed he
was asleep, leaning over, with his head on his arms; was about 7 o’clock,
January; was dark when the train started off ; was not long before the
conductor walked in and said to Lee, ‘Give me your ticket.” Train had
gone, I suppose, about a mile from station, when conductor caught hold
of Lee and asked for his ticket. He rolled his eyes up at him and said,
‘What to hell do you want? The conductor said, ‘You doggone son of
a bitch, you have worried me enough; I am going to put you off the
train.” ¥le caught hold of him one one side, and Mr. Pittman on the
other, and walked with him to the platform and put him on the ground.
I crossed over and went to the window, on the side they put him off, and
looked at him. The conductor had pulled the train off. Mr. Pittman
had left him. e was right near the train. Conductor pulled the train.
He and Mr. Pittman could both have seen him staggering. Mr. Pittman
is railroad detective. I said something. The conductor was present. 1
don’t know whether he heard me or not. I wouldn’t swear that Mr. Pitt-
man heard what I said. He was in the smoker at the time. He is a
railroad detective. I said, ‘Well, if this train don’t kill him, the next one
will, because he is right between the train’ Everybody in the smoker
could have heard it. Mr. Pittman was about 2 yards from me. I was
speaking in an ordinary tone of voice. Lee could not have gotten off
train by himself.”

Another witness testified: “Lee walked bad. Conductor pulled cord.
Seem train hardly stopped when they put him off.” Here witness said-
“I heard some one say—don’t know who said it—the conductor and
detective heard what was said—some one said, ‘Look yonder; he is scram:
bling on the ground, trying to catch the train’ I dido’t see him; was or
opposite side of train. Conductor knew he was drunk. He was noi
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bothering anybody when they put him off. He was worse when they put
him off than when he got on the train at Petersburg.”

It was also in evidence that another train of the defendant passed the
place where he was ejected within 80 minutes, moving at a high rate of
speed, and that there were signs on the ground and roadbed indicating
that the deceased was struck about a car-length from the place where he
was put off the train.

There was evidence on behalf of the defendant contradicting practi-
cally all of the evidence offered by the plaintiff.

At the conclusion of the evidence there was a motion for judgment of
nonsuit, which was overruled, and the defendant excepted.

There are other exceptions, which will be adverled to in the opinion.

The jury returned a verdict in favor of the plaintiff, and judgment
was entered thereon, from which the defendant appealed.

Fountain & Fountain and G. M. T. Fountain & Son for plantsff.
F. 8. Spruill and John L. Bridgers for defendant.

Avren, J. It is contended in the brief of the defendant that the
motion for judgment of nonsuit ought to have been sustalned, because
there is no evidence that the intestate of the plaintiff was down on the
track in an apparently helpless condition, or, if in this position, that he
could have been discovered by the employees of the defendant on the
second train in time to avoid the killing, by the exercise of ordinary care
but it appears from the record that the action was not tried on this
theory, and, on the contrary, that liability was imposed on the defendant
and a recovery permitted under the prineciple announced in Eoseman v.
R. R., 112 N. C., 716, where it is held that if the power given by law to
eject a passenger, in proper cases, “is exercised in such a manner as to
willfully and wantonly expose the ejected person to danger of life or
limb, the company is still liable for injury or death resulting from the
expulsion,” and that “Cases falling within this last exception to the
general rule, and not intended to be inecluded under the statute, arise
where the persons ejected are manifestly too infirm to travel or too much
intoxicated to be trusted to find the way to the nearest house or station.
3 Wood R. R. Law, sec. 362; 2 Sherman & Red. Neg., sec. 493; R. E. v.
Right, 3¢ Am. Rep., 277.7

That this is the ground upon which damages have been awarded is
clearly shown by the charge, and it is not contended there is no evidence
to support it. His Honor instructed the jury that “No man had a right
1o ride upon a common carrier without either purchasing a ticket or ten-
dering his fare; and even though the passenger has a ticket and fails to
produce it, either from his own carelessness or drunkenness, that doesn’t

7—176
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relieve the conductor of his right and duty to put him off if he doesn’t
tender the ticket or the fare. So that, ordinarily, if the passenger, as in
this ease, does not, upon the demand of the conductor, produce a ticket
or pay his fare, and is put off the train, he would have no cause of com-
plaint, because in that event the conductor would only be performing his
duty to the railroad company. But this has the qualifications that, as a
general rule of law—and that is insisted upon as the ground of liability
in this case—if the passenger be in such a condition, either from drink
or from disease, that the conductor, in making his observations incident
to the performance of his duties in going through the train and taking
up tickets and caring for his passengers, had reason to believe that the
passenger was in such condition, mental or physical, as that being put
off the train he would be incapable of providing for his own safety, and
while in that condition he was put off, and as the proximate result
thereof he was run over and killed by a train of the defendant, then
there would be actionable negligence. 1 may say, further, gentlemen,
that in the view I take of this case there was no negligence on the part
of the defendant’s conductor, either upon the testimony of the plaintiff
or the defendant, as to the place at which the plaintiff’s intestate, Frank
Lee, was put off the train. . . . So that, your real inquiry, as I under-
stand the contentions of the plaintiff and defendant, is whether it was a
breach of duty on the part of the defendant in putting him off while he
was in such a condition that he was incapable of caring for his own
safety. If he was in this sort of condition, and that could have been
reasonably perceived by the conductor in performing his duties to the
company and to the passengers, then he ought to have been carried to the
next station and turned over to the authorities there to be taken care of,
and ought not to have been put off the train in a condition where he was
unable from drunkenness to protect himself from the dangers of the
moving train. . . . And I charge you upon this first issue that if the
evidence satisfies you by its greater weight, the burden being upon the
plaintiff, that at the time the passenger, Frank Lee, was put off the train
he was incapable from drunkenness of caring for himself and providing
for his own safety, and the conductor, in the discharge of his duty as
such conductor, could reasonably have perceived from all the surround-
ing cirecumstances that he was in that condition, and put him off, know-
ing or having reason to believe that he was in that condition, and as a
proximate result thereof he was run over and killed, then you would
answer this first issue ‘Yes” TUnless you are so satisfied, you would
answer it ‘No.””

. We are therefore of opinion the motion for judgment of nonsuit was
properly overruled.
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The statement of a witness, “If this train don’t kill him, the next
will,” and of another, “He is scrambling on the ground, trying to catch
the train,” both made in the presence of the conductor, according to the
evidence of the plaintiff, were competent on the question of knowledge
of the helpless condition of the intestate.

The other exceptions require no discussion further than to say that the
charge is full, clear, and accurate, and fair to both parties, and we find
nothing justifying the eriticism that it unduly emphasizes the contention
of either party.

No error.

A. C. HASSELL v. DANIELS, PUGH & CO.
(Filed 18 September, 1918,)

1. Master and Servant—Employer and Employee—Negligence—Safe Place
to Work—Evidence—Nonsuit—Trials.

‘Where there is evidence tending to show that an employee was directed
by his superior to oil the cups on top of the defendant’s compressor every
half-hour, requiring him to stand on a ledge 3 or 314 inches wide, wet with
oil, 2 or 214 feet from the floor, which, according to the blue-print and cus-
tom, should have been level with the ground; that the oiling in this man-
ner required him to stand on this ledge, with an oil can in one hand and
a funnel in the other, closely between a rapidly revolving 14-foot drive-
wheel and rapidly moving piston-rod and shaft; that a guard-rail was
customarily used and could have been provided, at small expense, which
would have prevented the accident; and that the injury complained of
was caused by the existing conditions: Held, the place provided by the
employer is not a safe place to work, as a matter of law; the evidence is
sufficient to take the case to the jury, upon the issue of defendant’s action-
able nebligence and proximate cause, and a judgment of nonsuit will be
set aside on appeal.

2. Same — Pleadings — Contributory Negligence — Proximate Cause—Evi-
dence.

Held, under the evidence of this case, the question of proximate cause
‘was for the jury, and there was no evidence of contributory negligence
under the allegations in the answer.

3. Pleadings—Assumption of Risks.

The doctrine of assumption of risks must be pleaded to make this defense

available.

Arrrar by plaintiff from Connor, J., at May Term, 1918, of Dazsz.

This is an action to recover damages for personal injury, the plaintiff
alleging that he was in the employment of the defendants and that they
failed to furnish him a reasonably safe place to work and to provide
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safety appliances in general use, and that he was injured by reason
thereof.

At the conclusion of the evidence his Honor entered judgment of non-
suit, and the plaintiff excepted and appealed.

Ehringhaus & Small for plaintff.
O. B. Pugh, B. G. Crisp, W. A. Worth, C. E. Thompson, Aydlett,
Simpson & Sawyer, and Meckins & McMullan for defendant.

Arren, J. The plaintiff offered evidence tending to prove that he
was 1n the employment of the defendants at the time of his injury, and
that one Hogan, another employee, was his superior, whose orders and
directions he was compelled to obey; that on the night he was injured,
about 12 o’clock, Hogan was asleep, but had left orders for plaintiff to
oil the cups of the compressor every half-hour; that the compressor in
this factory is a large machine, designed to sit flat on the floor, but when
installed in this plant, instead of following blue-print specifications, it
was put up on a concrete bed or table some 214 feet above the floor; that
this was done on account of the marshy character of the ground, to pre-
vent having to dig a deep trench for the big 14-foot drive-wheel; that
instead of making the bed or table large enough for one to stand on in
safety, only a 8- or 8%4-inch ledge was left; that facing the north end
of this bed or table the 14-foot drive-wheel was on the left, about 2 feet
away ; that the axle to this worked in a journal on top of the compressor
machine, and on top of this journal were oil cups; that to the right and
on the right side of the compressor was the piston-rod, arm, and shaft;
that the compressor was a solid-iron machine, bolted down, with a rim to
catch oil around the edges; that the only way provided to oil the cups
in this factory was to step up astride the northeast corner of the bed or
table, with the feet resting on the narrow ledge, which had become slip-
pery with oil, and, leaning forward, resting the body against the com-
pressor machine, with oil can in right hand and funnel in left, pour oil
into cups, there being just room enough for the right elbow to clear the
piston-arm and the left elbow the inside drive-wheel; that both of these
were revolving at the rate of 70 a minute; that if the machine had been
installed on the floor as designed, there would have been enough room for
one to catch himself, even if the arm had been knocked by the piston, but,
standing on the narrow, slippery ledge when this happened, one could only
fall in the drive-wheel, as there was no rail to guard against this, though
a rail had been provided; that it would have cost but a trifling amount
to provide a rail, and such were in general and approved use; that such
a rail or guard would have prevented the injury to plaintiff; that plain-
tiff, while oiling these cups, near midnight, under orders, had his right
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arm knocked by the piston, and this, on account of the narrow, slippery
ledge, caused his left foot to slip off and himself to fall into the driving-
wheel; that in consequence he was earried around by the wheel, thrown
to the ceiling, across the machinery, then to the floor, and severely
injured, losing his leg and suffering several fractured bones, loss of time,
earning capacity, and great pain of body and mind.

This evidence must be accepted as true on a motion for judgment of
nonsuit, and the plaintiff is entitled to every inference therefrom in his
favor that may be reasonably inferred, and when so considered it proves
a breach of duty on the part of the defendants, which caused the injury
to the plaintiff, in that it shows that the defendants failed to provide a
reasonably safe place to work, and to use appliances approved and in
general use, which is the measure of duty imposed on the defendants by
law. Deligny v. Furniture Co., 170 N. C., 201, and cases cited. .

The plaintiff was injured while performing a duty for the defendants
under orders from his superior, and he was required to stand above the
floor, on a ledge about 3 inches wide, made slippery by the dripping oil,
and to lean forward, with an oil ¢an in one hand and a funnel in the
other, both necessary implements in the performance of his duty, and
pour oil in cups between a piston-arm and drive-wheel, each making 70
revolutions a minute, and when he necessarily came within 3 or 4 inches
of the moving machinery, and this cannot be held to be a safe place to
work, as matter of law.

The case is stronger for the plaintiff than West v. Tanning Co., 154
N. C,, 44, in which a recovery for damages was sustained.

There is also evidence that it is usual and customary in plants like
those operated by the defendants to have a rail by the drive-wheel, and
that if one had been present the plaintiff would not have been injured.

The question of proximate cause involved in the first issue was for the
jury, under the authority of Taylor v. Lumber Co., 173 N. C., 112, and
cases cited; and if there is evidence of assumption of risk, which is
doubtful, this defense is not pleaded, nor is there any evidence to support
the allegations of contributory negligence in the answer, to wit: (1) That
plaintiff belonged in another part of the mill and had left his own work
to go to a place where he had no business, and (2) that there was another
and safe way in which to oil, to wit, stand in the oil trench,

The judgment of nonsuit must therefore be set aside, in order that the
matters in controversy may be submitted to a jury.

Reversed.
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T. H. WILLIAMS anp Wirg, DORA, v. BLANCHE HONEYCUTT, ApMX. AND
Winow oF R. A. HONEYCUTT, anp ADOLPH HONEYCUTT AND OTHER
Heirs AT Law oF R. A. HONEYCUTT.

(Filed 25 September, 1918.)

1. Trusts—Parol Trusts—Declarations—Evidence.
A parol trust may be engrafted upon the title of a purchaser of land at
a mortgage sale; and where the evidence is clear, cogent, and convincing,
testimony of the declarations of purchaser, made after the sale and trans-
mission of the legal title to himself, is not incompetent because resting in
parol.

2. Pleadings-— Evidence— Variance— Trusts— Parol Trusts— Principal and
Agent.

Where the complaint in a suit to engraft a parol trust upon the legal
title of a purchaser at a mortgage sale of land sufficiently alleges that the
‘land belonged to the wife, and that the negotiations resulting in the trust
were made by the husband with such purchaser, acting as his wife’s agent,
evidence of the transactions so made in the wife’s behalf is not variance
with the pleadings and objectionable on the ground of a fatal variance
between the allegation and the proof.

3. Same—Judgments.

Where the wife has commenced suit to engraft a parol trust in her
favor on the title of a purchaser at a mortgage sale of her lands, and it
appears that the agreement was made between the purchaser and her hus-
band as her agent, and the wife has since died and the action maintained
by her husband and heirs at law: Held, the fact of the husband’s agency
is immaterial, as the judgment in plaintiff’s favor will bind the parties.

4. Principal and Agent—Undisclosed Principal—Contracts—Actions.

It is unnecessary that the name of a principal be disclosed for him to

maintain an action on a contract made by his agent in his behalf.

Acriox tried before Whedbee, J., at March Term, 1918, of CaaTmam.
From judgment of nonsuit plaintiffs appealed.

R. 0. Bverett and R. H. Hayes for plaintiffs.
Dawson, Manning & Wallace, Bryant & Brogden, Siler & Barber,
R. H. Dizon, and H. M. London for defendants.

Brown, J. The plaintiffs seek to establish a parol trust in favor of
Dora Williams, wife of plaintiff ¥. H. Williams, and to convert defend-
ants, heirs at law of R. A. Honeycutt, into trustees for her benefit.
Dora Williams died pending the action, and her heirs at law have been
made parties plaintiff.

They allege that certain lands described in the complaint, belonging
to Dora Williams, were sold under the power of sale contained in a deed
in trust to R. O. Everett, trustee, and bid off by R. A. Honeycutt; that
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he purchased them for plaintiff F. H. Williams and under an agreement
made at time of sale or prior thereto that the said plaintiff should repay
to Honeycutt the amount of the indebtedness secured on said land; that
plaintiffs have tendered the amount advanced by Honeycutt in paying
off all the mortgage debts on the land, and defendants refused to accept
same and to convey the property; that the property is worth $8,000 or
$10,000, a sum very largely in excess of the liens upon the same.

For the purpose of establishing the trust, plaintiffs introduced several
witnesses who testified to declarations made by Honeycutt. These decla-
rations, along with the other evidence, are competent and tend to prove
that he purchased the land in pursuance of an agreement with plaintiff
F. H. Williams, and that Honeycutt was acting for him, and were prop-
erly admitted in evidence.

It is undoubtedly true that a beneficial interest or estate in real prop-
erty cannot be conveyed by parvol, but the declarations of Honeycutt are
evidently offered for no such purpose. Declarations of Honeycutt made
after the sale and transmission of the legal title are competent to prove
the previous agreement between Williams and Honeycutt, as much so
as they would be competent to prove any preceding act of the declarant.
That a trust such as is sought to be created in this case may be estab-
lished by parol evidence, that is clear, cogent and convineing, is too well
settled to admit of dispute. Avery ». Stewart, 136 N. C., 426; Sykes v.
Boone, 132 N. C., 199; Cobb v. Edwards, 117 N. C., 246.

Nor do we think there was a fatal variance between the pleadings and
proof. The eomplaint alleges with sufficient clearness that the land be-
“longed to the wife, and that in the nogotiations with Honeycutt to save
her property the husband was acting for her and as her agent. That
is set out and admitted in the complaint. As the husband and the heirs
of the wife are parties plaintiff, it is a matter that does not concern
defendants as to whether the husband was acting for himself or lLis
wife. They will all be bound by the decree that may be rendered.

It is fair to presume that the husband was not endeavoring to save
his wife’s land for his own exclusive benefit and to rob her of it. In
order to bind Honeycutt it is not necessary that he should have known
that Williams was acting in behalf of his wife. ‘The right on a prinei-
pal to maintain an action to enforce a coutract made by his agent in
his own name without disclosing the name of the prineipal is well set-
tled. Cowan v. Fairbrother, 118 N. C., 406; Qelrichs v. Ford, 21 Md.,
489 ; Barbour v. Bell, 112 N. C., 133. The principle is stated and the
subject discussed in Nicholson v. Dover, 145 N. C.; 19.

It is to be noted here, as in that case, that the personality of Murs.
Williams is not the ground of the refusal to perform the agreement, but
the defendants deny there was any such agreement.
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The judgment of nonsuit is set aside and the cause remanded for
trial upon proper issues.
Reversed.

T. C. MANN v. FAIRFIELD AND ELIZABETH CITY TRANSPORTATION
COMPANY AND NORFOLK SOUTHERN RAILWAY COMPANY.

(Filed 25 September, 1918.)

Carriers of Goods—Commerce—Federal Statutes—Notice of Claim—Bills of
Lading.

The Federal statutes controlling a recovery of damages to an inter-
state shipment by common carriers, on a through bill of lading, amenda-
tory to the Carmack Amendment, and also the Cummins Amendment to
the Interstate Commerce Act, vol. 38, Part I, U. S. Statutes at Large,
ch. 176, page 1196-7, while recognizing the rights of the carrier, in proper
instances, to stipulate for the presentation and filing of claims within a
stated period, restricting such rights to a period of ninety days in one in-
stance and four months in another, further provides that if the loss, dam-
age or injury is due to delay in transit by carelessness or negligence, then
no notice or filing of claim shall be reguired as a condition precedent to
recovery ; and where a connecting ecarrier has caused damages to a ship-
ment in & manner coming within the terms of the last named proviso and
action therefor has been commenced within two years, as the statute
requires, against the initial carrier, giving a thrcugh bill of lading, the
defendant is deprived of any defense which might arise from failure of
plaintiff to give the notice stipulated for in the bill of lading and other-
wise coming within the terms of the Federal statutes, and the plaintiff
may recover damages to the shipment caused by a connecting carrier-
alope.

AcrioN to recover damages for negligent delay and injury in trans-
porting a shipment of 201 hogs, tried before Bond, J., and a jury, at
Special Term, 1918, of Hypz.

The evidence of plaintiff tended to show that on 18 December, 1917,
he shipped with defendant Fairfield and Elizabeth City Transportation
Company, at Fairfield, N. C., 201 hogs under a through bill of lading,
via Elizabeth City to Onley, Va., the Norfolk and Southern Railway
being the next connecting carrier. That Onley is 110 miles from Eliza-
beth City and the shipment was received at Onley on the next Monday,
seven days thereafter, one of the hogs missing and four dead and the
others in a greatly damaged condition. This incident to the wrongful
delay and negligence in the transportation.

The case on appeal states, as an admission of plaintiff on the trial,
that the hogs were delivered in due time and in good shape to the Nor-
folk and Southern, the next eonnecting carrier, at Elizabeth City, and
all the negligence complained of was after the shipment left the imme-
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diate charge of the defendant, the initial earrier; that plaintiff insti-
tuted suit in a proper court for recovery of said damages and filed
complaint therein less than four months after the injury complained of.

On denial of liahility, defendant put in evidence a stipulation in the
bill of lading as follows:

“Claims for loss, damage or delay must be made in writing to the
carrier at the point of delivery or at the point of origin within four
months of delivery of the property, or in case of failure to make deliv-
ery, within four months after a reasonable time for delivery has elapsed.
Unless claims are so made, the carrier shall not be liable.”

The jury rendered the following verdict:

1. Was plaintiff injured by damage done to his hogs, caused by the
negligence of defendants, counceting carriers, as alleged? Answer:
(‘Yes.7’

2. If so, what damage is plaintiff entitled to recover of defendant
company? Answer: “$700.”

3. Did plaintiff give notice of his claim in ‘writing to the carricr at
the point of delivery or at the point of origin within four months after
delivery of the property, or within four months after a reasonable time
for delivery had elapsed, as alleged in the answer? Answer: “No.”

4. Did plaintiff begin suit, have summons served, and complaint
filed within less than four months from time of injury to said hogs?
Answer: “Yes.”

It appears that a nonsuit had been entered as to the¢ Norfolk and
Southern, and, on motion, there was judgment for defendant, the Trans-
portation Company, the court being of opinion that the clause in the
bill of lading requiring notice in writing to be given in four months
after the delivery was not complied with by the commencement of the
action and filing complaint within said time. Plaintiff, having duly
excepted, appealed.

Ward & Grimes for plandiff.
Spencer & Spencer and Meekins & McMullan for defendant.

Hoxsz, J. The Federal statute more directly relevant to the inguiry,
amendatory of the Carmack Amendment and containing also the Cum-
mins Amendment to the Interstate Commerce Act, appears in Vol. 38,
Part I, U. S. Statutes at Large, chap. 176, pp. 1196-7, as follows:

“That any common carrier, railroad or transportation company, sub-
ject to the provisions of this aet, receiving property for transportation
from a point in one State or Territory or the District of Columbia to
a point in another State, Territory, District of Columbia, or from any
point in the United States to a point in an adjacent foreign country,
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shall issue a receipt or bill of lading therefor, and shall be liable to the
lawful holder thereof for any loss, damage or injury to such property
caused by it or by any common carrier, railway or transportation com-
pany to which such property may be delivered or over whose line or lines.
such property may pass within the United States or within an adjacent
foreign country when transported on a through bill of lading, and no
contract, receipt, rule, regulation or other limitation of any character
whatsoever shall exempt such commeon carrier, railroad or transporta-
tion company from the liability hereby imposed; and any such common
carrier, railroad or transportation company so receiving property for
transportation from a point in one State, Territory, or the District of
Columbia, to a point in another State or Territory, or from a point in
a State or Territory to a point in the District of Columbia, or from
any point in the United States to a point in an adjacent foreign coun-
try, or for transportation wholly within a Territory shall be liable to
the lawful holder of said, receipt or bill of lading or to any party enti-
tled to recover thereon, whether such receipt or bill of lading has been
issued or not, for the full actual loss, damage or injury to such prop-
erty caused by it or by any such common carrier, railroad, or trans-
portation company to which such property may be delivered or over
whose line or lines such property may pass within the United States or
within an adjacent foreign country when transported on a through bill
of lading, notwithstanding any limitation of liability or limitation of
the amount of recovery or representation or agreement as to value in
- any such receipt or bill of lading, or in any contract, rule, regulation,
or in any tariff filed with the Interstate Commerce Commission; and
any such limitation, without respect to the manner or form in which it
is sought to.be made, is hereby declared to be unlawful and void: Pro-
vided, however, that if the goods are hidden from view by wrapping,
boxing, or other means, and the carrier is not notified as to the charae-
ter of the goods, the carrier may require the shipper to specifically state -
in writing the value of the goods, and the carrier shall not be liable
beyond the amount so specifically stated, in which case the Interstate
Commerce Commission may establish and maintain rates for trans-
portation, dependent upon the value of the property shipped as specifi-
cally stated in writing by the shipper. Such rates shall be published
as are other rate schedules: Provided further, that nothing in this sec-
tion shall deprive any holder of such receipt or bill of lading of any
remedy or right of action which he has under the existing law: Pro-
vided further, that it shall be unlawful for any such common carrier to
provide by rule, contract, regulation or otherwise a shorter period for
giving mnotice of claims than ninety days and for the filing-of claims
for a shorter period than four months, and for the institution of suits
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than two years: Provided, however, that if the loss, damage or injury
complained of was due to delay or damage while being loaded or un-
loaded, or damaged in transit by carelessness or negligence, then no
notice of claim nor filing of claim shall be required as a condition
precedent to recovery.”

This statute, approved 4 March, 1915, retains so much of the Carmack
amendment as requires, in interstate commerce, the issuance of a through
bill of lading by the initial carrier, and making such carrier liable for
any loss, damage, or injury to a shipment of that character, caused either
by such initial carrier or any connecting carrier, and, in addition, makes
such carrier liable, whether a bill of lading has been issued or not, for
the full actual loss or damage or injury to such property caused by it,
ete., “notwithstanding any limitation of liability or limitation of the
amount of recovery or representation or agreement as to value in any
receipt or bill of lading, ete., or in any contract, rule, regulation, or
tariff filed with the Interstate Commerce Commission, and any such
limitation, without respect to the manner and form in which it is sought
to be made, 1s declared unlawful and void.” The single restriction, as to
the effect of this very sweeping provision, is that if the goods are “hid-
den from view by wrapping, boxing, or other means, and the carrier is
not notified as to their character, it may require the shipper to state in
writing the value of the goods, and the carrier shall not be liable beyond
the amount so specifically stated.”

While the statute recognizes the right of the carrier, in proper in-
stances, to stipulate for the presentation and filing of claims within a
stated period, restricting such rights to a minimum period of ninety
days in the one case and four months in the other, the last clause of this
amendatory act provides that if the loss, damage, or injury complained
of was due to delay or damage while being loaded or unloaded, or dam-
aged in transit by carelessness or negligence, then no notice nor filing of
claim shall be required as a condition precedent to recovery.

The verdict having established that the loss and damage complained of
in the present instance was caused by the negligence of the connecting
carrier, the plaintiff’s claim comes clearly within the express terms of
the statute, and defendant is thereby deprived of any defense which
might arise from failure of plaintiff to give the notice.

There are decisions of this State in actions against telegraph compa-
nies, favoring the position that a suit instituted and more especially com-
plaint filed within the time will be sufficient compliance with the stipu-
lation as to notice, or that it dispenses with the giving of other notice
than the suit affords (Mason v. Telegraph Co., 169 N. C., 229; Bryan v.
Telegraph Co., 133 N. C., 603), and a like decision has been made else-
where in case of express companies (So. Bx. Co. v. Ruth & Sons, Ala.
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Ct. App., 538; 59 So.), but the position is not considered; the statute
applicable, and which affords the exclusive and prevailing. rule on the
subject, having, as stated, abolished the defense on facts presented by the
record. Bryan v. R. R., 174 N. C,, 177; Taft ». R. B., 174 N. C., 211,
and McRary v. R. R., 174 N. C., 563, were causes which arose before the
statute and the defense referred to was recognized and enforced for that
reason.

There is error in the ruling of the court, and we are of opinion that,
on the verdict, the plaintiff is entitled to judgment.

Reversed.

J. A. PRITCHARD gr ALs. v. D. E. WILLIAMS.
(Filed 25 September, 1918.)

1. Betterments—Statutes— Color of Title— Good Faith— Reasonableness—
Issues—Title—Evidence—Questions for Jury—Trials.

Under our statute (Revisal, sec. 652), one making permanent improve-
ments on lands he holds under color of title, reasonably believed by him,
in good faith, to be good, though with knowledge of an adverse claim, is
entitled to recover betterments in an action by the true owner to recover
the lands; answers to the issues as to the title alone being insufficient, the
bona fides of the belief and its reasonableness being for the determination
of the jury upon the entire evidence. The appropriate issues are sug-
gested by the court.

2. Bettermenté—Statutes;Use and Oeccupation—Limitation of Actions.

‘Where one in possession of lands is entitled to recover, against the true
owner, for betterments he has placed thereon, he will be charged with the
use and occupation of the land, without regard to the three-year statute of
limitation. Revisal, sec. 653.

Peririon for betterments, heard and determined before Bond, J., at
July Term, 1918, of CampEN.
From a judgment dismissing the petition defendant appealed.

D. H. Tlitt and Meekins & McMullan for plaintiffs.
Aydlett, Simpson & Sawyer, B. C. Dozier, and Ehringhaus & Small
for defendant.

Brown, J. This cause was before us at last term (175 N. C., 320),
where the facts are fully stated in the opinion by Mr. Justice Allen.
When tried upon the issues raised by the complaint and answer, these
facts were found:
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1. Did Joseph G. Hughes hold the property sued for in trust to convey
the same, as alleged in the complaint? Yes.

2. Did the defendant, or any of those under whom he claims, purchase
the 160-acre tract for value and without notice of said trust? No.

3. Did the defendant, or any of those under whom he claims, purchase
the 80-acre tract for value and without notice of said trust? Yes.

The plaintiffs contend and the court adjudged that the findings of the
jury bar the right of defendant to betterments.

The claim for betterments in this case is statutory, and the petition
conforms literally to the statute.

The petitioner avers “That while holding the said premises under the
color of title above referred to, which was verily belicved by this defend-
ant to be good, this defendant made extensive and permanent improve-
ments upon the premises deseribed in said deeds, to the value of $9,250,
expending a large sum of money and labor, which improvements greatly
enhanced and increased the value of said premises, to the extent of dol-
lars and cents above named.”

The issues that should be submitted to a jury under the betterment
statute (Revisal, 652) arve much broader and more comprehensive than
those raised by the pleadings and determined by the jury in this case.

In order to convert the defendant into a trustee, it was sufficient to fix
him with either actual or constructive notice of the trust. But where the
defendant has entered in good faith, and “while holding the premises
under a color of title believed by him to be good,” makes permanent
improvements, the statute requires that something more than a notice of
a trust or adverse claim shall be established before he will be deprived
of permanent improvements made in good faith. To do entire justice,
however, the statute requires that for the purpose solely of offsetting
such improvement, the petitioner for betterments shall be charged with
the use and occupation of the land, without regard to the three-year lim-
itation. Section 653.

It is the holder in bad faith that is deprived of his improvements, and
not one who holds in good faith under a title believed by him to be good.
But there must be shown not only an honest and bona fide belief in peti-
tioner’s title, but he must satisfy the jury, also, that he had good reason
for such belief; and it is for the jury to judge of the reasonablencss of’
such belief, based upon the entire evidence. RE. B. v. McCaskill, 98 N. C.,
597 Baxter v. Justice, 93 N. C., 406; Merritt v. Scott, 81 N. C., 385.

The right to betterments is based upon the obvious prineiple of justice
that the owner of land has no just claim to anything except the land
itself, and fair compensation for damage and loss of rent. If the claim-
ant, acting under an erroneous but honest and reasonable belief that he
is the owner, makes valuable and permanent improvements, the true:
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owner should not take them without compensation. The statute under-
takes to declare and establish the equities between them.

In discussing this question, it is said in R. C. L. Improvements, sec-
tion 2, that “The good faith which will entitle to compensation for im-
provements has been defined to mean simply an honest belief of the
occupant in his right or title, and the fact that diligence might have
shown him that he had no title does not necessarily negative good faith
in his occupancy.” '

There are many cases where it has been held that although aware of
an adverse claim, the possessor may have reasonable and strong grounds
to believe such claim to be destitute of any just or legal foundation,
and so be a possessor in good faith, and as such entitled to compensa-
tion for improvements. The principle here declared has been recog-
nized and applied by this Court in Alston v. Connell, 145 N. C., 6, and
Faison v. Kelly, 149 N. C., 282, as well as by the Courts of other States.
Tumbleston v. Rumple, 43 S. C., 275; Templeton v. Lowry, 22 8. C.,
389; Parrish v. Jackson, 69 Tex., 614; Gaither v. Hamrick, 69 Tex.,
92; Elam v. Parkhill, 60 Tex., 581; Hufchins v. Bacon, 46 Tex., 408;
Dorn v. Dunham, 24 Tex., 366; Hairston v. Sneed, 15 Tex., 307; Sar-
tain v. Hamalton, 12 Tex., 219 (62 Anno. Deec., 524); Griswold v.
Brugy, 6 Fed., 342; Cahill v. Benson, 19 Tex. Civ. App., 40; Whiltney
v. Richardson, 31 Vt., 300.

We are of opinion that the Court erred in holding that upon the
issues heretofore found the defendant is barred from asserting his claim
to betterments under the statute.

'The judgment is set aside and the cause remanded, with instructions
to submit proper issues to the jury.

Reversed.

ADDENDA.

We suggest the following as proper issues arising generally on a
petition for betterments:

1. Did the petitioner make permanent improvements upon the land
under a title believed by him to be good?

2. If so, did petitioner have reasonable grounds to believe that he
had a good title to the land when he made such improvements?

3. What is the value of such permanent improvements?

4. What sum as rents for the land shall petitioner be charged with
as a set-off against such improvements?
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A. L. DAIL v. ATLANTIC COAST LINE RAILROAD COMPANY.
(Filed 25 September, 1918.)

1. Railroads— Crossings— Street Cars— Motormen—Negligence-~Contribu-
tory Negligence—Proximate Cause—Speed Ordinance.

In an action to recover damages of a railroad company for a personal
injury to plaintiff, temporarily acting for a motorman, at his request, in
running a street car approaching a railroad crossing, there was evidence
tending to show that the street car was very slowly moving towards the
railroad track, and that the defendant’s train, hidden by an obstruction,
was exceeding the speed ordinance of the town and moving backwards
without signal ‘or proper lookout, ran upon the street car, just entering
upon the railroad track, and injured the plaintiff. Held, sufficient to take
the case to the jury upon the issue of defendant’s actionable negligence,
and as to whether the plaintiff was guilty of contributory negligence in
acting without taking a reasonable and proper observation as to the dan-
ger, or whether he should have stopped the street car, in the exercise of
reasonable care, before going upon the crossing. The judge left the ques-
tion of proximate cause to the jury under a proper charge.

2. Railroads— Street Railways— Crossings— Negligence-—— Contracts— Evi-
dence.

A contract between a street car company and a railroad company re-
quiring that the cars of the former should come to a full stop a distance
of fifty feet before reaching a railroad crossing is no defense to an action
against the railroad company brought by one operating the car, to recover
for an injury alleged to have been caused by the train negligently running
upon the car, when the plaintiff had no knowledge thereof and was not a-
party thereto; and the contract is properly excluded from the evidence.

3. Actions—Parties—Contracts—Negligence.

The liability of a street car company to a railroad company under a
contract for injuring the former’s motorman in a collision at a crossing
will not be considered in the motorman’s action against the railroad com-
pany alone.

Appear by defendant from Allew, J., at February Term, 1918, of
Craven. :

This is an action for personal injuries sustained by the negligence of
the defendant.

D. L. Ward and A. D. Ward for plaintiff.
Moore & Dunn for-defendant.

Crarg, C. J. The plaintiff was temporarily operating a street car
in New Bern, as it approached the crossing of the defendant’s track.
He was a policeman, but had formerly been a motorman on the street
.car and was familiar with its operation. On this occasion the motor-
man desired to change his shoe, and at his request the plaintiff ran the
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car for a short distance. As he approached the crossing, he testified
that he slowed down the car, which was barely moving, and listened,
but could not see the approaching train because of a building at the
corner, until within a few feet of the railroad track. The defendant
was backing nineteen box cars, with the engine at the other end, through
a populous section of the city without any one on the car next to the
crossing to keep a lookout or wave a flag or give any other notice. There
was evidence that it did not ring the bell, and that it was running
more than ten miles an hour in violation of the ordinance of the city of
New Bern, which prohibits the defendant from running its cars through
the street at a greater speed than five miles an hour.

The street car which plaintiff was operating was moving very slowly,
and had gotten about six inches on the plaintiff’s track when the de-
fendant’s train backing at a forbidden speed struck the ear, knocked it
off the track, and injured the plaintiff.

The defendant excepted because the court charged the jury that if it
should find that the defendant was running its train backwards at an
excessive rate of speed in violation of the city ordinance, without ring-
ing the bell, and without having a proper lookout on the car next to
the erossing, and ran down the street car, injuring the plaintiff, and it
should further find that this negligence was the proximate cause of the
injury, to answer the first issue “Yes,” otherwise to answer “No.” He
also instructed the jury, in substance, that it was the duty of the plain-
tiff operating the street car, on approaching the erossing, to have the
car under control and not to approach the crossing without making a
reasonable and proper observation, whether there was any danger ahead,
and before going upon said crossing to stop, look and listen for the said
train, if the jury should find upon the evidence that he should have
done so in the exercise of reasonable care, and if he failed to do so and
such failure was the proximate cause of the injury, the plaintiff could
not recover.

The defendant excepted to the above charges, but they are sustained
by the carefully considered opinion of Hoke, J., in Shepard v. R. K.,
166 N. C., 539, that whether the failure of the driver of a vehicle cross-
ing a railroad track to come to a full stop is contributory negligence,
barring a recovery, is for the jury upon the evidence. The trial judge
seems to have followed carefully that case, which has been approved.
Hunt v. B. R., 170 N. C., 444; Brown v. R. R., 171 N. C., 270.

The defendant offered a contract between the street railroad company
and the defendant which provided that the street cars should come to a
full stop a distance of fifty feet before reaching the crossing. The
plaintiff was not a party to this contract and testified that he had never
heard of it. The court properly excluded it. Such contract might be
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competent in an action between the street car company and the defend-
ant, but was no protection to the railroad company for injuries sus-
tained by the plaintiff by reason (as the jury find) of the defendant
running its train backward at an excessive speed, prohibited by the city
ordinances, and without lookout on the rear end of the car. Burion v.
Mfg. Co., 182 N, C., 17. This scems to have been the real question in
the case.

The court submitted the question of proximate cause to the jury.
Spittle v. B. R., 175 N. C., 500.

Whether the defendant can recover out of the street car company for
the damage sustained by the plaintiff under its contract with the street
railroad, which provides that it “will indemnify and save harmless the
A. C. L. R. R. Co. from any and all loss, cost or damage, which may
be incurred by said A. C. L. R. R. Co. by reason of any accident or
cagualty oceurring at said erossing, which is proximately due to the neg-
lect of the street railroad company or its employees, either in the oper-
ation of its cars over said crossing or in the safe and proper mainte-
nance of the same,” is a question which can arise only in an action by
the railroad company to recover of the street railroad company the sum
which 1t will pay out under this judgment.

No error.

AMOS BYRD AnDp WirFe v. LARRY 8. BYRD Er AL.
(Filed 25 September, 1918.)

1. Estates—Rule in Shelley’s Case—Deeds and Conveyances—Intent.
The Rule in Shelley’s Case, where applicable, is a rule of property with-
out regard to the intent of the grantor or devisor. ZTriplett v. Williams,
149 N. C., 241, cited and distinguished.

2. Estates—Rule in Shelley’s Case—Fee-simple Title.

A conveyance of land to B. and L. and their heirs, upon “the condition
that they are to have a life estate in the above-described tract of land,
and then” to their “bodily heirs,” comes within the Rule in Shelley’s Case
and conveys a fee-simple absolute title to B. and L.

3. Same—Cloud on Title—Equity—Suits.

The holders of the fee-simple title to lands may maintain a suit to
remove a cloud upon their title against those who claim that the deed
under which it is derived only conveyed a life estate with the remainder
in the claimants, and that the Rule in Shelley’s Case had no application
to the terms used in the conveyance.

ActioN to remove a-cloud from title, tried before Allen, J., at May
Term, 1918, of Prrr. :
8176
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There was judgment for plaintiffs, and defendants having duly ex-
cepted appealed.

F. C. Harding for plaintiff.
F. M. Wooten for defendant.

Hoxz, J. Plaintiffs, holding the lands in question as grantees in a
deed from B. S. and Louisa Byrd, of date 13 November, 1908, insti-
tuted the present action against their infant children, alleging that
under said deed they owned said land iu fee simple, and that defendants
wrongfully asserted that plaintiffs only had a life estate under said deed,
and by reason of said claim the ordinary and beneficial rights of plain-
tiffs as absolute owners were greatly impaired, ete. A guardian ad litem
having been duly appointed, a verified answer was filed for infant de-
fendants, admitting that plaintiff held the land under said deed and
alleging that the same only conveyed life -estate to plaintiffs with re-
mainder to the defendants, ete.

The deed from B. S. and Louisa Byrd, on matter relevant to the
inquiry:

“Witnesseth, That B. S. and Louisa Byrd, grantors, have bargained
and sold to Amos Byrd and wife, May Byrd, and do bargain, sell and
convey to them and their heirs the land, deseribing it

“The condition of this deed is such that the said Amos Byrd and
wife are to have a life estate in the above-deseribed tract of land, and
then to the bodily heirs of the said Amos Byrd and wife, May Byrd.
Tt is also understood that this is to be the full share of the said Amos
Byrd and wife, May, in the distribution of the estate of the said B. 8.
Byrd and wife, Louisa.

“To have and to hold the aforesaid traet of land and all privileges
and appurtenances thereto belonging to the said Amos Byrd and wife,
May Byrd, and their heirs, to them and their only behoof. And the
said B. S. Byrd and wife, Louisa Byrd, covenant that they are seized
of said premises in fee, and have the right to convey the same in fee
simple; that the same is free from all encumbrances, and that they will
warrant and defend the said title to the same against the claims of all
persons whatever.”

Under the Rule in Shelley’s Case, as interpreted and applied in
numerous decisions of the Court, the deed in question clearly conveys
to plaintiff an estate in fee simple (Crisp ¢. Biggs, at present term;
Cohoon v. Upton, 174 N. C., 88; Robertson v. Moore, 168 N. C., 389;
Edgerton v. Aycock, 123 N. C., 134), and our cases are equally decisive
that plaintiffs are of right entitled to the relief sought in this action
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and have the true nature of their estate declared. Satterwhite v. Galla-
gher, 173 N. C., 525 ; Smith v. Smith, 178 N. C., 124.

There is nothing in the case of T'riplett v. Williams, 149 N. C., 394,
or the numerous cases that have followed and approved that well con-
sidered decision that militates in any way against the construction we
place upon this deed.

In Triplett v. Williams the Court held that the former cases, recog-
nizing many of the old common-law distinctions concerning the prem-
ises and habendum of deeds and their purposes and effect upon each
other, should not be allowed to defeat the evident intent of the grantor
as disclosed from a perusal of the entire instrument, but there was
nothing in those decisions that was intended to interfere with the full
operation of the Rule in Shelley’s Case on titles coming properly within
its prineiples.

Speaking of the rule and its existence here in Roberson v. Moore,
supra, the Court said: “It is established by repeated decisions of the
Court that the Rule in Shelley’s Case is still recognized in this juris-
diction, and where the same obtains, it does so as a rule of property,
without regard to the intent of the grantor or devisor.”

Coming clearly within the operation of this rule, the instrument, in
any aspect of the matter, conveys to plaintiff an estate in absolute
ownership, and they are entitled to have the same relieved and protected
by proper decree.

There is no error, and the judgment of the Superior Court is

Affivmed.

SEABOARD AIR LINE RAILWAY AND THE FIDELITY AND DEPOSIT
COMPANY OF MARYLAND v. LESSIE HORTON, DECEASED.

(Fited 2 October, 1918.)

1. Supreme Court—Jurisdiction—Opinion Certified.

After the Supreme Court of this State has certified its opinion and
remanded the case to the Superior Court, it is without further jurisdic-
tion except when it is properly before it upon petition to rehear (Rule 52,
174 N. C., 841), and may make no further orders therein.

2. Appeal and Error—Writ of Error—When Granted—Supreme Court.

A writ of error to the Supreme Court of the United States should be
applied for to the presiding officer of the State court, under the Federal
statute, within three months after the rendition of the judgment or decree
complained of, and not to the court.
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3. Supersedeas—Ancillary Remedy—By Whom Granted—Supreme Court.
A supersedeas is ancillary to a writ of error, and the former may be
granted by the same judge who has granted the latter, or both may be
granted by a justice of the Supreme Court of the United States.

4. Certiorari—Supreme Court of United States—By Whom Granted—Super-
sedeas.

A certiorari, provided as a substitute for the writ of error, is issuable
within the discretion of the United States Supreme Court, and not by a
justice thereof, and when the application therefor has been granted a
supersedeas may issue as ancillary thereto. Sec. 2, ch. 448, U. 8. Laws
1916.

5. Supersedeas—State Supreme Court—United States Statutes—Petition to
State Supreme Court.

Where. an appeal has been remanded and certified to the Superior
Court, which presents a Federal guestion, and which the appellant desires
to have reviewed by the Supreme Court of the United States, his proce-
dure should conform to the requirements of the Federal statutes (Laws
1916, ch. 448), and his petition to the State Supreme Court for a super-
sedeas to stay the execution of the judgment it has certified down will be
denied.

Perrrion for supersedeas.

Cansler & Cansler and Armfield & Vann for petitioners.
Stack & Parker for respondent.

Craxrk, C. J. Judgment in this case was affirmed on appeal, 8 May,
1918, and was duly certified down. Subsequently, at August Term, 1918,
of Union, the plaintiff in that case moved for judgment against the surety
in accordance with the tenor of the supersedeas bond and for judgment
azalnst the railway comnpany upen the certificate of the Supreme Court.
This was opposed upen the grounds (1) that the surety was released
from Hability on the bond Lecause of the fact that the railroads were
placed under the control of the government, and the process could not
be levied upon their property while under control of the government;
(2) that the railway company had applied to the Supreme Court for a
writ of certiorars, and no judzment should be rendered pending that
applicttion; and (8) that if jud ment should be rendered against the
surety, execution should boe stayed pending the hearing of the petition
for ceitiora:i. The court overruled these objections and rendered judg-
ment for plaintiff in accordance with her motion. The defendants ap-
pealed, bat d'd not perfeet the appeal.

Althourh the judrment of this Court was rendered on 8 May, 1918,
the defendnnts did not file a petition for certiorart with the United States
Supreme Court until 5 August, 1918, after that Court had adjourned,
though it had remained in session until some time in July, for more than
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two months after judgment of affirmance; nor did they file their appli-
cation for supersedeas in this Court until 10 September, more than 120
days after said judgment. The correctness of the judgment is not in-
volved in this motion. ‘

We are of the opinion: 1. This Court, having certified its opinion
and remanded the case to the court below, is without jurisdiction to make
any orders therein. It might have been broueht before this Court by
petition to rehear, if filed in forty davs after the opinion, in compliance
with Rule 52 of this Court (174 N. C., 841), but this was not done,

The case could have been taken by writ of ervor to the United States
Supreme Court under the Judicial Code, sce. 237, but under U. S. Laws
1916, ch. 448, see. 6, ratified 6 September, 1916, the application for writ
of error could not be allowed unless applied for “within three months”
after the rendering of the judement or the decrce complained of. An
application for a writ of error must be made, not to this Court, but to the
presiding officer of the same, and, if allowed, a supersedeas will be
granted by him, or the application must be granted by a judee of the
United States Supreme Court, who would issue the supersedeas as ancil
lary to the writ of error. This has not been done, and the time has
elapsed in which the application could be made. The petition relies
upon the second clause of section 2 of the aforesaid chapter 448 which
provides: “lt shall be competent to the Supreme Court, by ceréiorar:
or otherwise, to require that there be certified to it for review and deter-
mination, with the same power and authority and with like effect ng if
brought up by writ of error, any cause where any final judement or
decree has been rendered or passed by the higher Court of the State in
which any decision could be had, where,” ete.

It will be secn that such application for certiorari could not be made
to this Court, but must be made to the United States Supreme Court,
which alone can decide whetlier sneh application ean be granted or not.
It will be granted only where sufficicnt cause, doubtless, is shown why
the petitioner had failed to make his application for writ of crror in the
time allowed by law; or where such writ of error would not lie, it would
be a substitute for a writ of ervor if the Supreme Court in its discretion
should think fit to issue it. :

But when there is a writ of error the supersedeas is granted as aneil-
lary and by the presiding officer of the State Court, or by a judge of the
United States Supreme Court, who grants the writ of error.  Aud where
the certiorari is grauted in licu of a writ of crror, this cannot be done
by a single judge, but by the United States Supreme Court in its disere-
tion, and that Court alone can grant the supersedeas.

In such cases the supersedeas is ancillary to the writ of error, or to the
certiorari issued in lieu thereof, and can be granted only in aid of such
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process and by the same authority which grants the writ of error or the
certiorart.

This Court has no jurisdiction of the matter in controversy; and the
remedy of the petitioner, if any, is by application to the United States
Supreme Court, which will be in session 7 October, by a motion for
cerfrorart to take the case up in lieu of the writ of error, which has been
lost by the lapse of the three months, and, if the certiorari is granted, by
application for a supersedeas as ancillary thereto.

This Court is solely an appellate Court, except as to claims against
the State; and when a decision on appeal has been rendered and certified,
the jurisdietion of this Court is at an end. James v. R. R., 123 N. C.,
299; Finlayson v. Kirby, 127 N. C., 222; White v. Buicher, 97 N. C., T.

Even if this Court had jurisdietion of this cause, it would have no
power to grant a supersedeas pending a petition to the United States
Supreme Court for certiorari. There is no Federal statute and no State
statute authorizing such procedure, and no decision of any court has
been cited to justify it. _

The writ of supersedeas is a writ issuing from the appellate court to
preserve the status quo pending the exercise of the jurisdiction of that
court. It issues only to hold the matter in abeyance pending the review
of the case, and therefore is granted only by the court which orders the
removal of the cause, and 1s regulated by statute. Hovey v. McDonald,
109 U. 8., 150.

A case in point in this State is Bank v. Stanly, 13 N. C., 479, by Hen-
derson, C. J., who said: “The supersedeas should be dismissed, because
one court canuot supersede the process of another, however superior the
one may be to the other, but in the exercise of and as ancillary to its
revising power.”

This Court cannot be asked to grant the supersedeas as ancillary to its
revising power; for, after we have affirmed the judgment below, we have
no authority to grant a writ of error or cerfiorari to remove the case
from the courts of this State to the United States Supreme Court. We
are asked to grant it, not pending the action of a higher court, to which
the cause has been removed by this Court, but pending such time as such
higher court with right of review shall decide whether or not it will
exercise that right. To grant it under such circumstances is unreason-
able and unbeard of. The supersedeas should be issued by that court if
it should grant the certiorari to remove the cause.

The action of the Superior Court cannot be reviewed, except by appeal.
Revisal, 583; Clothing Co. v. Hay, 163 N. C., 495.

When a writ of error removing a cause to the Supreme Court has been
granted, it is then pending in the United States Supreme Court. In
such case, execution cannot be stayed, unless the plaintiff in error files
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his writ of error within the legal time after entry of the judgment, for
there can be no supersedeas if the writ of error is invalid. Tutle Co. ».
U. 8., 222 U. S, 401, In this last case the writ of error had been granted,
but the supersedeas was vacated, because the writ of error was not applied
for within the required time.

It is claimed that some of the Federal Circuit Courts have granted a
short stay, to enable the party to apply to the United States Supreme
Court for certiorart. But this does not authorize the State courts to take
such action, since the power of the State courts in such case proceeds
from the Federal statute alone. Moreover, in the Federal courts the
stay was granted for only a few days, and not after a delay of more
than two mcnths, during which time the United States Supreme Court
was in session.

Motion denied.

E. A. HEATH v. M. D. LANE ET ALS.
(Filed 2 October, 1918.)

1. Clerks of Court—Probate Judge—Statutes, Directory—Deeds and Con-
veyances—Title.

The law is directory that requires the probate judge of the county
wherein the lands lie and the deed registered to pass upon the probate
taken by the probate judge in another county, and his fajilure to have done
s0 does not alone affect the title thus conveyed.

2. Evidence—Title—Common Source—Deeds and Conveyances—Location—
Burden of Proof—Nonsuit.

The plaintiff must show his title in his action to recover land; and when
he claims a superior title, but under a common source with the defendant,
and the cause has been accordingly tried in the Superior Court, he neces-
sarily admits that the locus in quo is covered by the defendant’s deed from
such source, and upon judgment of nonsuit he may not justly complain
that the burden of proof was on defendant to show that his deed covered
the lands in dispute.

ActioN to recover a tract of land, tried before Allen, J., at February
Term, 1918, of OrAvVEN.

At the conclusion of the evidence the court sustained a motion to non-
suit, and plaintiff appealed.

W. D. Mclver for plaintiff.
Guion & Guion, Moore & Dunn, T. D. Warren, and B. A. Nunn for

defendants.

Broww, J. An examination of the record discloses that plaintiff
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failed to make out a title to the land in controversy in any of the recog-
nized methods so clearly pointed out in Mobley v. Griffin, 104 N, C., 115.

The plaintiff, failing to show title out of State, and color of title and
adverse possession, undertook to estop defendants by showing that they
claimed under a common source with plaintiff, and that plaintiff held
the better title from such source. It was admitted that Charles A.
‘White was seized 1n fee of the land in controversy, and that plaintiff and
defendant claimed title under him. The plaintiff claims under a deed
from C. A. White, dated 2 November, 1891, and recorded 9 March, 1891.
The defendants elaim under a deed from C. A. White, dated 11 February,
1878, and recorded 26 February, 1878.

The plaintiff contends that the last named deed fails to convey the
title as against his deed, because there was no adjudication of probate by
the proper officer of Crawen County, the original probate having been
taken by the probate judge of Pitt County.

The question presented was decided as long ago as 1875, when it was
held that the provision of the law which requires the certificate of pro-
bate made by the probate judge of one county to be passed on by the pro-
bate judge of the county when the deed is to be recorded is only directory,
and that a registration upon a probate which has not been so passed upon
1s valid. Holmes v. Marshall, 72 N. C., 38.

Tt is further contended that the judge erred in sustaining the motion
to nonsuit because the burden of proof was on defendants to show that
the deed under which they claimed, dated 11 February, 1878, covered
the land.

No such point as this appears to have been made on the trial below,
and the case was tried out on the theory that both deeds executed by
Charles A. White covered the land in controversy, and the contest was as
to which deed prevailed. This must necessarily be true, for plaintiff was
endeavoring to estop the defendants under Rule 6, as laid down in Mob-
ley v. Griffin, supra, by connecting defendants with a common source of
title (Charles A. White) and by showing in himself a better title.

To do this, plaintiff was bound to admit that defendants’ deed (claimed
to be invalid as to registration) covered the locus in quo. Unless it
covered the locus n quo, it could not connect defendants with the com-
mon source of title, and it would be idle to attack the validity of the
registration and probate of a deed that plaintiff denied covered the land
in dispute.

We are of opinion, upon a review of the record, the nonsuit was prop-

erly allowed.
Affirmed.
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C. C. STALLINGS v. MRS. 8. F. SPRUILL.
(Filed 2 October, 1918.)

Judgments—Excusable Neglect-—Principal and Agent—Attorney and Client.
Where the defendant in a proceeding to establish the true divisional line
between adjoining owners of land is a nonresident of the State, has duly
accepted service on the summons in the proceeding, and entrusted the mat-
ter to his resident general agent, and it appears that this agent did not
employ an attorney, but sent the tenant on the land to attend to the case
on the return day of the summons, and this tenant was informed that an
answer was required to be filed, the case continued from time to time, and
notice given him that judgment would be taken by default if answer should
not have been filed by a certain time, and judgment by default was accord-
ingly taken: Held, the fact that the tenant did not communicate to the
general agent the necessity for filing an answer does not excuse the general
agent or the defendant himself from taking the necessary steps in filing
the answer, and the judgment may not properly be set aside for excusable
neglect.

MoTron to set aside a judgment rendered by the Clerk of the Superior
Court of Havirax County, heard by Kerr, J., at January Term, 1918, of
said county.

The eourt set aside the judgment upon the ground of excusable neglect.
Plaintiff appealed.

R. C. Dunn and Murray Allen for plaintiff.
George C. Green and J. P. Pippen for defendant.

Browx, J. This is a processioning proceeding to determine and estab-
lish the true division line between the lands of plaintiff and defendant.
It was returnable before the clerk 12 December, 1916. The complaint
was filed, duly verified, on 4 December, 1916. On return day defendant
failed to answer, and the cause was continued from time to time to per-
mit defendant to file answer, and until 29 January, 1917, when the clerk,
upon motion of plaintiff, rendered ‘]\ud%ment for fa11ure of defendant to
file answer.

It appears from the findings of fact that the summons was given to
M. C. Braswell, general agent for defendant, who is a resident of New
Jersey. Braswell sent summons to defendant, who admitted service in
writing on the back and sent it to Braswell, who sent it to R. C. Dunn,
plaintiff’s attorney.

Braswell did not employ an attorney for defendant, but sent J. B.
Laughter, the tenant on the land, to Halifax on 12 December 1916, the
return day of the summons, to attend to the case.

The Court finds further that on the date the clerk informed Laughter
that it would be necessary that an answer be filed, and that after the
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answer was filed the county surveyor would be sent out to the land to run
the respective contentions of the plaintiffs and the defendant, and that
thereafter the court would hear and examine the true line; that this faet
was communicated to Braswell by Laughter. The action was continued
from 12 December until a later date, and Laughter was informed by the
clerk that it was necessary for the defendant to file an answer; that on
said later date the plaintiffs appeared by their attorney, and Laughter
also appeared. No answer having been filed, the aetion was again con-
tinued, and Laughter wag informed by the clerk and by plaintiff’s attor-
ney that it would be necessary that an answer be filed by the defendant
and that as no answer was filed, the cause was again continued, by con-
sent of the plaintifi’s attorney, until 29 January, 1917, the attorney
notifying Laughter that unless answer was filed by 29 January, 1917,
he would move the court for judgment establishing the line between the
plaintiffs and the defendant as set out in the petition of the plaintiff.
This was not communicated to Braswell by Laughter. The further fact
is found that Braswell has for years been attending to the business of
Mrs. Spruill in North Carolina, and she expected him to employ an
attorney to represent her, and that Braswell would have attended to said
matter but for the fact that Laughter incorrectly reported to him what
the clerk had said.

This 1s such a clear case of inexcusable negleet that the learned counsel
for defendant are frank enough to say in their brief: “There is no ques-
tion about the fact that M. C. Braswell, agent of the defendant in this
action, has been guilty of neglect, but the defendant contends that this
neglect is excusable and not imputable to the defendant in this action.
The defendant in New Jersey has been entrusting her affairs to M. C.
Braswell for a period of twenty-five years, and he has always promptly
and efficiently attended to her affairs, and she has a right in this instance
to rely upon the continuation of the same faithful and eflicient service
which he has always rendered.”

They cite no authority for their contention that the negligence of
Braswell, a general agent, is not imputable to his prineipal, the defend-
ant. On contrary, we find it to be settled in this State that the inexeusa-
ble neglect of an agent will be imputed to the principal in a proceeding
to set aside a judgment by default. Norwood r. King, 86 N. C., 80;
Norris ©. Insurance Co., 131 N. C., 212.

There have been cases where the negligence of attorneys at law has
been imputed to the client (Hardware Co. v. Buhmann, 159 N. C., 511),
but it is not generally so. Where the party to an action employs a repu-
table attorney and is guilty of no negligence himself, and the attorney
fails to appear and answer, the law will excuse the party and afford
relief. This is because attorneys are officers of the conrt and can do for
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a client that which the client cannot do for himself. Therefore, the
courts sometimes relieve the clients from the consequences of the attor-
ney’s negligence, This subject is fully discussed by M. Justice Allen in
the recent case of Seawell v. Lumber Co., 172 N. C., 324, and the anthori-
ties cited. But Braswell is not an attorney. He is an extensive planter
and business man in the adjoining county of Edgecombe.

Tt was his duty to employ an attorney to appear and answer for Mrs.
Spruill. Instead he sent Laughter, the tenant on the land, to attend to a
matter in court requiring the services of an attorney “learned in the
law.”

The clerk, with consent of plaintiff’s connsel, continued the cause
repeatedly, notifving Laughter, who was in attendance, to have an
answer filed.

Tt was gross negligence on part of Laughter not to inform Braswell of
this, and it was negligenee on part of Braswell not to inquire of Laugh-
ter or the clerk as to the disposition of case.

The defendant is not herself free from negligence. She admitted
service of the summons on 16 November, 1916, and paid no further
attention to the case and made no inquiries concerning it until after
29 January, 1917, when judgment by default had been rendered.

We are of opinion the judge erred in setting aside the judgment.

Reversed.

JAMES M. HINES v. WILEY P. NORCOTT.
(Filed 2 October, 1918.)

1. Contracts — Lessor and Lessee — Municipal Corporations — Ordinances—
Statutes—Sewers—Health.

Where an ordinance of a town, in pursuance of its municipal powers,
makes the use and maintenance of surface privies unlawful upon lots
abutting upon a street wherein a sewer-pipe has been laid, and requires
the owners of such lots to connect with the sewer by a certain date, pro-
viding a penalty for its violation, the courts will examine the ordinance to
ascertain the intent of the municipal authorities in passing it; and the
validity of a contract of lease of premises adjoining a street wherein the
pipe had been laid is not affected by the fact that the owner thereof has
failed to comply with the ordinance, there being nothing in the lease trans-
action immoral per se, or inhibition in the contract of lease against making
the connections required.

2. Same—Suitable Premises—Trials—Questions for Jury. )
The owner of a lot in a town contracted to lease a part of a building to
be erécted by him thereon, providing among other things that the building
should be “a suitable one,” and after its completion the lessee entered upon
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the leased premises and occupied the same without objection. Thereafter,
an ordinance of the town required the owner of the building, under pen-
alty, to connect with a street sewer, which he failed to do. The ordinance
being interpreted as not affecting the contract, it is held that the lessee’s
right to annul the lease was properly made to depend upon the question
of fact whether the Dbuilding was a suitable one within the intent and
meaning of the contract.

Acrion tried before Allen, J., and a jury, at May Term, 1918, of PrrT.

The plaintiff sued for rent due under a lease, made 13 November,
1913, by him to the defendant, for four stores and a hall in a building
to be erected in the town of Greenville, at $12 per week, for a term of
five years. At the completion of the building, in March, 1914, the de-
fendant entered into possession and occupied the premises for abont
fourteen months, paying the rent regularly according to the terms of the
lease, up to 12 April, 1915. The building was to be of brick and “a suit-
able one.”

The defendant denied liability, and, by ameundment to his answer,
which was allowed by the court, he pleaded that the contract was unlaw-
ful and unenforcible, as being in violation of the following ordinance of
the town of Greenville, passed in April, 1914, after the lease was executed
and the defendant had taken possession of the tenement: “Whereas the
maintenance and use of surface and dry privies in the town of Green-
ville is or may become a menace to the public health of the town: Now,
therefore, be it ordained by the Board of Aldermen of the Town of
Greenville in regular meeting assembled on 2 April, it shall be unlawful
for any person, firm, or corporation to erect, maintain, or use any sur-
face or dry privies upon any lot or premises in said town, abutting on
any street wherein a sewer-pipe has been laid; and that all owners of
said property shall connect with said sewer on or before 1 June, 1914,
Any person violating the provisions of this ordinance shall be fined $5
for each offense, and each day said violation shall continue shall consti-
tute a separate offense.”

There was evidence to the effect that the plaintiff, at the time of mak-
ing the léase, and afterwards, had promised to install a plumbing and
sewerage system on the premises, connecting with the main sewer line on
Cotanch Street, which is in front of the building, but that this was not
done. Plaintiff denied that he made any such promise, or that anything
was said about it. The upstairs was to be used for a dance hall; the
lower story was to be used for a pool-room, a barber shop, a cafe, and a
drug store, one in each of the four rooms.

Plaintiff testified that defendant paid the rent up to 12 April, 1915,
and there is nothing charged after 31 May, 1915, and that defendant
quit the premiges in 1915,
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The defendant requested that thé following instructions be submitted
to the jury:

1. As it is admitted that plaintiff did not put in sewerage as required
by the ordinance of the town of Greenville, the plaintiff cannot recover
on said contract since 1 June, the date said ordinance became effective.

2. As plaintiff admits the rental account has accrued since 12 April,
1915, and since that time he has been renting the building in vielation
of the ordinance, he cannot recover.

3. If you find from the evidence that plaintifl rented the building in
violation of the ordinance, then he cannot recover in this action.

These instructions were all refused, and defendant duly excepted.

The court charged the jury as follows: “This action, as you will
understand, is brought by the landlord, Mr. Hines, against the defendant
for an amount which he claims to be due for his building which he
rented. The only issue submitted to you is as to what amount, if any, is
due the plaintiff by the defendant, the plainiiff claiming that he is due
the sum of $113, and the defendant claiming that he is entitled to a
counterclaim, or set-off, for failure to put in certain sewerage. The first
question to be considered is whether that was agreed upon, and whether
it was necessary to make it a suitable building. You will remember the
agreement that he was to provide a suitable building, and there was a
controversy there, the plaintiff contending that it was a suitable building
without sewerage, and the defendant contending that it was not a suitable
building without sewerage, and that by reason of the failure to so pro-
vide sewerage he has been damaged to the amount of $10 per month,
which, he says, amounts to about $100. So the first question would be
as to whether it was a suitable building without sswerage for the pur-
pose for which it was being erected and used ; and if you find it was suit-
able without it, then he would not be entitled to a counterclaim. If you
find that it was not suitable, then you will further find whether he was.
damaged by reason of the failure, and deduct from the amount due to the
plaintiff, which plaintiff says is $113, the amount of such damage as you
find. I shall not hold that by reason of not complying with the town
ordinance the plaintiff eannot recover, and I charge you not to consider
that, it being a question between him and the town anthorities as to
whether they would make him close his business or comply with the
ordinance. It would not affect this suit. So you consider what amount
is due the plaintiff, if any, under the contract, and whether or not he
erected a suitable building; and if he did, then he would ke entitled to
the full amount; and if he failed to do so, then you would deduct what-
ever amount you find he has been damaged by reason of the failure in
making it a suitable building.” :
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Defendant, in proper manner, excepted to the charge, and assigned
several errors.

The jury returned the following verdict:

1. Is the defendant indebted to the plaintiff? If so, in what amount?
Answer: $113.

Judgment upon the verdict, and defendant appealed.

F. C. Harding for plaintiff.
Julius Brown for defendant.

Warker, J., after stating the case: The defendant contends that there
can be no recovery against him in this case because the lease is an illegal
contract, being violative of the ordinance of the town of Greenville,
which we have copied in the statement of the case. For the purpose of
deciding whether a contract is in contravention of a statute or ordinance,
and void for that reason, we are at liberty to examine the statute and
ascertain what was the legislative intent, and whether it was the purpose
to avoid the contract alleged to be contrary to its provisions, or whether
it was intended that the penalty alone should be a sufficient punishment.
The Court, by Justice Wayne, held, in Harris v. Runnels, 12 Howard, 79
(13 L. Ed., 901), after stating the English rule: “Such we believe to be
now the rule in England, but with many exceptions, made upon distine-
tions very difficult to be understood consistently with the rule—so much
so, that we have concluded, before the rule can be applied in any case
of a statute prohibiting or enjoining things to be dome, with a pro-
hibition and a penalty, or a penalty only, for doing a thing which it for-
bids, that the statute must be examined as a whole to find out whether or
not the makers of it meant that a contract in contravention of it should
be void, or that it was not to be so. In other words, whatever may be
the structure of the statute in respect to prohibition and penalty, or
penalty alone, that it is not to be taken for granted that the Legislature
meant that contracts in contravention of it were to be void, in the sense
that they were not to be enforced in a court of justice. In this way the
principle of the rule is admitted, without at all lessening its force,
though its absolute and unconditional application to every case is denied.
It is true that a statute containing a prohibition and a penalty makes the
act which it punishes unlawful, and the same may be implied from a
penalty without a prohibition; but it does not follow that the unlawful-
ness of the act was meant by the Legislature to avoid a contract made in
contravention of it. When the statute is silent and contains nothing
from which the contrary can be properly inferred, a contract in contra-
vention of it is void. It is mot mecessary, however, that the reverse of
that should be expressed in terms to exempt a contract from the rule.
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The exemption may be inferred from those rules of interpretation, to
which, from the nature of legislation, all of it is liable when subjected to
judicial serutiny. That legislators do not think the rule one of universal
obligation, or that, upon grounds of public policy, it should always be
applied, is very certain. For, in some statutes, it is said in terms that
such contracts are void; in others, that they are not so. In one statute
there 1s no prohibition expressed, and only a penalty; in another there
is prohibition and penalty, in some of which contracts in violation of
them are void or not, according to the subject-matter and object of the
statute; and there are other statutes in which there are penalties and pro-
hibitions in which contracts made in contravention of them will not be
void unless one of the parties to them practices a fraud upon the igno-
rance of the other. It must be obvious, from such diversities of legisla-
tion, that statutes forbidding or enjoining things to be done, with penal-
ties accordingly, should always be fully examined before courts should
refuse to give aid to enforce contracts which are said to be in contraven-
tion of them.”

In Dunlop v. Mercer, 156 Fed. Rep., at p. 556, the Court follows the
rule laid down in Harris v. Runnels, supra, and thus comments upon it:
“The rule announced in this case has been repeatedly applied by the
Supreme Court, notably in Fritts v. Palmer, supra, and the cases cited
in that opinion, and has become an established canon of interpretation
in the national courts. The true rule is, that the court should carefully
consider in each case the terms of the statute which prohibits an act
under a penalty, its object, the evil it was enacted to remedy, and the
effect of holding contracts in violation of it void, for the purpose of
ascertaining whether or not the lawmaking power intended to make such
contracts void; and if from these considerations it is manifest that the
Legislature had no such intention, the contracts should be sustained and
enforced ; otherwise, they should be held void,” citing cases, and among

“them Fritts v. Palmer, 132 U. S., 287 (33 L. Ed., 317). See also
6 Ruling Case Law, sec. 109, and cases in note 20 to the text; 18 Corpus
Juris, pp. 422 and 423, sec. 352, and note 84 (a) to text; Levison v. Bous,
150 Cal., 185 [S. ¢., 12 L. R. A. (N. 8.), 575], and elaborate note; Nei-
meyer v. Wright, 75 Va., 239 ; Union & Mining Co. v. R. M. Nat. Bank,
96 U. 8., 640 (24 L. Ed., 648) ; O’Hare v. Bank, 77 Pa., 96.

The case of Harris v. Runnels, supra, is analogous to our case; for
there the suit was upon a promissory note given for slaves carried into
Mississippi and sold there, in violation of a statute of that State which
prohibited their sale without a certificate. The Court sustained a re-
covery upon the note against a plea that it was given in violation of the
law. In the case under consideration the ordinance, which is entitled
“Dry or Surface Privies,” declares that they are a menace to the public
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health of the town; forbids that they be erected, maintained, or used
upon any lot, or premises, abutting on any street wherein a sewer-pipe
has been laid, and requires that “The owners of said property shall con-
nect with said sewer on or before 1 June, 1914.” There is nothing there
said, expressly or impliedly, to the effect that leases of such premises
shall be void, but the ordinance only provides for a penalty of $5 for
each day’s violation of its provisions. The imposition of a penalty for
not doing an act which is required to be done may of itself render the
doing of the same illegal; but still, if upon a fair construction of the
statute it appears to have been the intention of the legislative body to
confine the punishment or forfeiture to the penalty prescribed for a
violation of it, that intention will be enforced. And the same may be
said as to the prohibition of an act, but it does not follow in either case
that the illegal act will vitiate a contract which is connected with it only
incidentally because it relates to property affected, in some degree, by
the statute or ordinance prohibiting or enjoining the act and annexing a
penalty for its violation. This ordinance was intended to forbid the
“erection, maintenance, or use of surface or dry privies” in the town,
and required, in order to prevent any injury to the public health, that
they should be connected with sewer-pipes laid in a street adjoining the
premises. The lease in this case did not refer at all to the subject-matter
of the ordinance, and especially did not, stipulate that no such connec-
tion should be made, or that such privies should or might be used on the
premises. The town council, in passing the ordinance, surely did not -
have in mind the prohibition of a lease or sale of the premises, but only
the punishment by way of penalty for the violation of its ordinance.
The Court said, by Justice Harlan, in Fritz v. Palmer, supra, at p. 288:
“Tt may also be assumed, for the purposes of this case, that this company
violated the law of that State when it purchased the premises here in
controversy without having, in the mode prescribed by the statutes of
Colorado, previously designated its prineipal place of business in that
State, and an agent upon whom process might be served. But it does not
follow that the title to the property conveyed to the Comstock Mining
Company remained in Groshon, notwithstanding his conveyance of it to
that company in due form and for a valuable consideration.” And in
Dunlop v. Mercer, supra, Judge Sanborn, in referring to that case, said:
“The Supreme Court held that the deeds were illegal, but that they were
valid, and that they conveyed the property, and it sustained the title on
the ground that the imposition of the penalty of the personal liability of
the officers and stockholders, without any imposition of the penalty that
contracts and deeds in violation of the statute should be void indicated
that the Legislature did not intend to make and did not make such deeds
and contracts void by statute.” And again: “The object of it was not to
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prohibit or to avoid contracts of foreign corporations for the sale of mer-
chandise. The evil which the Legislature sought to remedy was not the
making or the performance of such agreements. Such contracts were
not deleterious to the citizens or to the State, but they were beneficial to
both. The purpose of the Legislature was to subject foreign corpora-
tions doing business in the State to the process of its courts, and perhaps
to a license tax. . . . The effect of the statute was to provide that if such
a corporation would not subject itself to the process of the courts of the
State, it should not be permitted to resort to such courts for relief, and
it should pay a penalty of $1,000. TlLere is no declaration in the statute
that contracts of unqualified corporations doing business in the State
without complying with the preseribed conditions shall be void.”

It cannot be supposed, upon a proper reading of this evidence, that
the council intended to invalidate leases and sales of property merely
because the owner of the premises had failed to make the sewer connec-
tions, and 1t is to be noted that nothing in the case shows that there were
any dry or surface closets on the premises, or anything else that would
“menace the public health.” The jury have found, when we interpret
the verdict in the light of the evidence and the charge, that the building
was suitable, within the meaning of the contract, for all the purposes of
the defendant, under a charge which required the jury to find, before
deciding for the plaintiff, that the building was suitable without sewer-
age, that being the controversy between the parties. If the council
intended to invalidate leases or sales of the property until the proper
sewer connections were made, if there were dry or surface closets on the
premises, it was very easy to say so; but that was not the purpose, as
the council manifestly intended that the ordinance should provide only
for a penalty for erecting, maintaining, or using such closets without
having made the connection after the date named therein. The lease
was entirely collateral to and independent of the objeet for which the
ordinance was enacted, as the cases already cited by us clearly demon-
strate. It would be pressing the ordinance by forced construction beyond
its proper and intended scope to hold that it was fairly within the con-
templation of the council to destroy contracts made with reference to
the premises described in the ordinance, especially when the leasing and
conveying of property is of itself perfeetly legal, and the freedom of
such traffic exchanges is in large measure beneficial to the publie inter-
ests, and contributes to the prosperity of the town. Such a holding is
not required by public policy, and the consequences of it to legitimate
interests repels the idea that it was intended by the council that the ordi-
nance should embrace such sweeping forfeitures. Union & G. M. Co. v.
R. M. Nat. Bank, supra.

There is nothing in this record to show that the evil recited in the

9—176
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ordinance as affecting the public health existed in this instance, or that
the premises could not be occupied safely without the sewer connections.

The case of Courtney v. Parker, 173 N. C., 479, does not confliet with
our decision, and is not an authority in support of the defendant’s con-
tention. There the defendant had done the very thing whick was, in
express terms or by the clearest implication, forbidden by the statute,
and which it was unlawful to do, and every time he made a sale in the
same manner, he did the same thing which the statute was intended to
prohibit, and which it declared should be unlawful and a misdemeanor,
punishable by fine and imprisonment. In other words, the staiute de-
clared that he should conduct his business in a certain way, and not
otherwise, and that he should not conduct it at all “unless” he ecomplied
with the provisions of the statute. He did not pursue the preseribed
method, but the one denounced, and his act was therefore held to be
illegal and his contract tainted by it. That is not our case.

There is nothing in the lease transaction which is immoral per se, and
therefore it 1s our right to search out the intention of the council and
the meaning of the ordinance, in the language of the latter, and discover,
if we can, what was its purpose, and not destroy contracts, with perhaps
disastrous results, unless we find that to have been the real meaning and
object in view. Courtney v. Parker, supra, and cases cited therein. The
ordinance does not, in terms or by implication, forbid the sale or leasing
of premises having no sewer connections, but is restricted to the injunc-
tion that in certain instances the owner should make such connections
under a penalty for his failure to do so. There is no inhibition in this
contract against the making of such connections, and the owner is per-
fectly free to make them at any time. There is not even a reference to
the matter, one way or another.

The learned judge decided correctly upon the validity of the contract.

No error.

I. M. MEEKINS v. JAMES SIMPSON.
(Filed 2 October, 1918.)

1. Animals—Dogs—Property—Statutes—Actions. v

While, at common law, dogs were not considered as having such pecu-
niary value as to make them subjects of larceny or to be classed and dealt
with as estrays; and while they are not now to be regarded as “stock,”
within the meaning of our statute (Revisal, sec. 1681) as to impounding
stock, their position, as to larceny, has been changed in reference to listed
and tax-paid dogs, and it is held that they are so far the subjects of prop-
erty as tame domestic animals of value, that the ordinary civil remedies
are available to the owners, and they may maintain an action to recover

them.
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2. Same—Limitation of Actions.

The finder of lost property, a dog in the present instance, as a bailee
without compensation, holds for the benefit of the owner, when ascer-
tained, and the statute of limitations in bar of recovery of the possession
will not commence to run against the true owner until demand and re-
fusal, or the exercise of some unequivocal act of ownership inconsistent
with the true owner’s right, especially where the finder of the property
may have found the true owner by the exercise of reasonable diligence,
and has testified he was holding the property for him.

3. Assumpsit—Lost Property—Liens—Evidence.

While the finder of lost property may sustain a demand in assumpsit,
or by way of counterclaim, for the reasonable costs and expenses neces-
sary to the preservation and return of the property to the true owner, no
lien attaches to the property therefor, especially in the absence of an offer
of reward for its return; and where the title to the property is the sole
issue, evidence as to such costs and expense are properly excluded.

4. Same—Dogs—Animals.

While the finder of a lost dog may recover of the owner such reasonable
costs and expenses as he may have incurred therein, the demand should
not be readily allowed without clear evidence of particular existing condi-
tiong which would warrant it.

Action to recover a bird dog, tried on appeal from a justice’s court
before Kerr, J.. and a jury, at February Special Term, 1918, of Pas-
QUOTANK.

The evidence tended to show that in 1912 plaintiff lost a pointer dog
named Bingo; that he searched and advertised for him without success
and had no knowledge of his whereabouts till a week before the suit
commenced when he ascertained that the dog was in the possession of
defendant; that he then sent to the home of defendant and demanded
possession of the dog, and defendant refused to restore him unless he
was paid the sum of sixty dollars for the keep of the dog. Whereupon
plaintiff instituted suit.

Defendant testified that some time in January, 1912, the dog came to
him as Lie was going along the road and followed witness to his brother’s,
two or three miles from Elizabeth City; stayed there a week, and defend-
ant then took the dog home with him, seventeen or eighteen miles out,
and he had since been with defendant, going about with him openly; that
about three months after taking the dog home defendant learned that
Mr. Meekins had lost a dog and told one Armstrong he had a dog, de-
scribed it and was told that it was Mr. Meekins’s dog; that witness
asked Armstrong to tell him, and himself went to Meekins’s office, but
failed to find him in. It appeared further that Armstrong had never
delivered plaintiff’s message. The summons put in evidence bore date
September, 1917.
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On denial of plaintiff’s ownership and plea of the statute of limita-
tions, the jury rendered the following verdict :

Ts plaintiff the owner and entitled to possession of the dog sued for?
Angwer: “Yes.”

Is plaintiff’s action barred by the statute of limitations? Answer:
“NO.”

Judement on the verdict for plaintiff, and defendant excepted and
appealed, assigning for error:

“That the court excluded evidence offered by defendant as to worth
of the care and keep of the dog while defendant had him.”

The charge of the court on the issues: “That if the jury believed the
evidence and found the facts to be as testified by the witness, they would
answer the first issue ‘Yes’ and the second issue ‘No.””

Meekins & McMullan for plawmtiff.
Aydlett, Simpson & Sawyer for defendant.

Hoxz, J. The rules of the common law concerning the ownership of
dogs are not as consistent and definite as in most other kinds of prop-
erty. Owing, probably, to the very great variety of species, as well as
the differences in their dispositions and habits, they were not considered
as having such pecuniary value as to make them subjects of larceny,
and for the same reason they were never classified or dealt with as
estrays within any recognized mecaning of that term. 1 Blk., pp. 297-
298, And it may be well to note that they are not now to be regarded
as “stock” within the rules for impounding stock under our present
statute applicable. Revisal, sec. 1681.

The position as to larceny has been changed by statute in reference
to listed, tax-paid dogs. Revisal, sce. 3501, And it has been very gener-
ally understocd and held, both in old and in later cases, that dogs are
so far the subjects of property that the ordinavy civil remedies are
available to the owner for their protection, and in this vespect the trend
of the modern decisions is to regard dogs as tame domestic animals
having value. Dodson v. Mock, 20 N. C., 282; (/raliam ». Smith, 100
Ga., 434; Tar Hopen v. Walker, 96 Mich., 236. The action is there-
fore well brought, so far as the form is concerned, and on perusal of
the record we find no reason for disturbing the verdict and judgment
by which the rights of the owner have been established.

Assuming in the nresent instance that the dog was really lost and is
subject to the principles that vomally prevail in reference to lost prop-
erty, it is the recognized position that the finder, as a bailce without
compensation, holds for the benefit of the owner when ascertained, and
that no statute of limitations will inure for his protection unless and
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until the possession of the finder has become adverse to that of the
owner, and this must be established by a demand and refusal of the
owner or by the exercise of some unequivocal act of ownership incon-
sistent with the true owner’s right. Until that occurs, no cause of action
has accerued to the owner and, by express provision, the statute of limita-
tions does not begin to run. Revisal, sec. 360; Smith v. Durham, 127
N. C, 417; Earp v. Richardson, 81 N. C., 5; Carroway v. Burbank, 12
N. C, 306; 17 R. C. L., title, Lost Property, sec. 7, p. 1205. Not only
is there no evidence of such an aet in the present instance, but defend-
ant, a witness in his own behalf, testified that he was holding the dog
for the true owner.

In Blount v. Parker, 78 N. C., 128, a case of lost bonds and very
much relied on by defendant, there had been a sale and disposition of
the bonds by the finder nearly ten years before action brought, and the
case was decided for defendant on that ground. The case is chiefly an
authority for the position that when there had been such an exercise of
ownership by the finder, amounting to an undoubted conversion, the
fact that the true owner was ignorant of it would not prevent the bar
of the statute in a purely legal action, and is rather in illustration of
the principle we apply to the present case. It may be well to note that
the headnote in Blount v. Parker is calculated to give the impression
that the sale and conversion of the bonds took place a short time before
action brought. An examination of the record, however, shows the facts
to be as stated. And in University v. Bank, 96 N. C., 280, there had
been a demand and refusal by the rightful claimant more than three
years before action brought. Nor is there any error in excluding the
evidence offered as to the amount due for the keep and maintenance of
the dog while in defendant’s possession. While it is recognized that a
finder of lost property may sustain a demand in assumpsit or by way of
counterclaim for the reasonable cost and expenses necessary to the preser-
vation and return of the property to the true owner, it is very generally
held, universally so far as examined, that there is no lien for -any such
claim, therefore this proposed testimony was not relevant to an issue as
to title or right of possession. Such lien seems to be allowed in case of
a reward offered, but not, as stated, for expense of preservation and
maintenance. Weeks v. Hackett, 104 Me., 264, reported also in 129
Amer. St., 890; Wood v. Parson, 45 Mich., 318; Amory v. Flyn, 10
Johnson, 102 ; Chase v. Corcoran, 106 Mass., 286; S. v. Hayes, 98 Iowa,
619, reported in 37 L. R. A., 116, and Bunstead v. Buck, 2 Black, W,
1117; 96 English Reprints, 660.

An examination of these authorities and others of like kind will dis-
close that the right of recovery will arise to the finder under the general
equitable principles of indebitatus assumpsit and under circumstances
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where a request for the expeunditures claimed may be reasonably in-
ferred. Chase v. Corcoran, supra. »

This being the prineiple, a demand of this kind should not be readily
allowed in case of a lost dog, and wnless he gave very clear evidence of
being spent by hunger or fatigue, and assuredly no such claim could for
a moment be sustained on the facts of this record, where the dog was
first “found” within a few miles of the owner’s home and with no
proper or adequate effort afterwards made to ascertain who the owner
was.

There is no error and judgment for plaintiff is

Affirmed.

T. B. OAKLEY v. L. G. MORROW AxD . E. MOORE, PARTNERS, TRADING AS
L. G. Morrow & Co.

(Filed 2 October, 1918.)

Partnership—Principal and Agent—Contracts—Intent—Estoppel.

Where the partnership relation of a firm for a certain year has been
established (see Machine Co. v. Morrow, 174 N. C., 198), the acts of one of
the partners during that term, within the scope and exegencies of the cur-
rent business, is binding upon the other; and where labor has accordingly
been done for the partnership and money lent thereto by an employee,
under agreement with the partner in charge of the business, the existing
contract of partnership will contrel, and the mere knowledge of such em-
ployee at the time that the other partner intended to withdraw from the
firm, without any element of estoppel, will not release the partner so in-
tending from liability.

Action tried before Whedbee, J., and a jury, at August Term, 1918,
of Prrr.

The action was to recover $1,700, claimed by defendant for services
rendered and money advanced to the firm of L. G. Morrow & Co., con-
ducting a tobacco warehouse business at Farmville, N. C.; in 1914;
plaintiff contending that said firm at the time was'composed of L. G.
Morrow and G. E. Moore.

There was denial of liability on the part of defendant Moore, said
defendant contending that he was not a partner in said firm and in no
way responsible for the claim. -

On issues submitted, the jury rendered the following verdict:

1. Were the defendants, L. G. Morrow and G. E. Moore, during the
year 1914, partners, doing a general tobacco warehouse business in the
town of Farmville under the firm name of L. G. Morrow & Co., as
alleged? Answer: Yes.
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2. If so, was the defendant G. E. Moore, at the time of the making of
the account in controversy, a partner of the firm of L. G. Morrow & Co.?
Answer: Yes.

3. Ts the defendant G. E. Moore, as a partner of L. G. Morrow & Co.,
indebted to the plaintiff, and, if sc, in what amount? Answer: Yes;
$1,669.07, with interest from 22 December, 1915.

Judgment on the verdiet, and defendant G. E. Moore excepted and
appealed.

F. @ James & Son for plaintiff.
Albion Dunn for defendant.

Hoxs, J. There was evidence tending to show that in 1914 Morrow &
Moore, a firm, composed of L. G. Morrow and G. E. Moore, undertook to
dissolve the partnership between them, and entered into a written agree-
ment, signed by both of the parties, reciting among other things that
“The said L. G. Morrow and G. E. Moore do hereby covenant one with
another that they will be bound by the following terms, agrecments, and
stipnlations, so far as the same affects any existing velationship between
them.”

Censtruing this contract, in Machine Co. r. Morrow, 174 N. C., 198,
the Court held that its force and effect was to counstitute a partnership
between these persons for the year 1914, and, this being true, his Ifonor
correctly held that the defendant Moore, as a member, was liable for
plaintifP’s claim for services to the firm and money lent them during said
year in promotion and within the scope and exigency of its current busi-
ness. Farmer et al. v. ITead & Co., 175 N. C., 273; George on Partner-
ships, p. 97.

The evidence offered by defendant Moore in opposition to the recovery,
and which was disregarded in the court below, amounts only to this, that
it was the desire and intent on the part of said defendant to withdraw
from the firm, but, having entered into a binding written agreement that
fixed his relationship and status to be that of partner for one year longer,
the intent and meaning as expressed in the terms of the written agree-
ment while it remains in force must control the rights and liabilities of
the parties, as presented in this record, and may not be varied by the
intent or understanding of one of them. Walker v. Venters, 148 N. C,,
388; 10 R. C. L,, title, Evidence, secs. 210-211, p. 1019. Nor is the posi-
tion affected by the testimony on the part of defendant tending to show
that plaintiff was aware of the purpose of defendant Moore to withdraw
from the firm. The decision construing the contract having declared de-
fendant Moore a general partner, having an interest in its business and_
entitled to share in its profits, and eonferring on L. G. Morrow, the man-
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aging partner, full power to make the contract, the defendant is liable
during the period covered by the agreement for all contracts made by
him within the ordinary and usual scope of the partnership business and
in furtherance of its interests. The contract in question here was for
labor performed and money lent to the firm during the year to enable it
to carry on its ordinary business, and, in the absence of any facts or
circumstances creating an estoppel, defendant is liable by reason of his
position as member of the firm, and whether plaintiff knew of his effort
and purpose to withdraw or not. Johnston, etc., v. Bernheim, 86 N. C.,
339,

The case of Sladen v. Lance, 151 N. C., 492, is not opposed, but in
direct recognition of the principle. That was the case of a partnership
which, by its terms, imposed special restrictions on the power of the part-
ner who made the contract, and it was held that'a creditor selling to the
firm with knowledge of these restrictions was bound by them; but in our
case, as stated, the defendant is a general partner; the contracts were
made with a member having full powers, and the firm has received full
consideration.

There is no error, and judgment for plaintiff must be affirmed.

No error.

JENNIE SULTAN v. PENNSYLVANIA RAILROAD COMPANY.
(Filed 2 October, 1918.)

1. Railroads — Negligence — Evidence—Sleeping Cars, Pullman—Nonsuit—
Trials. . .

Where it is alleged—and plaintiff’s evidence tends to show—that the
damages sought in an action against a railroad company was caused by
the defendant’s failure to furnish sleeping-car accommodation, a ticket for
which the plaintiff had bought and paid the defendant’s proper agent, a
motion for judgment as of nonsuit is properly denied.

2. Pleadings — Evidence—Variation — Railroads—Sleeping Cars, Pullman—
Appeal and Error—Prejudicial Error.

Where there is general allegation and evidence that the plaintiff was
made sick, etc.,, by the failure of the defendant railroad company to pro-
vide sleeping-car accommodation between Washington and Richmond, on
transportation to a town in this State, for which its agent at Baltimore
had issued a Pullman ticket, it is reversible error for the trial judge in
this State, without amendment of pleadings, to reopen the case after the
close of the evidence, and allow further evidence to be introduced in plain-
tiff’s behalf tending to show that the station agent in Baltimore refused to
allow the plaintiff to take an earlier train from Baltimore, which would
have put him in Washington in time to make connection with the train on
which his’ reservation had heen made, and which had left before his
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arrival there, the effect being to substitute a new cause of action for that
alleged, and to the defendant’s substantial prejudice.

3. Instructions —Issues—Consolidated Actions—Evidence—Contradictions—
Appeal and Error—Reversible Error.

Where two actions are consolidated and tried together, by consent, and
submitted to the jury on one set of issues, and the evidence in one of
these actions, as to the negligence alleged and the damages, is materially
different and contradictory of the evidence in the other action, a charge to
the jury thereon, without distinction, is reversible error.

Craeg, C. J., and Hoxkg, J., dissenting, without opinion.

AppeaL by defendant from Allen, J., at February Term, 1918, of
CraveN.

These two actions, consolidated and tried together, by consent, were
brought against the Pennsylvania Railroad and the Pullman Company
by Nita Williams and Jennie Sultan to recover damages because of
failure to provide each of the plaintiffs a berth on a Pullman car from
Washington, D. C., to Goldshoro, N. C.

The evidence for the plaintiffs tended to prove that they were in Balti-
more on business on 16 February, 1917, and on that day bought of the
agent of the railroad a railrecad ticket to New Bern, N. C., to be used on
the night of 17 February, and at the same time bought a Pullman berth
from Washington to Goldsboro, on car R-30; that they went to the sta-
tion at Baltimore about 6:30 o’clock on the evening of the 17th, but did
not reach Washington until after the car on which they had bought a
berth had left for Richmond ; that they eontinued their journey to Rich-
mond on a Pullman, having a section to themselves, which was not, how-
ever, made up for sleeping, and that at Richmond they were given their
berths on ear R-30; that they suffered humiliation, inconvenience, caught
cold, ete.

The evidence for defendants tended to prove that berths were reserved
for the plaintiffs on car R-30; that the plaintiffs did not get the berths
at Washington because they were not there before the leaving time of
car R-30, which was 9:30 o’clock, and that five or six trains left Balti-
more for Washington after 6:30 o’clock, when the plaintiffs said they
reached the station in Baltimore in time to have taken the plaintiffs to
‘Washingtcn before car R-30 left.

The evidence then closed, and there was a motion for judgment of non-
suit, which was allowed as to the Pullman Company and denied as to
the railroad, and the defendant railroad excepted.

The plaintiff then asked the court to reopen the case and permit the
examination of the plaintiffs about the gateman at the railroad station
in Baltimore refusing to let them through the gate at Baltimore.

The court reopened the case, to which ruling the Pennsylvania Rail-
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road Company objected and excepted, and Miss Jennie Sultan then tes-
tified :

“We went down to the station to get our train, and went to the gate
about 6:30 to get our train. The man at the gate looked at our tickets
and told me the train was late. We went to the gate two or three times,
until there came a train, and he told us that was our train; that is the
train we took. We remained there, watching the gateman. He told us
what gate we were to go through. We waited there an hour and a half.

“I knew there were a number of trains going to Washington. I went
to the man two or three times with that knowledge. T knew this ticket
was good tc Washington. We could have gone to Washington on any one
of those trains if we could have gotten through the gate.”

The defendant excepted to all of this evidence.

The jury returned the following verdict:

1. Did the plaintiff purchase from the defendant railroad company a
ticket which entitled her to transportation over its lines and its connect-
ing lines from Baltimore to New Bern, as alleged in the complaint?
Answer: Yes.

2. Did the plaintiff, at the same time, purchase from said railroad
company a ticket which entitled her to a berth upon a car of the Pullman
Company from Washington City to Goldsboro, as alleged in the com-
plaint? Answer: Yes.

3. Did the defendant railroad company negligently fail to furnish the
plaintiff the berth on the Pullman car from Washington City to Rich-
mond, Va., and damage and injure the plaintiff, as alleged in the com-
plaint? Answer: Yes.

4. What damage, if any, is plaintiff entitled to recover? Answer:
$150. '

Judgment was entered in favor of the plaintiffs, and the defendant
railroad appealed.

D. L. Ward for plaintiffs.
Moore & Dunn for defendant.

Arrrx, J. The motion for judgment of nonsuit could not have been
allowed, because the evidence of the plaintiffs, unexplained by the evi-
dence of the defendant, shows a failure to furnish berths from Wash-
ington to Goldsboro, as the defendant had agreed to do, which is the
cause of action alleged in the complaint, and, “On motion for nonsuit,
only the evidence of the plaintiff, and that in the light most favorable to
him, can be considered.” Smith v. Electric Co., 173 N. C., 493.

The plaintiffs were, however, impressed by the evidence of the defend-
ant tending to prove that five or six trains left Baltimore after they
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reached the station, in time for them to go to. Washington and take their
berths; and knowing that this evidence, if accepted by the jury, would
defeat a recovery if they had the opportunity to take these trains, they
asked, after the close of the evidence, that the case be recpened, and they
were permitted, under these conditions, to offer evidence that the gate-
man at Baltimore would not permit them to take the earlier trains—a
cause of action entirely different from the one alleged in the complaint,
and one which placed the defendant at a decided disadvantage, as the
action was being tried in New Bern and the evidence of the gateman,
which might have been used in rebuttal of the evidence of the plaintiffs,
was at Baltimore, more than 800 miles distant.

This evidence of the plaintiffs was objected to by the defendant, and
we must hold it was incompetent because not supported by any pleading,
-because “It is a settled maxim of law that proof without allegation is as
unavailable as allegation without proof.” McCoy v. R. R., 142 N. C,,
386.

“A defendant is called upon tc answer the accusations made against
him, but he is nct called upon, and it would be unreasonable to do so, to
anticipate and come prepared to defend any other accusation” (Moss v.
R. R., 122 N. C., 891)—a principle intended to give both parties a fair
and equal opportunity to be heard, which is not enforced when it appears
that the party has not been misled by the variance (Watkins v. Mfg. Co.,
131 N. C., 536), but which is peculiarly apposite here, as it appears that
the evidence of the defendant to meet a new phase arising in the trial of
the action was in Baltimore and not accessible for the purposes of the
trial.

The materiality of this evidence is further demonstrated by the charge,
in which the liability of the defendant is made to depend altogether on
the conduct of the gateman at Baltimore, as follows:

“Tf they went to the station and remained there, waiting for a train
they knew to be too late, when they had opportunity to take other trains
which would put them there in time, they could not recover.

“If the jury believes the evidence in this case, there were several trains
leaving Baltimore for Washington after the plaintiff had reached the
station, either one of which they could have taken and reached Washing-
ton before 9:30; and if they had opportunity to take this train or any
one of them, and failed to do so, with the opportunity to do it, then their
failure to take one of those trains would be negligence on their part and
pot on the part of the railroad company, the burden being on the plain-
tiffs to satisfy the jury by the greater weight of the evidence that they
were detained there by the negligence of the railroad company.”

We are also influenced in our decision and inclined to give effect to the
principle requiring allegation as well as proof, because the two actions
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were treated as identical, the same charge being given on all the issues,
without discrimination as to the law or the contentions of the parties,
when there was a radical difference, as disclosed by the evidence of the
plaintiffs.

The plaintiff Nita Williams testified :

1. “I took the first train for Washington after T got to the station.”

2. “We paid for a Pullman section and got one in Washington. We
did not ask the porter to make that down for us. I wassick. We did not
ask anybody to make it down for us, and nobody disturbed us in it.”

3. “Had a night’s rest from Richmond. I don’t think I moved.”

The plaintiff Jennie Sultan testified :

1. “I know there were a number of trains going to Washington. I
went to the man two or three times with that knowledge. I knew this
ticket was good to Washington. We could have gone to Washington on
any one of those trains if we could have gotten through the gate.”

2. “I asked him to make our berths down to Richmond, and ke said
“NO., 3 .

3. “I don’t think I had fifteen minutes sleep the whole night.”

These contradictions were material on the issues of negligence and
damages, and required the application of different principles in separate
charges.

For the reasons stated, a new trial is ordered.

New trial.

CAPE LOOKOUT LAND COMPANY, ProTeEsSTANT, v. C. 8. MAXWELL,
ENTERER.

(Filed 2 October, 1918.)

1. State’s Land—Entry—Protest—Issues—Form.

State’s land is not vacant and subject to entry if it has been already
granted by the State, and a protestant claiming under the prior grant need
not necessarily connect his title therewith in order to defeat the junior
entry ; and the form of an issue is objectionable which submits the ques-
tion as to whether the protestant was seized and possessed of the locus
in quo.

2. Appeal and Error—Issues—Answers—Record—Interpretation—Harmless
Error. )

The objectionable form of an issue, answered by the jury, need not neces-
sarily result in a new trial; and when it appears by reading the verdict, in
the light of the whole record, that no prejudicial error has been commit-
ted, the verdict thereon will not be disturbed on appeal.
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3. Same — State’s Lands — Entry — Protest—Grants—Title—Instructions—
Trials.

When it appears that the issue submitted is directed to the seizin and
possession of the protestant claiming under a prior entry to State’s lands,
but that the charge of the court put the burdenr upon the enterer to show,
by the greater weight of the evidence, that the prior grant, at the time it
was originally issued, did not cover the locus in quo and made his right to
recover depend thereon: Held, the case having been tried upon the correct
principle, the objectionable form of the issue would not alone warrant an
order for a new trial. Walker v. Parker, 169 N.-C., 155, cited, approved,
and applied.

4. Appeal and Error — Evidence — Objections and Exceptions — Harmless
Error.

The exclusion of evidence of a grant of State’s lands to the United States
Government, offered by the protestant for the purpose of showing sufficient
adverse possession to confer title, is immaterial, upon the trial of a protest
to an entry of State’s lands, when there is nothing to show that this part
of the land interfered with the entry protested.

5. Appeal and Error — Evidence —- Maps—State’s Lands—Entry—Protest—
Harmless Error.

When the map has been introduced in evidence upon a trial protesting
an entry of State’s land, testimony of a witness, upon information, as to a
beginning corner, is immaterial, if objectionable, when from the map this
corner is self-evident, and the evidence could not have had any apprecia-
ble effect on the trial.

ArrEaL by protestant from Calvert, J., at June Term, 1918, of Car-
TERET.

This is a protest to an entry, the protestant claiming that the land
entered is not vacant and unappropriated land, because—

1. It is covered by a grant issued by the State to John Fulford.

2. If the land entered is not covered by the grant, the title to it is in
the protestant by the law of accretion.

3. If the land is not covered by the grant, the title to it is in the
protestant by adverse possession.

The exceptions relate to evidence and to parts of the charge, which
will be adverted to in the opinion.

The jury returned the following verdict:

1. Is the protestant, Cape Lookout Land Company, seized and pos-
sessed of the Cape Lookout lands, round the present location of Cape
Lookout Point, as marked on the map, up to and including the parts
marked as Divine Cove and Wreck Point? Answer: No.

2. Is the land described in the entry and survey of Maxwell’s entry
vacant and unappropriated? Answer: Yes.

The protestant excepted to the issues submitted to the jury, and ten-
dered other issues.
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There was a judgment in favor of the enterer, and the protestant
appealed.

Julvus F. Duncan for protestant.
Graham W. Duncan and R. E. Whitehurst for enterer.

Arren, J. We do not approve the form of the issue submitted to the
jury because, under the first issue, the fact in dispute is whether the
land company is seized of the land in controversy, when in a proceed-
ing like this to protest an entry the enterer must fail unless he shows
that the grant relied on by the protestant does not cover his entry; and
if it appears that the entry is within the grant, the land is not vacant
and unappropriated and subject to entry, although the protestant does
not connect himself with the grant. In other words, the issue, sepa-
rated from the charge, would lead to the conclusion that the grant could
not be used to defeat the entry unless the protestant connected himself
with it, when on the contrary the land is not vacant and subject to entry
if it has been already granted by the State without regard to who has
acquired title under the grant. This would be sufficient to justify order-
ing a new trial if we were not required to look at the whole record and
to read the verdict with reference to the trial (T'aylor v. Stewart, 175
N. C,, 200) ; and when we do so we find no reversible error.

His Honor charged the jury that the first question presented under
the issue was whether the Fulferd grant covered the entry, and that
“the burden is upon Maxwell, the enterer, to satisfy you from the evi-
dence and by its greater weight that the Fulford grant at the time it
was originally issued did not cover the whole of that land around point
2 and up to and including Divine Cove.” He then explained fully and
accurately the law of aceretion and adverse possession and placed the
burden of proof c¢m the protestant of establishing title in these ways,
and concluded by instructing the jury that if the entry was within the
grant, or if the protestant had acquired title by accretion or adverse
possession, to answer the issue “Yes.”

These instructions are in accord with the rules established for the
trial of a protest to an entry which are summarized in Walker v. Parker,.
169 N. C., 155, as follows:

“1. The protestant shall be required to state in his protest that he
claimg an interest in or title to, the land covered by the entry, and if
he fails to do so his protest shall be dismissed.

“9, If he claims that a grant has been issued for the land covered by
the entry he shall name the grant and deseribe it with as much particu-
larity as he can.

“3. When the protestant alleges that the State has issued a grant
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covering the entry, the burden is on the enterer to prove to the satis-
faction of the jury that the grant does not cover the land described in
the entry, and if he fails to do so no grant can issue upon his entry.
‘4, If the enterer establishes the fact that the grant described in the
protest does not cover the land described in the entry, the protestant
may, if he has so alleged in his protest, and not otherwise, prove that
the land in the ertry is not vacant and unappropriated land by reason
of adverse possession, and that the burden of so proving is upon him.

“5. If the protestant does not allege in his protest that a grant has
issued for the land, but that the land is vacant and unappropriated by
reason of an adverse possession, the burden of proof upon this allega-
tion is upon the protestant.”

This disposes of the principle grounds of complaint by the protestant,
which are that his Honor did not place the burden of proof on the
enterer to show that the grant did not cover the entry, and that he
applied the rules governing the trial of actions to recover land to the
present proceeding. '

There are two exceptions to evidence which, as we understand the
record, are withcut merit. The first is as to the exclusion of evidence
offered by the protestant to prove that a part of the land in the Fulford
grant had been sold to the United States Government, and that it had
been held adversely long enough to confer title, but there is nothing to
show that this part of the land interfered with the entry, and the evi-
dence was therefore immaterial. The second is to alleging a witness to
state that if the beginning corner of the grant and information that
had been given to him was correct, that Lookout Point was at 3 on the
map, which on the conditions assumed was self-evident, and in any
event the evidence could not have had any appreciable effect on the
trial.

We have carefully examined the record and find no reason for dis-
turbing the verdict.

No error.

FLSIE B. PARKER anxp Her Guarpian, P. H. PARKER, v. E. HL HORTON
Anp EULA A. HORTON.

(Filed 2 October, 1918.)
1. Bills and Notes—Interest—Maturity—Actions.

Interest due and payable under the terms of a written instrument may
be recovered in an action before the principal sum has become due.

2. Justices of the Peace—Courts—Jurisdiction—Bills and Notes—Land.
Where an action to recover interest due upon a note, according to its
terms, is cognizable in the court of a justice of the peace, his jurisdiction
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is not ousted by reason of the note having been executed for the purchase
of land.
3. Justices of the Peace—Pleadings, Written—Admissions.

Where the parties to an action before a justice of the peace have
elected to file written pleadings, the pleadings are subject to the rule that
material allegation in the complaint not denied by the answer stand
admitted. Revisal, sec. 1458,

4. Judgments—Pleadings—Admissions—Bills and Notes—Failure of Con-

sideration—Infants-—Deeds and Conveyances—Warranty.
Where defendant alleges in his answer that a negotiable note sued on

was given in the purchase of lands from the plaintiff and another, and a
failure of consideration for want of title, but fails to deny the plaintiff’s
allegation that he is a holder of the instrument in due course, before
maturity: Held, the question raised as to the consideration for the note
prevents the rendition of a judgment against the defendant upon admis-
sion in the pleadings, which is not affected by the fact that the plaintiff
was under twenty-one years of age when conveying the land, and may not
be liable upon his warranty.

5. Judgments—Pleadings—Admissions—Allegations in Answer—Evidence.

In rendering judgment upen the pleadings, the matters alleged as a
defense must be regarded and dealt with as if established by the evidence.

Arprar by both parties from Carter, J., at the July Term, 1918, of
Herrroro.

This is an action against E. H. Horton and Eula A. Horton to recover
interest on a note before the principal became due, commenced before
a justice of the peace and heard in the Supericr Court on the appeal of
the defendants.

The return of the justice shows that the plaintiff complained for an
amount of interest due on a note and filed a written complaint, and that
the defendants denied the right of the plaintiff to recover, and filed a
written answer.

The written complaint of plaintiff alleged that on 24 July, 1912, the
defendants executed their negotiable promissory note payable to Walter
G. Cennor, by which they promised to pay to his order on 1 July, 1919,
the sum of $550, with interest from 1 January, 1913, payable annually;
that on the 8th day of March, 1913, the said Walter G. Connor, for
value and 1 due course, indorsed and transferred said note to Elsie B.
Connor, who afterwards intermarried with P. H. Parker and is a plain-
tiff in this action, and that no part of the interest due on said note has
been paid.

The answer of the defendant did not deny these allezaticns of the
complaint, but it alleged that the note declared on by the plaintiff was
given for the purchase money of the tract of land which the plaintiff
and Walter G. Connor sold and conveyed to the defendants; that the
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plaintiff and the said Connor warranted the title to said land, and that
they had no title thereto, and that the defendants got nothing by the
conveyance of said land.

While the action was pending in the Superior Court, Mrs, Eula A.
Horton died and her administrator was made a party defendant by
service of a summons returnable to the Superior Court on the first
Monday in March, 1918, and commanding the administrator to answer
the complaint which would be deposited in the office of the clerk within
the first three days of said term.

No pleadings were filed after the administrator was made a party,
nor was there any amendment to the original complaint.

In the Superior Court the plaintiff moved for judgment against both
defendants upon the ground that there was no denial of the cause of
action alleged in the complaint, and as the plaintiff was a holder of
the note in due ccurse, that the matters alleged in the answer were not
available against her as a defense or setoff,

The motion was allowed as to the male defendant and denied as to
the administrator because there was no pleading as to him, and to the
refusal to enter judgment against the administrator the plaintiff ex-
cepted.

The defendants moved the court to be allowed to amend their answer
or to file a new answer. This was denied and the defendants excepted.

The male defendant alsc excepted to the rendition of judgment against
him on the ground that he had denied liability according to the return
made by the justice of the peace. Both defendants also contended that
the justice of the peace had no jurisdiction of the cause of action. The
defendants also offered to intrcduce evidence which the court would not
allew them 1o do.

Judement was rendered on the pleadings in favor of the plaintiff
against the male defendant, and both parties appealed.

E. R. Tyler and Winborne & Winborne for plaintiff.
Alexander Lassiter and Gillam & Davenport for defendants.

Arren, J. This action to recover interest before the prineipal be-
came due can be maintained because by the terms of the note the inter-
est is payable annually (Bledsoe v. Nizon, 69 N. C., 91; Scott v. Fisher,
110 N. C., 311), and the jurisdiction of the justice’s court is not de-
feated by reason of the note being executed for the purchase of land.
McPeters v. English, 141 N. C., 491.

We have then an action properly constituted, of which the court had
jurisdiction, and as it was pending before a justice of the peace the
parties could, at their election, plead orally or in writing. “If oral,

10—176
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the substance must be entered by the justice on his docket; if written,
they must be filed by the justice and a reference to them be made on
his docket.” Revisal, sec. 1458.

They have elected to file written pleadings, and are subject to the
rule that material allegations in the complaint not denied by the answer
“stand admitted” (31 Cye., 207), and as the allegations not denied show
the plaintiff to be a purchaser for value of the note, a negotiable in-
strument, before maturity, and the amount of interest due, the plaintiff
was entitled to judgment against the male defendant as upon admissions
of the parties unless the matters alleged as a defense are available
against the plaintiff. (Bank v. Hatcher, 151 N. C., 359.) And upon
this question we would have no difficulty in approving the ruling of the
Superior Court but for the allegation in the answer that the plaintiff
and W. G. Connor sold the land to the defendants; that the note set out
in the complaint was given for the purchase money, and that there was
a total failure of title.

If these allegations are true, while the plaintiff, who is under twenty-
one years of age, may not be liable upon a warranty, there is an entire
failure of consideration, of which the plaintiff had knowledge as she
participated in the sale, and she could not recover; and when judgment
has been rendered upon the pleadings, we must deal with matters
alleged in defense as if established by evidence. It follows that there
is error in allowing the motion for judgment, and this makes it unneces-
sary to consider the other exceptions of the plaintiff and the defendants.

Reversed.

DAVID J. WILLIAMS v. D. F. BLIZZARD.
(Filed 9 October, 1918.)

Estates—Gifts—Remainders——~Contingent Limitations—Tenants in Common
—Rule in Shelley’s Case—Deeds and Conveyances—Defeasible Fee.

A gift of land to donor’s named “grandson (a young child at the time)
and his lawful heirs, children, if any; if not, to his brothers and sisters,
respectively,” conveys to the grandson a fee-simple title, defeasible upon
his dying without children, in which event it would go to his brothers and
sisters, the improbability thereof in a certain instance not being consid-
ered ; and by the use of the word ‘‘respectively,” as placed, neither the
grandson and his children nor the grandson and his brothers and sisters
take as tenants in common, but distinctively as a class, depending upon
the happening or non-happening of the contingency of his dying without
children. The Rule in Shelley’s Case has no application.
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ApreaL by defendant from Stacy, J., at chambers, in Clinton, 1 May,
1918,

Controversy submitted without action under Revisal, 803. The plain-
tiff contracted to deliver to the defendant a good and sufficient deed in
fee simple, with the usual covenants, to the tract of land therein de-
scribed. The defendant refused to accept said deed upon the ground
that the plaintiff could not convey a fee-simple deed to said tract. The
court adjudged in favor of the plaintiff, and the defendant appealed.

H. D. Willzams for plaintiff.
Gleorge R. Ward for defendant.

Crarg, C. J. The question presented depends upon the construction
of the following words in a deed executed by James Williams 24 May,
1847, to the plaintiff, his grandson, who was then four months of age,
which conveyed to his “grandson, David Williams, and his lawful heirs,
children, if any; if not, to his brothers and sisters, respectively, a cer-
tain tract of land in the county of Duplin and State aforesaid” (de-
seribing the same), with habendum, “to him, the said David Williams,
and his lawful heirs, children, if any; if not, to his brothers and sisters
as aforesaid, to his and their own proper use and behoof in fee simple
forever,” etc., with warranty clause, again repeating the same words of
limitation.

The deed is inartificially drawn. The words, “David Williams, and
his lawful heirs, children, if any; if not, to his brothers and sisters,
respectively,” are thrice repeated, 7. e., in the conveying clause, in the
habendum, and in the warranty. We understand therefrom that the
grantor had a well-defined and clear intention to convey this property
to his grandson and his lawful heirs, if he left children. In such con-
tingency a deed by him to the defendant would convey a fee simple
under the Rule in Shelley’s Case. But if there should be a defeasance
by his leaving no children as his heirs (improbable as such contingency
is on the faets in this case), then the property is to go to his brothers
and sisters. It was to prevent his disposing of the property by devise
or deed to others in such case that the defeasarice was put into the deed.
Otherwise, this thrice repeated limitation in the deed is entirely mean-
ingless. The evident intent was to hedge the conveyance with a restrie-
tion by which the property should go to the grantee’s brothers and
sigters notwithstanding any deed or devise by him should he leave no
children as his heirs.

" The words used are contradictory of the purpose to convey the prop-
erty to David Williams and his heirs generally. The use of words
“children, if any; if not, to his brothers and sisters, respectively” bring
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the case, we think, under the rule laid down in Whitfield v. Garris, 134
N. C,, 24, which held, “where a testator devises realty to a grandsonm,
and in the event of the death of the grandson without children, then
the realty to descend to other grandchildren, such devise vests a fee-
simple estate in the devisee, defeasible only on condition that he dies
without leaving heirs of his body.” The language used, “children, if
any; if not” in the connection ised is equivalent to saying “unto David
Williams and his lawful heirs; but if he should die without children,
then to his brothers and sisters.” This brings the deed clearly within
the line of cases which hold that the estate in the grantee is a defeasible
fee simple. Smith v. Lumber Co., 155 N. C., 389; O’Neal v. Borders,
170 N. C., 483.

The provisions in this deed are a conditional limitation. Smith .
Brisson, 90 N. C,, 284. In the “case agreed” it is admitted that at the
time of the deed, David J. Williams, then an infant four months old,
had several brothers and sisters then living, two of whom still survive.
He is now a man of about 72 years of age and the father of twelve
living children. The object of this proceeding is evidently to test the
question whether he can either devise the land or convey it in fee sim-
ple should he leave no children. It was to prevent this very thing that
the provision was put in the deed that in such contingency the property
shall go to the brothers and sisters of the grantee. The purpose was to
keep the property in the family.

This was not an estate in the plaintiff and his children which would
have made them tenants in common, as in Heath v. Heath, 114 N. C,,
547, for the reason that the plaintiff at the date of the deed had no
living children. Nor was it an estate in common between the plaintiff
and his brothers and sisters, for the word “respectively” follows this
clause and indicates that they were taken as a class and only in default
of children.

It appears in the agreement that the defendant admits that the plain-
tiff has twelve living children, and that one or more of them will sur-
vive the plaintiff, but this, however, is an admission of a future event
which the Court cannot act upon. While it is extremely improbable as
a matter of fact that David Williams shall leave no children as his heirs,
it is not an impossibility as a matter of law. The defendant evidently
will run no appreciable risk, but, as we construe the instrument, David
Williams cannot convey a fee simple, indefeasible, but it will be de-
feasible cnly upon the contingency of his leaving no children as his
heirs, for in that event the property would go to his brothers and sisters
by the express terms thrice repeated in the conveyance to him.

Reversed.
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THE MURRAY COMPANY v. BROADWAY AND LANGSTON.
(Filed 9 October, 1918,)

1. Vendor and Purchaser—Contracts, Written—Parol Evidence—Warranty
—Defense—Counter-claim.

Where a written contract of sale of a cotton ginning outfit contains the
stipulation that the purchaser should provide sufficient motive power for
its operation, if the same were not furnished by the seller, and the pur-
chaser has undertaken to provide the same, with further stipulation that
the writing is exact and entire, and no agreement or understanding, verbal
or otherwise, will be recognized unless therein contained: Held, parol
agreements as to the daily capacity of the gin operated by a certain engine
‘the purchaser had used under the salesman’s representation as to its suffi-
ciency for the purpose, is contradictory of and excluded by the terms of
the writing ; and in the absence of sufficient allegation or evidence to can-
cel the writing or of fraud and deceit, the parol agreement is not available
to the purchaser either by way of defense or counterclaim for damages
sustained.

2. Contracts—Fraud—Evidence—Parol Evidence.

The rule permitting parol evidence to contradict the terms of a written
instrument attacked for fraud in its procurement has no application when
there is no allegation or sufficient evidenece of such fraud, and the etfect of
parol evidence is only to vary the terms of the agreement as expressed in
the writing. Bullock v. Machine Co., 161 N. C., 13; Machine Co. v. Feezer,
152 N. C., 516, cited and applied.

Acrion tried before Calvert, J., and a jury, at February Term, 1918,
of LENOIR.

The action was to recover the balance due on the last note given on
purchase price of a ginning outfit sold by plaintiff to defendant. De-
fendant denied liability and set up a counter-claim in excess of any bal-
ance due. On issnes submitted, there was verdiet for plaintiff for
$183.95, the balance due on the purchase price.

Judgment for plaintiff, and defendant excepted and appealed.

J. B. Liles for pluintiff.
Rouse & Rouse for defendunt.

Hoxe, J. The evidence on the part of plaintiff tended to show that
in April, 1914, he sold and delivered to defendant a ginning outfit con-
sisting of two gins, elevator, press and necessary equipruent for the sum
of $1,483.72, $516.92 being paid in cash, and the balance due and pay-
able, respectively, on 15 November, 1914, and 15 November, 1915 ; that
the first note has been paid off and discharged and payments made on
the sccond, leaving a balance due thereon of $183.95; that soon after
the sale had, the machinery was delivered and installed, and later de-
fendants gave to plaintiff a certificate in terms as follows:
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“The Murray Company, Atlanta, Ga. Gentlemen: This is to certify
that the machinery sold the undersigned on contract 538 has been erected
in good workmanlike manner in our plant. The same is complete, is in
good order and in accordance with the terms of the contract, and is
hereby accepted. We have settled in full with your Mr. Frazier the
sum of $80 for the erection of the machinery” (making it more com-
pact) ; that the contract between the parties was in writing, and same
contained, among other stipulations, the following:

(a) “If the engine or boiler is not furnished by the Murray Com-
pany, then we agree to provide motive power of sufficient capacity to
drive machinery specified herein (the Murray Company to be held in
no manner responsible if insufficient), and arrange to run the line of
shaft the speed required by the Murray plans”; and at the close of the
contract:

“It is hereby expressly agreed that the above and foregoing is the
exact and entire contract between the purchaser and the Murray Com-
pany, and that no agreement or understanding, verbal or otherwise, will
be recognized unless specified in this contraet, which includes the war-
ranty as above stated.”

Defendants, admitting the purchase, delivery and use of the machin-
ery, and that there was a balance due on the face of the notes, alleged
by way of counter-claim and offered evidence tending to show that at
the time of the purchase and as an inducement thereto and as a part of
the consideration of the same, plaintiff’s agent in charge of the sale had
reported to defendants that a certain 85-horsepower kerosene engine
made by the International Harvester Company and sold by one H. H.
Grainger would preperly and sufficiently operate said ginning plant and
outfit, and orally contracted and agreed that said outfit when operated
by said engine would have the capacity to gin, and would gin, daily
twenty-five to thirty bales of lint cotton, and that the power furnished
would be ample for the purpose; that in reliance upon said representa-
tion and eontract, said engine was procured and the gins, ete., operated
therewith, but that the same had never been suflicient to operate said
gins and they had never been able to produce more than ten or twelve
bales per day.

Owing to the long delay and protracted use of the machinery with-
out protest on the part of defendants, it is no longer open to them to
set aside this trade on the ground of fraud, and they do not seek to do
50, and while there are accompanying this counter-claim, general aver-
ments that the defendants were entirely ignorant of the nature and
value of machinery and relied en the statements and representations of
plaintiff’s agent, ete., inducing the trade there is neither allegation nor
evidence on the part of defendants to justify a recovery of damages for
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fraud and deceit, a course sometimes opeh to a purchaser when such
fraud and deceit is sufficiently alleged and established (May v. Loomis;
140 N. C., 850; Van Natta v. Snyder, 98 Kan., 102}, and in their prin-
cipal answer defendants have only sef up a counter-claim for breach of
warranty in that the engine would not preperly operate the machinery
nor give the amount of twenty-five or thirty bales per day.

Confronted in the written contract with an express stipulation that
plaintiffs (if engine was purchased from others) would not be responsi-
ble if same was insufficient, defendants, on leave, had amended their
answer and alleged that this stipulation was inserted in the contract by
mutual mistake of the parties or by mistake of the defendants and the
fraud of plaintiffs.

On the issue raised by this averment, we find no evidence whatever
to support the position that there was any mistake on the part of plain-
tiffs in this feature of the contract, and we are inclined to concur in his
Honor’s view that the evidence offered is entirely insufficient to show
any fraud in this respect on the part of plaintiff; but if it be conceded
that there was such evidence and, sufficient to carry the question to the
jury on a proper issue, there is no allegation of either mistake or fraud
in regard to the remaining stipulation at the close of the written con-
tract between the parties, “That no agreement or understanding, verbal
or otherwise, will be recognized unless specified in this contract, which
includes the warranty above stated.” Nor is there allegation, evidence,
or claim, that the stipulation relied upon as the basis of defendant’s
counter-claim appears anywhere in the written contract.

Defendant’s case, then, is merely a counter-claim for breach of an
oral agreement in direct contravention of the written contract, and in
our opinion comes clearly within the principles of Machine Co. v. Mc-
Clamock, 152 N, C., 405, and other cases in accord with that well con-
sidered decision, that where a written agreement of this character stands
as the contract between the parties it excludes from consideration any
and all breaches of parol agreements either by way of defense or counter-
claim. Harvester Co. v. Carter, 173 N. C., 229, 231; Guano Co. v. Live-
stock Co., 168 N. C., 447 ; Simpson v. Greene & Sons, 160 N. C,, 31.

The position in no way antagonizes the decisions in Bullock v. Ma-
chine Co.,161 N. C., 13, and Machine Co. v. Feezer, 152 N. C., 516, and
others of like purport. In these cases the written contracts were set
aside for fraud, definitely alleged, clearly established, and promptly as-
serted, and it was held that the stipulations contained therein restrictive
of the agent’s power to bind or in any way affect the principal failed
with the eontract of which they were a part.

In Bullocks case, supra, it was held as follows: “The principle that
a written contract may not be contradicted or varied by parol evidence
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has no application when the writing itself is attacked for fraud; for if
the contract is vitiated by fraud, its provisions are carried with it, and
a clause in a contract of sale that it may not be varied by the repre-
sentations of the sales agent cannot have any effect if the contract itself
fails.”

A like ruling was made in Machine Co. v. Feezer, supra, and speaking
to the question in the opinion the Court said: “In the case at bar, as
soon as the purchaser discovered the defects complained of, and was
aware of the facts relevant to the issue, he immediately restored the
property to the company’s agent ‘in as good a conditicn as when he
got it and having done this and pleaded and established the fraud in
annulment of the trade, the restrictive stipulations are, as stated, no
longer available. To hold the contrary would be to sanction the prinei-
ple that the deeper the guilt the greater the immunity, and enable fraud
by its own contrivances to so entrench itself that its position would in
many instances be practically unassailable.”

In the instant case, however, as stated, the contract stands and the
rights and liabilities of the parties must be governed by its terms and
provisions.

There is no error and the judgment of the Superior Court is affirmed.

No error.

MINNIE MILLER v. BANK OF WASHINGTON.
(Filed 9 October, 1918.)

Appeal and Error—Divided Court—Judgments—Bank and Banking—De-
pssits—Claimant—Notice—Issues—Answers-—QOpinions.

The matters for decision on this appeal are whether the defendant bank
is responsible to the true owner for paying the depositor, under the facts
of this case, after notice given to it by owner that the money was her own,
and not that of the depositor; and whether the findings to the issues sub-
mitted were irreconcilable and a new trial should be ordered. The Court
being equally divided, Brown, J., not sitting; Crark, C. J., writing an
opinion ; Hok®, J., concurring; WALKER and ArLiEN, JJ., each writing a
dissenting opinion. The judgment of the lower court is affirmed without
being a precedent. )

Arprar by defendant from Bond, J., at February Term, 1918, of
BravuFoRT.

This is an appeal by the defendant bank from a judgment requiring
it to pay the plaintiff Minnie Miller $800 and interest. The complaint
alleged that her husband, G. H. Miller, had fraudulently procured said
$800 from her, and with the fraudulent purpose to convert it to his own
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use and unknown to her, had deposited it in the defendant bank in Wash-
ington, N. C., in his own name, but notwithstanding the notice to the
bank from her of such facts and of the attendant circumstances, and her
notice not to pay out the same to him, and though knowing that she
was getting out an attachment upon said sum, the bank paid out the
said money to G. H. Miller, who immediately absconded and left the
State. The plaintiff says she handed him the money to put in the bank
at Belhaven, where she lived.

The jury found upon the issues submitted that when the bank paid
said fund over to G. H. Miller, the plaintiff Minnie Miller was the
equitable owner of said deposit; that the bank knew that she claimed
to own said fund, and knew, ¢r had reason to believe, that she was get-
ting out proceedings to have the same attached.

There was evidence that the said G. H. Miller was the second husband
of the plaintiff, who had four children by her first husband, and that
she mortgaged her home to procure this $800 to go into business with
Miller, and gave it to him to deposit in the bank at Belhaven, where they
lived, but without her authority he put it in the bank at Washington
in his own name, and threatened to leave the State; that suspecting his
purpose, she ccusulted a lawyer in Belhaven, who put her in phone com-
munication with his partner, Mr. McMullen, a prominent lawyer in
Washington, whom she notified that she would arrive on the next train.
He took her in his car to the bank and saw the cashier, whom, as she tes-
tified, she told “all about” the circumstances, and that her hushand was
drinking and intended to defraud her of said sum. The cashier, while
declining to admit that the money had been deposited by the husband,
intimated to the plaintiff’s lawyer, Mr. McMullen, who was also a
director in the bank, that he could take out legal proceedings to stop
payment. Mr. McMullen, after advising the cashier not to pay the
money to plaintif’s husband, returned to his office with the plaintiff to
get out proceedings in attachment. The defendant’s cashier, knowing of
this purpose, in a very short time, called up Mr. MecMullen and told him
he need not proceed any further, that he had paid out the $800 to Mr.
(. H. Miller. The latter, having discovered his wife’s purpose, had
come through the country in an automcbile, and, presenting himself to
the cashier, after the plaintiff’s notice to him that it was her property
deposited with her husband for a certain specified purpose, and that he
was interiding fraudulently to convert it to his own uses, the cashier
paid out the full amount thereof to him while attachment proceedings
were being prepared. Miller immediately left the State and his where-
abouts are unknown.

Ward & Grimes for plaintiff.
Small, MacLean, Bragraw & Rodman for defendant.
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Crarg, C. J. When a bank has reasonable notice of a bona fide claim
that money deposited with it is the property of another than the de-
positor, it should withhold payment until there is reasonable oppor-
tunity to institute legal proceedings to contest the ownership. For a
much stronger reason, a bank should withhold payment when it has no-
tice, as in this case, not merely that the title to the fund is in question,
but that it has been deposited without the authority of the owner, with
the fraudulent intent on the part of a trustee or agent to convert to his
own use funds placed with him in trust.

Suppose the bank was notified that funds placed on deposit had been
stolen by the depositor? The bank surely under such circumstances
could not be justified in paying over said fund to the depositor. This
is so, also, as a matter of public poliey in cases where an agent or official
deposits with a bank funds which it has notice that he has embezzled.
The bank could not in such cases pay over such sum to the depositor
without being a “fence.”

In this case if there was not embezzlement, the evidence is uncontra-
dicted that the bank had notice that the plaintiff claimed that said
G. H. Miller had by false pretenses procured his wife to mortgage her
home to procure said $800, and had induced her to place the same in
his hands for a specified purpose with the intent in breach of his trust
to convert same to his own use. The defendant, with notice of these
allegations made to it by the plaintiff, and with knowledge that said
lawyer was preparing attachment proceedings, in a few minutes there-
after nevertheless paid out said fund to the husband, who immediately
absconded. In the verdict and judgment holding the defendant liable
for such payment there was no error. Stair v. Bank, 53 Pa. St., 364;
93 Amer. Decis., 759; Bank v. Mason, 95 Penn. St., 117; McDermott
v. Bank, 100 ¢b., 287. Bank v. Mason holds that the deposit is but
prima facie evidence of the ownership of the fund by the depositor.
MeDermott v. Bank holds that money deposited in a bank to the credit
0f one person can be shown to be the property of another. It is also
held in Bank v. King, 57 Penn. St., 206, that the deposit of money be-
longing to a trust fund by a trustee in his own name does not change
the title thereto.

In such cases, when notice is given to a bank, it will pay the depositor
at its own risk. Bank v. Bache, 71 Penn. St. (21 P. F. Smith), 213,
citing Bank v. King, 7 B. P. Smith, 202. To the same purport Bank .
Gillespie, 137 U. S., 411, and annotations thereto in Rose’s Notes.

In Tiffany on Banks, p. 50, it is said, “After receiving notice of an
adverse claim, the bank will pay its depositor at its peril. . . . Payment
to the equitable owner will, of course, always be a defense,’ citing
Brown v. Bank, 51 Kan., 359; Commission Co. v. Gerlack, 92 Mo. App.,
326; Adams v. Shoe and Leather Co., 9 N. Y. Supp., 75.
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In Morse on Banks (3 ed.), sec. 342, it is said: “A bank is justified
in paying to the depositer, or his order, until the fund is claimed by
some cther person. But if notified that the funds belong to another, it
will pay the depositor at its peril. If it has notice that a third person
claims under a superior title and intends to enforce a claim adverse to
the depository, the bank should hold the funds until the title is settled, or
take a bond of indemnity; otherwise it may be a loser,” citing several
cages.

In our own State, Bank v. Clapp, 76 N. C., 482, holds that where the

bank participates with the trustee in the misapplication of a fund, it is
liable to the cestui que trust for any loss sustained thereby. In this
case, while the bank did not actively participate in the sense of receiv-
ing any benefit therefrom, it was liable for its negligence, to say the
least, in not holding the fund under all the circumstances till the plain-
tiff could take out legal proceedings and prove her allegations of being
the beneficial owner of the fund, as she has since done in this action.
The whole evidence shows the evident good faith of the plaintiff. Be-
sides, the jury find that she was the direct owner of the deposit.
_ There is no evidence impeaching her character. On the contrary,
two witnesses testified to her good character, and none to the contrary.
'\There is no defect in that the absconding husband is not a party to
this proceeding. He has no possible interest in this action, for he has
received the fund, and the judgment herein cannot affect him in any
way. It would have been otherwise if the fund had not been paid over,
but was still in litigation, and in that event the bank might have made
him a party by publication. As it is, “The subsequent proceedings in-
terest -shim no more.”

It is true that the jury also found that the plaintiff did not notify
the bank “that the $800 was her money and why it was in the bank and
request the bank to hold it until she could have it attached,” but in view
of the fact that the jury found that the plaintiff was the equitable
owner of the $800 when it paid Miller the money, and that it knew at
the time that it paid him that the plaintiff claimed to own the money,
and that 1t knew, or had reason to believe, that the plaintiff was pro-
ceeding to have the same attached, judgment was properly entered for
the plaintiff. It was not essential that she should have notified the bank
that it was her money, and why, and request the bank to hold it until shé
could have it attached when it is found that she was the real owner;
that the bank knew she claimed to own the fund and knew, or had
reason to believe, that she was proceeding to have it attached.

The statement of ten of the jurors after they were discharged that
they intended to find a verdict for the defendant bank was a legal in-
ference and was disregarded by the court. It was a matter which rested
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within its discretion. If verdicts must be set aside as a matter of law
upon such representations of a jury after its discharge, it will encour-
age proceedings that will be altogether unseemly in the practice of the
courts and in the due administration of justice. The action of the
judge in such cases must necessarily be left to the diseretion of the pre-
siding judge, who has full knowledge of the attendant circumstances,
and possibly of much which deces not appear in the record.

Upon the findings of the jury the judge properly entered judgment
for the plaintiff.

The geologlst upon the examination of a lump of coal can discover
the species of trees of which 1t was composed eons ago. The layer of
sandstene or of marble will show the raindrops and the footprints of
passing animals when these substances were yet plastic with heat. Am-
ber and other substances retain the insects that lighted upon them.
From these substances the scientists can rebuild the story of thousands
of years ago when man or semi-man, or beast, was floundering in the
bogs and swamps where now stand the sclid hills or spread out are the
smiling plains. So in the dry records of legal proceedings are embalmed
many a tale of wrong and of woe which can be deciphered by some
future historian, but in few of them can be found a more pathetie or
moving kinema of life than is shown in this case.

In this instance four helpless little children were left to the care of
_their widowed mother, who seemed to them a deity on earth—and to them
such she was, for she alone stood between them and the cold and want
and hunger of a heartless world. Their father despairing in the strug-
gle of life, or perhaps with a diseased brain, and despondent, unsum-
moned and uncalled, struck by a suicide’s hand staggered out of life into
the great silence. In some sane and unselfish moment he had insured his
life. 'With this the mother of these children bought an humble home.
Then came the prowling wolf in human shape.

With the plea that by the union of his laber and her little capital eon-
ditions could be bettered, he proposed marriage and a union of his labor
and of her money, the latter to be raised by an $800 mortgage on the
little home. The appeal to mother love, the most divine spark that this
world holds, was irresistible. The marriage made, the $800 raised on
the mortgage was given to the deceiver by the mother, to be placed in the
Bank where they lived. The enterprise had not yet been begun. The
money was still the mother’s (as the jury found). The agent, false to
his trust, and without the plaintiff’s authority or knowledge, placed the
fund in his own name in the defendant bank, in a town 30 miles away.
Learning of this, and that the trustee intended to fly the State, the
frightened mother, unknowing at first what tc do, was at last advised by
counsel, and, hastening to Washington, N. C., by rail, in company with



N. C.] FALL TERM, 1918, 157

MiiLER . BANK.

a director of the defendant bank, told the cashier (as the jury find) that
she claimed the fund, and the jury find also that she owned it and that
the bank knew she would at oncg take out legal proceedings to attach it.
In the meantime the false depositor, having been informed by wire or
otherwise by scme one, rushing through the country by automobile and
getting to the bank, the defendant promptly paid the plaintiff’s $800
over to him, and he disappeared “over the rim of the world,” and his
whereabouts are unknown to this day, according to the evidence. The
defendant knew that the plaintiff’s counsel was preparing papers to pro-
tect Irer rights as owner of the fund (as the jury find she was), for he
phoned her counsel that he need nct proceed, for he had paid out the
fund to the defaulting and fugitive depositor. “Then all the Greeks
took Sosthenes, the chief ruler of the synagogue, and beat him before
the judgment seat, and Gallio (the governor and judge) cared for none
of these things.” Aects xviii, 16. The defendant cared not that the true
owner should lose the fund, and that the defaulter shculd make off with:
it before the plaintiff, by lezal proceedings, could protect the rights of
herself and of her helpless children in the protecting fund left by their
father.

The swindling defaulter has disappeared, no man knows where, and
the plaintiff’s money, the hope of her four little children, disappeared
with him. The mortoage, however, remains and sticks closer than a
brother, and with it and the court costs will go the roof from over their
heads, unless speedy justice is rendered. Inspiration tells us that above
the roof of that humble home is God and His Heaven, and poetry tells
us that the stars are always shining there, but remove that shelter, and
the snows and sleets and the winds of winter will come till the deceived
and despairing’ mother, like the widow of Blennerhassett, perchance,
“may be found alone at midnight, mingling her tears with the torrents
that freeze as they fall.”

It was easy for the defendant to regard only its own interests, and,
careless of the rights of the plaintiff turn over the fund to the deceiver
and the defaulter, while the plaintiff, as it knew, was endeavoring to
complete the legal proceedings to enable her to assert her rights. The
Court might lightly order a new trial, but the mortgagee will need his
principal and interest when they are not forthcoming. There must be
money for the lawyer and the witnesses, and there shall be the delays of
justice “which maketh the heart sick,” while the little children may lack
shelter and cry for bread.

The plaintiff’s $£00 (for the jury find it was hers) was wrongfully
paid out by the defendant in July, 1915, three years and two months
ago, and the plaintiff has already lost more than $150, interest on money
which she has not, besides the lawyer’s fees and the loss of time attending
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court, and other expenses, to recover her own. Is not this enough? Jus-
tice is “lame in its feet,” like Mephibosheth, the son of Jonathan (2
Sam. iv, 4), and moves slowly. The Scriptures are full of injunctions
to give judgment in righteousness for the protection of the “widow and
the fatherless.”

Have those fatherless little children no rights, which the courts can
consider, in the shelter provided by the foresight of their unfortunate
father—children of whom God, when He walked the earth, said that of
such in heart were His kingdom ?

The court and jury have said that the frantic and deceived mother
was the true owner of that home, which she devotes to her children.
Why protract litigation till interest and costs of litigation shall take it
from them? The story of the fair-haired wife of Sparta’s king,

“Whose face launched a thousand ships
And sacked the topmost towers of Troy,”

as told by the blind old bard, still moves the hearts of men, after the lapse
of thirty centuries, in proof of the might and majesty and power of the
beauty that is woman ; but there is greater power, because more universal
and mcre pathetic, in that mother love which dares do, and does, all for
her children—a love which knows neither time nor place nor limit.

The human heart is like an Eolian harp, tuned and trembling to the
touch of every wind that whispers by, making musie, sad or sweet, as the
breeze shall blow.

Women and children are the great heart of the world. Without them,
there can be no future. Helpless they may seem, but the very continu-
ance and existence of all humanity hang upon them. Justice should
have no sword sharper, more sudden, or surer than that which should be
drawn against the heartless swindler who would condemn them to pov-
erty and want, as in this case, or wear a sterner face than against the
“careless (Gtallio,” whose indifference has made possible the consumma-
tion of such crime.

There is in this record nothing whatever that calls in question the
good character, which is shown by two witnesses and not contradicted,
and the absolute good faith, of the unfortunate mother; nothing to miti-
gate the atrocious iniquity of the absconding swindler, and nothing to
palliate the careless indifference of the defendant bank, which paid the
plaintif’s money to the defaulter, though knowing she claimed it and
was even then getting out proceedings to protect her rights.

The judge attached no importance to the defendant’s ex parte deal-
ings with the jury after verdict. It is no diseredit to the plaintiff or her
lawyer that she did not enter into competition along that line. The
defendant should look to get the money back from the party to whom it
was paid out by its own negligence, against the protest of the true owner.
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In this case four opinions have been filed, but Judge Brown, being a
stockholder in defendant bank, does not sit, and, the Court “being evenly
divided, the judgment is affirmed.” The opinions in favor of affirmation
(like those of ‘a contrary view) express the views of each writer only,
the conclusion alone that there “being an even division, the judgment is
affirmed,” is the act of the Court, by operation of law.

In the English courts, until a recent period, each judge gave his
opinion in every case, and this was true in the early Reports of this
Court, and of the United States Supreme Court to a large extent. The
custom of filing only one opinion, which is adopted by all the gourt
(except when there is a dissent) was to save time, and also space in the
volume of Reports, but it has always been open to any judge to express
his views, whether he agrees with the majority or dissents, or when there
is an even division of opinion.

The purpose to be served in filing opinions is to give the reasons actu-
ating the Court, and this applies as much to dissenting opinions and to
opinions on a divided court as where there is unanimous opinion. If
the reasons given cannot be sustained, upon examination, by the bar and
by public opinion, as sound, sooner or later the ruling is reversed by the
Court itself, or is cured by legislation.

There is even more cause to give the views of the members where the
Court is evenly divided than when one or two members dissent, for it is
especially necessary when the Court is evenly divided that the reasons
for differing conclusions reached by the members of the Court should be
stated, that they may be considered and that the sounder reason, which,
under our form of government, it is assumed, will ultimately control,
may be adopted in some future opinion, or that legislation may cure the
situation.

There is no decision or rule, nor, indeed, is there any power, in any
court to control the vote or the expression of the views of any judge,
whether by a dissenting or a concurring opinion, or when the Court is
evenly divided. Indeed, an examination shows that opinions are more
generally filed when the Court is evenly divided, and naturally so,
because, as above stated, when the Court is evenly divided, the reasons
urged on each side are more important to be given to the public, that on
further consideration it may be determined where the right lies.

The first time that this Court laid down the doctrine that when the
Court is “evenly divided the judgment below must be affirmed” was in
Durham v. R. R., 113 N. C., 240, in an opinion written by the writer of
this. The Court did not lay down the rule that in such cases no opinions
should be filed, but said, “The judgment below stands, not as a precedent,
but as a decision in this ease,” and in all subsequent cases no different
rule has been asserted. On the contrary, in Ward v. Odell, 126 N. C.,
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946, there were two opinions filed—one cn each side. In the same
volume, Boone v. Peebles, p. 824, there was only one opinion, which was
in favor of affirming the judgment, but it was stated in both cases that
the Court was evenly divided, and therefore the judgment below was
affirmed.

In Durham ». R. R., supra, in which the Court laid down this rule,
five opinions from the United States Supreme Court and one from Mas-
sachusetts were cited as sufficient authority for the proposition, and in
gach of those, while the judgment below was affirmed, upon an eveuly
divided Court, opinions were filed.

The cases cited, first, were Etting v. Bank, 24 U. S. (11 Wheat.), 59,
in which Marshall, C. J., writes an opinion on the merits, which he con-
cludes by saying: “The principles of law which have been stated cannot
be settled, but the judgment is affirmed, the Court being divided in
opinion upon it.”

In the next case, Benton v. Woosley, 37 U. S. (12 Pet.), 27, Taney,
C. J., writes an opinion on the merits, but concludes by saying that, the
Court being equally divided, the judgment below is affirmed. In Holmes
v. Jennison, 39 U. S. (14 Pet.), 540, the Court writes an opinion affirm-
ing the refusal of a writ of habeas corpus, but states in the conclusion
that it was done by a divided Court affirming the judgment below. Five
judges filed opinions in that case, which was one of great importance,
and 159 pages are taken up in reporting the case.

The next case cited in Durham v. R. BE., supra, was an important one
also—Washington v. Bridge Co., 44 U. 8. (3 Howard), 213, which
affirmed the judgment by a divided Court, but there was an opinion for
affirmance on the merits filed.

This Court also cited Durant v. Essex, 90 Mass. (8 Allen), 103, the
opinion holding that a decision by an evenly divided Court afirming the
judgment below, while not a precedent, has the “same efficacy in every
respect as if the opinion had been rendered with all the judges concur-
ring.” :

Sinee Durham v. R. R. was decided, in the famous income-tax case,
Pollock v. Loan & Trust Co., 157 U. S., 429, the judgment of the Court
below was affirmed by an evenly divided Court. The report of that case
oceupies 226 pages, and two opinions were filed in affirmance and two
for reversal. When that case came up on a rehearing (158 U. S., €01)
the judge appointed to the vacancy voted for affirmance, but one of the
judges who on the former hearing had voted for affirmance voted for a
reversal, which was thus carried by a vote of 5 to 4. There were two
opinions for affirmance filed, and all four of the dissenting judges writ-
ing opinions, among them the present distinguished Chief Justice of
that Court. The report of the case occupies 215 pages. Never were dis-
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senting opinions more valuable, for the American people have endorsed
the views of the dissenting judges and written into the Constitution an
amendment, without which it would have been impossible for this coun-
try to maintain the present great struggle for the maintenance of eivili-
zation and a democratic form of government on the earth.

Not to multiply instances, in Downes v. Bidwell, 182 U. 8., 244, known
as the “Insular Possessicns Case,” all nine of the judges expressed their
views, the report of the case covering 154 pages. This was the case in
which it was said that the Court had “filed nine dissenting opinions.”

This Court has never held that it would file no opinion in any case,
except on motions for “new trial for newly discovered testimony” (Hern-
don v. R. R, 121 N. C,, 498, and eases there cited, and citations in Anno.
Ed.), and then only for the reason that, being not on the law, but purely
upen the facts, which can never exactly recur in another case, an opinion
would be of no benefit; but of course any judge has a right to file his
views, even in such case, should he see fit. Even to per curiam decisions,
which are decis’ons without any opinion by the Court, dissenting opin-
ions lLave been filed, this matter being solely in the diseretion of the
judwe.  flarkins v. Cathey, 119 N. C., 658; Wyatt v. Mfg. Co., 116
N. ¢, 272, and there are others. In Thomas v. Fulford, 117 N. C., 667,
there were five opinions, ne two of which agreed on all points.

The Court being evenly divided, the judgment of the Court below 1s
affirmed. Durham ». R. R., 113 N, C., 240, and citations thereto in
Anno. Ed.

No error.

Hoxg, J. T have given this case very careful consideration, and am
of opinion that, on the record and verdict, the plaintiff is entitled to
recover, and the judgment to that effect should Le affirmed.

While fully recognizing the obligation and duty of a bank towards its
depositor, the American courts have very generally held that when a
bank has reasonable notice of a bona fide claim that money deposited
with it is the property of another, it should premptly notify its depositor
and withhold payment until there 1s reasonable opportunity afforded the
claimant to institute legal proceedings in protection of his rights; and
in some instances the bank itself is required before payment to institute
proceed ngs and have the rights of the respective claimants determined.
Commission Co. v. Gerlock, Mo. App., 326; Jasellt v. Riggs Bank, App.
D. C. Cases, 159; Ry. Sav. Inst. v. Droke & Lawng, 25 N. J. Eq., 220;
Wayne Co. Bk. v. Airy, 95 Mich., 520; 2 Mitchie on Banking, 976; Tif-
fany on Banking, 50.

By the verdict in the present case, it is established that plaintiff is the
owner of the money deposited; that the bank knew that she claimed it,

11—176
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and that the bank also knew at the time of payment that plaintiff was
then engaged in taking out legal process to assert and protect her rights.
She had made inquiry of the bank about this deposit on the day in ques-
tion, at 10:30 a. m., accompanied by her attcrney, one of the bank direc-
tors; and the cashier, refusing, not improperly, to inform her of condi-
tions, himself gave decided intimation that her proper course was a
resort to legal procedure. Leaving the bank for that purpose, the money
was pald out to the husband during the day, between 1 and 2 o’clock,
according to her testimony and that of her attorney; and in the meantime
a woman, unaequainted in the town, having to arrange a bond and to pro-
cure money for attorney’s charges and court fees. The entire evidence,
to my mind, shows that no fair opportunity was allowed her to protect
her interest, and that the payment to her husband was made in violation
of her rights; and, to my mind, there is no conflict in the findings of the
jury on issues 3 and 53%4; the former, framed and designed to ascer-
tain if the bank was aware at the time of payment that she was about
to take out legal process; and the latter, whether she had notified the
bank it was her money, explained the nature of her claim and requested
it be held until she could have it attached. The entire charge of the
court, and the different colloquies with the jury on the subject, show
that issue 5% was especially designed to determine whether she had
requested the bank to hold the money, and that the jury so understood it.

On the record, I am of opinion, as stated, that the plaintiff’s rights in
the matter are clearly and directly established by the verdict of the jury
on the first three issues, and the result is not affected by the finding on
the last issue.

WaLxkER, J., dissenting from the affirmance of the judgment: It may
be well doubted whether the plaintiff has shown that the fund in question
did not belong to G. H. Miller, who was her husband. It was given to
him to be used in the automobile business, and it would therefore seem
that he had the right to deposit it where he pleased and in his own name.
The defendant bank offered to show a very good reason for not deposit-
ing it in the bank at Belhaven, which was that there was a business rival
who was an officer or an employee in that bank, and therefore he placed
it in the Bank of Washington. Besides, plaintiff testified that the busi-
ness was conducted in the name of G. H. Miller with her consent. And
thus, again, she further testified: “I knew for at least two weeks that he
had the money on deposit, in his own name, in the Bank of Washington,
and I did not communicate with that bank, and said nothing about it
until the 20th or 21st of July,” when she went to the bank with her for-
mier attorney to-get information about the deposit. She had dealings
with the bank after Miller checked out the deposit, and made no com-
plaint to the bank of its action in honoring his check until the latter



N.C.] FALL TERM, 1918. 163

MILrER v. BANK.

part of December following, when this suit was brought. It also ap-
peared by the testimony of her former attorney that she had ample time
to have attached the fund after she came to the bank, and before Miller
presented his check against the same, about three hours. The same
attorney testified that “The papers had been prepared and were waiting
for her to come and sign them, and all that was needed to perfect them
was her signature, and the advance payment of costs.” That “they could
have been served within half an hour.” The bank extended indulgence
to her afterwards on a paper it held against her, and she accepted it
without protest or objection at that time or at any subsequent time, until
she sued as to the payment of Miller’s check on the deposit.

The jury returned the following verdict:

“l. When defendant bank paid check drawn by G. H. Miller, was
plaintiff, Minnie Miller, equitable owner of the $800 referred to, as
alleged? Answer: Yes.

“2. Did defendant bank, at time it paid check drawn by G. H. Miller
for said $800, know that plaintiff, Minnie Miller, claimed to own said
fund? Answer: Yes.

“3. Did defendant bank, when it paid said check, know or have reason
to believe that plaintiff, Minnie Miller, was proceeding to have same
attached? Answer: Yes.

“4, Did payment of said check by said bank cause plaintiff to lose said
money? (No answer.)

“5. Is said bank indebted to plaintiff, Minnie Miller, and, if so, in
what amount? Answer: Yes; $800, with interest on same from 21 July,

1916 (by the court). ' A

“51%. Did plaintiff, Minnie Miller, before defendant paid out said
money, notify said bank that it was her money, and why it was hers, and
request said bank to hold it until she could have it attached? Answer:
No.”?

It would appear that the answer to issue No. 2 and that to issue
No. 515 are conflicting, if the defendant was not entitled to a verdiet on
the issues as they stood. It surely cannot be successfully contended that
a bank should hold a fund left with it and refuse to pay a check drawn
against the deposit upon a promise to pay checks of the depositor, merely
because some one enters the bank and claims the fund without any proof
of or suggestion as to the nature of the claim, and that is all the first
three issues decide. The knowledge of any claim at all may have con-
sisted in no more than information that she would attach the fund. But
‘here she had all of the necessary time, and failed, according to-the testi-
mony of the attorney, to act, when the time required was only one-half
of an hour. Did not the bank have the right to infer, when Miller pre-
sented his check just before the bank’s closing hour for the day—between
1 and 2 o’clock on 21 July, 1915—that if she really intended to attach
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the fund when she was in the bank earlier in the day, she had abandoned
her purpose, and she took no further action until she brought this
action? The conduct of the plaintiff, under the circumstances, should
estop her to claim that the bank was in default.

Mr. Morse, in his treatise on Banks and Banking, Vol. 1 (4 Ed.),
savs, at the close of section 343, p. 626: “Notice from the adverse claim-
ant to the bank shculd not hold the property any longer than would be
necessary for said claimant to push his rights directly against the de-
positor; that if he did so, he should have an order (attachment, gar-
nishee, or injunction) from the court to the bank to retain the deposit
until the question was settled, unless bond of indemnity be given; but
that if he did not, within a reasonable time after notifying the bank, pro-
ceed against the depositor directly, the bank would be released from any
obligation to him, and might act as though it had received no notice of
his claim.” Upon this authority of a standard text-hook (see, also, Zane
Banks and Banking par. 134), 1 need not discuss the difference between
the English and American precedents upcn this question. They are
somewhat at variance. But, whatever the law may be on this question,
T am of the opinion that, upon the verdict, the defendant was entitled
to judgment, or, at least, to a new trial. The verdict does not find, under
the first three issues, that the bank received any notice from the plaintiff
of her claim. From all that appears in those issues and the answers
thereto, the notice may have come to the bank in scme other way; and
as to the third issue, it may be said that the plaintiff was in fact not pro-
ceeding to attach the fund. If she threatened to do so, she did not exe-
cute her threat or begin to do so, but totally neglected to take any action
after she left the bank, according to the testimeny of her former attorney,
who stated that she could bave attached within one-half of an hour, as
everything was ready for her signature. How could the bank have notice
that something was proceeding to be done, when there was no proceeding,
but instead an abandonment of all proceeding, or at least a negligent
failure to proceed? Lucus a non lucendo. This evidence iz not contro-
verted. When no attachment was issued, after such a delay, why could
not the bank itself proceed to act upon the belief that the claim was not
a valid one and had therefore been withdrawn? The last issue finds that
the plaintiff did not notify the bank of her title to the fund, and why it
belonged to her; nor did she request the bank to hold it until she could
have attached it, nor does it appear that she offered to indemnify the
bank or save it harmless in any way. It is plain that the bank’s position
was a very delicate one, and it should not have dishonored Mr. Miller’s
check unless it had some rcasonable ground to believe that the claim of
the plaintiff was a valid one. As it is found by the jury, it had only
notice of some kind of claim by Mrs. Miller, but none of its nature; and,
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she having failed to attach or protect her interest, if she had any, within
the usual time, or at least a suflicient time, it would follow that the bank
should not have dishonored the check. Mere notice of a claim is not
enough to charge the bank with this heavy liability, when the plaintiff
could so easily have informed it of the facts in regard to her title, if she
had any, and tendered indemnity to save it from loss, which is a most
reasonable requirement, but this she did not do, and the jury have said
that the bank “was not even notified that it was her money, and why it
was hers, nor did she request the bank to hold the fund until she could
attach it.” If she had a claim to the money, then the bank was notified
that it was hers, and in this respect the findings on the second and on the
last 1ssue are in direct conflict. This is also true as to the third and the
last issues. All the information the bank had came from Mrs. Miller.
The jury found, in answer to the third issue, that the bank ‘“knew or
had reason to believe” that Mrs, Miller was proceeding to attach; and
yet, in answer to the last issue, they say that she made no request for the
bank to hold the fund until it could be attached.

The verdict, if not in favor of the defendant, will be found, upon a
careful interpretation by the light we derive from the eircumstances of
the case, to be conflicting, or at least so uncertain and confusing as to
require 2 new trial in order fo prevent what may be, and no doubt is, a
great injustice to the defendant. It has paid the full amount once.
Shall it be subjected to a double payment upon such a verdict, when the
intention of the jury, if we say the least of it, is not clear? The jury
would doubtless have answered the fourth issue “No” if tlie issue had not
been withdrawn and the judge had not given the peremptory instruction
to answer the fifth issue “Yes” and inserted the amount. I think the
fourth issue should have been submitted to the jury or some similar one.
They may have found that her loss, if any, was due to her own negli-
gence in leaving the money in the bank after two weeks knowledge of its
deposit there, or that she failed to act with ordinary diligence in attach-
ing the fund; and there are other grounds upon which they could have
given an answer favorable to the defendant upon such an issue.

I may add that when the jury were informed that the plaintiff claimed
a judgment upon their verdict, they addressed the following paper to
the court:

“Norra Caroriva—Beaufort County.
In the Superior Court-—IFebruary Term, 1918.
(Title of cause.)
“To Hoxvorasre W. M. Boxbp, Judge Presiding:
“The undersigned jurors in the above entitled case, since they were
discharged by the court, have been informed that the contention is now
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made that their verdict is in favor of the plaintiff. If such contention is
made, they respectfully represent to the court that it is contrary to the
purpose and conclusion of the jury, who intended to find for the defend-
ant, and acted upon the impression and understanding that issue 4,
which they did not answer, and 614, which they answered ‘No, were the
vital issues; and if there is' any inconsistency in the verdiet in this
regard, it does not represent the intention of the jury. R. B. Weston,
H. G. Selby, J. S. Hodges, J. H. Woolard, Thad E. Adams, J. F.
Themas, Hilton C. Bowen, D. D. Harrison, A. T. Windlwy, L. B.
Edwards.”

I do not contend that this paper entitled the defendant, in law, to have
the verdict set aside, because there is a general rule that a jury may not
impeach their own verdict in such a way. But what the jury did is
strong evidence in support of my view—that, upon the face of the ver-
diet, their clear intention was to decide in favor of the defendant, because
they thought that the answer to the last issue, which was the dominant
and controlling one, was decisively in its favor and would entitle the
bank to the judgment of the court. Even if the matter is in a state of
doubt and uncertainty only, there should be another trial, so that the
right of it may clearly appear.

The perilous position of the bank is shown by the two following cases:
“It is clearly against public pclicy to permit a bank. that has received
money from a depositor, credited him therewith upon the books, and
thereby entered into an implied contract to honor his checks, to allege
that the money belongs to some one else. This may be done by an
attaching creditor or by the true owner of the fund; but the bank is
estopped by 1its own act.” Lockhaven First National Bank v. Mason, 95
Pa. St.,, 113. “It requires neither argument nor authority to show that
when a bank refuses the check of its depositor, drawn against funds, and
pays the money over to_ a third party, it does so at. its peril, and must
assume the burden of proof to show not only that the money in question
did not belong to the plaintiff (depositor), but also that it did not belong
to the parties to whom the bank paid it.” Patterson v. Marine National
Bank, 130 Pa. St., 419.

The English rule is flatly against the plaintifi’s right to recover, even
upen the phase of this case most favorable to her, and this Court has
never adopted or followed any other rule. It is the safer one and favors
the free handling of commercial paper, and stabilizes the confidence of
depositors in their banks. Any other rule would, in many cases, work
injustice, and is not necessary for the protection of the elaimant, who
can easily save himself by prudent and prompt action in enjoining the
bank or attaching the fund, or by enjoining the bank and making the

i
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depositor a party, so that the controversy can be tried out, the respective
claims adjusted, and the true owner of the fund ascertained, without
subjecting the bank to a double liability. o

The evidence is even stronger for defendant than we have so far stated
it. The plaintiff admitted not only that her husband had told her, two
weeks before the check was paid, that he had deposited the money in the
Washington bank to his own credit, but she further said: “I saw the
bank book on our desk, where we kept the business papers at the store.
Miller had told me that he had deposited it tc his personal credit, and
the bank book showed it. I had access to the bank book.” She told the
cashier of the bank that “she had given her husband this money to go
into the automobile business.” She and her attorney, on the day they
were in the bank making inquiry about Miller’s deposits, asked the
cashier, Mr. Ross, if Miller had any mcney there, and he replied that he
had no right to divulge the confidenfial affairs of the bank or to tell any-
thing about deposits, save to the depositor or his authorized representa-
tive, which was entirely proper, but he added that there was a legal way
of getting the information. His conduet immediately afterwards, in
discounting her paper and the accommodation he gave, showed clearly
that he felt kindly towards-hef and was not trying to favor her husband
as against her. Something has been said about the difficulty of Mrs.
Miller’s securing a bond for the attachment. The attorney testified that
he had agreed to sign the bond and that she was to go to the bank, dis-
count her note, and pay the small amount of advance fees for the attach-
ment. The bank did discount her note, she had the money to pay the
fees, and the bond and other papers were ready for her. She had nothing
to do then but to sign the papers, as the attorney stated. But she did not
go back to his office until too late. The bank was not in default, there-
fore, but the attachment was not issued because of her own delay. If
she had returned to his office, as she promised to do, she would have saved
her money, if, upon the facts, it really belonged to her instead of her -
husband.

I also am of the opinion that the court erred in excluding the proposed
testimony as to why G. H. Miller had deposited the money in the Bank
of Washington instead of the Bank of Belhaven, the reason given being
that there was a business rival in the Belhaven bank who would learn of
his business secrets. The fact that he placed the money in the Bank of
‘Washingten has been used against the defendant as a suspicious circum-
stance, and it was entitled to have this evidence admitted to rebut any
prejudicial inference that might be drawn from it.

The cases cited in the opinions for affirmance are not in point, because
the facts upon which they were decided are not the same as those to be
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found in this record. Tt will not be denied that, under certain eircum-
stances, a bank many be held liable for paying money to the depositor
upon his check, but we have no such case here; and, besides, upon the
face of the verdict, especially when the latter is construed in connection
with the evidence and the charge, the jury clearly intended to decide
with the defendant, or there is so much doubt about the matter that it
would be just to order another trial.

I have confined my discussion of this case strictly to the law, as is
proper for me to do, and have therefore made no reference to extraneous
matters, with which T am not concerned. They are not judicial ques-
tions, and are entirely foreign to the matter presented for our decision.

ArLew, J., dissenting from the afirmance of the judgment: The ques-
tions presented by the appeal are purely legal, and it obscures rather than
aids their correct solution to consider the parties and their needs.

If the plaintiff is a married woman, one of whose husbands committed
suicide and the other ran away from her, this may furnish a reason for
sympathy, but none for allowing her to recover from the defendant
money which it has already paid to her husband, unless the record justi-
fies it ; and when the verdict is considered in connection with the charge,
which is the proper rule of construction, it seems to me clear that there
is an irreccucilable conflict between the findings on issues 3 and 514, and,
if so, there must be a new trial.

The verdiet is as follows:

“]1, When defendant bank paid check drawn by G. H. Miller, was
plaintiff, Minnie Miller, equitable owner of the $800 referred to, as
alleged? Answer: Yes. '

“2, Did defendant bank, at time it paid check drawn by G. H. Miller
for said $800, know that plaintiff, Minnie Miller, elaimed to own said
fund? Answer: Yes.

“3. Did defendant bank, when it paid check, know or have reason to
believe that plaintiff, Minnie Miller, was proceeding to have same

~attached? Answer: Yes. _

4. Did payment of said check by said bank cause plaintiff to lose said
money? (Answer withdrawn by court.)

“5. Is said bank indebted to plaintiff, Minnie Miller, and, if so, in
what amount? Answer: Yes; $800, with interest on same from 21 July,
1916 (by the court).

“51%, Did plaintiff, Minnie Miller, before defendant paid out said
money, notify said bank that it was her money, and why it was hers, and
request said bank to hold it until she could have it attached? An-
swer: No.
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His Honor charged the jury on the third issue as follows:

“Now, gentlemen, it isn’t necessary, in order to fix that bank with her
intentions, that either Mr, McMullan or Mrs. Miller should have said,
in exact words, ‘I am going to attach the money” The meaning of that
issue is, Did either of them, by what they said or did, do anything that
was reasonably caleulated to put Mr. Ross on notice that they were going
to start some sort of a proceeding to keep Mr. Miller from getting that
money out of the bank? . . . If you find from the greater weight of
the evidence, if the bank knew or had reason to believe that Mrs. Miller
intended to start legal proceedings which would prevent the bank from
paying out that money, and knew that, or had reason to believe it at the
time they paid that money, and you find that these facts are shown by
the greater weight or preponderance of the evidence, you should answer
it “Yes’; otherwise, ‘No.””

He also charged the jury on issue 514 as follows:

“The plaintiff contends that, taking all of the other circumstances in
logical connection, that, starting out with the fact that she came here
for that purpose from the town in which she lives; that she had had a
consultation with a lawyer the day before; that he had referred her to a
lawyer here; that when she came she went immediately to the lawyer
here, to whom she had been referred; that she and her lawyer went to
the bank; that after the.conversation took place, she left the bank, and
that without her seeing Mr. Ross any ‘more, that Mr. Ross phoned Mr.
McMullan to the effect that the money had already been drawn out, and
she contends that, putting all of these facts together, that you ought to
find that Mr. Ross was told enough in that bank by her to let hita know
that she claimed the money, and that she wanted him to hold it for her
a reasonable time, and not pay it out, so that she could assert her rights,
if any, to the fund.”

The jury could not agree, and came into the court for further instruc-
tions, when the following cclloquy took place:

Juror: “I wanted to know whether we would have to believe that she
directly forbid his paying the money to him, or if from her conversation
would lead him to believe.

(Court: “If what she said and did indicated to him or was reasonably
sufficient to indicate to him that she wanted that money kept there until
she could tie it up, that would be the same thing as telling him in plain
language.” . . .)

The jury again came into court, when the following proceedings were
had:

Court: “Have you agreed on all of the questions?”

Juror: “No, sir.”

-
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Court: “Have you agreed on any of them %’

Juror: “No, sir. I think, about the first three could be agreed on, but
the main important one is the one we can’t agree on.”

The jury came into court a third time, when the following preceedings
were had :

Court: “I want to ask you, gentlemen, how many of the issues have
you agreed on ¥’

Juror: “We have agreed on the first issue. The last one is the main
tangle, though. Mr. Bowen wants you to explain that last issue.”

Juror Bowen: “I said I could answer it directly if it wasn’t for the
charge you stated to us.”

These two charges embody the same facts and are substantially alike,
and the jury was instructed, under each issue, that it was not necessary
for the plaintiff to use any particular words, but that if her language was
such as reasonably to lead the bank to believe.that she wanted the money
held until she could take out legal proceedings, the issues should be
answered “Yes”; and still the third issue was answered “Yes,” and issue
51/2 “No.”

In other words, when the record is read as a whole and the verdict is
construed with the charge, the jury has found in answer to issue 3 that
the conduet of the plaintiff was such as reasonably to lead the defendant
to believe that she wanted the money held until she could begin legal pro-
ceedings, and, in answer to issue 51%, that her conduct would not lead to
this result.

The explanation of this confliet is, that the issues are not identical and
the jury was confused by the charge, as is shown by the fact that they
asked for further instructions three times on issue 5%, and that ten of
the jury signed a paper stating that they thought their verdict was in
favor of the defendant.

The evidence of the plaintiff’s title to the money is also unsatisfactory,
and, upon the whole record, I think justice demands a new trial.

NoTeE.—While Justices WALKER and ALLEN hold to the view that no opinions
should have been filed in this case because the Court was evenly divided as to
what the decision should be, they dissented from the affirmance of the judg-
ment and deemed it proper to express their reasons therefor, as opinions were
filed to sustain the opposite view of the case.
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B. J. ROUSE T AL v. E. R. ROUSE, TRUSTEE, ET AL.
(Filed 9 October, 1918.)

1. Trusts and Trustees—Uses and Trusts—Adverse Claim—Limitation of
Actions—Statutes.

The statute of limitation will begin to run in bar of the rights of the

cestui que trust from the time the trustee, with the knowledge of the cestui

que trust, disclaims the trust, either expressly or by acts necessarily im-
plying a disclaimer.

. Trusts and Trustees—Uses and Trusts—Active Trusts—Passive Trusts—
Execution of Trusts—Statute of Uses—Right of Entry.

A conveyance in trust to donor’s son to pay over rents and profits to the
donor for life, and a certain amount thereafter to donor’s wife in Heu of
dower, and then directs a conveyance to donor’s children, creates an active
trust until the death of the wife, and thereafter it becomes passive, where-
under the heirs at Jaw may demand the conveyance or enter upon the
lands without it.

N

3. Same—Limitation of Actions—Statutes.

Where a trust has become passive, entitling the heirs at law to a con-
veyance, or entry without it, and the trustee continues in possession of the
lands under deeds from the heirs at law, theretofore obtained, he holds
adversely to the heirs at law, in the sense that the statute of limitations
will begin to run, and his continued adverse possession for the statutory
periods will bar their right of action, when they are under no legal dis-
ability.

. Trusts and Trustees—Uses and Trusts—Ouster—Equity—Laches,

The inaction of the cestui que trust for eleven years after the trustee
has claimed the trust lands as his own, under deeds he has acquired from
them, will bar their right of recovery in equity by their laches, when they
are under no legal disability.

'

. Trusts and Trustees—Title.
The trustee of an active trust must retain the title and control of the
lands, subject to the trust, in order to execute the user therein designated.

124

Acriow tried béfore Allen, J., at June Term, 1918, of Lznoir, upon
these issues:

1. Is B. J. Rouse estopped to claim an estate in the land deseribed in
the complaint? Answer: Yes.

2. Is B. J. Rouse barred by the lapse of time to assert a right to any
interest in the said land, as described in the complaint? Answer: Yes.

3. Is B. J. Rouse barred by the statute of limitations to maintain this
action? Answer: Yes.

Similar issues were submitted as to the other plaintiffs.

The court rendered judgment that defendants go without day and
recover costs. Plaintiffs excepted and appealed.
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G. V. Cowper, Moore, Dunn, Whitaker & Hamme for plamntiffs.
Guy V. Moore, A. D. Ward, Dawson, Manning & Wallace, and Man-
ning & Kitchin for defendants.

Brown, J. This action is brought by plaintiffs, as the heirs of W. J.
C. Rouse, to recover possession cf certain lands of defendant E. R. Rouse
and his co-defendant in possession thereof, to compel defendant E. R.
Rouse to execute conveyances of same, and for an accounting for the
rents and profits.

The defendants denied the right of plaintiffs to recover, and pleaded
specifically the several statutes of limitation.

The court instructed the jury that if they believed the evidence they
should angwer each of the issunes “Yes.” 1f such instruction is correct,
then the action is barred by the statute of limitations, and the judgment
must be affirmed.

On 13 January, 1887, W. J. C. Rouse and wife, Martha, executed to
their eldest sen, E. R. Rouse, defendant in this action, a deed for a tract
of land described in the pleadings, containing the following provision:

“But upon this special trust, that the said E. R. Rouse shall have and
hold the said granted premises for the use and benefit of the said W. J. C.
Rouse and his wife, Martha Rouse, upon the following conditions: That
the said E. R. Rouse shall rent and lease the said land and pay out of
rents and profits thereof to the said W. J. C. Rouse during his life, and,
in the event that he should die, leaving his wife surviving, then and in
that event the said E. R. Rouse shall pay to her, the said Martha Rouse,
the sum of $100 dollars annually out of the rents and profits of the lands
in lien of her dower; the residue of the rents and profits he shall pay
over and distribute pro rata among the heirs of W. J. C. Rouse. That
upon the death of the said W. J. C. Rouse and his wife, Martha Rouse,
the said E. R. Rouse shall convey said land to the heirs of W. J. C.
Rouse in fee simple. The heirs shall share alike, except E. R. Rouse,
who shall first account for 30 acres hereto deeded him by his father,
That the said W. J. C. Rouse and wife, Martha Rouse, shall have the
use and oceupying of the dwelling-house for and during their natural
lives.”

It is admitted that Martha Rouse survived her husband many years
and died on 30 May, 1905.

This action was commenced on 12 September, 1916,

The deed in trust to E. R. Rouse was before this Court in the case of
J. W. Rouse v. E. R. Rouse, 167 N. C., 209. The interest of J. W. Rouse
in the land had been sold under execution in March, 1889, during the
lifetime of Martha Rouse, and purchased by defendant E. R. Rouse.
We held that the interest of J. A. Rouse could not be sold under execu-
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tion during the lifetime of Martha Rouse, and that as long as she lived
the trust was an active and not a passive trust; that during her life the
trustée held the lands in trust for the purpose of collecting the rents and
profits and paying them over to the beneficiary.

It was evidently the intent of the grantor in the deed that the legal
title should remain in the trustee during the widow’s life, to the end that
he might execute the uses designated. He could not execute such uses
without retaining the title, pcssession, and control of the land.

In that case we held that during the life of Martha Rouse the trust
was active and not executed by the statute, and further interest of the
cestut que trust could not be sold under execution.

It is therefore manifest that defendant could acquire no title by ad-
verse possession during the lifetime of Martha Rouse.

But when Martha Rouse died, in May, 1905, the trust became a mere
passive trust, the active control and management of the trustee ceased,
and the children of the trustor, W. J. C. Rouse, had the right to call on
the trustee to execute deeds for the property according to the terms of the
trust, and without such deeds they had the right of entry upon the
property and the right to oust the trustee from possession. At her death
the statute executed the use, and the legal title as well as the equitable
became vested in the ten children of W, J. C. Rouse and their representa-
tives.

In the case referred to, we said that the cestui que trusts had no right
to demand a conveyance and no cause of action against E. R. Rouse
“until after the death of Martha Rouse.”

The evidence shows conclusively that the plaintiffs and those under
whom they claim put an end to this trust relation, so far as they were
able to, during the life of Martha Rouse, and that defendant E. R. Rouse
acquired their interest in the land and put the deeds upon record. At
date of her death plaintiff knew that he remained in possession of the
land adversely, claiming it as his own. No¢ demand was made upon him
to execute a deed or to account for rents and profits until tliis action was
brought, over eleven years after the expiration of the life interest, when
the cause of action accrued. It is a general rule that, as between trustee
and cestut que trust, lapse of time is not a bar to an action, but where
the trustee disclaims the trust, to the knowledge of the cestus que trust,
either expressly or by acts necessarily implying a disclaimer, and the
trustee remains in unbroken possession, lapse of time may be relied upon
as a defense. McAden v. Palmer, 140 N. C., 258; Welliams v. Church,
1 Ohio St., 478; Cox v. Carson, 169 N. C., 137.

If these plaintiffs had any enforcible equity against defendant, they
have slept on their rights for more than ten years, and they are guilty of
such laches that a court of equity will not lend its aid. As said by Jus-
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tice Gray, in Speidel v. Henrici, 120 U. 8., 387: “Independently of any
statute of limitations, courts of equity uniformly decline to assist a per-
son who has slept upon his rights and shows no excuse for his laches in
asserting them.” :

In Cox v. Carson, supra, it is said by Justice Walker that the statute
begins to run when the trustee disavows the trust with the knowledge of
the cestui que trust, or holds adversely to the claim of those he repre-
sented, citing Bacon v. Rives, 106 U. S., 107.

The case of Cherry v. Power Co., 142 N. C., 406, is in point and sus-
tains the conclusion that, upon all the evidence in this case, the statute
began to run at death of Martha Rouse.

Therefore, whether the seven- or ten-years limitation be applied, none
of plaintiffs being under disability, the action is barred.

No error.

J. 8. WILLIAMS anp J. J. BOWDEN v. CAPE FEAR LUMBER COMPANY.
(Filed 9 October, 1918.)

1. Appeal and Error—New Trial—Evidence—Tort.

When the Supreme Court, on appeal, has only decided that an instruc-
tion of the lower court, in effect, that the defendant would not be liable for
damages in trespass for its grantee’s cutting other trees than those it had
conveyed, was erroneous, the question of whether the defendant partici-
pated in the alleged wrongful act was left open for the new trial, and evi-
dence relating thereto may be introduced thereon, the competency of such
to be then passed upon.

2. Torts—Joint Tort Feasors—Evidence.

Where an injury is caused to another by a wrong committed by differ-
ent parties who owe him the same duty, and their acts naturally tend to
a breach thereof, the wrong may be regarded as joint, for which both of
the parties committing it may be held liable as joint tort feasors; and the
joint tort may be shown by direct proof or by circumstantial evidence,
such as the relationship of the parties, their dealing with each -other, and
their acts and conduct before and after the tort, when relevant to the
inquiry.

3. Contracts—Torts— Timber— Deeds and Conveyances— Evidence —Ques-
tions for Jury.

Where the action is to recover damages of the defendant for cutting
timber not conveyed in the plaintiff’s deed, and there is evidence tending
to show that such injury was wrongfully caused by the defendant’s
grantee, it is competent fo show, as fo the joint tort, that the defendant
and its grantee were corporations chartered by the laws of the same State,
had offices in the same building, with many stockholders and some officers
common to both; that the defendant’s president was the general manager
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of its grantee corporation ; that the grantee corporation had cut the timber
unlawfully for a considerable period, and in settlement, though made
through a trust company, had to account to the defendant’s officer, the
amount to be determined by the number of all trees cut by a certain rule
agreed upon, the amounts returned to the trustee including those for trees
so unlawfully cut.

4. Principal and Agent—Respondeat Superior—Contracts—Torts—Damages
—Corporations.

Where there is evidence tending to show that the tort complained of was
committed by a corporation under contract with the defendant corpora-
tion, and while the work was under the management or control of an
officer of them both, the acts and knowledge of such officer in respect to
the facts and circumstances under which the tort had been committed will
be imputed to the defendant, his principal, as its own, under the principle
of que fecit per alium fecit per se.

5. Same—Fires.

Where a corporation, as grantee of defendant corporation of certain
timber, has negligently set out fires to the lands of the plaintiff, the de-
fendant’s grantor, by the operation of its engines used in cutting the tim-
ber, under the charge of an officer of both corporations, the acts of the
officer for both corporations will be imputed to the defendant.

6. Contracts—Independent Contractor—Dangerous Instrumentalities—Fires
—Damages—Principal and Agent.

A principal may not escape liability for damages caused by an inde-
pendent contractor, when the work, under the contract, contemplates the
use of instrumentalities dangerous to the rights of others—in this case,
damages to the land of the owner from fires negligently set out by an
engine in cutting the timber therefrom.

7. Pleadings—Admissions—Information and Belief.

Admissions in the answer as to matters alleged on information and
belief in the complaint are admissions of the matters so alleged, and not
confined to the fact that the defendant has been so informed and believes
them.

Acrion tried before Calvert, J., and a jury, at March Term, 1918, of
Durrin.

The action was brought to recover damages for cutting and burning
timber belonging to plaintiff’s testator, and the case was before this
Court at Fall Term, 1916, Tt is reported in 172 N. C., at p. 297, where
the principal facts are stated, as they then appeared. We awarded a new
trial at that term, and the case was again tried below, when the jury
returned the following verdiet upon issues then submitted by the court:

1. Did the defendant Cape Fear Lumber Company wrongfully cut and
remove timber and trees of plaintiff’s testator, R. J. Williams, as alleged ?
Answer: Yes. .

2. If so, what damages are plaintiffs entitled to recover by reason
thereof ¢ Answer: $2,000, with interest from 1 August, 1911.
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3. Did defendant Cape Fear Lumber Company wrongfully set fire to
and burn and injure the R. J. Williams, Brown, place and the timber
trees, lightwood, straw, and woodsmold thereon, as alleged? Answer:
Yes. .
4. If so, what damages are plaintiffs entitled to recover by reason
thereof ¢ Answer: $1,500, with interest thereon from 4 July, 1911,

5. Did the defendant Cape Fear Lumber Company wrongfully set fire
to and burn and injure the part of the R. J. Williams home place, near
the gin, and the timber, trees, lightwood, straw, and woodsmold thereon,
as alleged? Answer: Yes.

6. If so, what damages are plaintiffs entitled to recover by reason
thereof ¢ Answer: $200, with interest from 1 July, 1911,

The judgment was rendered upon this verdict, and defendants ap-
pealed.

The other facts necessary to be stated will be found in the opinion.

H. D. Williams, W. F. Ward, and A. D. Ward for plaintiffs.
Langston, Allen & Taylor and Stevens & Beasley for defendant.

WaLxEr, J., after stating the case: When this case was before us at
a former term the discussion was restricted to an instruction of the
court with respect to the deed from the defendant to the Camp Manu-
facturing Company, as bearing upon the liability of the defendant for
cutting the trees, the lower court then holding, by its instruction, that
any trespass committed by the Camp Manufacturing Company, under
the authority of that deed, by cutting trees on the land not couveyed
thereby, would be considered as the act of the defendant, and make it
liable to the plaintiffs for such unlawful act or wrong. The jury were
then instructed that, under these faets, if found by them, they should
answer “Yes” to the following issue: “Did defendant Cape Fear Lum-
ber Company wrongfully cut and remove timber and trees of plaintiffs’
testator, R. J. Williams, as alleged?’ and the jury responded to the
issue in the affirmative under that instruction, the fact as to the cutting
of the timber by the Camp Manufacturing Company not being seriously
questioned, the defendant contending that an entry by the Camp Manu-
facturing Company under the deed, and cutfing the timber, would not
of itself have the éffect in law given to it by the court. And we so held,
for the reasons stated in the opinion of the Court, this being substan-
tially all the Court decided; and for this error alone the new trial was
ordered. This will more clearly be seen from the following language
of the Court:

“The instruction of the court, when considered in connection with
what precedes it, and the reference in the instruction to trees under a
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certain dimension, which is mentioned in the deed, being cut by the
Camp Manufacturing Company, shows that it had reference to the
authority given to said company by the deed to cut trees; and as thus
treated, it was too broad. The Camp Manufacturing Company could
cut, under the terms of the deed, only such trees as are descriked therein,
and if it cut other trees the appellant would not be liable therefor unless
it gave some authority apart from the deed to do the act. Its authority
given by the deed to cut trees of a certain dimension did not, of course,
extend to trees not of that kind, and the Camp Manufacturing Com-
pany wculd be liable alone for the trespass if it did cut other trees, in
the absence of any proof showing that the appellant participated in the
cutting or was in some way connected with it.”

And again in another part of the opinion: “The Camp Manufac-
turing Company was authorized by the deed to enter upon the land and
cut and remove trees, but not trees which did not come within the de-
scription of the deed; and for this reason the instruction was calculated
to mislead the jury as to the law and the nature of the appellant’s lia-
bility for the trespass of the Camp Manufacturing Company, if there
was any liability on its part. The instruction, as we have said, mani-
festly referred to an entry upon the lands under the deed to cut timber,
and this extended the appellant’s liability for the excessive acts of the
other company beyond its legitimate szope.”

In regard to the receipt of rent by the defendant from its grantee,
we said: “The aceeptance of rent, without any knowledge of the sources
from which it came, or for what it was given, would not create liability
for the tort or trespass of the Camp Manufacturing Company, as we
have seen by the above reference to 38 Cyc., 486, The receipt of the
money must be such as would amount to a ratification of the trespass,
or, under some circumstances, it might be evidence of a participation
therein. The instruction requested by the appellant is correct in prin-
ciple, and should have been given unless it has Leen extended to too
many of the issues. We do not see now how it affects the seventh issue.
If the appellant did nothing more than convey the trees he then owned
of a certain kind and dimensicn, and merely received the price therefor,
we do not see how it can be liable for the trespass of the Camp Manu-
facturing Company in cutting trees not described in the deed.
Plaintiff may be able to show that, under all the facts and circumstances
of the ease, the jury should find that there was concert of action between
the companies or that the appellant did so act as to authorize the tres-
pass, and if it did not do so originally, it has since so acted as to ratify
or endorse it.”

It appears that this Court did not undertake to decide at that time
what was the legal effect of the evidence as it then stood—that is,

12—176
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whether there was any to prove a joint trespass, apart from the deed
and entry thereunder by the Camp Manufacturing Company—but con-
fined itself solely to a construction of the deed and to the effect of the
mere cutting of timber by the grantee after he had entered upon the
land under the deed, without passing upon the question as to the suffi-
ciency of the evidence, in law, to show a concert of action between the
two companies, or, in cther words, a joint trespass. That matter, there-
fore, was left fully open for present consideration, without our being
controlled by the former decision, or even embarrassed by anything said
in the opinion of the Court. We merely held that, in view of the terms
of the deed then being ccnstrued, the instruction of the court to the jury
concerning the same was too broad, and therefore misleading. Very
different, though, is the question presented now, when we are to inquire
and declare whether there is any evidence tending to show that the de-
fendant participated in the tortious act of the other company which
was committed when it cut trees not conveyed. by the deed.

When two or more are engaged in an unlawful enterprise which
causes damage to another, each is individually responsible for all in-
juries committed in its prosecution, and this although the specific in-
jury was done by one of the parties alone, the liability of the other
being founded upon the concert of action. 38 Cye., 487; Smithwick v.
Ward, 52 N. C., 64; Grigg v. Wilmangton, 155 N. C,, 18; C. V. Coal
Oo. v. Wilson, 67 T11. App., 443. So when different parties owe the same
duty, and their acts naturally tend to the same breach of that duty, the
wrong may be regarded as joint and both may be held liable. 38 Cye.,
483, E. L., etc., Co. v. Hiller, 203 111., 518,

‘When there is community of fault, the rule of joint liability applies,
and the parties concerned are joint tort feasors. This joint concert or
agreement may, of course, be established, not only by direct proof of the
facts going to create if, but by circumstantial evidence. The relations of
the parties may be considered, and their dealings with respect to the
property upon which the tort is committed, and also their acts and con-
duct before and after the commission of the tort. These corporations
were evidently closely allied in interest. They were chartered in the
same State, and their domicile was then in the same town (Franklin,
Va.), and the same house, where they had their principal office. They
were both engaged in the same kind of business, and some of the officers
of both companies were the same, Mr, J. 1. Camp being the president of
one, the defendant in this case, and vice-president and general manager
of the other, and many of the stockholders were common to both. Then
there is the circumstance that this unlawful cutting was being done for
a considerable period of time, from which it would be inferred that if
the defendant had looked after its business with any reasonable eare and
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oversight, it had some knowledge of what was going on. - It had a direct
and important interest in the cutting, at least to the extent of stimulating
inquiry as to how it was being done, for it could not know whether it was
receiving its proper rentals, through the Atlantic Trust and Banking
Company, at Wilmington, N. C., without some such knowledge on its
part. The Camp Manufacturing Company was to be the debtor of the
defendant for all trees cut under the deed, the amount to be determined
by the number cut and by a certain rule agreed upon. But whether this
was being done according to the contract was a matter which deeply
interested the defendant, and it would not be apt, as a prudent business
concern, to leave the calculation of the amount due, or of the number of
trees cut, to the sole judgment of the other company, whose interest was,
in this respect, adverse to its own. This would not be in accordance with
the ordinary business rule. The returns were made by the Camp Manu-
facturing Company to the trust company, but how could the defendant
know of their correctness unless it had itself, or through some person
acting for it and having its confidence, investigated the matter and veri-
fied the returns, or have been in scme way assured of their accuracy?
If its officer was left in charge of the cutting, the inference might fairly
be drawn by the jury that he gave the company all the information con-
.eerning what was being done on the land. It is hardly to be conceived
that the defendant managed its business so loosely and carelessly as not
to know from what particular source the various sums came, which were,
from time te time, being paid by the Camp Manufacturing Company to
the trust company at Wilmington; that it caused no tally or audit to be
made, or no report to be sent in to it of how many trees, with the sizes,
were being cut on the land, but relied altogether and implicitly on the
returns to the trust company, without any investigation whatever and
without checking up the account. There are other circumstances which
more or less go to show knowledge. That such a course was taken would
tax to the utmost the simple faith of the most eredulous and confiding.
There are other cireumstances which more or less go to show knowledge
of what was actually done; and, further, that the relations between these
companies was so intimate and confidential as to give some assurance
that they had a common interest in their affairs, although in the disguise
of separate and distinet corporate names.

The law does not look merely at the form of things, but seeks to lay
bare the real transaction. We have been told that there is nothing in a
name, and it also is true that there may be nothing in two, which signifies
a real plurality of beings, or entities. We are not saying, or even inti-
mating, that the two names were used to deceive or to conceal the real
status, but the plaintiffs had the right to show and convince the jury, if
they could .do so, that there was in fact but one company though having
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two names. If it was but one entity, the defendant is liable for the tres-
pass, because manifestly it would then be chargeable for its own act; and
if there were two companies, in fact as well as in name, then their busi-
ness relations and the other circumstances in evidence might be con-
sidered to determine whether they were actually working together to the
same end—sharers in the same enterprise, and, therefore, in all of the
responsibilities and liabilities growing cut of it. But the question is not
only whether there was one company, but whether, if there were two,
they united in committing the tort.

It would be vain to analyze the evidence more closely, or to state it
more fully, as no useful precedent would be established for guidance in
any other case, upoen the question of is legal sufficiency, if we should do
s0. We need only say that there was some evidence, and at least more
than a scintilla, for the consideration of the jury. We may add, though,
that if J. L. Camp was placed in charge of the work by both companies,
if there were two, then, being their agent, his knowledgze of the cutting,
and his acts, would be imputed to his prinecipals as their own. Qus facit
per alium facit per se.

‘What we have said applies as well to the burning of the timber, and,
besides, if J. L. Camp represented both ecompanies and knew the plain-
t1ffs’ property was exposed to danger from fire by the engines used in the .
cutting of the timber, the defendant would be liable for the consequent
burning of the same. The Camyp company was authorized to do the work
in this way, by using an engine—a dangerous instrumentality—and even
if an independent contractor, as contended by defendant, it weuld still
be liable for his acts and the damage which was caused by his acts.
Thomas v. Lumber Co., 153 N. C., 351. 1t was said in Davis v. Summer-
field, 133 N. C., 325: “There is still another class of cases to be excepted
from the exemption, and that is where the contract requires an act to he
performed on the premises which will prebably be injurious to third per-
sons if reasonable care is omitted in the course of its performance. The
lability of the employer in such cases rests upon the view that he cannot
be the author of plans and actions dangerous to the property of others
without exercising due care to anticipate and prevent injurious conse-
quences.” In Bower v. Peate, 1 Q. B. Div. (1875-6), p. 321, Chief Jus-
tice Cockburn thus states the rule: “The answer to the defendant’s con-
tention may, however, as it appears to us, be placed on a broader ground,
namely, that a man who orders a work to be executed, from which, in the
natural course of things, injurious consequences to his neighbor must be
expected to arise, unless means are adopted by which such consequences.
may be prevented, is bound to see to the doing of that which is necessary
to prevent the mischief, and cannot relieve himself of his responsibility
by employing some one else—whether it be the contractor employed to
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do the work from which the danger arises or some independent person—
to do what is necessary to prevent the act which he has ordered to be done
from becoming wrongful. There is an obvious difference between com-
mitting work to a contractor to be executed, from which, if properly
done, no injurious eonsequences can arise, and handing over to him work
to be done from which mischievous consequences will arise unless pre-
ventive measures are adopted.” The authorities are fully collected in
Thomas v. Lumber Co., supra, and no further comment or citation of
authorities 1s necessary, except to state that Thomas v. Lumber Co.,
supra, has frequently been approved by this Court, and notably in the
recent cases of Dunlop v. B. B., 167 N. C., 669, and Strickland v. Lum-
ber Co., 171 N. C., 755. In the case last cited the Court sets out the
quotation in Thomas v. Lumber Co., supra, from Bridge Co. v. Stein-
brock, 61 Ohio St., 215 (76 Am. St., 375), as follows: “The weight of
reason and authority is to the effect that where a party is under a duty to
the public or a third person to see that work he is doing, or has done, is
carefully performed so as to avoid injury to others, he cannot, by letting
it to a contractor, avoid liability in case it is negligently done to the
injury of another (citing numerous authorities). The duty need not be
imposed by statute, though such is frequently the case. If it be a duty
imposed by law, the principle is the same as if required by statute.
Cockburn, C. J., in Bower v. Peate, supra.” It arises at law in all cases
where more or less danger to others is necessarily incident to the per-
formance of the work let to contract, that raises the duty and which the
empleyer cannot shift from himself to another so as to avoid liability,
should injury result to another from negligence in doing the work.”
So 1t was held in Heilig v. Jordan, 53 Ind., 21 (21 Am. Rep., 189),
that where the owner of real estate on which there is a kiln for drying
lumber leases with knowledge that the kiln will be used by the lessee for
that purpose, and knowing, or having reason to know, that such use will
be dangerous to an adjoining house, he is liable to the owner of such
adjoining house if it be burned by fire communicated from the kiln
while managed by the lessee. “Whoever, for his own advantage, author-
izes his preperty to be used by another in such manner as to endanger
and injure unnecessarily the property or rights of another is answerable
for the consequences. Sometimes the liability has been referred to the
law of nuisance, but it exists when predicated upon negligence equally
as when predicated upon an intentional wrong.” Boston Beef Packing
Co. v. Stevens, 12 Fed., 279, 280.

“One who demises his property for the purpose of having it used in
such a way as must prove offensive to others may himself be treated as
the author of the mischief.” 38 Cyc., 482, and note 84; Fish v. Dodge,
4 Denio (N. Y.), 311,
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The ease seems to have been tried on its merits, and the verdiet is
well sustained by the proof. The charge of the court was comprehen-
sive and clear, and in some respects more favorable to the defendant
than it had a right to expect. It would serve no useful purpose to con-
sider the exceptions one by one. We have discussed the salient points
of the case—those that are the .essential ones—which is all-sufficient.
Defendant received the proceeds from the unlawful cutting and has not
given them up, nor, so far as appears, does it propose to do so, after
full knowledge of the facts.

We do not assent to the defendant’s construction of the allegation of
section 7 of the complaint, and the admission thereof in the answer. It
would be giving a very narrow interpretation of the real meaning and
scope of the admission if we should hold that it was merely an admission
that plaintiffs had been informed of the facts alleged. It is an admis-
sion of the matter alleged, though the allegation is based on information
and belief. Kitchin v. Wilson, 80 N. C., 195; Gardner v. Lumber Co.,
144 N. C,, 110, 113. What plaintiff alleged was that defendant owned
the trees at the time of the trespass, and this is what was admitted.
The long course cf dealing with and in making returns to the trust
company through J. L. Camp, and the latter’s deposition, furnished
suflicient evidence, which is at least prima facie of his authority to make
the reports and of their genuineness. It may be that the defendant did
not actually participate in the wrong charged against it, but we are
bound by what is stated in the record, and we are unable to hold that
there is no evidence of such participation.

We have carefully examined the numerous exceptions taken by the
defendant, and the evidence and charge of the court, and find no sub-
stantial error of which the defendant can justly complain,

No error.

J. L. KILPATRICK, ApDMINISTRATOR OF NINA A. KILPATRICEK, V.
ZEPH KILPATRICK.

{Filed 9 October, 1918.)

1. Husband and Wife— Married Women— Contracts— Separate Property—
Constitutional Law.

The real property of the wife, whether acquired before or after mar-
riage, remains her sole and separate property (N. C. Const., Art. X, sec. 6),
and therein the husband has no vested interest, but merely the power to
refuse his written assent to her conveyance thereof.
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2. Husband and Wife—Married Women—Conveyance to Husband—Probate
—Certificate—Statutes.

‘Where the wife has conveyed her lands with her husband’s written con-
sent, and with the consent of all parties takes a mortgage back on the
same day and as a part of the same transaction to secure notes given in
part payment of the purchase price, payable to herself and husband
jointly, it is not evidence that she made him an unqualified gift, either of
the notes or a half thereof, and they remain her property as fully as the
land for which consideration alone they were given; and the transaction
comes within the express letter as well as the spirit of Revisal, sec. 2107,
making a contract between husband and wife void which changes a part
of her real estate or impairs the body of the capital of her personal estate
unless in writing, ete., and unless it appears in the probate, to the satis-
faction of the officer, “that the same was not unreasonable or injurious
to her,” etc.

3. Same—Executors and Administrators—Descent and Distribution.

In an action by the personal representative of the deceased wife to
recover notes from her husband that were given in consideration of a
sale of her real property, with mortgage back, and payable jointly to her
husband and herself, but void under the provisions of Revisal, sec. 2107:
Held, the administrator is entitled to recover them to settle the estate of
the decedent and for distribution among her next of kin. The husband,
the defendant in this action, may not hold the same under the recent
statutes of distribution (ch. 166, Laws 1913, amended by ch. 37, sec. 2),
but is entitled only to his distributive part through the administration.

Arpmar by both parties from Allen, J., at chambers, in Kinston, 12
September, 1918, from a judgment upon an agreed state of facts in a
controversy submitted without action.

Y. T. Ormond for plaintiff.
Dawson, Manning & Wallace for defendant.

CrLagrxg, C. J. Tt appears from the agreed statement of facts that on
1 November, 1913, Nina A. Kilpatrick, being the owner in fee simple
of a tract of land, conveyed the same, with the written assent of her
husband, to one B. W. Waters by deed duly recorded, and that “on the
same day and as a part of the same transaction,” the said B. W. Waters
executed nine bonds for the purchase price of the land, one falling due
each year, and made them payable to the said Nina A. Kilpatrick and
her husband, each for the sum of $200, and to secure the same executed
a mortgage on the said tract of land.

Tt was further agreed “said bends were executed to Zeph Kilpatrick
and his wife, Nina A. Kilpatrick, by consent and agreement of all par-
ties to the transaction.”

Revisal, 2107, provides: “Void without approval of probating officer.
No contract between a husband and wife made during coverture shall
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be valid to affect or charge any part of the real estate of the wife, or
the accruing income thereof, for a longer time than three years next
ensuing the making of such contract, or to impair or change the body
or capital of the personal estate of the wife, or the accruing income
thereof, for a longer time than three years next ensuing the making of
such contract unless such contract shall be in writing, and be duly
proved, as is required for conveyances of land; and upon the examina-
tion of the wife separate and apart from her-liusband, as is now or may
hereafter be required by law in the probate of deeds of femes covert, it
shall appear to the satisfaction of such officer that the wife freely exe-
cuted such ecntract, and freely consented thereto at the time of her
separate examination, and that the same is not unreasonable and inju-
rious to her. The certificate of the officer shall state his conclusions,
and shall be conclusive of the facts therein stated. But the same may
be impeached for fraud as other judgments may be.”

Said Nina A. Kilpatrick died 26 Octcber, 1916, and this proceeding
by her administrator is to obtain possession of the bonds, which is
refused by the husband. The court held that the administrator was
entitled to one-half, and both parties appealed.

Chapter 166, Laws 1913, as amended by chapter 37, sec. 2, provides
that “If any married woman shall die intestate leaving one child and
her husband, her personal estate shall be equally divided between the
child and husband. If she leave more than one child and husband, the
husband shall receive a child’s part.”

Under the Constitution of North Carclina, Art. X, sec. 6, “the real
and personal property” of any wife in this State, whether acquired be-
fore or after marriage, “shall remain the sole and separate estate and
property of such wife.” The husband had no interest, therefore, of any
kind whatever in her estate. He had no vested interest whatever in her
realty, but merely the bare possibility of becoming a tenant by curtesy
should she die without will. Thompson v. Wiggins, 109 N. C., 508;
Walker v. Long, <b., 510; Jones v. Coffey, 1b., 515. He had nothing to
release, but merely the power to refuse his written assent to her convey-
ance of this property.

It is agreed in this case that the conveyance of the land by the wife
with the husband’s assent, and the conveyance back of the same by the
mortgage to secure the purchase money for said land, the notes being
made payable jointly to the husband and wife, was all done “on the
same day and as a part of the same transaction.” And further, it is
agreed “said bonds were executed to Zeph Kilpatrick and wife, Nina A.
Kilpatrick, by consent and agreement of all parties to the transaction.”

There is no indication here, and no evidence, that she made him an
unqualified gift of the whole of the notes, or even of one-half of them,
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as in Rea v. Rea, 156 N. C., 532, but it was a contract between all three
parties to the transaction, the husband giving only his written consent
to the conveyance, the wife conveying her property with such written
assent, the grantee making a mortgage back to secure the purchase
money notes which were made payable to husband and wife.

In Rea ». Rea, 156 N. C., 532, it is said, citing and approving Sydnor
v. Boyd, 119 N. C., 481, that “there the wife attempted to assign her
life insurance pelicy to her husband so as to make it payable to him at
her death, and guaranteed ‘the validity and sufficiency of the foregoing
assignment.” This was an executory contract which would have changed
or diminished the corpus of her estate at her death, and she would have
incurred liability upon her guarantee. The Court held that this was a
contract and invalid because not made in compliance with the Code,
1835 (now Revisal, 2107).” Such would be the effect of the contract
in this case, and it is to prevent “changing or diminishing the corpus
of her estate at her death” that this action is brought to recover these
notes. ' ,

This transaction comes within the express letter as well as the spirit
of Revisal, 2107, which makes void any contract between husband and
wife “to aﬂect or charge any part of the real estate of the wife
or to impair the body of the capital of the perscnal estate of the w1fe

unless such contract shall be in writing, and be duly proved as
is required for conveyances of land, and upon examination of the wife
separate and apart from the husband . . . it shall appear to the
satisfaction of the officer,” not only that the wife freely executed such
contract, but “that the same was nct unreasonable and injurious to her.”
And further the statute requires that “the certificate of the officer shall
state his conclusion and shall be conclusive of the facts therein stated,
subject to impeachment for fraud.”

It is very clear that the transaction herein is void under this statute,
and though the bonds were made payable to husband and wife, jointly,
they remained her property as fully and completely as the land for
which consideration alone they were given. The statute would be a
useless formality if such transaction as this is valid, even if consider-
ation by the husband was shown beyond giving the written assent to the
conveyance, for it was not adjudged reasonable by the officer.

The identical point is decided in Speas v. Woodhouse, 162 N. C., 69,
where Hoke, J., cites with. approval from Brown, J., in Sprinkle v.
Spainhour, 149 N. C., 223, as follows: “It is one of the essentials of
the peculiar estate by entireties sometimes enjoyed by husband and wife
that the spouse be jointly entitled as well as jointly named in the deed.
Hence. if the wife alone be entitled to a conveyance, and it is made to
her and her husband joinily, the latter will not be allowed to retain the
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whole by survivorship. And it matters not if the conveyance is so made
at her request because, being a married woman, she is presumed to have
acted under the coercion cof her husband” (eiting authorities).

It was stated on the argument, thoush it did not appear in the facts
agreed, that Nina A. Kilpatrick left children surviving her. It does not
appear whether she left ereditors or not, though under the Martin Act
(Laws 1911, ch. 109). 2 married woman is authorized to contract and
incur liabilities as fully as if unmarried. But both these facts are im-
material, for upon the death of a married woman her executor, or admin-
istrator, is entitled to the custody of her personalty as fully as if she
were single or a man, and the personal representative is to account for
the same in the same manner—{irst, in dishursement of the expenses of
administration and payment of-debts, if any, and payment of the sur-
plus, if any, to the distributees designated by law. Such interest as the
husband can shew will be paid over to him in settlement of the estate.

Our conclusion is, that the administrator is entitled to recover pos-
session of these notes from the husband, to be used in the due adminis-
tration of the wife’s estate.

The briefs of counsel on both sides admit that there is no decision in
this State upon the question whether there is an estate by entireties in
perscnalty. The decisions in other States on the point are conflicting.

In England the estate by entireties obtained only in realty and has
been abolished even as to that.

In the defendant’ appeal, no error.

In the plaintiff’s appeal, reversed.

LILLIE W. DAVIS, Apux., v. SOUTHERN RAILWAY COMPANY.
(Riled 9 October, 1918.)

Appeal and Error— Supreme Court— Opinion Certified— Courts— Jurisdic-
tion—Petition to Rehear.

After a decision of the Supreme Court has been certified down, the Court
is without jurisdiction to entertain a motion to recall the mandate and
judgment rendered and reconsider it; the only method for such being upon
petition to rehear, filed according to the rules.

Brown, J. Motion made in this cause by defendant, appellant, to
recall the mandate and judgment rendered at last term, and to award a
new trial only upon the issues of negligence, contributory negligence,
and damages.

The case is reported and issues set out in 175 N. C., 650.
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There is no doubt as to the power of this Court to confine a new trial
to such issues as the Court deems necessary to a proper determination
of the issues raised by the pleadings.

There are a number of cases in our Reports where partial new trials
have been granted.

It is now too late to entertain the defendant’s motion, The case has
passed from our jurisdicticn and is now pending in the Superior Court
of Buncombe County.

The only method by which the case could have been brought again
within our control is by petition to rehear, which must be filed within
forty days after the opinion has been handed down.

Motion denied.

L. SOUTHERLAND, Jz., v. D. &. BROWN.
(Filed 9 October, 1918.)

1. Judgments—Contracts—Breach—Measure of Damages—Lumber.

In an action, with claim and delivery, for breach of contract and for pos-
session of property, alleging that defendant was to receive $6 per thousand
feet for lumber cut and “racked up” on the yard, with an additional $2 per
thousand for hauling and loading it for shipment, the defendant alleging
that the $6 were allowed as partial payments by installments, the verdict
of the jury, upon the evidence, and under proper instructions, finding for
the plaintiff, both as to the right of possession and the terms of the con-
tract, entitles the defendant to receive only the $6 per thousand feet for
cutting and “racking up” the lumber on the yard, and a judgment allowing
him $8 per thousand feet therefor includes payment for services for haul-
ing and loading the lumber for shipment, which he has not rendered, and
to which he is not entitled.

2. Appeal and Error—Records—Judgments—Admissions.
An admission stated in the judgment, appearing in the record of the case
on appeal, is controlling.

3. Courts—Discretion—Motions—Appeal and Error—Objections and Excep-
tions. .
Objection that a verdict is against the greater weight of the evidence
should be made upon motion, addressed to the sound discretion of the trial
judge, to set it aside.

4. Verdict—Findings.

The findings of the jury to the issues should be examined in connection
with the pleadings, evidence, and the judge’s charge, and in this case they
are Held not to be conflicting, but sufficient to settle the rights of the
parties.
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5. Costs—Possessory Action—Counterclaim—Damages—Appeal and Error.
In an action, with claim and delivery, for the possession of personal
property, a counterclaim for damages raises an independent issue, as if a
separate action had been brought; and where each party has recovered,
such recoveries are distinct. and it is error in plaintiff’s favor for the trial
judge to divide all costs between the parties, except those of the claim and
delivery proceedings, this not being a case where two amounts of money
are recovered and the clear balance ascertained by deducting one from the
other, but where personal property is recovered in the one case and money

in the other.

Acrtion tried before Calvert, J., and a jury, at March Term, 1918, of
Dupriy.

Plaintiff brought this action to obtain the possession of 117,570 feet
of lumber which was manufactured by the defendant at his mill under
contract with the plaintiff, who caused claim and delivery process to be
issued, under which the 117,500 feet of lumber was seized and delivered
by the sheriff to him, the defendant not having replevied the same. The
defendant pleaded specially that the plaintiff was indebted to him under
the lumber contract in the sum of $543.66. - The real difference between
the parties consists in the constructicn of their contract, and the point of
controversy is whether the plaintiff should pay $8 or $6 per thousand
feet for the lumber—not the 117,570 feet merely, but the 454,927 feet,
the quantity that was cut. The plaintiff alleged that defendant had
broken the contract, and for that reason he had seized the 117,570 feet
of lumber on the defendant’s mill yard.

The jury returned the following verdiet:

1. Did the plaintiff and defendant enter into a contract with refer-
ence to the Newton timber, as alleged by the plaintiff, L. Scutherland,
Jr.? Answer: Yes.

2. If so, did the defendant, D. E. Brown, breach his contract, as
alleged by the plaintiff¢ Answer: Yes.

3. What damage, if any, is the plaintiff entitled to recover of the de-
fendant by reason of such breach of contract? Answer: $150.

4. Did the plaintiff and defendant enter into a contract with reference
to the Newton timber, as alleged by the defendant, D. E. Brown?
Answer: No.

5. If so, did the plaintiff, L. Southerland, Jr., breach his contract, as
alleged by the defendant? (No answer.)

6. What amount, if anything, does the plaintiff owe to the defendant
on acccunt of the tally keeper and discount on the note of $152.87¢
Answer: $1.55 on note.

7. Is the plaintiff the owner and entitled to the immediate possession
of the lumber described in the complaint? Answer: Yes.

8. What wasg the fair market value of the said lumber at the time of
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the seizure? Answer: $11 per thousand; 117,570 feet, value $1,293.27.

9. Did the plaintiff, L. Scutherland, Jr., remove from the mill yard
any lumber belonging to the defendant, as alleged in paragraph 10 of
his answer, and, if so, what was its value? Answer: 1,500 feet, worth
$16.50.

10. What amount of lumber did the defendant cut from the timber
described in the Newton deed? Answer: 454,927 feet.

11. What amount of money has plaintiff paid to defendant on account
of the cutting of said timber? Answer: $2,963.31.

Judgment upon the verdict, and both parties appealed.

Stevens & Beasley for plaintiff.
H. D. Williams and George R. Ward for defendant.

WaALEER, J., after stating the case as above: The plaintiff assigns two
errors: First, that the court allowed the defendant $8 instead of $6 per
thousand feet for the lumber; and, second, that the court charged him
with one-half of the costs, exclusive of the costs in the claim and delivery
proceeding.

As to the charge for the lumber, we are of the opinicn that defendant
was entitled only to $6 per thousand feet. The contract provided thag
this amount should be paid, that is, $6 per thousand feet, when the lum-
ber was manufactured and “racked up” on the yard, and that the remain-
ing $2 per thousand feet should be paid for hauling and loading on cars
at Teacheys, N. C., for shipment to Willard, N. C. This was the plain-
tiff’s contenticn, the defendant’s being that the $2 was to be paid promptly
upon delivery of the lumber at the place appointed for the purpose. The
jury have found that the contract was as alleged by the plaintiff, as they
have answered the first issue “Yes” and the fourth issue “No.”

The court allowed the defendant $8, which included the $2 per thou-
sand feet for the lumber, which plaintiff says was erreneous, and this is
his first exception, which should be sustained. If plaintiff was right as
to the terms of the contraect, it is evident that the $2 was allowed for the
cost and expense of hauling and loading the lumber, and as the defendant
did not perform this service he is not entitled to compensation for it.
His failure to complete his part of the contract, among other things, by
hauling and loading the lumber, was the reason for issuing the claim and
delivery. But even according to defendant’s own construction, if the $2
per thousand feet was merely a stipulation for that amount to be paid as
an installment of the price at a specified time, or upon the happening of
a specified event, and it was not intended as the exact amount to be paid
for the hauling and loading on the cars, the event did not occur; for
defendant never hauled or loaded all of the lumber, as he agreed to do.
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If he was prevented from doing so, or from performing his part of the
contract, by the act of defendant, he should have proved his damages,
because he was at no expense for hauling and loading a part of the lum-
ber, and could not recover anything for what he did not do. The jury
have found, under the instructions of the court, supported by evidence,
that the defendant committed a breach of the contract, and that plaintiff
owned the lumber on the yard and was justified in taking it under the
process of court. But in the judgment it is stated to have been admitted
by the parties that the $2 additional was the priee for hauling and load-
ing the lumber, and this defendant did not do. The record controls, and
this is settled. Farmer v. Willard, 75 N. C., 401; Threadgill v. Commais-
stoners, 116 N. C., 616; S. v. Carlton, 107 N. C., 956, and cases cited.

We will consider plaintiff’s second exception, as to costs, hereafter.

The defendant’s exeeptions as to the first three issues are not tenable.
There was evidence for the consideration of the jury—not very strong,
perhaps, but still enough for the jury—upon these issues. If the verdict
was against the weight of the evidence, the remedy was by motion to the
judge to set the verdict aside, which was a matter within his sound dis-
cretion, and not reviewable here. We do not see that there is any neces-
sary conflict between the findings on the issues. They can be reconciled
if examined in connection with the pleadings, the evidence, and the
judge’s charge, and are sufficient, as they stand, to settle the rights of the
parties.

We do not think the claim of a lien on the lumber is pleaded so as to
enable us to pass upon it, even if, under the facts, the defendant had
such a lien, which we do not decide. This is not like the case of Hunts-
man v. Lumber Co., 122 N. C., 583.

As to the costs. The court divided all costs, except those in the claim
and delivery proceeding, between the parties. This he had no power to
do, and, as defendant has excepted to it, we must reverse that part of the
judgment. The plaintiff denied that he owed the defendant, as alleged
in the latter’s counterclaim, and defendant recovered upon this issue. It
was an independent issue and was the same as if he had brought a sepa-
rate action for the amount of his elaim. This appears from the manner
in which the case was tried and the judgments were rendered, one of
which was given for the plaintiff in the claim and delivery, and the
other for the defendant upon his ecounterclaim, the two being treated as
separate and distjnct causes of action. It is not like a claim for a money
judgment and a counterclaim of the same kind, in which the smaller
amount recovered will be deducted from the larger and judgment given
for the difference to the party entitled to it. Here the plaintiff got a
,judgment for specific personal property, and the defendant a judgment
for money. The later cannot be deducted from the former, as it is im-
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possible, in the nature of things, to do so. Plaintiff will seize and take
the property into his possession, while defendant will get his money by
execution and levy upon any property of the plaintiff. The recoveries,
therefore, are distinet.

The judgment will therefore be modified in two respects:

1. By striking out the allowance of the $2 per thousand feet of lumber
and allowing the defendant only $6 in all per thousand feet of lumber.

2. By taxing all costs of the counterclaim against the plaintiff, or all
costs, apart from those pertaining to the action for the property and the
claim and delivery proceedings, in which the plaintiff recovered a judg-
ment, and, as thus modified, the judgment will be affirmed.

Costs of this Court divided equally between the parties.

Modified.

ALMIRA NELSON v. ROBERT NELSON.
(Filed 9 October, 1918.)

1. Husband and Wife—Wife’s Separate Estate.
A wife is entitled to her separate estate, and to receive the rents and
profits therefrom, whether living with or apart from her husband.

2. Same—Betterment—Equity—Statutes.

Permanent improvements put by the husband upon the lands of his wife,
knowing that the lands were her separate estate, and not by mistake in
honest belief that they were his own, does not entitle him to recover for
betterments, upon any principle, equitable or otherwise.

3. Husband and Wife — Wife’s Separate Estate — Improvements — Gift —
Equity—Liens.

Where the husband knowingly places permanent improvements on the
separate real estate of his wife, they will be presumed, nothing else appear-
ing, to have been a gift to the wife, and no equitable lien in his favor can
be presumed. Arrington v. Arrington, 114 N, C., 119, cited and applied.

Acrion tried before Calvert, J., at February Term, 1918, of Lewoir,
upon motion for judgment upon the pleadings.
The court rendered judgment for plaintiff. Defendant appealed.

Dawson, Manning & Wallace, and Cowper, Whitaker & Hamme fbr
plaintiff.
Rouse & Rouse for defendant.

Browx, J. Plaintiff is the wife of defendant, living separate and
apart from her husband, but not divorced. She sues to recover posses-
gion and control of her landed estate from the defendant, and to enjoin
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him from receiving the rents and profits or in any way interfering with
her exclusive control of it.

The defendant admits he and his wife have separated, and that the
property described in the complaint is the separate estate of the plaintiff.
He avers that they were married in 1875 and separated in. 1916, and that
during that period he made valuable improvements upon his wife’s land,
amounting to $5,000. He asks that the lands be subjected to said charge
in his favor, and that he be allowed to remain in possession and continue
in receipt of rents and profits until such sum is repaid.

It has been settled in this State that the wife, whether separated from
ber husband or living with him, is entitled to the management and con-
trcl of her separate estate and to receive the rents and profits. Manning
v. Manning, 79 N. C., 301. This decision has been cited and approved
in a large number of cases cited in the annotations. Its authority cannot
now be controverted.

Recognizing the controlling force of the precedents, the defendant sets
up a elaim for betterments and seeks to subject the land to such lien.

The defendant does not aver in his answer that such improvements
were made in pursuance of a written contract, probated and approved, as
required by section 2107 of the Revisal, but, we presume, bases his claim
upon the statute relating tc betterments, or upon the prineiples of equity.

It is quite certain that the defendant has no claim under the statute,
for he had no reasonable ground to believe that he had a good title to the
land. He d'd not put the improvements on lis wife’s land by mistake in
the honest belief that he was improving his own land. He knew the land
belonged to his wife, and that she acquired it before marriage.

Therefore, he has not the shadow of a right under the statute. Prifch-
ard v. Williams, at this term.

Nor has the defendant any lien in equity. If A. pays the purchase
money for land and has a deed made to B., a resulting trust arises in
favor of A. But if B. is A’s wife at the time, no such trust arises, for
the law presumes that A. had the deed made to his wife for her benefit.
Arrington v. Arrington, 114 N. C,, 119,

The same presumption arises as to improvements placed on the wife’s
land by the husband. They are presumed to have been placed there as a
gift to the wife. Arringfon v. Arrington, supra; Kearney v. Vann, 154
N. C, 316,

Affirmed.
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J. E. BEFARAH AxD E. NASSIF, TrapinGg As RALEIGH BARGAIN HOUSE,
v. T. F. SPELL, I. V. SPELL axp J. C. TAYLOR.

(Filed 9 October, 1918.)

Partnership—“Assumed Name”—Statutes.

‘Where a partnership business is being conducted under the surname of
the proprietors in such manner as to afford a reasonable and sufficient
guide to a correct knowledge of the individuals composing the firm, chap-
ter 77, Laws 1913, forbidding the carrying on or transacting business under
an “assumed name,” etc., does not apply. Jenneite Bros. Co. v. Copper-
smith, ante, cited as controlling.

Action tried before Calvert, J., and a jury, at February Term, 1918,
of Sampson.

The action is to recover on notes—one chattel mortgage to secure
same, given to N. J, Aboud for the purchase price of stock of goods sold
to defendants, Spell and wife, on 28 March, 1917.

At the close of the testimony, on motion, there was judgment of non-
suit, and plaintiffs excepted and appealed.

Butler & Herring and Manning & Kitchin for plaintiffs.
Grady & Graham for defendants.

Hoxg, J. It appeared in evidence that, in 1917, the firm of Aboud
Bros. were doing a general merchandise business at Roseboro, N. C., the
firm consisting of N. J. Aboud, the principal owner and manager, and a
brother, Abdou Aboud, resident in the “old country,” who had put in the
business about $300; that about sixty days before the transaction in ques-
tion, the brother, Abdou, sold out all his interest to N. J., and thereupon
the latter sold the entire stock to defendants, Spell and wife, for $4,000,
$500 being paid in cash and the balance evidenced by promissory notes,
payable in different amounts and at stated periods, with a chattel mort-
gage on the stoek to secure the same, and all made to N. J. Aboud, the
then sole owner; that said N. J. Aboud, being indebted to the Raleigh
Bargain House for a considerable amount, assigned said notes and mort-
gages to secure his indebtedness, with full power of foreclosure, etc.;
that, later, a formal written transfer of the notes and mortgages and the
property therein contained was made by N. J. Aboud to the Raleigh
Bargain House and to J. E. Befarah, the recital being that he had pur-
chased the same, and who appears as one of the plaintiffs.

There was also allegation, with evidence, to the effect that, after the
registration of the mortgage to N. J. Aboud, defendants, Spell and wife,
had executed a further mortgage on the stock to defendant J. C. Taylor,
plaintiffs contending that the mortgage was for a fictitious debt, and

13—176
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there was nothing due thereon and never had been. The evidence fur-
ther tended to show that the style and title of the Raleigh Bargain House
was “The Raleigh Bargain House, Nassif & Befarah, Proprietors, Job-
bers and Retailers,” and that the full title was on all the letterheads, etc.,
the plaintiffs, J. E. Befarah and F. Nassif, being the proprietors and
owners, as stated.

It further appeared that neither this firm nor that of Aboud Bros. has
filed a certificate with the clerk of the court under chapter 77, Laws 1913,
forbidding the carrying on or transacting business under an assumed
name.

In a case at the present term, Jennette Bros. Co. v. Elisha Copper-
smith and wife, the Court held that where the style and title of a business
containing the surname of the proprietors was such as to afford a reason-
able and sufficient guide to a correct knowledge of the individuals com-
posing the firm, the case did not come within the statute, this not being
in wny sense an “assumed name,” within the meaning and purpose of
the law.

On the record, we are of opinion that both of these firms, Aboud Bros.,
composed of N. J. Aboud, and the Raleigh Bargain House, the style and
title being “The Raleigh Bargain House, Nassif & Befarah, Proprie-
tors,” and composed of plaintiffs, J. E. Befarah and F. Nasgsif, come
within the prineiple of that decision, and that the order of nonsuit must
be set aside.

Reversed.

SALLIE HILL v. MARTIN HILL.
(Filed 9 October, 1918.)

1. Reformation of Instruments — Equity — Mutual Mistake—Evidence—Es-
tates—Deeds and Conveyances—Ratification.
In an action to correct a deed, for mutual mistake of the parties, from
a conveyance in remainder to a fee-simple title in the first taker, the evi-
dence tended to show that the grantors knew at the time of its' execution
that the instrument conveyed the estate o the plaintiff for life, withe the
remainder over; and that the. plaintiff was informed a month after the
registration of the deed that she took only for life thereunder, and acted
in some instances in recognition of the rights of the remainderman, and
so held the possession for many years: Held, the evidence was insufficient
for reformation of the instrument; and the plaintiff, having taken under
the deed, must be held to have affirmed it as it was written.

2. Deeds and Conveyances—Estoppel—Heirs at Law—Descent.
The acceptance of an heir at law from the others of a deed to all of their
“right, title, and interest” in the lands does not estop him from claiming
such interest as may have descended to himself as an heir at law.
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AppEAL by both parties from Calvert, J., at June Term, 1918, of
Lexorr. -

This is an action to correct a deed, the plaintiff alleging that it was the
intent of the parties that it should convey to her a fee-simple estate.

The premises and habendum of the deed are as follows:

“That the said parties of the first part, for and in consideration of the
conveyance to the said parties of the first part by said party of the second
part, of all her interest in the personal property of the late Amos Stroud,
Sr., deceased, the receipt of which is hereby acknowledged, have bar-
gained and sold, and by these presents do bargain, sell, and convey to
said party of the second part, during the term of her natural life, and at
her death to her son, Martin Hill, and his heirs, in fee simple forever, all
their right, title, and interest in a certain tract or parcel of land situate
in Lenoir County, State of North Carolina, adjoining the lands of
Daniel Stroud, William Stroud, Ira Deaver, and others, bounded as fol-
lows (description omitted).

“To have and to hold the aforesaid right, title, and interest in the
aforesaid tract or parcel of land, and all privileges and appurtenances
thereto belonging to the said Sallie Hill during the term of her natural
life, and at her death to her son, Martin Hill, and his heirs in fee simple
forever.”

The plaintiff is a daughter and heir of Amos Stroud, Sr., and the
grantors in the deed are the other heirs.

There were eleven children of Amos Stroud, Sr.

At the conclusion of the evidence, his Honor held that there was no
evidence of mistake, and the plaintiff excepted. He also held that the
plaintiff was entitled to one-eleventh of the land as heir of Amos Stroud,
Sr., and to a life estate in the whole under the deed. The defendant
excepted to the ruling that the plaintiff was entitled to one-eleventh of
the land.

Judgment was entered in accordance with these rulings, and both par-
ties appealed.

Moore & Moore and Ware & Ward for plaintiff.
Cowper, Whitaker & Hamme for defendant.

Arren, J. The evidence for the plaintiff shows that Amos Stroud,
Sr., made advancements in land and money to all of his children, except
the plaintiff, prior to his death, and that the deed, which the plaintiff
wishes to correct, was executed by his heirs, but there is no evidence that
‘the deed is not as it was intended by the grantors and the grantees; and
the plaintiff, examined in her own behalf, did not offer to testify to any
mistake or that there was any previous agreement with her father or the
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heirs with which the deed does not conform. On the contrary, the evi-
dence of the witnesses for the plaintiff proves that there was no mistake
in the execution of the deed.

David Stroud, a grantor, and a witness for the plaintiff, testified:

Q. “Now, Mr. Stroud, speaking for yourself alone, I will ask you if
you didn’t fully understand when you signed this paper yourself that
you were joining in a deed to the plaintiff here for her life and to the
defendant remainder in fee? A. Yes, sir.,”

Louis Stroud, another witness for plaintiff:

Q. “So you thoroughly understood when you signed this paper, you
thoroughly understood that you were signing a deed to this plaintiff for
her life and to this defendant in fee, and that is the way you signed it?
A. Yes, sir; that is, the magistrate told me.”

Mrs. Fannie Sparrow, a grauntor:

“T ecan read and write a little. I read the paper and saw that it went
to Martin Hill in fee simple. I read it down to there. I reckon that
I saw that it went to his mother for life. I don’t remember that part
now, but the part I saw, it went to Martin Hill in fee simple. I under-
stood that thoroughly when I signed it.”

The plaintiff, Mrs. Hill:

“I never knew a thing about this deed they have set up here until after
it was recorded.

“Sam Stroud brought this deed to me after it was recorded. Fannie
Sparrow first called my attention to the fact that this land was given to
Martin Hill after my death—Mrs. Sparrow, who has just been on the
witness stand. I cannot read or write.

“My daughter, Mrs. Sparrow, told me what was in this deed. She
told me it was given to me for life, and to my son, Martin Hill, after my
death. That was just a little while after it was recorded—about a month
after it was recorded. I understood that thoroughly, and T have been
knowing that ever since.

“I believe Martin has paid me rent for four years. I never rented to
him but a year at a time. I told him he could tend it and pay me $60.

“I held this deed five or six or seven years—along there; then I asked
him to take care of it.”

It also appears that the deed was executed on 15 December, 1902, and
was registered on 31 December of the same year, and, although she knew
a month after it was registered that it conveyed a life estate to herself
and a remainder in fee to the defendant, aceording to her own evidence,
instead of repudiating it, she rented her life estate to her son, joined in
the execution of a mortgage of the land, joined in a conveyance of the
timber on the land, and gave half the purchase price to the defendant,
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retaining the other half, and now, in affirmance of the deed, brings this
action to correct it.

We must therefore deal with the deed as it is; and the plaintiff, hav-
ing accepted a life estate under it, must take 1t with its burdens.

“A person cannot claim under an instrument without confirming it.
He must found his claim on the whole, and cannot adopt that feature or
operation which makes in his favor, and at the same time repudiate or
contradict another which is counter or adverse to it. Jacobs v. Miller,
50 Michigan, 127; Emmons v. Milwaukee, 32 Wisconsin, 434 ; Morrison
v. Bowman, 29 California, 337; Thompson v. Thompson, 19 Maine, 235 ;
Smith v. Smith, 14 Gray (Mass.), 532; The Water Witch, 1 Black
(U. S. Supreme Ct.), 494; Cowell v. Colorado Springs, 100 U. S., 55;
Scholey v. Bew, 90 U. 8., 331; Tuite v. Stevens, 98 Mass., 305 Caufield
v. Sullivan, 85 N. Y., 153; Sawnson v. Tarkington, T Heiskell (Tenn.),
612; Hart v. Johnson, 6 Ohio, 87; Botsford v. Murphy, 47 Mich., 537;
cited in note, 6 N. Y. Chan. Rep. (Lawy. Co-op. Ed.), 1029.” 3 Eng.
Ruling Cases, 328. )

“A person cannot claim under an instrument without confirming it.
He must found his claim on the whole, and cannot adopt that feature
or operation which makes in his favor, and at the same time repudiate
or contradict another which is counter or adverse to it.” 10 R. C. L., 681.
~ “A party who accepts a deed poll is bound by its covenants and condi-
tions, for if he claims the benefits of the deed he must also assume the
burdens imposed by it. . He cannot claim under it and against it. Fort v.
Allen, 110 N. C,, 183.” Drake v. Howell, 133 N. C., 166.

It is also “a well settled rule in regard to an estoppel by deed that,
even in the case of a strict estoppel as between the parties to the deed
the estoppel is in its operation commensurate only with the interest or
estate conveyed. Staton v. Mullis, 92 N. C., 623; Fisher v. Mining Cu.,
94 N. C., 897.” Drake v. Howell, supra.

See, also, Weeks v. Wilkins, 1839 N. C., 217, and Bryan v. Eason, 147
N. C., 292.

What, then, are the burdens imposed by the deed, and what interest
or estate is conveyed? Amos Stroud, Sr., had eleven children. The
grantors in the deed represent ten of these children, and the plaintiff in
this action is the eleventh child. The deed does not purport to convey
the land, but the “right, title, and interest” of the grantors, which was
ten-elevenths of the whole, and it is this interest that is conveyed to the
plaintiff for life, with remainder in fee to the defendant, leaving in the
plaintiff as one of the heirs of her father a one-eleventh interest, which
the deed does not purport to convey and to which no burden attaches.

It follows that his Homor held correctly that the plaintiff was not
entitled to have the issue as to mistake submitted to the jury, because of
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the absence of evidence to support the allegation, and that the plaintiff
was entitled to one-eleventh of the land as heir, and a life estate in the
remaining ten-elevenths under the deed.

The costs of the appeal will be divided.

Affirmed on both appeals.

LOUIS J. PARKER ET AL v. CHARLIE PARKER ET AL.
(Filed 9 October, 1918.)

1. Pleadings — Admissions — Lands — Divisional Lines—Lappage—Adverse
Possession—Title.

Pleadings will be liberally construed ; and where the plaintiff has alleged
the line of his senior grant as the true one in dispute between his own
lands and those of the defendant adjoining them, and the answer alleges
there is no lappage of that line with the line given in his junior grant;
and, further, that he owns the land on both sides of that line, he is not
confined by his pleadings to the location of the line described in plaintiff’s
grant, but may show title, by adverse possession, to the Iocus in quo
beyond.

2. Costs—Partial Recovery—Dividing Line—Lands.

Where the plaintiff has recovered a part of the lands claimed by him, in

an action depending upon the establishment of the true line between his

land and those of the defendant adjoining them, the latter is properly tax-
able with the costs. Swain v. Clemmons, 175 N. C., 240, cited and gpplied.

ArpeaL by both parties from Devin, J., at August Term, 1918, of
Onsrvow.

This is a processioning proceeding, to establish a line between the
plaintiffs and defendants.

The plaintiffs allege the ownership of a certain tract of land, deseribed
by metes and bounds, and embraced in the Enoch King grant, and that
defendants claim land upon the western side of the King grant, lying
over and lapping on the lands of the plaintiffs.

The defendants, among other things, say, in their answer:

“3, They claim and own land lying upon the western side of the Enoch
King patent, and deny that there is any lappage whatever by the lands
owned by these defendants on plaintiffs, for that he does not own any
land covered by defendant’s title, and these defendants further say that
W. D. Parker owns a part of the Enoch King patent land, to wit, a one-
twelfth undivided interest therein, and, except as herein admitted, s»id
third paragraph is denied.

“4 That defendant, W. D. Parker, claims and owns land lying on
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both the eastern and western side of the line set out therein and claimed
by plaintiff, and said defendant further says that plaintiff has no such
line and does not own the land therein claimed by him, and, except as
herein admitted, said fourth paragraph is denied.”

The land was surveyed and plat made, as follows:

(See plat on next page.)

The plaintiffs connect with and claim under the Enoch King grant.
The parcel of land in dispute is that represented on the map from the
point 1 along the line 1 to 7 to its intersection with the line B C; thence
to C; thence to D, and thence to 1. And, later, O. J. Parker became a
party to the action and connected himself with the Enoch King patent
and claimed the land included from the intersection of the line 1 to 7
with B C to 7; thence to 9; thence to C; thence to the said beginning
intersection, making the full parcel of land in dispute in this action as it
was tried, that included, as appears from the map, from the point 1 to 7;
thence to 9; thence to D; thence to 1.

The defendants claim under the J. D. Parker grant, . . . and there
is no dispute that the defendants connect themselves under said grant.

Coming to the location of the Enoch King grant, there is no dispute
in the ealls and location from the point 1 on the map down the line, fol-
lowing it where it breaks and turns to the point marked “Stump, Wright
Hunter’s corner.” The next call in the Enoch King grant is, “thence
along his line N. 62 W. 118 poles to the head of Juniper.” The defend-
ants contended that the head of Juniper was at 7 on the map. The
plaintiffs contended that the head of Juniper was at 9. The jury
located that call at 9. The next calls, earrying the grant to its beginning
point, are as follows: “thence along James’ line N. 30 E. 104 poles to
Amen’s line; thence with it to the beginning.”

Evidence was offered by both parties as to the location of the lines, and
the defendants also offered evidence tending to prove that their deeds
covered the land in dispute, and that they had held adversely for more
than seven years.

The jury established the dividing line from 9 to 1.

Judgment was entered accordingly, and taxing the defendants with the
costs, and both parties appealed.

The plaintiffs state in their brief that “The questions presented by this
appeal, for practical purposes, revolve around one proposition, to wit:
Was it open to the defendants, under the pleadings in this cause, and
especially the admissions and averments in the answers, to rely upon the
seven-years statute of limitations#”

The defendants excepted to the judgment for costs.

Cowper, Whitaker & Hamme and Duffy & Day for plaintiffs.
Frank Thompson and McLean, Varser & McLean for defendants.
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Arren, J. It is not contended that the defendants have not shown
sufficient evidence to go to the jury to the effect that the J. D. Parker
grant, being the junior grant, may lap over upon the Enoch King grant,
so that the actual boundary called for in the Parker grant will take in
the triangle from 9 to 1 to D and back to 9, or that the defendants have
not offered evidence of possession for “seven years of that triangle.”
The plaintiff’s contention is that, upon the pleadings, no such position
was open to the defendants (plaintiff’s brief), and this contention is
upon the idea that—

1. Upon the pleadings, the location of the Enoch King grant is con-
trolling—that is, the western line of said grant must be the eastern line
of the Parker grant.

2. This being true, and it being admitted in the answer that there is
no lappage, and that defendants own land on the west of the Enoch King
grant, the question of seven years possession under color of title, on the
theory that J. D. Parker’s grant lapped on Enocch King’s grant, the lap-
page being represented on the map by thé triangle, D-1 9 and back to D,
could not arise.

If we agreed with the plaintiffs as to their construction of the answer,
we would perhaps reach the same conclusion, but we do not so under-
stand the answer.

As we read it, the defendants deny that the location of the King grant,
from 9 to D, as contended for by the plaintiffs, is the true line, and allege
that the line runs from 7 to 1, and it is upon this position that they say
there is no lappage; but they go further and say they own lands on both
sides of the line from 9 to D.

In other words, giving the pleading a liberal construction, which is the
established rule (Brewer v. Wynne, 154 N. C., 467), it first denies the
location of the line as alleged by the plaintiffs, and therefore no lappage,
and then alleges ownership of land on both sides of that line, which put
the title in issue and permitted the introduction of evidence of adverse
possession. Whitaker v. Garren, 167 N. C,, 661.

The question of costs is decided against the defendants in Swain .
Clemmons, 175 N. C., 240, the plaintiffs having been adjudged to be the
owners of a part of the land in controversy.

Affirmed on both appeals.
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JAKE SUTTON v. CHARLES F. DUNN.
(Filed 9 October, 1918.)

1. Deeds and Conveyances — Cancellation of Instruments — Fraud — Evi-
dence—Tax Deeds.

Evidence tending to show that the defendant bought plaintiff’s land at a:
tax sale, for the amount of taxes due, while the latter was confined at
home with sickness, and, before the time for redemption had passed,
received from him a payment thereon, with assurances that he would pro~
tect the plaintiff’s interest, and, with continued assurances, received sev-
eral payments upon the taxes due, until he had greatly overpaid himself;
that he had obtained the tax deed, and imposed upon the defendant by
giving him, an illiterate man, receipts as for rent, are reasonable and per-
missible inferences of the defendant’s design to wrongfully secure the land
at a nominal sum, and sufficient to be submitted to the jury in a suit to
cancel the tax deed for fraud in its procurement.

2. Judgments—Justices’ Courts—Appeal—Estoppel.

Judgment in proceedings in summary ejectment, brought before a jus-
tice of the peace, wherein the plaintiff has set up a tax deed to the defend--
ant’s land to show title in himself, will not operate as an estoppel against
the defendant’s right to maintain a suit in the Superior Court to remove-
the tax deed as a cloud upon his title, when the proceedings in ejectment
are still pending in the Superior Court on appeal, the trial in the latter
court being de novo and the justice’s judgment not a final one.

ArpraL by defendant from Calvert, J., at February Term, 1918, of
Lenorr.

This is an action to cancel a tax deed upon the ground that the de-
fendant obtained it by fraud and misrepresentations.

The evidence tended to prove that the plaintiff owned a lot of land in
the city of Kinston, on which is sitnated a dwelling-house, in which the:
plaintiff has been residing for about twelve years. The value of the
property is about $1,000. In January, February, March, April, and
May of the year 1915 the plaintiff was sick with pneumonia and was
confined to his home practically all of the months mentioned. At the
regular sale by the city of Kinston of real estate for the nonpayment of
taxes for the year 1914, on 4 May, 1915, the locus in quo was sold by the
city tax collector, and was purchased by one J. G. Banton, to whom a
certificate was issued, and then transferred to the defendant herein. The
property was sold for $12.10, which was sufficient to cover the tazes due
the city. '

As soon as the plaintiff sufficiently regained strength from his sickness
he went to the defendant to repay the taxes and redeem the certificate
issued to said Banton and then held by the defendant, and paid the de-
fendant $4 upon said taxes. This was prior to the first Monday in May,
1916. Thereafter the plaintiff was again confined to his home by reason
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of continued illness, and on the first Monday in May, 1916, which was
the first day when a tax deed was obtainable under the sale for taxes for
the year 1914, the defendant obtained the tax deed mentioned. The
notice served upon the plaintiff in order to obtain the tax deed was
served prior to the day in April on which the plaintiff went to the de-
fendant and paid $4 on his taxes, and the defendant then ‘assured the
plaintiff that the matter was all right and that he would see that no
harm came to him by reason of the existing condition.

Thereafter the defendant. obtained the deed mentioned, dated 4 May,
1916, and, as the plaintiff would continue to make payments to him upon
the taxes, as shown by the plaintif’s evidence, the defendant would issue
receipts for each payment, and marked thereon “Rents” in lieu of taxes,
though the first receipt had been issued for taxes. For some months the
plaintiff continued to make payments, which were each time received by
the defendant with assurances to the plaintiff that the matter was all
right for him and he need have no fears, as he would carefully protect
him. When the first payment of $4 was made and a receipt for taxes
issued, the plaintiff’s evidence tends to show that there was an agree-
ment then made between the plaintiff and the defendant that the plaintiff
would make payments in this way and that they would be accepted in
the redemption of the tax certificate, all of which was prior to the execu-
tion of the deed, and that, notwithstanding the deed was later obtained
without further knowledge to the plaintiff, and he continued to make pay-
ments, as he thought, upon his taxes, he was defrauded by the defendant
obtaining the tax deed in the manner menticned, and continuing to take
payments and marking his receipts in payment for rent.

The plaintiff is an ignorant negro, unable to read and write, and
unused to business transactions. The defendant, also a negro, has
some education. The plaintiff relied upon the defendant to protect him.

The plaintiff continued to make payments, until finally he sought
agsistance from his employer in an effort to ascertain how much he had
paid, being himself unable to make the necessary additions. It was then
learned that he had paid $26.50 upon an indebtedness which the defend-
ant himself contended to be only $17.05. He at once discontinued pay-
ments, and the defendant instituted a summary proceeding in ejectment
before a magistrate to obtain possession of the property, and based the
suit upon his tax deed and the receipts issued for rent. A judgment was
rendered by the magistrate in favor of the plaintiff in that action (the
defendant here), and an appeal taken to the Superior Court, where the
action is still pending. The plaintiff in this action then instituted this
action to cancel the deed as a cloud upon his title. The defendant
offered evidence contradicting the evidence of the plaintiff. The issue
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of fraud was submitted to and answered by the jury in favor of the
plaintiff.

At the conclusion of the evidence the defendant moved for judgment
of nonsuit, which was denied, and the defendant excepted.

The defendant offered in evidence the proceedings before the justice
of the peace in summary ejectment, to show that the plaintiff could not
attack his title. This was excluded, and the defendant excepted.

There was a verdict and judgment for the plaintiff, and the defendant
appealed.

Dawson, Manning & Wallace for plaintiff.
Charles F. Dunn for defendant.

Arren, J. It was admitted by the defendant that the tax receipt he
held was for $12.10, with $1.05 costs, and that the plaintiff had paid him
$26.50, for which he gave the plaintiff a receipt for $4 on taxes, and
receipts for $22.50 purporting to be for rents.

The plaintiff testified that all of his payments were on the taxes and
were accepted as such by the defendant; that he went to the defendant
before the tax deed was executed, and when he had the right to redeem,
and told him he wished to pay the taxes, but could not pay all at one
time, and the defendant told him he would take it any way he could pay
it; that he continued making his payments on the taxes, and that the
defendant, in violation of his agreement, procured the execution of the
tax deed. '

It is a permissible and reasonable inference from this evidence that
the defendant had conceived the plan of securing for himself for twelve
or thirteen dollars the lot of the plaintiff, and that in order to carry his
plan into execution and prevent a redemption until the time had passed,
he told the plaintiff he would take the taxes any way he could pay them,
and that to cover up his conduct and further strengthen his claim, he
continued to accept payments after he received his deed, and gave the
plaintiff, who could not read, fraudulent receipts, showing on their face
they were for rent; and this is, in our opinion, sufficient to justify sub-
mitting the question of fraud to the jury.

The proceeding in summary ejectment before the justice was not com-
petent as an estoppel upon the plaintiff, for which purpose it was offered,
because, as stated in the answer of the defendant, it is still pending in
the Superior Court on appeal, where it will be tried de novo, and none
of the rights of the parties have been finally determined.

We find no error in the trial.

No error.
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A. W. WILSON anp A. 8. MEADOWS v. BOOKER L. JONES
AND WireE, LEAH.

(Filed 16 October, 1918.)

1. Trusts and Trustees—Parol Trusts—Mortgages—Sales—Purchasers.
A parel agreement with the purchaser at or before the sale of land
under mortgage that he will hold the title subject to repayment by the
mortgagor creates a valid and enforcible parol trust in favor of the latter.

2. Same—Assignment of Bid—Options.

‘Where the purchaser at a mortgage sale has agreed by parol with the
mortgagor that he will hold the title subject to repayment by the latter,
but, being unable to pay the purchase price, has assigned his bid to a third
person, procured by the mortgagor, who acquires a deed for the land with-
out knowledge or notice of the parol trust, but afterwards agrees with the
mortgagor and purchaser at the sale that, should the mortgagor pay a
certain sum at a fixed time, and the balance as specified, he would convey
the title to him: Held, such an agreement is an option, conferring no
interest in the property itself until compliance, and the purchaser is enti-
tled to the possession as against the mortgagor therein, who has failed to
comply with the terms of the option.

3. Trusts and Trustees — Parol Trusts — Trials — Appeal and Error—Mort-
gages—Sales—Surplus—Pleadings.

Where the plaintiff, a mortgagor, has failed in his suit to engraft a
parol trust in his favor on the title acquired by the purchaser at the mort-
gage sale, and the cause has been tried solely on issues relevant thereto,
the question of a recovery of the balance of the purchase price over and
above the mortgage debt and costs of sale, though alleged in the answer,
does not arise for determination on appeal. In this case the question is
left, without prejudice, to be determined in an independent action, should
it become necessary, and the mortgagor should thus proceed.

AcTioN to recover land, tried before Stacy, J., and a jury, at February
Term, 1918, of FrRANKLIN.

There was denial of plaintiff’s title on the part of Booker Jones, and
averment by way of further defense that plaintiffs held the land affected
with a trust in favor of Booker Jones, growing out of an agreement
with one J. W. King, who bid on the land at foreclosure sale, and which
plaintiffs had recognized and were bound by.

Defendart Leah Jones answered, denying plaintiff’s title, alleging the
existence of a trust in favor of her husband, Booker, and also claiming
a portion of the purchase money by reason of the fact that she held the
legal title to the land, subject to a mortgage executed by herself and hus-
band to secure the purchase money. 4

On issues submitted, the jury rendered the following verdict:

1. Do the plaintiffs hold the land described in the pleadings in trust
for the defendants, as alleged in the answer? Answer: No.
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2. Are the plaintiffs the owners in fee and entitled to the immediate
possession of the land described in the complaitn? Answer: Yes.

3. Do the defendants wrongfully withhold the possession thereof?
Answer: Yes.

4. What is the annual rental value of said land? Answer: $140.

Judgment for plaintiffs, and defendants, having duly excepted, ap-
pealed.

W. H. Yarborough and Ben T. Holden for plaintiffs.
W. M. Person and S. A. Newell for defendants.

Hoxs, J. There were facts in evidence to the effect that in March,
1913, defendant Booker Jones bought the land in question at public sale
under judicial decree and had the title conveyed to his wife and code-
fendant Leah ; that he borrowed the money to pay for the land, the debt
and accrued interest amounting to $1,320, and he and his wife joined in
the execution of a deed of trust to secure the same; that default having
been made, the land was, after due advertisement, sold under the provi-
sion contained in the deed and bid off by one J. W. King at $1,725; that
King, not being able to secure the money, transferred his bid, with as-
sent and procurement of said Jones, to the present plaintiffs. Deed
was executed not long after the sale to present plaintiffs, who paid the
price bid at the foreclosure sale, and in 1916 instituted the present suit.

The evidence on the part of the defendants tended to show that said
King bid off the land and the bid was transferred to the present plain-
tiffs and title acquired under an agreement to hold the land in trust for
said Booker Jones, and allow him to redeem the same at a stated price,
and, on the part of plaintiffs, that there was no agreement to buy the
land and hold in trust for Jones, but that the land was bid off by King
for his own benefit; bid was transferred, money paid and title taken,
and that afterwards and as an independent agreement, King and plain-
tiffs had given Jones an option on the land at the price bid; he to pay
$200 at the end of the first year, and on such payment he was to have
another year within which to buy the land, etc.; that plaintiffs had
bought the land and taken the title without notice of an agreement be-
tween King and Jones, but that in recognition of King’s agreement
plaintiffs had given defendant a written option to the effect, as stated,
that said defendant had never made any payment pursuant to the option
nor any payment whatever on the land under either agreement, and
having failed and refused to pay plaintiff, brought suit for possession
of the property.

On these opposing positions, it is fully recognized in this jurisdiction
that if, at or before the sale, there was an agreement between these
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parties ereating a trust in favor of the defendants, the same could be
made available to them in the present action. Williams v. Hunnicuitt,
at the present term ; Gaylord v. Gaylord, 150 N. C., 222; Sykes v. Boone,
132 N. C., 199.

In Gaylord case, supra, the principle is stated as follows: “The
seventh section of the English statute of frauds, forbidding ‘the creation
of parol trusts or confidences of lands, tenements or hereditaments, un-
less manifested and proved by some writing, not being in force with
us, and no statute of equivalent import having been enacted, these parol
trusts have a recognized place in our jurisprudence and have been
sanctioned and wupheld-in numerous and well-considered decisions,”
citing Avery ». Stewart, 136 N. C., 436; Sykes v. Boone, 132 N. C., 199;
Shelton v. Shelton, 58 N. C., 292; Strong v. Glasgow, 6 N. C., 289.

And in Sykes v. Boone it was held, among other things, “That when
a person takes a deed for property with an agreement that he will, upon
the payment of a certain sum, convey the same to a third person a parol
trust is creatéed in favor of the latter.”

On the other hand, if, ag plaintiffs contend, this land -was purchased
and title: acquired without such agreement existent at the time, and
afterwards the purchaser gave to the original owners the privilege or
option to buy on compliance with specified terms, and no compliance
whatever made by such owners within the time, in that event defend-
ants, the original owners, never acquired or held any interest in the
property itself, and their elaim is no valid defense in a suit by the pur-
chaser for the possession of the property.

Interpreting and allowing significance to the verdict in reference to
the testimony and his Honor’s charge, the permissible and proper rule
under our procedure (Reynolds v. Express Co., 172 N. C., 487), it is
clearly established that the transaction between these parties created
not a trust but an option; that there had been no compliance with the
terms made or attempted by defendants, or either of them, and we are
of opinion that the judgment on the verdict, that plaintiffs are the
owners and entitled to possession of the property, must be affirmed.

We are not inadvertent to the fact that Leah Jones, the original
holder of the naked legal title, has filed an answer claiming the surplus
realized at the foreclosure sale over and above the amount borrowed for
the purchase money, or that J. W. King, who has apparently received
his, also had been made party defendant. On the facts in evidence, such
a claim is not necessary or properly relevant to the determinative issues
involved in this action. It does not appear to have been considered or
passed upon in the court below, nor are there any exceptions noted that
present it for decision on the present appeal. The judgment, however,
will be entered without prejudice to any claim she may have for such
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surplus asserted in an independent action for the same. Baugert v.
Blades, 117 N. C., 221.

There is no error, and the judgment below is affirmed.

No error.

ELWOOD H. LEE v. F. J. THORNTON ET ALs. (Consolidated cases.)
(Filed 16 October, 1918.)

1. Actions—Possession—Courts—Jurisdiction.

The writ of possession is not limited to actions of foreclosure of mert-
gages, but extends to all actions brought for the purpose of determining
the rights of the litigants to the title or possession of real estate after
judgment declaring such rights.

2. Same—Writs—Assistance—Mortgages—Sales.

One either in possession or out of possession of lands may maintain a
suit to set aside a deed thereto for fraud and undue influence, and in the
same action recover possession of the lands and the rents and profits, and
upon decree rendered in his favor may apply to the court, by supplemental
petition, for such writ as will render the decree effective, usually a writ of
assistance, and it is unnecessary to bring a second action therefor.

3. Actions—Consolidation—Deeds and Conveyances—Fraud—Writs—Assist-
ance—Courts—Jurisdiction—Equity.

Where a suit to set aside a deed for fraud and an accounting for rents,
ete., and subsequently an action to obtain possession have been instituted,
it is proper for the court to consolidate them, the rights of the parties be-
ing determinable in the first action under our system of administering
equity and law in the same court.

4. References—Compulsory—Consent-—Pleas in Bar—Accounting—Statutes.
A compulsory reference may not be ordered by the court except in the
instances enumerated in Revisal, sec. 519, and in no event when there is a
plea in bar undetermined; and where a suit to set aside a deed to lands
for fraud with accounting for the rental of a small tract of land for a few
years, and an action for possession, and a petition for dower, have been
consolidated, an allegation of the wife’s adultery interposed is one in bar
of the wife’s right, Revisal, sec. 3083 ; and whether the compulsory order
of reference be treated as one of consolidation and reference of the con-
solidated action, or a reference of each action and proceeding under one
form it is improvidently entered, and will be set aside. The difference be-
tween a compulsory and a consent reference distinguished by Ariew, J.

AppEar by plaintiff Elwood H. Lee from Ferguson, J., at the April
Term, 1918, of Waxk=.

This is an appeal from an order made in two actions and in a special
proceeding pending in the Superior Court of Wake County.
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The first acticn was commenced on 16 January, 1914, by Elwcod H.
Lee, as heir of James Lee, for the purpose of satting as'de certain deeds
executed by said James Lee to the defendants on the ground that James
Lee did not have sufficient mind to execute a deed, and that the deeds
were procured by fraud and undue influence.

The second action was commenced on 23 April, 1915, by the said
Elwood Lee against the defendants Mason and wife for the purpose of
recovering pessession of the land described in the complaint in the first
action, the said defendants having entered into possession of said land
since the institution of the first action.

The first action was tried at January Term, 1917, of the Superior
Court, and a jury having found all the issues in favor of the plaintiff a
judgment was entered thereon declaring the deeds void and setting them
aside because they were procured by fraud and undue influence.

On 5 December, 1917, the widow of James Lee filed her petition
against the said Elwood H. Lee, asking that dower be allotted to her in
said tand, and the said defendant filed an answer to said petition setting
up as a defense that the said widow had committed adultery in the life-
time of the said James Lee and was not living with him at his death.

At the April Term, 1918, of said court an order was entered over the
objection of the said Elwocd Lee enttled as of each of the three pro-
cecdings hereinbefore referred to, and referring all matters in contro-
versy in all of sald proceedings to one referee to be heard at the same
time. The said Elwood Lee excepted to said order and appealed.

S. W. Eason and Peele & Maynard for appellant.
Douglass & Douglass for appellee.

Arvien, J. One who is not in possession of land may brinz an action
to set aside a deed for fraud and undue influence and in the samsa action
recover possession of the land and the rents and profits, as was done in
Reed v. Exzum, 84 N. C., 430, cr, whether in possession or nct, he may
prosecute his action to set aside the deed and, upon a decree te'nz ren-
dered in his favor, apply to the court by supplemental petition for
such writ as will render the decree effective, usually a writ of assistance,
which was the course pursued in Eoot v. Woolworth, 150 U. 8., 401.

“The power tc issue the writ results from the principle that the juris-
diction of the court to enforce its decree is coextensive with its juris-
diction to determine the rights of the parties, and the court will earry
its decrees into full execution, where it can do so justly, without relying
on the cooperation of any cther tribunal. This is a rule of such praecti-
cal utility in promoting the ends of justice, praventing unnecessiry
suits, saving expense, and avolding delay, as commends itself strongly to
the approbation of the courts of equity.” 2 R. C. L., 728.

14—176
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“It has been said that the most familiar instance of its use is where
land has been sold under a decree foreclcsing a mortgage. Harding v.
Harker, 17 Idaho, 341; Jones v. Hooper, 50 Miss., 518. The writ is
not limited, however, to cases of the foreclosure of mortgages, but ex-
tends to all actions brought for the purpose of determining the rights
of the litigants tc the title or possession of real estate after judgment
declaring such rights. Schenk v. Conover, 18 N. J. Eq., 223; 78 Am.
Dec., 95; Knight v. Houghtalling, 94 N. C., 408; Stanley v. Sullivan,
71 Wis., 585. See, also, Yates v. Hambly, 2 Atk. (Eng.), 362; Adamson
v. Adamson, 12 Ont. Pr., 21.” Ann. Cases, 1913 D, 1121.

The same principle is declared in Clarke v. Aldridge, 162 N. C., 328,
and we have found nothing to the contrary exeept Clay v. Hammond,
199 Ill., 370, which limits the exercise of the jurisdiction to those de-
crees which pass the title, and of this last case the learned annotator
says, in 93 A. S. R., 156, after expressing his disapproval of the dectrine
announced, “We see no occasion to recede from our views heretofore
expressed in gection 37d of Freeman on Executions, in speaking of writs
of assistance, as follows: ‘As to the decrees or crders which may justify
the issuing of this writ, it may be stated broadly that whenever there
has been an adjudication in equity from which it appears that a party
is entitled to ke in pogsession of property, the court will not require him
to bring some further or independent suit or action, but will grant him
this writ, entitling him tc be placed in possession of the property. This
is but an application of the general principle that when a court of chan-
cery obtains jurisdiction of the subject-matter of a suit it will retain it
to the end that justice may be done between the parties.””

It follows, therefore, the second action was unnecessary as the plain-
tiff could have been put in possession in the first, and, under our system,
which administers law and equity in one action, he could also have had
the amount of the rents and profits ascertained ; but as no objection has
been made on this ground, and the right to possession has been denied,
ihese two actions ought to be consolidated and heard together, to the end
that a writ issue putting the plaintiff in pessession of the land and turn-
ing the defendants out, and that the rents and profits be determined,
which are the only questions unsettled in those actions.

In the proceeding for the allotment of dower the defendant sets up as
a defense that the petitioner committed adultery in the lifetime of her
husband and was not living with him at his death, which, under Revisal,
sec. 3083, may be pleaded in bar of any proceeding for dower.

"It appears, therefore, that whether the order is treated as one of con-
solidation and a reference of the consolidated action, or as a reference
of each aetion and proceeding under one form, in either event a com-
pulsory reference has been ordered, when the only question open in the
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two actions is the amount of the rents, and when in the dower proceed-
ing there is a plea in bar undetermined.

Did the court have the power to order a reference under these con-
ditions? We think not. The right to refer by consent is without limit,
subject to the exceptions mentioned, which are not material here, the
statute providing that “All, or any of the issues in the action, whether
of fact or of law, may be referred, upon the written consent of the par-
ties, except In actions to annul a marriage or for divorce and separa-
tion.” Revisal, sec. 518. But the court camnot order a compulsory
reference except in the cases enumerated in Revisal, see. 519, nor can
such an order be made when there is a plea in bar undetermined.

This distinction exists because in the compulsory reference the parties
reserve their right to a jury trial upon the coming in of the report of
the referee, and as the parties will be subjected to the expense and delay
of two trials, it ought not to be resorted to for the trial of the issues
raised by the pleadings, except when a long account, complicated bound-
ary, or some other intricate questions arise which cannot be intelligently
investigated before a jury (Hall v. Craige, 65 N. C., 53; Peyton v. Shoe
Co., 167 N. C., 282), nor when a plea in bar has not first been tried
(Oldham v. Reiger, 145 N. C., 255), and in the actions before us there
is one single simple question of the rental value of a small body of land
for two or three years, and in the dewer proceeding there is a plea in bar.

The order was improvidently entered and will be set aside. '

Reversed.

IN RE JOHN CHISHOLM’'S WILL.
(Filed 16 October, 1918.)

1. Judgments—Consent—Contracts.
A judgment entered with the consent of the parties is a contract be-
tween them in respect to the subject-matter.

2. Same—Date of Payment—Delayed Payment—Interest.

Where a consent judgment for a recovery of a certain sum is made a
lien on lands, and by its terms payable ninety days from its rendition, it
bears interest from the first day of the term, the time given being merely
for the purpose of raising the money for its payment; and where the only
question submitted to the court is whether gn'terest is chargeable from the
date it was payable to a further period beyond, interest for such extended
period at the rate of 6 per cent should be al}owed.

3. Judgments—-Contracts——Interest—Caption——Sfatutes—Interpretation.

In Revisal, sec. 1954, the heading punctuated “Contracts, except penal
bonds and judgments to bear” (interest), ete., should be read as if a
comma had been placed between the word “bonds” and the words “and
Jjudgments.” ‘
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Arprear by propounders front Calrert, J., at April Term, 1918, of
[Toxe.

In this proceeding a consent judament was entered at August Term,
1917, of Ifoke, previding, among cther things, that the caveator, M. A.
Chisholm, was indelted to the propounders, Mys, Sallic Covington, Mrs.
Mande Stecle, and Zebbie Harers, in the sum of $6,000; to be paid within
ninety days after the siening of the judement. Pavinent was not made
or tendered until three and one-thivd months after the said ninety days
Lad expired.  The propounders elaim intevest at 6 per cent on the
£6,000 for said three and one-third months.

From the judament that the propounders were not eutitled to interest
ot the said $6,000 for the three and one-third months the propounders
appealed.

J. W. Currie for propounders.
No counsel contra.

Crark, C. J. The only exception is for error in disallowing the
$100, interest for the three and one-third months elapsing after the
expiration of the ninety days. The $6,000 was paid s'x and one-third
months after judgment signed, without prejudice to either sidz as to the
liability for the said interest.

A\ consent judement is a contract between the parties thereto. Bank v.
Commissioners, 119 N. C., 214; Bunn ». Braswell, 139 N. C., 135. The
consent judgment specifies that the $6,000 should be a lien upon the land
of the caveator which was pleaded as security for the indebtedness. The
careator not having paid at the specified date, we can find ne resson that
said sum sheuld not bear interest during the delay to make payment
after the stipulated date. Rev., 1954, in the chapter on “Intarest,” pro-
vides: “All sums of money due by contract of any kind whatsoever,
excepting money due on penal bonds, shall bear interest; and when a jury
shall render a verdict therefor, they shall distinguish the principal from
the sum allowed as interest; and the principal sum due on all such con-
tracts shall bear interest from the time of rendering judyment thereon
until it be paid and satisfied.” Said szetion further provides: “In like
manuer, the amount ¢f any judgment, or decres, except the costs, ren-
dered or adjudged in any kind of action, thouzh not on contract, shall
bear interest till paid, and the judzment and decree of the court shail be
rendered according to this seetion.”

The learned judge was probably misled by the punctuation of the
heading, which reads: “Contracts, except penal bonds and judgments to
bear; jury to distinguish principal from.” There stould huve been a
comma after the word “bonds,” as the text of the section plainly shows.
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.The meaning of the headline is, evidently, “Contracts (except penal
bonds) and judgments to bear” interest.

Though the caption of a statute may be called in aid of construction,
it cannot control the text when it is elear. Blue v. McDuffie, 44 N. C,,
131; Hinesv. R. B., 95 N. C., 434; Jones v. Ins. Co., 88 N. C., 500; 8. ».
Woolard, 119 N. C., 779. Especially is this true as to the headings of a
section in the Code prepared by the compilers. Cram v. Cram, 116
N. C., 288.

If, as we undsrstand the face of the consent judgment, the $6,000 was
due at that date by reason of the arrangement and settlement as to the
estate then made, the reascnable construction is, that said sum would
bear interest from the firgt day of the term, as is the rule with judgments,
and that the ninety days delay did not arrest the running of interest, but
was merely time given in which to raise the money. This is the natural
and legal effect of such order. Just as when there is a decree of fore-
closure and ninety days given, there is no cessation of the interest, which
continues to run. But in this case, by consent, the only question sub-
mitted to the Court is whether or not the caveator is liable for the $100
interest aceruing on the $6,000 during the three and one-third months
after the lapse of the ninety days. No demand is necessary as to con-
tracts and judgments to set the interest running. The statute does that.

The propounders are entitled to recover said $100, with the interest
therecn, and the costs.

Reversed.

EMILY L. GOOCH v. WELDON BANK AND TRUST COMPANY,
ApMR. or J. T. GOOCH.

(Filed 16 October, 1918.)

1. Principal and Agent—Limitation of Actions—Demand and Refusal.
The right of action of a principal against his general agent begins to run
from his demand and refusal, or from the death of the agent.

2. Same—Husband and Wife—Wife’s Separate Preperty.

Where the husband has acted as the general agent of his wife to invest
and reinvest her separate property, or moneys belonging to her separate
estate, according to his own judgment, and the husband has died, and
there is no evidence of a demand on her part for the property or invest-
ments so made, or his refusal thereof, the agency ceased by operation of
the law, at his death, and the statute of limitation will begin to run only
from that time.

3. Same—Personalty—Jus Accresindi.
Where the husband, acting as the general agent of his wife, has invested
her separate personalty in certain shares of stock, having had them issued



214 IN THE SUPREME COURT. [176

GoocH v. BANK.

to himself and wife, the shares remain the separate property of the wife,
and the gquestion of the right of survivorship in personalty between hus-
band and wife does not arise. This question discussed by Crark, C. J.

Hoxke and ALLEN, JJ., concur in result.

Arepear by defendant from Kerr, J., at March Term, 1918, of
Havrrax.

F. 8. Spruill, W. L. Long, and George C. Green for plaintiff.
Garland Midyette, C. G. Peebles, W. E. Dantel, and Murray Allen
for defendant.

Crarg, C. J. This is an action by the widow of James T. Gooch
against the administrator of her deceased husband, alleging that, soon
after his marriage, as general agent of his wife he took the absolute con-
trol, management, and administration of all her separate property; that
he made sales of her separate real estate at frequent intervals, having
the deeds properly executed by him and her, but collecting the purchase
money and investing it according to his judgment; that in this manner,
between 1903 and his death, in 1916, he made sale of fourteen parcels of
his wife’s separate real estate, in each case collecting the purchase price
of same, using and investing it as her general agent; and that, in addi-
tion, he also collected a considerable sum of money that came to her as
distributee of her father’s estate, which he also held and administered
in the same way, though of this latter fact proof could not be offered.
Moreover, the plaintiff was the owner of a considerable quantity of stock
in the Weldon Brick and Land Improvement Company, which her hus-
band in the same manner from time to time transferred upon the books
or delivered to the transferees without censulting or advising with his
wife, some of which he sold outright for cash, which he used in like
manner as the proceeds of her land, until the larger part of this stock
was placed in his own name or in the joint name of himself and wife.

There was no settlement or demand for settlement. The husband died,
leaving no Wi;i and no children of the marriage, and the defendant bank
qualified as his administrator. The heirs at law and next of kin bave
been made parties defendant with the bank.

This action is to recover from the husband’s estate said sums of
money and the said shares of stock. The jury have found that defend-
ant’s intestate at the time of his death was indebted to the plaintiff in
the items set out from 5 to 19 in the sum of $10,821.67 for the proceeds
of the sale of her realty, and in the further sum of $800 for money
which her husband received frem the sale of certain shares of her stock
in the brick company. The jury also find that she was the beneficial
owner of fifteen shares of stock of the brick company which stood in
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the name of her husband and the owner of five other shares of stock
of the same nature. While there are forty-four exceptions taken as to
all the akove, there is practically but one excepticn thereto, and that is
the ruling of the judge that the plaintiff’s claim was not barred by the
statute of limitations.

In this there was no error. The statute of limitations does not run
against an agent until demand and refusal. Moore v. Hyman, 84 N. C,,
38; Wiley v. Logan, 95 N. C., 358; Buchanan v. Parker, 27 N. C., 591.

In Patterson v. Lilly, 90 N. C., 89, it is said: “In Commissioners v.
Lash, 89 N. C., 159, it was held that where the relation of principal and
agency subsists, the demand for an account necessary to put the statute
of limitations in operation must be such as to put an end to the agency.
Nothing less than a demand and refusal, or the coming to a final ac-
count and settlement, or the death of one of the parties, will put an
- end to the agency.” There was no evidence here tending to show a de-
mand and refusal or any other termination of the agency, except the
death of the husband, and the court properly instructed the jury that
the statute of limitaticns did not bar. The subject is fully discussed
by Smith, C. J., in Commaissioners v. Lash, 89 N. C.; 168, and by Pear-
son, J., in Blount v. Robeson, 56 N. C., 102,

~ This affirms the recovery for $11,621.67, with interest at 6 per cent
from 21 April, 1916, the date of the death of said J. T. Gooch, and the
termination of his general agency for the plaintiff. The rest of the
recovery was adjudging the plaintiff the owner and entitled to the scle
possession and enjoyment in her own right of fifty-five shares of stock
of the par value of $50 each in the Weldon Brick and Land Improve-
ment Company. Twenty of these shares stood in the name of J. T.
Gooch alcne, and the jury find that they were bought with the funds of
the plaintiff, and there can be no question as to them. Indeed the only
exception is on the same ground of the statute of limitations. The other
thirty-five shares stood on the books in the joint names of E. L. Gooch
(plaintiff) and J. T. Gooch.

By the unccntradicted evidence, these shares, like the other twenty,
were bought by him by using funds in his hands belonging to his wife,
or rather he transferred these shares belonging to her to another party,
who transferred them back to E. L. and J. T. Gooch. These shares,
therefore, also remained her sole property. Kilpatrick v. Kilpatrick,
at this term; Speas v. Woodhouse, 162 N. C., 68,

The judge instructed the jury to answer the issue as to the thirty-five
ghares “Yes,” giving no reason, and wrote the answer himself. In this
there was no error. The exception. (83) taken assigns no ground there-
for.

It is true that in the complaint it is alleged, as a matter of abundant
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caution, that the plaintiff was entitled to these shares anyway by entire-
ties, and if this were not so, that she was entitled to one-half thereof as
tenant in common. The defendant also endeavored to raise the legal
propesition whether there was an estate by entireties in personalty by
asking the judge to charge that there was not. The court did not charge
at all on the proposition, but merely directed a verdiet for the plaintiff
upon the evidence, according to which her ownership of these thirty-five
shares had not been changed. Kilpatrick v. Kilpatrick, supra.

An estate by entireties is of purely judicial creation in England in the
remote past, for there is no statute there or in this State recognizing it.
Gaston, J., 19 N. C., 5317, says: “When lands are conveyed to husband
and wife, they have not a joint estate, but they hold by entireties. Being
in law but one person, they have each the whole estate as one person;
and on the death of either of them, the whole estate continues in the sur-
vivor. This was settled at least as far back as the reign of Edward IIT,
as appears frem the case on the petition of John Hawkins, as the heir
of John Ocle, quoted by Lord Coke, 1 Inst., 187a.” This was quoted with
approval by Hoke, J., in McKinnon v. Caulk, 167 N. C., 412. The estate
originated in feudal reasons, that when the wife died the land should go
to the husband by survivorship; but there was no such reason as to the
personal property of the wife, which became absclutely the property of
the husband on marriage. There was no estate by entireties in person-
alty in England, and it has been abolished as to realty by the Married
Woman’s Act of 1882. Thornley v. Thornley, 2 Ch. Div. (1893), 229.

The estate is an exception to the general rule, that where there is a
conveyance or devise to two, they should held as tenants in common, and
gave to the husband survivorship in the wife’s realty, of which he had
the income only and nct the absolute property, as he had of her per-
sonalty. '

In 1784 (chapter 204, sections 5 and 6, now Rev., 1578 and 1579)
estates tail were converted into fee simples, and joint tenancies into ten-
ancy in common. The Court, in this State, however, held that the latter
did not apply to estates by the entirety, but in each case where this was
held only realty was involved.

The Constitution of 1868, Art. X, sec. 6, revolutionized our policy as
to the ownership of property by married women, and provided that all
the property, real and personal, of a married woman, whether acquired
befcre or after marriage, should remain her sole and separate property
as fully as if she were unmarried. We have decisions since 1868 holding
that this did not destroy the estate by entireties, but all these cases were
as to realty.

In other States the decisions ave in conflict whether the “Married
Women’s Property Acts” have destroyed the estate by entireties. The
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courts of some States (and in England, whence we derive the doctrine)
holding that they do, and others to the contrary, but even in those States,
which hcld that the estate by entireties was not destroyed, there are con-
flicting opinions whether there is any estate by entirety in personalty.

In this State we have had no decision holding that there is an estate
by entirety in personalty, and there is no reason in this case, and at this
late day, to extend it to personalty, for the point does not arise on the
facts in this case, and the judze bslow made no ruling upon it.

The objecticn urged to the estate by entireties is not only that it is an
anomaly in our judicial system, without any statute recognizing it, and
that it is contrary to our policy as to property rights of women, as stated
in. the Constitution, but that it abstracts the property embraced in it
from liability to debt during the joint lives, and that during all this time
the husband enjoys the income from the wife’s half of the property, as
well as from his own half.

Whatever force may be given to these objections, the matter may well
be left to the lawmaking department of the government. This Court
has more than once suggested the abolition of the estate by entireties to
the Legislature. Bynum v. Wicker, 141 N. C., 96; Finch v. Cecil, 170
N. C., 74, 75.

No error.

R. B. TAYLOR v. COMMISSIONERS OF MOSELEY CREEK
DRAINAGE DISTRICT.

(Filed 16 October, 1918.)

1. Drainage Districts—Statutes—Assessments —Notice—Publication—Deeds
and Conveyances—Warranty.

A motion in the cause, in proceedings for establishing a drainage dis-
trict, by one who has conveyed lands therein, will be denied, when made on
the ground that such person had not been personally served and has con-
veyed the land to another with warranty against liens or encumbrances,
when it appears that the purchaser, in possession, had been personally
served, and the grantor lived only a few miles from the district wherein
the work was in progress, and the statutory notices had been published to
bring in the landowners, with ample time given for objection, exception,
or appeal, under the requirements of the statute, which had not been ob-
served or followed.

2. Drainage District—Owner’s Consent.
It is not necessary that every owner of land within a drainage district
should have assented to its formation when the statutory number thereof
have done so.
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3. Drainage Districts—Assessments—Benefits—Findings by Clerk.
An owner of lands in a drainage district is liable for a proper assess-
ment in accordance with the benefits accruing to his lands, and it is im-
material that, on appeal from the clerk, the judge has stricken out from
his findings that the improvements exceeded the benefits conferred.

4. Drainage Districts—Proceedings in rem-—Notice—Nunc pro tunc—Assess-~
mentis.
The proceedings for forming a drainage district are in rem; and where
a valid statute has been complied with therein, and it appears that an
owner has not been served with process, it is admissible to notify him, in
possession, nunc pro tunc, and have the lands therein assessed.

5. Drainage Districts—Acecruing Assessments—Date of Liens.

Assessments upon lands in a drainage district formed under a statute:
become liens in r¢m from the time they are duec and payable.

6. Drainage Districts — Assessments — Liens — Encumbrances — Deeds and'
Conveyances—Warranty.

Assessments upon lands in a drainage district are liens in rem, resting
upon the lands, into whosesoever hands it may be at the time they accrue,
and do not come within the terms of a warranty against encumbrances.
by deed.

7. Drainage Districts—Police Regulations—Health—Condemnation.

The drainage of swamps and of surface water from agricultural lands
in a drainage district are declared by chapter 442, Laws 1909, to be for the
public benefit and conducive to the public health, etc., thus falling within
the police regulations; and proceedings thereunder are in the exercise of
the right of eminent domain.

8. Drainage Districts—Notice—Assessments—Laches.

Where due notice by publication has been made, in the formation of a
drainage district, and the report of the viewers has been confirmed by the
clerk, without objection, exception, or appeal, the presumption is that an
owner of land therein has not been found upon issuance of personal
process; and the substituted service, nothing else appearing, is valid.

Arpear by Florence K. Banks from Allen, J., at chambers at New
Bern, 14 February, 1918, heard by him on appeal from the elerk.

Dawson Manning & Wallace and Moore & Dunn for petitioners.
Rouse & Rouse and Y. T'. Ormand for George Pate.
No counsel contra.

Crarxk, C. J.  This is a motion in the proceeding for the establish-
ment cf the “Moseley Creek Drainage District” in Craven. Said district
lies partly in Craven and partly in Lenoir. The proceeding, however,
for the establishment of the district was filed and the orders taken in
Craven, as authorized. Laws 1909, ch. 442, sec. 2. The petitioner, Mrs.
R. C. Banks, in 1915, instituted an independent aetion to restrain the
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collection by the Sheriff of Craven of an assessment levied upon the
lands of George B. Pate (which she had conveyed to him in August,
1913) to pay the bonds and interest issued for the construction of the
“Moseley Creek Drainage Distriet.” On appeal (Banks v. Lane, 170
N. C., 14) this Court, in an unanimous opinion, held that the restraining
order should be dissolved. The Court said:

“The defendant, George B. Pate, was in possession of the land under
conveyance from the feme plaintiff, and was duly served with summons,
and acquiesced in all the proceedings taken in said cause, or at least is
bound by them. By virtue of the notice required by above acts, the feme
plaintiff had opportunity to intervene and assert any right she might
have to oppose the proceeding, if deemed contrary to her interests. Laws
1911, ch, 67, sec. 1. Not having done so, she is bound by the judgment
under which the bonds were issued for this improvement.” . . . “Even
if the owner in possessicn of this land, George B. Pate, had opposed the
fina] decree, or, indeed, opposed the formation of this drainage district,
his land therein is chargeable with payment of the assessment thereon,
and his mortgagee, the feme plaintiff, is in no stronger condition and
cannot stay the collection.” . . . “In this case the district has been
regularly established. There is an adjudication that the required notices
have been given. The bonds have been issued and the bendholders have
a right to have the assessments collected to pay the interest and prinecipal
of the same. The plaintiffs, not having established their elaim by com-
ing forward at the proper time to show that their interest would be
adversely affected, are bound by the proceedings and cannot restrain the
collection of the assessments to pay the bonds issued for the improvement
of the land. The presumption is, and the final decree has adjudged in
this case, that the land has been benefited by the dramaoe dlstmct more
than the burdens assessed against it for such purpose.”

“The pla1nt1ﬂs urge that Pate is insolvent, but this-is not material, as
the liability is on the land, which has been beneﬁted by the proceedings.
The plalntlﬁs further 1n51st upon the familiar principle that, as the
mortgage is for the purchase money, executed s ulmultaneously Wlth the
deed to Pate, the title did not vest in him. That is true, for the purpose
of preventing the vesting of dower right in his widow or the lien of a
docketed judgment. But it has no apphcatlon here. Pate has a convey-
ance of the land and is in possession of the same, and‘the property is
liable for taxes or legally adjudged assessments in his hands.

“Under the statute, he was the proper party to represent such land in
the formaticn of the drainage district, and it is bound for a pro rata pay-
ment of the bonds issued and the interest thereon, just as it is for taxes
thereon.”

_ There was a petition to rehear that case (171 N.'C,, 505), which was
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fully argued and carefully considered by the Court. There was an
opinion with two concurring opinions, and a dissenting opinion. The
Court said, in the opinion in chief, as fcllows:

“The feme plaintiff set out her chain of title down to August, 1913,
when she conveyed to George B. Pate and took from him a mortgage
back to secure the purchase money. Her complaint averred that she and
those under whom she claims had no notice served cn her, personally, of
the proceedings for the assessments made in said drainage district; that
said Geeorge B. Pate was insolvent, and asked a restraining order against
the collection of said assessment.”

“It is very evident that by the expression, ‘those under whom she
claims,” the feme plaintiff refers to the grantors in the deeds set out in
her chain of title, and not to George B. Pate. The answer does not deny,
but asserts, that the latter, who is in possession, has been served with
summons in the cause. In our former décision we called attention to the
fact that the statute did not require that mortgagees and lien holders, by
judgment or otherwise, should be served with summons; that to require
them to be parties weuld greatly increase the difficulty of creating these
drainage districts, and they would have no interest to serve in the crea-
tion thereof. As was said in Drainage Comrs. v. Farm Assn., 165 N. C.,
701, where the point was presented, mortgagees and lien holders are not
required to be served with notice personally, because ‘A mortgage is sub-
ject to the anthority to ferm these drainage distriets for the betterment
of the lands embraced therein. The statute is based upon the idea that
such drainage districts will enhance the value of the lands embraced
therein to a greater extent than the burden incurred by the issuing of the
bonds, and the mortgagee accepted the mortgage knowing that this was
the declared public policy of the State.

“In our former opinion we held that it was no more necessary that
mortgagees and cther lien holders should ke consulted in the formation
of such distriets than to permit a mortgagee or lien holder in the like
absence of statutory provision to enjoin an assessment for the payment
of sidewalks or streets or other improvements of property. We said that
the proceeding was in rem, and that the decree for the formation of the
distriet could not be made until a majority of the original landowners
and the owners of three-fifths of all the land which will be affected have
signed the petition, and until all other landowners in the district are
notified, and that the decree creating the district must be presumed to
have been regularly granted and advertisement of notice for other per-
sons interested in the land has been made as required by sections 5 and 15,
chapter 442, Laws 1909, and section 1, chapter 67, Laws 1911, The com-
plaint does not aver that the plaintiff is the owner of the land, but, on
the contrary, that George B. Pate is the owner and in possession and
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does not negative that notice by publication was duly made as to all
others in interest, but merely avers that the feme plaintiff was not served
personally, which is not necessary. _

“The Drainage Act has been held constituticnal, and the validity of
the district laid off under it cannot be attacked collaterally. Newby v.
Drainage District, 163 N. C., 24.

“The district has been formed, the assessment made without objection
from landowners, and Laws 1909, ch. 442, sec. 87, provides that the col-
lection of assessments shall not be defeated, where the proper notices
have been given, by reason of any defects occurring prior to the order
confirming the final report, but that such report shall be conclusive that
all prior proceedings were regular, unless appealed from. This is abso-
lutely necessary, if the public are to be protected in their purchase of
the bonds put upen the market. It is to be presumed that when the court
has rendered such final judgment and the bonds are issued, there will be
no interference with the collection of the assessments to pay the bond-
holders, but that all controversies were thrashed out and settled before
such final judgment.

“Though the proceeding to create the drainage district was instituted
before the plaintiff executed her deed to Pate in August, 1913, yet it may
well be that the summons, as the answer ayers, was served on him after
that date and before the final judgment making the assessments and
directing the issue cf the bonds. This is another reason why the motion
should be made in that cause, where the facts in regard to the proceed-
ings are of record.” .

“The mere fact, so strongly insisted on by plaintiff’s counsel, that
while this assessment is only $445, all the assessments on this tract aggre-
gate $2,200 ¢cn a tract of land which brought, before it was drained,
$4,000, is a matter that was doubtless considered before the decree mak-
ing the assessments and directing the issue of bonds was entered. The
presumption is, that the land was benefited far more than the amocunt of
these assessments, or objection would have been made by Pate, the land-
owner, or by the plaintiff, as to whom notice by publication is by the
statute presumed to have been given. But if there has been any wrong
done, it is in that cause that the assessment should be reconsidered and
upon proper proof reduced cr reaffirmed.” While the aggregate assess-
ments were $2,200, they accrued in eight annual payments, averaging
$275 per year, or less than 81 cents per acre each year for eight years,
less than the annual benefit, according to the decree, and after the eight
years the land would Le free.

In accordance with this opinion, the petitioner, Mrs. Banks, made this
motion in the original eause in Craven County, allezing that no sum-
mons had been served on her; that no advertisement had been made for
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her or any owner of the land sought to be charged; that the assessment
was excessive, and that the land has not been benefited by the construe-
tion of said drainage district. This notice was served personally on the
Commissioners of Moseley Creek Drainage District, and a notice was
served by publication on all landowners and parties interested, and
George B. Pate was made a party to the proceeding by a summons duly
" served, and he appeared in said cause. The Court finds the facts con-

trary to all the above allegations, except as to personal service on Mrs.
~ Banks.

When the case was here before, the plaintiff, Mrs. Banks, complained
that she was damaged because she was mortgagee of the 335 acres which
she had conveyed to Pate, and that the assessments impaired the value
of her security. She now cemplains on the entirely different ground that
she conveyed to Pate by warranty title, and that if she had known of the
assessments she would have added the amount of the assessments to the
purchase price to recoup the damages she is liable to Pate on the account
of such assessments. By her affidavit, it appears that she conveyed the
land to Pate on 30 August, 1913. The clerk finds that the proceedings
forming the distriet were regular in all respects, except that there ap-
pears to have been no actual personal service of summons or notice on
Mrs. Banks or Moses Spivey, who was at that time her husband, but that
due publication was made for all landowners to appear in said proceed-
ings, as required by law; that viewers were duly appointed and made
their report within the time allowed by law; that due notice of the filing
of the report was given to all landowners by publication, as required;
that the report having been on file in the office of the clerk of the court
for the time required by said statute, and no exceptions filed, the clerk
affirmed the report and ordered the viewers to proceed, which they did;
and, further, that they duly filed the final report, of which notice was
given by publication, and for twenty days the report was open to the
inspection of the landowners and all cthers interested, and at the end of
said time said report was duly confirmed, and there was no appeal. The
plaintiff files an affidavit, in which she recites that during the time the
proceedings were pending, and when judgment confirming the assess-
ments was made, 17 April, 1911, she lived within 10 miles of the land,
and that when she conveyed the land (835 acres) to George B. Pate,
30 August, 1913, she was residing at Kinston, within 8 miles of the land.

The clerk further found, “From a careful examination of the report
of the viewers filed in this cause, and carefully considering theé assess-
ments and classifications made of said land, that said land was benefited
far more than the amount of the assessments thereon. And, upon fully
considering the same, I am of the opinion that the amount of said assess-
ments should not be reduced, but, on the other hand, said assessments are
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reasonable, and that the benefits to acerue to said land from the improve-
ments, in my opinion, greatly exceed said assessments, and that said
assessments and classifications so made be and the same are in all respects
approved and confirmed.” '

This finding was struck out by the judge, on appeai, on the ground
that it was not justified by the evidence, but he made no contrary find-
ing. It is clear that this tract of land is liable for a proper assessment
in return for the benefits accruing to it from said drainage. It was not
necessary that the owner should have assented to the formation of the
drainage district, but only that the necessary number of the owners
should have assented, which is not denied. If the land had been omitted
by accident from the assessment, upon proper notice it could at any time
be assessed, nunc pro tunc.

We have held that a mortgagee, as Mrs. Banks claimed to be, in the
former case, was not entitled to notice. Drainage Commission v. Farm
Association, 165 N. C., 701, cited in this case, 171 N. C., 505, as above
quoted. But, concedmg that she was the owner of the 1and when the pro-
ceedmgs were 1nst1tuted and that she was not bound for lack of personal
service, by the judgment, which was not perscnal to her, and is only
wm rem upon the land, still it was admissible in this proceedmg to notify
the owner in possession and have the lands assessed in this proceeding,
nunc pro tunc. The clerk accordingly finds: “Said assessments were
made and duly filed, as required by law, on 17 April, 1911; the first
assessment due and eollectable thereon aecrued in October, 1914 accord-
ing to law, and during said period no portion of said assessments was due
and collectable. * On said 17 April, 1911, the assessments were duly con-
firmed.”

The clerk further finds that, upon the facts appearing on this motion,
he “caused the notice and summons, above referred to, to be served on
George B. Pate, to show cause, if any he had, why said land so.owned by
him should nct be liable for the assessments due thereon. And upon his
appearance, through counsel, and upon the filing of his said answer, and
from the whole evidence before me, it appears that the benefits to said
land, as found by the viewers, have actually accrued to said land; since
the completion of the land for the drainage thereof the full benefits to
said land having been received since its purchase by said George B.
Pate.” And the clerk further adjudged that each of the said assessments
(for the years 1914 to 1921, inclusive) were and became respectively
liens upen said land from the date each of them respectively fell due, and
became collectable. And the said land was and became liable to said
liens from and after the date of each of said assessments thereon became
due and payable, and that therefore said land is liable for each of said
assessments as the same would be liable for taxes thereon to the same
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extent. “This finding of law was reversed by his Honor, who held that
the entire amount of said assessments were a lien upon the lands at the
time they were conveyed by Mrs. Banks, then Mrs. Spivey, t¢ George B.
Pate, and should be ccllected as they respectively matured.” Tt is true,
the I'en was adjudeed 17 April, 1911, but this is not an encumbrance
like a morteage to szcure a past indebtedness, but payments for future
Lenefits, all accruing to George B. Pate after his purchase of the land.

It is inconceivable thet George B. Pate, who bought and entered upon
thig land 30 August, 1913, was not fixed by actual physical notice of the
draina~e district and its ditches at the time he entered upon the land, or
later if the work was dome after that time. He has not appealed from
the judvment of the court in this ease, diresting his land to bz made
liable for the collection of the assessments falling due thereon in 1914,
1915, 1916, 1917, and 1918, all of which have fallen due since he took
possessicn in August, 1913. Tt is a matter between Pate, the owners of
the bords, which have been sold upon the faith cf the deeree in which
h’s erantor was made a party, and the commmissioners of the drainage
d’striet. Whether he can recover against Mrs. Banks on her warranty
is a matter which could properly come up only in an action by him
against her upon such warranty.

But s the case is before us, we think it proper to say that the view of
the clerk is correct, that the lands are liable to the drainage assessments,
just as it is liable for other taxes as they fall due from time to time. As
owner of the land, he d~2s not have to consant to the assessment of either
the drainace tax or county or State taxstion. The drainage tax becomes
a lien, just as the benefits acerue, 7. ¢, annually. The decree in the
drainage district is not a personal liability of Mrs. Banks, nor is it a
personal licbility of Georre B. Pate. It is a lien % rem, acceruing
annually and rest'nz upon the land into whosescever hands it may be at
that time. Pate, as purchaser, entered into possess’on of the land nearly
two ard a half years after the final decree establishing the drainage dis-
trict, and necessarily with physical knowied~e of the drainage district.
While such len was dscreed by the final judyment 17 April, 1911, the
agsessments were not liens then, but only became such as they subse-
quently accrued, respectively. They were not actual liens and collectable
11l ench fell due, in turn, in the years 1914 to 1921, and therefore not
encumbronces within the meaninz of the warranty clause of the deed,
sny more than taxes falling due in each future year. We do not see that
Mrs. Banks has any cause to restrain the collection of the assessment for
drainrge, upon the allegat’on that she wou'd be liakle on her warranty.
The future benefits are adjud=ed to be more than “the charge.”

The final decree was madz 17 April, 1911, after all the publicity given
by the repeated publicat’ous snd the viewers going upon the property,
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making their survey and filing their report. Though Mrs. Banks may
not have had notice actually served upon her, she must have had notice
of the drainage work being actually done upon her land, and should have
proceeded to ask a reassessment if it was excessive. She would have had
no right to have her land exempted therefrom, more than three-fourths
of the landowners having assented to the formation of the district, as is
conclusively shown by the recitals in the judgment. When Pate pur-
chased the land he must have had physical notice of the drainage canals,
and if they were not begun till after his purchase, then he at least had
physical notice, and should have taken the same step for revaluation of
the assessment. The land, 835 acres, cannot escape its liability. It is
merely a question of the amount of the assessment, and of this the land-
owner, whether it was Mrs. Banks or George B. Pate, should have taken
steps in apt time to ask a reassessment. The clerk finds that Pate had
actual notice of these proceedings by the summons served on him in the
former ease, October, 1914, and he has asked no reduction of the assess-
ment against the land, nor has he asked to be exempted from the district,
but with full knowledge has continued to receive the benefits.

Laws 1909, ch. 442, declaves: “The drainage of swamps and the drain-
age of surface water from agricultural lands, and reclamation of tidal
marshes shall be considered a public benefit and conducive to the publie
health, convenience, utility, and welfare.” This makes the general
drainage act a police regulation, and proceedings thereunder an exercise
of the right of eminent domain.

The amendatory act {Laws 1911, ch. 67, sec. 1) provides that if the
owners of any land are unknown or cannot be found, that publication
shall be made (which, the Court finds, was done in this case), and that
the court shall thereupon assume jurisdiction as to the land owned by
such parties, in the public interests. This publication having been made,
every presumption is in favor of the regularity of the judgment, and
Mzrs. Banks (then Mrs. Spivey) not having come forward, the presump-
tion is that her residence was not known, and the substituted service by
publication is valid and, furthermore, she is also estopped, as well as
Pate, by laches in not coming forward and asking for a reassessment,
when, in addition to the publicity of the viewers going upon the land,
there was the physical installment of the drainage system and repeated
publication of the notices.

Even it this were not so, Lumber Co. v. Comrs., 173 N. C.; 117, is not
in point, for that case especially refers to Banks v. Lane, 170 N. C,, 14,
and distinguishes it, holding that Pate was a party to that action, as he
was, and as he also is in this, and in neither did he ask a reassessment
and reduction nor appeal. He certainly is not entitled to have the land
exempted from liability. If not an original party, he has had twice the

15—176
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opportunity to make objection to the assessment.

‘While the judgment of his Honor that the assessments are collectable
out of the land is correct, we do not concur in his opinion expressed, that
the future assessments, to balance the benefits aceruing from 1914 to
1921, were encumbrances at the date of the final judgment on 17 April,
1911. This was a “charge” to rise in futuro against the land, from time
to time, into whosesoever hands the land should pass. The “charge” runs
with the 1and, as do the benefits, both based on the drainage.

Affirmed.

A. B. HUNTER & CO. v. J. L. SHERRON.
(Filed 16 October, 1918.)

1. Courts-—Discretion—Recalling Witnesses—Appeal and Error.
Permitting a witness to be recalled and testify, though contradictory of
his first evidence, is in the discretion of the trial judge, and not reviewable
on appeal.

. Contracts, Written—Vendor and Purchaser — Fraud—Opinions—Mistake
of Law.

Where a seller of goods has induced a transaction by a false representa-
tion, upon which the purchaser has relied, and which formed a material
inducement, without which the trade would not have been made, etc., the
question as to whether such representation was a mistake of fact or of
law, and therefore not a false representation, will not affect the pur-
chaser’s right to annul the contract as having been obtained by fraud.

[3]

. Contracts, Written—Fraud—Parol Evidence.

Where a written instrument sued on is sought to be invalidated for
fraud, illegality, or failure of consideration, parol evidence thereof is.
admissible, and not objectionable on the ground that it varies or contra-
dicts the writing.

4. Same—Vendor and Purchaser—False Representations—Bills ard Notes—
Consideration.

A seller of fertilizer represented to a purchaser, an illiterate man, that
if he would sign a note with another purchaser, it would permit both ship-
ments to be made in the same car and obviate the necessity of his taking
two notes, and that it would be the same to him if he “signed one note as
if it were two”: Held, the statement was of the fact that the purchaser
would only have to pay for his own fertilizer; and, as to the other fertil-
izer, there was a failure of consideration, and evidence thereof was com-
petent.

Appran by plaintifis from Stacy, J., at March Term, 1918, of Waxs.

[

A. J. Fletcher and B. N. Simms for plaintiffs.
Robert W. Winston for defendant.
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Crazrk, C. J. To the issue, “Was the note suzd upon in this aetion
procured by fraud on the part of the plaintiff, as alleged in the answer ¢’
the jury responded “Yes.” The plaintiffs excepted because, after the
defendant had testified he was allowed to go on the stand again the next
day and offer testimony which the plaintiffs claim was contradictory.
The permission for the witness to be recalled was in the discretion of the
court, and not reviewable.

The plaintiffs rest their appeal almost entirely npon the refusal to
charge, as requested, “That even if the jury should find as a fact that
the plaintiffs misrepresented to the defendant the legal effect of signing
the note, this would not defeat the plaintiffs’ right to recovery, since the
plaintiffs’ statement was a mere matter of opinion and could not be a
false representation.”

In the notes to Wollam v. Hearn, 2 White & Tudor Ldg. Cas., Part I,
p. 988, it is said: “Whatever doubt may exist in other cases, it is clear
that one who induces the execution of an instrument by a false or mis-
taken statement of its legal effect or operation should not be allowed to
take advantage of an error which he has contributed to produce.”
Champlin v. Laytin, 18 Wend., 407.

This is an action upon a note for the balance alleged to be due upon
the purchase money of fertilizers, and the allegation in the answer is
that one of the plaintiffs, A. B. Hunter, approached the defendant to
induce him to buy said fertilizers, and after the defendant had agreed
with Hunter for the purchase of fertilizers for himself, “The said Hun-
ter wrongfully and, with the intent to cheat and defraud, falsely and
fraudulently pretended and represented to this defendant that if he
would agree to have his fertilizers shipped in the car with the fertilizers
of the defendant J. S. Brinkley, that it would save his making two ship-
ments and be more convenient to plaintiffs, and it would save his pre-
paring two notes, and this defendant was requested to sign a note for his
part of the fertilizers, together with defendant Brinkley, under the belief,
fraudulently and falsely induced by the said A. B. Hunter, that the pur-
pose and effect of this defendant’s executing a note together with said
Brinkley would have the same legal effect; and this defendant, relying
explicitly upon said Hunter’s representations, which were falsely and
fraudulently made, and believing that he would only be liable for and
called upon to pay that part of the said note which was represented by
the fertilizers bought by him, as aforesaid, consented to sign a note; that
as this defendant is informed and believes, the representations made to
bim and his co-defendant were falsely and fraudulently made, and with
the purpose and intent to cheat and defraud this defendant out of his
property, and to make him become and be liable for the other debt of
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the said Brinkley, all of which was without the defendant’s knowledge
or consent.”

On an allegation that a contract is obtained by fraud, parol evidence
is always admissible. Bigelow on Fraud, 174, sec. 8.

It is competent to show by parol testimony that one who has become
joint obligor is in fact only a surety. Welfare v. Thompson, 83 N. C.,
276. Testimony by the defendant tending to show an additional feature,
how the note should be paid, is admissible. Bank ». Redwine, 171 N. C,,
565; Typewriter Co. v. Hardware Co., 143 N. C., 100; Evans v. Free-
man, 142 N. C., 61; Carrington v. Waff, 112 N, C., 115.

Allegations of fraud, illegality, or want of consideration are exceptions
to the general rule that evidence of an alleged oral agreement, contem-
poraneous with the execution of a note, are not competent to contradict
or vary the terms of the written contract. Carrington v. Waff, supra.
In this case, as Sherron purchased his own fertilizer on his own credit,
there was a total failure of consideration as to Brinkley’s fertilizer, for
Sherron got no part of Brinkley’s fertilizer and no benefit therefrom.
Taylor v. Smath, 116 N. C., 831; Braswell v. Pope, 82 N. C.. 57; Kerch-
ner v. McRae, 80 N. C., 219.

The evidence of fraud in this case tended to show that it was perpe-
trated, not by an agent, but by the principal, and not as to a question of
law, but as to a fact. The representation, “It will be the same with you
if you sigun one note as if there were two,” is equivalent to saying that
the plaintiffs would not hold Sherron liable on the note, except for his
own fertilizer. That the defendant relied upon it was not ignorance of
law, but reliance upon a statement of fact by the plaintiff. The jury,
having found this to be the fact, properly found that there was fraud in
procuring the execution of the note for the full amount, including Brink-
ley’s part of the fertilizer. Nowelty Co. v. Moore, 171 N. C., 704.

It was in evidence that defendant Sherron could not read handwriting,
and that when he signed one note to save the plaintiff the trouble of sign-
ing two notes, that Sherron did this in reliance upon Hunter’s statement.
It was also in evidence that the plaintiff, Hunter, admitted that Brinkley
bought his own fertilizer, and that he had presented a separate bill to
each for their respective part of the fertilizer.

This is not the casd of a party who can read having a deed put before
him for execution, or, if unable to read, not demanding to have it read
over and explained to him. In such case there is negligence, and the
party, in the absence of fraud, cannot be heard to deny his own act and
deed ; but here the testimony is, that Hunter represented to the defend-
ant, who was illiterate, that he could sign the two notes merely as a con-
venience, and that he would not be responsible, except for his own part
of the fertilizer, and that the defendant, relying upon such statement,
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gsigned the note. This was not ignorance of law, but a misrepresentation
on the part of Hunter, as the jury find, intended and calculated to deceive
the defendant. Besides, as to him, the note as to Brinkley’s part of the
fertilizer was without consideration.

No error.

D. A. BAKER v. J. J. EDWARDS & SON.
(Filed 16 October, 1918.)

1. Reference—Exceptions—Issues Tendered—Waiver.

Where the trial upon a compulsory reference has been concluded before
the referee, without exception or demand for a jury trial, or issues sub-
mitted, the mere exception to the order of reference will not have pre-,
served this right; and where the party now demanding such trial has won
before the referee, and the report is before the judge on his adversary’s
exception, his not having presented the issues he desires the jury to pass
upon, and participating in the controversy without objection until the
referee’s findings have been reversed, will be deemed a further waiver of
the right.

2. Same—Satisfactory Report.

Where a party excepting to a compulsory reference has won before the
referee, he is not relieved of the requirement that he must preserve his
right to a trial by jury by making a demand therefor and submitting the
issues he desires to be thus tried, ete., in apt time, even upon his adver-
gary’s exceptions.

3. Same—Estoppel.

A party who has excepted to a compulsory order of reference has an
election either to preserve his right to a trial by jury or to proceed under
the order of reference without it; and his taking the latter course, or mak-
ing use of it, without objection, will esclude the other one; and where he
has not preserved his right to a trial by jury, but attempts to do so by
making demand and tendering issues after the judge has reversed the find-
ings of the referee, he will be concluded by the order of the judge, though
the findings of the referee were §atisfactory to him.

4. Reference—Exceptions—Issues—Purpose of Reference.
Requiring issues to be submitted on exceptions taken on the hearing of a
case before the referee is for the purpose of eliminating questions not con-
troverted, and reducing the inguiry to a smaller compass.

Action tried before Stacy, J., at January Term, 1918, of Waxg, on
exceptions to the report of a referee.

The following is the statement of the case on appeal, as agreed upon
and signed by the attorneys of the respective parties, omitting some for-
mal and immaterial parts:
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This was a ¢ivil action in the Superior Court of Wake County. After
the pleadings were filed and the trial entered into before Judge Charles
M. Cooke and a jury, the court of its own motion made an order refer-
ring the case to Murray Allen, Esq., as appears in the record. To this
order both plaintiff and defendant excepted and reserved their respective
rights to a jury trial. '

The referee executed the order of reference, and made his report to the
April Term, 1917, of the Superior Court of Wake County. At said term
of court, by consent an order was made, allowing both parties sixty days
in which to file exceptions to the report of the referee, as of April Term,
1917. That term of court ended 4 May, 1917, and defendants filed their
exceptions on 30 June, 1917, which appear in the record. Plaintiff did
not- file exceptions. The case was calendared for hearing on trial and
motion dockets upon defendant’s exceptions at more than one term of
court in the fall of 1917, but, not being reached for trial, was continued.

The exceptions came on to be Leard before his Honor, Judge W. P.
Stacy, at the 2d January, 1918, civil term of the Superior Court of
Wake County, and was heard and fully argued by counsel on both sides.
His Honor took the evidence and typewritten briefs on behalf of plaintiff
and defendants, and, after considering the same, announced he had
reached a conclusion different from that of the referee, and he was of the
opinion that plaintiff had not sustained his contention, and would sustain
the exceptions and find the facts from the evidence according to defend-
ant’s contention. Whereupon, for tle first time since the reference by
Judge Cooke, plaintiff demanded a jury trial or that the case be re-
manded to the referee, and plaintiff tendered the issue stated in record.
His Honor refused to submit the case to the jury or to remand it to the
referee, and stated that, viewing the evidence as he did, he would render
judgment in favor of the defendants, except that the plaintiff would be
allowed to cash the check given him by the defendants and which he had
held. His Honor suggested to defendants to submit form of judgment to
him the next morning. This was done, and his Honor asked if there
was any objection to the form of the judgment. Plaintiff’s counsel
stated that the judgment was in proper form, but again contended that
plaintiff had the right to a trial by jury upon the issues tendered, and
again demanded a jury trial. His Honor refused to submit the issue to
the jury. Plaintiff excepted. His Honor rendered the judgment set out
in the record, to which plaintiff excepted.

Plaintiff insisted upon his right to have the issue tried by jury, and
excepted to a refusal of the same, and appealed. .

The plaintiff assigned the following errors:

1. That his Honor refused to submit the issne tendered by the plain-
tiff, the reference being a compulsory reference and the plaintiff having
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excepted to the order of reference and reservd his right to a trial by jury.
2. That his Honor signed the judgment set out in the record.

Manning & Kitchin for plaintiff.
A. Jones & Son and James H. Pou for defendants.

WaLrer, J., after stating the case, as above: There appears to be but
one assignment of error in this appeal, which is, that the court refused
the plaintifl’s request for a trial by jury, under the circumstances de-
tailed in the statement of the facts by us. We discover no error in this
ruling. ’

The procedure to be followed when a party has duly excepted to a
compulsory reference and thereby reserved his constitutional right to
trial by jury has been so often considered and so thoroughly settled that
we need do little mote than refer to some of the precedents. Driller Co.
v. Worth, 117 N. C,, 515 (8. ¢., 118 N. C,, 746); Taylor v. Smith, 118
N. C., 127; Kerr v. Hicks, 133 N. C., 175; Ogden v. Land Co., 146 N. C,,
443 ; Simpson v. Scronce, 152 N. C., 594; Pritchett v. Supply Co., 153
N. C, 844; Mirror Co. v. Casualty Co., 153 N. C., 873; Robinson v.
Johnson, 174 N. C., 232, and Loan Co. v. Yokley, 174 N. C., 573.

In Simpson v. Scronce, supra, we said: “It further appears that,
“Upon said exceptions, the plaintiff demanded a trial of the same by a
jury.” He did not tender any issue as to any controverted fact which he
desired to be submitted to a jury, but simply asked, in a general way, for
a jury trial upon the exceptions filed by him. Some of the exceptions
involved questions of law, and of course they could not be tried by a jury,
and if, upon any exceptions which involved an issue of fact, the plaintiff
wished to have a jury trial, he should have tendered the proper issue.”

And in Driller Co. v. Worth, supra, it was held: “Where a party
promptly insists upon reserving his right of trial by jury, and causes hig’
objection to be tendered of record, when the compulsory order of refer-
ence is made, he may still waive by failing to assert it in his exceptions
to the referee’s report. Harris v. Shaffer, 92 N. C., 30; Yelverton v.

Coley, 101 N. C., 248.” ) _
-~ “The law implies that the party objecting will give timely notice of the
specific points upon which he elects to demand“a-trial by jury, instead of
gubmitting to the findings of the referee, ih order that the opposing
party may know how to prepare to meet him by summoning the material
witnesses if necessary.” And, again: “Although a party has his objec-
tion to a compulsory reference entered in apt time, he may waive- his
right to a trial by jury by failing to assert it definitely and specifically
in each exception to the referee’s report. Where there was a compulsory
teference objected to by defendants, and the referee filed fourteen find-
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ings of fact, some of which related to questions not in issue under the
pleadings, and defendants filed exceptions to the findings, a demand at
the end of their exceptions for a jury trial on all the issues raised thereby
was too general to entitle them to such a triall” Justice Brown says, in
Alley v. Rogers, 170 N. C., 538: “It has been frequently held that,
although a party duly enters his objection to a compulsory reference, he
may waive it by failing to assert such right definitely and specifically in
each exception to the referee’s report, and by failing to file the proper
issues,” citing Driller C'o. v. Worth, supra, and eases in Anno. Ed. Keerl
v. Hays, 166 N. C., 553.

But the case of Robinson v. Johnson, supra, is decisively against the
appellant’s contention. We said in that case: “Plaintiffs have clearly
waived their constitutional right to the trial of the issues in the case by a
jury, as they failed to except to the referee’s report, and did not tender
any issues at all, not even on the defendant’s exceptions. This was
really tantamount to an agreement on their part that the judge should
pass upon the defendant’s exceptions without a jury. Numerous cases
support the view that there was a clear waiver of trial by jury,” citing
cases.

The case of Loan Co. v. Yokley, supra, is more like this one than any
of the others we have cited. There it appears that plaintiff filed no
exceptions, but was content with the report of the referee, which he
deemed to be in his favor, and defendant filed an exception, which was
sustained ; no objection, as here, being offered to the court passing upon
it. But the exact identity of the two cases, both in fact and in law, will
be better shown by quoting from the statement of the case by Justice
Allen, who wreote the opinion: “His Honor, then, over the objection of
the plaintiff, made an order of compulsory reference to state the account
between the plaintiff and the defendants. The referee appointed in the
order, after hearing evidence for the plaintiff and the defendants, made
his report to a subsequent term of the court, in which he found the facts
as contended for by the plaintiff. The defendant filed exceptions to said
report. The exceptions were heard and were sustained, the judge find-
ing the facts as contended for by the defendants. The plaintiff moved
for a confirmation of the report of the referee, but stated that if the
report was not confirmed it desired to note exceptions and formulate an
issue or issues to be submitted to a jury. There was no objection made
to the court hearing and passing upon the exceptions of the defendant
to the report, nor did the plaintiff tender any issues upon the exceptions,
nor ask for any issues to be submitted to a jury until after the judge had
heard and passed upon the exceptions.” Those are the same facts upon
which we now must pass, and in reference to them Judge Allen said:
“These findings of fact are supported by evidence and are conclusive
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upon us, and the plaintiff waived his right to have a jury trial upon
them by failing to demand a jury upon the exceptions. The plaintiff
could not take its chance with the judge for a favorable decision, thereby
consenting that he should hear the exceptions and then ask for a jury
trial if the decision was unfavorable.” It will be noted that in both
cases, Loan Co. v. Yokley, supra, and the one now being considered, the
plaintiff had a favorable report from the referee, and therefore filed no
exceptions, but the defendant did file an exception, and the judge sus-
tained this exception and virtually reversed the finding of the referee, as
the judge did in this case. The plaintiff then asked for a trial by jury,
but it was held by this Court, sustaining the judge below, to be plain
that he had waived his right to such a privilege by not asserting it in
the proper way and at the proper time.

Tt is argued, though, that plaintiff could not except to a report favor-
able to himself. Of course not; but if he elected to stand by this favor-
able report and ask a judge and not a jury to confirm it, he is clearly
bound by his election, once made. He had an alternative remedy. The
defendant had attacked the report by exceptions, alleging radical error
in it, and if plaintiff was not willing, as his conduct did not indicate,
that the judge should hear and decide upon these exceptions without a
jury, he .could have enforced his constitutional right by framing sueh
issues on defendant’s exceptions as he thought were proper, and have
them passed upon, not by the court, but by a jury, so that he might
exercise his constitutional right and have the full benefit thereof by hav-
ing a jury say whether there was any error of the referee, as specified in
the defendant’s exceptions. But this he did not do, but, by his silence,
if not by his affirmative action and conduct, he manifestly evinced his
purpose to make what he considered a wise and safe election, and have
the judge decide upon the exceptions of defendants. If we should permit
him now, after deliberately making this choice, and lost, to take another
chance, 1t would not be fair to the defendants, who had trusted the mat-
ter to the judge, and who supposed, and had the right to suppose, that
the plaintiff had likewise done so. The law rarely gives a litigant more
than one fair chance./ Where he has two remedies, he may choose be-
tween them and select that one which he deems the best for him, but he
must abide the result of his choice. This is not only legally but morally
right. '

An election of remedies is defined as the choosing between two or more
different and coexisting modes of procedure and relief allowed by
law on the same state of facts, and it was sald in the Scottish
law to be based upon the principle that a man shall not be allowed
to approbate or reprobate. His taking the one, or making use of it,
will exclue or bar the prosecution of the other. The doctrine is gen-
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erally regarded as being an application of the law of estoppel, upon
the theory that a party cannot, in the assertion or prosecution of his
rights, oceupy inconsistent positions. 9 R. C. L., pp. 956, 957, par. 1.
The principle is thus stated in 9 Rul. Case Law, at p. 958, par. 3:
“The doctrine of election of remedies applies only where there are
two or more remedies, all of which exist at the time of election, and
which are alternative and inconsistent with each other, and not ecumula-
tive; so that, after the proper choice of one, the other or others are no
longer available. This is upon the theory that, of several inconsistent
remedies, the pursuit of one necessarily involves or implies the negation
of the others.” And 15 Cyec., 262, states it this way: “An election, once
made, with knowledge of the facts, between coexisting remedial rights
which are inconsistent, is irrevocable and conclusive, irrespective of
intent, and constitutes an absolute bar to any action, suit, or proceeding
based upon a remedial right inconsistent with the asserted by the elec-
tion, or to the maintenance of a defense founded on such inconsistent
right.”

The plaintiff’s argument cannot be limited in its scope or conclusion
to the suggestion that, as the report was favorable to him, he could not
except, for it reaches beyond that statement and must take in, as one of
its necessary premises, that the plaintiff could proceed to have a jury
hearing upon the defendants’ exceptions if he had submitted issues for
the purpose. The report would have remained intact and therefore still
in his favor, had he succeeded upon these issues before the jury, for the
exceptions were all that threatened his recovery upon the favorable
report of the referee. And the same result would have followed had he
convinced the judge of the invalidity of the exceptions, and, conse-
quently, of the correctness of the report. When the plaintiff joined in
the argument of the exceptions, without asserting his right to a jury
trial, his silence gave implied assent to the course adopted by the judge.
See Broom’s Legal Maxims (6 Am. Ed.), p. 108, star p. 140, applying
the maxim, Qus tacet consentire videtur. It was a clear waiver of any
such right. 2 Comstock, 281. The above maxim is closely related to
another, that the acquiescence of a party who might take advantage of
an error obviates its effect (Consensus tollit errorem) ; and so, if he does
not object to a certain procedure, nor relies and insists on one more
beneficial to himself, he likewise, upon the same principle, is bound by
his silence, as if he had expressly approved that course which was taken
by the court. “On the maxim under consideration depends also the im-
portant doctrine of waiver—that is, the passing by of a thing—a doe-
trine which is of very general application, both in the science of plead-
ing and in those practical proceedings which are to be observed in the
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progress of a cause from the first issuing of process to the ultimate sign-
ing of judgment and execution.” Broom’s Legal Maxims, supra.

It is also to be said—and this reason was strongly put by Mr. Pou—
that while plaintiff was experimenting with his first choice, hoping to
win out, the judge delivered the final judgment, which made it all too
late for the plaintiff to ask a reopening of the case, when he discovered
that he had been defeated before the tribunal of his own choice. The
case was then closed beyond relief to the plaintiff, except by appeal.

"The object in having issues upon exceptions is that many questions
not controverted may be eliminated, and the issues confined to those
items which really are in dispute, instead, if it can be avoided, of going
over the entire field of inquiry by the general issue, it being the one ten-
dered by the plaintiff in this case. It has the advantage of reducing the
controversy to a smaller compass, and compulsory reference would be of
no advantage, except under such a procedure.

We find no error in the record, and must affirm the ruling of the court.

Affirmed.

S. F. HOLDEN v. M. F. HOUCK ET AL.
(Filed 16 October, 1918.)

1. Trusts and Trustees—Mortgages—Deeds in Trust—Sales—Purchasers—
Legal Title.

The legal title to lands held in trust for the payment of a debt is in the
trustee, and a purchaser at the sale made in pursnance of the power con-
tained in the deed and in accordance with its terms is entitled to the pos-
session in an action brought to recover it.

2. Same—Equity.

Where land is conveyed in trust to secure the payment of a debt, a
purchaser at the sale thereof made in pursuance of the lawful power and
terms therein expressed, acquires both the legal and equitable title, when
the sale had been conducted with perfect fairness, every one had full
opportunity to bid and buy, and there is no evidence of suppression or
chilling of the bidding.

8. Same—Injunction.

An injunction served at the sale upon the trustee in a deed of trust to
secure the payment of a debt, in this case, after the bidding had closed,
when it appears to the Court that the sale was perfectly fair and regular
and in accordance with the lawful terms and conditions expressed in the
deed, is improvidently issued; and while the trustee should have observed
it, if served in time, the courts will not set aside the sale in an action by
the purchaser for the possession of the land, the trustor, the defendant in
the action, having no real equity to protect and no substantial defense
to set up.
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4. Ejectment—Issues—Pleadings—Equity.

‘Where lands have been regularly sold under the terms of a deed in
trust to secure borrowed money, and the purchaser, in his action to
recover possession of lands, has shown his legal title, and the action has
been tried without objection under the usual issue in ejectment, it is
necessary for the defendant to plead any equity he may claim and tender
proper issues thereon, and having failed to do so, the plaintiff is entitled
to recover.

Acrron tried before Stacy, J., and a jury, at February Term, 1918,
of FrawkLIN.

Plaintiff brought this action to recover possession of the land deseribed
in the complaint. It appears that the land was owned at one time by
Mrs. J. A. Turner, who, with her husband, sold and conveyed it to
M. F¥. Houck, who with his wife are defendants.

Plaintifl at the trial introduced in evidence a deed of trust by M. F.
Houck and wife, Geneva O. Houck, to Ben T. Holden, which was exe-
cuted to secure a debt of $3,800 due to W. K. Phillips from M. F.
Houck, who is the defendant. This deed contained the usual power of
sale. As there was default in payment of the debt, the trustee, Ben T.
Holden, sold the land, after due advertisement, and plaintiff became
the purchaser, and at a price considerably in excess of the debt and cost
and expense of the sale. The trustee thereupcn conveyed the land to
him on 10 January, 1916. This deed was put in evidence, and plaintiff
rested.

Defendants, in their answer, allege that the trustee made the deed to
plaintiff before he had received the purchase money; that the property
is worth more than it brought at the sale, and that the trustee sold it
in one lot, without dividing it into parts and selling each of them sepa-
rately until the amount of the debt was realized, and they charge, upon
these allegations, that the sale was in fraud of their rights, and conse-
quently they have the right to redeem. It is also alleged that, in this
action, a restraining order was issued against a sale of the land, and that
the deed to the land was made by the trustee after service of the order.

The court submitted the usual issues in ejectment, and charged the
jury that if they believed the evidence they should answer them in favor
of the plaintiff, and this was accordingly done.

With reference to the collection of the purchase money by the trustee,
and the payment of the surplus, after satisfying the secured debt, to the
defendants or those entitled therete, Mr. H. K. Baker, who represented
his mother, one of the interested parties, testified: “I am a grandson
of Mr. W. K. Phillips. He died 28 July, 1914. At the time of his
death he held a note of Mr. M. F. Houck and wife in the sum of $3,300,
secured by deed of trust on this property. Mr. Holden was lending
money for my grandfather when he died. Mr. Holden would act as
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trustee in making these loans. When my grandfather died the note had
not been paid. The settlement of the estate was taken up by the execu-
tors after the death of my grandfather. The executors called upon Mr.
Holden to collect this money. Mr., Holden advertised the land. He
told me some time after the land was sold that he had not collected the
money, but that it was secured and he could get it any time. 1 was not
at all uneasy about the collection. Mr. Holden still attends to my
mother’s business, and at this time has some money out for her.”

Mr. T. Y. Baker testified: “I am one of the executors of the Phillips’
estate. I married his granddaughter. At the time of Mr. Phillips’
death he held this note against the Houck’s property, and we turned
the note over to Mr. Holden and asked him to collect it. Mr. Holden
has other matters in hand for us that have not Leen settled. He told
me that this money was secured and he could get it any time. We were
satisfied with that statement.”

Judgment was entered on the verdict, and defendants appealed.

B. T. Holden and W. H. Yarborough for plaintiff.
W. M. Person and S. A. Newell for defendants.

Warker, J., after stating the case: There was & motion to nonsuit
in this ease, which was properly overrvuled by Judye Stacy. DPlaintiff
had shown, when he rested, that he was the owuer at least of the legal
title, and this entitled him to the possession of the land, the debt secured
by the deed of trust having long since matured. Wetthowskt v. Watkins,
84 N. C., 456; Bruner ». Threadgill, 88 N. O., 861, The plaintift, by
the deed to him of the trustee, acquired the legal title, and stood in the
latter’s shoes. But we think he also acquired the equitable title. There
was really no defense to the action and, us it turns out, the injunction
was issued improvidently, as defendants had no equity in the land to
protect, or that required protection by restraining the sale. The trustee
proceeded regularly to sell the land under the power contained in the
deed of trust, and in fact he acted at the request of the parties, or one
of them. The sale was duly advertised, and the defendants had the
benefit of the full thirty days to object to the sale and enjoin the same
if they had any valid reason for doing so, but they postponed action
until the very day on which the sale was made, and up to the very
moment of the sale, before issuing the injunction. They were so very
tardy in the matter that the injunction order was not served until after
the sale proper was made, the land having been “knocked down” to the
plaintiff before it arrived. There was quite a number of people, in-
cluding real estate dealers, at the sale, and the biddings were spirited.
There is no evidence of suppression or chilling of the biddings, but in
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every respect, so far as appears, the sale was conducted with perfect
fairness, and every one had full opportunity to bid and to buy. There
is not the slightest suspicion of fraud or unfairness, and there does not
appear to be any valid defense to this action.

If the plaintiff or those conducting the sale had notice of the injunc-
tion before it was completed, we see no reason for allowing it the effect
of invalidating the sale, as there is not any equity or other right of the
defendants to protect. The party owing the debt had defaulted in pay-
ing it, and this entitled the trustee to sell under the power, and it was
his duty to do so in order to raise the money necessary for its payment.
When an injunction which has been issued to prohibit a sale is dis-
regarded and the sale nevertheless is made, the court doubtless would
have the power to declare the sale inoperative if this course was neces-
sary to preserve or protect any right of the party to the suit at whose
instance it was issued, as held in Greenwald v. Roberts, 51 Tenn. (4
Heiskell), 494. There the Court said: “It is not said that Nathan
Greenwald was under an injunction against selling and conveying the
land at the time of his conveyance to complainant, and therefore that
the conveyance was void. The injunction was intended for the protee-
tion and security of Bond, by preventing a conveyance of the land so
as to endanger or defeat his claim. The pendency of the suit and the
injunction which operated personally on Nathan Greenwald would have
the legal effect of making any conveyance by him inoperative, so far as
Bond’s interest was concerned. But as between Nathan Greenwald and
a purchaser from him, the conveyance would not be affected.” DBut as
there is no right or equity here to protect, the trustee had the power,
and, as we have said, it was his duty, to sell the land under the trust to
pay the debt which defendant M. F. Houck had failed to pay, and as
the sale was fairly conducted without any suspicion of fraud or of un-
due advantage having been taken of defendant, and according to the
terms of the deed of trust, it foreclosed the equity of redemption and
passed the title to the purchaser, who is the plaintiff in this case, and
defendants therefore have no further right to redeem.

If the injunction was issued even improvidently, it was, of course,
the duty of the trustee to obey it and desist from selling the land, pro-
vided he had notice of it in time to do so, but it would be vain now to
set aside the sale and the deed because of the injunction when no good
would be accomplished thereby, as the defendants have no real equity
to protect and no substantial defense to the action.

They consented to try the case on the issues submitted by the court,
as they did not object to them, and made no request for issues based
upon any equity or defense they may have supposed that they had. The
issues which were submitted being those appropriate to an action of
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ejectment, there was no question involved but the legal title of plaintiff
and his right of possession, and therefore there was nothing to obstruct
his recovery.

We may add that a few days after the sale—that is, on 11 January,
1916—the trustee addressed a note to the defendants Mr. and Mus,
Houck, in which he offered to submit a statement showing the surplus
due to the trustor after paying the debt secured by the deed of trust and
the expenses of the sale, but they seem not to have pressed the matter
to a conclusion, but preferred to continue the litigation. The trustee
and purchaser had a good reason for not making a settlement as, between
them, it being the pendency of the suit in which the injunction issued.
The defendants no doubt can get their money at any time by applying
to the trustee, who has shown every disposition to act with perfect pro-
priety and with due regard for the rights of those for whom he held in
trust.

As we have said, there was no objection to the issues submitted by
the court, and no issue tendered as to any equity of the defendants, if
they had any. An equity must be pleaded and, of course, proper issues
tendered thereon. It cannot be considered under the ordinary issues in
ejectment. McLaurin v. Cronly, 90 N. C,, 51; Buchanan v. Harrington,
141 N. O, 39. But there was really no equity.

The defendants were shown to be in possession of the land, and there
was no request for instruections as to this matter. There is nothing,
therefore, in this exception.

The learned judge ruled correctly upon the evidence and issues, and
there is no cause for a reversal.

No error.

M. W. TIGHE Er aL. v. SEABOARD AIR LINE RAILROAD COMPANY.
(Filed 16 October, 1918.)

Railroads— Condemnation— Easements— Rights of Way— Deeds and Con-
veyances—Charter Width.
A conveyance of so much of the owner’s land as may be taken in making
a connection with another railroad, within the city’s limits, according to a
certain survey, is not ipso facto a conveyance of the full width thereof
authorized by its charter; and where a railroad company acquired by
deed a less width of land as a right of way than that authorized by its
charter, it can take more of the land only by condemnation and compen-
sation, in the absence of further contract.

HoxkE, J., concurring in result.

Arrrar by defendant from Stacy, J., at January Term, 1918, of
WakE.
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This action is to recover damages for alleged encroachment upon the
property of plaintiffs in the construction of a track between Jobnston
Street and a point near Boylan Avenue bridge in Raleigh.

Upon the complaint, the plaintiffs moved for a restraining order
against the construction of the track on their property. The motion
was denied, but defendant was required to give bond in the sum of
$2,500 to pay all damages and costs that might be awarded plaintiffs in
this action. In the judgment overruling the motion for a restraining
order the plaintiffs and the defendant waived condemnation proceedings
and agreed that the issue as to title to the property in dispute should
be tried, and if plaintiffs established title the issue of damages should
be tried.

It appeared that one of plaintiffs’ elements of damages was the alleged
closing of the entrance from Dawson Street to the property of the plain-
tiffs, and defendant claimed that if the title to the property should be
found in the plaintiffs, then the defendant by the exercise of its rights
under Revisal, 2569, 2570, 25371, could condemn ancther entrance to
plaintiffs’ property and thereby greatly reduce the damages to which
they would be liable. Tn accordance with the agreement, the question
only of encroachment was considered in the trial from which this appeal
ig taken.

The contentions of the defendant supported by evidence are ag follows:

1. Chapter 68, Laws 1899, authorized the Raleigh and Gaston Rail-
road Company to consolidate with other raiiroad companies and to lease
or otherwise acquire their property.

2. Chapter 34, Laws 1899, authorized the defendant company to unite
with the Richmond, Petersburg and Carolina Railroad Company.

3. Chapter 168, Private Laws 1901, chapter 1901, authorized the de-
fendant, successor of the Richmond, Petersburg and Carelina Railroad
Company, to possess and exercise the powers conferred upon the latter
road, and authorized leases, purchases, sales or consolidations between it
and other railroad and transportation companies.

4, By articles of agreement and merger and consolidation entered into
11 October, 1915, and filed in the office of the Secretary of State on 15
November, 1915, the Seaboard Air Line Railroad and Carolina, Atlantic
and Western Railroad Company formed the Seaboard Air Line Rail-
road Company, and the latter became possessed of all the rights, privi-
leges and easements formerly possessed by the Seaboard Air Line Rail-
road.

5. Under the statutes of this State and by the articles of consolidation
and merger, the defendant claims that as successor of the Raleigh and
Gaston Railroad Company it is entitled to all the rights, privileges and
easements of said company, including the right of way herein set out.
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6. The deed from Jepthah Horton to the Raleigh and Gaston Rail-
road Company 12 August, 1853, conveyed “so much of a certain tract
of land lying and being in the county of Wake and bounded as follows,
to wit: Beginning at S. E. corner of Mrs. Matilda Wedding’s lot and
running N. 16 poles to a stake, then 'W. 18 poles to a stake, then S. 16
poles to a stake, then E. to the beginning, containing by estimation 1
acre, 3 roods and 8 poles, as may be taken in constructing the connection
between the Raleigh and Gtaston and North Carolina Railroad accord-
ing to survey made by Ed. Myers, civil engineer, to have and to hold to
the said party of the second part (Raleigh and Gaston Railroad Com-
pany) and its assigns forever, with all and every the appurtenances
thereunto belonging.” .

7. The charter of the Raleigh and Gaston Railroad Company fixed
the right of way of said company at forty feet on each side of the center
of the track, and it was authorized thereby to take a right of way of
that width.

8. The deed from Jepthah Horton to the Raleigh and Gaston Rail-
road Company was executed and recorded prior to the deed from Jep-
thah Horton to John Tighe, under which the plaintiffs claim.

9. The land occupied by defendant’s track in November, 1916, is a
part of defendant’s right of way of which it acquired by consolidation
and merger with the Raleigh and Gaston Railroad Company.

10. Chapters 140 and 527, Laws 1852, incorporating the Raleigh and
Gaston Railroad Company, ratified 2 December, 1852, provides: “Be
it further enacted, That to enable the said Raleigh and Gaston Railroad
Company to effect a junction and form an actual connection with the
North Carolina Railroad Company whenever the superstructures shall
have been laid on that part of the road of the North Carolina Railroad
Company lying between Raleigh and Goldsboro, as provided in the
fifty-second section of the act incorporating the North Carolina Rail-
road Company, the president and directors are hereby invested with
full power and authority to make all necessary contracts for the con-
struction of said road and to resort to the same means for purchasing
or condemning such lands as may be required therefor as are provided
in the act incorporating the North Oarolina Railroad Company.”

11. Chapter 82, Laws 1848-9, incorporating the North Carolina Rail-
road Company, which is referred to in the above mentioned charter of
the Raleigh and Gaston Railroad Company, has this provision, among
others: “The right of said company prescribed in section 27 of this
act shall extend to condemning one hundred feet on the main track of
the road, measuring from the center of the same, unless in the case of
deep cuts and fillings, when said company shall have power to condemn

16—176
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as much in addition thereto as may be necessary for the purpose of
constructing said road.”

12. The defendant contends that the Raleigh and Gaston Railroad
Company had power under section 18, chapter 140, Laws 1852, con-
strued in connection with section 28, chapter 82, Laws 1848-9, to take a
right of way of the width of one hundred feet on each side of the track.

13. In the general statute on Railroads, Revisal, sec. 2597, it is pro-
vided that the width of land condemned for any railroad shall be not
less than eighty feet or more than one hundred feet, and defendant con-
tends that under its terms the Raleigh and Gaston Railroad Company
was required to condemn a right of way not less than eighty feet in
width and not more than one hundred feet in width across the land of
Jepthah Horton.

14. The defendant’s track, which was constructed in November, 1916,
and which occupies the land claimed by the plaintiffs in their complaint,
the defendant contends, was constructed entirely within the limits of the
right of way acquired by the defendant in its merger and consolidation
with the Raleigh and Gaston Railroad Company.

15. The defendant further contends that said track was constructed
on said right of way for a necessary railroad purpose, to properly per-
form its public functions, to supply better facilities therefor, and in
order to properly conduct its business as a common carrier of passengers
and freight, and in order to supply better facilities for connection with
the track of the North Carolina Railroad Company.

16. The defendant also sets up as a defense that if it has encroached
upon plaintiffs’ land, as alleged in the complaint, such encroachment was
made more than five years before the commencement of this action and
for the purpose of constructing a railroad thereon, which had been in
operation more than two years since such alleged encroachment, and the
defendant pleaded in bar of plaintiffs’ right to recover damages for said
encroachment Revisal, 394, as follows: “No suit, action, or proceeding
shall be brought or maintained against any railroad company owning or
operating a railroad for damages or compensation for right of way or
use and occupancy of any lands by said company for use of its railroads,
unless such suit, action, or proceeding shall be commenced within five
years after said lands shall have been entered upon for the purpose of
constructing said road, or within two years after said road shall be in
operation.”

The jury having responded to the issue, “Did the defendant encroach
upon plaintiffs’ land ¢” in the affirmative, the defendant appealed from
the judgment entered thereon.

Armistead Jones & Son and Robert C. Strong for plaintiffs.
Murray Allen for defendant.
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Crark, C. J. The defendant relies upon a deed from Jepthah Hor-
ton dated 12 August, 1858, conveying “so much of an acre tract of his
land (deseribing the land) as may be taken in constructing the connec-
tion between the Raleigh and Gaston and North Carolina Railroad
Company, according to the survey made by Ed. Myers, civil engineer.”

The plaintiffs claim as heirs of John Tighe, to whom Jepthah Horton
conveyed the balance of the land on 12 October, 1869, or about sixteen
years later than the defendant’s deed. The defendant laid a single track
to make this connection, and has introduced no evidence as to how much
of this land was taken by the Ed. Myers survey, and relies upon the pre-
sumption that in laying this single track either the 80 feet authorized
right of way under the Raleigh and Gaston Railroad Company charter
or the 200 feet right of way authorized by the North Carolina Railroad
Company charter would prevail. If the former, it would include the
locus wn quo, and if the latter, it would take three-fourths of the tract
conveyed to the plaintiffs’ ancestor, John Tighe.

The plaintiff introduced evidence tending to show that only one-
quarter of an acre was used and occupied by the railroad company under
the Ed. Myers survey, and that continuously since the deed in 1869 to
Johu Tighe, under which they claim they have occupied the locus in quo;
that for a long time it was their home; that on the northern part of the
land John Tighe had planted a hedge, and between this hedge and the
railroad right of way they had a 10-foot drive on this land, leading into
North Dawson Street; that two or three times, more than two years
prior to the commencement of this action, the defendant had thrown
cinders wpon this pathway, but had desisted when forbidden to do so;
that in 1916 (less than two years prior to the beginning of the action)
the defendant contructed a double track, covered up the entire driveway
and hedge, closing the plaintiffs’ outlet to the street and making their
property undesirable.  The defendant introduced no evidence on the
above matters, except in confirmation of the building of the double track
in 1916 and of the existence of the hedgerow, which is now covered up
by the double-track embankment.

While the presumption is that Ed. Myers, the civil engineer, laid out
the right of way to the full 80 or 100 feet wide, as authorized by the
charter, if necessary to make the physical connection, this is subject to
the evidence tending to show that only one-quarter of an acre was used
and occupied by the railroad company under the Ed. Myers survey, and
the jury, under the instructions of the court, free from error, so found.

In Hendriz v. R. R., 162 N. C., 9, the conveyance to the railroad was
of “so much of our land as may be occupied by said railroad, its banks,
ditches, and works.,” This deed was executed in 1862, and the grantee,
prior to 1865, constructed a line of railroad through the property, taking
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a strip of land 50 to 55 feet in width. The railroad company in 1909
widened its right of way and took additional land for that purpose. It
was contended by the plaintiff that, under the langunage of the deed, the
defendant was restricted to the right of way originally occupied. But
this Court held that, under such deed, the railroad company could take
the necessary land to the extent of the right of way prescribed by the
charter.

So, also, in R. E. v. Bunting, 168 N. C., 579, the Court held that a
railroad company may occupy its right of way to its full extent when-
ever the proper management and business necessities of the road, in its
own judgment, may require it, though the owner of the land can use and
occupy a part of the right of way not used by the railroad in a manner
not inconsistent with its full enjoyment of the easement.

Indeed, our decisions are uniform that when a railroad company has
acquired the right of way by condemnation or by purchase of the right
of way, the deed not limiting the conveyance to less than the statutory
width (as in Hendm'%v. R. B., supra), or has entered upon the land and
acquired it without/condemnation and without conveyance, by reason of
the acquiescence of the owner for the statutory time—in all these cases,
while the railroad can use only the part actually occupied (the adjacent
proprietor using the rest of the right of way sub modo, that is, subject
to the easement of the railroad), still in all these cases, whenever the
necessities of the company require it, it can extend its user of the right
of way to the extent of the statutory right for additional tracks or other
railroad purposes. This matter has been fully discussed and uniformly
decided in many cases. R. R. v. Olive, 142 N. C., 264, and the large
number of cases there cited, among others, especially B. B. v. Sturgeon,
120 N. O, 225; R. R. v. McCaskill, 94 N. C., 746; Barker v. R. R., 137
N. C., 214, and the citations to B. R. ». Olive in the Anno. Ed. Also,
in the cases cited by Hoke, J., in R. R. v. Bunting, 168 N. C., 580.

The present case, however, is distinguished from the above, for here
the defendant railroad did not acquire the right of way either by con-
demnation or by occupation, without objection, for the statutory time,
nor by a deed for the “right of way,” all of which would be presumed to
give an easement to the full width of the right of way allowed by the
charter or the general law; but the defendant railroad was content to
accept a deed specifying as the boundary “according to the survey made
by Ed. Myers, civil engineer,” and the jury find that this did not em-
brace the locus in quo. The defendant therefore is restricted to the
boundary described in its deed. It can now occupy land beyond that
limitation by the exercise of the statutory authority of condemnation
with compensation, but not otherwise.

No error.
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ANDERSON JONES v. A. F, WILLIAMS ET ALS.
(Filed 16 October, 1918.)
1. Mortgages—Lands—Purchase by Mortgagee—Burden of Proof—Evidence
—Verdict Directing.

The burden of proof is uponh the mortgagee, in hig action to recover
lands, to show that his purchase from the mortgagor ¢f a part of the
lands covered by the mortgage, by other evidence than his deed, was fair,
free from oppression, and that he had paid for the land what it was rea-
sonably worth; and where he has failed to introduce such evidence, an
answer to the appropriate issue is properly directed in the mortgagor’s
favor.

2. Appeal and Error—Costs—Prejudicial Error.

The appellant cannot reasonably complain, on appeal, that he has been
taxed with a part of the costs, when on the trial the principle issue has
been decided against him.

Action tried before Calvert, J., at March Term, 1918, of DuvpLiN,
upon these issues:

1. In what amount, if any, is the defendant Rufus Branch indebted
to the plaintiff, Anderson Jones? Answer: $529.50, with interest from
23 December, 1901, and subject to a credit of $38.50 as of 16 January,
1902. .

2. In what amount, if any, is defendant Rufus Branch and wife
indebted to A. F. Williams, assignee of E. J. Martin & Sons, on account
of the notes and mortgages sued on? Answer: $250 and interest from
16 January, 1902, with a credit of $13.91, 3 December, 1902,

3. Was the sale of the 46 acres of land, made by Rufus Branch and
wife to Anderson Jones on 28 December, 1901, open, fair, bona fide, and
made for a fair consideration? Answer: No.

4, What is the fair annual rental value of the said tract of 46 acres
of land since 23 December, 1901? Answer: $35 annually.

5. What is the fair rental value annually of the 109 acres of land
since December, 1904? Answer: $100 annually.

The court rendered a judgment decreeing a sale of the land and ad-
judging the rights of the parties, to which plaintiff excepted and ap-
pealed.

Stevens & Beasley for palintiff.
H. D. Williams for defendant A. F. Williams.
Henry E. Faison for defendant Branch.

Browx, J. This case was before us at a former term, and is reported
155 N. C., 179, where all the facts are fully stated in the opinion of
Justice Walker.
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At March Term, 1918, the case was tried before a jury upon issues
arising upon exceptions to referee’s report.

The plaintiff assigns error in refusing to submit the following issue:
“Was the sale of the 46 acres of land, made by Rufus Branch and wife
to Anderson Jones on 23 December, 1901, open, fair, bona fide, and made
for a fair consideration?’ We are unable to distinguish between the
proposed issue and the one submitted as No. 3 and found against
plaintiff.

The plaintiff requested the court to instruet the jury as follows:

“It being admitted that on 23 November, 1901, Rufus Branch and
wife, Christianna Branch, reconveyed to Anderson Jones 46 acres of the
245-acre tract, at which time Anderson Jones held a mortgage upon the
whole tract, and the relation of mortgagor and mortgagee existed be-
tween them ; that on account of this relation the law presumes that the
transaction was fraudulent; but if the jury shall find from the evidence
that the transaction was free from fraud or oppression, and that the
price paid for the land, under all the circumstances, was fair and reason-
able, then the presumption of fraud raised by the law is rebutted, and
the sale and conveyance of the 46 acres of land would be valid, and the
defendants would have no right to set the same aside upon this ground.”

This instruction is undoubtedly a clear and correct statement of the
law applicable to the third issue; but we find no evidence in the record
to support it. The plaintiff was the mortgagee, who purchased the 46
acres from his mortgagor.

The law put the burden of proof upon the plaintiff to show by other
evidence than the deed itself that the transaction was fair and free from
oppression, and that he paid for the land what it was really worth.
Jones v. Pullen, 115 N. C., 465 ; McLeod v. Bullard, 86 N. C., 210.

We find no evidence in the record tending to show these necessary
facts. The court was therefore justified in instructing the jury to
answer the third issue “No.”

We find no error in the judgment rendered by the court upon the
1ssues.

The court taxed Anderson Jones with one-fifth of the costs, to which
he excepts. As the principal issue raised was decided against him, we
see no reason for complaint on his part that he was taxed with only a
fifth of the costs.

No error.
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8. BANE v. NORFOLK SOUTHERN RAILROAD COMPANY.
(Filed 23 October, 1918.)

1. Carriers of Passengers—Riding on Platform—Notice—Statutes.

Revisal, sec. 2628, requires only that the notice to be placed by a rail-
road company in its coach, relieving the company from liability to a pas-
senger injured while riding on the platform, etc., shall be in English, and
the fact that such passenger cannot read that language is immaterial.

2. Same—Call for Station— Stopping Train— Verdict— Findings— Instruc-
tions—Proximate Cause.

Where there is evidence tending to show that a passenger on a railroad
train had left his seat in the coach, wherein the statutory notice (Revisal,
sec. 2628) had bheen properly posted, after a station had been called, and
was injured in a collision with a derailed car, while standing with one foot
on the step of his car, slowly coming to a stop, and it appears that he would
not have been injured had he remained seated in the coach, an answer to
the issue as to the defendant’s negligence in its favor, under a proper
instruction as to the defendant’s liability under the circumstances, includ-
ing the principle as to the proximate cause, is a finding that the plaintiff’s
negligence was the proximate cause of the injury.

ArpraL by plaintiff from Bond, J., at March Term, 1918, of Durmanm.

Bryant & Brogden for plawntiff.
W. B. Rodman and W. B. Guthrie for defendant.

Crazrk, C. J. The plaintiff, a passenger on the eastbound train from
Raleigh to Norfolk, had paid his way to Farmvilley N. C. At Stantons-
burg, a small station, just before reaching Farmville, where there was a
pass-track, the plaintiff got out on the platform and on the left side of
the train, which was on the opposite side to the station, while his train
was still moving, when a freight train coming west moved into the siding,
pushing ahead of it three cars already on the siding, which ran over a
section hand, thereby derailing the front box car, which was empty.
This car, leaning over towards the main track, bouncing along on the
ties, struck the side of the passenger coach, where the plaintiff was hold-
ing to the grab-iron as he stood on the platform, with one foot on the top
step. This box car, striking the passenger train, broke some windows in
the forward colored coach, the engine and baggage car passing safely,
and knocked off the grab-iron which the plaintiff was holding, and the
plaintiff received a slight seratch or wound on the hand. The coach in
which plaintiff was riding was net injured at all—mo windows broken
and none of the passengers in any of the coaches were hurt, and plaintiff
admits that if he had kept his seat in the car he would not have been
hurt.
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The court charged the jury, as requested by plaintiff, that “The mere
announcement of the name of a station is not an invitation to alight;
but when such an announcement is followed by a steppage of the train
soon thereafter, it is ordinarily notification that the train has arrived at
the usual place for landing passengers, and under such circumstances a
passenger may reasonably conclude that it has stopped at the station
and endeavor to get off, unless the circumstances and indications are
such as to render it-manifest that the train has not reached the proper
and usual landing place.”

“The court charges you that if you find from the evidence in this case,
and the greater weight, that the train upon which plaintiff was riding
was struck by an engine or box car owned and operated by the defendant,
this would be negligence; and if this was the proximate cause of injury
to the plaintiff, and you so find, you would answer the first issue ‘Yes.”

“If you find from the evidence in this case, and by the greater weight
thereof, that the plaintiff was a passenger on the defendant’s train, going
from Raleigh to Farmville, N, C.; that he had not had breakfast, and
as the train was approaching Stantonsburg the porter called out the
station, and soon afterwards the train slowed down and came to a stop
at the usual stopping place; that plaintiff, after the train stopped,
stepped upon the platform of the train to get or seek something to eat;
that he then caught the iron rails, or grab-irons, for the purpose of
alighting, and while in this position a derailed car on a pass- or side-
track was run or pushed by the defendant against the passenger train
upon which the plaintiff was traveling, and thereby caused the injury
to the plaintiff, this would be negligence on the part of the defendant;
and if this was the proximate cause of injury to the plaintiff, and you so
find, you will answer the first issue ‘Yes.” ”

The court then instructed the jury that the Legislature had seen fit to
enact the following statute (Revisal, 2628) with reference to passengers
riding on the platform of trains: “In case any passenger on any railroad
shall be injured while on the platform of a car, or on any baggage, wood,
or freight ear, in violation of the printed regulations of the company
posted up at the time in a conspicuous place inside the passenger cars,
then in the train, such company shall not be liable for the injury, pro-
vided said company at the time furnish room inside its passenger cars
sufficient for the proper accommodation of its passengers.”

The evidence was uncontradicted, and the jury found that the defend-
ant had complied with the statute by posting up in a conspicuous place
the required notice forbidding passengers to ride upon the platform
while the train was in motion, and that there was room within the car
for the accommodation of the plaintiff and all other passengers. The
court correctly told the jury that it was immaterial whether the plaintiff
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was a Hebrew and read Yiddish, but could not read English, for the
statute did not require the notice to be printed in any other language.

In Shaw ». R. R., 143 N. C., 312, it was held that, though the plaintiff
stepped out on the platform under a bona fide belief that the train was not
moving, and a reasonably prudent person, under similar circumstances,
would have so believed, yet, if in fact the train was still moving, the
plaintiff could not recover damages sustained by a sudden and violent
jerking of the train, which would not have caused the injury if the pas-
senger had remained in the car till the train actually stopped. In Wag-
ner v. B. R., 147 N. C., 315, commenting on Shaw ». E. E., it was held
prima facie negligence to ride on the platform of a moving train after
a station is called, but before it has come to a stop or very nearly so.

This is not the ease of stepping off a slowly moving train by the invita-
tion of the conductor, as in Nance v. B. R., 94 N. C., 619, and cases cited
thereto in Anno. Ed.

In Wallace v. R. R., 174 N. C., 171, it was held that the railroad com-
pany is not relieved of the reqmrement of a high degree of care to a
passenger who steps off the train during a stop at an 1ntermed1ate sta-
tion, even uhough without notice to the conductor and for pur poses of his
own. The jury were so instructed in this case by the court giving the
prayer of the plaintiff to that effect.

The jury found as to the second issue that the train was still moving
when the plaintiff was hurt, and that he was on the platform in violation
of the statutory notice in the car. It being admitted by the plaintiff that
he would not have been hurt if he had remained in the car till the train
stopped, the finding of the jury on the first issue that he was not injured
by the negligence of the defendant, taken in connection with the charge,
is a finding that the negligence of the defendant was not the proximate
cause of the injury.

The exceptions as to contributory negligence and on other grounds are
therefore immaterial.

No error.

HANNAH H. McEWAN Eer AL. v. S. D. BROWN ET ALs.
(Filed 23 October, 1918.)

1. Wills—Execution—Another State—Real Property—Title.
For a will executed in another State to pass title fo real property here,
it must also have been executed according to the laws of this State.

2. Wills— Clerks of Court— Probate — Evidence ~— Commission — Caveat—
Statutes.

The statutory power given the clerk of the Superior Court to issue a

commission to take proof touching the execution of a will executed in
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another State does not restrict the right to cawveat a will probated on &
certified copy of the will filed in- the clerk’s office.

3. Wills — Holograph — Safe-keeping — Beneficiary — Probate—Evidence—
Deceased Persons—Statutes.

‘Where the validity of a holograph will depends upon its having been left
with the beneficiary for safe keeping [Revisal, 3127 (2)], his testimony
thereof, after the death of the testator, is a transaction or communication
of which he may not testify. Revisal, 1631.

4. Wills — Probate — Clerks of Court— Certified Copies — Solemn Form—
Lands—Cloud on Title—Equity.

Where a will executed and probated in another State is relied upon to
pass title to real property here, and a certified copy has been filed in the
office of the Superior Court in the county wherein the lands lie, and it
appears therefrom that the law of this State has not been sufficiently com-
plied with, the heirs at law in possession may maintain a suit to declare
the writing a cloud upon their title, whereon the beneficiary under the will
may offer it for probate in solemn form, and the issues as to mental in-
capacity or other matters affecting its validity may be raised.

5. Wills— Personalty— Title—Testator’s Domicile—Caveat—Courts—Juris-
diction.

A will, valid under the laws of the testator’s domicile in another State,
will pass title to the personal property situated here, though not in con-
formity with our statute; and a caveat should be filed, if the validity of
the will be contested, in the courts of the testator’s domicile.

Brown, J., took no part in the decision of this case.

Twis is an appeal by plaintiffs from Connor, J., sustaining a demurrer
ore tenus to the complaint, April Term, 1918, of Bravrorr.

Small, MacLean, Bragaw & Rodman for plaintiffs.
N.T. Green and F. 8. Spruzll for defendants.

Crark, C. J. The plaintiffs are the sister and nephew and only heirs at
law and next of kin of Sylvester Brown, who died in an insane asylum
in Virginia, where he had been confined for several years. He died
unmarried and without issue, 25 December, 1915, seized of real and per-
sonal property in Beaufort County. The administrator, who qualified
in Beaufort, holds said personal estate for distribution upon determina-
tion of this action. The plaintiffs, as heirs at law, have divided the
land by deed, duly registered.

On 20 January, 1916, the defendant S. D. Brown, a nonresident of
this State, filed in the office of the Clerk of the Superior Court of Beau-
fort a certified copy of the last will and testament of Sylvester Brown,
and of the probate thereof, in the Corporation Court of Norfolk, Va.,
claiming that by virtue thereof he is entitled to the real and personal
property of the decedent lying in Beaufort County.
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The complaint alleges that said paper-writing is not the last will and
testament of Sylvester Brown, assigning mental incapacity and undue
influence; and, further, that the certification of said paper-writing and
of the proof and probate are void and of no effect, for that the laws of
this State were not complied with, especially as to the said real estate,
and that the only effect of filing such copy in the clerk’s office is to cast
a cloud upon plaintiffs’ title to sald real estate. The plaintiffs asked that
they be declared the owners of said real and personal property of the
decedent in Beaufort County, and that said paper-writing be declared
not the last will and testament of Sylvester Brown and of no effect in
this State.

The alleged will is a holograph and purports to bequeath and devise
the testator’s entire property, real and personal, after the payment of
debts and burial expenses and reserving $100 for a monument, to S. D.
Brown, his cousin.

The holograph will was without subseribing witnesses. It was not
found among testator’s valuable papers, but the devisee, S. D. Brown,
produced it and testified that it was lodged with him for safe-keeping.

When a citizen of another State devises land in this State, such devise
has no “validity or operation unless the will is executed according to the
laws of this State, and that fact must appear affirmatively in the certi-
fied probate or exemplification of the will.” Rev., 3133; B. R. v. Mining
Co., 113 N. C., 241; Drake v. Merrill, 47 N. C,, 368.

The statute further provides that if it does not appear that the will
was executed according to the laws of this State, the clerk shall have the
power to issue a commission for taking proofs touching the execution of
the will. The title to lands lying in this State can pass only by deed, or
will, duly proven according to the laws of this State, or, in case of intes-
tacy, by descent, under our statute. The will of a nonresident is not
effective as to realty here unless executed according to the laws of this
State, and this must affirmatively appear in the certified probate. Rev.,
8183. While that section gives the clerk power to issue a commission to
take proofs touching the execution of the will, this does not restrict the
plaintiffs from caveating the same and requiring proof in solemn form,
as in the case of the probate of a will had in this State in common form.

The testimony of S. D. Brown that the will was deposited with him
for safe keeping is a most essential and indispensable fact in the execu-
tion of the will, and it was a transaction between him and the deceased,
which he was incompetent to prove by Rev., 1631, and the demurrer
should have been overruled. Rev., 3127 (2), requires that the holograph
will must not only be proven “on the oath of at least three credible wit-
nesses who state that they verily believe such will and every part thereof
is in the handwriting of the person whose will it purports to be, and
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whose name must be subscribed thereto, or inserted in some part thereof,”
but, further, “it must appear on the oath of some one of said witnesses,
or some other credible person, that such will was found among the valu-
able papers and effects of the decedent, or was lodged in the hands of
some person for safe keeping.”

In Cornelius v. Brawley, 109 N. C., 542, the Court held that the widow
and devisee was competent to prove that the seript propounded was found
among the valuable papers of the deceased, because this was not a trans-
action or communication between the deceased and the witness.

-Alston v. Davis, 118 N. C., 213, also relied on by the defendant, does
not hold that the devisee was competent to prove that the paper-writing
was deposited with her, but the letter which was held to be a will, though
found in her possession, stated on its face that it was deposited with her.
It should not pass unmentioned that Alston v. Davis, supra, has been
overruled by Spencer v. Spencer, 163 N. C., 88. Vester v. Collins, 101
N. C,, 114, merely held that witnessing a will at the request of a testator
is not a personal transaction with the deceased which the witness is
incompetent to prove (Rev., sec. 1631); the attesting witness, though a
beneficiary, being the witness of the law and not of the parties. Rev.,
8120, while admitting such witness as competent, renders void the devise.

In Cox v. Lumber Co., 124 N. C., 78, it was held that the executor and
devisee in a will was competent to prove the existence of the will, its pro-
bate and registration, where destroyed by fire, and also its contents and
his qualifications as executor, because these matters, all oceurring after
the death of the testator, were not transactions between him and the
deceased. Under our decisions, the devisee might also prove the hand-
writing of a holograph will, or the signature of the testator, for these are
not transactions between him and the deceased. Sawyer v. Grandy, 113
N. G, 42; Ferebee v. Pritchard, 112 N. C., 83; Buie v. Scott, 107 N. C.,
1813 Hussey v. Kirkman, 95 N. C., 3. So, also, a witness can prove the
value of an article sold to defendant’s intestate, but not that he made the
sale (March v. Verble, 79 N. C., 19), or to prove any act of the deceased
not had with himself. S. v. Osborne, 67 N. C., 259.

A witness would not be competent to prove in his own interest that he
handed the deceased an account with the view of proving an implied
acknowledgment. Lane v. Rogers, 118 N. C., 171. The defendant relies
upon Hampton v. Hardin, 88 N. C., 592, where the Court held the devisee
and executor competent to prove that the holograph will was deposited
with her for safe keeping. We cannot hold that case well considered. It
is in conflict with the terms of the statute which forbids a party or a per-
son interested in the event of an action from testifying as to a trans-
action or communication with the deceased, and is opposed to the authori-
ties above cited, and, indeed, to all the cases construing that provision of
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what is now Rev., 1631. See citations to above cases in the Anno. Ed.
and to Bunn v. Todd, 107 N. C., 266, where that section is analyzed.
Hampton ». Hardin cannot be recognized as authority, and is overruled.

It appears upon the face of the probate that this will was not found
among the valuable papers of the decedent, and that it was shown only
by incompetent testimony—the oath of the beneficiary—that it had been
deposited with him by the testator for safe keeping, and it is in evidence
that the testator for many years had been, and at the time of his death
was, confined in an insane asylum. Under these circumstances, it were
better that the sanity of the alleged testator at the time of writing the
will should have appeared in the probate. But the finding of a holograph
will among the valuable papers of the deceased, or competent evidence of
its deposit in other hands for safe keeping, is as essential a part of the
proof of execution as that the paper-writing is in the handwriting of the
alleged testator. It appears affirmatively here that the latter fact was
not shown by evidence sufficient to prove its execution, and it is open to
the plaintiffs to contest by this proceeding in the nature of a caveat the
validity of the will on the ground of incompetency and undue influence,
and to require due proof that it was delivered by the alleged testator to
the beneficiary for safe keeping. In the absence of such proof, which is
shown on the face of the probate, the will can have no effect in this State
to control the devolution of real property, until proven in solemn form.

Tt was competent, therefore, for the heirs at law, who are in possession
of the realty, to econtest the validity of the will as a conveyance of the
realty by asking that its record upon the defective probate, as certified,
be declared a cloud upon their title. Tt will be open, however, to the
executor and beneficiary of the will to offer it for probate in solemn form,
in which case the due execution of the will and the question of the mental
incapacity of the alleged testator and undue influence can be submitted
to a jury. The decree in this case must set it aside as a cloud upon title,
unless and until its validity is established in solemn form, as upon a
caveat.

The whole subject has been so fully discussed in Martin v. Stovall
(Tenn.), with elaborate citations in the notes, 48 L. R. A., 130, that fur-
ther research is unnecessary. The authorities there cited hold that the
decree of probate in the State where the testator is domiciled, if valid on
its face, is effective as to personal property, though a few courts hold with
Bowen v. Johnson, 5 R. 1., 112, that the probate even as to personalty
gituated in another State is only prima facie; but the universal rule is
that a will, to affect real estate, must conform as to its execution and
proof to the law of the State where the land lies. The decisions to this
effect are numerous and uniform. In Rice v. Jones, 4 Call (Va.), 89,
it was held that, though a will had been declared void by a court in
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North Carolina on account of the incapacity of the testator, or for any
cause whatever, it could be probated in Virginia as to lands lying in
that State.

The almost universal rule may thus be summed up: “Wills of per-
sonal property must be executed and probated according to the law of the
domicile; but wills devising real estate must be executed and probated in
compliance with the law of the State where the land lies.”

In Thrasher v. Ballard, 33 W. Va., 285 (25 Am. St., 896), it is said:
“TIs this her valid will? Of this there is no evidence but this Virginia
probate. That could have no force beyond Virginia. It could not
operate to pass land in this State by establishing the due execution and
validity of the will. 1 Minor’s Institutes, 942, 943 ; Sneed v. Ewing, 5
J. J. Marsh, 460 (22 Am. Dec., 41) ; Rice v. Jones, 4 Call, 89; 1 Lomax
Exr. (341), 555; Bowen v. Johnson, 5 R. 1., 112 (73 Am. Dec., 49);
Tves v. Allyn, 12 Vt., 589 ; Kerr v. Moon, 9 Wheat., 565. An executor of
one State has no power of suit in another, without reprobate and qualifi-
cation in such other State. Kerr v. Moon, supra; 1 Rob. New Pr., 161,
162. There the foreign probate is ineffectual. Why not here?’ The
Court then proceeds to consider the act of Congress touching the authen-
tication of records, and says: “It has been held that probate orders do
not fall, like judgments snier partes in ordinary suits, under this provi-
sion, but partake of the nature of in rem proceedings, binding only the
property [Bowen v. Johnson, 5 R. 1., 112 (73 Am. Dec., 49)], while the
reverse view has also been held. Balfour v. Chew, 5 Martin (N. 8.),
517, But, grant that probate sentences do fall under the act of Congress
that gives the order such force as it has in Virginia; but the force it has
there as to property is local and does not affect realty in another State,
which is governed by the lex loct red sitee. In the words of Story on the
Constitution, see. 1313, “The Constitution did net mean to confer a new
power of jurisdiction, but simply to regulate the effect of the acknowl-
edged jurisdiction over persons and things within the territory.””

“The probate of a will in Pennsylvania gives it no validity whatever
as to lands in Virginia or Ohio, unless the will is probated/in such States,
for it is a settled principle of law that the title and transfer of real prop-
erty depend entirely upon the laws of the country where it is situated.”
McCormick v. Sullivant, 10 Wheat. (U. 8.), 192. To the same purport
are numerous cases in the notes to Martin v. Stovall, 48 L. R. A., 130,
which see. In Storage Co. v. Windsor, 148 Ind., 682, it is said that,
“When a foreign will has been admitted to probate, or may be offered
for record, any person interested in the estate may contest such will
within the time, in the manner, and for any cause prescribed by the laws
of Indiana, in cases of domestic wills.” In Gardner on Wills it is said:
“The probate of a foreign will puts it on the same footing as a domestic
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will, and renders it subject to contest In the same manner as a domestic
will would be,” citing Dew v. Dew, 23 Tex. Civ. App., 676.

As to realty, the law is thus summed up in 5 R. C. L., p. 1021, sec. 109
“A devise of land will not be effectual unless made and proved according
to the lex rei stbee. For this reason, the mere fact that a will has been
admitted to probate in another State is not conclusive of its execution
and proof in the manner required by the lex ret site. McCormick v. Sul-
livant, 10 Wheat., 192; Sneed v. Ewing, 5 J. J. Marsh (Ky.), 460, and
notes to 48 L. R. A, 133; 2 L. R. A. (N. 8.), 428. Hence 1t is also that
the validity of a will may be contested where the land is situated,
although probated in another State, and notwithstanding the fact that
the decree of another State probating the will is presumed to be correct,
and it is further presumed that the court had jurisdietion. Some cases
denied the effect on real estate on the ground that the court of original
probate had no jurisdiction over the real estate in another State. Notes
to 48 L. R. A., 136.”

As to personalty, the early authorities were inclined to hold that the
probate in another State was merely prima facie as to personalty in this
State, though conclusive as to personalty in the State of domicile. But
the present state of the law is thus summed up in 5 R. C. L., p. 1017, sec.
104: “It is a firmly established rule that, at common law and in the
absence of a local statute to the contrary, the validity of a will of per-
sonal property, as to its form, the manner of its execution, and all other
matters that relate to its legal existence, as distinguished from its essen-
tial validity, depeuds upon the law of the testator’s domicile, irrespective
of the law of the place where the will is executed, or of the place where
the testator died, or of any other law whatsoever. . . . On the other
hand, the formal validity of a will of real property depends upon the
law of the State or country where the property is situated, irrespective
of the law of the-domicile of the testator or of the place where the will
is executed.”

As to personal property, as a general rule, it follows the person of the
owner, and a will held valid in the State of his domicile transfers the
title thereto, not only as to the personalty there, but as to personalty
here, subject only to liability for debts due to the citizens of this State,
and a will of personalty duly probated under the laws of the domicile
will not be questioned here when the probate is valid on its face. In
such case, those seeking to caveat the will on the ground of incompetency
of the testator, or undue influence, or insufficiency of probate (not dis-
closed on its face), should proceed in the court of the domicile. Where,
however, a provision in a will is contrary to our public policy, it is
ineffective here. Sorrey v. Bright, 21 N. C., 113.

The demurrer should be sustained as to the personalty, in regard to
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which the plaintiffs, if so advised, must proceed by a caveat in Virginia.

Ag to the realty, the demurrer should have been overruled, and the
record of the will must be adjudged a cloud upon the title unless and
until it has been established upon a probate in solemn form in this State,
and to this extent the judgment below is reversed. The defendant will
pay the costs of the appeal.

The costs of this Court will be paid by the defendant administrator of
Sylvester Brown out of the funds in his hands.

Reversed.

CHARLES GRANT v. GRAHAM CHERO-COLA BOTTLING COMPANY.
(Filed 23 October, 1918.)

Vendor and Purchaser—Explosives—Soft Drinks—Bottling Under Pressure
—Duty of Vendor—Burden of Proof—Reasonable Care—Instructions—
Appeal and Error.

In an action by the purchaser to rccover damages from the manufacturer
of ginger ale in glass bottles filled under high gas pressure, it is Held that
the manufacturer owes the dealer and his purchaser the duty to use reason-
able precaution to see that the bottles may be safely handled in the ordi-
nary manner, which is for the defendant to show ; and a charge by the court
that restricted its liability to the methods, etec., used by other like manu-
facturers, whose bottles had been shown to frequently explode, does not
meet the requirement, and is reversible.

AprrraL by plaintiff from Bond, J., at May Term, 1918, of AramancE.

This was an action for damages sustained from an injury causing the
loss of an eye. The plaintiff alleged that the defendant sold him bottles
containing ginger ale, “which, on account of the excessive pressure of
gas or-by reason of some defect in the bottle, were dangerous, as afore-
said, and likely to explode and to cause injury to any person handling
them or being near them.”

The defendant’s answer denied all negligence, and averred that in bot-
tling the beverage sold to the plaintiff it had used high-class, standard
materials and bottles; that it had a standard, up-to-date plant, equipped
with modern machinery, and that it used tests and checks, to the end
that excessive pressure should not be used. It pleaded contributory neg-
ligence on the part of plaintiff, in that plaintiff negligently submitted
the bottled beverage to sudden and violent changes of temperature,
which caused and was likely to cause the explosion of any bottle contain-
ing the carbonated beverage. The evidence was that the plaintiff was a
merchant, and, having purchased a number of bottles of ginger ale from
the defendant at its factory in Graham, N. C., had placed the same in
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the refrigerator in his store. Shortly thereafter, going to the refrigera-
tor to get a bottle for a customer, upon lifting the top and without touch-
ing any of the bottles, one of them burst, one of the pieces striking the
plaintiff’s left eye, destroying the same. There was evidence that defend-
ant put up this and another ecarbonated beverage in his factory, and both
prior and subsequent to the plaintiff’s injury, bottles had burst, injuring
numerous other persons under similar circumstances,

There was also evidence that these facts were known to the defendant,
who also knew the manmner in which the plaintiff used these bottles in
his business, which was the usual and customary way in which mer-
chants purchasing such merchandise used and handled it. The plaintiff
complained that the defendant was negligent in bottling the beverage in
such a manner; that it was dangerous to handle, and defendant had
failed in his duty to plaintiff in selling him bottles which, on aceount of
the excessive pressure o