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CITATION O F  REPORTS 

Rule 62 of the Supreme Court is as  follows: 
Inasmuch a s  all volumes of the Reports prior to 63d have been reprinted by 

the State, with the number of the volume instead of the name of the Reporter. 
counsel will cite the volumes prior to the 63d N. C. a s  follows: 

.................... 1 and 2 Martin ) 
' 9 Iredell' T,aw a s  31 5. C,. 

............. Taylor Conf a s  1 N. C. 10 " " ...................... " 32 " 

................... 1 Haywootl .......................... " 2 " 11 " " 33 .' 
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2 " ............................ 'i 6 '; 4 " ........................ " 38 ,' 
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..................... 1 Hawks .......................... .." 8 " 5 " 6 .  " 40 " 
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...................... 4 " ................................ " 11 '; 8 " ', ' I  43 " 
.......................... 1 Deverens Law .................. " 12 " Kusbee Law " 44 " 

2 " ............................. z .  .................. '& u " ' Eq " 45 " 

3 " ....................... '. .................. " 14 " 1 .Tones Law " 46 " 

4 " ...................... ................... " 15 " 2 " " " 47 " 

..................... 1 " E:q. .................... " 16 " 3 " .a  " 48 .' 
2 " ...................... " .................... " 17 " 4 " " " 49 .c 

1 Dev. Fc Rat. T,RW 18 " *. ....................... " 50 " 5 " 
.............. 

2 " ....................... .............. 1%) 6 " " " 51 " 

3R-4 " ....................... " 20 .' .............. 7 " " 52 " 

........................ 1 Dev. & Bat. Eq. ................ ' c  21 " 8 " " " 53 " 

2 " ........................ ................ " 22 " 1 " Eq. " 54 " 

....................... 1 Iredell Law ........................ " 23 " 2 " " " 55 " 

2 " ........................ .. ........................ " 24 " 3 " " " 56 " 

3 " 
........................ : " 25 " 4 " " ............. .......... " 57 " 

4 " ........................ ....................... " 26 " 5 " " " 58 " 

5 .* ........................ .. " 27 " 6 " " ...................... " 59 " 

6 " .................. ........................ '. " 28 " 1 and 2 Winston " 60 " 
..................... 7 '< ........................ 29 ' Phillips Law ., " 61 " 

............................. 8 " ........................ " 30 " Eq " 62 " 

I n  quot ing f r o m  t h e  reprinted Reports  counsel will  cite always the 
marginal  (i. e . ,  t h e  original)  paging, except I N. C. a d  20 N. C., which 
are repaged throughout, without  marginal  paging. 



JUSTICES 
OF THE 

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1918 

CHIEF JUSTICE : 

WALTER CLARE 

ASSOCIATE JUSTICES : 

PLATT D. WALEER, WILLIAM A. HOKE, 
GEORGE H. BROWN, WILLIAM R. ALLEN. 

ATTORNEY-GENERAL : 

JAMES S. MANNING. 

ASSISTANT ATTORNEY-GENERAL : 

FRANE NASH. 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK OF THE SUPREME COURT: 

JOSEPH L. SEAWELL. 

OFFICE CLERK : 

EDWARD C. SEAWELL. 

MARSHAL AND LIBRARIAN : 

MARSHALL DELANCEY HAYWOOD. 
..* 
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JUDGES 
O F  THE 

SUPERIOR COURTS O F  NORTH CAROLINA 

EASTERN DIVISION 

............................................ ................................ \V. M. BOND F i s t  --Chowan. 
............................... GEORGE W. CONNOR Second Wilson. 

.......................................... JOHN H. KERR Third WarreI1. 
................................ F. A. DANIELS Fourth Wayne, 

................................... H. W. WHEDREE* ....................................... ..Fifth Pitt. 
................................................ ................................... 0. H. ALLEN Sixth Lenoir. 

T. H. CALVERT Seventh ................................ Wake. 
W. P. STACY New Hanover. 

.................................................... C. C. LYON N i n t h  Bladen. 
W. A. DEVIN Tenth .................................... Granville. 

'Succeeded by 0. H. Guion, Mew Bern. Appointed December 20, 1918 

WESTERhT DIVISION 

...... H. P. LANE Eleventh Rockingham. 
............................... THOMAS J. SHAW Twelfth Guilford. 

......................... W. J. ADAMS Thirteenth Moore. 
........................ TV. F. HARDING Fourteenth. Mecklenburg. 

.................................................... B. F. LONG Fifteenth .............................. Iredell. 

.................................................. .......................... J. L. WEBB Sixteenth -Cleveland. 
..................... E. B. CLINE Seventeenth Catawba. 

.......................................... ........................ M. H. JUSTICE Eighteenth Rutherford. 
.......................... ........................................... FRANK CARTER* Nineteenth Buncombe. 

........................... G. S. FERGUSON -th Haywood. 
-- 

*Succeeded by P. A. McElroy, Marshall. Appointed August 3, 1918. 



SOLICITORS 

EASTERN DIVISION 

.................................... ..... J. C. B. EHRINGHAUS ......................... .... i s  Pasquotank. 
........................... ................................ RICHARD G. ALLSBROOK Second Edgecornbe, 

GARLAND E. MIDYETTE ........................... Third... ................................. Northampton. 
WALTEX D. SILEB ............................. .. ..... -m. 
J. LLOYD HORTON .................................... L W t h  ............................. Pitt. 
H. E. SHAW .................................................. ................................. Lenoir. 
H. E. NORRIS .....................................Seventh ................................ Wake. 
H. L. LYON Eighth .................................. Columbus. 
S. B. MCLEAN Ninth .................................... Robeson. 
S. M. GATTIS ................................................ Tenth ................................... Orange. 

WESTERN DIVISION 

S. P. GRAVES Eleventh ............................. S u m .  
JOHN C. BOW= Twelfth ................................ Davidson. 
W. E. BROCK ................................................ Thirteenth .......................... Anson. 
G. W. WILSON Fourteenth .......................... Gaston. 
HAYDEN CLEMENT ...................................... Fiteenth .... Rowan. 
R. L. HUFFMAN ........................................ Sixteenth ............................ Caldwell. 
J. J. HAYES .................................................. Seventeenth ..................... ...Wilkes. 

. MICIIAEL SCHENCK Eighteenth ..................... .....Henderson 
J. W. SWAIN ................................................ Neteen th  ...................... ....Buncombe . 
G. L. JONES ............................................ Twentieth ............................ Macon. 



LICENSED ATTORNEYS 
FALL TERN, 191s 

The following were licensed to practice law by the Supreme Court, Fall 
Term, 1918: 

CECIL GRAHAM BEST ..................................................... TT'ar~aw, N. C. 
FRANK W B R E N  BEOWN ................................................................ Raleigh N. C. 
JACKSON JOSHUA CLEMMONS ...................................................... a s l i n g t o n ,  N. C. 
RALPH DUFFER ............................................................................. Raleigh. N. C. 
SOLOMOX TV. EASON ............................................................ Raleigh, N. C. 
JOSEPH ASHELEY EDGERTOS ........................................................ R o c k  Mount, x. C. 

NEWTON GABE FORVILLE .............................................................. Raleigh, iY. C.  
C~IARLES EVERETT HAMILTOX ...................................................... 7 i ~ ~ t o n - S a e m ,  N. C. 
NoRarAN EENJA~IIN HEDGEPETH ............................................. Louisburg, x. C. 
CLYDE OSCAR POLYCARP HUGIIEY ............................................ Raleigh, N, C. 
HERBERT SHEPPERD JOYNER ..................................................... Peterburg,  Va. 
FRANIC HUXTER KEKNEDY ........................................................... Houston~ille, N. C. 
T I I ~ M A S  Doxovan- LGTITEH .......................................................... Gander, N. C. 
CARRIE LEE AXCLEAN ...................................................................... 1 0  N. C .  
WILLIAM BROWN MCQCEES .......................................................... R e f o r d ,  N. C. 
Mar MEYER ................................................................................... Enfield, N. C. 
PHILIP ARENDELL MOORE .............................................................. i n t o n ,  N. C. 
LAWRENCE EMMETT KICHOLS ...................................................... Raleigh, N. C. . 
QUINCY I~ELLOGC NIMOCI<S ........................................................ m e t t e v i l l e ,  N. C. 
JOIIN LASSING PEARSE ............................................................. Blanteo, N. C. 
EARLE PREVETTE ..................................................................... RTO. Wilkesboro, N. C. 
DAVID ATWELL RENDLEMAN ....................................................... Salisbury, N. C. 
EDWARD CROSTYELL ROBIKSON ...................................................... Garland, x. C. 
LILIAN R ~ O R T O N  BAUGH RODGERS .............................................. \ ~ i ~ m i l 1 0 ,  N. C. 
WILLIAM HAMILTOX SAWYER ...................................................... Raleigh, hT. C. 
CHESLEY SEDBERRY ........................................................................ 7adesboro,  N. C. 
ELIJAH HERMOUS SMITH .............................................................. Southport, N. C.  
ALPIIEUS WRAY WHITE ................................................................ Raleigh, N.. C. 
EDGAR JOHN WICKER .................................................................... Raleigh, N. C. 
ARTHUR ROBINSON WILLIAMS ...................................................... Greensboro, N. C. 
ORIN RODOLPHUS PORK ................ ................................. High Point, N. C. 



CALENDAR O F  COURTS 
TO BE HELD IN 

NORTH CAROLINA DURING THE SPRING OF 1919 

SUPREME COURT 

The Supreme Court meets in  the city of Raleigh on the first Monday in 
February and the last Monday in August of everr year. The examination of 
applicants for license to practice law, to be conducted in writing, takes place 
one week before the first Monday in each term. 

The Judicial Districts will be called in the Supreme Court in  the following 
order : 

SPRING TERM. 1919 
First District ................................................................................................. February 4 

Second District ............................................................................................... February 11 

Third and Fourth Districts ......................................................................... b u r  18 

Fifth District ..................... ... ..................................................................... February 25 

Sixth District .................................................................................................. March 

Seventh District ............................................................................................. March 

Eighth and Ninth Districts ......................................................................... March 

Tenth District .................................................... ............................................ March 

Eleventh District April 

Twelfth District ............................... ... ............................................................. April 

Thirteenth District ........................................................................................ April 

Fourteenth District ....................................................................................... April 

Fifteenth and Sixteenth Districts ............................................................. April 

Seventeenth and Eighteenth Districts ...................................................... May 

Nineteenth District ........................................................................................ May 

Twentieth District ......................................................................................... May 

vii 



SUPERIOR COURTS, SPRING TERM, 1919 

The parenthesis numerals following the date of a term indicates the number 
of weeks during which the term may hold. 

THIS  CALENDAR IS UNOFFICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

SPRING TERM, 1919-Judge Dev in  

Paaquotank-Dec. 30 t  ( 2 )  : Feb. 1 0 t  ( 1 )  : 
Mar 17 ( 1 ) .  

washington-w an. 13 ( 1 )  : June  2  ( 2 ) .  
Perquimans-Jan. 20 ( I )  : Apr. 14 ( 1 ) .  
Currituck-Jan. 277 ( i )  ; Mar. 3  ( 1 ) .  
Beaufort-Feb. 1 7 t  ( 2 )  ; Apr. 7 t  ( 1 ) .  May 6 

( I ! .  
Camden-Mar. 10 ( 1 ) .  
Gates-Mar. 24 ( 1  ) . 
Chowan-Mar. 31 ( 1 ) .  

SECOND JUDICIAL DISTRICT 

SPRING TERM, 1919-Judge Bond 
Wilson-Jan. 13 ( 1 )  ; Feb. 3 t  ( 2 )  : May 12 t  

( 2 ) .  June  23 t  ( 1 ) .  
~ a s h L ~ a n .  20 ( 1 )  ; Feb. 24; ( 1 )  ; Mar. 10 

( 1 )  ; Apr. 28* ( 1 ) ;  May 5 t  ( 1 ) ;  May 26 t  
( 1 ) .  

Edgecornbe - Mar. 3  ( 1 )  ; Mar. 3 l t  ( 2 )  ; 
June  2  ( 2 ) .  

Martin-Mar. 17 ( 2 )  : June  16 ( 1 ) .  

THIRD JUDICIAL DISTRICT 

SPRING TERM, 1919-Judge Connor  
Warren-Jan. 13 ( 2 )  ; May 19 ( 2 ) .  
Halifax-Jan. 27 ( 2 )  ; Mar. 17 ( 2 )  : June  2  

( 2 ) .  
Bertie--Feb. 10 ( 1 )  ; May 5 ( 2 ) .  
Hertford-Feb. 24 ( 1 )  ; APT. 14 ( 2 ) .  
Vance-Mar. 3  ( 2 )  ; June  16 ( 2 ) .  
Northampton-Mar. 31 ( 2 ) .  

FOURTH JUDICIAL DISTRICT 

SPRING TERM, 1919-Judge Kerr  
Harnett-Jan. 6  ( 1 )  ; Feb. 3 t  ( 2 )  ; May 1Y 

( 1 ) .  
Chatham-Jan. 13 ( 1 )  ; Mar. 17 t  ( 1 )  ; May 

12 ( 1 ) .  
Wayne--Jan. 20 ( 2 )  ; Apr. 7T ( 2 )  ; May 26 

( 2 ) .  
Johnston-Feb. 179 ( 2 )  ; Mar. 10 ( 1 )  : Apr. 

21 ( 2 ) .  
Lee-Mar. 24 ( 2 )  ; May 6 ( 1 ) .  

F I F T H  JUDICIAL DISTRICT 

SPRING TERM, 1 9 1 9 J u d g e  Daniels 
Craven-Jan. 6* ( 1  ) ; Feb. 3 t  ( 2 )  ; Apr. 7P 

( 1 )  ; May 127 ( 1 )  ; June  2* ( 1 ) .  
Pitt-Jan. 1 3 t  ( 2 )  ; Mar. 17 ( 2 )  ; Apr. 14 

( 2 ) ;  May 1 9 t  ( 1 )  ; May 26 t  ( 1 ) .  
Greene-Feb. 24 ( 2 )  ; June  23 ( 1 ) .  

Carteret-Mar. 10 ( 1 )  ; June  9  ( 2 ) .  
Jones-Mar. 31 ( 1 ) .  
Pamlicw-Apr. 28 ( 2 ) .  

SIXTH JUDICIAL DISTRICT 

SPRINO TERM, 1919-Judge Whedbee  
Duplin-Jan. 6 f  ( 2 )  ; Jan. 27* ( 1 )  ; Mar. 2 4 t  

(2 ) .  
~e&&-~an. 20* ( 1 )  ; Feh. 1 7 t  ( 2 )  ; Apr. 7 

( 1 )  ; May 19* ( 1 )  ; June  9 t  ( 2 ) .  
Sampson-Feb. 3  ( 2 )  ; Mar. 10; ( 2 )  : Apr. 

ZI I  ( 2 ) .  
Onslow-Mar. 3  ( 1 )  ; Apr. 1 4 t  ( 2 ) .  

SEVENTH JUDICIAL DISTRICT 

SPRING TERM. 1919-Judoe Allen 
Wake-Jan. 6* ( 1 )  ; Jan. 27 i  ( 3 )  ; Mar. 3* 

( 1 )  ; Mar. l o t  ( 2 )  ; Mar. 31 t  ( 3 )  ; Apr. 21* 
; Apr. 28 t  ( 2 )  ; May 191 ( 2 )  ; June  9 t  

\ e l .  
Franklin-Jan. 13 ( 2 )  ; Feb. 17 t  ( 2 )  ; May 

12 ( 1 ) .  

EIGHTH JUDICIAL DISTRICT 

SPRING TERM. 1919-Judge Calvert  
New Hanover-Jan. 13* ( 1 )  ; Feb. 3.1 ( 2 )  ; 

Mar. 31* ( 1 )  ; Apr. 7 ;  ( 1 )  : Apr. 1 4 t  ( 1 )  ; 
May 5 ( 1 )  ; May 19 t  ( 2 )  ; June  231 ( 1 ) .  

Pender-Jan. 20 ( 1 )  ; Mar. 37 ( 2 )  ; June  2 
( 1 ) .  

Columbus-Jan. 27 ( 1 )  ; Feb. l 7 t  ( 2 )  ; Apr. 
21 ( 2 ) .  

Brunswick-Mar. 17 ( 1 )  ; June  1 6 t  ( 1 ) .  

NINTH JUDICIAL DISTRICT 

SPRING TFM, 1919-Judge S tacy  
Bladen-Jan. 6 t  ( 1 )  ; Mar. l o *  ( 1 )  ; Apr. 21 t  

( 1 ) .  

TENTH JUDICIAL DISTRICT 

SPRING TERM, 1919-Judae Luon  - - 
Durham-Jan. 61  ( 2 )  ; Feb. 24* ( 1 )  ; Mar. 

lot ( 2 )  ; Apr. 28 t  ( 1 )  ; May 19* ( 1 )  ; 
, J u n e  1 6 t  ( 1 ) .  

Alamance-Jan. 207 ( 1 )  ; Mar. 3' ( 1 )  ; May 
26; ( 2 ) .  

Person-Feb. 3  ( 1 )  : Apr. 21 ( 1 ) .  
Granville--Feb. 10 ( 2 )  : Apr. 7  ( 2 ) .  
Orange-Mar. 31 ( 1 )  ; May 5 t  ( 1 ) .  



COURT CALENDAR. 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 

SPRING TERM, 1919-Judge Ferguson  
Forsyth-Dec. 3 0 t  ( 1 )  ; Jan .  6*t  ( I ) , ;  Jan: 

13* t  ( 1 )  ; Feb. 1 0 t  ( 2 )  ; Mar. 107 ( 2 ) .  
Mar. 24' ( 1 )  ; May 19 t  ( 3 ) .  

Rockingham-Jan. 20: ( 1 )  ; Feb. 2 4 t  ( 2 )  ; 
May 12 ( 1 )  ; June  16 t  ( 2 ) .  

Surry-Feb. 3  ( 1 )  ; Apr. 21 ( 2 ) .  
Caswell-Mar. 31 ( 1 ) .  
Ashe---Apr. 7  ( 2 ) .  
Alleghany-May 5  ( 1 ) .  

TWELFTH JUDICIAL DISTRICT 

SPRING TERM, 1919-Judge L a n e  
Guilford-Jan. 1 3 t  ( 2 )  : Jan. 27' ( 1 )  ; Feb. 

l o t  ( 2 ) ;  Mar. 1 0 i  ( 2 ) ;  Mar. 24 t  ( 1 ) :  
Apr. 1 4 t  ( 2 )  ; Apr. 28" ( 1 )  ; May 1 2 t  ( 2 )  : 
June  9 i  ( 1 )  ; Jun e  16* ( 1 ) .  

Davidson-Feb. 24 ( 2 )  ; May 5 t  ( 1 )  ; May 26 
( 2 ) .  

Stokes-Mar. 31: ( 1 )  ; Apr. 7 t  ( 1 ) .  

THIRTEENTH JUDICIAL DISTRICT 

SPRING TERM, 1919-Judge S h a w  
Richmond-Jan. 6* ( 1 )  ; Apr. 7* ( 1 )  ; May 

2 6 t  ( 1 )  ; June  1 6 t  ( 1 )  : Mar. 1 7 t  ( 1 ) .  
Anson-Jan. 13* ( 1 )  ; Mar. 3 t  ( 1 )  ; Apr. 14 

(1) ; Apr. 2 1 t  ( 1 )  ; June  9 t  ( 1 ) .  
M o o r e J a n .  20* ( 1 )  ; Feb. 109 ( 1 )  ; May 1 9 t  

( 1 ) .  
Union-Jan. 27 ( 1 )  ; Feb. 17 t  ( 2 )  ; Mar. 24 

( 1 )  . May 5 t  ( 1 ) .  
~ t a n l y L ~ e b .  3 t  ( 1 )  ; Mar. 31 ( 1 )  ; May 1 2 t  

( 1 ) .  
Scotland-Mar. 1 0 t  ( 1 )  ; Apr. 28' ( 1 )  ; June  

2  ( 1 ) .  

FOURTEENTH JUDICIAL DISTRICT 

SPRING TERM, 1919-Judge A d a m s  
Mecklenburg-Jan. 6* ( 2 )  ; Feb. 3 t  ( 2 )  ; Feb. 

17* ( 1 )  ; Feb. 24 t  ( 3 )  ; Mar. 24* ( 1 )  ; Mar. 
3 1 i  ( 2 )  ; Apr. 28 t  ( 2 )  ; May 12" ( 1 )  ; 
May 267 ( 2 )  ; June  9* ( 1 )  ; June  1 6 t  ( 1 ) .  

Gaston-Jan. 20 ( 2 )  ; Mar. 17: ( 1 )  ; Apr. 1 4 t  
( 2 )  ; May 19* ( 1 ) .  

F I F T E E N T H  JUDICIAL DISTRICT 

SPRING TERM. 1919-Judge H a r d i n g  
Cabarrus-Jan. 6  ( 2 )  ; Apr. 21 ( 2 ) .  

Montgomery-Jan. 20* ( 1 )  ; Apr. 7 t  ( 2 ) .  
Iredell-Jan. 27 ( 2 )  ; May 19 ( 2 ) .  
Rowan-Feb. 10 ( 2 )  ; Mar. lot ( 1 )  ; May 5 

( 1 ) .  
D a v i e F e b .  24 ( 2 ) .  
Randolph-Mar. 1 7 t  ( 2 )  ; Mar. 31* ( 1 ) .  

SIXTEENTH JUDICIAL DISTRICT 

SPRING TERM, 1919--Judge L o n g  

SEVENTEENTH JUDICIAL DISTRICT 

SPRING TERM, 1919-Judge W e b b  
Wilkes-Jan. 207 ( 2 )  ; Mar. 10 ( 2 ) .  
Catawba-Feb. 3  ( 2 )  : May 5 t  ( 2 ) .  
Alexander-Feb. 17 ( 1 ) .  
Yadkin-Mar. 3  ( 1 ) .  
Watauga-Mar. 24 ( 2 ) .  
Mitchell-Apr. 7  ( 2  ) . 
Avery-Apr. 21 ( 2 ) .  

EIGHTEENTH JUDICIAL DISTRICT 

SPRING TERM. 1919-Judae Cline .. -- - 

McDowell-Jan. 20 t  ( 2 )  ; Feb. 17 ( 2 ) .  
Rutherford-Feb. 37 ( 2 )  ; Apr. 28 ( 2 ) .  
Henderson-Mar. 3* ( 2 )  ; May 26t  ( 2 ) .  
Yaneey-Mar. 24 ( 2 ) .  
Transylvania-Apr. 14 ( 2 ) .  

NINETEENTH JUDICIAL DISTRICT 

SPRING TERM, 1 9 1 9 J u d g e  Jus t i ce  
Buncombe-Jan. 13 ( 3 )  ; Feb. 3 t  ( 3 )  ; Mar. 3 

( 3 )  ; Mar. 31.7 '18 ( 1 )  ; Apr. 7 , f  '19 ( 4 )  ; 
May 5 ( 3 ) .  June  2 t  ( 3 ) .  

~ :d i son -~ed .  24 ( 1 )  ; Mar. 24 (1) ; Apr. 21. 
18 ( 2 )  : Apr. 28, '19 ( 1 )  ; May 26 ( 1 ) .  

TWENTIETH JUDICIAL DISTRICT 

SPRING TERM, 1919-Judge Car te r  
Haywood-Jan. 6 t  ( 2 )  ; Feb. 3  ( 2 )  ; May 5 t  

( 2 ) .  
C h e r o k e e J a n .  20 ( 2 )  ; Mar. 31 ( 2 ) .  
Jackson-Feb. 17 ( 2 )  ; May 197 ( 2 ) .  
Swain-Mar. 3  ( 2 ) .  
Graham-Mar. 17 ( 2  1. 
Clay-Apr. 14 ( 1 ) .  
Macon-Apr. 21 ( 2 ) .  

*Criminal eases. tCivil cases. $Civil and jail cases. 

Compiled f rom the Calendar of A. B. Andrews, of the Raleigh bar i  with his permission. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Eastern District-HENRY G. CONNOR, Judge, Wilson. 
Western Di~trict-JAMES E. BOYD, Judge, Greensboro. 

EASTERN DISTRICT 
Terms-District terms are  held a t  the time and place as  follows: 

Raleigh, fourth Monday after fourth Monday in April and October. 
Civil terms, first Monday in March and September. S. A. ASHE, 
Clerk. 

Elizabeth City, second Monday in April and October. J. P. THOMPSON, 
Deputy Clerk, Elizabeth City. 

Washington, third Monday in April and October. ARTHUR MAYO, 
Deputy Clerk, Washington. 

h'ew Bern, fourth Monday in April and October. WALTER DUFFY, 
Deputy Clerk, New Bern. 

Wilmington, second Monday after the fourth Monday in April and 
October. T. M. TURRENTINE, Deputy Clerk, Wilmington. 

Laurinburg, last Monday in March and September. 
Wilson, first Monday in April and October. 

OFFICERS 

J. 0. CARR, United States District Attorney, Wilmington. 
E. R f .  GREEXE, Assistant United States District Atitorney. New Bern. 
W. T. DORTCH, United States Marshal, Raleigh. 
S. A. ASHE, Clerk United States District Court a t  Raleigh for the Eastern 

District of North Carolina, Raleigh. 

WESTERN DISTRICT 

Terms-District terms are  held a t  the time and place a s  follows : 
Greensboro, first Monday in June and December. 
Statesville, third Monday in April and October. 
Asheville, first Monday in May and November. W. S. HYAMS, Deputr 

Clerk, Asheville. 
Charlotte, first Monday in April and October. 
Salisbury, fourth Monday in April and October. 
Wilkesboro, fourth Monday in May and November. 

OFFICERS 

WILLIAM C. HAMMER, United States District Attorney, Asheboro. 
CLYDE R. HOEY, Assistant United States District Attorney, Charlotte. 
CHARLES A. WEBB, United States Marshal, Asheville. 



CASES REPORTED 
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(Filed 11 September, 1918.) 

Estates-Rule in Shelley's Case-"Nearest Heirsw-Fee Simple. 
An estate to M., "in fee simple, all the days of his life, then it shall 

descend to his nearest heirs," vests in M. a fee simple title, under the 
rule in Shelley's Case; the words, "nearest heirs," meaning simply the 
word "heirs." The history and meaning of the rule in Shelley's Case, and 
its value at  the present day, discussed by CLARK, C.  J. 

APPEAL from lirerr, J., at June Term, 1918, of MARTIN, on a contro- 
versy without action, under Revisal, 803. 

Critcher d2 Critcher for plaintiff .  
Whee ler  M a r t i n  for defendant.  

I CLARK, C. J. Jesse Mizelle devised the tract of land in question to 
his son, Hardy Mizelle, "to have and to hold in fee simple all the days of 
his life, then it shall descend to his nearest heirs." The plaintiff was the 
grantee of Hardy Mizelle, and, having contracted to convey the same to 
the defendant, tendered him a deed. The latter refused to accept, upon 
the ground that the plaintiff could not cohvey a fee-simple title. This 
raises the simple question whether the devise to Hardy Mizelle was in 
fee simple. 

The rule in  Shelley's Case was first stated, 1 Coke, 104, in  1581, and 
is as follows: "When an ancestor, by any gift or conveyance, taketh an 
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estate of freehold, and in the same gift or conveyance an estate is limited, 
either mediately or immediately, to his heirs in fee or in tail, the word 
heirs  is a word of limitation of the estate, and not a word of purchase." 
Applying this rule, there can be no contro~ersy that Hardy Mizelle, under 
the devise in question, held the land in fee simple. 

The rule in Shelley's Case is an exception to the general iule that a 
will must be construed according to the evident intent of the devisor, and 
substitutes for i t  an arbitrary rule of law which makes that a devise in 
fee simple which was evidently intended to be for life only, with remain- 
der over. 

I n  Cohoon v. Upton, 174 PIT. C., 90, it is stated that the rule was 
created to preserve to the feudal lord certain fees and perquisites which - - 
accrued to him when land passed to the heir by inheritance, but of which 
the lord would be deprived if the land passed from a life tenant to his 
son as purchaser. I n  the concurring opinion in that case (p. 91) the 
history of the original decision was given and the motire for it, which 
was to preserve the feudal lords from the loss of the wardship of minor 
heirs and other profits accruing to the lord upon the descent of lands. 
The rule was first reported, 1 Coke's Reports, 93-B, and has been rigor- 
ously adhered to, except in Perrin,  v. Blake, in the King's Bench, which 
was reversed in the Exchequer Chamber, 4 Burr., 2579; B1. Rep., 672; 
Dougl., 329. The rule now serves an excellent, but an entirely different, 
purpose in this State, in  that it prevents the tying-up of real estate by 
making possible its transfer one generation earlier, and also subjecting 
i t  to the payment of the debts of the first taker. I t  is doubtless for this 
reason that the rule has never been reuealed in North Carolina. 

I t  may be of some interest to the profession to quote from Lord Camp- 
bell's Life of Sir Edward Coke the following professional statement of 
the manner in which the rule was originally laid down: "Edward Shel- 
ley, being seized in tail general, had two sons, Henry and Richard. 
Henry died, leaving a widow enceinte.  Edward suffered a recovery to 
the use of himself for life, remainder to the use of the heirs male of his 
body and the heirs male of such heirs male, and died before his daughter- 
in-law was delivered. Richard, the younger son, as the only heir male 
in esse, entered. The widow then gave birth to a son; aiyd the great 
question was, whether he had a right to the estate rather than Richard, 
his uncle. I t  was an acknowledged rule that the title of one who takes 
by purchase cannot be divested by the birth of a child after his interest 
has vested in possession; but that the estate of one who takes by descent 
may. The point, therefore, was 'whether Richard, under the uses of the 
recovery, took by purchase or by descent.' The case excited so much 
interest at  the time that, by the special order of Queen Elizabeth, i t  was 
adjourned from the Court of Queen's Bench, where it arose, into the 



N. C.] FALL TERM, 1918. 3 

Exchequer Chamber, before the Lord Chancellor and the twelve judges. 
Coke was counsel for the nephew, and succeeded in establishing the cele- 
brated rule." 

The establishment of this rule was of the utmost importance to the 
owners of land under the feudal system, and gave to Coke, who was 
chiefly instrumental in procuring its establishment, such prestige that 
Lord Campbell says that "Thenceforth, while he remained at  the bar, he 
was employed in el-ery case of importance which came on in Westminster 
Hall, and he was in the receipt of an immense income, which gave him 
greater power of buying land than is enjoyed wen by an eminent rail- 
way counsel at  the present day. He began to add manor to manor, 
till at length it is said the crown was alarmed lest his possessions 
should be too great for a subject. According to a tradition in the family, 
in consequence of a representation from the Government (which in 
those times often interfered in the private concerns of individuals) that 
he was monopolizing injuriously all land mhich came into the market 
in the County of Korfolk, he asked and obtained leave to purchase 'one 
acre more,' whereupon he became proprietor of the great 'Castle Acre' 
estate, of itself equal to all his former domains." This last statement. 
however, rests on tradition and does not seem reasonable. 

Though the feudal tenures, with their oppressive incidents, which 
Blackstone enumerates as seven in number-"aids, relief, primer seisin, 
wardship, marriage, fines for alienation, and escheat" ( 2  Com., 63)- 
were abolished in 1660 as one of the conditions for the restoration of 
Charles I1 to the throne, the rule has been so beneficial, as above 
stated, in making possible the transfer of land a generation earlier 
and subjecting it to liability for the debts of the first taker, that in 
England, and also in this State and many others, it remains in force, 
notwithstanding that often it may be contrary to the intent of the 
devisor or grantor to confer an estate, for life only, on the first taker. 
The words, "nearest heirs," means simply "heirs," and do not take this 
case out of the rule. 

Affirmed. 

(Filed 11 September, 1918.) 

Estates-Wills-Devise-Remainders-Class-Per Capita-contingencies- 
Children-Ulterior Devise. 

A devise of lands to certain named of the testator's nieces for life, 
remainder to their children, but should they die without leaving children, 
then over to an ulterior devisee, and one of them die without children, 
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survived by the other and her children. the surviving niece takes, and 
after her death her children take, and the ulterior devisee takes nothing, 
as the contingency has not happened upon which he could acquire an in- 
terest under the terms of the will. 

APPEAL by plaintiffs from Connor, J., at August Term, 1918, of 
WASHINGTON. 

This was a proceeding for partition, begun before the clerk, and heard 
on appeal by Connor, J., at August Term, 1918, of WA~HINGTON. 

Small ,  MacLean, Bragaw & Rodman for plaintiffs. 
Ward  & Grimes for defendants. 

CLARK, C. J. The only question presented depends upon the con- 
struction of the following clauses in the will of U. W. Swanner: 

"I lend to my nieces, Elizabeth Bateman, wife of John Daniel Bate- 
man, and to Charlotte Baxter, wife of Samuel Baxter, all of the tract 
of land whereon I now live, and all other lands I own, except the tracts 
or parcels devised in former items, for and during the terms of their 
natural lives. 

"I give and devise to the lawful children of my nieces, Elizabeth 
Bateman and Charlotte Baxter, all the lands which I have loaned in  a 
former item to my nieces, Elizabeth Bateman and Charlotte Baxter, to  
have and to hold to them in fee simple forever, a t  the death of my afore- 
said nieces. 

"In the event that my nieces, Elizabeth Bateman and Charlotte Bax- 
ter, should die without leaving any lawful children, then it is my wish 
and desire that the land devised in a former item to them shall go to the 
children of my sister, Martha Perry, and Sallie Leggett, and to have and 
to hold to them in fee simple forever." 

Elizabeth Bateman died, without having had issue, in 1915. The 
plaintiffs are the children of Martha Perry and Sallie Leggett, sisters 
of the testator, named in  the will. The defendants are the children of 
Charlotte Baxter, named in  the will, and their grantees. The other 
items of the will have no bearing on this controversy. 

His  Honor properly held that the plaintiffs, the children .of Martha 
Perry and Sallie Leggett, were not owners of any right or title in the 
lands in question, and denied the prayer for  partition. 

There is nothing in the will which impairs the usual rule of construc- 
tion that where a devise is to a class collectively, and not by name to 
various devisees in the class, all the members of the class take per capita 
and not per stirpes. 

The devise to the "children of my nieces, Elizabeth Bateman and 
Charlotte Baxter," was to them as a class, and if they had had an 
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unequal number of children, the children of the two would have taken 
as one class per capita. 

Even a devise to a father and his children is a devise to them as a 
class per capita. 

As early as 41 Elizabeth, in  Wild's Case, 6 Rep., 17, it was held: "If 
a man devise land to A. and his children or issue, and he then has issue 
of his body, . . . they shall have a joint estate." This doctrine has 
been followed in  Moore v. Leach, 50 N.  C., 88, and numerous cases cited 
thereto in the Anno. Ed. See especially Silliman v. Whitaker, 19 
N. C., 89, where the matter is fully discussed. To same purport, Rice v. 
Klette, 149 Ey., 787, reported with very full annotations, L. R. A., 
1917, B, page 74. 

The same ruling was made as to conveyances, Cullens v. Cullens, 
Brown, J., 161 N.  C., 344, reported with very complete citations, L. R. A., 
1917, B, page 74. 

Elizabeth Bateman having died without children, the land went to 
Charlotte Baxter, and after her death to her children, and they and 
their grantees are the sole owners thereof. 

The devise over to the children of his sisters, Martha Perry and Sallie 
Leggett, was contingent upon the death of his nieces, Elizabeth Bateman 
and Charlotte Baxter "without leaving any lawful children living," 
which contingency did not happen, and the plaintiffs therefore take noth- 
ing. Kirlcman c. Smith, 174 N.  C., 603. 

Affirmed. 

E. P. CAHOON v. D. 0. BRINKLEP. 

(Filed 11 Septemb'er, 1918.) 

1. Judgments- Excusable Neglect- Motions- Different County- Courts- 
Jurisdiction. 

Exception to the hearing of a motion to set aside, for excusable neglect, 
a judgment rendered in another county, is to the jurisdiction, affects a 
substantial right, and may not be entertained without the consent of the 
parties. 

2. Judgments-Mobions-Excusable Neglect-Attorney and Client-Attor- 
ney's Change of Residence-Notice-Calendar. 

Where the defendant has employed counsel to represent him in an action, 
and for ill health the counsel has since moved permanently to another 
State, it is notice to the client and it becomes his duty to get another 
attorney to represent him; and when he has been duly served with sum- 
mons, complaint filed, and the cause duly calendared for trial, it is notice 
thereof to him, and after judgment his laches is not excusable, and his 
motion to set it aside should be denied. 
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3. Same-Copy of Pleadings. 
Where the plaintiff's attorney has promised the defendant's attorney to 

furnish him with a copy of the complaint, and the latter attorney has per- 
manently left the State, the defendant's laches in failing to get another 
attorney to represent him is not excused by the failure of the plaintiff's 
attorney to furnish the promised copy. 

4. Appeal and Error-Judgments-Motions-Excusable Neglect-Findings 
-Meritorious Defense-Duty of Defendant. 

The action of the trial judge in setting aside a judgment for excusable 
neglect mill not be sustained on appeal in the absence of a proper finding 
of a meritorious defense ; the burden of this finding being upon the defend- 
ant, appellee. 

5. Judgments, Irregular. 
Where a cause of action is at  issue and regularly set on the calendar, 

and tried upon the issues before the jury, and judgment rendered in open 
court, it is not obgectionable as an irregular judgment. 

APPEAL by plaintiff from Bond, J., allowing a motion by defendant, 
made at  Elizabeth City, 12 February, 1918, to set aside a verdict and 
judgment for the plaintiff, rendered at Kovember Term, 1917, of TYR- 
RELL, upon the ground of excusable neglect. 

Xeekins $ McMullan for plaintiff 
Ward & Grimes for defendant. 

CLARK, C. J. This was a motion to set aside a verdict and the judg- 
ment rendered thereon, for excusable neglect. The verdict and judgment 
were rendered at November Term, 1917, of Tyrrell. The motion to set 
aside for excusable neglect was heard over exception by plaintiff at  
Elizabeth City, 12 February, 1918. 

The summons in the action, returnable to Tyrrell, was issued in May, 
1915, and complaint mas filed 15 September, 1917. An order extending 
time to file pleadings mas made at each term, down to that time. The 
defendant employed W. N. Bond, Jr., then practising at  Plymouth, in 
Washington County, to represent him, and at Bond's request I. M. 
Meekins, plaintiff's attorney, agreed to furnish Bond a copy of the com- 
plaint when filed. In  August, 1916, Bond, by reason of ill health, moved 
permanently to Denver, Colorado, when necessarily his connection with 
the case had ceased, and therefore no copy of the complaint was furnished 
him. The complaint was filed 15 September, 1917, and the case was 
calendared for trial at  the October Special Term, 1917, and mas then 
continued till the November Term. The case was then again calendared 
for trial at  the regular No~ember  Term, 1917, when it was heard and 
verdict and judgment regularly rendered. 
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The plaintiff excepts to the allowance of the motioii to set aside the 
judgment for excusable neglect, on three grounds, either of which, we 
think, entitles the plaintiff to have the judgment reversed. 

1. The motion was made at  Elizabeth City, outside of the county 
where the judgment mas rendered. The plaintiff entered a special 
appearance and moved to dismiss, and also pleaded defect of jurisdiction 
or power in the judge to hear said motion at such time and place, with- 
out the plaintiff's consent, and excepted to the refusal to dismiss. 

I t  is well settled bv our decisions that no order affecting the substan- - 
tial right of the parties can be rendered outside the county wherein such 
action is pending, except in those cases especially provided by statute, or 
by consent of both parties. There is no statutory provision which per- 
mits a motion of thii kind to be heard out of the county where the verdict 
and judgment were rendered, and the motion should have been dismissed. 
B y n u r n  t 3 .  Pozue, 97 N. C., 378; McNeilZ z.. I-lodges, 99 N.  C., 248, and 
cases cited thereto in the dnno. Ed. ;  B a n k  7.. Peregoy ,  147 N. C., 293; 
C o x  v. B o r d e n ,  167 N .  C., 320. 

This matter is fully discussed in BarzX 1). Pereyoy ,  supra ,  where the 
Court says: ('Except by consent or in those cases for which special pro- 
vision is made by statute, a judge of the Superior Court, even in his own 
district, has no jurisdiction to hear a case, or make orders therein, out- 
side the county in which the action is pending." 

I n  Godzuin v. X o n d s ,  101 N. C., 354, the Court held that the judge 
"has no jurisdiction to hear and determine a motion to set aside a judg- 
ment outside the county in which the action is pending, except by consent 
of the parties tl~eretd." See citations to that case in Anno. Ed. This 
case was cited and followed as authority, without an opinion, in T a y l o r  
T .  P o p e ,  101 N. C., 368. Among the cases citing it is H e r r i n g  v. P u g h ,  
126 N. C., 860, which says: "In G o d w i n  v. M o n d s ,  101 N.  C., 354, it is 
held that a judgment could not be set aside by a judge outside the county 
in which it was rendered, unless i t  was done by common consent, and 
that that consent should appear in writing, or the judge should set out 
the consent in the order which he makes in the cause, or such consent 
should appear by fair implication from what appeared in the record. 
See, also, Ledbe t t e r  v. P i n n e r ,  120 N.  C., 457; Fer t i l i z e r  C o .  v. T a y l o r ,  
112 S. C., 145." The defect was jurisdictional, and the motion should 
have been dismissed, for in this case the plaintiff not only did not con- 
sent, but asked to dismiss, and excepted. 

2. I t  was also error to hold that the neglect of the defendant was 
excusable and entitled him to have the judgment set aside. This Court 
has held that "When a man has business in court, the best thing he can 
do is to attend it." P e p p e r  c. Clegg,  132 N. C., 316, and this has been 
often quoted and reaffirmed. I t  has also been held that '(A litigant 
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must pay the same attention to a case in court that any one would give 
to business of importance." Roberts v. Alman, 106 N. C., 391. Even 
when he has employed counsel, he cannot abandon all attention to the 
case (McLeod v. Gooch, 162 N. C., 122), and in this case the defendant 
well knew he  had no counsel. I t  has also been held that one who has 
been made party to an action by summons is fixed with notice o f  all 
orders and proceedings taken in open court, LeDuc T .  Slocomb, 124 
N. C., 347. 

I n  this case the judge finds as a fact that Bond, the defendant's 
counsel, remdved permanently to Denver, Colorado, in August, 1916; 
that after the complaint was filed in September, 1917, this case was 
calendared for trial at  October Special Term, 1917, of Tyr re l ;  that 
the cause was continued and again calendared for trial at  the regular 
november Term, 1917; that the case was reached in regular order on 
the calendar, regularly tried, and judgment entered upon the verdict. 
The judge finds as a fact that the removal of the defendant's counsel to 
Colorado was a matter of sufficient public notoriety not only to be gen- 
erally known, but that his new address could have been easily ascer- 
tained. 

I f  the defendant's counsel had died i t  would have been the duty of 
the defendant to have obtained counsel at  once in his stead to represent 
him in  this cause. The removal of said counsel to Colorado was of the 
same notoriety and effect and the defendant had the same notice to pro- 
cure counsel in  his stead. HI. well knew that his counsel could not and 
would not attend to the case ifter his removal to Colorado. I t  was not 
paying the attention to the case that an ordinarily prudent man would 
pay to his most important matters to take no steps to procure counsel 
from August, 1916, down to the trial i n  November, 1917. 

"Where the defendant's counsel died having filed no answer, and the 
case was continued to the next term, and i t  was calendared for trial at  
that term, and judgment was taken, the defendant not having employed 
another counsel, i t  was held that the judgment could not be set aside, 
for the neglect was inexcusable.'' Simpson v. Brown, 117 N. C., 482; 
Kivett v. Wynne, 89 N. C., 39. 

I n  this case, the defendant's counsel having permanently moved to 
another State, i t  was the duty of the defendant to employ other counsel, 
as much so as if the counsel had died, especially so in this case as there 
were sixteen months between the removal of the counsel and the trial 
and the case was twice calendared for hearing. 

Where the defendant employs a counsel nonresident in this State, or 
even counsel in this State who does not reside in the county of trial, or 
-gho does not habitually attend that court, the judgment, for want of an 
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answer, will not be set aside, for such neglect is inexcusable. Manning 
v. R. R., 122 N. C., 824, and cases cited in Anno. Ed. 

I n  this case the negligence was not that of counsel in failing to attend 
to  the matter, but the negligence of the party himself in not employing 
counsel when for sixteen months he had notice that his counsel had per- 
manently left the State. Even where there has been negligence of coun- 
sel, the judgment will not be set aside if the client himself has been 
neglectful. Norton v. McLaurim, 125 N. C., 185, which cites many 
cases in  support of that decision and which has itself been cited many 
times since as authority. Besides that, when the case was calendared 
for trial at  the October Special Term, 1917, this was an order of which 
he was fixed with notice. Such calendars are usuallv ~ r i n t e d  in the " A 

papers, and if i t  was not done in this case the calling of the cause in 
regular order on the calendar with the order "continued till next term" 
was a sufficient notice that this case stood for trial and would stand for 
trial again at  the November term. The defendant was fixed with notice 
of this order. LeDuc v. Slocomb, 124 K. C., 347. This is elementary. 

Then there was the further notice by the case being put on the calen- 
d a r  for trial at  the November term, of which calendar the public had 
notice; yet during all these months, from August, 1916, to November, 
1917-sixteen months-the defendant in utter neglect of his duties as 
a litigant in  court, and with full knowledge that his former counsel had 
departed the State and removed his residence permanently to Colorado, 
did not employ counsel to represent him, which was the grossest negli- 
gence on the part of the defendant. 

I f  the defendant was aware that there was an agreement that a copy 
of the complaint when filed should be sent to his counsel, he well knew 
that after said counsel had removed his residence permanently to Colo- 
rado that such comdaint could not be sent to him. and that if sent said 
counsel could not attend to the matter. H e  knew that it was necessary 
for him to employ new counsel. There was no new counsel on whom to 
serve the complaint, and though the case was twice calendared for trial 
he took no notice whatever of the pending case. He did not look after 
i t  himself, and during sixteen months he employed no one among the 
many able and well-known counsel attending Tyrrell court to represent 
him. I t  was not incumbent on the plaintiff to notify him to get other 
counsel. 

The conversation in Norfolk is stated differently by witnesses, and its 
purport is not found by the judge. The plaintiff testifies that i t  was 
after Bond left the State and was a notice to Brinkley to get other coun- 
sel. The defendant contends that it was before Bond left, and admitted 
the agreement to serve the complaint on Bond, which of course could 
have no effect after Bond had ceased to be counsel by his removal from 
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the State and the lapse of ample time for the defendant to engage other 
counsel. 

3. A judgment cannot be set aside for excusable neglect unless the 
judge finds that  the defendant has a meritorious defense. Stockton c. 
Uin ing  Co., 144 K. C.. 595, and cases there cited, and cases thereto cited 
in the dnno.  Ed. 

I n  J a m a n  1 . .  Snunders ,  64 K. C., 370, i t  is said : "Under the former 
system a court of law could not set aside its regular judgment a t  a 
subsequent ternl." The remedy r a s  by bill in equity, in which i t  was 
requisite to show that  the moTer had a meritorious defense, and this 
the judge must still find. LeDuc r .  Slocomb, 124 S. C.. 351; Mauney 
2'. Giclney, 88 S. C., 200. Thwe  are numerous cases to the same effect: 
Minton c. Hughes, 153 N. C., 58'7; JIiller T .  Cwrl,  162 S. C., 4 ;  Allen 
I>. XcPhersorl, 168 PI'. C., 435; Estes 1 % .  Rash, 170 N. C., 342. 

The burden ~ r a s  on the defendant to hare  the judge find the fact that 
there is a meritorious defense. School 2 , .  Pierce, 163 N .  C., 424. 

Upon each and evpry one of these grounds the order setting aside the 
judgment was erroneous. 

There is no eridence for finding that the judgnlent x7as taken irregu- 
larly. The cause was set regularly for trial upon the calendar a t  the 
October term. It ~ v a s  continued and again set for  tr ial  on the calendar 
a t  Xovember terni. At that term it nTas regularly reached in regular 
order. The issues were submitted to the  jar^ and found as appears in 
the record and t h ~  judgment was entered regularly in  open court upon 
such verdict. 

The order setting aside the judgment in this cause should be 
Rerersed. 

M I N N I E  COTTEN ET AL. I-. W. R. AND C. L. JOHNSTONE. 

(Filed 11 September, 1918.) 

Conversion - Lands-Trees-Counties-Roads and Highways-Contracts- 
Torts. 

Where it is admitted that the owner of lands had given by par01 to the 
county a right of way over them for a roadway, which was being con- 
structed by the defendant under contract with the county, and the statute 
of frauds is not pleaded or relied upon, the gift of the land carries with it 
the trees, etc., thereon ; and the owner, the plaintiff in the action, may not 
recover of the defendant for the tops and laps of these severed trees that 
had been used by the defendant's employees as firewood during the con- 
struction of the road, as for wrongful conversion, or otherwise. 

APPEAL by plaintiffs from Daniels, J., at  April Term, 1918, of EDGE- 
COMBE. 
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James $1. Norfleet and Donne11 Gilliam for plaintifs. 
.4llsbrook & Philips for defendants. 

CLARK, C. J. The county commissioners having decided to straighten 
a road which would go over the timbered part of land belonging to the 
plaintiffs, a right of way 1260 x 40 feet mas laid off by the road superin- 
tendent. The plaintiffs gave the land to the county and agreed that the 
defendants, who were working the road under the road superintendent, 
might pitch their camp upon the land. The defendants had contracted 
with the county to construct the road, charging so much for team, labor, 
etc. The defendants cut the trees and underbrush upon the right of way 
and moaed them out upon the plaintiffs7 land. The plaintiffs state in 
their brief that they do not complain of cutting the trees or putting them 
unon their land. but that the defendants used the timber taken off the 
right of way for firewood. I t  was in evidence that while the defend- 
ants were constructing the road, in the winter and spring of 1917, the 
weather was very wet and cold, and the laborers used the tops and laps 
of these trees for cooking and for drying the laborers when returning 
from their work. They rolled the trunks of the trees to one side and 
burned in their campfires some of the laps and limbs which had been 
cut off. 

The Court intimated that it would charge the jur,v that the plaintiffs7 
cause of action, if anF, was against the county of Edgecombe and not 
against these defendants, whereupon the plaintiffs submitted to a non- 
suit and appealed. 

I t  is true that land cannot be conveyed by parol, but the plaintiffs 
admit that they granted the right of may to the county, and do not plead 
the statute of frauds. They stood bv for months and saw the trees cut 
down and removed by the defendants under the direction of the county 
authorities, and the laps and tops burnt without objection. 

The only exception filed by the plaintiffs is that "The court erred in 
holding that plaintiffs could not recover of the defendants, as tort feasors, 
for the conversion of the trees after they had been cut on the right of way 
and hauled and placed on plaintiffs' land, there being no liability upon 
the county, as the trees were cut by consent of the plaintiffs, and no part 
of the same was used for the repair or construction of said road; the 
action being in effect for the wrongful conrersion, and not for the cut- 
ting of the trees." This exception is argumentative, but it will be seen 
that the plaintiffs rest their case entirely upon the ground that the 
county could not permit the defendants to use the laps and tops and 
underbrush cut from the right of way for firewood, though admitting, it 
seems, that the county might have used such timber in the repair or con- 
struction of the road. 
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The donation of the right of way without any reservation of the tim- 
ber, or the uses to which i t  could be put, put the county in  the same 
plight and condition as if i t  had acquired the right of way by deed or 
condemnation. The timber passed, in  the absence of any restriction, 
and the county had the same right to permit the defendants to use the 
laps and tops for firewood in cooking and in drying the laborers as i t  
would have had to use the timber for construction or repairing the 
roadway. 

Affirmed. 

S. W. FOWLE & SON v. J. B. HAM. 

(Filed 11 September, 1918.) 

1. Register of Deeds-Index-Registration-Deeds and Conveyances-Title- 
Purchasers for Value. 
The indexing of deeds in the office of the register thereof is an essential 

part of the registration; and where the grantor's name has been omitted 
from the bbok, a subsequent grantee of the same lands from the same 
grantor acquires the title from him. 

2. Statutes-Interpretation-Supreme Couft Decisions-Property Rights- 
Overruled Decisions-Retroactive Effect. 

Where property rights are acquired in accordance with a decision of the 
Supreme Court, in the interpretation of a statute, which is subsequently 
overruled, the effect of the later decision will not be retroactive in effect; 
and where a deed has not been properly indexed, but valid to pass title 
against a subsequent purchaser, under the decision of Davis v. Whitulcer, 
rendered in 1894, and registered prior to Ely v. Normatt, 175 N. C., 299, 
which overruled the former decision, the rights thus acquired will not be 
disturbed. 

HOKE, J., concurring. 

ACTION to restrain the cutting of timber and to recover damages, 
heard by Connor, J., at May Term, 1918, of BEAUFORT. 

The Court denied a restraining order, and plaintiffs appealed. 

Ward & Grimes for plaintiffs. 
E. A. Daniel for defendant. 

BROWN, J. The admitted facts are, that plaintiffs bought the land in 
controversy from Weston, who owned it. The deed was duly recorded, 
but never cross-indexed-that is, the name of the grantor was entirely 
omitted from the index. 

Weston afterwards conveyed 20 acres of the land to one Cox, whose 
deed was duly recorded and indexed. There was nothing to show in the 
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grantor index that Weston had ever conveyed the land to plaintiffs, and, 
so fa r  as the record discloses, Cox. who conveved the land to defendant. 
himself had no knowledge, when they of the existence of t h l  
deed from Weston to Fowle. 

I n  E ly  v. Norman, 175 N. C., 298, it is held by a majority of this 
Court that the indexing of deeds is an essential part of the registration, 
as much as the indexing of judgments is a part of the docketing. 

We deemed it essential, for the reasons given i'n the concurring 
opinion, to render such decision and to overrule Davis v. Whitaker, 114 
N.  C.. 279. 

I f  that was the only point in the record, we would stop here. 
But plaintiffs contend that their deed was recorded in 1913, and that 

the decision in.Davis v. Whitaker was rendered in 1894 and had become 
a rule of property upon which they had a right to rely, and that, accord- 
ing to that decision, they were not required to index their deed, for, while 
indexing is a convenience, it was not regarded as a legal essential up to 
Ely  v. iiorman. 

We think the point is well taken. I t  has long been held that, when 
solemn decisions have settled wrecise cases so as to have become a rule 
of property, and acted upon as such, they should be followed, and when 
overruled by a subsequent case, the latter should not be given a retro- 
active effect. This just and salutary principle has been clearly expressed 
by Lord Mansfield in Wyndham v. Chetwood, 1 Burrows, 419. The law 
is very clearly stated by the West Virginia Court, as follows: 

"An overruled decision is regarded as not law, as never having been 
law, but the law as given in a later case is regarded as having been the 
law even at the date of the erroneous decision. To this rule there is one 
exception: that where there is a statute, and a decision giring i t  a cer- 
tain construction, the latter decision does not retroact so as to invalidate 
such contract." Falconer v. Simmons, 51 W. Va., 177. 

The subject is very fully discussed and all the authorities collected in 
the opinion of Justice Walker in Hill v. R. R., 143 K. C., 579. 

I n  this view the deed from Weston to Fowle must have priority. The 
plaintiffs are entitled to the injunction. 

Error. 

HOKE, J., concurring: I cannot assent to the position that the laws of 
North Carolina controlling the question either malie or Irere intended to 
make the indexing an essential part of a valid registration. The cases 
in other States which so hold were on the interpretation of statutes hav- 
ing substantially different wording from ours, and I am of opinion that 
the case of Davies z l .  Whitaker, 114 N.  C., 279, was well decided. True, 
the books in many of the counties have become so numerous that with- 
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s u t  an index the value of our registration laws, as an assurance of title, 
has been greatly impaired; but if a change is desirable on that account, 
I think it should be made by the Legislature and not by the courts. I n  
any aspect of the matter, however, I concur in the disposition made of 
the present cause, the plaintiffs haring acquired their title while the 
case of Davies v. R'hitaker was recognized as law. 

The position applicable is correctly stated, I think, in Mason v. Cotton 
Co., 148 N. C., 510, as follows: 

"The general principle is, that a decision of a court of supreme juris- 
diction overruling a former decision is retrospecti~e in its operation, and 
the effect is not that the former decision is bad law, but that i t  never was 
the law. Ccnter Xchool Township v. State ez rel., 150 Ind., 168; Stock- 
ton, Trustee, v. Manufacturing Co., 22 N .  J .  Eq., 56;  Xtorrie v. Cortes 
and wi fe ,  90 Tex.. 283. To this the courts have established the exception 
that where a constitutional or statute law has recei~ed a given construc- 
tion by the courts of last resort, and contracts have been made and rights 
acquired under and in accordance with such construction, such contracts 
may not be inr~alidated nor vested rights acquired under them impaired 
by a change of construction made by a subsequent decision," citing Zill 
?;. R. l?., 143 X. C., 539 ; Gelpcke r s .  City of D u b u p e ,  68 U. S., 175; City 
of Sedalia v. George A. Gold, 91 Mo. dpp., 38, and Falconer v. Ximmons, 
51 W. Va., 172. 

On the record, plaintiff's case comes clearly within the principle of 
this exception, and I concur in the ruling that thev have a d i d  title to 
ihe land co~ered bv their deed. 

J O H N  R. CLEMENTS, QDMR. OF CLINTON CLEMESTS,  v. ELIZABIiCTH 
CITY EIJECTRIC LIGHT AND POWER COMPASP.  

(Filed 11 September. 1918.) 

Electricity - Negligence - Evidence - Master and Servant-Proper Appli- 
ances-Trials-Questions for Jury. 

Where there is evidence tending to show that the plaintiff's intestate 
mas Billed by defendant's mires strung along the top of its poles. heavily 
charged with electricity; that his hand came in contact therewith as  he 
was descending from his work ; that it  was customnry, under the circum- 
stances, for the employees to unstrap the belt holding them a t  the top of 
the pole before coming down, and rely on their hands and sllurs while 
descending; that rubber gloves were in common use to insulate and pro- 
tect them, and that the defendant had furnished the intestate with im- 
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CLEMEXTS v .  ELECTRIC Co. 

proper or insufficient gloves, the proximate cause of the injury : Held. 
sufficient to take the case to the jury upon the qneqtion of the defendant'b 
actionable negligence. 

BROWN, J. The phiiitlff's i i l testat~ n-21s killed xliile 'ellgaged d ,  a 
lineman in renloving a defectiw arm froin olle of the p l c s  carryliig 
h e a ~ i l y  charged wires in defendant's system. H e  had been ordered to 
do the work by Lewis. defendant's manager. The c.1 idelice tends to 
prove that, after remoring the "dead arm," tllc l~itei tate undertook to 
descend, and as he passed through the n~ires hi? ha~ ids  came in contart 
with a heavily charged wire of about 3,300 ~ o l t z .  He nrns then sew to 
throw back his head a l ~ d  hang for an instant, whilr~ fire flashed and slmt- 
tered fro111 his hands, and then his body fell out, "just likr vou shot 
a bird." 

There is e~idellce t e l ld i~~g  to  pro^ e that the use of the safety belt i q  to 
hold the l inen~an in position vhile doil~g his work, and that  n.he~i 11e 
undertakes to descend he must ulistrap the belt from around the pole 
and rely on his hands and spurs ill descendiilg. Tliere is e~ idence that 
rubber glows are in comnlon use to insulate and protect the l i ~ ~ e m a n  
~ ~ h i l e  grasping highly charged TT-irei. 

There is erideilce tliat the glores worn by intestate were defective and 
made of i~lferior  substitute, and m r e  useless as an in*ulator, but whether 
or not the l inenia~i lmew of the character and condition of the glores 
does not appear. I t  is disputed as to n-hether tlw deiendant or the line- 
nlan furliished the g lo~es .  This is a most material point upon the deter- 
nlination of the liability of defendant. 

I f  the defendant did llot furnisll them, and the intestate used hiq ow11 
gloves, the defendant camlot he held responsible for their condit~oii. 

There is some e d e n c e  from which the jury may infer that the de- 
fendant furnished them, and that  their condition was the p~-oximate 
cause of the injury. We will not consider the question of co~itributory 
negligence, except to say tliat the eTidence does not show a state of facts 
from which no other inference can be drawn, and therefore e nonsuit 
upon that ground callnot be allowed. 
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We are of opinion that the issues raised by the pleadings should be 
submitted to the jury under proper instructions. Register v. Power Co., 
165 N. C., 234; White 21. Power Co., 151 N. C., 356; Mitchell v. Electric 
Go., 129 N. C., 166. 

Reversed. 

GEORGE A. TWIDDY,, ADMR. OF STEPHEN MULLEN, v. PETER 
MULLEN ET ALS. 

(Filed 11 September, 1918.) 

1. Executors and Administrators-Limitation of Actions-Pleas-Fraud- 
Collusion. 

The administrator, in failing to plead the statute of limitations in favor 
of the heirs at  law, must act in perfectly good faith, free from coercion 
or undue influence, and upon full and diligent investigation as to the bona 
fides or validity of the debt presented to him; and if he has been guilty 
of such gross negligence as to indicate that he has utterly disregarded the 
rights of the heirs in favor of the creditor, it amounts to collusion and 
fraud in law, entitling the heirs to relief against the judgment obtained 
in consequence. 

2. Same-Evidence-Trials--Questions for Jury. 
Where an administrator, who is the choice of the judgment creditor, and 

the latter's brother is on his administration bond, fails to plead the statute 
of limitations on an old and out-of-date note of the intestate, and judgment 
has been obtained without pleadings filed on the day after the administra- 
tor was appointed, and suit had been brought on this note in the intes- 
tate's lifetime, with nothing to show its termination, it is sufficient evi- 
dence to set aside the judgment, in favor of the heirs at law, upon the 
ground of collusion, and fraud, between the administrator and the creditor. 

3. Executors and Administrators-Limitation of Actions-Pleas. 
The plea of the statute of limitations by an administrator is frequently 

a just plea to protect the decedent's estate from unjust demands, when 
time has destroyed the evidence. 

SPECIAL PROCEEDING, tried before Whedbee, J., at June Special Term, 
1917, of PASQUOTANK, upon this issue : 

1. Was the judgment of J. C. Small against George A. Twiddy, 
administrator of Stephen Mullen, rendered through fraud upon the 
part  of the plaintiff, George A. Twiddy, administrator, or through col- 
lusion between the plaintiff and J. C. Small? Answer: No. 

The court charged the jury: "If you believe the entire evidence in 
this case, you will answer the first issue 'No.'" Defendants excepted 
and appealed. 
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Ehringhaus & Small for plaintiffs. 
Bydlett,  Simpson & Sawyer for defendants. 

BROWN, J. I n  the recent case of McNair v.  Cooper, 174 N. C., 566, 
we said that "While the law invests an administrator with a certain 
discretion as to pleading the statute of limitations, it is required of him 
that he act in perfectly good faith, free from coercion, undue influence, 
or collusion; and where fraud and collusion are therein shown by and 
between him and a creditor of the estate, the heirs at  law may set aside 
the judgment accordingly rendered and plead the statute in their own 
behalf.'' We think the learned judge erred in holding that there is no 
evidence of collusion. 

The administrator, Twiddy, was sought out by the creditor and re- 
quested to qualify as administrator of the debtor, Stephen Xullen, and 
the brother of the creditor signed the administration bond. The action 
on the note was brought the day after the administrator qualified, and 
judgment rendered against the administrator establishing the debt, as 
no pleas were interposed. The administrator was not present, gave no 
notice whatever to the heirs at law, and evidently had no time to make 
any investigation as to the validity of the debt and whether paid or not. 
There is evidence that Stephen Mullen died two years ago, and that 
during his life Small brought suit againkt him on this note. There is no 
evidence that said plaintiff recovered a judgment. The note was given 
to plaintiff's father twenty years ago, and plaintiff took i t  as part of his 
estate. There are a few other facts and circumstances that it is unneces- 
sary to recite, as they are not very important. 

I t  is not necessary that the administrator be guilty of great moral 
turpitude. I f  he is guilty of such gross negligence as to indicate that he 
has utterly disregarded the just rights of the heirs in favor of the cred- 
itor, i t  amounts to collusion and fraud in law, and the heirs may obtain 
relief. 

I f  the administrator fails to act in perfectly good faith and free from 
coercion or undue influence, the aggrieved heirs will be afforded relief. 
Pate v. Oliser, 104 N. C., 458; I'ViZliams v. Maitland, 36 N. C., 92. 

I t  is the duty of an administrator to make a full and diligent investi- 
gation as to the born fides and validity of each debt presented against 
the estate of the intestate. I f  he does so, and acts in perfect good faith, 
and honestly concludes that he ought not to plead the statute of limita- 
tions, his conclusion is final. I f  he fails in  such duty, the heirs will be 
afforded relief. 

The statute of limitations is not an ignominous plea. I t  is frequently 
a just plea, and is intended to protect estates from unjust demands when 
time has destroyed the evidence that would protect them. 

2-176 
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Tlierc is eridence in  this case te~idilig to prore that the cldnlinistrator 
failed in the duty the law imposed on liini. 

The issue should hare  been snhniitted to the deterniinatioii of the jury 
under proper instructions. 

N e v  trial. 

AYCOVK SUPP1,T COMPANY v. D. &I, WISDLEP, MELSOK WINDLET 
BND W. S. RIDDICK. 

(Filed 11 September. 1918.) 

1. Partnership-Negotiable Instruments-Seal-Limitation of Actions. 
d promissory note, signed by one of a partnership, with a seal after llib 

on7n name, in behalf of the firm, or as  purchasing agent for the otheri, is 
a simple contract as to the other partner'+, though a contract under seal 
as to the one thus signing. and is barred a. to the others by the three->par 
statute of limitations. 

2. Same-Ratification-Knowledge. 
In order for members of a partnership to subsequently ratify the action 

of one of then1 in giring the firm's note under seal, and repel the Imr of 
the three-gear statute of limitations. i t  is necessary to show that the act.: 
relied 011 were with kno~rledge that the instrument was under seal. 

3. Same-Evidence-Trials. 
h note under seal is not necessary to secure a lien for agricultural 

advances; and where the eridence tend\ only to show a partnershi11 for 
farminq purpofes, and that one of the partners qave the firm's note under 
seal. and the other farmed and applied the proceeds towards the payment 
of the note, i t  is not sufficient to show that the other partner acted with 
knowledce that the note was under seal. and repel the bar of the three- 
J enr ztatute of linlitations a s  to him. 

WALKER, J.. dissenting; HOKE, J , concurring in dissent in^ opinion. 

ACTION tried before Bond, J. ,  at  Februwyv Term, 1918, of BEIUFORT, 
upon these issucs : 

1. I s  the defendant W. S. Riddick indebted to plaintiff, and if so, in 
what amount ? Answer : $2S2, with interest from Xoreniber 1, 1910. 

2. I s  said defendant barred by statute of limitations, as alleged in the 
answer? d n s ~ ~ e r  : KO. 

Judgment  as rendered, by consent, against the defendants Daniel M. 
and Nelson TVindley. 

After  ~ e r d i c t  tlie judge made tlie follom-ing order : 
"The court, as a matter of law and not i n  the exercise of discretion, 

orders the ~ e r d i c t  rendered in  this case on the second issue set aside and 
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that case stand for trial as to said second issue. I t  does so because in 
its opinion it should have charged the jury that if they believed the 
evidence and found the facts to be as it tended to prove they should 
answer the second issue 'Yes.' " 

To this plaintiff excepts and appeals. 

Small ,  MacLean, Bragaw & Rodman for plaint i f f .  
J o h n  H. Tooly,  H a r r y  MnMullan for defendants. 

BROWN, J. The purpose of this action is to recover a personal judg- 
ment against defendant W. S. Riddick on a bond, under seal, reading 
as follows : 

BELHAVEN, County of Beaufort, State of N. C. 
$549.56. Date, 13 May, 1910. 

On or before the 1st day of November, 1910, with interest from ma- 
turity, payable annually, I promise to pay to the order of C. P. Aycock 
Supply Company five hundred and forty-nine and 56-100 dollars, for 
value received, without offset, the homestead and all other exemptions 
are hereby waived as to the debt evidenced by this note. 

Witness my hand and seal. D. M. WINDLEY, (SEAL) 
Purchasing Agent  for Self and W .  S .  Riddick 

and MeZson Windley .  
Witness: 0. C. SWINDELL. 

This bond' was given for farm supplies and advances and was secured 
by an agricultural lien of same date upon a crop of cotton, corn and 
potatoes grown during year 1910 on a farm cultivated by the three 
defendants as partners. The agricultural lien also secured the sum of 
$215.88, balance due by the copartnership to plaintiff on advances for 
year 1909. The defendant Riddick pleads the three years statute of 
limitation. This action was commenced 7 December, 1915. 

I t  is too well settled to admit of dispute that where a written instru- 
ment is executed on behalf of a copartnership, and an individual partner 
signs the firm's name and affixes a seal to it, the instrument is the simple 
contract of the firm, although it is the sealed covenant of the individual 
partner who executed it. An action is barred on such instrument after 
three years from the time the cause of action arose as to the copartner- 
ship and the members thereof, except as to the individual who executed 
the instrument and affixed the seal. Burwell v. Linthicum, 100 N.  C., 
147. 

I n  Fronebarger v. Henry ,  51 N .  C., 548, Judge Ru@n declares the 
rule of the common law to be that one partner cannot bind another by 
deed by virtue of his authority as partner merely, and that such instru- 
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ment, under seal, becomes the deed of the executing party alone. The 
subject is fully and learnedly discussed by Judge Battle in Fisher v. 
Pender, 52 N. C., 483. 

The learned counsel for plaintiff seeks to avoid the effect of this 
established principle by attempting to show the defendant Riddick rati- 
fied the act of Windley in executing a sealed instrument executed by a 
member of the firm, and when so adopted and ratified i t  becomes the 
bond of each member as well as of the one who executed it. Day v. 
Lnferty ,  4 Ark., 450. Notes to Bank v. Johnson, 14 Ann. Cases, 549, 
where the cases are collected. But these authorities also hold that "a 
partner cannot be charged with the ratification of a sealed note where 
i t  does not appear that he knew he was ratifying a sealed note." 

I n  view of these authorities we agree with the learned judge that 
there is no sufficient evidence of an adoption and ratification of the 
instrument as a covenant under seal. 

I t  is true that Windley testified that "Riddick knew about the execu- 
tion of the papers and why they were executed for the firm," but there 
is no evidence that Riddick saw the papers or knew that a bond under 
seal had been given. He  knew that an agricultural lien had been exe- 
cuted upon the crops for supplies and fertilizer, but as such an instru- 
ment does not require a seal, and as ordinary promissory notes require 
no seal, he did not know either from the character of the papers or from 
Windley's statement that a sealed instrument that would bind him for 
ten years had been executed. Neither do we think the evidence of pay- 
ments shows a ratification of a sealed instrument. The evidence is that 
Riddick operated the farm during 1910 and "received and applied the 
crops that were made." The answer of Riddick admits "that W. S. 
Riddick paid plaintiff the sum of $513.51 on or about 1 January, 1911." 
A part of that money, it seems, plaintiff applied to the debt of 1909 
and the balance of the bond sued on. 

This payment is no evidence of ratification, because it does not appear 
that Riddick knew that the instrument was under seal before he made 
it, and, further, because the payment was one Riddick was compelled to 
make. He  was undoubtedly bound by the agricultural lien, and the 
law itself compelled the application of the crops to the discharge of 
such lien. I t  is an indictable offense to willfully refuse to so apply 
them and otherwise dispose of them. 

I t  may appear on the next trial that Riddick knew of the character 
of the instrument and that he adopted and ratified it as a sealed instru- 
ment, but the evidence on the last trial was not sufficient to establish it. 

The order granting a new trial on second issue is 
Affirmed. 
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WALKER, J., dissenting: We think that there is at  least some evidence 
that W. S. Riddick knew of the sealed instruments-the note and the 
lien-for there were two of them signed and sealed alike. D. M. Wind- 
ley, Melson Windley, and W. S. Riddick were parties in the business. 
D. M. Windley bought the fertilizers in 1910 and executed the papers 
under a seal to his own name as agent for the firm and one of the mem- 
bers of it. He  then "turned the farm over to Riddick," who superin- 
tended it after that time, and when he received it, D. M. Windley told 
him that he had executed "these" papers for the firm-the note and the 
lien. There were no other papers answering the description but those 
now in question. Riddick paid money on the note. He  further testi- 
fied, "Mr. Riddick knew about the execution of these papers by me and 
why they were executed for the firm." Riddick paid money to a large 
amount that year on the note, and it would be strange if he did not 
require the production of the note and lien so that the proper credit 
should be entered on them, or at least on the note. This is the usual 
and almost universal way of doing such business by prudent men. 

C. P. Aycock also testified that Riddick knew of the execution of the 
papers at  the time he made the payment. There is no contention, and 
cannot be, that the witnesses'were referring to any other papers than 
the note and lien. Riddick testified that he did not know that Windley 
had bought the guano and executed the papers for it. He  contradicted 
the other witnesses, but this conflict in  testimony mas for the jury, and 
not for the court to settle. The jury could well dram the ihference 
from what Windley and Aycock had testified, that Riddick had seen the 
papers, or that their contents, including the seal, had been called to his 
attention. When we speak of one having knowledge of the existence of 
a thing we thereby impute to him knowledge also of its nature and 
characteristics or of its component parts. 

I f  the witnesses had said that he knew that a note and lien had been 
given, there might be room to contend that it mas not evidence as to 
knowledge of a seal, but those are not the words, and definite reference 
was made to these very papers that had the seals annexed to the name 
of Windley. 

We have sustained verdicts on less evidence more than once. Direct 
evidence is not required, but the niatter may be left to fair  inference by 
the jury. I t  would be strange and unusual that a man should conduct 
important operations for months under written instruments and not 
ask to see them or not know 'their contents. I t  would be a very loose 
way to transact business and should not be inferred unless upon clear 
proof of the fact. Juries may take such matters into consideration and 
dram their conclusions therefrom in connection with other facts. His  
denial that he had been told of the papers at  all, in the face of the testi- 



2 2 I S  THE SrPREME C O U R T .  [I76 

mony of two credible witnesses, was not favorable to  hini. E v e n  though 
evidrncc be slight, if a f a i r  inference call be d rawn f r o m  it of the  exist- 
ence of the  fact  to  be proved, it should go to the  jury. S. z?. Banning, 
94 N. C., 940. It is  not insufficient because i t  is  weak. X. 1;. Iciger,  115 
S. C., 746. A n d  those mere cr iminal  cases. B u t  this case is  taken out 
of the realm of conjecture by  the definite reference to  "these papers"- 
t h a t  is, those i n  controversy. There can  be n o  doubt t h a t  t h e  defemdant 
justly owes the debt. T h e  jury so found, and there mas n o  exception 
by hini. 

R. L. BELCH v. SEABOARD AIR LINE RAILROAD COMPANY. 

(Filed 11 September,. 1918.) 

1. Master and Servant-Employer and Employee-Federal Employers' Lia- 
bility Act-Statutes. 

The Federal Employers' Liability Act, Fed. Stat., Anno., 1909 Supp., 
11. 581, regulating suits for physical injuries or death of employees of rail- 
roads while engaged as  common curriers of interstate commerce, wronq- 
fully caused by the negligence of the officers, agents or employees of such 
carriers. or by reason of negligence in their cars, engines, appliances, 
machinery, etc., so essentially modifies the common-law actions of negli- 
gence that all suits coming under its provisions are  poperly regarded as  
statutory and affords the controlling and exclusive rule of liability in 
suits of this character in instances in which it  excludes liability, as well 
a s  those in which liability is imposed. 

2. Actions-Time for Commencement-Limitation of Actions. 
Section 6 of the Federal Employers' Liability Act, providing that  no 

action shall be maintained under this act unless commenced within two 
years from the day the cause of action accrued, is not in strictness a stat- 
ute of limitation affecting only the remedy, but is  a statutory condition of 
liability affecting the claimant's right of action which must have been 
complied with in order that he may sustain it. 

3. Same-Nonsuit. 
Revisal, see. 370, allowing a new action to be blought within twelve 

months after nonsuit. is inoperative where the Federal Employers' Lia- 
bility Act controls the subject-matter, and will not be allowed to affect 
section 6 of the Federal act requiring, without exception or modification, 
that  actions coming within its provisions shall not be maintained there- 
under unless commenced within two years from the day the cause of 
action accrued; and the State statute may not extend the time of com- 
mencing such action for a greater period of time than the Federal statute 
allows. 
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4. Master and Servant - Employer and Employee - Federal Employers' 
Liability Act- Repealing Acts- Conditions Precedent- Limitation of 
Actions. 

The Federal Judiciary Acts of 1739, U. S Rev. S t ,  sec 721, under which 
the State statutes have been the general rule of limitation as to common- 
law actions. cannot apply to the Inter Federal qtatnte known as the Fed- 
eral Employers' Liability Act, which provides, in effect, by section 6 ,  for 
the causes therein embraced. action shall be commenced within two years 
from the day the muse thereof accrued; and this is true whether the 
restriction of two years be regarded as a statute of limitation or a c-oridi- 
tion of liability affectinq the claimant's right. 

ACTIOX under the Federal Employers' Liability Act, tried before 
Derin, b., and a jury, a t  December Term, 1917, of XETV HAKOVER. 

The trial h a v i ~ g  been entered upon and tlie jury impmeled, i t  ap- 
peared from the averments in plaintiff's complail~t as amended and the 
admissions on the argument that in ,lugust, 1913, plaintiff, an employee 
of the defendant, a railroad company engaged at the tinie as a common 
carrier of interstate commerce, received serious physical injuries attrib- 
utable to the negligence of defendant's officers, agents. etc.; that  soon 
thereafter and within t ~ o  years of the occurrence, plaintiff instituted 
an action to recover for said injuries in the Superior Court of Robeson 
County, in said State, and same pended ill said court till the tr ial  was 
entered upon, and in said trial therc \\-as judgment of nonsnit against 
the plaintiff; that within one year fro111 said nonsuit and more than 
two years of the oecur~.cnce, plaintiff instituted the present action to 
recover for same in jury;  and defendant haring, among 0tht.r things, 
plead the two years time in bar of reco\ ery, on motion, the court entered 
judgment dismissi~lg the action in form as follows: 

"This cause haying been called for trial, and the trial having been 
started, and the jury h a ~ i n g  been impaneled, and upon reading the 
 deadi inns the counsel for the defendant made a motion to dismiss the - 
action, because, upon the complaint as amended, appeared that  this 
action was not brought within tn.0 years, as required by the act of Con- 
gress ; and the court being of the opinion that  the action mas not brought 
within two years, as required by the act of Congress, and that  the local 
State statute allowing the plaintiff to bring a new action within one 
year after a nonsuit had no application, and that  therefore the defend- 
ant's motion should be allowed : 

"I t  is. therefore, on motion of the counsel for the defendant, ordered 
and adjudged that the plaintiff's action be arid the same is hereby dis- 
missed, and that the defendant go without day, without recovering any 
costs, as the suit is brought in formn paupe~is." 

From this judgment plaintiff appealed. 
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E. K. Bryan and J. Felton Head for plaintiff. 
John D. Bellamy & Son for defendant. 

HOKE, J. The Federal Employers' Liability Act (Fed. Stat. Anno., 
1909 Supp., p. 584) was designed and intended to regulate suits for 
physical injuries or death of employees of railroads while engaged as 
common carriers of interstate commerce, wrongfully caused by the neg- 
ligence of the officers, agents, or employees of such carriers, or by reason 
of "negligence on their cars, engines, appliances, machinery, track, road- 
bed, works, boats, wharves, or other equipment"; and section 6 of said 
act provides, among other things, "That no action shall be maintained 
under this act unless commenced within two years from the day the 
cause of action accrued," etc. 

I n  authoritative decisions construing the statute i t  is held that the 
same affords the controlling and exclusive rule of liability in  suits of 
this character, and that this position is effective and "as comprehensive 
of those instances in  which i t  excludes liability as of those in which 
liability is imposed." Erie R. R. v8 Winfield, 244 U. S., 170; N .  Y. 
Central v. Winfield, 244 U. S., 147; St. Louis, etc., R. R. v. Hesterly, 
Admr., 228 U. S., 702; Second Employers' Liability Cases, 223 U. S., 1. 

I n  Erie R. R. 2;. Winfield, supra, as reported in  Anno. Cases, 1918, B, 
a t  p. 662, a very satisfactory syllabus of the decision appears in  the first 
headnote, as follows : 

"Congress intended the Employers' Liability Act of 22 April, 1908 
(35 Stat. L., 65, c. 149; Fed. St. Ann., 1909 Supp., p. 584) regulating the 
liability of an interstate railway carrier in  case of the injury or death 
of an employee when employed in interstate commerce, to be as compre- 
hensive of those instances in which i t  excludes liability, i. e., where there 
is no causal negligence for which the carrier is responsible, as of those 
in which liability is imposed, and in both classes such act is paramount 
to and exclusive of State regulation." And in M. Y. Central R. R. v. 
Winfield, Reporter's Edition, i t  is said: 

"The liabilities and obligations of interstate railroad carriersto make 
compensation for personal injuries suffered by their employees while 
engaged in  interstate commerce are regulated both exclusively and inclu- 
sively by the Federal Employers' Liability Act, and, having thus fully 
covered the subject, no room exists for State regulation, even in respect 
of injuries occurring without fault, as to which the Federal statute makes 
no provision." 

The law in  question contains such essential modifications of the com- 
mon-law actions of negligence that all suits coming under it$ provisions 
should be properly regarded as statutory in  character (Union Pacific 
Ry. v. Wyler, 158 U. S., 285, and Morrison v. Baltimore & Ohio, 140 



N. C.] FALL TERM, 1918. 25 

App. Cas. Dis. Co., 139) ; and, this being true, the cases on the subject 
fully justify the interpretation that this period of two years, fixed upon 
by section 6, is not in strictness a statute of limitations affecting only the 
remedy, but is a statutory condition of liability affecting the claimant's 
right of action. And, as the correct deduction from this position, i t  has 
been expressly held that the provision very generally appearing in the 
State statute of limitations, to the effect that an action otherwise barred 
may be maintained if commenced within twelve months after nonsuit, 
has no application to cases coming under the Federal law; that the 
action required by this law to be brought within two years from the time 
the cause of action accrued means, by correct interpretation, the action 
in which recovery must be obtained, to wit, the last action; and the 
requirement holds, notwithstanding the time corered by any former suit 
for the same cause. Vaught v.  V a .  & S .  W .  R. R., 132 Tenn., 679; 
Shannon v. Boston, & M. R. R. (Kew Hampshire), 92 Xtt., 162. 

Decisions that are in accord with approred text-books on the subject: 
Thornton on Employers' Liability, etc., Acts (3d Ed.) ,  sec. 158; Ritchie 
on Employers' Liability, etc., Acts, secs. 101, 103, 104, and find general 
support in T h e  Harrisburg, 119 U. S., 199 ; U.  S., etc., v .  Boomer et al.,  
183 Fed.. 726, and many other cases. 

We are not aware that the Supreme Court of the United States has 
made decision on this question in direct reference to the statute we are 
now considering, but the general principle has been approved and 
applied in actions on insurance policies where there was a contractual 
limitation as to the time of commencing the action. 

Thus, in Riddlesbarger Insurance Co., 74 U. S., 387, where the policy 
stipulated that actions thereon should be brought within twelve months 
after loss, suit on the policy having been brought after that time and a 
State statute pleaded, allowing a second suit if brought within twelve 
months after nonsuit of a former action commenced within the time, 
recovery was denied, and Associate Justice Field, speaking to the ques- 
tion, said: "The action mentioned which must be commenced within 
the twelve months is the one which is prosecuted to judgment. The 
failure of the previous action from any cause cannot alter the case. The 
contract declares that an action shall not be sustained unless such action 
shall be commenced within the period designated. I t  makes no pro- 
vision for any exceptions in the event of failure of an action com- 
menced, and the court cannot insert one without changing the contract." 
A ruling that, so far  as examined, has been recognized and upheld in 
every State court where the question has been presented and these con- 
tract limitations are allowed. Hocking v. Ins. Co., 130 Pa. St., 170; 
Wilson v. Ins. Co., 97 Ga., 722; Harrison v. I w .  Co., 102 Iowa, 112; 
McBarland 2;. Ins. Co., 6 W .  Va., 437; Guthrie v. Indemnity Co., 101 
Tenn., 643 ; McElray v. Ins. Co., 48 Kansas, 200. 
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We are not inadvertent to several decisions of our own Court which 
hold that  this pro\-ision (Rev., 370), allowing a new action to be brought 
within t w e l ~ e  months after nonsuit, applies to all cases of nonsuit, 
including actions for wrongfully causing the death of another, required 
by our statute to be brought within one year after the death (Rev., 59),  
and held with us to be a statutory condition of liability. Gullidge T .  

R. R., 148 F. C., 567; Meekins T .  R. R.. 131 3. C., 1. 
But  while this is  the recognized position as to suits gooerned by the 

laws of this jurisdiction, i t  may not be allowed to prerail when a Federal 
statute conferring the right of action has fixed upon two years as the 
time within which the action should be brought, without any modifica- 
tion by reason of the pending of a former su i t ;  and our highest Court, 
as stated, construing the law, has held that  the statute itself affords the 
exclusive and controlling rule of liability in all cases coming under its 
provisions. 

Even if the statutory restriction of two rears should be regarded as a 
statute of limitations, i t  may not avail the plaintiff. Ever since the  
Federal Judiciary Act of 1789 (U. S. Rev. St., see. 721), the State 
statute has bem the general rule of limitations as to common-law actions 
in the Federal Court. Eauserman 1 % .  Elttnt, 147 T;'. S., 647; Junielle 2.. 

Billman Co., 229 Fed., 333, Bu t  no such rule can obtain when a latei* 
Federal statute governing the matter makes express provision to the 
contrary. LT. 8. I!. Boomer, 183 Fed., supm. 

I n  this case, as stated, the action, under. and by ~ i r t u e  of such a 
statute, is required to be brought within two years from the time the  
cause of action accrued. There is in i t  no exception or modification of 
this limitation by reason of the pending of a former action, nor any  
provision extending the time for a stated period after  nonsuit had ;  and, 
i n  any aspect of the case, we concur in  his Honor's view, and are of 
opinion that  the action has been properly dismissed. 

Affirmed. 

ELIZABETH CITY v. J. 0. COMMANDER. 

(Filed 11 September, 1918.) 

1. Municipal Corporations-Cities and Towns-Streets-Offer to Dedicate- 
Revocation-Acceptance-Deeds and Conveyances. 

Where the owner of lands within the corporate limits of a town has 
caused the same to be surveyed into streets and lots, and has duly regis- 
tered the plat thereof, it is an offer of dedication, which is irrevocable 
after the acceptance by the town, or his conveying the lots accordingly 
before revocation. 
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2. Same-Maps. 
A conveyance of land which the owner has platted into streets and lots. 

with map duly registered, made subject "to any vested or prescribed 
rights of the" town and others to a street designated therein, is not a 
revocation of the offer to dedicate. 

3. Deeds and Conveyances-Boundaries-Description-Interpretation-Ref- 
erence to Maps-Municipal Corporations-Cities and Towns-Streets- 
Offer of Dedications. 

Where the owner of lands within the corporate limits of a town has 
caused the same to bk platted into streets and lots, and the map thereof 
duly registered, and, in conveying a part thereof, includes one of the 
streets within the boundaries given, and states that the description is 
according to the recorded plat, giving book and page in the register of 
deeds' office, the effect of the reference to the plat is to incorporate it in 
the deed as a part of the description of the land conve~ed ; and, construing 
the instrument as a whole, it conveys all the laud, includiug the street, 
subject to the easement therein for the public use. and does not affect the 
previous offer of dedication. 

APPEAL by defendant from Whedhee, J . ,  a t  Special June  Term, 1918, 
of PASQ~OTAXK. 

This is an action to havc what is known as Dyer Street, in Elizabeth 
City, declared a public street, and to prevent the defendant from ob- 
structing the same. 

The land covered by Dyer Street is a part of 17  acres of land formerly 
belonging to J. W. Hinton, and by successive conveyances the title to the 
whole 17 acres was vested in Bush & Lippincott in 1851. 

I n  July,  1881, Bush 6. Lippincott had the land surveyed and platted 
and subdivided into lots which were numbered, 2nd streets which were 
named, including Dyer Street. 

The  plat of this survey was registered ip Pasquotank County, i n  Book 
4, pages 38 and 39, and is as follows: 

On 11 September, 1882, TTT. H. Smith executed a deed to R. 11. Berry, 
purporting to convey some of said lots, "subject to any vested or pre- 
scribed rights of the corporation of Elizabeth City and others to Dyer 
Street." 

On 15 September, 1582, the sunix~ing partners of Bush & Lippincott 
executed a deed to the said R. H. Berry, conregring ser-era1 of the lots on 
the plat by the follomil~g description : 

"Situate in the County of Pasquotank, State of North Carolina, in 
the town of Elizabeth City, known as 'Parsonage' property, bounded on 
the north or northeast by the remaining part  of lot Xo. 30, 38 feet wide, 
extending from Dyer t o  Poplar Street; on the easterly side, by the 
Academy lot and Hinton lots; on the south, by Parsonage Street, or Cot- 
ter Street;  on the westerly side, by Poplar Street. The  description 
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herein made is according to a plat recorded in the office of the Register 
of Deeds of Pasquotank County, in Book 4, pages 5 8  and 39." 

The defendant claims under this deed, and the boundaries named 
therein cover Dyer Street, the deed to the defendant himself being exe- 
cuted by N. W. Stevens on 9 December, 1907, and containing the follow- 
ing clause : 

"This deed is made subject to any right the town may have to lay out 
Dyer Street as per the Conrom, Bush & Lippincott plat, as recorded in 
Book 4, pages 33 and 39." 
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After the execution of the deed to Berry, the survivors of Bush & Lip- 
pincott executed several deeds to different parties, conveying lots by 
numbers to different parties, and calling for the streets thereon, although 
none of these deeds called for Dyer Street. 

The plaintiff relied on other deeds and contracts to show a dedication 
of Dyer Street to the use of the public prior to making and recording of 
the plat;  but, in the view taken by the court of the question involved, it 
is not necessary to state the facts in regard thereto. 

At  the conclugion of the evidence his Honor instructed the jury to 
answer the issues in faror of the plaintiff if they believed the evidence, 
and the defendant excepted. 

There was a verdict for the plaintiff, and from the judgment pro- 
nounced thereon the defendant appealed. 

Aydlet t ,  S impson & Sawyer for p la in t i f .  
J .  B. Leigh and Meekins & McHul lan  for defendant. 

ALLEN, J. The defendant concedes that the survey and plat made by 
Bush 8: Lippincott, subdividing the land into lots and laying off streets 
thereon, including Dyer Street, was an offer to dedicate the street to the 
use of the public, and that if this offer had been accepted by the city, or 
if lots had been conveyed calling for the streets, before the revocation 
of the offer by Bush & Lippincott, the offer would then have been irrevo- 
cable; but he contends that there was no acceptance of offer and no deed 
calling for streets executed prior to the execution of the deed to Berry 
on 15 September, 1882, and that as this conveyed the street it was a 
revocation of the offer. 

This position of the defendant is fully sustained by the authorities, if 
the  deed to Berry is a re-vocation, but if not a re~;ocation, the subsequent 
deeds by Bush & Lippincott calling for streets and referring to the plat 
are an irrevocable dedication, although Dyer Street was not referred to. 
Conrad v. Land Co., 126 h'. C., 776; Collins v. Land Go., 128 N.  C., 
564; Hughes v. Clark, 134 N. C., 459; Baillere v. Shingle Co., 150 
N. C., 637; Green v. Miller, 161 N.  C., 29; Sexton  v. Elizabeth City ,  
169 N.  C., 390; Wheeler v. Construction Co., 170 N.  C., 428. 

The Court says, in Conrad v. L a d  Co.: ('If the owner of land lays 
i t  off into squares, lots, and streets, with a view to form a town or city, 
or as a suburb to a town or city, certainly if he causes the same to be 
registered in  the county where the land is situated, and sells any part of 
the lots or squares, and in the deed refers in the description thereof to 
the plat, such reference will constitute an irrevocable dedication to the 
public of the streets marked upon the plat. Meier v. Portland, 16 Ore- 
gon, 500. . . . I t  is immaterial whether the public authorities of 
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the city or couilty had formally accepted the dedication.'' And in 
Collin 2). Land Po., quoting from Elliott on Roads: "It is not only 
those who buy lands or lots abuttiilg on a street or road laid out on a 
map or plat that have a right to insist upon the opening of a street or 
road, but where streets and roads are marked on a plat, and lots are 
bought and sold with reference to the map or plat, all who buy with ref- 
erence to .the general plan or scheme disclosed by the plat or map acquire 
a right to all the public ways designated thereon, and may enforce the 
dedication. The plan or scheme indicated on the map or. plat is regarded 
as a unity, and it is presumed, as well i t  may be, that all the public ways 
add value to all the lots embraced in the general scheme or plan. Cer- 
tainly, as every one knows, lots with convenient cross-streets are of more 
value than those without, and i t  is fa i r  to presume that the original 
owner would not have donated land to public ways unless it gave value 
to the lots. So, too, i t  is just to presume that the purchasers paid the 
added value, and the donor ought not therefore to be permitted to take it 
from them by revoking part of his dedication." 

Both of these cases are affirmed and approved in the other cases cited. 
I t  becomes, therefore, of the first importance to determine the proper 

construction of the Berry deed, and to see whether i t  can be held to 
amount to a revocation. 

The deed of 15 September was executed four days after the execution 
of the deed from Smith, purporting to convey lots marked on the plat, 
which clearly recognized the right of the city in Dyer Street, because it 
says that the conveyance is subject "to any rested or prescribed rights of 
the corporation of Elizabeth City and others as to Dyer Street." 

The deed of 15 September contains no express terms of revocation, 
and on the contrary one of the boundaries in the deed is described as 
"extending from Dyer to Poplar Street." 

I t  goes further than this, because, immediately following the enumera- 
tion of the boundaries, i t  is said in the deed: "The description herein 
made is according to a plat recorded in the office of the Register of Deeds 
of Pasquotank County, in  Book 4, pages 38 and 39." 

The legal effect of this last clause in the description is, according to 
the authorities, to incorporate the plat in the deed as a part of the 
description of the land conveyed. Everett 1.. Thomas, 23 N.  C., 252; 
Euliss I>. McAdams, 108 N.  C., 511; Hamphill v. Annis, 19 N.  C., 516; 
Gudger 2 ) .  White, 141 N.  C., 517; Baillere 1 % .  Shingle Co., 150 N. C., 637. 

The Court says, in Everett v. Thomas: "We do not doubt that, by a 
proper reference of one deed to another, the description of the latter may 
be considered as incorporated into the former, and both be read as one 
instrument for the purpose of identifying the thing intended to be con- 
veyed." And in Hemphill I$.  Annis: ('It has been well settled by a series 
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of adjudications that  where a reference is made in one deed to another 
for  a more definite description, the effect is to incorporate the description 
of the instrunlent referred to into that containing the reference, pro- 
vided the language used points so clearly to the explanatory deed or 
instrument as to make i t  possible to identify it." And the other cascs 
are to the same effect. 

We have, then, in the deed to B e r r ~  tw-o descriptions-olle sufficient to 
I 

1 convey the fee in  the street, and the &her conreying the land and impos- 
ing  upon i t  the easenlent; and following the rule of construction ail- 

I nounced in Gudger r .  TT'lzite, 141 N. C., 517, that the whole deed must 
be considered in determining the in te i~t  of the parties, and in I l lodl i~l  7 .  

R. R., 148 X. C., 222, that  effect must be g i ~ e n  to all the clauses of the 
deed except when they are iriconsistent and irreconcilable, the proper 
interpretation of the deed is that i t  conveyed the fee to all of the land, 
including Dyer Street, subject to the easement in Dyer Street for  thp use 
of the public; and if so, i t  cannot haye the effect of revoking the offer to 
dedicate the street, arising upon the surrey and plat made by Bush & 
Lippincott; and the execution of this deed and the subsequent deeds call- 
ing for lots and streets made this offer irrevocable. 

We are therefore of opinion that, upon the facts that  were not in dis- 
pute, his Honor held correctly that the plaintiff was entitled to the relief 
prayed for. 

K o  error. 

HE%EKIAH BROJVT'N, BY HIS NEXT FRIER'D. V. D. U. &iRTIS. 

(Filed 11 September, 1918.) 

1. Malicious Prosecution-Criminal Law-Parties-Evidence. 
Testimony that  the recorder issued a warrant against the ~ ~ l i ~ i n t i f f  in :111 

action for malicious prosecution, in which the defendant was the prosecu- 
to r ;  that the defendant, as  prosecutor therein, hail employed an attorney 
to investigate the matter, who filled out and signed the warrant. and the 
defendant mas present and testified a t  the trial of the criminal action. and 
paid fee of prosecuting attorney, is sufficient to connect the defendant with 
the criminal prosecution and make him liable in damages therefor. 

2. Malicious Prosecution - Criminal Law - Compensatory and Exemplary 
Damages-Malice-Ill-will. 

Legal malice, in causing the arrest, is necessary in an action to recover 
damages for malicious prosecution. and may be inferred by the jury from 
the want of probable cause as  a basis for awarding compensatory dam- 
ages; but to recover punitive damages, in the discretion of the jury, the 
plaintiff must further show that the criminal act was wrongfully insti- 
tuted from actual malice in the sense of personal ill-will, or under circunl- 
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stances of insult, rudeness, or oppression, or in a manner which showed 
the reckless and wanton disregard of the plaintiff's right. 

3. Same-Evidence. 
In an action to recover damages for malicious prosecution, evidence 

tending to show that the prosecutor in the criminal action took the defend- 
ant therein, about 16 years of age, aside, before the trial, charged him with 
stealing his money, offered to give him half if he would confess and sur- 
render the remainder, in so threatening a manner that he "had to tell him 
something," is sufficient as tending to prove the personal ill-will necessary 
to sustain a recovery of punitive damages, and that the defendant was not 
moved by consideration of the public interest in instituting the criminal 
prosecution, but for the purpose of extorting money. 

APPEAL by defendant from Connor, b., at April Term, 1918, of BEAU- 
FORT. 

This is an action to recover damages for malicious prosecution, the 
charge against the plaintiff in the criminal prosecution being that he 
stole certain money, the property of the defendant in this action, or of 
the corporation of which the defendant was president. 

At the conclusion of the evidence the defendant moved for judgment 
of nonsuit, on the ground that there was no evidence connecting him 
with the criminal prosecution. 

The motion was overruled, and the defendant excepted. 
On the issue of damages his Honor, among other things, instructed the 

jury as follows : 
"I instruct you that if you find that the conduct of the defendant in  

respect to this arrest and prosecution was reckless, wanton and mali- 
cious, that it was without regard to the rights of the plaintiff, then, 
gentlemen, it is within your discretion to include in your answer to 
the fourth issue a sum of money which you may deem proper as smart 
money, or as punitive damages. You are not required by the law, not- 
withstanding what your finding as to the facts may be, to include any 
punitive damages, but the whole matter, as to whether or not you shall 
include punitive damages, is left to your discretion, to your sound judg- 
ment, provided you shall find that the conduct of the defendant was 
reckless, wanton and malicious." 

The defendant excepted to this part of the charge upon the ground 
that there was no sufficient evidence to justify submitting the question 
of punitive damages to the jury. 

The jury returned the following verdict: 
1. Did the defendant cause the arrest and prosecution of the plain- 

tiff, as alleged? Answer: '(Yes." 
2. I f  so, was the arrest without probable cause? Answer: ('Yes." 
3. I f  so, was the arrest and prosecution malicious? Answer: "Yes.'' 
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1. What amount, if ail?, is the plaintiff entitled to recover of the 
defendant ? h s ~ ~ e ~  : "$300." 

Judgment was entered npoll the rerdict in f a ~ o r  of the plaintiff, and 
the defendant appealed. 

*ILLEA, J. The evidence colinecting the defendant with the criminal 
prosecl~tio~l is aniple. The recoder,  IT. H. Hooker, testified: "I issued 
a warrant for Hezekiali B r o m ,  chargi~lg him with taking some money 
of Mr.  I). 1'. Nartin.  Mr. Martill \$-as the prosecutor in that warrant. 
Mr. Thon~pson was attorney for hini"; and Mr. Thompson testified: 
"Mr. Martin told me to inyestigate the matter and see what was in it. 
I then went and talked to one Mr. Brown and Mr. Bonner and Mr. 
Ear ton.  I asked MI*. Bonuer to see his paper, and there was an a%- 
davit and order of arrest b~ J .  M. Messick. The afidavit wasn't signed 
or sn-01.11 to, and was signed by ,J. M. Mrssick, justice of the peace. I 
then vent  ill my office and filled out a warrant and signed it mysclf 
and lfent before the r~corde r  and sn-ore to it,  and t11c11 he issued an 
order of arrest, and I took i t  and gar? i t  to X r .  Bonner. Lll l  Mr. Afar- 
tin told me to do was to in\ estigate it. He came up the nest night and 
was p r ~ s e n t  at the trial, arid I put him on the stand and he testified. 
H e  paid nie for my services in the matter." 

The second question presents more difficulty, as the plaintiff testified 
that the relationship between him arid the defendant had been friendly, 
but we cannot say there tvas no evidence to support the charge on puni- 
tive damages. 

The rule is established in  Stanford I , .  Grocery Co., 143 N. C., 419, 
that legal malice, which must be present to support an  action for mali- 
cious prosecution, may be inferred by the jury from the want of prob- 
able cause, and that it is sufficient as a basis for  the recovery of com- 
p e n s a t o r ~  damages, but that  hen punitire damages are claimed, the 
plaintiff must go further and offer evidence tending to prove that the 
wrongfnl act of instituting the prosecution "was done from actual malice 
ill the scnse of personal ill-will, or under circumstances of insult, rudc- 
ness or  oppression, or in a manner ~vhich showed the reckless and wanton 
disregard of the plaintiE7s right." 

The evidence of the plaintiff tends to prove that he was about seven- 
teen years of age at  the time of the trial and not more than sixteen 
years of age when he was proswuted before the recorder; that  before the 
trial the defendant took him off by himself, charged him with stealing 
the money, and told him he would give him half the money if he woldd 

3-176 
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confess and surrender the remainder, and the plaintiff says "he acted 
like he was going to kill me, and I had to tell him something." 

This is some eridence, although, when all of the circumstances are 
considered, not very strong, tending to prore personal ill-will, and it 
also nermits the inference that the defendant was not moved bv con- 
siderations of the public interest in instituting the criminal prosecution, 
but that it was done for the purpose of extorting money from the 
plaintiff. 

We therefore conclude that there was no error committed upon the 
trial of the action. 

No error. 

MRS. ZULA JONES v. 0. C .  SWINDELL. 

(Filed 11 September, 1918.) 

1. Easements-Pathways-Adverse Possession-User. 
In order for the owner of lands to acquire the right to use a passway 

over the lands of another to his own premises,, the user must not only ble 
under a claim of right for twenty years, but it must be open and with the 
intent to claim against the true owner, and not permissive. 

2. Same-Deeds and Conveyances-Reverter-Permissive User. 
Where lands granted for church purposes, under certain conditions, 

with a path leading thereto, laid out by the grantor, since deceased, have 
reverted to the grantor under the provisions of the conveyance, and has 
been partitioned among his heirs at  law, the one acquiring the land on 
which the church was situated does not acquire a right to the pathway by 
adverse user, for the pathway, having been opened for the benefit of those 
attending church, the natural right to its use, nothing else appearing, 
ceases upon the discontinuance of the church. 

3. Same-Evidence. 
Where an heir at  law of a deceased grantor claims the right, by adverse 

user, to a passway over lands of others, which has been divided in pro- 
ceedings for partition, testimony that the parties had run a fence across 
the path before the proceedings were instituted is some evidence that the 
use was permissive and not adverse. 

APPEAL by plaintiff from Bond, J., at February Term, 1918, of BEAU- 
FORT. 

This is an action to have the rights of the plaintiff declared in  a cer- 
tain passway leading from Maple Street, in  Pantego, across a lot on 
which the plaintiff now lives, and on which the Freewill Baptist Church 
was formerly situate, and to prevent the defendant from obstructing 
the same. 

I n  1882 Ephraim S. Radcliffe, who was then the owner of a tract of 
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land, a part of which was within the boundaries of the town of Pantego, 
conveyed a part thereof to the Freewill Baptist Church and laid out a 
passway from Maple Street to the church. 

The deed provided for a reverter to the grantor, Radcliffe, or his heirs, 
upon certain conditions named in the deed, and under these conditions 
the land and the church reverted to the grantor, and he died seized 
thereof. 

After his death the land was divided between his heirs a t  law, of whom 
the plaintiff was one, and lot No. 2 was allotted to the plaintiff. The 
church stood on this lot, and the plaintiff converted i t  into a residence, 
and is now living in  it. 

The plaintiff claimed an adverse user of the passway for more than 
twenty years. 

At the conclusion of the evidence his Honor entered judgment of 
nonsuit, and the plaintiff excepted and appealed. 

Ward & Grimes for plainti f .  
Small, MacLean, Bragaw & Rodman for defendant. 

ALLEN, J. We are of opinion, on an inspection of the whole record, 
that there is no sufficient evidence of an adverse possession of the pass- 
way by the plaintiff or by the public to confer any rights on the plaintiff, 
and that the evidence does not show that the passway was open and exist- 
ing at the time of the partition proceeding, so as to entitle the plaintiff 
to invoke the principle that the several parcels of Iand aIlotted in  a par- 
tition proceeding are subject to the benefits and- burdens of an existing 
passway, although there may be no reference to the passway in the par- 
tition proceedings. 

I t  was held in Snowden v. Bell, 159 N.  C., 499, following earlier 
decisions, that a mere user for twenty years was not sufficient to confer 
the right to a passway, and that to have this effect the user must not 
only be under a claim of right, but i t  must be open and with an intent to 
claim against the true owner and not permissive. 

I n  this case all of the evidence tends to prove that the passway was 
open for the benefit of those attending the church, and naturally the 
right to its use, nothing else appearing, would cease when the church 
was discontinued, and i t  appears from the plaintiff's evidence that, in 
recognition of this fact, the plaintiff and her mother had closed the pass- 
way, and that there were fences across i t  at  the time of the part&ion 
proceeding. 

The plaintiff contended, among other things, that Radcliffe "opened 
this way, leading from the street to the church, through liis Iand for 
general public use. H e  allowed the members of the church to go through 
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his land." "I don't remember for just how long the church was used. 
I think i t  was about 1906 or 1907 that they abandoned this church and 
i t  came back. Mother took possession of the church building, but didn't 
do anything with i t  until i t  was divided and given to me, and I lived 
there with my mother. She built a fence across this way that I am talk- 
ing about just for a short time. She built a fence across the way that 
I am talking about. That fence crossed the way near the church and 
down near the church. too. at  a time when she and I owned all of the , , 

land when it was undivided. At the time that division was made, this 
way that I am talking about had a rail fence across it. The rails just 
put Mr. Ricks' fence and mother's together, and the street was main- 
tained just as it was. At the time of this division in 1913 the way was 
closed up by a fence across each end of it, and the fence was put there 
by my mother and joined Xr.  Ricks' fence." 

This evidence clearly shows that the passway was opened for the 
benefit of the church, and  that the user o f  it by those-attending the 
church was ~ermissive and not adverse, and that after the church was 
discontinued and there was a reverter to Radcliffe, that his heirs at  law 
exercised their right to close it, and that it was closed at  the time of the 
partition proceeding, and, if so, the plaintiff has no right which she could 
enforce in  this action. 

Affirmed. 

LILLIE MAY CARTWRIGHT v. NORFOLK SOUTHERN RAILROAD 
COMPANY AND THE PULLMAN CAR COMPANY. 

(Filed 11 September, 1918.) 

1. Witnesses - Adverse Parties - Commission - Statute-Pleadings-Evi- 
dence-Supporting Affidavit-Waiver. 

Where an adverse party, sought to be examined before a commissioner 
as a witness, before pleadings filed, excepts to the proceedings for the lack 
of a supporting affidavit, the exception should be sustained ; hut the irreyu- 
larity may be waived by his not excepting to an order made at the uext 
term of the court, requiring him to answer and taking advantage of a fur- 
ther and invalid provision therein. 

2. Same-Rights of Parties-Presence-Examination. 
Where the court has entered an order that an adverse party answer 

questions he had refused to answer before a commissioner appointed 
under the provisions of the Revisal, see. 856, a further provision that the 
party would be deemed to have complied if he thereafter filed answer 
under oath, deprives the examining party of his right to be present for 
cross-examination, etc., and is contrary to the provisions of Revisal, see. 
865, requiring that such examination must be in the same manner and 
subject to the same rules as applicable to other witnesses, etc. 
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3. Appeal and Error - Witnesses - Evidence - Commission-Adverse Par- 
ties-Examination-Statutes. 

An appeal will directly lie from an order of the Superior Court, duly 
excepted to, denying to a party his right to be present at  the examination 
of his adversary before a commissioner appointed for the purpose, under 
the provisions of Revisal, sees. 865, 866. 

BPPEAL by defendants from Ror~d, J., 16 February, 1918; from PAS- 
QUOTANK. 

This is an appeal from an order for the examination of the plaintiff. 
On 11 November, 1916, the plainti8 had a summons issued against 

the Norfolk Southern Railroad Company and the Pullman Company. 
011 24>September, 1917, she filed her complaint, in which she alleges 

that "on or about 31 October, 1916," she purchased a ticket at Norfolk 
for Elizabeth City; that as she got upon the platform of defendant's 
train she was informed "by the conductor or some other uniformed 
officer of the train" that there was no room in the regular coach, and 
that she would have to go ill the Pullman, of which class of cars there 
were two, and, upon attempting to do this, was met at the door by the 
Pullinail conductor and refused admission; that the mariner of the Pull- 
marl conductor was w a n h l ,  rude, boisterous, and insulting, and was 
spoken in the presence of a number of ladies and gentlemen who were 
on the car, to her great damage, in the sum of $3,000; that after leaving 
the Pullman she was directed to a seat in the day coach that had been 
provided, wliich coach was in a filthy condition, and that the defendant 
allowed a large crowd of drinking men to get in said car, and several of 
its occupants to indulge in drinking, carousing, and boisterous conduct, 
to her great suffering, to the amount of $3,000. 

On 1 2  November the defendant, Norfolk Southern Railroad, caused 
to be served on the plaintiff a notice, that in accordance with chapter 12, 
subchapter 45, of the Revisal of 1905, it would examine her, upon oath, 
on Monday, 19 November, at  10 :30 o'clock, before William Boettcher, 
commissioner, in his office in Elizabeth City. A commission to said 
Boettcher was regularly issued and subpceua regularly served upon said 
plaintiff. 

On 19 November the plaintiff,,pursuant to said notice and subpaena, 
appeared, and, objecting to the taking of her testimony, upon the advice 
of her counsel, declined to answer any and all questions, except one or 
two preliminary ones asked her by defendant's counsel. 

On 24 January the defendants gave notice to plaintiff that on Monday, 
11 February, 1918 (it  being the first day of February Term of Pasquo- 
tank Superior Court), they would move before Hon. W. M. Bond, judge, 
for an order striking out of the record the complaint filed by her. 
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The motion was heard by said judge, all parties being present, and he 
entered the order, the material parts of which are: 

"It is adjudged by the court that the matter be and i t  is hereby 
remanded to the commissioner, William Boettcher, acting under the 
commission heretofore issued to him by the clerk of this court, to the 
end that he may at once notify counsel for both sides and the plaintiff, 
naming a time and place when and where the examination will be fur- 
ther proceeded with, and the said plaintiff is directed to appear a t  said 
time and place and answer, as far as she is able to do, such questions as 
shall be asked her by defendant's counsel. 

"A delivery to the counsel for the defendants of answers written by 
the plaintiff to the questions which were asked her on the prior examina- 
tion, accompanied by an affidavit from her that they are true and correct 
and signed by her, shall be a compliance with this order." 

There was no exception by plaintiff to this order, and in recognition 
of its validity she claims to have complied with i t  by filing with defend- 
ant's counsel her answers to the questions which were propounded to her 
at  the hearing on 19 November. 

The defendants, however, excepted to the'order, and, while agreeing 
that the court below may have had the right to remand the matter to 
the .commissioner to take plaintiff's examination, contend that i t  was 
beyond the power of the court to make that provision in the order which 
reads as follows : 

"A delivery to the counsel for the defendants of answers written by 
the plaintiff to the questions which were asked her on the prior examina- 
tion, accompanied by an affidavit from her that they are true and correct 
and signed by her, shall be a compliance with this order." 

Ehringhaus & Small for plaintiff. 
C. E. Thompson for Norfolk Southern Railroad. 
James H. Pou for Pullman Company. 

ALLEN, J. The order of Judge Bond requires the plaintiff to appear 
before the commissioner for examination, and to answer, as fa r  as able, 
all such questions as shall be asked by the defendant's counsel; and as 
the plaintiff does not appeal from this order, she is precluded from rais- 
ing an  objection to its regularity because made before issue joined and 
without a supporting affidavit; and the only question presented for 
decision is as to the correctness of the ruling that the delivery to counsel 
for the defendants of written answers to the questions asked before the 
commissioner shall be a compliance with the order requiring her to sub- 
mit to an examination, which ruling is, in our opinion, erroneous. 
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The Revisal (see. 865) prouides that a party to an action may be 
examined as a witness at the instance of the adverse party, and "may be 
compelled, in the same manner and subject to the same rules of examina- 
tion as any other witness, to testify, either at the trial or conditionally, 
or upon commission" ; and the succeeding section authorizes this exarni- 
nation "at any time before the trial, at  the option of the party claiming 
it, before a judge, commissioner duly appointed to take depositions, or 
clerk of the court." 

These two statutes confer the right to examine the adverse party, in 
proper cases, "in the same manner and subject to the same rules of 
examination as any other witness" ; and as one has the right to be present 
when he examines his witness, the same right exists when a party is 
examined either at the trial or before a conimissioner. \ 

I t  may be that no information will be gained on further examination 
that is not contained in the answers to the questions filed since the order 
was made, but we cannot say this is true. 

The defendant's counsel might well have desisted from prolonging 
their examination before the commissioner until the right was declared, 
in face of the refusal of the plaintiff to answer any question, or the 
responses to the questions might suggest other lines of inrestigation. 

I n  any event, the defendant has the right, under the statute, to examine 
the plaintiff before the trial as any other witness, and this right has been 
denied. 

Appeals from orders, denying the right to examine a party, were enter- 
tained in Bailey ?I. Xatthews,  156 N. C., 81, and in Fields v. Coleman, 
160 N. C., 11, and this order comes well within the principle of these 
cases, since, while admitting the right to an examination, a provision is 
inserted in the order which enables the plaintiff to avoid its effect. 

The order mill be modified by striking out the objectionable feature, 
and as modified i t  is affirmed. Let the costs of the Supreme Court be 
taxed against the plaintiff and bond. 

Modified and affirmed. 

R. C. BARCLIFF v. NORFOLK SOUTHERN RAILROAD COMPANY. 

I (Filed 11 September, 1918.) 

Damages-Subsequent Injury-Waters-Railroads-Judgments-Estoppel. 
Where damages-past, present, and prospective-have been recovered 

by a plaintiff of a defendant railroad company for negligently diverting 
surface water and ponding it upon his lands, an easement is acquired by 
the defendant to continue the particular injury for which it has paid, and 
the plaintiff may not thereafter recover, in a separate action, for the same 
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cause; and where he has alleged an additioiial and subkequeat negligent 
act in his second action, and the issue as to this has been answered against 
him, he is concluded by the former judgment. 

ACTION tried before Bond,  J., and a jury, at February Term, 1918, of 
PASQUOTANK. 

This case was here before, and was reported in 168 N. C., 268. The 
action was brought to recover damages for injuries caused by diverting 
surface water and ponding i t  on plaintiff's land. The former action was 
for the same cause, the only difference between the two being the allega- 
tion in this action that, since the former verdict and judgment for per- 
manent damages, at  November Term, 1914, the defendant, in the Fear 
1915, widened and deepened the ditch or drain flowing through its cul- 
vert, and thereby caused additional damage to the plaintiff's land and 
crops, but this allegation the jury found was not true. The verdict was 
as follows: 

1. I s  plaintiff the 9wner of the land described in the complaint? 
Answer: Yea 

2. Has the defendant wrongfully diverted and discharged the water 
on the lands of the plaintiff, as alleged, by deepening or widening ditch 
referred to ? Answer : No. 

The other four issues related to the damages, and were not answered, 
as the second issue had been decided against the plaintiff. Judgment 
was entered on the verdict, and plaintiff appealed. 

T.  J .  M a r k h a m  and Ayd le t t ,  S i m p s o n  & Sawyer  for p la in t i f .  
C. E. T h o m p s o n  for defendant.  

WALKER, J., after stating the case: The verdict of the jury shows that 
there has been no change in the facts since the former judgment was 
rendered-that is, no additional cause of damage. Assuming that this 
is not a case in which permanent damages could be assessed without the 
consent of the plaintiff, it appears that in  the first case he deliberately 
amended his complaint for the purpose of having such damages assessed, 
and he having thus made his election, which was entirely voluntary, and 
the case having been tried on that theory, and a judgment for permanent 
damages-that is, all damages, past, present, and prospective-having 
been recovered, he will not now be heard to say that i t  was all wrong, 
and that, while he has received the full amount of damages assessed by 
the jury upon the basis chosen by himself, he should not be bound by his 
act. This would not do, as i t  would be manifestly unjust, and contrary 
to all principles by which we judge the conduct of men. IIe cannot 
accept the benefit of his selection and at  the same time repudiate the 
consequences. 
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This Court held in Barcliff v. R. R., 168 N. C., 268, that permallel~t 
damages were recoverable, which was approved later in Barcliff 11. R. R., 
175 N .  C., 114, citing Revisal, see. 394 (2) ; Ridley v. R. R., 118 N. C., 
996; Stack z.. R. R., 139 N.  C., 366; Eeasley 7'. R. R., 147 N. C., 362; 
Porter L~. R. R., 148 N.  C., 563; Duvall 1 ' .  R. R., 161 P\T. C., 448; I'erry 
1%.  R. R., 171 N.  C., 38. The jury, in this case, have found as a fact that 
the ditch or drain has not been changed in any respect that would cause 
additional damage. I t  is of the same dimer~sions now as then, and for 
any injury resulting from the fill aud drain, in its condition at  that time, 
the plaintiff lias in the assessment of the jury received his actual d m -  
ages for all time, and lie cam~ot be permitted to recover ally part of it 
again. No man should be twice rexed for the same cause. The plaintiff' 
may carre out as much as tlie law allows him in the first i~lstance, hut 
he will not be permitted to cut more than once. Eller 1 . .  R. I?., 140 
h'. C., 140; 8. P .  IIa?zX.il~s, 136 K. C., 631. Even where the rule, 01. the 
statute, as to permanent damages [IZ~risal,  sec. 394 (2)  1. d o ~ s  not, per- 
haps, apply, this Court said, in Bwwn 1 % .  Chemical Po., 163 S. C.,  421 : 
"While the plaintiff may not have been permitted ill this instance to sue 
for permai~ent danlages as a matter of right, the parties hale tlie 
undoubted pririlege of determiiiii~g the case on that t11eol.y~ if they so 
elect. I t  is one usually sought by defendant in  order to protect hiinself 
from the cost and harassments of repeated suits and to acquire the right 
of conducting his business by designated methods; and where both par- 
ties have elected to hare their rights deterniined on such an issue, it is 
not open to them, in the discretion of either, to change front and insist 
on a different method." Webb 1). Clzenzical Co., 170 X. C., 665; Woods 
Mayne oil Damages, see. 110. But the parties had the right to the 
assessment of permal~ent damages in the former suit. Beat lt 1 % .  R. R., 
120 N. C., 498; 13ocutt z?. R. R., 124 N. C., 214; Lasitela 1 . .  R. I?., 126 
N. C., 509; Geer z3. Water Co., 127 N. C., 349; Cal,eness I ! .  R. R., 172 
N. C.) 305. Such an assessment confers an easement, as in the case of 
condemnatioi~, to continue the particular injury for which the damages 
were reco~ered and paid by the defendant. Ridley z.. R. R., 118 K. C., 
996; Ri~odes c .  Uurharn, 165 N .  C., 679; Brown c. Power Co., 140 N. C., 
333; Webb 1,. Chemical Co., 170 N. C., 665; Porter 1 % .  R. R., 148 N. C., 
563. So it was held in Mz~rpl~y C. Matthetos, 40 Pa. Sup. Ct., 286: 
"Where a landowner brings suit against another to recorer damages for 
the dirersion of the water of a stream, and recovers a judgment based 
upon evidence of the difference in d u e  of the land before and after the 
trespass, and the judgment has been paid, such landowner camlot main- 
tain ail action several years afterwards against the same defendant to 
recover damages for a coiltinued dirersion of the water of the same 
stream." 
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"A judicial determination of the issues in one action is a bar to a sub- 
sequent one between the same parties having substantially the same 
object in riew, although the form of the latter and the precise relief 
sought is different from the formcr." Lumber Co. u. Lumber Go., 140 
N. C., 442; Edwards I , .  Baker ,  99 X. C., 258; Tut t le  1 , .  H a r d ,  85 
N. C.,  456. 

These are but statements, ill o w  or the other form, of the general - 

proposition that a plaintiff cannot reco\ er twice for the same thing, or, 
in other words, he cannot hare two compensations for the same complete 
tort, but must abide the first recovery as a full satisfaction for the wrong, 
and especially is this true wheu he has solemnly agreed, npon his own 
initiative, as here, to accept such a payment in final settlement. 

Nor can plaintiff now be permitted to allege that the former recovery 
was upon a wrong basis; for if there was any error to his prejudice in 
the trial of that case, he should then hare excepted and had i t  corrected 
by an appeal, aud it is now too late to raise the question, as the judgment 
forecloses all these questions and estops him. The cases of Duval v. 
R. R., 161 N. C., 448; P e w y  .I.. R. R., 171 N. C., 38, and like decisions, 
arc not applicable to the facts appearing in this record, except as to the 
right to recover pernlanent damages. There is no allegation or finding 
that brings this case within the operation of the principles decided there. 
The real point is, that the plaintiff has obtained a judgment, which 
co~ered  all future damages, as well as those which were past and present; 
and as the jury were allowed, by his election and consent, even if not by 
the law, to include all prospective damages flowing from the same wrong, 
it must be conclusively presumed as against him that plaintiff has 
already received what he is now seeking to recover again. He has had 
a fair chance to show new damages, but failed to do so, as the jury have 
said that there has been no alterations in the circumstances. The dis- 
cussion may well be closed with what a learned text-writer has said upon 
this question: "A plaintiff must recover in one action all he is entitled 
to; if dissatisfied with the result, he cannot bring a new suit to recover 
soniething more on the same cause of action." 23 Cyc., 1171, and cases 
cited in note 72, especially I iodge c. Shato, 85 Iowa, 137, where i t  is said 
by the Court: "The same evidence which would establish his right of 
recorery in this action would also have established his claim in the for- 
mer case; and the most infallible test as to whether a former judgment 
is a bar is to inquire whether the same evidence will maintain both the 
present and the former action," citing H a h n  c. Miller, 68 Iowa, 748, and 
other cases. . . . "Whenever the nuisance is of such character that 
its continuance is necessarily an injury, and where i t  is of a permanent 
character, that will continue without change from any cause but human 
labor, then the damage is an original damage, and may be at  once fully 
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c o m p e ~ ~ s a t e d .  T o w n  of Tr.o?y t * .  R. R., 3 Fros t  (K. EI.), S3;  Powers 1%.  

C i t y  of Council Bluffs, 45 Iowa,  652, and  cases cited. T h e  reason of 
t h e  rule  is, t h a t  the  cause of d a m a g ~  is  permanent  i n  character ;  that ,  
unless interfered with by  t h e  h a n d  of man,  i t  will co~l t inne  indefinitely; 
a n d  hence, damages, whether past o r  prospective, can be estimated, a n d  
i n  such cases successive actions cannot  be brought." 

W e  h a r e  confined the  discussions to  the cjuestiolt stated and  considered 
i n  the  plairitiff's brief, bu t  upon a fu l l  review of the  entire record we find 
n o  e r ror  therein. T h e  charge was fair ,  full ,  a n d  correct, a n d  there is  
nothing of which the plaintiff can justly complain. 

N o  error .  

(Filed 11 September, 1918.) 

1. Evidence - Mental Capacity -Parties - Transactions and Communica- 
tions-Deceased Persons-Deeds and Conveyances-Appeal and Error. 

In an action to set aside a deed for want of sufficient mental calmcity 
of the grantor, since deceased, to execute it, testimony of witneqses, who 
a re  parties to the action, a s  to their opinion of the mental capacity of the 
grantor and his physical condition thereto relating, is not such transaction 
or communication with a deceased person as  is prohibited by Revisal, see. 
1631, and its rejection by the trial court constitutes reversible error 
Semble, declarations of the deceased, when tending to show the hasis of 
the opinion, a re  also competent, when confined to the question of mental 
incapacity. 

2. Same-Drugs-Morphine. 
Where, in an action to set aside a deed for mental incal~acity of the 

grantor, there is evidence that  she was old and ~ i c k  a t  the time, and under 
the care of her physician, and the physician has testified, a s  a medical 
expert, that  the administration of morphine for a long time would deterio- 
rate the body and mind, testimony of a party to the action that  morphine 
tablets were given the grantor continuously and freely a t  this time, when- 
ever she was suffering, is some evidence tending to show a weakened state 
of the grantor's mind, under the circumstances, and improl~erly excluded. 

A ~ T I ~ I ~  tried before Tierr, ./., a n d  a jnry, a t  Apr i l  Term,  1918, of 
NASH. 

T h e  action was brought to  sr t  aside a deed alleged to h a ~ e  been rxe- 
cuted by  Mrs.  K a n c y  Bailey t o  her  son, C. W. Bailey, who is the  defend- 
an t ,  on 1 2  August,  1914. Mrs.  Bai ley was about 70 years old when she 
died, 30 August,  1914. S h e  was  feeble f o r  some t ime before her. death, 
a n d  had  two falls-one which broke her  arm, a n d  the  other  her  leg o r  



44 I N  T H E  SUPREME COURT. [I76 

hip, the latter seeming to haul  caused or hastened 2irr death. There was 
testimony offered by the plaintiff of her bad mental alld physical condi- 
tion, and of lier want of sufficient me~~t :d  capacity to execute the deed, 
which was admitted by the court, but certain other testimo~iy of a like 
kind was excluded. I f  it  was competent and r e l cva~~ t ,  its excslusio~~, of 
course, was error, and the question is, therefore, whether it was adn~issi- 
ble. The  following, which is taken from the record, will show the nature 
of the proof which was tendered by the l)laintiff, and the ruliugs of the 
court thereon : 

Mrs. Hat t ie  Hathaway, witrless for the plaintiffs, was nskcd this qucs- 
tion by them : "VCThat, in your opinion, was the rneutal a11d pli,vsie:~l coil- 
dition of &-s. IVancy Bailey after she was hurt  the last time l" Ikfend- 
ant  objected. Objection sustained, and p l a i ~ ~ t i f f s  execpted. 

The witness, if permitted to answer the ques t io~~ ,  would 11avc. tcstificd 
that her grandmother was very fccblc; that slw was confined to licv bed 
the elitire time after having the last fall, and t l ~ u t  lier r n i ~ ~ d  mas very 
feeble and a t  times wandered. 

C. A. Morgan, witness for ])laintiffs, was asked this qnestion by them: 
"What, i n  your opil~ioll, was the physical alld mental co~~dit iol l  of the 
deceased, Nancy Bailey, at the several tinlrs you mere there, bet wee^^ 
30 J u l y  and the first of September?" Ikfcudmit  objected. Objection 
sustained, and plaintiffs excepted. 

The  witness, if allowed to testify, would h a w  stated that  lier physical 
eondition was very bad;  that she was confil~ed to licr bed all the time 
after the secoud accident, u p  to her death;  tllat she suffered a great deal 
and was unable to move ill ally position in the bed; that  she was old and 
had been feeble before this time, and that  this secoid injury had made 
her much weaker and more feeble; that  her mental eondition was also 
bad, and that  a portion of the time she was unconscious. 

The following question was asked the witness by the plaintiffs: "What, 
in your opinion, was her nlei~tal condition during this time-that is, did 
she, i n  your opiniou, have mental capacity to execute a deed-that is, to 
know what act she was doing and to comprehend the same 2" Defendant 
objected. Objection sustained, and plaintiffs excepted. 

I f  allowed to answer the question, the wituess would have said that, in 
his opinion, after  the second injury, Mrs. Bailey was not mentally capa- 
ble of executing a deed; that  she did not have the mental capacity to 
understand her act or  to know what she was doing. 

Mrs. Willie Bissett, witness for the plaintiffs, was asked this question 
by them:  "State if morphine tablets were given to your mother during 
her last illness." Defendant objected. Objection sustained, and plain- 
tiffs excepted. 
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I f  permitted to answer the qucs t io~~ ,  the wit~iess would haye stated that 
these tablets mere given co~ltiilnonsly a ~ ~ d  freqnently to her mother, 
whenerer she mas apparel~tly s i ~ f f ~ r i n g ;  that more tllaii one box of tah- 
lets were gireii her. 

The  witlless was asked the followi~ig q ~ w s t i o ~ i :  "State whetlier or not, 
from your obse r ra t io~~  on the 12th day of . \ ~ ~ p s t ,  1014, yo11' mother had 
the mental capacity to n l ~ d ( m t : ~ ~ r d  the 11at1u.c of tlw exccntio~i of a deed, 
i ts  scope and clffect, or its ~r:~tnrcl slid its C O I ~ S ( ~ I I C ~ I ( ~ ~ S ,  :111d if she had tlir 
mental capacity to k110~~ ~vllat she was doing ;111d to caoiltr:~c4 n ~ i d o s t a ~ ~ d -  
iriglp." Dcfei~dwnt ohjcctcd. Ol,jccatioi~ s i~s ta i l~cd,  :111tl 11lail1tiff9 PS- 

cepted. 
I f  pernlitted to answer, tlie wituess would ha\c3 h : ~ i t l  tll:tt, ( 1 1  licr 

opinion, the dewased did not liarc tliat calmcity. 
I t  appeared that Mrs. Bailey liad fallell twice bt4ol.c. t l w  date of tht, 

deed. 
Dr. l ) i c k i ~ ~ s o l ~  liad testified, as a ~~icclicitl cspert, that tilt, adrui~~istrii- 

ti011 of n lorpl~i~ie  to n 1)atieut for  a long t i n ~ e  woi~ld drtc4oratr  the hod) 
and mind ill m c r y  wag, and tliat the do~torh  ~vc~rv (~n11)(.11(~d to usc thtl 
drug n ~ ~ d  cl~loroform in lirr case to relierc t l i ~  paill aiid to k ( q )  ller q~ i i r t ,  
a ~ ~ d  to 1)rescribc the use of it for that purposc. ' 1 ' 1 1 ~  ~)lnilltiff p~*o~)owcd to 
sllow by a witwss that morplli~lc had been give11 to Mrs. 13ailcj duri~rg 
hcr siclrncss, about the tin](> the deed was executcd Tlw question put 
to thc n.it11c.s~ was:  "State if m o r p l h e  tablets were give11 to your mother 
durilig her l i~s t  i1111rss.~' D r f c ~ ~ d a ~ ~ t  objected. Objection smtnined, and 
plaintiffs exce1)ted. I f  permitted to allswer the q n r s t i o ~ ~ ,  the witurss 
would have stated tliat these tablets were givc11 c~oiltiilnonsly and fre- 
quently to her mother, whcnever she was a p l x i r e ~ ~ t l  sllffering; thnt more 
than one box of tablets were given her. 

There was a verdict for  the defendant and a j ~ ~ d g ~ i i m t  tl1(~0011. Plain- 
tiffs excepted aud appraled. 

0. 1'. Dicl;ii~son a i d  Manning 4i Kitch it! foi. pltr it! t i r is .  
J .  Crawford Biggs for clcfetzdaiit. 

WALKER, J . ,  after statiug the case: Tllc tcs t i ino~~y offcrcd by tlic 
plaintiffs as to t l ~ e  melltal capacity of Mrs. 1I:iilt.y. Ill(. gralitor ill thc 
deed, was conipetcilt a i ~ d  material, a i d  it W:IS e r r o ~  to csr l i~dc  it. 

We were iuformed a t  the hearing that  the r l i l i i~g was bawd oil tllc 
ground that  the proposed c r i d e ~ ~ c e  i~irolved the statillg of a triillsactio~l 
or  cornmmiication between the wituesses, who were ~ ) : ~ r t i c s  to ill(, actiol~, 
and the deceased, but we do not t h i l ~ k  i t  does ha re  that effect, in tlic true 
sense of tlie law, whicli generally excludes such trallsactioi~s and com- 
munications. We recently said, ill the case of I n  re Clzrisman's Will, 
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175 N. C., 420: "This Court has held in HcLeary  I . .  N o r m e d ,  84 N. C., 
235, and more recently in Rakestraw v. Pratt ,  160 N. C., 437, that in an 
action to set aside a deed or will on the ground of mental incapacity of 
the maker or testator at  the time of their execution, it is competent for 
a witness, after testifying as to his opinion that the maker or testator 
was mentally incompetent at  the time of the execution of the deed or 
will. to further testify as to such communications or conversations he 
had had with him upon which his opinion was founded; and as to such 
the provisions of Revisal, sec. 1631, prohibiting e~~idence of transactions 
with a deceased person, do not apply." 

I t  was held, though, in that case, that the rule did not apply when the 
validity of the will was assailed for nndue influence, when the question 
involved a transaction or communication with the deceased (175 N. C., 
422)) citing Hathazuay c. Hathaway,  91 N.  C., 139; Lineberger 1 . .  Line- 
berger, 143 X. C., 229, and B u n n  u. Todd, 10-7 K. C., 266. But this is 
not very material here, as the rejected eridence related only to the men- 
tal condition of the testatrix. This Court held many years ago that such 
proof was not within tlie inhibition of C. C. P., sec. 343 (Battle's Re- 
visal, sec. 343; Code, sec. 590; Revisal of 1005, see. 1, 1631). I t  was 
there said ( X c L e a r y  t. iVorrr~ent, 84 K. C., 235, at 238) : "The conver- 
sation offered was not to prove any fact stated or implied, but the mental 
condition of the plaintiff, as declarations are receiwd to show the pres- 
ence of disease in the physical system. How, except through observation 
of the acts and utterances of a person, can pou arrive at  n knowledge of 
his health of body and mind? As sanity is ascertained from sensible and 
sane acts and expressions, so m a j  and must col~clusions of unsoundness 
be reached by the same means and the same evide~ice. The declarations 
are not received to show the truth of the things declared, but as evidence 
of a disordered intellect, of which they are the outward manifestations. 
The admissibility of the witness' opinion, resting, as it necessarily must, 
upon past opportnnities of observing one's conduct, requires, in order to 
a correct estimate of the value of the opiuion, an inquiry into tlie facts 
and circumstances from which it has been formed. There scerns to be 
no sufficient reason for receiving the opinion and excluding proof of the 
facts upon which it is founded." I t  was upon the ruling in that case that 
this Court has rested all of its decisions on this question. I t  was there 
further said by the Court, following JlcCanlrss I;. R e p o l d s ,  74 N. C., 
301, that the principle upon which is based the exclusion of such trans- 
actions and communications as are described in Hevisal, see. 1631, is 
that, unless both parties can be heard, it is best to hear neither, because 
it is not only unfair and unjust to do so, but i t  would afford an easy 
opportunity, and a great temptation, to commit perjury. Smith, C. J., 
said, in  the McLeary case, that "The proposition presupposes an admis- 
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siou, or a statement from which an admission mag be inferred, injurious 
to the deceased or lunatic, and i t  is disallowed because the party is 
unable to gire his version of the matter." Rut this, he argues, does not 
apply merely to actions or conduct of the deceased, or his or her trans- 
actioiis or conimunications'with the witr~css ~vhich do not tend to fix the 
decc.ased ~ ~ i t l ~  liability or to discharge her frorn it, but merely indicates 
the state of the mind or faculties. The final corlclusion was that com 
~ersations and transactions mentioned in the Code, of which a living 
witness is not permitted to testify ~vhen the other party to it is dead, 
insane, or lunatic, and unable to gire his T ersion of them, do not, in our 
construction of the language and purposes of the law, embrace such 
e~idencc as was here offered and rejected, and is outside the mischief 
intended to be remedied. 

The i6ase of l 7 1 ~ o ~ c w  1 .  .irlu?ns, 1 7 1  S. C., 490, is not likesthis case, 
for t l~ere the attenipt wa.; to prow a conversntioir of the deceased for 
the puq)ose of fixiup liability upon Mr. L4d:rnis's estate, when he, of 
caonrse, and those cleimil~g u~rder hiin after his death had no oppor- 
tunity to confroi~t the witiress with his testimoil\ or that of any other 
witness. That is the very sase described by Chicf Jus t i ce  Srnitli in 
N c L e a q  1 % .  Norment, supra, where lie attempts to make clear the dis- 
tinction between it and a case like this one, where tlie object merely is 
to show tlie merital condition and not the truth of the deceased's declal-a- 
tions. Jlr~ozun 1 . .  Adurns related to the terms of a contract, and was not 
remotely connectrd ~vitli tlie state of Mr. Adams's mind or his physical 
conditio~r. 

I t  follo~vs that there mnst be another trial because of the error in 
excluding this testimony, n.hicll was competent. But we may properly 
add that ill the questions asked and the answers that would have been 
given if permitted by the court, we do not see any reference to trans- 
actions and communications with the deceased. The opinions of the 
witnesses may have been derived from other sources. 

The testimony as to the administration of morphine and chloroform 
was also improprrly excluded. With the evidence of the medical expert, 
it tended to show the weakened state of the testator's mind and was 
some proof of meiital derangement and incapacity. 

New trial. 
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A. TVILLIAMS V. W. H. BIGGS. 

(Filed 11 September, 1918.) 

Wills-Devise-Deeds and Conveyances-Estates-Contingent Limitations- 
Title-Parties Interested-Fee Simple-Warranty-Heirs at Law. 

Where lands are devised to the named sons of the testator, "to each one 
of them, and in cnse either one shall die without it luwful heir. then hi< 
share shall descend to the snrviviuq ones and their heirs forever"; :mtl 
one of these sons has died without issue, arltl the other\ have e~ecutetl, i n  
form, a sufficient deed with warranty, conveyinq the fee-si~nl~le title to the 
londs, it  is immaterial whether the estate vectetl absolutely in the sur- 
vivors a t  the death of one of the sons or created a succession of survivor- 
ships, for every one havinc joined in the deed who could presently or 
ultimately take under the tievise, the conveyance will paw :I fee simple, or 
absolute title. as the \~itn.anty iq  I)inding ul)on the heirs of the qrantors. 

C~NTIIOVI.HSY withoiit action, subn~i t t td  upol~  the fo l lowi~~g staten~cnt 
of facts wider s f 4 0 1 1  803 of thc. R c ~ i s a l  of 1905, a11d clccidtd bx (i11rr. 
J., at  the Jurw Term, 1918, of ~ A T ? T I K .  

0 1 1  or about 15 A\pr.il. 1915, .I. Williams loarqainrtl a ~ ~ t l  sold to W. H .  
Biqgs a crrtain tract of land rnrwtioried a n d  described in item 2 of the 
last will and tt3stamc3nt of Eli IT. Roberso~~,  for the sum of $5,000, and 
has esect~tcd and t e i l d ~ r ~ d  to W. 11. I3igqs a dwd  for the land, which 
purpo~,ts  to co i i~  ry  n fcc-.iinl)lr c.st:ttn tlicrc411. 

James *I. Robemon, irientio~ied ill itrxtri 2 of will as one of the devisees, 
is dead, l e a ~ i n g  no children. George E. Hobcrson, Joseph 1,. Roberson, 
and Thco. Roberson, devisees mentioned ill item 2 of said will, are 
liring, and all have children. The said devisees have complied with 
the provisio~i in the will in regard to the one thousand dollars given to 
the dauqllters. 

Joseph L. Roberson, George E. Robrrson, and Theo. Robcrson, the 
s i m  i~ ill? drvisees named in item 2 of thc will, executed a deed purport- 
ing to conrey said land in fee simple, and plaintiff has acquired the 
land bv mesne conwpance from the grantccs thereof. 

A .  'CCTilliams has tendered to W. H. Biggs a deed for the land devised 
in item 2 of the will and acquired by him as aforesaid, which deed pur- 
ports to conrey to W. H. Biggs a fee-simple estate of the land. W. H. 
Biggs refuses to accept the deed and pay the purchase price upon the 
ground that  by reason of the provisions of item 2 of the will A. Williams 
cannot convey a good and indefeasible title, for  that  the devisees men- 
tioned in item 2 of the will did not take a fee-simple estate therein. 
W. 11. Biggs stands ready, able and willing to pay to A. Williams the 
purchase price, to wit, $5,000, but refuses to pay the same, upon the 
ground that  Williams cannot make a good title to the land. 
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Upon the foregoing statement of facts, plaintiff contends that under 
item 2 of the will the devisees therein take a fee-simple estate, and A. 
Williams can convey nothing more than a life estate, as that is not all 
the devisees acquired under the will. 

I f  the Court sustains the contention of the plaintiff, judgment shall 
be entered directing the payment of the purchase price upon delivery 
of a deed with full covenants and warranty; and if otherwise, judgment 
shall be entered against the plaintiff for costs. 

I tem 2 of the will of E. 11. Roberson is as follows: "I give and be- 
queath to my sons, George E., Joscph L., James A.. and Theo. Rober- 
son, my entire tract of land which 1 purchased from Henry Rogerson 
and wife, known as the Dugan tract of land, George's share to contain 
that part on which his house is built, to be equally divided between 
them, but to be bound to the making good to each of my daughters, 
Louisa Bateman, Della Swain, and Ida Roberson, the amount which the 
proceeds of my perishable property will or may lack of one thonsand 
dollars, to each one of them; and in rase either one of my said sons 
shall die without a lawful heir, then his share shall descend to the sur- 
viving ones of my sons and thcir heirs forever." 

The court extered judgment for the plaintiff and against the defend- 
ant for the costs, and the latter appealed. 

Critcher & Critclzer for plaintiff. 
W h e e l e ~  Martin for defendant. 

WALKER, J., after stating the case: I t  will not be necessary to dis- 
cuss the several questions argued in the brief as to when the estates of 
the sons became absolute. They undoubtedly acquired under the terms 
of the will vested interests which were subject to be divested upon the 
happening of the contingent event mentioned in the will. Xtarnes c. 
Hill, 112 N.  C., 1 ;  Whitesides c.  Cooper, 115 N.  C., 570; Whitfield v. 
Garris, 134 N .  C., 24; Hobgood v. Hobgood, 169 N.  C., 485, and cases 
cited a t  p. 489. 

I t  is clear, as the presiding judge decided, that however we construe 
the devise, whether as vesting the estate absolutely in  the survivors at 
the death of James A. Roberson, who died without issue, or as creating 
successive survivorships, the deed tendered by the plaintiff, who derived 
his right and title under a deed executed by the three surviving brothers 
for the land, will convey a good title to the defendant. This is true, 
because every one who could take an interest under the devise in the 
will has joined in the deed to cirtain grantees under whom the plaintiff 
claims title by mesne conveyance, and i t  is the same as if they had con- 
veyed directly to the plaintiff. I n  any view of the case, the estate was 

P I 7 6  
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rested absolutely either in all the surviving brothers, or ultimately will 
so vest in some one or more of them. I f  ally one of them should die, 
leaving heirs, his share would descend to such heirs, who, though, would 
be bound by his deed as the warranty in the deed of the ancestor will 
conclude and estop or rebut the heir who takes by descent. Of course, 
where the heirs, issue or children, are so designated as to take by pur- 
chase, under the terms of the will, there is no estoppel or rebutter as 
they do not take from their ancestor by descent, but directly from the 
devisor as purchasers. Whi tes ides  1%. Cooper, supra.  But whether all 
the sons die withont issue or some die withont leaving issue, and others 
die leaving issue, all parties hax~e joined in the deed who have or will 
have the title to the land. 

We are of opinion that the plaintiff has derived his title from parties 
who, if not owners of the land a t  the time they conveyed i t  to him, will 
eventually become the owners in fee simple absolute, and therefore that 
all interest therein has passed to him. I t  follows that the deed tendered 
to the defendant will convey to him a good and indefeasible title. Floh- 
good 2'. Hobgood,  supra,  citing Kornegay  1 ' .  Miller,  137 N. C., 659. 

I n  Hobgood's case it was said by Just ice  H o k e :  "In Kornegay's, as 
in this, the ultimate devisees were ascertained and designated by name, 
and they having the contingent estate, i t  was held that they could con- 
vey it, and their descendants or heirs, having to claim through them, 
were concluded by the deed of the ancestors," citing also R o d e n h a m t r  
2%. Webh, 89 N. C., 78. 

The decision of the learned judge was correct. 
Affirmed. 

CHARLES P. DUNN v. CLERK'S OFFICE. 

(Filed 11 September, 1918.) 

Clerks of Court-Fees-Supreme Court-Docketing Transcript. 
The appellant's undertaking does not cover the fee of the clerk of the 

Supreme Court in docketing the case, and the clerk is in the exercise of 
his right in refusing to docket the transcript where he has demanded the 
prescribed fee in advance and its payment has b'een refused. Revisal, 
secs. 2804,1250. 

WALKER, J. This is a motion to docket the transcript of an appeal 
taken by the defendant in the case of Jake Sutton v. Charles F. Dunn, 
which i t  appears was tried in the Superior Court of Lenbir County, 
and in which judgment was entered for the plaintiff, Jake Sutton. The 



N. C.] FALL TERM, 1918. 51 

clerk here refused to docket the transcript because, upon demand, the 
appellant, Charles F. Dunn, refused to pay the costs allowed for docket- 
ing. The appellant contended that he was not required by the law to 
pay such costs to the clerk of this Court in adhnce. 

Wai&g the question whether the appellant has tendered to the clerk 
such a transcript as entitled him to hare i t  docketed, and assuming that 
he has, we are of the opinion that the clerk had the right to require the 
payment of the fee before docketing the same. The question is not an 
open one, i t  haring been settled long ago by several of the cases that the 
clerk is entitled to demand such payment. The case of Martin v. Chas- 
t e ~ n ,  75 N.  C., 96, is conclusirelg against the appellant. Justice Rod- 
man there said: "As is well known, the object of an undertaking by 
an appellant is not to secure the fees which the appellant may become 
liable for to the officers of the court pending his appeal, but only to 
secure reimbursement to the appellee of such fees as he may have to pay. 
The act puts an appellant who has complied with its conditions in the 
condition he would have been in if he had given an undertaking. Now 
an appellant who has giren an undertaking is not entitled to the gratuit- 
ous scroices of the officers of the court, but must pay for them as he 
procures them if the officers demand it. Ofice v. Loclcmand, 12 N.  C., 
146. We think the clerk of this Court had a right to demand payment 
of his fee for docketing the appeal before he performed the service, and 
he was not compelled to perform i t  gratuitously." 

And to the same effect is Clerk I . .  Wagoner, 26 N. C., 131, where 
Chief Justice Rvflin said: "It has been usual for the officers of the 
Court to indulge the successful party for his costs until a return of his 
execution therefor against the party cost. I f  raised on that execution, 
the officers, instead of the party, receive them, and thus the matter is 
settled. But i t  is clear that every party may be required to pay his 
own costs as they are incurred, or at  any time when demanded. I t  is 
incident to every court to hare a jurisdiction over its suitors and officers 
to regulate the taxing and payment of the proper costs, and for that 
purpose to make rules on those persons and enforce them by attach- 
ment." The latter case was approved in Long I.. Walker, 105 N.  e., 97. 
See, also, Brown a. House, 116 N. C., 859; Merritt v. Merritt, 2 N.  C., 
20; Speller T. Speller, 119 IT. C., 358; Andrews 7.. Whisnant, 83 N.  C., 
446 (where the question is fully and clearly discussed by Justice Dil- 
lard) .  The point is further considered and decided in Bailey v. Brown, 
105 N. C., 129; Ballard 1,.  Gay, 108 N.  C., 544; S .  a. Nash,  109 N.  C., 
822. 

I t  was held in Ballard a. Gay, supra, that a clerk can demand pay- 
ment of his fees in advance, and that this could be done under the stat- 
ute (The Code, sec. 3758; Revisal, see. 2804), and even under the com- 
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mon law, citing West v. Reynolds, 94 N. C., 333, and also the other 
cases to which we already have referred. 

Bu t  the statute, Revisal, sec. 2804, expressly provides that  the clerk 
(and other officers therein mentioned) shall receive fees, which are pre- 
scribed for  them respectively, from the persons for whom, or a t  whose 
instance, the service shall be performed, and no officer shall be com- 
pelled to perform any service unless his fee be paid or tendered. 

There are exceptions to this provision, but they do not extend to this 
case. Revisal, see. 1250, also prorides, impliedly, the same thing. So 
i t  follomrs that  the refusal of the appellant to pay the fee for the service 
when demanded deprired him of the right to hare  the transcript dock- 
eted, and fully justified the action of the clerk. It appears that  the 
appellant has not entitled himself to ask any faror  of the clerk (or of 
this Court, if i t  had any discretion in regard to the matter) ,  but that  
his conduct has been such as to require of him a strict compliance with 
the law. 

The  clerk acted strictly within his legal right, which is  clearly given 
by the law, and the motion therefore is denied with costs. 

Motion denied. 

SOPHRONY WOOTEN v. GRAND UNITED ORDER OF ODD FELLOWS. 

(Filed 11 September, 1918.) 

1. Insurance, Life-Change of Beneficiary-Conditional Interests-Applica- 
tion-Rules and Regulations. 

A beneficiary under a life insura~ce policy, with reasonable rules and 
regulations of the company providing that the insured may change, the 
beneficiary acquires only a condition interest under the term of the policy 
until the death of the insured; and where the policy or rules of the in- 
surer provides that such change may be made in a particular wag, the 
method prescribed should be followed; but when the insured, by his 
affirmative act, has substantially done all that is required of him, or what 
he is reasonably able to do, to effect a change of the beneficiary, with 
nothing remaining to be done except the ministerial acts of the insurer, 
the consent of the beneficiary is not necessary and the change will take 
effect though the formal details are not completed by the insurer before 
the death of the insured. The company itself consented in this case. 

2. Same-Equity. 
Where the insured, given the right to change the beneficiary in his 

policy of life insurance, has pursued the course required by the policy and 
the rules of the association, and have done all in his power to make the 
change, but dies before the new certificate is actually issued, leaving only 
the ministerial acts of the company to be done in perfecting the change, 
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equity will decree that to be done which ought to be done, and will act a s  
though a new certificate had been issued or the change contemplated had 
been made. 

3. Same-Acceptance-Waiver. 
Where, under the rules and regulations of a life insurance company, the 

insured is given the right to  change the beneficiary, with the consent of 
the company, the required consent is  solely for its protection, which it  may 
waive by accepting the written notice and making entry of the change on 
i ts  policy record, etc. ; and the beneficiary, a s  changed, having an insurable 
interest, will be entitled to the proceeds of the policv, though the com~any 
had issued the new policy thereafter, and after the death of the insured. 

4. Same-Implied Promise-Parol Agreement. 
Where the insured has the right to change the beneficiary of his l~olicy 

of life insurance, under the rules and regulations of the company, I)y a 
prescribed method, which he has followed and which has been accepted by 
the company, the acceptance by the company is  equivalent to  an implied 
agreement that  the proper change had been made in sufficient form, or to 
a n  implied promise to make the change, which will be upheld, where the 
issuance of another policy is required, a s  an oral promise to insure. Flows  
v. Insurance Co. ,  144 N. C., 232, cited and applied. 

5. Same-Lost Policy-Reissuance. 
Where the insured has the right to change the beneficiary of his Iife 

insurance policy by having the change made on the face of the policy, 
which has been lost, or to  the reissuance of the policy a s  changed, and has 
followed the method prescribed by the rules and regulations of the com- 
pany in requesting the latter, which has been approved by it, its approval 
of the request, or assent thereto, is  sufficiently formal, and the proceeds of 
the policy a re  payable to the beneficiary as  thus changed, though the policy 
was not actually issued until after the death of the insured. 

6. Insurance-Evidence-Principal and Agent-Policies-Change of Benefi- 
ciary. 

I t  is competent for the local officer of an insurance society, who has 
been requested by the insured, since deceased, to write out his application 
for a change of beneficiary of his policy of life insurance, where the policy 
has been lost, and the request approved by the company, to  state what the 
insured said to him a t  the time he wrote the application for him. 

7. Insurance-Par01 Evidence-Writing-Independent Fact. 
I t  is competent for the proper officer of an insurance order to state that 

a written application for the change of beneficiary under a policy of insur- 
ance had been received a t  his office, as  an independent fac t ;  and i t  is not 
objectionable on the ground that  the writing is  the best evidence. 

8. Appeal and Error - Harmless Error - Insurance - Parol Evidence - 
Writing-Independent Fact. 

Where the insured has had done all that is required of him by the rules 
and regulations of the insurance company to change the beneficiary of his 
policy, testimony of the proper officer of the company that  the written 
application had been received a t  his office, if incompetent, is harmless 
error. 
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9. Appeal and Error - Objections and Exceptions - Evidence - Motion to 
Strike Out. 

Where competent and incompetent evidence is given on the trial of an 
action, the refusal of a motion to strike out the whole is proper,, as the 
objection will not be confined to the incompetent part by this Court on 
appeal. 

10. Appeal and Error-Harmless Error-Evidence-Result. 
Incompetent evidence, admitted on the trial, will be considered as harm- 

less error, on appeal, when it is not of suflicient importance to have 
affected the result. 

ACTION tried before Connor, J., and a jury, at  April Term, 1918, of 
BEAUFORT. 

The plaintiff sued to recover the amount of a life policy issued to 
Thomas Whitaker by the defendant, and payable, at  first, to his sister, 
the plaintiff, as beneficiary, and afterwards changed so as to be payable 
to his wife, Colorado Whitaker, under a clause reserving the right to 
change the beneficiary. The right to make this change was not disputed 
by the plaintiff, but she contends that the change was not actually o r  
legally made, so as to make i t  effective, before the death of Thomas 
Whitaker. The latter was a member of the Stone Square Lodge, No. 
1688, a t  Washington, N. C., where he lived, and the policy was issued 
by the District Grand Lodge and was made subject to its laws, rules and 
regulations, one of which was that "The beneficiary may be changed on 
the face of the policy by returning it to the endowment office, certifying 
change desired, and enclosing 10 cents." The evidence tends to show 
that, a short time before his death, Thomas Whitaker applied in writing 
for a change of the beneficiary from his sister, Sofrony Wooten, to his 
wife, Colorado Whitaker, whom he had married since the policy was 
issued. This application was duly received by the Grand Lodge, and as 
there was some objection to the form, though substantially correct, 
another was made in the form prescribed for the purpose, and was also 
received by the lodge before his death, and accepted as a full compliance 
with the rules and regulations; and after the death of the insured, 
Thomas Whitaker, the amount of the policy was paid to his widow, who 
was the new beneficiary. The policy had been lost, and the change on 
its face could not be made at  the time of the application, but on 21  Octo- 
ber, 1916, a new policy was issued by the lodge. This was after the death 
of Thomas Whitaker, which occurred on 18 September, 1916. The 
"laws, rules and regulations" of the lodge provide that a "Duplicate 
policy may be secured, in case of loss of policy, by making application, 
signed by the member and countersigned by the N. G. and P. S., with 
lodge seal attached, upon payment of 10 cents, which application shall 
be attached to the policy when so issued." Thomas Whitaker, in his 
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application asking for a change of the beneficiary, also requested that a 
new policy be issued to his wife. I t  appeared that the change of bene- 
ficiary was made in the office of the secretary of the Grand Lodge in Sep- 
tember, 1916. The policy register, at  the time of Thomas Whitaker's 
death, showed that Sofrony Wooten was the beneficiary in the policy. 
but that an application for change of beneficiary had been made, and 
that at  that time only one policy had been issued. There were objections 
by the plaintiff to certain evidence of the witnesses, Daniel Roberson and 
P. A. Richardson, respectively, secretaries of the local lodge and the 
Grand Lodge, and a motion to strike out the testimony of the latter, 
which were overruled. They will be noticed hereafter. 

The plaintiff tendered these issues : 
1. Did the defendant, prior to death of Thomas Whitaker, reissue a 

policy upon life of Thomas Whitaker, making Colorado Whitaker the 
beneficiary thereof ? 

2. I f  so, was the said change of beneficiary in said policy authorized 
by application of Thomas Whitaker. 

The court submitted issues, upon which the jury rendered the follow- 
ing verdict : 

1. Did Thomas Whitaker, the insured, prior to his death, direct the 
secretary of the local lodge, Daniel Roberson, to sign an application for 
him, and arrange that the beneficiary under his insurance policy should 
be changed from Sofrony Wooten, his sister, to Colorado Whitaker, his 
wife ? Answer : Yes. 

2. Was the original policy then misplaced or lost, so that the insured, 
Thomas Whitaker, could not surrender it with his application for change 
of beneficiary ? Answer : Yes. 

3. Did the insurance company make the change of beneficiary, as 
requested, prior to the death of Thomas Whitaker, waiving the require- 
ment for the surrender of the original policy ? Answer : Yes. 

,Judgment for defendant, and appeal by plaintiff. 

.Tol~n Q. Tooly and Harry Mc,~l.irullan for pla i r~ t i f f .  
Smrrll, U a c L ~ a n ,  Bragaw & Rodman for defendant. 

WALKER, J., after stating the case: I t  is now considered that an insur- 
ance company may make reasonable rules and regulations by which the 
insured may change the beneficiary named in the policy of insurance, or 
his certificate in the case of benefit societies, and that such rules and 
regulations become a part of the contract. Where the poIicy or rule of 
the company, or society, provides that such a change may be made in a 
particular way, the method prescribed should be followed, but if the 
insured has done substantially what is required of him, or what he is 
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able to do, to effect a change of beneficiary, and all that remains to be 
done are ministerial acts of the association, the change will take effect, 
though the formal details are not completed before the death of the 
insured. I t  must be understood, however, that some affirmative act on 
the part of the insured to change the beneficiary is required, as his mere 
unexecuted intention will not suffice to work such a change. When the 
right to substitute another beneficiary exists by express reservation, or 
otherwise, the insured, or member of a benefit society, may, without the 
consent of the original beneficiary, and subject only to the rules of the 
association, change his beneficiary at will. Pollock T .  Household of 
Ruth, 150 Pu'. C., 211. This is true, because the beneficiary whose right, 
under the policy, or certificate, may thus be taken away, has only a con- 
tingent interest therein, which will not rest until the dcath of the insured. 
The rel-ocation of his appointment as beneficiary does not require his 
consent, as the power to displace him is rested solely in the insured, pro- 
vided he proceeds in substantial compliance with the rules of the associa- 
tion, which may be waived by the company, or society, where they are 
made for its benefit or protection. 

The eneral rule is that the right to a policy of insurance, at least to 
one of the rdinary character, and to the money which may becon~e due 
under \ it, res immediately, upon its being issued, in the person who is 
named in i t  as beneficiary, and that this interest, being vested, cannot be 
transferred by the insured to any other person (Central National Bank 
T. Hume, 128 U.  S., 195) without his consent. This does not hold true, 
however, when the contract of insurance provides for a change of the 
beneficiary by the insured, or such a right arises in some other way, for 
in such a case the right of the beneficiary vests conditionally only, and 
is subject to be defeated by the terms of the very contract, or instrument, 
which created it, and is destroyed by the execution of the reserved power. 
These principles, we take it, are well settled by the highest authority and 
great weight of judicial opinion. 4 Cooley's Briefs on the Law of Insur- 
ance, par. 3762-3772; iVal7y v. Nally, 74 Ga., 669 ; McGowan 1 ) .  Supreme 
Court of lnd. Order of Foresters, 104 Wis., 173; Schoenaib 1.. Grand 
Lodge, 85 Minn., 349; Sunburn 71. Black, 67 N. H., 537; X t .  L. Pol. 
Assn. T .  Strode, 103 Mo. App., 694; Luhrs v. Luhrs, 123 S. Y., 367; 
Donnelly u.  Burnlzam, 86 App. Div. (N. Y.), by Hun., p. 226 (Aff. in 
same case, 177 N. Y., 546) ; Hancock Mut. L. Ins. Co. v. White, 20 It. I., 
457. From these cases, which very strongly and, we may say, conclu- 
sively support the defendant's contention, i t  seems to be now well settled 
that one who is insured, with the right to change the beneficiary, and 
who wishes to exercise this right, must make the change in the manner 
required by his policy and the rules of the association, and that any 
material deviation from this course will render the attempted change 
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ineffective. I t  is equally well settled that there are cases where literal 
and exact conformity with the requirements of the policy may be excused. 
The subject was fully considered in  McGowan v. S u p r e m e  Court of I n d .  
Order of Foresters, supra, where i t  was said that S u p r e m e  Conc law v. 
Cappella, 41 Fed Rep., 1, exhaustively reviewed this question in its 
entire phase, and the Court there reached the conclusion that there were 
three exceptions to the rule of exact compliance with the terms of the 
policy, or certificate: first, where the society has waived strict compli- 
ance by issuing a new certificate without insisting on the performance 

I of all the intermediate steps; second, where, by loss of the first certifi- 
cate without fault, its surrender becomes impossible, a court of equity 
mill not require an impossibility, but will treat the change as made if 
the insured has taken all the other necessary steps and done all in his 
power to make the change; third, where the insured has pursued the 
course required by the policy and the rules of the association, and done 
all in his power to make the change, but before the new certificate is 
actually issued he dies, a court of-equity will decree that to be done 
which ought to be done, and will act as though a new certificate had 
been issued, citing National  Assn. v. Kirg in ,  28 Mo. App., 80 ; Isgrigg v. 
Sclzooley, 125 Ind., 94; Grand Lodge v. No11 (Mich.), 15 L. R. A., 350, 
note; N a r s h  v. Supreme Council,  149 Mass., 512; Lulzrs v. Luhrs,  123 
N.  Y., 367; Bacon Ben. Soc. (new ed.), pp. 310, 310a. 

I n  Donnel ly  v. B u r n h a m ,  supra (which, as we have seen, was approved 
and affirmed by the Court of appeals of New York), the acts done by the 
policyholder were essentially the same as those done in this case, and the 
new policy, or certificate,.was mailed to his address after his death, and 
the Court said: "It will be seen, therefore, that the deceased had in this 
case done all that was in his power, before he died, to make this change 
in the beneficiary under his certificate. The association had no reason 
for refusing the new certificate, and no interest in so refusing. No dis- 
cretion in  the matter. I t s  action in receiving the application and issuing 
the new certificate was merely formal and related back to the time when 
the application was delivered to the secretary of the branch of the asso- 
ciation. The by-laws of the association provided for nothing to be done 
by the deceased after the delivery to the branch secretary. Everything 
to be done thereafter was to be done by the association and its officers 
and agents in the formal steps necessary to carry out and complete the 
change made by the deceased," citing Luhrs v. Luhrs ,  supra, as approved 
in T h o m a s  v. Thomas ,  131 N.  Y., 205; F i n k  I ) .  P i n k ,  171 N.  Y., 624; 
Lahey  v. Lahey ,  174 N .  Y., 146. I n  the L u k r s  case the facts were also 
similar to those we have here, and the Court said, in making the same 
ruling: "The certificate, when issued, may be thus regarded as relating 
back, on the ground that i t  is merely and purely a formal act on the part 
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of the Supreme Lodge, registering and giving written evidence of a 
transaction, all the material facts of which had occurred during t.he life- 
time of the deceased. No new rights were brought into being by the 
action of the Supreme Lodge after the death of the member, but that 
action simply gave the proper written evidence to the beneficiary of the 
existence of those rights which had in  fact accrued before the formal 
issuance of such written evidence." The Court further said in that case : 
"There is nothing in the point that the deceased, having designated his 
wife as the beneficiary, could not thereafter deprive her of the money 
due upon the policy. The contract was one provided for by and in  
accordance with the constitution and by-laws of the organization, and 
the original certificate was issued subject thereto, and i t  was the nn- 
doubted law that if the rules and regulations were complied with, the 
beneficiary could at any time be changed by the direction of the mem- 
ber." The identical contention which was made here by the plaintiff 
was considered in Sanborn v. Black, supra, and treated in  the same man- 
ner as it was by the courts in  the cases just mentioned, the Court saying 
in  its opinion : "It is not claimed that any reason existed in this case for  
withholding consent. The person designated as beneficiary is one of a 
class entitled to become such, and, so far  as appears, is unexceptionable 
in  all respects. One purpose of the by-law w&to secure to the associa- 
tion reliable evidence of every change in beneficiaries, so that it would - 
know to whom it was liable upon the death of a member, and be pro- 
tected, to some extent a t  least, from litigation by adverse claimants. 
Anthony v. Assn., 158 Mass., 322, 324; Supreme Council, Amer. Legion 
of Honor, v. Smith,  45 N. J .  Eq., 466; Supreme Conwlave v. Cappella, 
41 Fed. Rep., 1, 4. Here this purpose was fully accomplished. Black's 
designation was sufficient, in form and substance. I t  was forwarded to 
and received by the association several days before his death. H e  did 
all that he was required to do, all that he could do, to complete the trans- 
fer of the association's obligation to Louisa. There being no sufficient - u 

reason to justify other action on the part of the directors, he had the 
right to hare the transfer consented to by them and recorded. The only 
reason suggested why consent was not given and record was not made is  
because the directors did not meet before his death after receiving the " 
assignment. I f  they had met and declined or neglected to consent, and 
Black had lived, law or equity would have furnished him an adequate 
remedy to secure his right. Walker v. Walker, 63 N. H., 321. Upon 
his death, Louisa's expectancy became a vested right. She became enti- 
tled (as he was, in his lifetime) to insist that the directors should per- 
form their duty under the contract. Scott v. Association, 63 N. H., 556 ; 
Connelly v. Association, 58 Conn., 552; Vivar v. Knights of Pythias, 52 
N. J .  Law, 455. Under the circumstances, equity treats that as done 
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which ought to have been done. Supreme Conclave v. Cappella, 41 Fed. 
Rep., 1; Isgrigg 21. Schooley, 125 Ind., 94." I n  that case the policy was 
changed from the first to the second wife as beneficiary, and the by-laws 
required the consent of the company to be expressed and recorded, which 
was not done, though the request of the insured to make the change had 
been received by it. I t  was then further said that the association's 
promise to pay the sum named in the policy to the person designated is 
absolute, giving the insured the right to choose and to change the bene- 
ficiary a t  will, and thus i t  is distinguished from the ordinary policy of 
insurance, as no one has a vested interest to the insurance in the lifetime 
of the insured, because of this clause as to the selection of the beneficiary. 
The insurer cannot arbitrarily withhold its consent to the change, nor 
defeat the will of the insured, by its negligence or bad conduct, as this, 
the Court said, ~ ~ o u l d  go to the destruction of the thing granted, which, 
according to the well known rule, would pass, discharged of the condi- 
tion. See Walser  T. Insurance Co., 178 X. C., 350, where the right to 
choose the beneficiary is discussed. 

The following language of the Court, in S c h o e m n  v. Grand Lodge, 
supra,  at p. 355, is relevant to one phase of this case: "The recorder is 
stated to be the proper officer to receive the instrument designating the 
change, and, having electled to accept it, i t  must be treated as a compli- 
ance with the requirements-of the lodge. The main question is, did the 
member succeed in  expressing his intention to change the beneficiary? 
Under the findings of the court, i t  is clear that he did, and that his 
desire was made known to the satisfaction of the association, substan- 
tially in accordance with the requirements of the constitution." In 
Hancock Muf. L. I n s .  Co. c. White, slLpra, it was held that the bene- 
ficiary newly designated is entitled to the fund when the assured has 
done everything that was necessary on her part to effect the change, the 
provision for the consent of the company being inserted solely for its 
protection, and, therefore, one on which it alone can insist; and where 
i t  has consented, or waived its consent, the change of beneficiary was 
sufficiently made. I n  that case consent of the company had not been 
given, nor any record made of the transaction on the books of the com- 
pany, and yet the fund was adjudged as belonging to the person named 
in the written request for the change. The Court said, in S t .  Louis 
Police Relief Assn. z.. Strode, supra:  "As a general rule, the regulations 
of the association respecting a change of beneficiary should be followed, 
but well established exceptions to literal compliance exist, as where the 
society waives a strict observance of its own rules; where i t  is beyond the 
power of the insured to comply literally with such regulations; and, 
finally, where the insured has done all, on his part and in his power, to 
change the beneficiary, but death intervenes before the full consumma- 
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tion of the change. Supreme Council, etc., v. Cappella, supra; National, 
etc., Assn. v. Kirgin, 28 Mo. App., 80." 

I n  none of the cases reviewed by us was there any more compliance 
with the terms of the policy than there was in  this instance. But Nally 
v. Nally,  supra, bears the closest resemblance to our case in its important 
facts. There, as here, the policy u7as payable to the sister, and the 
insured requested that it be changed, so as to be payable to the woman 
whom he had subsequently married. No change was made in the policy, 
which was in possession of the sister, but the officers of the company 
promised to attend to the matter, but failed to do so. The Court held 
that the gift to the sister was not perfected, so as to be absolute and irre- 
vocable, there being a clause allowing a change of beneficiary or, assign- 
ment of the policy. Held, further, that there being no condition in the 
policy requiring the consent of the beneficiary named therein to a change 
of any of its terms or of the parties entitled to claim under i t ;  whether 
such change was to be effected by par01 or in writing was a matter 
entirely between the assured and the company; and if the.latter chose to 
dispense with any of the modes of effecting this purpose, i t  concerned no 
third party, nor could the company capriciously refuse the change. The 
marriage having brought the wife into the designated class, which quali- 
fied her to be a beneficiary, and the object of the change being a merito- 
rious one, equity will consider that as done which ought to have been 
done, and give relief accordingly. Two cases could not be more alike in 
their material facts than Nally v. Nally and this one, except that in this 
case more was done than was attempted in that one. We might add 
many other cases to this list which establish beyond question the same 
doctrine, for there are such, but those cited will suffice to show how well 
settled the principle is by the decisions of the courts. 

I n  this case the application was written by the insured's friend and 
an  officer of the lodge ; i t  was received by the Grand Lodge, and accepted 
as a sufficient compliance with the rules of the order. The policy had 
been lost-destroyed by rats, as the insured believed-and could not be 
produced for the "change in its face" to be made. A new policy could be 
issued, of course, but this provision is intended to be a t  the option of the 
insured, and if it could be thus issued the lodge should have issued it. 
But i t  was content with the written request which i t  had accepted, which 
was equivalent to a clearly implied agreement that the proper change 
had been made in sufficient form, or, at  least, to an  implied promise to 
make the change. This Court has held, in  Flours v. Insurance Co., 144 
N. C., 232, that an oral contract of insurance, or an oral promise to 
insure, which is executory in its nature, will be upheld if otherwise valid, 
except, perhaps, in  the case of guaranty insurance, citing Vance on 
Insurance, 148; 1 Beach on Insurance, sec. 438, note 2. That case was 
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approved in Lea  v. Insurance Go., 168 N .  C., 478, where numerous cases 
- - 

are cited. The policy which is generally issued upon the oral agreement - .  

is only the evidence of the terms of the contract. So, in this case, i t  was 
evidently intended that the acceptance of the request, and the assent 
thereto, was regarded as sufficiently formal, without the change in  the 
face of the policy, especially as the latter was lost, and therefore a literal 
compliance was not possible. Any further action on 'the part of the 
insured, or the proposed beneficiary, was waived by the conduct of the 
lodge. I t  would be a singular and unwarranted perversion of justice if 
we should hold otherwise. The intention of the company to make the 
change in accordance with the application of the insured is so manifest 
that no court could well refuse to execute it. I n  the recent case of 
Supreme Council of t h e  Roya l  A r c a n u m  v. Behvend, decided by the 
Supreme Court of the United States, 3 June, 1918 (Advance Opinions, 
published by L. Coop. Pub. Co., 1 July, 1918, No. 15, at  pp. 608-611), 
,Justice Brandeis  said: "The plaintiff alleged that the certificate had 
not bccn surrendered and that she had not been requested to surrender 
or deliver up the same for change of benefici~ry. The latter allegation 
is denied by the affidavit of defense, and the statements therein contained 
must be taken as true. But the fact is not material. As indicated by the 
printed 'Form for Change of Beneficiary,' indorsed on the certificate, 
which refers to both 'surrender and return,' the requirement of a surren- 
der does not necessarily imply a return to the order of the original 
paper, called the 'benefit certificate.' Furthermore, requirements of that 
character are made for the protection of the society, and if complied 
with to its satisfaction, or if waived by it during the lifetime of the 
insured, cannot be availed of to support the claim of a former bene- 
ficiary." 

The question of evidence presents little or no difficulty. The testimony 
of Daniel Roberson was sufficient to show a compliance with the rule of 
the lodge, as the policy was lost and could not therefore be produced, and 
the lodge was satisfied with what Roberson said was done. His testimony 
was admitted, without objections, save two, which are clearly untenable, 
i t  being competent for him to state what the insured said to him, as he 
was asked by the insured to write out the request to the lodge and sign it 
for him. This was substantially all of his answer. Roberson could not 
have performed the service as the insured's agent, unless he knew what 
the latter wished him to do. The very nature of the question, to which 
objection was taken, discloses its competency. The other matter was 
irrelevant. I t  made, no difference who paid the premiums. 

I t  was competent for the witness, P. A. Richardson, to state that the 
application for the change was received in his office, he being the proper- 
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officer of the lodge to receive it. That was an independent fact, and did 
not involve any disclosure of the paper's contents. 

I t  generally is true that the writing itself is the best evidence of its 
contents, but here it was not necessary to prove more than that the 
insured himself had done all that was required of him, or all that he 
could do. To speak, therefore, of the change of beneficiary, as made in 
the records of the lodge, was harmless, if i t  was not competent. Again, 
the question, as i t  was framed, was proper, as also was the direct answer 
to it. I f  what the witness afterwards said. under further examination and 
cross-examination, without any objection entered, except by a motion to 
strike i t  out, after i t  all was in-was objectionable in any respect, the 
particular part considered so should have been pointed out or specified 
by objection to i t  in due time, for some of the mass of testimony was 
dearly competent; and under a general objection, or motion to strike 
out, we will not undertake to separate the two and eliminate the incom- 
petent part. S. v. Ledford, 133 N. C., 722, where i t  was said: "The 
objections are general, and the rule is well settled that such objections 
will not be entertained if the evidence consists of several distinct parts, 
some of which are competent and others not. I n  such a case the objector 
must specify the ground of the objection, and i t  must be confined to the 
incompetent evidence. Unless this is done, he cannot afterwards single 
out and assign as error the admission of that part of the testimony which 
was incompetent.". Howard v. Wright, 173 N. C., 339, 345; Dunn v. 
Lumber Co., 172 N. C., 137; Ricks v. Woodwurd, 159 N. C., 647; S. v. 
Poster, 172 N. C., 960, and Goins v. Indian Training School, 169 N. C., 
739, which was an exception to an affidavit (treated as a deposition, by 
agreement) and a motion to strike it out. The same rule was applied 
and the motion overruled. But in  the view we have taken of this case. 
on its merits, we are of the opinion that the evidence, even if any of i t  
was incompetent, was harmless or not of sufficient importance to have 
affected the result or to warrant a new trial. Goins v. Indian Training 
.School, supra. . 

The charge covered all the controverted questions, and was clear and 
full. I t  was really a question of fact for the jury whether under the 
evidence the change of beneficiary had been requested by the insured and 
he had done all required of him. There was evidence su5cient to sup- 
port  the verdict as a whole, and we find no error in the record. 

No  error. 
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J. TV. BROWN v. T. W. COSTEN, C. TV. HUDGINS, AND W. M. SPARKMAN, 
COUNTY BOARD OF ELECTIONS OF GATES COUNTY. 

(Filed 18 September, 1918.) 

1. Elections-Primaries-Courts-Jurisdjction. 
I n  the absence of express statutory plwvision, the courts of the State 

have no jurisdiction to interfere with political parties in the choice of 
their candidates for office, nor to regulate or control the methods and 
agencies by which they a re  selected, except by appropriate legal remedies 
to enforce the performance of plainly ministerial duties or the protection 
of clearly defined legal rights existent and conferred usually by the Con- 
stitution and legislation applicable to the subject. 

2. Same-County Boards of Election-Statutes. 
Under the provisions of our primary law (chapter 101, Laws of 1915), 

the right of a voter to cast his ballot therein depends not only upon his 
legal status, but upon the,good faith of his intent to affiliate with the party 
holding the primary, and his right in  the latter respect is  left to the deter- 
mination of the registrar and judges of election, without power vested in 
the courts t o  supervise or control their action; and, this being an indeter- 
minate political right, the decision of the county board must be considered 
final, so f a r  a s  the courts a re  concerned, when the primary has been held 
in all respects in accordance with the provisions of the statute. 

3. Same-Injunction. 
Where a primary has been held in accordance with the provisiolls of the 

statute (chapter 101, Laws of 1915), . the courts have no jurisdiction to 
supervise or review the action of the local board of elections upon the 
question of whether a certain number of voters were qualified as  to their 
party affiliation, etc., to  vote thereat; and temporary injunction against 
i ts  tabulating and publishing the ballots as  returned by the registrars and 
poll-holders of the various townships, and declaring the nominee of the 
primary, is properly dissolved. 

ACTION heard  on  re tu rn  t o  prel iminary restraining order  and  b y  con- 
sent, before Whedbee, J., decision being filed a t  J u l y  Term,  1918, of 
GATES. 

T h e  action w a s  to  set aside the  results of a legalized pr imary  f o r  Gates  
County  and  restrain the  defendants, t h e  County Board  of Elections, 
f r o m  tabulat ing a n d  publishing t h e  results of same, i n  so f a r  a s  it 
affected t h e  selection of t h e  Democrat ic  candidate  f o r  sheriff;  plaintiff, 
one  of the  contestants f o r  t h e  nomination, claiming t h a t  on  the  returns 
a s  certified b y  t h e  poll-holders, h i s  opponent, one C. M. Lawrence, was  
selected a s  t h e  nominee, and  t h a t  this result w a s  brought about  chiefly 
because t h e  regis trar  and  judges of election a t  several of t h e  voting pre- 
cincts h a d  wrongfully and  willfully refused t o  receive the  votes of a 
good number of  qualified voters, a n d  whose purpose was  t o  vote f o r  
plaintiff a s  t h e  Democrat ic  nominee. 
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The nature of plaintiff's claim for relief is set forth in his verified 
complaint, as follows: "That if the Election Board of Gates County are 
permitted to tabulate and publish said ballots as returned by the regis- 
trars and poll-holders of the various townships and declare the said 
C .  M. Lawrence is the nominee of the primary for sheriff under the 
existing facts and conditions, the injury to this plaintiff will be irrepara- 
ble, and he is without remedy, save in a court of equity." The prayer 
for judgment being that the primary election for the irregularities and 
errors herein set out be declared null and void, and for such other relief 
as the court may deem just. 

On the hearing, there was judgment that the restraining order be dis- 
solved, that the results of the primary be forthwith tabulated and de- 
clared pursuant to the statute, and the costs taxed against. plaintiff. 

From which said judgment plaintiff, having duly excepted, appealed. 

R. C. Bridger and S. Brown Shepherd for plaintiff. 
Aydlett, Simpson. & Sazwyb~, A. P. Godwin, and T .  W .  Costen for 

defendants. 

HOKE, J. Chapter 101, Laws 1915, purports to provide for a legal- 
ized primary, by which the recognized political parties of the State may 
select their candidates by choice of the bona fide party voters. 

I n  section 31 the statute is made to apply to any and all political par- 
ties who had candidates for State offices at the general election of 1914, 
and, in addition, any other political party described as such in a declara- 
tion signed by 10,000 legal voters of the State and filed with the State 
Board of Elections thirty days before the time fixed for State officers to 
file notices of their candidacy. And a qualified voter at such primary is 
said to be one who is a qualified voter of the State or who will become 
one on or before the next general election, and who has "declared and 
had recorded on the registration book (in a column provided for the 
purpose) that he affiliates with the political party in whose primary he 
proposes to vote, and is in good faith a member thereof, meaning that 
he intends to affiliate with the political party in whose primary he pro- 
poses to vote, and is in good faith a member thereof." Statute, secs. 
5 and 11. 

Provision is also made, both in the general law of elections, made a 
part of the act when not inconsistent with the terms of same, and in the 
statute itself, that the qualifications of any elector proposing to vote, 
and his good faith as to his declared intent to affiliate with the party, 
may be challenged, and i t  is made the duty of the registrars and judges 
of the election to determine whether or not the elector has a right to vote 
in the primary. Statute, secs. 3 and 11. 
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I n  the present case i t  appears from the allegations of plaintiff's com- 
plaint that on 1 June of the present year the primary was duly entered 
upon, in which the plaintiff and C. M. Lawrence were opposing candi- 
dates for sheriff; that the registrars and judges of election for the vari- 
ous precincts were duly appointed for the proper holding of said ~ r i -  
mary ; that, having duly qualified, the votes were deposited in the various 
boxes under the supervision and according to the rulings of these 
officials; that at  the close of the election, the votes having been correctly 
tabulated were duly certified to the county board of elections, etc., and 
that if the county board is permitted to tabulate and compile said 
returns, as the law requires, it will show that, plaintiff's opponent, C. M. 
Lawrence, has received the nomination. 

On these a~erments,  admitted by the defendants to be true, it is pro- 
posed by plaintiff to stay further action by the county board and declare 
the primary void on the affidavits of certain applicants, 65 or 70 in 
number, that they attended the primary for the purpose of voting for 
plaintiff and "offering to affiliate with the Democratic party by voting 
for its candidates in the primary, and by voting for its nominees at  the 
next general election, and they were wrongfully, willfully, and know- 
ingly denied the privilege of voting by the registrar and judges conduct- 
ing the primary." 

I f  we were permitted to enter on the investigation contemplated in 
the present action, the relief sought by plaintiff could not be awarded, 
for the reason that his allegations of fact are not sufficiently sustained. 
I n  several of the precincts where the larger proportion of the illegalities 
are said to have occurred, there are affidavits of the registrar and at  
least one of the judges and others that no applicant was refused the right 
to vote, except when on being questioned, as provided by the statute, i t  
appeared that they were not members of the Democratic party and did 
not in good faith intend to affiliate with such party. Apart from this, 
there is no allegation nor claim that these rejected applicants had caused 
their purpose to affiliate with the Democratic party to be written on the 
registration books as the statute requires (sections 5 and ll), nor that 
they had been denied the right to do so by the primary officials or others. 
Nor does it anywhere definitely appear that the reception of the votes 
in controversy would have changed the result as disclosed by the returns. 
DeBerry v. Nicholson, 102 N. C., 465. 

But we are of opinion that the inquiry suggested by these pleadings 
and the evidence is not open to the courts, nor have they any jurisdic- 
tion to pursue or determine it. 

I t  is the recognized position in this country that courts of equity or 
courts in the exercise of general equitable principles have no power to 
interfere with political parties in the choice of their candidates nor to 

S l ' i 6  
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regulate or control the methods and agencies by which they are selected. 
Time out of mind, courts, in the exercise of these principles, hare bee11 
restricted to the administratioil and adjustment of property as distin- 
guished from political rights, and the well-considered authorities on 
the subject are to the effect that, in the absence of express statutoi\- 
provision, neither courts of law or equity have jurisdiction in causes of 
the latter character except by appropriate legal remedies to enforce the 
performai~ce of plainly mii~isterial duties or the protection of clearly 
defined legal rights existent and conferred usually by the Coilstitution 
and legislation applicable to the subject. Bri t t  a. Canrassing Board, 
173 N.  C., 797; In re Sawye?", 124 U.  S., 200; H u n t  r .  Hof fman,  125 
Minn., 249; Or. S. Vot ing  AtIachine Co. 1 . .  Hobson, 132 Iowa, 38; Shoe- 
maker  v. C i t y  of Des Moines, 129 Iowa, 244; W a l l s  P. Brundidge, 109 
Ark., 250; F l e t c h ~ r  P.  Tu t t l e ,  151 Ill., 41; C i t y  of Dallas I * .  Street Ry. ,  
105 Texas, 337 ; Greene I ? .  Mills, 69 Fed., 852. 

As said by Associate Justice Phil l ips  in C i t y  of Dallas it. Street B y . ,  
supra,  "Elections belong to the politiral branch of the government, and 
the general rule is that they are beyond the control of judicial power." 
And i t  may be added that the free and untrammelled exercise of these 
political rights, being the very base and buttress of popular government, 
even express legislation on the subject should be so drawn that the con- 
stitutional right of the citizen to vote for the candidate of his choice 
should always be most carefully safeguarded. 

This being in  our view the correct position, plaintiff's right to relief 
must depend upon the proper construction of the primary law, and on 
perusal of its provisions, i t  is clear, we think, that the Legislature did 
not and did not intend to vest the courts with power to enter on an 
investigation of this character, but has referred the question chiefly 
involved, the right of an applicant to vote in the primary, to the de- 
cision of the election boards at  the various precincts. Under the statute, 
the right so to vote has bee11 made to depend not only on the applicant's 
status as a legal voter, but on the good faith of his intent to affiliate 
with the party holding the primary, and, having provided for the selec- 
tion of the registrar and judges, that they act under the sanction of an 
official oath ,  made them indictable for willful neglect or failure to 
perform their duties properly; and, further, that at  the request of the 
chairman of any political party, the local board shall select some elector 
of that party to attend and witness the conduct of the primary as an 
additional guarantee of fair play, the Legislature may have concluded 
that these local boards were the best tribunal that could be devised to 
determine the qualifications of a proposed voter. And it may have con- 
sidered, too, that, in the effort to obtain the general sense of party voters 
as to a candidabe through a legalized primary, it was'entirely imprac- 
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ticable under any court procedure now existent to enter on an extended 
investigation of this nature 'involving disputed questions of law and 
fact with the constitutional right of appeal and have the same ended 
so as to ascertain and announce the rightful candidate in time for the 
general election. 

Whatever may hare been the reason moving to this enactment, the 
statute in express terms provides (section 11) that whenever the right 
of a proposed elector to vote is challenged on the ground that he does 
not affiliate with such party or does not in  good faith intend to support 
the candidates nominated, it shall be the duties of the registrar and 
judges of election to determine' whether or not the elector has a right 
to vote; and, having so provided and conferred no power on the court 
to supervise or control their action and in the phase as now presented, 
this being an indeterminate political right, the decision of the local 
board must be considered as final in so far  as its effect upon the result 
of the primary is concerned, and i t  has therefore been properly ad- 
judged that plaintiff is not entitled to ally relief within the scope and 
purpose of his present snit. 

The ballots having been deposited in boxes prepared for the purpose, 
under the superrision and  rulings of the registrar and judges at  the 
different voting precincts, the law requires these officials at  the close of 
the primary to count the same and certify a correct return of the vote 
to the county and State boards of elections, respectively, this according 
to the nature of the offices, and these boards are directed to tabulate and 
publish the results, which results when published shall ascertain and 
determine the regular party candidate. The only provision of the law 
which authorizes or permits an examination or correction of these 
returns appears i11 section 27 of the act as follows: 

"That when, oil account of errors in tabulating returns and filling out 
blanks, tlie result of an election in any one or more precincts cannot be 
accurattly knowi~, the couuty board of elections and the State board of 
elections shall be allowed access to the ballot boxes in such precincts to 
make w recount and declare the results, which shall be done under such 
rules as the State board of elections shall establish to protect the in- 
tegrity of the election aild the ~*ights of the voters." 

A power, it will be noted, that arises to these boards o d y  "when, on 
account of errors in tabulating retur~ls or filling out blanks," the result 
of the election cannot he accmx:ttely Bnowi~, and confers no authority 
on the courts, assuredly, to inrestigate and pass upon the methods or 
manner in which tlic primary may have been conducted. 

The suggestiol~ that the act incorporates certain provisions of the 
general election law which might affect tlie interpretation is without 
significance, for in all cases where this occurs the statute itself coiltains 
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~rovision that the reference shall onlv prevail when not inconsistent " * 

with the terms of the primary law, the controlling provisions of which 
are as heretofore shown. I n  support of the right to maintain his action, 
we were cited by plaintiff to Johns ton  v. Board of Elections, 172 N. C., 
162, but the case-does not support his position. I n  that case, the pri- 
mary having been conducted pursuant to law and the result declared, 
showing that plaintiff Johnston was entitled to the nomination, the 
court entertained an application for a writ of mandamus compelling the 
election board to place the name of plaintiff upon the party ticket, this 
being a clearly defined legal right expressly conferred by statute, and 
the writ being the appropriate common-law remedy available in such 
cases. 

Speaking to the question in Johnston's case, the Court said: "While 
ordinarily courts may control political parties in the selection of their 
candidates for office, this principle does not apply where the Legislature, 
in  the exercise of its powers, has taken control of the subject and enacted 
a statute conferring on successful contestants in a legalized primary 
certain specified and clearly defined legal rights and enjoined upon an 
official board ministerial duties reasonably 'designed to make these rights 
effective." 

This decision is in clear illustration of the principle heretofore stated 
and approred, that while the courts, by appropriate common-law reme- 
dies, may interpose for the purpose of enforcing plainly ministerial 
duties or to protect clearly defined legal rights, it may not, without ex- 
press legislative provision, resort to general equitable principles involv- 
ing an interference with reco,~nized political rights and methods by 
which the candidates of the different political parties are chosen. 

On the record, plaintiff is not entitled to relief, and the judgment to 
that effect is 

Affirmed. 

PATTIE W. PERRY v. BRANXING MANUFACTURING COMPANY. 

(Filed 18 September, 1918.) 

1. Negligence-Fires-Prima Facie Case-Burden of Proof. 
Where there is evidence tendin:: to show thnt damage by fire to plain- 

tiff's land had been ci~used by defelli1:iiit's engine, a prima facie case of 
neeligei1c.e is mt~de out, shifting the lmrtlm of proof on the defendant to 
show that the fire was not due to any defective roi~dition of the engine or 
to any uegiige~lce of its employees kl its management or operation. 



N. C.] FALL TERM, 1918. 69 

2. Evidence - Corroboration-Instructions-Requests-el and Error- 
Rules of Court. 

A witness may testify to statements he had made to the defendant's agent 
when in corroboration of his testimony; and where the record states that 
it was confined to that purpose, or there was no request made that it be 
so confined, it will not be considered as reversible error on appeal. Rule 
27, 161 N. C., 438. 

3. Negligence-Evidence-Fires-Defective Engines. 
Where there is evidence tending to show that defendant's engine set out 

fire to the damage of the plaintiff's land, testimony of a witness that he 
had seen the same engine casting sparks a number of times before the fire 
started is competent. 

4. Appeal and Error-Evidence-Prejudice-Harmless Error. 
Testimony that is irrelevant, uncertain, aud indefinite, and which does 

not appear to have prejudiced the apyellant's right, and which could not 
have influenced the verdict, will not be considered as reversible error on 
appeal, nor will unanswered questions be so considered unless it is in some 
sufficient way made to appear to the court that their exclusion was preju- 
dicial to his rights. 

ACTION tried before Kerr, J., and a jury, at  February Term, 1918, of 
BERTIE. 

The action was brought to recover damages for the negligent burning 
of timber and other property on plaintiff's land. There was evidence 
tending to show that the fire was set out on the land by the defendant 
and came from the latter's engine. The court charged that if the fire 
was caused by the defendant's engine emitting sparks or coals, which fell 
upon the plaintiff's land and caused the fire, the burden would be shifted 
to the defendant to show that the fire was not due to any defective condi- 
tion of its engine, nor to any negligence in its management or operation. 
There were otlier instructions, to which no exceptions were taken. Cer- 
tain questions of evidence are raised which will be noticed in the opinion. 

The jury returned a verdict for the plaintiff on the issue as to negli- 
gence, and assessed her damages at $2,800. Zudgment waq entered upon 
the verdict, and defendant appealed. 

Winborne & Winborne and Gilliam & Davenport for plaintiff. 
Pruden & Pruden and Winston & Matthews for defendant. 

WALKER, J., after stating the case : There was ample evidence to show 
that the fire was caused by the defendant's engine, and the charge of the 
court, as to the burden of proof, is fully sustained by numerous cases 
heretofore decided in this Court. We will cite only a few of them: 
Knott o. R. R., 142 N. C., 238; Williums v. R. R., 140 N. C., 623; 
Whitehurst zs .  R. R., 146 N. C., 591; Cox v. R. R., 149 N. C., 86; Currie 
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T. R. R., 156 N. C., 419; d m a n  c .  Lumber Go., 160 N. C., 369, and the 
recent case of Hears 21. Lumber Go., 172 N.  C., 289, where the subject is 
fully discussed and many authorities cited, the entire trend of which is 
strongly against the defendant's contention in this appeal. We held in 
those cases that the authorities place the burden on the defendant to 
rebut the presumption of negligence, arising from proof connecting it 
with the origin of the fire, by evidence which will satisfy the jury that 
the engine was properly equipped, that competent men were in charge 
of it, and that it was prudently operated; "and necessarily the burden 
of the issues embracing these facts alone is on the defendant." Currie I ! .  

R. R., 156 N. C., 423, where i t  is said that the presumption of negligence 
arising from %he fact of setting out the fire which caused the burning is 
one cd fact and not of law, and is itself evidence of negligence; and, fur- 
ther, that the evidence in the case should be submitted to the jury to find 
the ultimate fact in connection with the presumption of evidence and the 
burden which is imposed upon the defendant or person against whom the 
presumption arises. We said in Kornegay's case, supra: "When it is 
shown that the fire originated from sparks which came from the defend- 
ant's engine, the plaintiff made out a prima facie case, entitling him to 
have the issue as to negligence submitted to the jury, and they were jus- 
tified in  finding negligence, unless they were satisfied, upon all the evi- 
dence in the case, that in fact there was no negligence, but that the 
defendant's engine was equipped with a proper spark-arrester and had 
been operated in a careful or prudent manner." The reason for the pre- 
sumption in such a case was well stated by Chief Justice Smi th ,  in 
-4yeock 1 % .  B. B., 89 N. C., 329, which was approwd by the Court, 
through Justice Burwell, in Xaynes  P .  Gas Co., 114 N.  C., 203, and in 
many subsequent cases, 2s follows : "A numerous array of cases are cited 
in the note (€2. R. v .  Schurtz, 2 Am. & Eng. R. R. Cases, 271) in support 
of each side of: the question as to the party upon whom rests the burden 
of proof of the p remce  or absence of negligence, where only the injury 
is shown, in case of fire from emitted sparks, while the author favors the 
class of cases which impose the burden upon the plaintiff, we prefer to 
abide by the rule so long understood and acted on in this State, not alone 
because of its intrinsic merit, but because it is so much easier for those 
who do the damage to show the exculpating circumstances, if such exist, 
than i t  is for the plaintiff to produce proof of positire negligence. The 
serrants of the company must know and be able to explain the trans- 
action, while the complaining party may not; and it is just that he 
should be allowed to say to the company, 'You have burned my property, 
and if you are not in default, show it, and escape responsibility.' " It  is 
said in Moore v. R. B., 173 N. C., at  p. 313: "There is no difference of 
opinion as to the law applicable to this case. I t  is settled that if the 
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plailltiff has introduced evidence sufficient in probative force to justify a 
jnrv in finding that the fire was caused by a spark from defendant's 
engine, the issue should h a ~ e  been submitted, the weight of the eridancc 
being a matter for the jury. I n  such case the defendant is called llpon to 
prove that its engine was properly equipped and operated. I f  so 
equipped and operated, there is no negligence or liability upon the part 
of defendant," citing Williams I ? .  R. R., 140 N .  C., 624; Amnn 1 . .  ~ A L W L -  

ber Go., 160 hT. C., 371; McRainey 1 1 .  R. R., 168 N.  C., 571. We there- 
fore hold that the charge of the learned judge was correct, as it f0llO~ed 
the established precedents. Boney 1'. R. R., 175 N.  C., 354. 

The testimony of W. M. Stokes, to which defendant excepted, was 
competent in all respects. What he said to C. V. Liverman, defendant's 

I witness, was corroborative of his own testimony as to the fire. White- 
hurst r .  R. R., supra; Xatthews I$. Insurance Co., 147 N.  C., 342 ; Row- 
man r.. Blanlcenship, 165 N.  C., 519; Elliott 7,. R. R., 166 N. C., 481. 
The particular ground of the objection, as stated in the brief of defend- 
ant, is, that i t  was not restricted by the judge to the purpose of corrobo- 
ration. But the record states that it was, and we are bound by the state- 
ment. At any rate, there was no request that it be so restricted. This 
evidence haring been so confined, the argument that the declaration was 
made to Mr. Liverman, superintendent of the defendant, is of no avail; 
and, further, i t  is evident that i t  was not permitted to be used for the 
purpose of charging the defendant with liability. 

I t  may be well to remind the profession of Rule No. 27, which was 
adopted some time ago (164 N. C., p. 438), by quoting it again: "When 
testimony is admitted, not as substantive evidence, but in corroboration 
or contradiction, and that fact is stated by the court when i t  is admitted, 
i t  will not be ground for exception that the judge fails in his charge to 
again instruct the jury specially upon the nature of such evidence, unless 
his attention is called to the matter by a prayer for instruction; nor will 
i t  be ground of exception that evidence competent for some purposes, but 
not for all, is admitted generally, unless the appellant asks, at the time 
of admission, that its purpose shall be restricted." 

The statement of the witness, W. M. Stokes, that he had seen the same 
engine casting sparks a number of times before the fire started, was com- 
petent. Knott I . .  R. R., 142 N.  C., 238; Whitehurst v. R. R., supra; 
Daniels I * .  R. R., 158 N. C., 418; Kerner ?I. R. R., 170 N. C., 94; Meares 
1 . .  Lumber Co., 172 N.  C., 289. See, also, Texas, etc., R. R. Co. v. Wat- 
S O I L ,  190 U. S., 287, and Texas, etc., R. R. Go. w. Roseborough, 235 
U.  S., 429. 

The question in regard to the sale of land by the grandmother, if rele- 
ran t  and otherwise competent, was too uncertain and indefinite; and as 
to the question relating to the defendant's survey of the land, it was not 
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necessary to notify the plaintiff, and i t  was immaterial whether she was 
notified or not. The exclusion of the question asked the witness, L. E. 
Stokes, when he was recalled, is not well taken, and, besides, is harmless. 
The  question was a mere repetition of the defendant's cross-examination 
of the witness when on the stand the first time, and the question of dam- 
ages was then exhaustively investigated. I t  does not appear that  his 
answer mould hare  been farorable to the defendant, nor does it appear 

A 

what his answer would have been, so that  the Court can see that  the 
ruling was prejudicial. I n  Jenkins v. Long, 130 N .  C., 269, the question, 
"Did you ask where he n7as 2'' was excluded. Justice ,411en said : "There 
is nothine on the record to show what would have been the answer of the - 
witness, nor what mas expected to be prored, and we cannot see that the 
defendants ha re  been prejudiced by the ruling of the court. I t  may be 
that  the mitiless did not ask where the plaintiff was, or, if he did, that 
the person of whom the inquiry was made did not Bnow, or, if he knew, 
that  she would not tell him, or, if she told him, that  the answer would not 
be prejudicial to the cause of the plaintiff. An appellant is required to 
show error. and in order to get the benefit of evidence excluded, it must 

u 

reasonably appear what i t  is  intended to prove, and that  the exclusion of 
the evidence is  prejudicial." There are many cases to the same effect. 
I t  nlav be said, generally, that if any ruling upon the evidence was tech- 
n i c a l l ~  erroneous, i t  was harmless, i t  haring no appreciable influence on 
the result. Harris 1 % .  R. R., 173 N. C., 110. I t  was held in  Carson v. 
Insurance Go., 171 K. C., 135, that if the exceptions, considered as a 
whole, are not of sufficient importance, or not so material as to justify a 
reversal, and when dealt with seriatim there is no substantial error in 
law, the judgment will not b'e disturbed. 

We hare  already considered the exceptions to the charge and found 
them to be groundless, and upon a review of the &ole record we can 
find no error therein. 

A o error. 

C. E. WILKINS v. VASS COTTOK MILLS. 
(Filed 18 September, 1918.) 

1. Contracts-Offer to Buy-Acceptance of Offer. 
An acceptance of an offer must be in accordance with its terms, without 

substantial change therefrom, either by word or act, for it to show the 
agreement of the minds of the contracting parties thereon and become a 
binding contract. 

2. Same-Additional Offer-Rejection. 
An offer by telephone to buy 10,000 pounds of 20's and 24's cotton yarua 

of specified kind. according to specifications of an existing contract, with 
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weekly shipments to commence thereafter, replied to by telegram, "For 
immediate acceptance can furnish your order at  half-cent advance over 
other order cotton higher," which in turn was replied to, "Telegram, 
accept offer make it twenty-five thousand if can make sixteens and 
eighteens, wire immediately," and followed by telegrams to original offerer, 
"Cannot increase order we do not make number below twenty": Held, 
the words of the second telegram, "accept offer," was a binding accept- 
ance of the proposition to sell 10,000 pounds of the yarns specified at  an 
advance of half of a cent, and not affected by the rejected proposition to 
increase the amount to 25,000 pounds upon the condition named. 

3. Contracts-Offers to Buy-Acceptance-Telegrams-Punctuation. 
Where an offer to sell has been made and accepted by telegrams, and, 

though not punctuated, the messages are so worded that they were fully 
understood by the parties,, the absence of punctuation therein is im- 
material. 

4. Contracts-Telegrams-Telephones-Confirmation. 
Where it is customary to follow offers to buy, and acceptances of such, 

made by telephone and telegraph, with confirmatory letters, for the pur- 
pose only of making more certain the terms of the resulting contract, and 
an acceptance of such an offer has been unconditionally made in full 
accordance with its terms, the failure of the parties to send such letters 
will not alter the binding effect of the contract. 

5. Contracts-Offers to Buy-Acceptance-Telegrams-"Wire Immediately." 
Where an offer for the sale of cotton yarns has been made by telegram 

for immediate acceptance, and immediate reply of acceptance has been 
sent by telegraph, with a proposition to increase the order in yarns of cer- 
tain other sizes, "wire immediately," which was rejected, the words, "wire 
immediately," refer to the new and independent offer to buy, and does not 
affect the binding force of the accepted offer to sell. 

ACTION tried before Whedbee, J., and a jury, at' April Term, 1918, of 
WAYNE. 

Judgment of nonsuit upon the evidence, and plaintiff appealed. 
This action was brought to recover damages for a breach of contract 

to sell and deliver cotton yarns to the plaintiff. The nature of the case 
will appear from the testimony of the plaintiff and other brief excerpts 
from the record. Plaintiff testified: "I live in Goldsboro, N. C., and 
have had dealings with the Vass Cotton Mills Company. On 16 Octo- 
ber, 1916, I received an  inquiry from one of my customers, the Drexel 
Knitting Mills, at  Drexel, N. C. I thereupon, on the same date (16 
October, 1916), called up Vass Cotton Mills Company over the long- 
distance telephone, and talked with Mr. Graham, who is secretary and 
treasurer of the Vass Cotton Mills, and with whom I had dealt before. 
I told Mr. Graham that I wanted 10,000 pounds of 20's and 24's, of the 
same specifications and shipping instructions, and same weekly ship- 
ments as under the present contract, which we had a t  that time, and to 
begin at the expiration of that contract. H e  stated that he was not able 
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to quote at  that time; that he had to see about getting cotton, and that 
he would wire me the next day. On the next day, which was 17 October, 
1916, I received a telegram in reply to the inquiry by long-distance tele- 
phone of the day before, as follows: 

V ~ s s  N C October 17th 1916 
C E WILXINS Goldsboro N C 

For immediate acceptance can furnish your order at half-cent advance 
over other order cotton higher 

(Signed) V ~ s s  COTTON MILLS 

(This telegram was written in capitals, without any punctuation, 
when received by plaintiff.) 

'(At that time I had a contract with the defendant, under which i t  was 
then delivering at the price of 33v2 cents per pound. The original of 
this contract is in the possession of the defendant. This made the price 
of yarns of the first contract 34% cents per pound, basis 20's. The price 
of the second contract was therefore 35 cents per pound, basis 20's. 
Upon receipt of this telegram I immediately delivered the following 
telegram to the Western Union Telegraph Company for transmission to 
defendant : 

GOLDSBORO, N. C., October 17th, 1916. 
V ~ s s  COTTON MILLS, Vass,  N. C. 

Telegram. accept offer. Make it twenty-five thousand if can make 
sixteens and eighteens. Wire immediately. 

(Signed) C. E .  WILKINS. 

(When received by the defelidant, this telegram was written in capi- 
tals, without punctuation, though i t  was in the exact form as above set 
forth when delivered by plaintiff to the telegraph company.) 

"To this telegram I received the following by wire: 

V ~ s s  N C 5 p m October 17th 1916. 
C E WILKINS Qoldsboro iV C 

Cannot increase order we do not make numbers below twenty 
(Signed) V ~ s s  COTTON MILLS 

5 %  p m 

"In my conversation over the phone with Mr. Graham on 16 October, 
1916, I had asked him for a price on 10,000 pounds of 20's and 24's to 
follow preseht contract, at the same rate of present contract, to be 
shipped to the same customer. My recollection is, that the contract 
which I refer to as 'present contract' expired about the first week in 
I 
, 



N. C.] FALL TERM, 1918. 75 

December, 1916. At the expiration of that, the defendant did not ship 
any yarns on the second contract. I requested them to make shipments, 
but they did not do so. I first wrote, requesting them to make shipments 
on this second contract on 19 December, 1916. I did not get a reply to 
that letter, so I wrote them again on 29 December, in reply to which 1 
received the following telegram : 

V ~ s s  N C 3:25 p m December 30th 1916. 

MR C E WILKINS Goldsboro N C 
Letter 29th have only one order which is completed can furnish 

amount Hetrich forty-four cents. 
(Signed) VASS COTTON MII,I.S 

4 :O9 p m 

"This was the first notice I had from them that they did not intend to 
ship on this second contract. The market price for yarns of the charac- 
ter referred to in this contract, on 30 December, 1916, was 43 cents per 
pound, basis 20's. Upon receipt of this telegram, I took the matter up 
with them by phone and also wrote them." 

There was evidence of a custom to follow up orders by telegram or 
telephone, with a letter of confirmation to prevent errors in transmis- 
sion, and when such confirmation was i ~ o t  forthcoming the manufacturer 
called for it, at  his option. Plaintiff, in regard to this custom, testified: 
"It is a fact that both by telephone and telegraph errors frequently 
creep in. I t  is my custom, after transactions by telephone or telegraph, 
to send letters of confirmation. I did not do this in  this instance. I t  is 
not a fact that the price of yarns is regulated by the price of cotton. 
This is not the only order that I had with the Vass Cotton Mill Com- 
pany i n  which I failed to send formal order with specific instructions. 
There is one time I didn't send it until they called my attention to it. 
I didn't send it with the contract, and they asked me to send a formal 
order, and I did so. As a matter of fact, I did send qecific orders, or 
formal orders, in each of the 'other instances. . . . The 2,500 pounds 
I bought from them was to cover pa;t of this 10,000 pounds which I 
had contracted for (and which defendant refused to ship). I n  the one 
instance, besides this, in which I failed to send what they called con- 
firmation, the company requested it, and I did send it at  their request. 
This is the invariable custom of companies manufacturing yarns. There 
is no controversy about the first contract. I wish to explain what I 
said about the price of yarns being regulated by the price of cotton. 
Of course, it is, primarily, but there are cases in which the price of cot- 
ton would advance more, but it doesn't necessarily follow that the price 
of yarn advances, and this case was one of them. We have a case today, 
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cotton being broken 5 cents, and the spinners asking the same for yarn 
as they did before cotton broke. I am also a spinner." . . . 

There was no testimony for the plaintiff but his own, just recited. 
The court refused a nonsuit at the close of plaintiff's testimony. 

Defendant introduced in evidence the telegram from plaintiff to 
defendant, dated 17 October, 1916, in reply to defendant's message of 
that date to him, as set forth above. 

The court thereupon nonsuited the plaintiff, and he appealed. 
There is this stipulation between the parties in the record: 
((It  is admitted in  this case that the difference in the value of the yarn 

on 17 October, the date of the alleged order, and on 30 December, the 
date that the defendant notified plaintiff that he did not consider it a 
contract and refused to fill the order, was 8 cents, and that if the plain- 
tiff was entitled to recover anything in  this action, to wit, if there was a 
valid and binding contract, that he is entitled to recover $800. . . . 
I t  is further agreed, if the Supreme Court holds upon the evidence as a 
matter of law, that there was a contract, that this case need not here- 
after be tried, but that judgment shall be entered against the defendant 
for the sum of $800." 

D. H. Eland and Teague B Dees for plainti f .  
W.  P. Taylor and R. L. Burns for defendant. 

WALKER, J. There cannot be a contract unless there is egreement of 
minds, and an offer can become a binding promise and result in  a con- 
tract only when i t  has been accepted, according to its terms, and without 
substantial change, either by word or act, for without such an acceptance 
there cannot be agreement, which is an essential element and consists in 
the parties being of the same mind and intention concerning the subject- 
matter of the contract. 9 Cyc., 244, 254. I n  this case the evidence, 
which we must consider as true in dealing with a nonsuit, shows a defi- 
nite offer to sell cotton yarns, manufactured by the defendant at  its mill, 
of a certain quality or grade, designated by numbers, and for a certain 
.or fixed price. This offer was well understood by the parties, who had 
been in communication before in regard to it by the use of the telephone. 
There is no dispute, though, as to what were the terms and meaning of 
the offer, the controversy being restricted to the meaning of the telegram 
of acceptance. We are of the opinion that there should be no difficulty 
in determining this question. The acceptance is so plain and simple in 
its wording that the meaning cannot be misunderstood, and this is true 
without regard to its lack of punctuation. I t  informed the- defendant 
that its telegram had been received, and that its offer was accepted. The 
defendant's message, when received by the plaintiff, disclosed the terms 
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of a definite and distinct offer to sell the yarns at  a certain price, and 
the words, "Accept offer," could convey but one meaning, which is, that 
the offer was accepted as it had been made by the defendant. And it 
was an absolute acceptance, without any condition or qualification. 
What follows the acceptance are not words of condition or qualification, 
and was not intended to vary the terms of the offer. The bargain to take 
the 10,000 pounds of 20's and 24's a t  the price named in the offer was 
defendant could furnish yarns known as 16's and 18's, and was entirely 
to the defendant. The remaining words were intended, not to change 
this contract, but to make a new and additional offer by the plaintiff 
to defendant as to increasing the quality to 25,000 pounds in the event 
defendant could furnish yarns known as 16's and 18's' and was entirely 
independent of the acceptance of the offer. This, we think, is clear, and 
it makes no difference in  the conclusion whether we read plaintiff's tele- 
gram of 17 October, 1916, in reply to the one from the defendant, with 
or without punctuation, for the language, when naturally construed, 
divides the message of the plaintiff into three distinct sentences-the 
first, as to the receipt of the plaintiff's telegram; the second, as to the 
acceptance of the offer; and the third, as to the increase in quantity. 
But, viewing the words in another way, we reach the same conclusion, 
for if we take the meaning to be that the plaintiff accepted the offer, 
unless the defendant could furnish 16's and 18's, when the quantity 
could be increased to 25,000 pounds, now as this could not be done, i t  left 
the accepted offer intact. But the language is not as strong as this, and, 
as we find it, admits of but one construction. The defendant so under- 
stood the true meaning of the telegram, as appears from its own inter- 
pretation of it. I n  its telegram in reply i t  says: "Cannot increase order, 
as we do not make numbers below 20." This means, without doubt, that 
defendant treated the acceptance as forming an independent contract, 
and that what followed was a new offer by the plaintiff for more yarns 
of a different kind. 

That the last words do not qualify the acceptance of the offer, so as to 
contravene the rule that i t  must be in accordance with the terms of the 
order, is well settled by the highest authority. "If an offer is accepted 
as made, the acceptance is not conditional and does not vary from the 
offer, because of inquiries whether the offerer will change his terms, or 
as to future acts, or the expression of a hope, or suggestion," etc. 9 Cyc., 
269, citing authorities. "An inquiry as to whether the offerer will 
modify the terms of the offer is not a rejection; or if, after acceptance, 
the acceptor insists on a modification of the original contract, in  which 
the offerer does not acquiesce, such insistence cannot avoid the contract. 
Hence the acceptor can subsequently enforce the original contract in the 
absence of facts to create an estoppel." 1 Paige on Contracts (1905), 
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sec. 46, p. 80. The following, taken from a decided case, is closely appli- 
cable : "The guardian's acceptance of the defendant's offer was absolute 
and unconditional. I t  is not in any legal sense qualified by the expres- 
sion of his hopes as to what the defendant would have done, or what he 
would like to have him do if the hay when hauled proved good enough. 
Aside from all this, the defendant was told that he could take the hay at 
his own offer. I t  seems to have been the intention and understanding of 
both parties that the property should pass." Phillips, by his guardian, 
v. Moor, 71 Me., 78. I n  Gulton r l .  Gilchrist, 92 Iowa, 718, where 
defendant accepted the offer of a lease for five years at $200 per year, 
adding that he would like to build a cookroom, with privilege to remove 
it, it was held that the offer had been accepted absolutely, and the refer- 
ence to the cookroom did not vary the terms of the offer. The Court, in 
Brown v. Cairns, 63 Kansas, 693, ruled the same way in respect to a 
contract of lease similarly worded, holding that the additional words as 
to a reduction of the rent did not have the legal effect of making the 
acceptance of the offer conditional. The case of Stevenson v. McLean, 
5 L. R., Q. B. Div. (1879-'SO), p. 346, is, in principle, much like our 
case, but it will be found upon examination of the above case that there 
is less reason here for holding that the words added to the plaintiff's 
acceptance of the defendant's offer either constituted a rejection of it 
or made i t  conditional, than there was in the cases just cited by us, for 
in this instance there was an absolute accentance of the defendant's offer 
and a new offer by plaintiff as to other yarns. 

I t  is said in 6 Ruling Gas. Law, p. 605, par. 27:  "A request, sugges- 
tion, or proposal of a l terat io~~ or modification, made after an uncondi- 
tional acceptance of an offer, and not assented to by the opposite party, 
does not affect the contract in force and effect by the acceptance." But 
the case of Turner 1 3 .  McCormick, 56 W .  Va., 161 (107 A. S. Rep., 904; 
67 L. R. A., 853), is more directly in point, and in the opinion of the 
Court, by ,Judge Pofenbarger, there is an able and exhaustive treatment 
of the subject, with full citation and r e ~ i e w  of the rases bearing upon it. 
The Court there held: 

i~ 1. An acceptance in writing of a formal and carefully prepared 
option of sale of land, within the time allowed by it for acceptance, 
using the formal words, 'according to terms of the option given me,' to 
which there is added, by the conjunction 'and,' a request for a departure 
from its terms as to the time and place of performance, is uncoilditional, 
and converts the option into an executory contract of sale. 

"2. A mere request by one of the parties thereto for an alteration or 
modification of a fully accepted proposed contract, which by acceptance 
has been wrought into a binding contract, is not a breach thereof, giving 
right of rescission thereof or action thereon. Neither does it effect such - 
alteration, unless assented to by the other party. 
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"3. Such request relates to performance of the contract, and is not an 
element in the making thereof, although written and connected as afore- 
said, with the acceptance, on a single sheet of paper, so as to make of the 
acceptance and request a compound sentence." 

I n  discussing the question whether there is any difference in legal 
effect between a new proposal, if contained in the paper accepting the 
offer, which is our case, and one if in a separate writing, the learned 
judge said: "A request may be added to an acceptance for a good pur- 
pose, and it does not necessarily indicate an intention to change the terms 
of the proposed contract. The plaintiff desired the land, and was will- 
ing to take it and pay for it. H e  preferred to close all the options on 
the same day, and therefore added this request. Suppose he had on one 
day put the first part of the notice in writing and sent it to the defend- 
ant. That would have closed the contract, undoubtedly. Then suppose, 
on the next day he had written a request that the performance be 
delayed until 28 June. That would not have been a repudiation of the 
contract. I t  would have been a mere request for an extension of time. 
The defendant could not have treated the contract as broken for that 
reason. H e  could have enforced it, notwithstanding this request. The. 
mere fact that the acceptance and the request are in juxtaposition, 
standing in the same sentence, united by a conjunction, does not change 
their character or legal sense." We repeat that the facts in this case 
are stronger in faror of the plaintiff than were those in the cases cited 
in favor of the party who accepted the offer, for the language here 
clearly imports an intention to accept absolutely, and, in addition and 
without any alteration of the acceptance in the least, to make another 
offer or proposal to buy other yarns, and the defendant so regarded it, 
as in his last message he refers to the acceptance as constituting an order 
for the 10,000 pounds of yarns. 

The second position of the defendant is equally untenable. I f  there is 
sufficient evidence to show a custom to follow up the telegraphic accept- 
ance with a confirmatory letter, it was intended, of course, merely as a 
precantionary measure to provide against a possible mistake in trans- 
mission by the electric telegraph. We do not understand the evidence 
to be as the defendant construes it. When the plaintiff testified that 
"This is the invariable custom of companies manufacturing yarns," 
which immediately follows his allusion to the one instance where he 
failed to mail such a letter, when the defendant requested such a letter 
and it was seilt at its request, he was evidently referring to the custom 
of the defendant, when there had been such an omission on the part of 
its customer, to call attention to i t  and request that the letter be sent. 
I f  he had been referring to a custom of the customer to follow the 
acceptance with a confirmatory letter, he would not have used the words, 
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the "custom of companies." This, we think, is the natural and reason- 
able construction as the record now stands. There may have been 
ellipses, but this does not appear. "If the acceptance is complete, a 
request that a fornial contract be drawn up embodying the terms of the 
agreement is immaterial." 9 Cyc., 291. The object of such a custom, 
i f  it existed, was to avoid any mistake in the terms of the contract, and 
not for the purpose of finally settling the terms by a formal writing. 
This is the clear distinction as we understand it. 9 Cyc., 280. I n  the 
case at bar the terms of the contract are not the subject of dispute, but 
only their meaning. 
d similar questioii was presented recently in Billings c. W i l b y ,  175 

N.  C., 571, where the parties had been negotiating about a contract, and 
finally agreed on the terms, but plaintiff wired his acceptance, as fol- 
lows: "Night letter received. Will accept. Send contract signed at 
once." And it was held that the words. "Send contract sinned at  once." " 
did not prevent the completion of the contract by the formal acceptance 
in the same message. Justice Hoke  said, when referring to the final 
words of the message of acceptance : "This, by correct interpretation, 
meaning merely that it was the desire and preference of the plaintiff 
that the agreement they had made should be written out and formally 
signed by the parties, and i t  is the recognized position here and else- 
where that, when the parties have entered into a valid and binding 
agreement, the contract will riot be avoided because of their intent and " 
purpose to have the same more formally drawn up and executed, and 
which purpose was not carried out," citing Gooding v. Moore, 150 N.  C. ,  
195; Teal  v. Templeton,  149 N .  C., 32; Sanders v. Pottlizer Bros. Trust 
Go., 144 N.  Y., 209; Clark on Contracts (2 Ed.), 29, and authorities 
cited. But the principle is stated with more direct reference to the 
facts of our case in Gooding z. Moore, supra, where we held: "When 
the parties to an oral contract contemplate a subsequent reducing it to 
writing, as a matter of convenience and prudence and not as a condition 
precedent, i t  is binding upon them, though their intent to formally 
express the agreement in writing was never effectuated." 

Our conclusion is that the case falls easily within the principle stated 
in the books regarding the legal effect of such transaction, viz.: "The 
acceptance of an offer must be absolute and identical with the terms of 
the offer; or, as it has been expressed, 'an acceptance, to be good, must 
in eTery respect meet and correspond with the offer, neither falling 
within nor going beyond the terms proposed, but exactly meeting them 
at all points and closing with them just as they stand. Unless this is so, 
there is no meeting of minds and expression of one and the same com- 
mon intention-the intention expressed by one of the parties is either 
doubtful in itself or is different from that of the other. The intention 
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of .the parties must be distinct and common to both.' " Clark on Con- 
tracts (2 Ed.), pp. 27 and 28. "An acceptance by promise or act, and 
communication thereof when necessary, while an offer of a promise is in 
force, changes the character of the offer. I t  supplies the elements of 
agreement and consideration, changing the offer into a binding promise, 
and the offer cannot afterwards be revoked without the acceptor's con- 
sent. Where the agreement is complete by acceptance, a new proposal 
to modify it by either party has no effect on the agreement unless it is 
accepted and thus becomes a new substituted agreement." 9 Cyc., pp. 
283, 284. 

The correspondence took place about the middle of October, 1916, and 
defendant complains that the plaintiff did not insist upon performance 
of the contract to deliver 10,000 pounds, nor refer to the matter after its 
last message until 1 December, 1916; but in this connection i t  appears 
that a contract for yarns was then pending between the parties and in 
the course of performance, and the new contract was not to be performed 
until the completion of the deliveries under the pending agreement, 
which took place the first of December, when plaintiff called for the 
deliveries under the contract of October. This fully explains the delay, 
and further manifests plaintiff's clear understanding of the agreement. 
I t  may further be said that plaintiff wrote to the defendant about the 
first and on 16 December, asking for the shipment of the yarns, and 
received no reply to either letter, and received none at  all until his third 
letter was mailed the last of the month. Why the defendant was thus 
silent is not explained by the evidence, though the market price of cotton 
was rising all the time, as it appears. I t  is strange that defendant said 
nothing when urged to fill the contract, if it was not liable on the con- 
tract. The natural impulse would have been to deny at once that the 
contract was ever made. 

This expression in plaintiff's telegram of 17 October, 1916, "Wire 
immediately," referred clearly to his new and independent offer to buy 
more yarns of a different number, if defendant had them for sale. 

The contract was clearly expressed, and was consummated by the 
acceptance of plaintiff, and not affected by the new proposal, which was 
added to it. 

Judgment will therefore be entered below for the   la in tiff according 
to the stipulation of the parties appearing in the record, unless there is 
meanwhile an adjustment between them as to debt and costs. 

Reversed. 
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W. H. AND L. B. JENNETTE, TRADING AS JENNETTE BROS. GO., v. ELISHA 
COPPERSMITH AND WIFE, ATTIE. 

(Filed 18 September, 1918.) 

1. Statutes, Penal -Interpretation-Partnership-"Assumed Name." 
Section 1, chapter 77, Laws of 1913, prohibiting, in general terms, the 

conducting, carrying on, or transacting a business in this State under an 
assumed name, without filing a certificate with the clerk of the court of 
the county,, showing the name of the owner, making the forbidden act a 
misdemeanor, is of a highly penal character, and its meaning will not be 
extended by interpretalion to include cases that do not come clearly 
within its provision. 

2. Statutes-Partnership-"Assumed Name9'-Contracts, Illegal. 
Where a partnership is conducted under an "assumed name," without 

having complied with the requirements of section 1, chapter 77, Laws 
1913, in having filed the certificate with the clerk of the court of the 
county, its contracts are not enforcible in the courts of this State. 

3. Statutes-Partnership-"Assumed Name9'-Interpretation-Surname. 
Where brothers are engaged in business ncder the name of Jennette 

Brothers Company, the word "company" may be taken to denote a partner- 
ship, and will not come within' the provision of the statute requiring that 
a business conducted under an "assumed name" must be registered with 
the clerk of the Superior Court of the proper county, showing the business 
name. of the owner; the words, "assumed name," meaning a fictitious 
name and not applying when the true surname of the partners are cor- 
rectly given, and afford a reasonable and suficient guide to correct knowl- 
edge of the individuals composing the firm. 

ACTION tried before llond, J., and a jury, a t  J anua ry  Term, 1918, of 
PASQUOTANK. 

The relevant facts are st.ated in the case on appeal, as follows: 
The  ~ la in t i f f s .  W. H. Jennette and L. R. Jenwt t e .  are brothers and 

partners, trading as Jennette Brothers Company, and arc residents of 
Pasquotank County, Xorth Carolina. 

During the year 1914 one W. B. Halstcad, a farmer, went to plairititfs 
and requested them to furnish him with guano and fwtilizers t o o  under 
his  crop, a t  which time plaintiffs learned that  defendants had a mortgage 
on the personal property and crops of said Halstead, and, knowing this, 
the plaintiffs refused to furnish said Halstead with gliano and fertilizers 
unless the defendants would release thc said Ealstead from the o ~ e r a t i o n  
of the mortgage they had against him, or at least consent and allow the 
plaintiffs' mortgage to come in ahead of the defendants i n  this cause. 

After  the plaintiffs.refused to furnish the said Halstead with guailo 
and fert,ilizers, the defendants released, i n  writing, their mortgage from 
operating ahead of the plaintiffs' mortgage on the property of the said 
Halstead, and particularly did the defendants write plaintiffs that they 



N. C.] FALL TERM, 1918. 83 

would let plaintiffs come in ahead of their mortgage if they would fur- 
nish said Halstead with guano and fertilizers. The paper-writing was, 
in  words and figures, as follows : 

MESSRS. JENNETTE BROS. COMPANY. 
DEAR SIRS:-You can let Mr. W. B. Halstead have what guano he 

wants, and we will let you come in ahead of our mortgage. 
28 March, 1914. E. COPPERSMITH. 

I t  was admitted that E. Coppersmith signed this for his wife, Attie, 
and himself. Whereupon plaintiffs furnished, on 1 April, 1914, the said 
Halstead with guano and fertilizers to the amount of $116.50 and took 
a mortgage on the personal property and crops of said Halstead, which 
was the identical property covered by the defendants' mortgage. 

Plaintiffs would not have furnished said Halstead with guano and 
fertilizers if defendant had not allowed the mortgage of the plaintiffs 
to come in as a prior lien to the mortgage of the defendants, and, by rea- 
son of the defendants allowing plaintiffs to come in  ahead of their mort- 
gage, the plaintiffs were induced to furnish and did furnish the said 
Halstead with fertilizers. 

Subsequent to plaintiffs taking their mortgage on the personal crops 
of the said Halstead, which was the identical property covered by the 
defendants' mortgage, on or about 6 January, 1916, the defendants took 
the said personal property of the said Halstead and sold the same at 
their residence and converted the proceeds of said sale to their own use, 
and have never turned orer any of the proceeds or any of the property 
to the plaintiffs. 

Halstead has never paid to the plaintiffs any part of the note secured 
by the mortgage, nor has the defendant paid any part of the proceeds of 
said sale or turned any of the property over to the plaintiffs. Demand 
has been made by the plaintiffs, both on Halstead and the defendants, 
for the property or payment for the same. 

( I t  was admitted that the property sold by the defendants was of suf- 
ficient value to equal the principal and interest claimed by the plaintiffs 
to be due them for guano furnished to said Halstead.) 

I t  was also in evidence that plaintiffs were not registered as a partner- 
ship, under chapter 77, Public Laws 1913, until after commencement of 
this action. 

When plaintiffs rested their case the defendants moved for judgment 
as of nonsuit. Motion denied, and defendants excepted. 

Verdict and judgment for plaintiff, and defendant excepted and ap- 
pealed, assigning for error the failure of plaintiffs to properly register 
their trade name, as required by chapter 77, Laws 1913. 
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Ehringhaus & Small for plaintiff. 
Ernest L. Sawyer for defendant. 

HOKE, J. Section 1, chapter 77, Laws 1913, in general terms, pro- 
hibits the conducting, carrying on, or transacting a business in  the State 
under an assumed name, etc., without filing a certificate with the clerk 
of the court in the county or counties where such business, etc., is to be 
carried on, showing the business name of the owner, etc., and in  a sub- 
sequent section of the statute the forbidden act is made a misdemeanor. 
I n  Courtney v. Parker, 173 N. C., 479, i t  was held that contracts made, 
etc., in the case of a business conducted in violation of the statute, could 
not be enforced in the courts. While the court felt constrained to give 
this construction, on the ground, chiefly, that the act was a police regu- 
lation designed and intended to protect the general public from fraud 
and imposition, under such an interpretation the act is of such a highly 
penal character that i t  should not be extended or held to include cases 
that do not come clearly within its provision. A recognized meaning of 
the word "assume" gives the impress of an act calculated to mislead or 
baffle inquiry. I n  the Century Dictionary the sixth definition is given 
as follows: "To take fictitiously; pretend to possess, as to assume the 
garb of humility," citing Hamlet's injunction to the queen: "Assume a 
virtue if you have i t  not." Act 111, Scene 4. And the whole scope and 
purpose of the act shows that the word was used in this sense. The term 
"company" is not an infrequent nor an inapt word to denote a partner- 
ship. Clark v. Jones & Bro., 87 Alabama, 474; 1 Words and Phrases 
(Second Series), 745. And the title of plaintiffs' firm, Jennette Bros., 
Company, being a partnership conducted under that name and style, 
giving as it did the true surname of its members, affording a reasonable 
and sufficient guide to correct knowledge of the individuals composing 
the firm, should not be considered an "assumed" name, within the mean- 
ing and purpose of the law. 

We are of opinion that the cause has been properly decided, and the 
judgment for plaintiff is affirmed. 

No error. 

IN RE WILL OR GEORGE V. CREDLE, GEORGE T. CREDLE, CAVEATOR. 

(Filed 18 September, 1918.) 

1. Wills - Execution - Admissions-Mental Incapacity-Undue Inf luence 
Burden of Proof. 

Upon proceedings to caveat a will, the burden of proof as to mental 
incapacity and undue influence is upon the caveator when he admits that 
the paper-writing was duly and formally executed by the testator therein. 
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2. Wills-Insanity - Presumptions -Mental Disturbances-Evidence-Bur- 
den of Proof. 

The presumption of the continued mental incapacity of the testator to 
make his will, when mental derangement has .been shown a short time 
prior to its execution, applies to cases of general or habitual insanity, and 
not to those of intermittent and occasional mental disturbances, which, 
under the circumstances of this case, are held to be too indefinite and 
lacking in directness to place the burden of proof on the propounders and 
take the case to the jury. 

ISSUE of devisavit vel non, tried before Bond, J., at July Term, 1918, 
of HYDE. 

These are the issues : 
1. Were the paper-writings propounded as the last will and testament 

of George Q. Credle and codicil thereto, written, signed, witnessed, and 
executed in accordance with the formalities required by law for execu- 
tion of a valid last will and testament and codicil to same? Answer: 
Yes. 

2. At the time of execution of said paper-writings, did said George V. 
Credle have sufficient mental capacity to make and execute a valid will 
and codicil to same? Answer : Yes. 

3. Was the execution of either of said paper-writings procured by 
undue influence ? Answer : No. 

4. I s  said paper-writing and said codicil propounded and every part 
of both the last will and testament and codicil to same of said George V. 
Credle ? Answer : Yes. 

The answer to the first issue was agreed to, and the court charged the 
jury that there was not sufficient evidence upon the second and third 
issues to warrant a finding for the caveator. The latter excepted and 
appealed. 

Ward & Grimes for. propounders. 
Xpencer & Spencer and H.  C. Carter, Jr., for caveator. 

BROWN, J. The execution of the will being admitted, the court placed 
the burden of proof upon the second and third issues upon caveator, and 
charged the jury as recited. The only assignment of error is directed to 
the sufficiency of the evidence. 

We agree with the learned judge that the evidence of incapacity is too 
indefinite and too lacking in directness to justify a verdict upon the 
second issue, and there is absolutely no evidence of undue influence. 

The rule that when insanity is proved to have existed at any particu- 
lar time, i t  is to be presumed to continue, applies only to cases of general 
or habitual insanity. Therefore, where a general mental derangement 
or lunacy is shown to have existed not very long prior to the execution 
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of a will, the burden of proof as to the sanity of the testator is thrown 
upon the propounder to show that when the will was executed the testator 
was of sound mind. Hudson I $ .  Hudson, 144 N .  C., 449 ; Ballew a. Clark, 
24 N. C., 23. 

But no presumption of continued insanity arises from intermittent 
and occasional mental disturbance of a temporary character. 8. a. 
Sewell, 48 N. C., 245. The evidence in  this case discloses nothing more 
than an  occasional mental disturbance. We think the cnveator has failed 
to offer sufficient evidence to justify the jury in finding that when he 
executed the will, on 24 February, 1905, the testator was non cornpos 
mentis. 

No error. 

C. G. HOLLAND, RECEIVER, V. EDGECOMBE BENEVOLENT ASSOCIATION. 

(Filed 18 September, 1918.) 

1. Judgments - Excusable Neglect - Attorney and Client - Neglect of At- 
torney. 

A client will be relieved against a judgment by default taken against 
him through the negligence of his attorney. 

2. Same-Neglect of Client. 
A physician, the president of a corporation and having in charge an 

action against it, spoke to an attorney about representing the corporation 
and understood that he had undertaken to do so, contrary to the under- 
standing of the attorney. At a term of the court when the attorney was 
sick in a hospital, under the physician's care, a judgment by default was 
taken against the corporation: Held,  it was the duty of the physician, as 
president of the corporation, to question the attorney, and his neglect in 
not looking after the case and employing other counsel was not excusable. 

MOTION to set aside judgment, heard before Daniels, J., a t  April 
Term, 1918, of EDOECOMBE. 

Motion denied. Defendant appealed. 

J .  M. Norfleet for plaintiff. 
Don Gilliarn for defendant. 

BROWN, J. The facts found by the judge show that Dr. J. M. Baker 
was president of defendant corporation; that judgment was regularly 
taken against defendant by default at  the close of March Term, 1918; 
that the said president had charge of the defense of the actioo, and in 
apt time undertook to employ Donne11 Gilliam, Esq., as attorney, resid- 
ing in  Tarboro, to defend the action. According to the findings, there is 
a dispute as to whether he actually employed said attorney. Dr. Baker 
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thought he had employed Mr. Gilliam, but the latter did not so under- 
stand it. I t  is needless to consider that phase of the case. 

The court finds that Dr. Baker and Mr. Gilliam lived in Tarboro, and 
that, a few days before the court convened, Mr. Gilliam was confined in 
the hospital in said town, under the care of Dr. Baker and until several 
days after the adjournment of court, and that there was no conversation 
between them while he was in the hospital about the case until after the 
judgment had been rendered and the court had adjourned, when Dr. 
Baker learned from Gilliam that he had not considered himself' em- 
ployed. 

We have consistently held that where the negligence is that of the 
attorney, and not of the client against whom a judgment by default is 
rendered, relief will be afforded the latter. Clark's Code, see. 274, and 
cases cited; EZZzlzgton v. Wicker, 87 N. C., 14. 

There was a misunderstanding as to whether the president of defend- 
ant, who had charge of this matter, had employed counsel. But how- 
ever that may be, i t  is certain that the attorney was confined to his bed 
in Dr. Baker's hospital, before, during, and after the March Term of 
Edgecombe Court. The client, therefore, knew the attorney could not 
give the case his personal attention. 

I t  was the client's duty to question the attorney in reference to the 
matter if he thought he had employed him, and while the attorney was 
ill under his care. Under such conditions i t  was such negligence upon 
the part of the client not to look after the case and to employ other coun- 
sel that the law does not excuse him. Cohoon 1%. Brinkley, this term. 

Affirmed. 

NORFOLK BUILDING SUPPLIES COMPANY V. ELIZABETH CITY 
HOSPITAL COMPANY. 

(Filed 18 September, 1918.) 

1. Mechanics' Liens - Laborers - Materialmen-Notice-Liens-Statutes- 
Trust Funds. 

Under the provisions of Revisal, see. 2021, requiring the contractor to 
furnish the owner an itemized statement of amounts due by him to labor- 
ers, materialmen, etc., which the owner must retain from the amount he 
owes him, providing also that the laborers and materialmen may them- 
selves give such notice with the same results, thereby securingtfreir "liens 
and benefits," etc., it is Held, that the liens thereby conferred will arise to 
the claimants for labor done or material furnished, etc., upon sufficient 
notices properly served, either by the contractor or claimants; and the 
amounts due by the owner to the contractor at  the time of such notice, or 
which may thereafter be earned under the terms and provisions of the 
contract, shall constitute a trust fund to be distributed among the lienors. 
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2. Mechanics' Liens-Laborers-Materialmen-Notice-Liens-Architects. 
Notices of claims by laborers, materialmen, etc., for liens upon the 

building, given to the owner's architect, do not meet the requirements of 
the statute, without evidence of his further agency, and is insufficient. 
Rev., sec. 2021. 

3. Same-Amounts Due. 
The object of the notice required by the statute to be given the owner, 

and upon which the statutory lien for labor, material, etc., depends, is to 
apprize the owner of the amounts then due to those who have done labor 
upon or furnished materials for the building; and a statement of the 
materials used in the building, given by the contractor to the architect, 
upon which the former is to be allowed a payment of a certain per cent 
under the terms of contract, as the building progresses, does not meet the 
statutory requirements, and is insufficient to create the lien. 

4. Mechanics' Liens - Laborers - Materialmen - Owner's Knowledge-No- 
tice--Statutes. 

Mere knowledge of the owner that certain laborers are at  work on his 
building, or that certain persons or firms have supplied materials, is insuf 
ficient as notice to him, under the statute, of any claim of lien thereon. 
Rev., sec. 202. 

ACTION to enforce a materialman's lien, under section 2021, et seq., of 
Revisal, v ied before Whedbee, J., and a jury, a t  Special Term, 1918, of 
PASQUOTANK. 

On a former trial of the case a judgment of nonsuit was entered, the 
judge below holding that lime of the notices relied upon by plaintiff to 
effect a lien, as claimed by him, was sufficient for the purpose. On 
appeal from that judgment, the same was reversed, this "Court being of 
opinion that at  least one of the notices-that of 18 January, 1915-was 
sufficient in form to constitute a lien, requiring a pro rata distribution of 
the amount due to the contractor at  that date." See 174 N. C., 57. 

This opinion having been certified down, the present trial was entered 
upon, and, defendant having admitted the service of notice of 18 Jan- 
uary, there was verdict to the effect that at  date of said notice there was 
due from the owner to the contractor the sum of $1,000, and that $268.71 
of this sum, the pro rata due plaintiff on his claim, has been paid him, 
and judgment was thereupon entered that defendant go without day and 
recover his costs. 

Plaintiff, having duly excepted, appealed. 

Ehringhaus ci? Small for plaintiffs. 
Meekins & McMulban and C. E. Thompson for defendants. 

HOKE, J. Under section 2021, Revisal, and affiliated sections, a con- 
tractor is required to furnish the owner of the building, etc., an itemized 
statement of the amount due to any laborer, mechanic, materialman, etc., 
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and the owner must thereupon retain from the amount due to such con- 
tractor a sufficient sum to pay same; and in the same section i t  is pro- 
vided that any laborer, mechanic, artisan, or person furnishing material, 
etc., may themselves serve such a notice on the owner or agent, and 
thereby secure the "lien and benefits conferred by this section or by any 
other law of this State in as full and ample a manner as though the con- 
tractor had furnished the statement." 

Construing these sections, i t  has been held in several of our decisions 
that the liens thereby conferred will arise t~o these claimants by sufficient 
notices, properly served, either by the contractor or claimants, and that 
the amounts due from the owner to the contractor at  the time of notice 
duly served, or which may thereafter be earned under the terms and pro- 
visions of the contract, shall constitute a trust fund and to be distributed 
pro rata among the claimants, whose demands shall be presented prop- 
erly and in apt time. Foundry Co. v. Aluminum Co., 172 N. C., 704; 
Brick and Tile Co. v. Pulley-Xing Lumber Co., 168 N.  C., 371; Manu- 
facturing Co. v. Andrews, 165 N. C., 285; Clark v. Edwards, 119 N.  C., 
115; Pinkston v. Young,  104 N.  C., 102; McCracken I:. Gain, 128 TlI., 
23. I n  Foundry Co. v. Aluminum Co., supra, i t  was held : "The amount 
due the contractor and subject to the claims of materialmen who have 
filed their statutory notice is not a debt due by owner to the materialmen 
in  the ordinary sense, but a fund held in trust for them strictly arising 
from the operation of the statute, in  conformity with its terms; and the 
statute imposes no duty upon the owner when the materialmen have not 
filed the required notice or acquired their lien accordingly." 

I n  Brick Co. v. Pulley the Court said: "One who has furnished 
material used in the construction of the building under contract wit,h 
the subcontractor, by giving the proper notice to the owner, is substi- 
tuted to the rights of the contractor, and his lien is enforcible against 
any and all sums which may be due from the owner to him at the time 
of notice given, or which are subsequently earned under the terms and 
conditions of the contract. Revisal, secs. 2019, 2020, 2021." 

And in  regard to the lien arising from the contractor's giving the 
proper notice, i t  was said, in  Pinkston v. Young:  "If the contractor 
shall furnish the itemized statement, the laborers' lien will arise and be 
effectual as prescribed." And to the same effect is Butler, etc., 1.. Gain, 
128 Ill., 23, supra. 

Considering the record in view of the principles approved in these and 
other like decisions, the jury having found that plaintiff gare proper 
notice of their claim 18 January, 1915; that there was then due the 
insolvent contractor the sum of $1,000, and that plaintiff has received 
his pro rata of this sum, the judgment for defendant must be upheld, 
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unless some error has been shown in the proceedings by which this ver- 
dict was reached. 

I t  is chiefly urged for the plaintiff that there was an earlier notice 
served when there was a much larger amount due, to wit, the monthly 
notices given by the contractor, October, etc., 1914, to the architect in 
charge of the building and while i t  was being constructed, and which 
contained a statement of the portion of material which had been pur- 
chased from the plaintiff. 

There are cases to the effect that, under statutes similar to ours which 
authorize notices to the owner or his agent, a notice to an architect, as 
such, is not regarded as sufficient. Drummond 21. Rice, 27 Pa.  Sup. Ct., 
226; Taragenheim 1 % .  dnschutz-Bradberry Go., 2 Pa. Sup. Ct., 285. But 
if i t  be conceded that the testimony in this case shows such extended 
powers in  the architect as to constitute him a proper agent for the pnr- 
pose, within the meaning of the statute, this position of plaintiff must be 
disallowed, for the reason that the notices relied on do not comply with 
or serve the purpose of the statutory requirement. They were notices 
which the architect was required to give to enable him to draw the 90 per 
cent of the amount to be paid him by the terms of the contract, and were 
not designed nor framed to notify the owner of any materialman's lien. 
True, under our construction, the lien will arise to the claimant, whether 
the statutory notice is g i ~ e n  by the contractor or the party, but its pur- 
pose is to apprize the owner that the itemized amount was due the claim- 
ant for material or labor used in the building. 

Under the terms of the statute, the contractor must notify the owner 
by a statement, properly itemized, showing the amount owing to the 
materialman. And the notice of the materialman, etc., must be an item- 
ized statement of the amount due him; and a mere notice by the con- 
tractor to procure his amount per cent by making a satisfactory show- 
ing of the amount of material delivered, without also showing that same 
is due to the claimants, is no compliance with the statute, and creates no 
lien for the materials. 

Mere knowledge 011 the part of the owner that certain laborers are at  
work on the building, or that certain persons or firms have supplied 
material, does not suffice. Clark I,. Edwards, supra. 

The suggestion that, in a settlement had between the owner and the 
contractor after notice given, an additional credit was allowed, is with- 
out merit. As we interpret the evidence on this question, i t  merely 
means that in such settlement the contractor ascertained that the credit 
in question, amount $477, had been paid out for material before any 
valid notice filed, and that such credit should have been and was properly 
allowed. 

We find no error in the record, and the judgment for defendant must 
be affirmed. 

No error. 
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E. M. SCHEFLOW v. J. W. PIERCE ET ALS. 

(Filed 18 September, 1918.) 

Mechanics' Liens-Principal and Surety-Contracts-Beneficiaries-Labor- 
ers - Subcontractors - Statutes - Municipal Corporations-Cities and 
Towns. 

Where a town has contracted for sewerage to be done upon its streets, 
the contractor to pay the laborers and materialmen, with provision for a 
surety bond for the faithful performance of the contract, including the 
payment for the labor and materials, etc., and the bond has been given for 
its faithful performance by the contractor, a subcontractor for the excava- 
tion of the trenches with his own machine, for which he furnishes his own 
oil, etc., at  an agreed price per foot, is a laborer and has a lien for work 
and labor done, within the meaning of the contract and of the statute, and 
may recover a balance of the contract price upon the bond as a beneficiary 
thereunder, though not a party thereto or entitled to a lien against the 
town. Chapter 150, Laws 1913, amended by chapter 9, Extra Session 1913, 
and chapter 191. Laws 1915. Revisal, sees. 2016, 2019. 

APPEAL by plaintiff from Daniels, J., a t  April Term, 1918, of EDGE- 
C'OMBE. 

This is an action against the defendant Pierce, the town of Tarboro.and 
the Kational Surety Company as the surety for the faithful performance 
of the contract by the defendant Pierce to do certain sewerage work and 
pipe-laying in the streets of said town. Soon after the execution of said 
contract and the bond of the surety, the plaintiff and said Pierce entered 
into a contract by which the plaintiff was to excavate the sewer trenches, 
using a trench machine for that purpose, with a competent operator on 
it, furnishing the fuel, oil, and repairs, and operating the machine to do 
the work. The plaintiff was to receive for said work a stated sum per 
foot, according to the depth of the trenches cut. 

The plaintiff began work under his contract and cut a great number 
of trenches of varying depths. That the balalice due him for the work 
done on the contract is $1,350.85 is not disputed. The defendant Pierce 
failed to pay this balance, alleging that he is financially unable, and the 
town of Tarboro and the National Surety Company base their refusal 
upon the ground that they are not liable therefor and that the bond 
executed by the surety company does not cover the plaintiff's claim. The 
defendant Pierce failed to answer, and judgment by default final was 
entered against him. The town and the surety company demurred. The 
court, it seems, orerruled the demurrer as to the plaintiff's right to main- 
tain the action direct on the bond, but sustained the demurrer that the 
plaintiff's claim was not covered by the bond, and the plaintiff appealed. 

Alsbrook & Phillips for plaintiff. 
Bryant & Rrogden and Don Gilliam for defendants. 
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CLARK, C. J. I t  would seem that the court overruled the demurrer as to 
the ground that plaintiff could not maintain this action, and the defend- 
ants are not appealing. I n  a case almost exactly like this it was held that 
"The beneficiaries of the contract, though not a party or privy thereto, 
may maintain an  action thereon." Gastonia v .  Engineering Go., 131 
N. C., 363, citing numerous authorities. I n  that case, "though no me- 
chanic's lien could be filed against the town" (p. 365), on page 366 the 
Court said: "Those claimants (materialmen and laborers), being the 
beneficiaries of the contract, could have brought their separate actions 
on said contract against the engineering company and its surety," etc., 
citing Gorrell v. Water Co., 124 N. C., 328; Shoaf 71. Ins. Co., 127 
N.  C., 308. 

I n  Supply Co. z. Lumber. Co., 160 N. C., 428, the rule is thus stated: 
"The beneficiaries of an indemnity contract ordinarily can recover, 
though not named therein, when i t  appears by express stipulation or by 
reasonable intendment that their rights and interests were contemplated 
and being provided for." I n  this case (Supply  Co. v. Lumber Co.) i t  
is stated on page 431 (about middle) : "In the case before us i t  appears 
that the contractor had agreed to pay for all labor and material sup- 
plied for the erection of the building, and to save the trustees of the 
church harmless from any and all claims and liens which might arise 
out of contracts made by him for material furnished, laborers, etc., with 
the stipulation that said contractor shall faithfully perform and carry 
out said contract according to the true intent and meaning thereof. 
These provisions, in our opinion, clearly contemplate that the con- 
tractor shall pay the materialmen and laborers and constitute such 
claimants the beneficiaries of the contract and bond within the princi- 
ples of the authorities cited. Clark v. Bonsal, 157 N. C., 270, and Pea- 
cock v, Williams, 98 N. C., 324, are distinguished, for in  those cases the 
contract and bond did not provide or intend to benefit third parties." 

Our decision in Gorrell v. Water Co., 124 N. C., 328, that the bene- 
ficiary in a contract can maintain an action thereon has been reaffirmed 
in numerous cases cited in  the Anno. Ed. besides Gastonia v. Engineer- 
ing Co., 131 N. C., 363, and Supply  Co. v. Lumber. Co., 160 N. C., 428. 
Besides, i t  has now been made statutory by chapter 150, Laws 1913, 
amended by chapter 9, Extra' Session 1913, and chapter 191, Laws 1915, 
which, provides that the town shall reauire the contractor for work on 
its buifdings, roads and streets to giveAa bond conditioned fo r  the pay- 
ment of all labor done on, and material and supplies furnished for, the 
said work, and further provides: "Any laborer doing work on said 
building and materialmen furnishing material therefor and used therein 
.shall hive the right to sue on s a g  bond, the principal and sureties 
thereof in  the courts of this State having jurisdiction of the amount of 
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said bond, and any number of laborers or materialmen whose claims are  
unpaid for work done and material furnished in said building shall have 
the right to join in one suit upon said bond for the recovery of the 
amount due them respectively." 

The contract of the defendant Pierce stipulates (section 17) that he  
will give a surety bond "conditioned to secure the faithful performance 
of this coniract, the payment for all materials purchased and used under 
this contract, the payment of wages of laborers employed by said con- 
tractor on the works, and the liens which may arise therefrom." Said 
contractor subsequently made the contract with the plaintiff as a sub- 
contractor, and the bond of the surety stipulates that Pierce, the con- 
tractor, "shall in all things stand to and abide by, and well and truly 
observe, do, keep, and perform all and singular the terms, covenants, 
conditions and agreements in said contract, on his part." Revisal, 2019, 
gives to all subcontractors and laborers a lien for "labor done or  material 
furnished, which lien shall be preferred to the mechanic's lien now 
provided by law." 

As is said in Gastonia v. Engineering Co., 131 N. C., 365, 366, as  
quoted supra, "Though no mechanic's lien can be filed against the town," 
the beneficiaries, i. e., the materialmen and laborers, under Revisal, 2016, 
can none the less bring their action as the beneficiaries of the contract 
of suretyship, and for a stronger reason the subcontractors, under Re- 
visal, 2019, can do the same for "such labor done or material furnished," 
since such lien "shall be preferred to ths mechanic's lien." 

Though no lien can be filed against the town of Tarboro, it would be 
liable, under Rev., 2016, to lakorers and materialmen, and, under Rev., 
2019, for labor done and material furnished to the extent of any balance 
due the contractor and unpaid at  the time of the notice. The city, in its 
contract with Pierce, required him to give the bond for compliance with 
his contract in  all respects, which, of course, included laborers and 
material, and supplies, under Rev., 2016, and what shall be due the sub- 
contractors for work and lakor done (Rev., 2019). 

The first clause in the contract with Pierce is, that he should "furnish, 
at  his own expense, all the material, labor, and equipment necessary to 
do the work." He furnished the same, but not at  his own expense, for 
a great part of the labor done on the job is yet unpaid for, including this 
plaintiff, and the condition of the bond is broken. I t  would be strange 
if the plaintiff, who did practically all the work on the job, should not 
have recourse to the bond for the amount due him, solely because he did 
the work with a machine instead of with his own hands or by hiring 
laborers to work with their hands. 

The dofendant surety company cites cases such as Boiler Works V. 
Surety Co., 43 L. R. A. (N. S.), 162, where it was held that a subcon- 
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tractor could not file a claim for the repairs on a steam shovel which 
had been used by him. Also, Public Works Co. r .  Yonkers, 207 N. Y., 
81, which held that the contractor could not recover against the bonding 
company for the rent of a steam shovel because that was not labor or 
material. To the like effect is Surety Co. 21. Des illoines, 152 Iowa, 531, 
where the Court held that the contractor could not recover for lanterns, 
sledges, chisels, and axles, and the like, used in  the work. 

Lohman 71. Peterson, 87 Wis., 287, held that the rent of oxen hired to 
the contractor to haul ties was not a lien on the ties, and there are many 
other cases to like effect. The reason for this is, that these were merely 
instrumentalities used by the contractor or subcontractor to do the work. 
They were not labor, and they were not materials ; but here the contract 
was to do so much trenching at  a fixed price, and turn it over free of 
liens for labor done or material furnished. The plaintiff is not suing 
for rent paid (if any) by him for the use of his machine, nor for any 
repairs put thereon, nor for the use of his machine, nor is he suing for 
his wages in supervising the work, as in Whitaker v. Sinith, 81 N.  C., 
340, where this Court held that an overseer could not file a lien for 
labor. Nor could he recover for oil or fuel used by him in operating 
his machine. 

This plaintiff's claim is simply for the work and labor done, as sub- 
contractor, a t  the stipulated rate. I t  is admitted by the demurrer, of 
course, that the balance due him by the contractor is the amount alleged, 
for which the plaintiff has obtained judgment against said contractor in 
this action. 

The contract of Pierce with the city being to do that very work, and 
the contract with the surety company being that he shall faithfully per- 
form all the provisions of his contract, which includes this very trench- 
ing which the plaintiff has done, and which said Pierce contracted to 
"furnish at his own expense," i t  follows that the plaintiff is entitled to 
sue as beneficiary under the contract, and to recover of the surety com- 
pany the balance due by Pierce for the execution of such work by the 
plaintiff. The identical point presented in this case was decided in 
Lester 1 . .  Houston, 101 N. C., 605, in an opinion by Smith ,  C. J., the 
third lieadnote of which is as follows: 

"3. The constitutional provision for giving to mechanics and laborers 
'liens for their work, and the statutes enacted in pursuance thereof, and 
also giving licns for materials furnished, extend to and embrace con- 
tractors who do not themselves perform the labor or furnish the mate- 
rials used, but procure it to be donc through the agency of others." 

This was cited with approval by Allen, J., in Mfg.  Co. 2.. Andrews, 165 
N. C., 292, 293. 

The judgment sustaining the demurrer should be 
Reversed. 
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LULA LEE, ADMX., v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 18 September, 1918.) 

1. Carriers of Passengers - Ejecting Passenger - Helpless Passenger - 
Drunkenness-Dangerous Place. 

Where there is evidence tending to show that it passenger on a railroad 
train was too drunk to get on without assistance; was moved by the co11- 
ductor into the smoking compartment of the car; was too drunk to find 
the ticket he had purchased, and was put off by the conductor, after dark. 
at a place to which he had paid a cash fare, with abusive words from him. 
where he was in danger, owing to his condition, from passing trains, and 
one of them ran over and killed him, it is sufficient to be submitted to the 
jury upon the actionable negligence of the conductor in thus ejecting a 
helpless passenger at a dangerous place; and testimony of ejaculations of 
passengers, in the conductor's presence and hearing, as to the passenger's 
helplessness upon the track, and his danger from passing trains, is compe- 
tent upon the question of the knowledge of the conductor at  the time. 

2. Appeal and Error-Carriers of Passengers-Ejecting Passenger-Negli- 
gence-Evidence-Trials. 

Where judgme'nt has been rendered against a railroad company u11oll ;L 

trial directed solely to the question of the actionable negligence of the corl- 
ductor in ejecting the plaintiff's intestate, a passenger upon his train, at a 
dangerous place while in a drunken and helpless condition, the result will 
not be affected, on appeal, by the lack of evidence of negligence of the 
employees on a following train of the defendant. which struck and killed 
him. 

APPEAL by defendant from Daniels, J., at April Term, 1918, of EDQE- 
COMBE. 

This is an action to recover damages for the wrongful death of one 
Lee, caused, as the plaintiff alleges, by the negligence of the defendant in 
the expulsion of Lee from the train of the defendant while intoxicated 
and in a helpless condition, and at  a place where he was in danger of 
being run over by passing trains. 

The evidence tends to prove that the deceased was a t  Petersburg, Va., 
on 9 January, 1916, the last day intoxicating liquors were sold in Vir- 
ginia; that deceased bought a ticket at  Petersburg for Battleboro, in 
North Carolina, and boarded the train of the defendant as a passenger. 

Frank Grear, a witness for the plaintiff, testified as follows: "I live at 
Rocky Mount; went to Hopewell, Va. On my return trip I was at 
Petersburg and saw Frank Lee in station at  Petersburg. I knew him; 
recognized and spoke to him. He was under influence of liquor. I left 
him sitting there until time for train to go to Rocky Mount. I asked 
him if he'was going there. H e  said yes. Told him that he better get his 
ticket; helped him to the window. He  got his ticket and put it in his 
pocket. When train came I took him out of the sitting-room and helped 
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him up on the train. When the train came, helped push him up. Left him 
in the passway of the train; went to the smoker. When left Washington 
Street Station, conductor came for tickets; saw Lee fumbling about. I 
stood up and looked at him. H e  got up, being so full of whiskey, was 
fumbling all round his pocket for his ticket. Conductor told him to have 
his ticket when he came back; was not long before conductor came back 
with him in the smoker; saw Lee give him $1. Conductor told him that 
would take him to Emporia, and when he got there, would have to have 
his ticket. He  could not walk by himself. Conductor had him by each 
shoulder when he came in the smoker with him. H e  staggered some; 
would fall against the side and catch the seat. Suppose conductor saw 
his condition. H e  brought him in the smoker. After Lee paid the $1, 
conductor put him down in the smoker; told him not to go into the other 
car. There had been some complaint about his falling over other passen- 
gers. Frank got quiet and seemed to fall asleep. When the train got to 
Emporia, stopped where it usually does. Lee did not get up ;  seemed he 
was asleep, leaning over, with his head 011 his arms; was about 7 o'clock, 
January; was dark when the train started off; was not long before the 
conductor walked in and said to Lee, 'Give me your ticket.' Train had 
gone, I suppose, about a mile from station, when conductor caught hold 
of Lee and asked for his ticket. He rolled his eyes up at him and said, 
'What to hell do you want?' The conductor said, (You doggone son of 
a bitch, you have worried me enough; I am going to put you off the 
train.' H e  caught hold of him one one side, and Mr. Pittman on the 
other, and walked with him to the platform and put him on the ground. 
I crossed over and went to the window, on the side they put him off, and 
looked a t  him. The conductor had pulled the train off. Mr. Pittman 
had left him. H e  was right near the train. Conductor pulled the train. 
H e  and Mr. Pittman could both have seen him staggering. Mr. Pittman 
is railroad detective. I said something. The conductor was present. I 
don't know whether he heard me or not. I wouldn't swear that Mr. Pitt-  
man heard what I said. H e  was in the smoker at  the time. H e  is a 
railroad detective. I said, 'Well, if this train don't kill him, the next one 
will, because he is right between the train.' Everybody in the smoker 
could have heard it. Mr. Pittman was about 2 yards from me. I was 
speaking in an ordinary tone of voice. Lee could not have gotten off 
train by himself." 

Another witness testified: "Lee walked bad. Conductor pulled cord 
Seem train hardly stopped when they put him off." Here witness said 
"I heard some one say-don't know who said it-the conductor and 
detective heard what was said-some one said, 'Look yonder; he is scram 
bling on the ground, trying to catch the train.' I didn't see him; was or 
opposite side of train. Conductor knew he was drunk. H e  was not 
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bothering anybody when they put him off. H e  was worse when they put 
him off than when he got on the train at  Petersburg." 

I t  was also in evidence that another train of the defendant passed the 
place where he was ejected within 30 minutes, moving a t  a high rate of 
speed, and that there were signs on the ground and roadbed indicating 
that the deceased was struck about a car-length from the place where he 
was put off the train. 

There was evidence on behalf of the defendant contradicting ~ r a c t i -  
cally all of the evidence offered by the plaintiff. 

At the conclusion of the evidence there was a motion for judgment of 
nonsuit, which was overruled, and the defendant excepted. 

There are other exceptions, which will be adverted to in the opinion. 
The jury returned a verdict in favor of the plaintiff, and judgment 

was entered thereon, from which the defendant appealed. 

F o u n t a i n  & Founta in  and G. 41. T .  F o u n t a i n  & S o n  for plaintif f .  
F.  S. Spru i l l  a ~ z d  Joht.~ L. Bridgers  for defendant .  

ALLEN, J. I t  is contended in the brief of the defendant that the 
motion for judgment of nonsuit ought to have been sustained, because 
there is no evidence that the intestate of the nlaintiff was down on the 
track in an apparently helpless condition, or, if in this position, that he 
could have been discovered by the employees of the defendant on tht  
second train in time to avoid the killing, by the exercise of ordinary care 
but i t  annears from the record that the action was not tried on this 

1 L 

theory, and, on the contrary, that liability was imposed on the defendant 
and a recovery permitted under the principle announced in R o s e m a n  v. 
R. R., 112 N. C., 716, where i t  is held that if the power given by law to 
eject a passenger, in proper cases, "is exercised in such a manner as to 
willfully and wantonly expose the ejected person to danger of life or 
limb, the company is still liable for injury or death resulting from the 
expulsion," and that "Cases falling within this last exception to the 
general rule, and not intended to be included under the statute, arise 
dhere  the persons ejected are manifestly too infirm to travel or too much 
intoxicated to be trusted to find the way to the nearest house or station. 
3 Wood R. R. Law, see. 362; 2 Sherman & Red. Neg., sec. 493; R. R. v. 
R i g h t ,  34 Am. Rep., 277." 

That this is the ground upon which damages have been awarded is 
clearly shown by the charge, and i t  is not contended there is no evidence 
to support it. His  Honor instructed the jury that ''KO man had a right 
to ride upon a common carrier without either purchasing a ticket or ten- 
dering his fare ; and even though the has a ticket and fails to 
produce it, either from his own carelessness or drunkenness, that doesn't 
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relieve the conductor of his right aud duty to put him off if he doesn't 
tender the ticket or the fare. So that, ordinarily, if the passenger, as in 
this case, does not, upon the demand of the conductor, produce a ticket 
or pay his fare, and is put off the train, he would have no cause of com- 
plaint, because in that event the conductor would only be performing his 
duty to the railroad company. But this has the qualifications that, as a 
general rule of law-and that is insisted upon as the ground of liability 
in this case-if the passenger be in such a condition, either from drink 
or from disease, that the conductor, in making his observations incident 
to the performance of his duties in going through the train and taking 
up tickets and caring for his passengers, had reason to believe that the 
passenger was in such condition, mental or physical, as that being put 
off the train he would be incapable of proriding for his own safety, and 
while in that condition he was put off, and as the proximate result 
thereof he was run over and killed by a train of the defendant, then 
there would be actionable negligence. I may say, further, gentlemen, 
that in the view 1 take of this case there was no negligence on the part 
of the defendant's conductor, either upon the testimony of the plaintiff 
or the defendant, as to the place at  which the plaintiff's intestate, Frank 
Lee, was put off the train. . . . So that, your real inquiry, as I under- 
stand the contentions of the plaintiff and defendant, is whether i t  was a 
breach of duty on the part of the defendant in putting him off while he 
was in such a condition that he was incapable of caring for his own 
safety. I f  he was in this sort of condition, and that could have been 
reasonably perceired by the conductor in performing his duties to the 
company and to the passengers, then he ought to have been carried to the 
next station and turned over to the authorities there to be taken care of, 
and ought not to have been put off the train in a condition where he was 
unable from drunkenness to protect himself from the dangers of the 
moving train. . . . And I charge you upon this first issue that if the 
evidence satisfies you by its greater weight, the burden being upon the 
plaintiff, that at  the time the passenger, Frank Lee, was put off the train 
he was incapable from drunkenness of caring for himself and providing 
for his own safety, and the conductor, in the discharge of his duty as 
such conductor, could reasonably have perceived from all the surround- 
ing circumstances that he was in that condition, and put him off, know- 
ing or having reason to believe that he was in that condition, and as a 
proximate result thereof he was run over and killed, then you would 
answer this first issue 'Yes.' Unless you are so satisfied, you would 
answer i t  'No.' " 

We are therefore of opinion the motion for judgment of nonsuit was 
properly overruled. 
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The statement of a witness, "If this train don't kill him, the next 
will," and of another, "He is scrambling on the ground, trying to catch 
the train," both made in  the presence of the conductor, according to the 
evidence of the plaintiff, were competent on the question of knowledge 
of the helpless condition of the intestate. 

The  other exceptions require no discussion further than  to say that  the 
charge is  full, clear, and accurate, and fa i r  to both parties, and we find 
nothing justifying the criticism that  i t  unduly emphasizes the contention 
of either party. 

No error. 

A. C. HASSELL v. DANIELS, PUGH & CO. 

(Filed 18 September, 1918.) 

1. Master and Servant-Employer and Employee-Negligence-Safe Place 
to Work-Evidence-Nonsuit-Trials. 

Where there is evidence tending to show that an employee was directed 
by his superior to oil the cups on top of the defendant's compressor every 
half-hour, requiring him to stand on a ledge 3 or 3% inches wide, wet with 
oil, 2 or 2% feet from the floor, which, according to the blue-print and cus- 
tom, should have been level with the ground; that the oiling in this man- 
ner required him to stand on this ledge, with an oil can in one hand and 
a funnel in the other, closely between a rapidly revolving 14-foot drive- 
wheel and rapidly moving piston-rod and shaft; that a guard-rail was 
customarily used and could have been provided, a t  small expense, which 
would have prevented the accident; and that the injury complained of 
was caused by the existing conditions: Held, the place provided by the 
employer is  not a safe place to work, as a matter of law; the evidence is 
sufficient to take the case to the jury, upon the issue of defendant's action- 
able nebligence and proximate cause, and a judgment of nonsuit will be 
set aside on appeal. 

2. Same - Pleadings - Contributory Negligence - Proximate Cause-Evi- 
dence. 

Held, under the evidence of this case, the question of proximate cause 
'was for the jury, and chere was no evidence of contributory negligence 
under the allegations in the answer. 

3. Pleadings-Assumption of Risks. 
The doctrine of assumption of risks must he pleaded to make this defense 

available. 

APPEAL by plaintiff from C o ~ ~ ) i o r ,  J . ,  a t  May Tern?, 1918, of DARE. 
This is  an  action to recover damages for personal injury, the plaintiff 

alleging tha t  he was in  the employment of the defendants and that  they 
failed to furnish h im a reasonably safe place to work and to provide 
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safety appliances in general use, and that he was injured by reason 
thereof. 

At  the conclusion of the evidence his Honor entered judgment of non- 
suit, and the plaintiff excepted and appealed. 

Ehringhaus & Small for plaintiff. 
C. R. Pugh, B. G. Crisp, W .  A. Worth, C. E'. Thompson, Aydlett, 

Simpson & Sawyer, and Meelcins & McMullan for defendant. 

ALLEN, J. The plaintiff offered evidence tending to prove that he 
was in the employment of the defendants at  the time of his injury, and 
that one Hogan, another employee, was his superior, whose orders and 
directions he was compelled to obey; that on the night he was injured, 
about 12 o'clock, Hogan was asleep, but had left orders for plaintiff to 
oil the cups of the compressor every half-hour; that the compressor in 
this factory is a large machine, designed to sit flat on the floor, but when 
installed in this plant, instead of following blue-print specifications, i t  
was put up on a concrete Led or table some 235 feet above the floor; that 
this was done on account of the marshy character of the ground, to pre- 
vent having to dig a deep trench for the big 14-foot drive-wheel; that 
instead of making the bed or table large enough for one to stand on in 
safety, only a 3- or 3%-inch ledge was left; that facing the north end 
of this bed or table the 14-foot drive-wheel was on the left. about 2 feet 
away; that the axle to this worked in a journal on top of the compressor 
machine, and on top of th i s  journal were oil cups; that to the right and 
on the right side of the compressor was the piston-rod, arm, and shaft; 
that the compressor was a solid-iron machine, bolted down, with a rim to 
catch oil around the edges; that the only way provided to oil the cups 
in this factory was to step up astride the northeast corner of the bed or 
table, with the feet resting on the narrow ledge, which had become slip- 
pery with oil, and, leaning forward, resting the body against the com- 
pressor machine, with oil can i11 right hand and funnel in left, pour oil 
into cups, there being just room enough for the right elbow to clear the 
piston-arm and the left elbow the inside drive-wheel; that both of these 
were revolving at  the rate of 70 a minute: that if the machine had been - 
installed on the floor as designed, there would have been enough room for  
one to catch himself, even if the arm had been knocked by the piston, but, 
standing oil the narrow, slippery ledge when this happened, one could only 
fall in the drive-wheel, as there was no rail to guard against this, though 
a rail had been provided; that i t  would have cost but a trifling amount 
to provide a rail, and such were in general and approved use; that such 
a rail or guard would have prevented the injury to plaintiff; that plain- 
tiff, while oiling these cups, near midnight, under orders, had his right 
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arm knocked by the piston, and this, on account of the narrow, slippery 
ledge, caused his left foot to slip off and himself to fall into the driving- 
wheel; that in  consequence he was carried around by the wheel, thrown 
to the ceiling, across the machinery, then to the floor, and severely 
injured, losing his leg and suffering sevcral fractured bones, loss of time, 
earning capacity, and great pain of body and mind. . 

This evidence must be accepted as true on a motion for judgment of 
nonsuit, and the plaintiff is entitled to every inference therefrom in his 
faror that mag be reasonably inferred, and when so considered it pro-ves 
a breach of duty on the part of the defendants, which caused the injury 
to the plaintiff, in that i t  shows that the defendants failed to provide a 
reasonably safe place to work, and to nse appliauccs approved and in 
general use, whicli is the measure of duty imposed on the defendants by 
law. Deligny 1 % .  Ftcrniture Co., 170 N. C., 201, and cases cited. 

The plaintiff was injured while performing a duty for the defendants 
under orders from his superior, and he was req~~i red  to stand above the 
floor, on a ledge about 3 inches wide, made slippery by the dripping oil, 
and to lean forward, with an oil can in one hand and a funnel in the 
other, both necessary implements in the performance of his duty, and 
pour oil in cups between a piston-arm and drive-wheel, each making 70 
revolutions a minute, and when he necessarily came within 3 or 4 inches 
of the moving machinery, and this cannot be held to be a safe place to 
work, as matter of law. 

The case is stronger for the plaintiff than West 1.. Tanning Co., 154 
N. C., 44, in which a recovery for damages was sustained. 

There is also evidence that i t  is usual and customary in ulallts like 
those operated by the defendants to hare a rail by the drive-wheel, and 
that if one had been present the plaintiff would not have been injured. 

The question of proximate cause involved in the first issue was for the 
jury, under the authority of Taylor r .  Lumber Co., 173 N.  C., 112, and 
cases cited: and if there is evidence of assumption of risk, which is 
doubtful, this defense is not pleaded, nor is there any evidence to support 
the allegations of contributory negligence in the answer, to wit: (1) That 
plaintiff belonged in  another part of the mill and had left his own work 
to go to a place where he had no business, and ( 2 )  that there was another 
and safe way i n  which to oil, to wit, stand in  the oil trench. 

The judgment of nonsuit must therefore be set aside, in order that the 
matters in  controversy may be submitted to a jury. 

Reversed. 
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T. H. WILLIAMS AND WIFE, DORAI v. BLANCHE HONEYCUTT, ADMX. AND 

WIDOW OF R. A. HONEYCUTT, AND ADOLPH HONEYCUTT AND OTHER 

HEIRS AT LAW OF R. A. HONEYCUTT. 

(Filed 25 September, 1918.) 

1. Trusts-Par01 Trusts-Declarations-Evidence. 
A parol trust may be engrafted upon the title of a purchaser of land a t  

a mortgage sale; and where the evidence is clear, cogent, and convincing, 
testimony of the declarations of purchaser, made after the sale and trans- 
mission of the legal title to himself, is not incompetent because resting in 
parol. 

2. Pleadings- Evidence- Variance- Trusts- Par01 Trusts- Principal and 
Agent. 

Where the complaint in a suit to engraft a parol trust upon the legal 
title of a purchaser a t  a mortgage sale of land sufficiently alleges that the 
land belonged to the wife, and that the negotiations resulting in the trust 
were made by the husband with such purchaser, acting a s  his wife's agent. 
evidence of the transactions so made in the wife's behalf is not variance 
with the pleadings and objectionable on the ground of a fatal variance 
between the allegation and the proof. ' 

3. Same-Judgments. 
Where the wife has commenced suit to engraft a parol trust in her 

favor on the title of a purchaser a t  a mortgage sale of her lands, and i t  
appears that  the agreement was made between the purchaser and her hus- 
band a s  her agent, and the wife has since died and the action maintained 
by her husband and heirs a t  law: Held, the fact of the husband's agency 
is immaterial, a s  the judgment in plaintiff's favor will bind the parties. 

4. Principal and Agent-Undisclosed Principal-Contracts-Actions. 
I t  is unnecessary that  the name of a principal be disclosed for him to 

maintain an action on a contract made by his agent in his behalf. 

ACTION tr ied before Whedbee, J., a t  March  Term, 1918, of CHATHAM. 
F r o m  judgment of nonsuit plaintiffs appealed. 

R. 0. Everett and R. H. Hayes for plaintifs. 
Dawson, Manning & Wallace, Bryant & Brogden, Siler & Barber, 

R. H.  Dixon, and H. M .  London for defendants. 

BROWN, J. T h e  plaintiffs seek t o  establish a parol  t rus t  i n  favor  of 
D o r a  Williams, wife of plaintiff F. 13. Williams, a n d  t o  convert defend- 
ants, heirs  a t  l aw of R. A. Honeycutt,  into trustees f o r  h e r  benefit. 
D o r a  Wil l iams died pending t h e  action, a n d  h e r  heirs a t  l aw have been 
made  part ies  plaintiff. 

T h e y  allege t h a t  certain lands described i n  the  complaint,  belonging 
to  D o r a  Williams, were sold under  t h e  power of sale contained i n  a deed 
in t rus t  t o  R. 0. Everet t ,  trustee, a n d  bid off by  R. A. Honeycut t ;  t h a t  
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he purchased them for plaintiff F. H. Williams and under an agreement 
made at time of sale or prior thereto that the said plaintiff should repay 
to Honeycutt the amount of the indebtedness secured on said land; that 
plaintiffs have tendered the amount advanced by Honeycutt in  payins 
off all the mortgage debts on the land, and defendants refnsed to accept 
same and to convey the property; that the property is worth $8,000 or 
$10,000, a sum very largely in excess of the liens upon the same. 

For the purpose of establis!ling the trust, plaintiffs introduced sercral 
witnesses who testified to declzlrations made by Honrycutt. These decla- 
rations, along with the other evidence, are cornpeterit and tend to prove 
that he purchased the land in pursuance of an agreement with plaintiff 
F. H. Williams, and that Honepcutt was acting for him, and were p o p -  
erly admitted in evidence. 

I t  is undoubtedly true that a beneficial intrrcst or estate in real prop- 
erty c:tnnot be conveyed by parol, but the declarations of IIoneycutt are 
evidently offered for no such purpose. Drclarations of Honeycutt made 
after the sale and transmission of the legal title are competent to proye 
the previous agreement between Williams and Honeycutt, as much so 
as they would be competent to prove any preceding act of the declarant. 
That a trust such as is sought to be created in this case may be estab- 
lished by parol evidence, that is clear, cogent and convincing, is too well 
settled to admit of dispute. A rery 1 % .  Stewart, 136 N.  C., 426; S y k ~ s  I ) .  
Roone, 132 hi. C., 199; Cobb 1 . .  Edwurds,  117 N. C., 246. 

Nor do we think there was a fatal variance between the pleadings and 
proof. The complaint alleges with snfficient clearness that the land be- 

7ongcd to the wife, and that in the nrgotiations with Honeycutt to save 
her property the llusbalid ~vas  actiilg for her and as her agent. That 
is set out a i d  admitted in the complaiiit. As the husband and the heirs 
of the wife are parties plaintiff, it is a matter that does not concern 
defeiidants as to whether the husbaid was acting for himself or his 
wife. They mill all be bound by the decree that may be rendered. 

I t  is fair  to presume that the husband was not endeavorilig to save 
his wife's land for his own exclusive benefit and to rob her of it. I n  
order to bind Honeycutt it is not necessary that he should have known 
that Williams was acting in behalf of his wife. The right on a princi- 
pal to maintain an action to ~nforce a coiltract made by his agent in 
his own name without clisclosing the uame of the principal is well set- 
tled. Cowan 1 % .  Fairbrother, 118 N.  C., 406; Oelrichs v. Ford, 21 Md., 
489;  Barbow P .  Bell, 112 N. C., 133. The principle is stated and the 
subject discussed in Nicholson 1 ' .  Dover, 145 N. C., 19. 

I t  is to be noted here, as in that case, that the personality of Mrs. 
Williams is not the ground of the refusal to perform the agreement, but 
the defendants deny there was any such agreement. 
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The judgment of nonsuit is set aside and the cause remanded for 
tr ial  upcm proper issues. 

Keversed. 

T. C. MANN v. FAIRFIELD AND ELIZABETH CITY TRANSPORTATION 
COMPANY AND NORFOLK SOUTHERN RAILWL4Y COMPANY. 

(Filed 25 September, 1918.) 

Carriers of Goods-Commerce-Federal Statutes-Notice of Claim-Bills of 
Lading. 

The Federal statutes controlling a recovery of damages to an inter- 
state shil?ment by common carriers, on a through bill of lading, amenda- 
tory to the Carmacli Amendment, and also the Cummins Amendment to 
the Interstate Commerce Act, vol. 38, Part I, U. S. Statuteq a t  Large, 
ch. 176, page 1196-7, while recognizing the rights of the carrier, in proper 
instances, to stipulate for the presentation and filing of claims within a 
stated period, restricting such rights to a period of ninety days in one in- 
stance and four months in another, further provides that if the loss, dam- 
age or injury is due to delay in transit by carelessness or negligence, then 
no notice or filing of claim shall be required as  a condition precedent to 
recovery; and where a connecting carrier has caused damages to a ship- 
ment in a manner coming within the terms of the last named proviso and 
action therefor has been commenced within two years, as the statute 
requires, against the initial carrier, giving a thrcugh bill of lading, the 
defendant is deprived of any defense which might arise from failure of 
plaintiff to give the notice stipulated for in the bill of lading and other- 
wise coming within the terms of the Federal statutes, and the plaintiff 
may recover damages to the shipment caused by a connecting carrier- 
alone. 

ACTION to recover damages for negligent delay and in jury  ill trans- 
porting a shipment of 201 hogs, tried before Bond, J., and a jury, a t  
Special Term, 1918, of HYDE. 

The evidence of plaintiff tcnded to show that  on 18 December, 1917, 
he shipped with defendant Fairfield and Elizabeth City Transportation 
Company, a t  Fairfield, N. C., 201 hogs under a through bill of lading, 
via Elizabeth City to Onley, Qa., the Norfolk and Southern Railway 
being the next connecting carrier. That  Onley is 110 miles from Eliza- 
beth City and the shipment was received a t  Onley on the next Monday, 
seven days thereafter, one of the hogs inissilig and four dead' and the 
others in a greatly damaged condition. This  incident to the wrongful 
delay and negligence in the transportation. 

The  case on appeal states, as an  admission of plaintiff on the trial, 
that  the hogs were delivered in due time and in  good shape to the Nor- 
folk and south err^, the next connecting carrier, a t  Elizabeth City, and 
all the negligence complained of was after the shipment left the imme- 



diate charge of the defendant, the initial carrier; that plaintiff insti- 
tuted suit in a proper court for recovery of said damages and filed 
complaint therein less than four months after tlie injury complained of. 

On denial of liability, defendant put in evidence a stilmlatioli in the 
bill of lading as follows : 

"Claims for loss, damage or delay illust br made in writing to the 
carrier at the point of delivery or at  the point of oriqin witliili four 
months of delivery of the property, or in ease of failure to make deliv- 
ery, within four m o n t h  after a reasonable time for delivery has elapsed. 
Unless clainis are so made, the carrier shall not I)c liable." 

The jury rendered thc following verdict: 
1. Was plaintiff injured by damage done to his hogs, callxed 1)y tlie 

nwli  ence of defendants, counect;ng c:rr~icrb, a s  allegcd? .Ins~vcr: !> "Yes. 
2. I f  so, what damage is plaintiff entitled to rmolcr of dcfeltdant 

compai~y ? Answer : "$700." 
3. Did plaintiff give i~otice of his claim in ?vritii~g to the mrricr at 

the point of delivery or at the point of origiil mitliin four 1no11ths after 
delivery of the property, or within four montlls after ;I reasonable time 
for delivery had elapsed, as alleged in tlie answer? A \ ~ ~ s \ w r :  "So." 

4. Did plaintiff begin suit, have summons serxcd, and complaint 
filed within less than four months from time of illjury to said hogs? 
Answer : "Yes." 

I t  appears that a nonsuit had been entered as to thc Sorfolk and 
Southern, and, on motion, there was judgment for defendant, the Trans- 
portation Company, the court being of opinion that the clause in the 
bill of lading requiring notice in writing to be given in four months 
after the delirery was not complied with by the commcncen~cnt of the 
action and filing complaint within said time. Plaintiff, having duly 
excepted, appealed. 

Ward d2 Grimes for p l a i ~ a t i f .  
Spencer & S p e ~ z c e ~  and Meekins & McMullan for defendant. 

HOKE, J. The Federal statute more directly relevant to the inquiry, 
amendatory of the Carmack Amendment and containing also the Cum- 
mills Amendment to the Interstate Commerce Act, appears in Vol. 38, 
Par t  I, U. S. Statutes at Large, chap. 176, pp. 1196-7, as follows: 

''That any common carrier, railroad or transportation company, sub- 
ject to the provisions of this act, receiving property for transportation 
from a point in one State or Territory or the District of Columbia to 
a point in another State, Territory, District of Columbia, or from any 
point in the United States to a point in an adjacent foreign country, 
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shall issue a receipt or bill of lading therefor, and shall be liable to the 
lawful holder thereof for any loss, damage or injury to such property 
caused by it or by any common carrier, railway or transportation com- 
pany to which such property may be delivered or over whose line or lines 
such property may pass within the United States or within an adjacent 
foreign country when transported on a through bill of lading, and no 
contract, receipt, rule, regulation or other limitation of any character 
whatsoever shall exempt such common carrier, railroad or transporta- 
tion company from the liability hereby imposed; and any such common 
carrier, railroad or transportation company so receiving property for 
transportation from a point in one State, Territory, or the District of 
Columbia, to a point in  another State or Territory, or from a point in 
a State or Territory to a point in the District of Columbia, or from 
any point in the United States to a point in an adjacent foreign coun- 
try, or for transportation wholly within a Territory shall be liable to 
the lawful holder of said. receipt or bill of lading or to any party enti- 
tled to recover thereon, whether such receipt or bill of lading has been 
issued or not, for the full actual loss, \damage or injury to such prop- 
erty caused by i t  or by any such common carrier, railroad, o r  trans- 
portation company to which such property may be delivered or over 
whose line or lines such property may pass within the United States o r  
within an adjacent foreign country when transported on a through bill 
of lading, notwithstanding any limitation of liability or limitation of 
the amount of recovery or representation or agreement as to value i n  
any such receipt or bill of lading, or in any contract, rule, regulation, 
or in any tariff filed with the Interstate Commerce Commission; and 
any such limitation, without respect to the manner or form in which i t  
is sought to be made, is hereby declared to be unlawful and void: Pro- 
vided, however, that if the goods are hidden from view by wrapping, 
boxing, or other means, and the carrier is not notified as to the charac- 
ter of the goods, the carrier may require the shipper to specifically state 
in writing the value of the goods, and the carrier shall not be liable 
beyond the amount so specifically stated, in which case the Interstate 
Commerce Commission may establish and maintain rates for trans- 
portation, dependent upon the value of the property shipped as specifi- 
cally stated in writing by the shipper. Such rates shall be published 
as are other rate schedules: Provided further, that nothing in this sec- 
tion shall deprive any holder of such receipt or bill of lading of any 
remedy or right of action which he has under the existing law: Pro- 
vided further, that i t  shall be unlawful for any such common carrier to 
provide by rule, contract, regulation or otherwise a shorter period for 
giving notice of claims than ninety days and for the filing-of claims 
for a shorter period than four months, and for the institution of suits 
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than two years: Provided, however, that if the loss, damage or injury 
complained of was due to delay or damage while being loaded or un- 
loaded, or damaged in transit by carelessness or negligence, then no 
notice of claim nor filing of claim shall be required as a condition 
precedent to recovery." 

This statnte, approved 4 March, 1915, rrtains so much of the Carinack 
amendment as requires, in interstate commerce, the issuance of a through 
bill of lading by the initial carrier, and making such carrier liable for 
any loss, damage, or injury to a shipment of thut character, caused either 
by such initial carrier or any connecting carrier, and, in addition, makes 
such carrier liable, whether a bill of lading has been issued or not, for 
the full actual loss or damage or injury to such property caused by it, 
etc., "notwithstanding any limitation of liability or limitation of the 
amount of recovery or representation or agreemei~t as to value in any 
receipt or bill of lading, etc., or in any contract, rule, regulation, or 
tariff filed with the Interstate Commerce Commission, and any such 
limitation, without respect to thc manner and form in which it is sought 
to be made, is declared unlawful and void." The single restriction, as to 
the effect of this very sweeping provision, is that if the goods are "hid- 
den from view by wrapping, boxing, or other means, and the carrier is 
not notified as to their character, i t  may require the shipper to state in 
writing the value of the goods, and the carrier shall not be liable beyond 
the amount so specifically stated." 

While the statnte recognizes the right of the carrier, in proper in- 
~1111 a stances, to stipulate for the presrntation and filing of claims witJ ' 

stated period, restricting such rights to a minimum pcriod of ninety 
days in the one case and four months in the other, the last clause of this 
amendatory act provides that if the loss, damage, or injury complained 
of was due to delay or damage while being loaded or unloaded, or dam- 
aged in transit by carelessness or negligence, then no notice nor filing of 
claim shall be required as a condition precedent to recovery. 

The verdict having established that the loss and damage complained of 
in the present instance was caused by the negligence of the connecting 
carrier, the plaintiff's claim comes clearly within the express terms of 
the statute, and defendant is thereby deprired of any defense which 
might arise from failure of plailltiff to give the notice. 

There are decisions of this Statc in actions agaiiist telegraph compa- 
nies, favoring the position that a suit instituted and more especially com- 
plaint filed within the time mill bc sufficirnt compliance with the stipu- 
lation as to notice, or that it dispenses with the giving of other notice 
than the suit affords ( X a s o n  T .  Tclcgraph Go., 169 N .  C., 229 ; B r y n ~ ~  v .  
Telegraph Co., 133 N.  C., 603), and a like decision has been made else- 
where in case of express conlpanics (Ro. ET. Co. I % .  Ruth & Sonc ,  
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Ct. App., 538; 59 So.), but the position is not considered; the statute 
applicable, and which affords the exclusive and prevailing rule on the 
subject, having, as stated, abolished the defense on facts presented by the 
record. Bryan v. R. R., 174 N. C., 177; T a f t  v. R. R., 174 N. C., 211, 
and McRary v. R. R., 174 N. C., 563, were causes which arose before the 
statute and the defense referred to was recognized and enforced for that 
reason. 

There is error in the ruling of the court, and we are of opinion that, 
on the verdict, the plaintiff is entitled to judgment. 

Reversed. 

J. A. PRITCHARD ET u s .  v. D. E. WILLIAMS. 

(Filed 25 September, 1918.) 

1. Betterments-Statutes- Color of Title- Good Faith- Reasonableness- 
Issues-Title-Evidence-Questions for Jury-Trials. 

Under our statute (Revisal, see. 652), one making permanent improve- 
ments on lands he holds under color of title, reasonably believed by him, 
in good faith, to be good, though with knowledge of an adverse claim, is 
entitled to recover betterments in an action by the tlvle owner to recover 
the lands ; answers to the issues as to the title alone being insufficient, the 
bona fides of the belief and its reasonableness being for the determination 
of the jury upon the entire evidence. The appropriate issues are sug- 
gested by' the court. 

2. Betterments-Statutes-Use and Occupation-Limitation of Actions. 
Where one in possession of lands is entitled to recover, against the true 

owner, for betterments he has placed thereon, he will be charged with the 
use and occupation of the land, without regard to the three-year statute of 
limitation. Revisal, see. 653. 

PETITION for betterments, heard and determined before Bond, J., at 
J u l y  Term, 1918, of CAMDEN. 

From a judgment dismissing the petition defendant appealed. 

D. H. Til l i t t  and Meekins & McMullan for plaintiffs. 
Aydlett,  Simpson & Sawyer, R. C. Dozier, and Ehringhaus & Small 

for defendant. 

BROWN, J. This cause was before us at last term (175 N. C., 320)) 
where the facts are fully stated in the opinion by Mr. Justice ,411en. 
When tried upon the issues raised by the complaint and answer, these 
facts were found: 
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1. Did Joseph G. Hughes hold the property sued for in trust to convey 
the same, as alleged in the complaint ? Yes. 

2. Did the defendant, or any of those under whom he claims, purchase 
the 160-acre tract for value and without notice of said trust? No. 

3. Did the defendant, or any of those under whom he claims, purchase 
the 80-acre tract for value and without iiotice of said trust? Yes. 

The plaintiffs contend and the court adjudged that the findings of the 
jury bar the right of defendant to betterments. 

The claim for betterments in this case is statutory, and the petition 
conforms literally to the statute. 

The petitioner avers "That while holding the said premises undcr the 
color of title abore referred to, which was verily beliered by this defend- 
ant to be good, this defendant made extensive and permanent improve- 
ments upon the premises described in said deeds, to the value of $9,250, 
expending a large sum of money and labor, which improvements greatly 
enhanced and increased the ~ a l w  of said premises, to the extent of dol- 
lars and cents above named." 

The issues that should be submitted to a jury under the betterment 
statute (Revisal, 652) are much broader and more comprehensive than 
those raised by the pleadiny and determined by the jury in this case. 

I n  order to convert the defendant into a trustee, it was sufficient to fix 
him with either actual or constructive notice of the trust. But where the 
defendant has entered in good faith, and "while holding the premises 
under a color of title believed by him to be good," makes permanent 
improvements, the statute requires that something more than a notice of 
a trust or adverse claim shall be established before he will be deprived 
of permanent improvements made in good faith. To do entire justice, 
however, the statute requires that fo'r the purpose solely of offsetting 
such improvement, the petitioner for betterments shall be charged with 
the use and occupation of the land, without regard to the three-year lim- 
itation. Section 653. 

I t  is the holder in bad faith that is deprived of his improvements, and 
not one who holds in good faith under a title believed by him to be good. 
But there must be shown not only an honest and bona fide belief in peti- 
tioner's title, but he must satisfy the jury, also, that he had good reason 
for such belief; and i t  is for the jury to judye of the reasonableness of 
such belief, based upon the entire evidence. R. R. I). McCaskill, 98 N.  C., 
527; Bazter  v. Justice, 93 N. C., 406; Merritt 11. Scott,  81 N. C., 385. 

The right to betterments is based upon the obvious principle of justice 
that the owner of land has no just claim to anything except the laud 
itself, and fair compensation for dama9.e and loss of rent. I f  the claim- 
ant, acting under an erroneous but honest and reasonable belief that he 
is the owner, makes valuable and permanent improvements, the true 
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owner should not take them without compensation. The statute under- 
takes to declare and establish the equities between them. 

I n  discussing this question, i t  is said in R. C. L. Improvements, sec- 
tion 2, that "The good faith which will entitle to compensation for im- 
provements has been defined to mean simply an honest belief of the 
occupant in his right or title, and the fact that diligence might have 
shown him that he had no title does not necessarily negative good faith 
in his occupancy." 

There are many cases where i t  has been held that although aware of 
an adverse claim, the possessor may have reasonable and strong grounds 
to believe such claim to be destitute of any just or legal foundation, 
and so be a possessor in good faith, and as such entitled to compensa- 
tion for improvements. The principle here declared has been recog- 
nized and applied by this Court in Alston v. Conneli, 145 N. C., 6, and 
Faison v. Kelly, 149 N.  C., 282, as well as by the Courts of other States. 
Tumbleston v. Rumple, 43 S. C., 275; Templeton v. Lowry, 22 S. C., 
389; ParrGh v. Jackson, 69 Tex., 614; Gaither v. Hamrick, 69 Tex., 
92;  Elam v. Parkhill, 60 Tex., 581; Hutchins v. Bacon, 46 Tex., 408; 
Dorn v. Dunham, 24 Tex., 366; Hairston v. Sneed, 15 Tex., 307; Sar- 
ta in  v. Hamilton, 12 Tex., 219 (62 Anno. Dec., 524) ; Griswold v. 
Brugy, 6 Fed., 342; Cahill e. Benson, 19 Tex. Civ. App., 40; J$'hitne?/ 
v. Richardson, 31 Vt., 300. 

We are of opinion that the Court erred in holding that upon the 
issues heretofore found the defendant is barred from asserting his claim 
to betterments under the statute. 

The judgment is set aside and the cause remanded, with instructions 
to. submit proper issues to the jury. 

Reversed 
ADDENDA. 

We suggest the following as proper issues arising generally on a 
petition for betterments : 

1. Did the petitioner make permanent improvements npon the land 
under a title believed by him to be good? 

2. I f  so, did petitioner have reasonable grounds to believe that he 
had a good title to the land when he made such improvements? 

3. What is the value of such permanent improvements? 
4. What sum as rents for the land shall petitioner be charged with 

a s  a set-off against such improvements? 
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A. L. DAXL v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 25 September, 1918.) 

1. Railroads- Crossings- Street Cars- Motormen-Negligence-Contribu- 
tory Negligence-Proximate Cause-Speed Ordinance. 

In  an action to recover damages of a railroad company for a personal 
injury to plaintiff, temporarily acting for a motorman, a t  his request, in 
running a street car approaching a railroad crossing, there was evidence 
tending to show that  the street car was very slowly moving towards the 
railroad track, and that the defendant's train, hidden by a n  obstruction, 
was exceeding the speed ordinance of the town and moving backwards 
without signal 'or proper lookout, ran upon the street car, just entering 
upon the railroad track, and injured the plaintiff. Held, sufficient to take 
the case to the jury upon the issue of defendant's actionable negligence, 
and a s  to whether the plaintiff was guilty of contributory negligence in 
acting without taking a reasonable and proper observation a s  to the dan- 
ger, or whether he should have stopped the street car, in the exercise of 
reasonable care, before going upon the crossing. The judge left the ques- 
tion of proximate cause to the jury under a proper charge. 

2. Railroads- Street Railways- Crossings- Negligence- Contracts- Evi- 
dence. 

A contract between a street car company and a railroad company re- 
quiring that the cars  of the former should come to a full stop a distance 
of fifty fekt before reaching a railroad crossing is  no defense to an action 
against the railroad company brought by one operating the car, to recover 
for a n  injury alleged to have been caused by the train negligently running 
upon the car, when the plaintiff had no knowledge thereof and was not a 
party thereto ; and the contract is properly excluded from the evidence. 

3. Actions-Parties-Contracts-Negligence. 
The liability of a street car company to a railroad company under a 

contract for injuring the  former's motorman in a collision a t  a crossing 
will not be considered in the motorman's action against the railroad com- 
pany alone. 

APPEAL b y  defendant  f r o m  Allen,  J., a t  F e b r u a r y  Term, 1918, of 
CRAVEN. 

T h i s  is  a n  action f o r  personal injur ies  sustained by  the  negligence of 
t h e  defendant. 

D. L. W a r d  and A. D. W a r d  f o r  plaintiff. 
Moore & Bunn for defendant. 

CLARK, C. J. T h e  plaintiff was temporari ly  operat ing a street ca r  
in N e w  Bern,  a s  it approached t h e  crossing of t h e  defendant's track. 
He w a s  a policeman, b u t  h a d  former ly  been a motorman on  t h e  street 
e a r  a n d  was fami l ia r  wi th  i t s  operation. O n  th i s  occasion the  motor- 
m a n  desired t o  change his  shoe, a n d  a t  his  request t h e  plaintiff r a n  the  
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car for a short distance. As he approached the crossing, he testified 
that he slowed down the car, which was barely moving, and listened, 
but could not see the approaching train because of a bidding at  the 
corner, until within a few feet of the railroad track. The defendant 
was backing nineteen box cars, with the engine a t  the other end, through 
a populous section of the city without any one on the car next to the 
crossing to keep a lookout or wave a flag or give any other notice. There 
was evidence that it did not ring the bell, and that i t  was running 
more than ten miles an hour in violation of the ordinance of the city of 
New Bern, which prohibits the defendant from running its cars through 
the street at  a greater speed than five miles an hour. 

The street car which plaintiff was operating was moving very slowly, 
and had gotten about six inches on the plaintiff's track when the de- 
fendant's train backing at a forbidden speed struck the car, knocked i t  
off the track, and injured the plaintiff. 

The defendant excepted because the court charged the jury that if it 
should find that the defendant was running its train backwards a t  an 
excessi-ve rate of speed in violation of the city ordinance, without ring- 
ing the bell, and without having a proper lookout on the car next to 
the crossing, and ran down the street car, injuring the plaintiff, and it 
should further find that this negligence was the proximate cause of the 
injury, to answer the first issue "Yes," otherwise to answer "No." He  
also instructed the jury, in substance, that it was the duty of the plain- 
tiff operating the street car, on approaching the crossing, to have the 
car under control and not to approach the crossing without making a 
reasonable and proper observation, whether there was any danger ahead, 
and before going upon said crossing to stop, look and listen for the said 
train, if the jury should find upon the evidence that he should hare 
done so in the exercise of reasonable care. and if he failed to do so and 
silch failure was the proximate cause of the injury, the plaintiff could 
not recover. 

The defendant excepted to the above charges, but they are sustained 
by the carefully considered opinion of Hoke, J., in Shepard v. R. B., 
166 N. C., 539, that whether the failure of the driver of a vehicle cross- 
ing a railroad track to come to a full stop is contributory negligence, 
barring a recovery, is for the jury upon the evidence. The trial judge 
seems to have followed carefully that case, which has been approved. 
Hunt 1'. R. R., 170 N. C., 444; Brown v. 22. R., 171 N. C., 270. 

The defendant offered a contract between the street railroad company 
and the defendant which provided that the street cars should come to a 
full stop a distance of fifty feet before reaching the crossing. The 
plaintiff was not a party to this contract and testified that he had never 
heard of it. The court properly excluded it. Such contract might be 
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competent in an action between the street car company and the defend- 
ant,-but was no protection to the railroad coinpky for injuries sus- 
tained by the plaintiff by reason (as the jury find) of the defendant 
running its train backward at an excessive speed, prohibited by the city 
ordinances, and without lookout on the rear end of the car. Burton v. 
Mfg. Co., 132 N. C., 17. This scems to have been the real question in 
the case. 

The court submitted the question of proximate cause to the jury. 
Spittle P .  IZ. R., 175 N. C.,  500. 

Whether the defendant can recover o~xt of the street car company for 
the damage sustained by the plaintiff under its contract with the street 
railroad, which provides that it "will indemnify and save harmless the 
A. C. L. R. R. Co. from any and all loss, cost or damage, which may 
be incurred by said A. C. L. R. R. Co. by reason of any accident or 
casualty occurring at  said crossing, which is proximately due to the neg- 
lect of the street railroad company or its employees, either in the oper- 
ation of its cars over said crossing or in the safe and proper mainte- 
nance of the same," is a question which can arise only in an action by 
the railroad company to recover of the street railroad company the sum 
which it wiIl pay out under this judgment. 

No error. 

AMOS BYRD AND WIFE v. LARRY S. BYRD ET AL. 

(Filed 25 September, 1918.) 

1. Estates-Rule in  Shelley's Case-Deeds and Conveyances-Intent. 
The Rule in Shelley's Case, where applicable, is a rule of property with- 

out regard to the intent of the grantor or devisor. Triplett v. WiZEiasns, 
149 N. C., 241, cited and distinguished. 

2. Estates-Rule in Shelley's Case-Fee-simple Title. 
A conveyance of land to B. and L. and their heirs, w o n  "the condition 

that they a r e  to have a life estate in the above-described tract of land, 
and then" to their "bodily heirs," comes within the Rule in Shelley's Case 
and conveys a fee-simple absolute title to II. and L. 

3. same-Cloud on Title-Equity-Suits. 
The holders of the fee-simple title to lands may maintain a suit to 

remove a cloud upon their title against those who claim that the deed 
under i t  is  derived only convexed a life estate with the remainder 
in the claimants, and that the Rule in Shelley's Case had no application 
to the terms used in the conveyance. 

ACTION to remove a cloud from title, tried before Allen, J., at May 
Term, 1918, of PITT. 

8-176 
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There was judgment for plai~itit'fh, i i ~ r t i  tl(~fw~tlants 11nril1g til~l\. (,x 
cepted appealed. 

F. C. Hard ing  for p l a i n t i f .  
P. M. W o o t e n  for defendant .  

HOKE, J. Plaintiffs, holdiiig t l i ~  lalids in question as grantees in a 
deed from B. S. and Louisa Byrd, of date 13 Xoveinber, 1906, insti- 
tuted the present action against their inf:~nt chilclren, alleging that 
under said deed they owned said la11d ill f w  simple, and th;lt ddendants 
wrongfully asserted that plaintiffs only 11ad a life estate under said deed. 
and by reason of said claim the ordinary and belreficial riplits of plai~l- 
tiffs as absolute owners were greatly impaired, etc. A guardian ad l i t rm  
having been duly appointed, a verified answer was filed for infant dr- 
fendants, admitting that plaintiff held the land under said deed and 
alleging that the same only conreyed life Jestate to plaintiffs with rp- 
mainder to the defendants, etc. 

The deed from B. 8. and Louisa Byrd, on matter relrralrt to t l i ~  
inquiry : 

"Witnesseth, That B. S. and Louisa Byrd, grantors, hale bsrgai~led 
and sold to Amos Byrd and wife, May Byrd, and do bargain, sell and 
convey to them and their heirs the land, describing it . . . 

"TBe condition of this deed is such that the said Anios Byrd and 
wife are to have a life estate in the above-described tract of land, and 
then to the bodily heirs of the said Amos Byrd and wife, Mag Ryrd. 
I t  is also understood that this is to be the full share of the said ,2n1os 
Byrd and wife, May, in the distribution of the estate of the said B. S. 
Byrd and wife, Louisa. 

"To have and to hold the aforesaid tract of land and all privileges 
and appurtenances thereto belonging to the said Amos Byrd and wife, 
May Byrd, and their heirs, to them and their only behoof. ,4nd the 
said B. S. Byrd and wife, Louisa Byrd, covenant that they are seized 
of said premises in fee, and have the right to convey the same in fee 
simple; that the same is free from all encumbrances, aiid that they will 
warrant and defend the said title to the same against the claims of all 
persons whatever.') 

Under the Rule in Shelley's Case, as interpreted and applied in 
numerous decisions of the Court, the deed in question clearly conveys 
to plaintiff an estate in fee simple (Crisp 1 % .  Biggs,  at present term; 
Cohoon  v. U p t o n ,  174 N. C., 88; Robertson 2'. Moore, 168 K. C., 389; 
Edger ton  v. Aycock ,  123 N. C., 134), and our cases are equally decisive 
that plaintiffs are of right entitled to the relief sought in this action 
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and have the true nature of their estate declared. Satterwhite v. Galla- 
gher, 173 N.  C., 525; Smith v. Smith, 173 N.  C., 124. 

There is nothing in the case of Triplett P .  Williams, 149 N .  C., 394, 
or the numerous cases that have followed and approved that well con- 
sidered decision that militates in any wag against the construction we 
plsce upon this deed. 

I n  Triplett a. Williams the Court held that the former cases, recog- 
nizing many of the old common-law distinctions concerning the prem- 
ises and habendurn of deeds and their purposes and effect upon each 
other, should not be allowed to defeat the evident intent of the grantor 
as disclosed from a perusal of the entire instrument, but there was 
nothing in those decisions that was intended to interfere with the full 
operation of the Rule in Shelley's Case on titles coming properly within 
its principles. 

Speaking of the rule and its existence here in Roberson v. Moore, 
supra, the Court said: "It is established by repeated decisions of the 
Court that the Rule in Shelley's Case is still recognized in this juris- 
diction, and where the same obtains, i t  does so as a rule of p~operty,  
without regard to the intent of the grantor or devisor.'' 

Coming clearly within the operation of this rule, the instrument, in 
any aspect of the matter, conreys to plaintiff an estate in absolute 
ownership, and they are entitled to hare the same relieved and ~rotected 
by proper decree. 

There is no error, and the judgment of the Superior Court is 
Bffii'med. 

SEABOARD AIR LINE RAILWAY AND THE FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND v. LESSIE HORTON, DECEASED. 

(Filed 2 October, 1918.) 

1. Supreme Court-Jurisdiction-Opinion Certified. 
After the Supreme Court of this State has certified its opinion and 

remanded the case to the Superior Court, it is without further jurisdic- 
tion except when it is properly before it upon petition to rehear (Rule 52, 
174 N. C.. 841), and may make no further orders therein. 

2. Appeal and Error-Writ of Error-When Granted-Supreme Court. 
A writ of error to the Supreme Court of the United States should be 

applied for to the presiding offreer of the State court, under the Federal 
statute, within three months after the rendition of the judgment or decree 
complained of, and not to the court. 
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3. Supersedeas-Ancillary Remedy-By Whom Granted-Supreme Court. 
A supersedeas is ancillary to a writ of error, and the former may be 

granted by the same judge who has granted the latter, or both may be 
granted by a justice of the Supreme Court of the United States. 

4. Certiorari-Supreme Court of United States-By Whom Granted-Super- 
sedeas. 

A certiorari, provided as a substitute for the writ of error, is issuable 
within the discretion of the United States Supreme Court, and not by a 
justice thereof, and when the al~plication therefor has been granted a 
supersedeas may issue as ancillary thereto. See. 2, ch. 44S, TJ. S. Laws 
l ! l l G .  

5. Supersedeas-State Supreme Court-United States Statutes-Petition to 
State Supreme Court. 

IT'licre an al?pcal hns heen remnnded mcl certified to the Superior 
Court, whit11 t.wi~ts a Fctleral question, ant1 nMeh the algellant desires 
to 11:irc lrriewetl by tlie Supre~ne Court of the United States, his proce- 
( 1 1 1 1 ~  +oultl conform to the rcqnirmicnts of the Fctleral statutcs (Laws 
l!)l(i, th. 44'3). :1nd his l)ctitioi~ to the State Supreme Court for a super- 
setlt,:lr to stay tlie esecutioil of the judqmeiit it has certified down will be 
denied. 

Cunslrr  CC C a m l c r  and Armfield  (e- V a n n  for petitioners. 
S ta*  X cf: Parkc?. for respondrnt.  

CLAEK, C. J. Judyment in this case was affirmed on appeal, 8 May, 
1918, oild was duly certified down. Subsequently, a t  August Term, 1918, 
of Union, the plaintiff in that case moved for judgment against the surety 
in accold:lnce with the tenor of the supersedeas bond and for judqment 
araiiist t l ~ e  railway coinpaiij uljcn tho certificate of the Supreme Court. 
This w::s ol~po\ed up(11 t l ~ c  jirou11ds (1) t l ~ t  the s~i re ty  xvns releascd 
flo-rl 1luk:;lit-q 011 the b o d  1 c-~iuse of the fact that  tlie railronds mere 
placed u ~ d e r  tlic coiitrol of the ryox criiment, and the process could not 
be IP: i d  111 011 t!:c;r prop?rty while under control of the go~elnnient ;  
(2 )  t'lat the r:iiiway c2on1p:lny had sppiied to the Supreme Court for a 
writ of t r ~  tlo1u7 i ,  a i d  110 jud.rlneut s:io:ild be rendcred pending that 
appl;p. t'on ; :lnd ( 3 )  thct  if jud-ment should be rendered against the 
s ~ ? r c ~ t r ,  cse-l~tioti s17onld b- stqycd pendin: the hearing of the petition 
for ci f i o ~  n i .  Th:. court o-\errulcd tlirse oLjectiolis and rendered judg- 
nic~it for p!:~:~~tiff i ~ i  : I~PO:  d ~ i i ~ e  wit11 her motion. The defendants ap- 
pc::'od, bat tl'd not p:drc*t the nppeal. 

,\lt' 0ur.h the jud ~ m r w t  of this Court was rendered on 8 May, 1918, 
tlic d4'mrd 'nts d:d nct  file a petition for certiorari with the United States 
B i i ~ ) ~ ~ m e  Court until 5 Aiqust, 1918, after that  Court had adjourned, 
though it had remained in session until some time in  July,  fo r  more than 
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two months after judgment of affirmance; nor did they file their appli- 
cation for  supersedeas in this Court until 10 September, more tlian 120 
days after said jud,pnent. The  correctness of tlie judgment is not in- 
volved in  this motion. 

W e  are of the opinion: 1. This Court, liar inq certified its opinion 
and remanded the case to the court belov, is witliont jlirisdiction to ninke 
any orders therein. I t  might have bcm I!roi~'~lit bcfore tllis C01ll.t hy 
petition to rehear, if filed in forty days after tile opinion, in complinlice 
with Rule 52 of this Court (174 X. C., S41), but this WAS not clol~e. 

The  case could have been taken by writ of crror to the Unitcd St:~tcs 
Supreme Court under the Judicial Code, scc. 237, but u11clcr I-. S. IA\M 
1916, ch. 448, see. 6, ratified 6 September, 1916, tllc. :~l)l~licntioil i ' o ~  I\ iit 
of error could not be allo-wed unless applied for "within tlircv ~iiotltl~s" 
after the rendering of the judgment or the d-crcc c.o~np!~incd of. -111 
application for a writ of error must be made, not to this Conrt, but to tllc 
presidillg ofiicer of the same, and, if allowed, a S I I ~  ) F C L ~ C C I I  w;ll be 
granted by him, or tlie applic:~tion ]nust bc graiitccl by a j u d ~ ~ e  of the 
United States Supreme Conrt, who would issue th,o s t r p c ~ s ~ d ~ n ~  as :~ncil 
lary to the writ  of error. This has not been done, mid tlic time has 
elapsed in which the application could I1e niadc. The petition rclics 
upon thc secoud clause of section 2 of the aforesaid chaptcr 41F, which 
pro] ides : "1 t s11:ill be cornpctent to the S l ip rcm Court, Iby cc.7 tiot n ~ i  
or otherwise, to require t h t  t l m c  be certified to i t  for rcvicn. :111d dctcr- 
mirlntio~i, nit11 the same power and autlioritg and with like cffcct :IS if 
brouglit u p  by writ of crror, any cause d i e r c  ;illy filial ;ji~cl,:in~~it or 
decree has b ~ w l  r ~ l i d e w d  or pnsbcd IJ$ the 11igl~cr Coi11.t of the State in 
uliich ally dccibion conld bc liacl, wlierc," etv. 

I t  will bc s(w1 tllat surli app1ic:ltion for cc.1 liorat i conld ]lot be made 
to this Court, h t t  niiist br mi1(1c to the T'nitcd Stafcs S u p w ~ i ~ e  Conrt, 
which alone C:III (lc~cidc \\.1icdljc~r snt.11 apl)lira!ioii (.:111 be q r :~n t td  or not. 
I t  will be gral~terl 0111 \rl.c;c. s u f f i c i ~ ~ ~ t  (.:~ii\:., doi~Lt l~ss ,  is s11owii why 
tlie petitioner had failed to l~l:~lit> Iris al)l)iic.:itio~i for  writ of crlor in tlic 
time allowed by 1:in-; or  nllc~ic~ s1it.11 writ of cwor n ol~ld  not lic, it  would 
be a substitnic for  a writ of crrol. if t l ~ c  Snprcnic C o n ~ t  in its cliscrction 
should think fit to issuc it. 

Bu t  wl~cii tlicre is  a writ of crror tllc sirpc.iscdius is grmtcd :IS nncil- 
lary and by tlie p r e s i d i ~ ~ g  oficc.r of t l ~ c  Stntc Coin t, or  by :I judcc of the 
United States Suprerile Court, n-ho grunts tile writ of c ~ r o r .  A11d wlicre 
the c c ~ f i o ~ . a ,  i is  graiited ill lieu of a. writ of crror, this e : ~ i ~ ~ i ~ l t  be done 
by tl single judge, but by the Unitcd St ;~ tes  Puprcwic~ C'olirt ill its discre- 
tion, aiid that Court aloi~e can graiit the supc~scdrus. 

I11 such cases the S ~ ~ ~ I P I S C ( ~ C L I S  is ~ 1 1 1 ~ i I l a r ~  to the writ of error, or to the 
ccr t ioru~i  issued in lieu thereof. and (.mi he gr:nited only in aid of such 
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process and by the same authority which grants the writ of error or the 
certiorari. 

This Court has no jurisdiction of the matter in controversy; and the 
remedy of the petitioner, if any, is by application to the United States 
Supreme Court, which will be in session 7 October, by a motion for 
certiorari to take the case up in lieu of the writ of error, which has been 
lost by the lapse of the three months, and, if the certiorari is granted, by 
application for a supersedeas as ancillary thereto. 

This Court is solely an appellate Court, except as to claims against 
the State; and when a decision on appeal has been rendered and certified, 
the jurisdiction of this Court is at an end. James  I , .  R. R., 123 N. C., 
299; Pinlayson 1 1 .  R i r b y ,  127 N.  C., 222; W h i t e  v. Butcher,  97 N. C., 7. 

Even if thig Court had jurisdiction of this cause, i t  would have no 
power to grant a supersedeas pending a petition to the United States 
S u ~ r e m e  Court for certiorari. There is no Federal statute and no State 
sta.tute authorizing such procedure, and no decision of any court has 
been cited to justify it. 

The writ of supersedeas is a writ issuing from the appellate court to 
preserve the status quo pending the exercise of the jurisdiction of that 
court. I t  issues only to hold the matter in abeyance pending the review 
of the case, and therefore is granted only by the court which orders the 
removal of the cause, and is regulated by statute. H o v e y  ?;. McDonald,  
109 U.  S., 150. 

A case in  point in this State is B a n k  I > .  S t a d y ,  13 N.  C., 479, by Hen- 
derson, C. J.,  who said: "The supersedeas should be dismissed, because 
one court cannot supersede the process of another, however superior the 
one may be to the other, but  in  the  el-ercise of and as ancillary t o  i f s  
reuisinq power." " 

This Court callnot be asked to grant the supersedeas as ancillary to its 
revising power; for, after we have affirmed the judgment below, we have 
no authority to grant a writ of error or certiorari to remove the case 
from the courts of this State to the United States Supreme Court. We 
are asked to grant it, not pending the action of a higher court, to which 
the cause has been removed by this Court, but pending such time as such 
higher court with right of review shall decide whether or not it will 
exercise that right. To grant it under such circumstances is unreason- 
able and unheayd of. ~ h k  supersedeas should be issued by that court if 
i t  should grant the certiorari to remove the cause. 

The action of the Superior Court cannot be reviewed, except by appeal. 
Revisal, 583; Clothing Co. v. B a y ,  163 N. C., 495. 

When a writ of error removing a cause to the Supreme Court has been 
granted, i t  is then pending in  the United States Supreme Court. I n  
such case, execution cannot be stayed, unless the plaintiff in error files 
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his writ of error within the legal time after entry of the judgment, for 
there can be no supersecleas if the writ of error is invalid. T i t l e  Co. 11. 
U. S., 222 U. S., 401. I n  this last case the writ of error had been granted, 
but the supersedeas was vacated, because the writ of error was not applied 
for within the required time. 

It is claimed that some of the Federal Circuit Courts have granted a 
short stay, to enable the party to apply to the United States Supreme 
Court for certiorari. But this does not authorize the State courts to take 
such action, since the power of the State courts in such case ~roceeds 
from the Federal statute alone. Moreover, in the Federal courts the 
stay was granted for only a few days, and not after a delay of more 
than two mcnths, during which time the United States Supreme Court 
was in session. 

Motion denied. 

E. A. HEATH v. M. D. LANE ET ALS. 

(Filed 2 October, 1918.) 

1. Clerks of Court-Probate Judge-Statutes, Directory-Deeds and Con- 
veyances-TitIe. 

The law is directory that requires the probate judge of the county 
wherein the lands lie and the deed registered to pass upon the probate 
taken by the probate judge in another county, and his failure to have done 
so does not alone affect the title thus conveyed. 

2. Evidence-Title-Common Source-Deeds and Conveyances-Location- 
Burden of Proof-Nonsuit. 

The plaintiff must show his title in his action to recover land ; and when 
he claims a superior title, but under a common source with the defendant, 
and the cause has been accordingly tried in the Superior Court, he neces- 
sarily admits that the locus in quo is covered by the defendant's deed from 
such source, and upon judgment of nonsuit he may not justly complain 
that the burden of proof was on defendant to show that his deed covered 
the lands in dispute. 

ACTION tb recover a tract of land, tried before Allen,  J., at February 
Term, 1918, of CRAVEN. 

At the conclusion of the evidence the court sustained a motion to non- 
suit, and plaintiff appealed. 

W .  D. M c I v e r  for plaintiff. 
G u i o n  & Guion,  Moore & D u n n ,  7'. D. Warren ,  and R. A. N u n n  for 

defendants.  

BROWN, J. An examination of the record discloses that plaintiff 
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failed to make out a title to the land ill controversy in  any of the recog- 
nized methods so clearly pointed out in llIoi57ey zl. Grifi.12, 104 N. C., 115. 

The plaintiff, failing to show title out of State, and color of title and 
aduerse possession, undertook to estop defendants by showing that they 
clainiecl under a common source with plaintiff, and that plaintiff held 
the better title from such source. I t  was admitted that Charles A. 
White W:IS seized in fee of the land in controversy, and that plaintiff and 
defendant claimed title under him. The plaintiff claims under a deed 
from C. A. White, dated 2 Sorember, 1891, and recorded 9 March, 1891. 
The defendants clnim under a deed from C. A. White, dated 11 February, 
1878, and recorded 26 February, 1878. 

The plaintiff contends that the last named deed fails to convey the 
title as against his deed, because there was no adjudication of probate by 
the proper officer of Craven County, the original probate having been 
taken by the probate judge of Pi t t  County. 

The qnestion presented was decided as long ago as 1875, when i t  was 
held that the provision of the law which requires the certificate of pro- 
bate made by the probate judge of one county to be passed on by the pro- 
bate judge of the county when the deed is to be recorded is only directory, 
and that a registration upon a probate which has not been so passed upon 
is valid. H o l m e s  v. Marshall, 72 N.  C., 38. 

I t  is f ~ ~ r t h e r  contended that the judge erred in sustaining the motion 
to nonsuit because the burden of proof was on defendants to show that 
the deed under which they claimed, dated 11 February, 1878, covered 
the land. 

No such point as this appears to have been made on the trial below, 
and the case was tried out on the theory that both deeds executed by 
Charles A. White covered the land in controversy, and the contest was as 
to which deed prevailed. This must necessarily be true, for plaintiff was 
endeavoring to estop the defendants under Rule 6, as laid down in  Mob- 
ley v. Grifin, supra,  by connecting defendants with a common source of 
title (Charles A. White) and by showing in himself a better title. 

To do this, plaintiff was bound to admit that defendants' deed (claimed 
to be invalid as to registration) covered the locus in quo. Unless it 
covered the locus in quo, i t  could not connect defendants with the com- 
mon source of title, and i t  would be idle to attack the validity of the 
registration and probate of a deed that plaintiff denied covered the land 
in dispute. 

We are of opinion, upon a review of the record, the nonsuit was prop- 
erly allowed. 

Affirmed. 
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C. C. STALLINGS v. MRS. S. F. SPRUILL. 

(Filed 2 October, 1918.) 

Judgments-Excusable Neglect-Principal and Agent-Attorney and CIient. 
Where the defendant in a proceeding to establish the true divisional line 

between adjoining owners of land is a nonresident of the State, has duly 
accepted service on the summons in the proceeding, and entrusted the mnt- 
ter to his resident general agent, and i t  appears that  this agent did not 
employ an attorney, b u t  sent the tenant on the land to attend to the case 
on the return day of the summons, and this tellant was informed that an 
answer was required to be filed, the case continued from time to time, and 
notice given him that judqment would be taken by default if answer shonld 
not have been filed by a certaiu time, and judgment by default was accord- 
ingly taken: Held, the fact that  the tenant did not communicate to the 
general agent the necessity for filing an answer does not excuse the general 
agent or the defendant himself from taking the necessary steps ill filing 
the answer, and the judgment may not properly be set aside for excusable 
neglect. 

MOTION to set aside a judgment rendered by the Clerk of t l ~ e  Superior 
Court of HALIFAX County, heard by Xerr, J., at January Term, 1918, of 
said county. 

The court set aside the judgment upon the ground of excusable neglect. 
Plaintiff appealed. 

R. C. Dunn and Hurray Allen for  plaintiff. 
George C. Green and J. P. P i p p e n  for defendant. 

BROWN, J. This IS a processioning proceeding to determine and estab- 
lish the true division line between the lands of plaintiff and defendant. 
I t  was returnable before the clerk 12 December, 1916. The complaint 
was filed, duly verified, on 4 December, 1916. On return day defendant 
failed to answer, and the cause was continued from time to time to per- 
mit defendant to file answer, and until 29 January, 1917, when the clerk, 
upon motion of plaintiff, rendered J ment for failure of defendant to 
file answer. 9 

I t  appears from the findings of fact that the summons was given to 
31. C. Braswell, general agent for defendant, who is a resident of New 
Jersey. Braswell sent summons to defendant, who admitted service in 
writing on the back and sent it to Braswell, who sent i t  to R. C. Dunn, 
plaintiff's attorney. 

Braswell did not employ an attorney for defendant, but sent J. B. 
Laughter, the tenant on the land, to Halifax on 12 December, 1916, the 
return day of the summons, to attend to the case. 

The Court finds further that on the date the clerk informed Laughter 
that i t  would be necessary that an answer be filed, and that after the 
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answer was filed the county surveyor would be sent out to the land to run 
the respective contentions of the plaintiffs and the defendant, and that 
thereafter the court w o ~ ~ l d  hear and examine the true line; that this fact 
was communicated to Braswell by Laughter. The action was continued 
from 12 December until a later date, and Laughter was informed by the 
clerk that it was necessary for the defendant to file an answer; that on 
said later date the plaintiffs appeared by their attorney, and Laughter 
also appeared. No answer having been filed, the action was again con- 
tinued, and Laughter was informed by tlie clerk and by plaintiff's attor- 
ney that i t  would be necessary that an answer be filed by the defendant 
and that as no answer was filed, the cause was again continued, by con- 
sent of the plaintiff's attorney, until 29 January, 1917, the attorney 
notifying Laughter that unless answer was filed by 29 January, 1917, 
he would move the court for judgment establishing the line between the 
plaintiffs a i ~ d  the defendant as set out in the prtition of the plaintiff. 
This was not commmlicatccl to Braswell by Laughter. The further fact 
is found that Braswell has for yePrs been attending to tlie business of 
Mrs. Spruill in North Carolina, and she expected him to employ an 
attorney to represent her, and that Braswell would hare attended to said 
matter but for the fact that Laughter incorrectly reported to him what 
the clerk had said. 

This is such a clear case of inexcusable neglect that the learned counsel 
u 

for defendant are frank enough to say in their brief: "There is no ques- 
tion about the fact that M. C. Braswell, agent of the defendant in this 
action, has been guilty of neglect, but the defendant contends that this 
neglect is excusable and not imputable to the defendant in this action. 
The defendant in New Jersey has been entrusting her affairs to 11. C. 
Braswell for a period of twenty-five years, and he has always promptly 
and efficiently attended to her affairs, and she has a right in this instance 
to rely upon the continuation of the same faithful and efficient service " L 

which he has always rendered." 
They cite no authority for their contention that the negligence of 

Braswell, a general agent, is not imputable to his principal, the defend- 
ant. On contrary. we find i t  to be settled in this State that the inexcusa- " ,  

ble neglect of an agent will be imputed to the principal in a proceeding 
to set aside a judgment by default. J o r w o o d  1 . .  King, 56 N. C., 80; 
N o r r i s  1 % .  I nsu ru r l ce  Co . .  131 N. C.. 212. 

There have been cases where the negligence of attorneys at law has 
been imputed to the client ( H a r d w a r e  Co. 11. Buhmann, 159 N. C., 511), 
but i t  is not generally so. Where the party to an action employs a repu- 
table attorney and is guilty of no negligence himself, and the attorney 
fails to appear and answer, the law will excuse the party and afford 
relief. This is because attorneys are officers of the court and can do for 



a vlicl~t that which the client cannot do for himself. Therefore, the 
courts sometimes r c l i e ~ e  the clients from the consequences of the attor- 
ney's negligence. This subject is fully discussed by X r .  Justice Allen in 
the rccent case of S ~ a z u e l l  7). Lumber Co., 172 N. C., 324, and the authori- 
ties cited. B n t  Braswell is not an attorney. TTc is an extensive planter 
and business man in the adjoining county of Edgccombe. 

It his duty to employ an attorney to alq)car arid answer for Mrs. 
Spruill.  Instead he sent Laughter, the tenant on the land, to attend to a 
matter in court reqnirinp the services of an attorney "learned in the 
law." 

The clerk, with coltsent of plail~tiff's counsel, continued the cause 
repeatedly, notifying T ~ u g h t e r ,  ~ h o  was in attendance, to have an 
answer filed. 

I t  was grors ~~cgliqc.~icc~ on part of Laughter not to inform Braswell of 
this, and it was negligence oil part  of Rraswcll not to inquire of Laugh- 
ter  or  the clerk as to tlir disposition of case. 

The  defendant is not herself frcc from negligence. She admitted 
service of the sumrno~ls on 16  Xovember, 1916, and paid no further 
attention to the case and madc 110 inquiries concerning it until after 
29 January ,  1917. w h n  j ~ ~ d g m e n t  b~ default had been rendered. 

We are of npi~limi the judge erred in s ~ t t i n g  aside the judgment. 
Rewrscd. 

JAMES M. HINES v. IVILEY P. NORCOTT. 

(Filed 2 October, 1918.) 

1. Contracts - Lessor and Lessee - Municipal Corporations - Ordinances- 
Statutes-Sewers-Health. 

Where an ordinance of a town, in pursuance of its municipal powers, 
makes the use and maintenance of surface privies unlawful upon lots 
abutting upon a street wherein a sewer-pipe has been laid, and requires 
the owners of such lots to connect with the sewer by a certain date, pro- 
viding a penalty for its violation, the courts will examine the ordinance to 
ascertain the intent of the municipal authorities in passing i t ;  and the 
validity of a contract of lease of premises adjoining a street wherein the 
pipe had been laid is not affected by the fact that the owner thereof has 
failed to comply with the ordinance, there being nothing in the lease trans- 
action immoral per se, or inhibition in t h ~  contract of lease against making 
the connections required. 

2. Same-Suitable Premises-Trials-Questions for Jury. 
The owner of a lot in a town contracted to lease a part of a building to 

be erected by him thereon, providing among other things that the building 
should be "a suitable one," and after its completion the lessee ent~red upon 
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the leased premises and occupied the same without objection. Thereafter, 
an oldimnce of the town required the owner of thr buildins, under pen- 
alty. to coiinect with a street sewer, which he failed to do. The ordinance 
beinq iiitelpreted as not affectins the contract, it is held that the le-ace's 
rizht to annul the lea.;e was properly made to depend ullon the question 
of fxct whether the In~ilcliiig mas a suitable one within the intent and 
meaning of the contract. 

ACTION tried before Allen, J., and a jury, at 3Iay Term, IDIS, of PITT. 
Thc plaintiff sued for rent due under a lease, made 13 S o ~ e m L e r ,  

1913, by him to the clefendnnt, for four stores :md a hall in n bvilding 
to bc erected in the t o ~ m  of Green~il lc,  at $12 per ~ reck ,  for  a term of 
file yeals. At  the coinpletion of the building, in Xarch,  1914, t11~ dr- 
fendnnt entered into possession and occupied the premises for a b m t  
foulteen months, paying the rent regularly accordil~g to the terms of the 
lease, up to 12 April,  1015. The building m s  to be of brick and "a suit- 
able one." 

The defendant denied liability. and, by amendment to his mswer, 
~vhich was a l l o ~ ~ e d  by the court, he ple2ded that the contract was unlaw- 
ful  and unenforcible, as being in violation of the follo~ving ordi~lance of 
the town of Greenrille, passed in April, 1914, after the lense mas executed 
and the defendant had taken possession of the tenement: "Vhereas the 
maintenance and use of surface and dry  privies i n  the tomn of Green- 
ville is or  may become a menace to the public health of the town: Now, 
therefore,. be i t  ordained by the Board of Aldermen of the Town of 
Greenrille i n  regular meeting assembled on 2 April, i t  shall be unlawful 
for any person, firm, or corporation to erect, maintain, or  use any sur- 
face o r  dry  privies upon any lot o r  premises in said tomn, abutting on 
any street wherein a seu-er-pipe has been la id ;  and that  all owners of 
said property shall connect with said sewer on or before 1 June,  1914. 
Any person violating the provisions of this ordinance shall be fined $5 
for each offense, and each day said violation shall continue shall consti- 
tute a separate offense." 

There was evidence to the effect that  the plaintiff, at the time of mak- 
ing the lease, and afterwards, had promised to install a plumbing and 
sewerage system on the premises, connecting with the main sewer line on 
Cotanch Street, which is  in front of the building, but that  this mas not 
done. Plaintiff denied that  he made any such promise, or  that  anything 
was said about it. The upstairs was to be used for  a dance hall ;  the 
lower story was to be used for a pool-room, a barber shop, a cafe, and a 
drug store, one in each of the four rooms. 

Plaintiff testified that  defendant paid the rent u p  to 12 April, 1915, 
and there is nothing charged after 31 Xay ,  1915, and that  defendant 
quit the premises i n  1915. 



N. C.] FALL TERM, 1918. 125 

The defendant requested that the following instructions be submitted 
to the jury: 

1. As it is admitted that plaintiff did not put in  sewerage as required 
by the ordinance of the town of Greenville, the plaintiff cannot recover 
on said contract since 1 June, the date said ordinance became effective. 

2. AS plaintiff admits the rental account has accrued since 12 April, 
1915, and since that time he has been renting the building in violation 
of the ordinance, he cannot Fecover. 

3. I f  you find from the evidence that plaintiff rented the building in 
violation of the ordinance, then he cannot recover in this action. 

These instructions were all refused, and defendant duly excepted. 
The court charged the jury as follows: "This action, as you will 

understand, is brought by the landlord, Mr. Hines, against the defendant 
for an amount which he claims to be due for his building which he 
rented. The only issue submitted to you is as to what amount, if any, is 
due the plaintiff by the defendant, the plaintiff claiming that he is due 
the sum of $113, and the defendant claiming that he is entitled to a 
counterclaim, or set-off, for failure to put in certain sewerage. The first 
que&on to be considered is whether that was agreed upon, and whether 
it was necessary to make i t  a suitable building. You will remember the 
agreement that he was to provide a suitable building, and there was a 
controversy there, the plaintiff contending that i t  was a suitable building 
without sewerage, and the defendant contending that i t  was not a suitable 
building without sewerage, and that by reason of the failure to so pro- 
vide sewerage he has been damaged to the amount of $10 per month, 
which, he says, amounts to about $100. So the first question would be 
as to whether i t  was a suitable buildins without sswerage for the pur- 
pose for which it was being erected mid used; and if you find it was suit- 
able without it, then he would not be entitled to a counterclzim. I f  you 
find that it was not suitable, then you will further find whether he was 
damaged by reason of the failure, and d ~ d u c t  from the amount due to the 
plaintiff, which plaintiff snys is $113, the amount of such damage as YOU 

find. I shall not hold that by reason of riot conlplyillg with the town 
ordinance the plaintiff cannot recover, and I chxge  you not to consider 
that, it bejng a question between him and the town authorities as to 
wllc,tl~cr they would make him close his business or comply with the 
ord'~l:~~icc.  I t  would not aflect this suit. So you cons'der WkLt amount 
is clue the plaintiff, if any, under the contract, and whether or not he 
crectt>d :L suitable bui1d;ng; and if he d'd, then he would ke entitled to 
the full amount; arid if he failed to do so, then you would d:,duct what- 
ever amount you find he has been damaged Fy reason of the failure in 
making it a suitable building." 
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Defendant, in proper manner, excepted to the charge, and assigned 
several errors. 

The jury returned the following verdict : 
1. I s  the defendant indebted to the plaintiff? If so, in what amount? 

Answer : $113. 
Judgment upon the verdict, and defendant appealed. 

F. C. Harding for plaintif. 
Julius Brown for defendant. 

WALKER, J., after stating the case : The defendant contends that there 
can be no recovery against him in this case because the lease is an illegal 
contract, being violatiye of the ordinance of the town of Greenville, 
which we have copied in the statement of the case. For the purpose of 
deciding whether a contract is in contravention of a statute or ordinance, 
and void for that reason, we are at  liberty to examine the statute and 
ascertain what was the legislative intent, and whether it was the pufpose 
to avoid the corltract alleged to be contrary to its provisions, or whether 
it was intended that the penalty alone should be a sufficient punishment. 
The Court, by Justice Wayne, held, in Harris v. Runnels, 12 Howard, 79 
(13 L. Ed., 901), after stating the English rule: "Such we believe to be 
now the rule in England, but with many exceptions, made upon distinc- 
tions rery difficult to be understood consistently with the rule-so much 
so, that we have concluded, before the rule can be applied in any case 
of a statute prohibiting or enjoining things to be done, with a pro- 
hibition and a penalty, or a penalty only, for doing a thing which it for- 
bids, that the statute must be examined as a whole to find out whether or 
not the makers of it meant that a contract in contravention of it should 
be void, or that i t  was not to be so. I n  other words, whatever may be 
the structure of the statute in respect to prohibition and penalty, or 
penalty alone, that it is not to be taken for granted that the Legislature 
meant that contracts in contravelltion of it were to be void, in the sense 
that they were not to be enforced in a court of justice. I n  this way the 
principle of the rule is admitted, without at all lessening its force, 
though its absolute and uixonditional application to every case is denied. 
I t  is trnc that a statute containing a prohibition and a penalty makes the 
act which i t  punishes unlawful, and the same niay be implied from a 
penalty without a prohibition; but it does not follow that the unlawful- 
ness of the act was meant by the Legislature to avoid a contract made in 
contravention of it. Wheu the statute is silent and contains nothing 
from which the contrary can be properly inferred, a contract in contra- 
vention of i t  is void. I t  is not necessary, however, that the reverse of 
that should be expressed in terms to exempt a contract from the rule. 
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The exemption may be inferred from those rules of interpretation, to 
which, from the nature of legislatiou, all of it is liable when subjected to 
judicial scrutiny. That legislators do not think the rule one of universal 
obligation, or that, upon grounds of public policy, it should always be 
applied, is very certain. For, in some statutes, it is said in terms that 
such contracts are void; in others, that they are not so. I n  one statute 
there is no prohibition expressed, and only a penalty; in another there 
is prohibition and penalty, in some of which contracts in violation of 
them are void or not, according to the subject-matter and object of the 
statute; and there are other statutes in which there are penalties and pro- 
hibitions in which contracts made in contravention of them will not be 
void unless one of the parties to them practices a fraud upon the igno- 
rance of the other. I t  must be obvious, from such diversities of legisla- 
tion, that statutes forbidding or enjoining things to be done, with penal- 
ties accordingly, should always be fully examined before courts should 
refuse to give aid to enforce contracts which are said to be in contraven- 
tion of them." 

I n  Dunlop v. Mercer, 156 Fed. Rep., at  p. 556, the Court follows the 
rule laid down in Harris v. Runnels, supra, and thus comments upon i t :  
"The rule announced in this case has been repeatedly applied by the 
Supreme Court, notably in Fritts I - .  Palmer, supra, and the cases cited 
in that opinion, and has become an established canon of interpretation 
in the national courts. The true rule is, that the court should carefully 
consider in each case the terms of the statute which prohibits an act 
under a penalty, its object, the evil it was enacted to remedy, and the 
effect of holding contracts in violation of i t  void, for the purpose of 
ascertaining whether or not the lawmaking power intended to make such 
contracts void; and if from these considerations i t  is manifest that the 
Legislature had no such intention, the contracts should be sustained and 
enforced; otherwise, they should be held void," citing cases, and among 
them Pritts v. Palmer, 132 U. S., 28'7 (33 1,. Ed., 31'7). See also 
6 Ruling Case Law, see. 109, and cases in note 20 to the text; 13 Corpus 
Juris, pp. 422 and 423, see. 352, and note 84 ( a )  to text; Levison v. Boas, 
150 Cal., 185 [S. c., 12 L. R. A. (N. S.), 5'751, and elaborate note; Nei- 
meyer v. Wright, '75 Va., 239; Union & Mining Co. v. R. M. Nat. Rank,, 
96 U.  S., 640 (24 L. Ed., 648) ; O'Hare v. Bank, 77 Pa., 96. 

The case of Harris u. Runnels, supra, is analogous to our case, for 
there the suit was upon a promissory note given for slaves carried into 
Mississippi and sold there, in violation of a statute of that State which 
prohibited their sale without a certificate. The Court sustained a re- 
covery upon the note against a plea that i t  was given in violation of the 
law. I n  the case under consideration the ordinance, which is entitled 
"Dry or Surface Privies," declares that they are a menace to the public 
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health of the town; forbids that they be erected, maintained, or used 
upon any lot, or premises, abuttinq on any street wherein a sewer-pipe 
has been laid, and requires that "The owners of said property shall con- 
nect with said sewer on or before 1 June, 1914." There is nothing there 
said, expressly or implicdly, to thc cffect that leases of such premises 
shall be void, but the ordinatrce only ~~rovicles for a penalty of $5 for 
each day's violation of its provisioris. Tho imposition of a penalty for 
not doing an act which is rcquired to be done may of itself render the 
doing of the same illegal; but still, if upon a fair construction of the 
statute it appears to have been the intention of the legislative body to 
confine the punishment or forfeiturc to the penalty prescribed for a 
violation of it, that iritel~tion will be enforced. And the snnw may be 
said as to the prohibition of an act, but it does not follow in either case 
that the illegal act will vitiate a contract which is connected with it only 
incidentally because it relates to propcrty affected, in some degree, by 
the statute or ordinance prolriloitii~g or c.njoining tlic act and a~inexing a 
penalty for its violation. This ordinalice was intended to forbid the 
"erection, maintenance, or use of surface or dry privies" in the town, 
and required, in order to prerent any injury to the public health, that 
they should be connected with sewer-pipes laid in a street adjoining the 
premises. The lease in this case did not refer at all to the subject-matter 
of the ordinance, and especially did not stipulate that no such connec- 
tion should be made, or that such privies should or might be used on the 
premises. The town council, in passing the ordinance, su reb  did not ' 
have in mind the prohibition of a lease or sale of the premises, but only 
the punishment by way of penalty for the violation of its ordinance. 
The Court said, by Justice Harlan, in  Fritz 1 % .  Palmer, supra, at p. 2 8 8 :  
"It may also be assumed, for the purposes of this case, that this company 
violated the law of that State when it purchased the premises here in 
controversy without having, in the mode prescribed by the statutes of 
Colorado, previously designated its principal place of business in that 
State, and an agent upon whom process might be served. But i t  does not 
follow that the title to the prbperty conveyed to the Comstock Mining 
Company remained in Groshon, notwithstanding his conreyance of it to 
that company in due form and for a valuable consideration." And in 
Dunlop v. Mercer, supra, Judge Xanborn, in referring to that case, said: 
'(The Supreme Court held that the deeds were illegal, but that they were 
valid, and that they conveyed the property, and i t  sustained the title on 
the ground that the impositi'on of the penalty of the personal liability of 
the officers and stockholders, without any imposition of the penalty that 
contracts and deeds in violation of the statute should be void indicated 
that the Legislature did not intend to make and did not make such deeds 
and contracts void by statute." And again: "The object of it was not to  
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prohibit or to avoid contracts of foreign corporations for the sale of mer- 
chandise. The evil which the Legislature sought to remedy was not the 
making or the performance of such agreements. Such contracts were 
not deleterious to the citizens or to the State, but they were beneficial to 
both. The purpose of the Legislatiwe was to subject foreign corpora- 
tions doing business in the State to the process of its courts, and perhaps 
to a license tax. . . . The effect of the statute was to provide that if such 
a, corporation would uot subject itself to the process of the courts of the 
State, it should not be permitted to resort to such courts for relief, and 
it should pay a penalty of $1,000. There is 110 cleclaratioil in the statute 
that contracts of unqualified corporatioils doing hnsiiress in the State 
without corr~plying with the prescribed co~ditions shall be void." 

I t  cannot be supposed. up011 a proper reading of this evidence, that 
the council illtended to invalidate leases and sales of property merely 
becalm the owner of the premises had failed to make the sewer connec- 
tions, and it is to be noted that nothing in the case shows that there were 
any dry or surface closets on the premises, or anything else that would 
"menace the public health." The jury have found, when we interpret 
the verdict in the light of the evidence and the charge, that the building 
was suitable, within the meaning of the contract, for all the purposes of 
the defendant, under a charge which required the jury to find, before 
deciding for the plaintiff, that the building was suitable without sewer- 
age, that being the controversy between the parties. I f  the council 
intended to invalidate leases or sales of the property until the proper 
sewer connections were made, if there were dry or surface closets on the 
premises, i t  was very easy to say so; but that was not the purpose, as 
the council manifestly intended that the ordinance should provide only 
for a penalty for erecting, maintaining, or using such closets without 
haring made the connection after the date named therein. The lease 
was entirely collateral to and independent of the object for which the 
ordinance was enacted, as the cases already cited by us clearly demon- 
strate. I t  would be pressing the ordinance by forced construction beyond 
its proper and intended scope to hold that it was fairly within the con- 
templation of the co~mcil to destroy contracts made with reference to 
the premises described in  the ordinance, especially when the leasing and 
con~eying of property is of itself perfectly legal, and the freedom of 
such traffic exchanges is in large measure beneficial to the public inter- 
ests, and contributes to the prosperity of the town. Such a holding is 

- - 

not required by public policy, and the consequences of i t  to legitimate 
interesis repels the idea that i t  was intended by the counci! that the ordi- 
nance should embrace such sweeping forfeitures. Union & G. 111. Co. v. 
R. M. Nut. Bank, supra. 

There is nothing in this record to show that the evil recited in the 



ordinance as affecting the public llealtl~ existrd ill  this i~lstallcc, or that 
the premises could not be occupied safely witliout thc wwer comcctions. 

The caae of Courtney P .  P a r k ~ r ,  173 S.  C. ,  47!), d o ~ s  not conflict with 
our decision, and is not an authority i l l  su lqmt of thv defcwdaut's con- 
tention. There the defendant had donc tho \el.\. tliil~g which was, ill 
express terms or by the clearest implication. forbiddrw by tlic statute, 
and which i t  was unlawful to do, and c ~ c ~ r y  time l i ~  ni:tde a salc in tlie 
same manner, he did the same thing w1iic.h tlie statute XIS iiitcnded to 
prohibit, and which it declared should be ul~la-wful mid a misdelr~t~a~ior, 
punishable by fine and imprisonment. 111 otllrr words, the statute de- 
clared that he should conduct his business ill  a certain way, and not 
otherwise, and that he should not conduct it at  all "unless" he complied 
with the provisions of the statute. He did not pursue the prescribed 
method, but the one denounced, and his act was therefore l~ r ld  to be 
illegal and his contract tainted by it. That is not our case. 

There is nothing in the lease transaction which is immoral per se, and 
therefore i t  is our right to search out the intention of the council and 
the meaning of the ordinance, in the language of the latter, and discover, 
if we can, what was its purpose, and not destroy contracts, with perhaps 
disastrous results, unless we find that to have been the real meaning and 
object in  view. Courtney u. Parker, supra, and cases cited therein. The 
ordinance does not, in terms or by implication, forbid the sale or leasing 
of premises having no sewer connections, but is restricted to the injunc- 
tion that in  certain instances the owner should make such connections 
under a penalty for his failure to do so. There is no inhibition in  this 
contract against the making of such connections, and the owner is per- 
fectly free to make them at any time. There is not even a reference to 
the matter, one way or another. 

The learned judge decided correctly upon the validity of the contract. 
No  error. 

I. M. MEEKINS v. JAMES SIMPSON. 

(Filed 2 October, 1918.) 

Animals-Dogs-Property-Statutes-Aetions. 
While, at  common law, dogs were not considered as having such pecu- 

niary value as to make them subjects of larceny or to be classed and dealt 
with as estrays; and while they are not now to be regarded as "stock," 
within the meaning of our statute (Revisal, sec. 1681) as to impounding 
stock, their position, as to larceny, has been changed in reference to listed 
and tax-paid dogs, and it is held that they are so far the subjects of prop- 
erty as tame domestic animals of value, that the ordinary civil remedies 
are available to the owners, and they may maintain an action to recover 
them. 
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2. Same-Limitation of Actions. 
The finder of lost property, a dog in the present instance, as a bailee 

without compensation, holds for the benefit of the owner, when ascer- 
tained, and the statute of limitations in bar of recovery of the possession 
will not commence to run against the true owner until demand and re- 
fusal, or the exercise of some unequivocal act of ownership inconsistent 
with the true owner's right, especially where the finder of the property 
may have found the true owner by the exercise of reasonable diligence, 
and has testified he was holding the property for him. 

3. Assumpsit-Lost Property-Liens-Evidence. 
While the finder of lost property may sustain a demand in assumpsit, 

or by way of counterclaim, for the reasonable costs and expenses neces- 
sary to the preservation and return of the property to the true owner, no 
lien attaches to the property therefor, especially in the absence of an offer 
of reward for its return; and where the title to the property is the sole 
issue, evidence as to such costs and expense are properly excluded. 

4. Same-Dogs-Animals. 
While the finder of a lost dog may recover of the owner such reasonable 

costs and expenses as he may have incurred therein, the demand should 
not be readily allowed without clear evidcnce of particular existing condi- 
tions which would warrant it. 

ACTION to recover a bird dog, tried on appeal from a justice's court 
before Kerr ,  J . .  and a jury, at  February Special Term, 1918, of PAS- 
QUOTANK. 

The evidence tended to show that in 1912 plaintiff lost a pointer dog 
named Bingo; that he searched and advertised for him without success 
and had no knowledge of his whereabouts till a week before the suit 
commenced when he ascertained that the dog was in the possession of 
defendant; that he then sent to the home of defendant and demanded 
possession of the dog, ar?d defendant refused to restore him unless he 
was paid the sum of sixty dollars for the keep of the dog. Whereupon 
plaintiff instituted suit. 

Defendant testified that some time in January, 1912, the dog came to 
him as Ile was going along the road and followed witness to his brother's, 
two or three miles from Elizabeth City; stayed there a week, and defend- 
ant then took the dog home with him, seventeen or eighteen miles out, 
and he had since been with defendant, going about with him openly; that 
about three months after taking the dog home defendant learned that 
Mr. Meekins had lost a dog and told one Armstrong he had a dog, de- 
scribed i t  and was told that it was Xr. Meekins's dog; that witness 
asked Armstrong to tell him, and himself went to Meekins's office, but 
failed to find him in. I t  appeared further that Armstrong had never 
delivered plaintiff's message. The summons put in evidence bore date 
September, 1917. 
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On denial of plaintiff's ownership and plea of the statute of limita- 
tions, the jury rendered the following verdict : 

I s  plaintiff the owner and entitled to possession of the dog sued for?  
Answer : "Yes." 

I s  plaintiff's action barred by the statute of limitations? Answer: 
"No." 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed, assigning for error : 

"That the court excluded evidence offered by defendant as to worth 
of the care and keep of the dog while defendant had him." 

The charge of the court on the issues: "That if the jury believed the 
evidence and found the facts to be as testified by the witness, they would 
answer the first issue 'Yes' and the second issue 'No.' " 

Meekins & McMullan for pla in t i f .  
Rycllett, S impson  d? S u ~ c y e r  f o r  deferidant. 

HOKE, J. The rules of the conin~on law cu~rcc.ruil~g tllcfi ownership of 
dogs are not as consistent :rl~d dcfinite as in most trtllrr kinds of prop- 
erty. Owing, probably, to ~ I I P  w r y  great v a r i c t  of spwies, as well as 
the differences in their dispositions alrd habits, thcj \I cXrr not considered 
as having such pecuniary xnluc. : ~ s  to ni:~kr tllcnl \u l ) j~ (+  of larceny, 
and for the same reason t h y  n w c  ilc\cr classified or dealt with as 
estrays within any recogi~ized r ~ r c x l ~ i ~ y  of tliut tern]. 1 ISlk., pp. 297- 
298. And i t  may be well to ilotcX thnt t h y  arc not I I O K  to be regarded 
as "stock" within the rules for i l r lpo~~t~ t l i~~r :  stock nnder our present 
statute applicable. Revisal, src. 1681. 

The position as to larceny has bccll c l~irgcd b~ ,itatntc, i n  reference 
to listed, tax-paid dogs. Revisal, scc. 3501. . h d  i t  ha5 bcrn Ycry gener- 
ally undcrstocd and held, both ill old a i ~ d  in l,lrcv c:~scs, that dogs are 
so far  the subjects of propcrty that the ordiu:~ry cai~il remedies are 
available to the owner for their protcvtio~l, anti i n  this resprct the trend 
of the modern decisions is to rc~ni-d d o y  as tame donlcstic animnls 
having 13alue. Dodson v. MocZ., 20 N. C., 252; ( i r a h c r n ~  7.. Smith, 100 
Ga., 434; T a r  Hopen  v. Waihcr,  96 Nich., 236. The action is tliere- 
fore well brought, so far as thc. form is concerucd, a n d  on l)erns:d of 
the recold me find no reason lor tlisturbiilg tlie ~ e r d i c t  :ind j u d p c n t  
by which the rights of the owwr I i a ~ e  been estlblislicd. 

Assuming in the vesent instance that the dog was really loit and is 
subject to the principlds t11;it I- - d l y  y e r a i l  in reference to lost prop- 
erty, i t  is the recognized position t L t  the finder, as :L bailce without 
compensation, holds for tlie bellefit of tlie owner when ascertained, and 
that no statute of limitatioils will inure for his protection unless and 
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until the possession of the finder has become adverse to that of the 
owner, and this must be established by a demand and refusal of the 
owner or by the exercise of some unequivocal act of ownership incon- 
sistent with the true owner's right. Until that occurs. no cause of action 

L, 

has accrued to the owner and, by express provision, the statute of limita- 
tions does not begin to run. Revisal, sec. 360; Smi th  v.  Durham, 127 
N.  C., 417; Earp v. Richardson, 81 N. C., 5;  Carroway v. Burbanlc, 12 
N. C., 306; 17 R. C. L., title, Lost Property, see. 7, p. 1205. Not only 
is there no evidence of such an act in the present instance, but defend- 
ant, a witness in his own behalf, testified that he was holding the dog 
for the true owner. 

I n  Elount v. Parker, 78 N .  C., 128, a case of lost bonds and very 
much relied on by defendant, there had been a sale and disposition of 
the bonds by the finder nearly ten years before action brought, and the 
case was decided for defendant on that ground. The case is chiefly an 
authority for the position that when there had been such an exercise of 
ownership by the finder, amounting to an undoubted conversion, the 
fact that the true owner was ignorant of i t  would not prevent the bar 
of the statute in  a purely legal action, and is rather in  illustration of 
the principle we apply to the present case. I t  may be well to note that 
the headnote in Blount v. Parker is calculated to give the impression 
that the sale and conversion of the bonds took place a short time before 
action brought. An examination of the record, however, shows the facts 
to be as stated. And in  University v .  Bank,  96 N. C., 280, there had 
been a demand and refusal by the r ightf~d claimant more than three 
years before action brought. Nor is there any error in  excluding the 
evidence offered as to the amount due for the keep and maintenance of 
the dog while in  defendant's possession. While i t  is recognized that a 
finder of lost property may sustain a demand in assumpsit or by way of 
counterclaim for the reasonable cost and expenses necessary to the preser- 
vation and return of the property to the true owner, i t  is very generally 
held, universally so far as examined, that there is no lien for any such 
claim, therefore this proposed testimony was not relevant to an issue as 
to title or right of possession. Such lien seems to be allowed in  case of 
a reward offered, but not, as stated, for expense of preservation and 
maintenance. Weeks v. Hackett, 104 Me., 264, reported also in 129 
Amer. St., 390; Wood v.  Parson, 45 Mich., 313; Amory v. Flyn,  10 
Johnson, 102; Chase v. Corcoran, 106 Mass., 286; AS. v. Hayes, 98 Iowa, 
619, reported in  37 L. R. A., 116, and Bumtead v.  Buck, 2 Black, W. 
1117 ; 96 English Reprints, 660. 

An examination of these authorities and others of like kind will dis- 
close that the right of recovery will arise to the finder under the general 
equitable of indebitatus assumpsit and under circumstances 
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where a request for tlie expenditurc.~ c~lain~td III:I- be reasonably in- 
ferred. Chuse 11. Coi.c.oran, s u p m .  

This bcing tlie principle, a drmand of this kind should not be readily 
allowed it\ rase of a lost dog, and unless he gaye very clear evidence of 
being s p i t  by hunger or fatigue, and assuredly no such claim could for 
a ilionicnt be sustained on the facts of this mwrd, where the dog was 
first "found" withill a few niilw of tliv owner's home and with no 
p ~ o l w r  or adequate effort :~ftcmvards made to aswrtail~ who the owner 
was. 

There is no error :tiid jwlgmwt for pl~intiff is 
Affirmed. 

T. B. OAKLEY v. 1,. G.  MORROW AXD G.  E. MOOIIG. PABTSERS, TRADIXG AS 

I,. G. MORROW S: CO. 

(Filed 2 October, 1918.) 

Partnership-Principal and Agent-Contracts-Intent-Estoppel. 
Where the partnershill relation of a firm for a certain year has been 

established (see bfncl~irzc Co. v. Dforrow, 174 h'. C., l 'JS), the acts of one of 
the partners during that term. within the scope and esegencies of the cur- 
rent business, is binclinr: upon the other; :lnd where labor bas accordingly 
been done for the pzrtncrshi~ and money lent thereto by an einl)loyee, 
under agreement with the partner in charqe of the bu~iness, the existing 
contract of partnership will control, and the mere knowledge of such em- 
ployee at the time that the other partner intended to withdraw from the 
firm, without any element of estoppel, will not release the partner so in- 
tending from liability. 

ACTIOX tried before Wkedbcr,  .I., - and a jury, at August Term, 1918, 
of PITT. 

The action was to recoyer $1,700, claimed by defendant for services 
rendered and money advanced to the firm of L. G. Morrow & Go., con- 
ducting a tobacco warehouse business at  Farmville, N. C., in 1914; 
plaintiff contending that said firm at the time wasjcomposed of L. G. 
Morrow and G. E. Moore. 

There was denial of liability on the part of defendant Moore, said 
defendant contending that he was not a partner in said firm and in no 
way responsible for the claim. , 

On issues submitted, the jury rendered the following verdict: 
1. Were the defendants, L. G. Morrow and G. E. Moore, during the 

year 1914, partners, doing a general tobacco warehouse business in the 
town cf Farmville under the firm name of L. G. Morrow & Co., as 
alleged ? Answer : Yes. 



2. Tf so, was the defe rhn t  G. E. bfoorc, at the time of t 1 1 ~  ~n:rki~,q of 
the accoimt in controvrrsy, :I p:~rtnc.r of tlic fir111 of 1,. G. Morrow & (20.1 
Answer: Yes. 

3. Ts the defendant G. E. I\Ioore, as a 1urt11cr of I,. (:. Jlorrow & CO., 
indebted to the plaintiff, and, if sc:, in what amount? Ahsmc;.: Yes; 
$1,669.07, with interest from 22 Decembcr. 3 91 .i. 

Judgment on the wrdict, :ind dcfendant G.  TI:. Noore c~?ic.q)trd and 
appealed. 

F.  G. J a m e s  & Son for p lnint i f f .  
'4 lbion I ) ~ r n ? z  for  r l ~ f e i d u i ~ t .  

HOKE, J. There ~vas evidrnce tending to show that in 1914 Morrow & 
Moore, a firm, composrd of 1,. G. Xorrow and G. E. Moore, undertook to 
dissolre the partnership between them, and cntrrcd into a ~vr i t tm aprep- 
ment, signed by both of the parties. reciting among othcr things that 
"The said L. G. Morrow and G. E .  Moore do hereby COWKIII~ one with 
another that they will be bound by the following terms, agreclnei~ts, and 
stipi~lations, so far its the snrntl affwts an? misting rclatiol~sl~il) bctmen 
them." 

Coustrui~~g this col~trilct, in J l luc l~ inr  C'o. 1 . .  ~ l l o r r o w ,  174 S. C:., 108, 
the Court held that its force and effect was io corlstitute a l,artnership 
between these 1)ersolls for thc pcar 1914, and, this b ~ i ~ y  true, his lfonnr 
correctly hrld that thc tlrfcndal~t JIoorc, ns n member, was liablc for 
plaintiff's claim fcr ser~icdes to the firm and money lent them during said 
year ill promotion and within the scope and exigency of its current busi- 
ness. F a r m ~ r  et ((1. 1%. I I P u ~  cI: PO.. 175 N. C., 273; George on Partner- 
ships, p. 97. 

The evidence offered by defendaut Moore in opposition to the recovery, 
and which was disregarded in the court below, amounts only to this, that 
i t  was the desire and illtent on the part of said defendant to withdraw 
from the firm, but, h a r h g  entered into n binding written agreement that 
fixed his relationshi11 and status to be that of partner for one year longer, 
the intent and meaning as expressed ill the terms of the written agree- 
ment while it remains in force must control the rights and liabilities of 
the parties, as presented in this record, and may not be varied by the 
intent or understanding of one of them. Wullier v. Venters ,  148 N.  C., 
388; 10 R. C. L., title, Evidence, secs. 210-211, p. 1019. Nor is the posi- 
tion affected by the testimony on the part of defendant tending to show 
that plaintiff was aware of the purpose of defendant Moore to withdraw 
from the firm. The decisioli rons t r~ ing  the contract having declared de- 
fendant Moore a general partner, having an interest in its business and 
entitled to share in its ~rof i ts ,  and conferring on L. G. Morrow, the man- 
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aging partner, full power to make the contract, the defendant is liable 
during the period ccvered by the agreeme~lt for all col~tracts made by 
him within the ordinary and usual scope of the partnership business and 
in  furtherance of its interests. The contract in question here was for 
labor performed and money lent to the firm during the year to enable it 
to carry on its ordinary business, and, in the nbseiice of any facts or 
circumstances creating an estoppel. defendant is liable b ~ -  reason of his 
pcsition as member of the firm, and m~hether plaintiff kne~v of his effort 
and purpose to withdraw or not. Johnston, etc., I?.  Bern l ze im ,  56 N.  C., 
339. 

The case of Sladen v. Lnitce,  151 N. C., 492, is not opposed, but in 
direct recognition of the principle. That was the case of a partnership 
which, by its terms, imposed special restrictions on the power of the part- 
ner who made the contract, and it was held that a creditor selling to the 
firm with knowledge of these restrictions was bound by them; but in our 
case, as stated, the defendant is a general partner;  the contracts were 
made with a member having full powers, and the firm has received full 
consideration. 

There is n o  error, and judgment for plaintiff must be affirmed. 
N o  error. 

JENNIE SULTAN v. PENNSYLVANIA RAILROAD COMPANY. 

(Filed 2 October, 1918.) 

1. Railroads - Negligence - Evidence-Sleeping Cars, Pullman-Nonsuit- 
Trials. 

Where it is alleged-and plaintiff's evidence tends to show-that the 
damages sought in a n  action against a railroad company was caused by 
the defendant's failure to furnish sleeping-car accommodation, a ticket for 
which the plaintiff had bought and paid the defendant's proper agent, a 
motion for judgment a s  of nonsuit is  properly denied. 

2. Pleadings - Evidence-Variation - Railroads-Sleeping Cars, Pullman- 
Appeal and Error-Prejudicial Error. 

Where there is general allegation and evidence that  the plaintiff was 
made sick, etc., by the failure of the defendant railroad company to pro- 
vide sleeping-car accommodation between Washington and Richmond, on 
transportation to a town in this State, for which its agent a t  Baltimore 
had issued a Pullman ticket, i t  is reversible error for the trial judge in 
this State, without amendment of pleadings, to reopen the case after the 
close of the evidence, and allow further evidence to be introduced in plain- 
tiff's behalf tending to show that the station agent in Baltimore refused to 
allow the plaintiff to take an earlier train from Baltimore, which would 
have put him in Washington in time to make connection with the train on 
which his reservation had been made, and which had left before his 
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arrival there, the effect being to substitute a new cause of action for that 
alleged, and to the defendant's substantial prejudice. 

3. Instructions-Issues-Consolidated Actions-Evidence-Contradictions- 
Appeal and Error-Reversible Error. 

Where two actions are consolidated and tried together, by consent, and 
submitted to the jury on one set of issues, and the evidence in one of 
these actions, as to the negligence alleged and the damages, is materially 
different and contradictory of the evidence in the other action, a charge to 
the jury thereon, without distinction, is reversible error. 

CLARK, C. J., and HOKE, J., dissenting, without opinion. 

APPEAL by defendant from Alden, J., a t  February Term, 1918, of 
CRAVEN. 

These two actions, consolidated and tried together, by consent, were 
brought against the Pennsylvania Railroad and the Pullman Company 
by Nita Williams and Jennie Sultan to recover damages because of 
failure to provide each of the plaintiffs a berth on a Pullman car from 
Washington, D. C., to Goldsboro, N. C. 

The evidence for the plaintiffs tended to prove that they were in Balti- 
more on business on 16 February, 1917, and on that day bought of the 
agent of the railroad a railroad ticket to New Bern, N. C., to be used on 
the night of 17 February, and at  the same time bought a Pullman berth 
from Washington to Goldsboro, on car R-30; that they went to the sta- 
tion at  Baltimore about 6 :30 o'clock on the eveaing of the 17th, but did 
not reach Washington until after the car on which they had bought a 
berth had left for Richmond; that they continued their journey to Rich- 
mond on a Pullman, having a section to themselves, which was not, how- 
ever, made up for sleeping, and that at  Richmond they were given their 
berths on car R-30; that they suffered humiliation, inconvenience, caught 
cold, etc. 

The evidence for defendants tended to prove that berths were reserved 
for the plaintiffs on car R-30; that the plaintiffs did not get the berths 
a t  Washington because they were not there before the leaving time of 
car R-30, which was 9 :30 o'clock, and that five or six trains left Balti- 
more for Washington after 6:30 o'clock, when the plaintiffs said they 
reached the station in  Baltimore in time to have taken the plaintiffs to 
Washington before car R-30 left. 

The evidence then closed, and there was a motion for judgment of non- 
suit, which was allowed as to the Pullman Company and denied as to 
the railroad, and the defendant railroad excepted. 

The plaintiff then asked the court to reopen the case and permit the 
examination of the plaintiffs about the gateman a t  the railroad station 
in  Baltimore refusing to let them through the gate a t  Baltimore. 

The court reopened the case, to which ruling the Pennsylvania Rail- 
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road Company objected and excepted, and Miss Jennie Sultan then tes- 
tified : 

(( We went down to the station to get our train, and went to the gate 
about 6 :30 to get our train. The man at the gate looked at our tickets 
and told me the train was late. We went to the gate two or three times, 
until there came a train, and he told us that was our train; that is the 
train we took. We remained there, watching the gateman. He told us 
what gate we were to go through. We waited there an hour and a half. 

"I knew there were a number of trains going to Washington. I went 
to the man two or three times with that knowledye. I knew this ticket 
was good tc. Washington. We could have gone to Washington on any one 
of those trains if we could have gotten through the gate." 

The defendant excepted to all of this evidence. 
The jury returned the following verdict : 
1. Did the plaintiff purchase from the defendant railroad company a 

ticket which entitled her to transportation over its lines and its connect- 
ing lines from Baltimore to New Bern, as alleged in the complaint? 
Answer: Yes. 

2. Did the plaintiff, at the same time, purchase from said railroad 
company a ticket which entitled her to a berth upon a car of the Pullman 
Company from Washington City to Goldsboro, as alleged in the com- 
plaint ? Answer : Yes. 

3. Did the defendant railroad company negligently fail to furnish the  
plaintiff the berth on the Pullman car from Washington City to Rich- 
mond, Va., and damage and injure the plaintiff, as alleged in the com- 
plaint ? Answer : Yes. 

4. What damage, if any, is plaintiff entitled to recover? Answer: 
$150. 

Judgment was entered in favor of the plaintiffs, and the defendant 
railroad appealed. 

D. L. W a r d  for plaintiffs. 
Moore & D m n  for defendant.  

ALLEK, J. The motion for judgment of nonsuit could not have been 
allowed, because the evidence of the plaintiffs, unexplained by the evi- 
dence of the defendant, shows a failure to furnish berths from Wash- 
ington to Goldsboro, as the defendant had agreed to do, which is the  
cause of action alleged in the complaint, and, "On motion for nonsuit, 
only the evidence of the plaintiff, and that in the light most favo~able t o  
him, can be considered." Smith v. Electric Co., 173 N. C., 493. 

The plaintiffs were, however, impressed by the evidence of the defend- 
ant tending to prove that five or six trains left Baltimore after they 
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reached the station, in time for them to go to Washington and take their 
berths; and knowing that this evidence, if accepted by the jury, would 
defeat a recovery if they had the opportunity to take these trains, they 
asked, after the close of the evidence, that the case be reopened, and they 
were permitted, under these conditions, to offer evidence that the gate- 
man at Baltimore would not permit them to take the earlier trains-a 
cause of action entirely different from the one alleged in the complaint, 
and one which placed the defendant at  a decided disadvantage, as the 
action was being tried in New Bern and the evidence of the gateman, 
which might have been used in  rebuttal of the evidence of the plaintiffs, 
was at  Baltimore, mcre than 300 miles distant. 

This evidence of the plaintiffs was objected to by the defendant, and 
we must hold i t  was incompetent because not supported by any pleading, 

-because ('It is a settled maxim of law that proof without allegation is as 
unavailable as allegation without proof." McCoy v. R. R., 142 N. C., 
386. 

((A defendant is called upon to answer the accusations made against 
him, but he is net called upon, and i t  would be unreasonable to do so, to 
anticipate and come prepared to defend any other accusation" (Moss v. 
R. R., 122 N. C., 891)-a principle intended to  give both parties a fair  
and equal opportunity to be heard, which is not enforced when i t  appears 
that the party has not been misled by the variance (Watk ins  v. M f g .  Co., 
131 N. C., 536), but which is peculiarly apposite here, as it appears that 
the evidence of the defendant to meet a new phase arising in  the trial of 
the action was in Baltimore and not accessible fcr the purposes of the 
trial. 

The materiality of this evidence is further demonstrated by the charge, 
in  which the liability of the defendant is made to depend altogether on 
the conduct of the gateman at Baltimore, as follows: 

"If they went to the station and remained there, waiting for a train 
they knew to be too late, when they had opportunity to take other trains 
which would put them there in  time, they could not recover. 

"If the jury believes the evidence in this case, there were several trains 
leaving Baltimore for Washington after the plaintiff had reached the 
station, either one of which they could have taken and reached Washing- 
ton before 9 3 0 ;  and if they had opportunity to take this train or any 
one of them, and failed to do so, with the opportunity to do it, then their 
failure to take one of those trains would be negligence on their part and 
not on the part of the railrqad company, the burden being on the plain- 
tiffs to satisfy the jury by the greater weight of the evidence that they 
were detained there by the negligence of the railroad company." 

We are also influenced in our decision and inclined to give effect to the 
principle requiring allegation as well as proof, because the two actions 
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were treated as identical, the same charge being given on all the issues, 
without discrimination as to the law or the contentions of the parties, 
when there was a radical difference, as disclosed by the evidence of the 
plaintiffs. 

The plaintiff Nita Williams testified : 
1. '(I took the first train fcr Washington after I got to the station." 
2. ('We paid for a Pullman section and got one in Washington. We 

did not ask the porter to make that down for us. I was sick. We did not 
ask anybody to make it down for us, and nobody disturbed us in it." 

3. ('Had a night's rest from Richmond. I don't think I moved." 
The plaintiff Jennie Sultan testified : 
1. "I know there were a number of trains going to Washington. I 

went to the man two or three times with that knowledge. I knew this 
ticket was good to Washington. We could have gone to Washington on 
any one cf those trains if we could have gotten through the gate." 

2. "I asked him to make our berths down to Richmond, and he said 
'NO.' " 

3. ('I don't think I had fifteen minutes sleep the whole night." 
These contradictions were material on the issues of negligence and 

damages, and required the application of different principles in separate 
charges. 

For the reasons stated, a new trial is ordered. 
New trial. 

CAPE LOOKOUT LAND COMPANY, PBOTESTANT, V. C. S. MAXWELL, 
ENTEBEE. 

(Filed 2 October, 1918.) 

1. State's Land-Entry-ProtestIssues-Form. 
State's land is not vacant and subject to entry if it has been already 

granted by the State, and a protestant claiming under the prior grant need 
not necessarily connect his title therewith in order to defeat the junior 
entry; and the form of an issue is objectionable which submits the ques- 
tion as to whether the protestant was seized and possessed of the locus 
in quo. 

2. Appeal and Error-Issues-Answers-Record-Interpretation-Harmless 
Error. 

The objectionable form of an issue, answered by the jury, need not neces- 
sarily result in a new trial ; and when it appears by reading the verdict, in 
the light of the whole record, that no prejudicial error has been commit- 
ted, the verdict thereon will not be disturbed on appeal. 
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3. Same - State's Lands - Entry - Protest-Grants-Title-Instructions- 
Trials. 

When it appears that the issue submitted is directed to the seizin and 
possession of the protestant claiming under a prior entry to State's lands, 
but that the charge of the court put the burden upon the enterer to show, 
by the greater weight of the evidence, that the prior grant, at  the time it 
was originally issued, did not cover the locus in quo and made his right to 
recover depend thereon : Held,  the case having been tried upon the correct 
principle, the objectionable form of the issue would not alone warrant an 
order for a new trial. Walker v. Parker, 169 N. C., 155, cited, approved, 
and applied. 

4. Appeal and Error - Evidence - Objections and Exceptions - Harmless 
Error. 

The exclusion of evidence of a grant of State's lands to the United States 
Government, offered by the protestant for the purpose of showing sufficient 
adverse possession to confer title, is immaterial, upon the trial of a protest 
to an entry of State's lands, when there is nothing to show that this part 
of the land interfered with the entry protested. 

5. Appeal and Error - Evidence -- Maps-State's Lands-Entry-Protest 
Harmless Error. 

When the map has been introduced in evidence upon a trial protesting 
an entry of State's land, testimony of a witness, upon information, as to a 
beginning corner, is immaterial, if objectionable, when from the map this 
corner is self-evident, and the evidence could not have had any apprecia- 
ble effect on the trial. 

APPEAL by protestant from Culvert, J., at June Term, 1918, of CAR- 
TERET. 

This is a protest to an entry, the protestant claiming that the land 
entered is not vacant and unappropriated land, because- 

1. I t  is covered by a grant issued by the State to John Fulford. 
2. I f  the land entered is not covered by the grant, the title to it is in 

the prctestant by the law of accretion. 
3. I f  the land is not covered by the grant, the title to i t  is in the 

protestant by adverse possession. 
The exceptions relate to evidence and to parts of the charge, which 

will be adverted to in the opinion. 
The jury returned the following verdict : 
1. I s  the protestant, Cape Lookout Land Company, seized and pos- 

sessed c.f the Cape Lookout lands, round the present location of Cape 
Lookout Point, as marked on the map, up to and including the parts 
marked as Divine Cove and Wreck Point? Answer: No. 

2. I s  the land described in  the entry and survey of Maxwell's entry 
vacant and unappropriated ? Answer : Yes. 

The protestant excepted to the issues submitted to the jury, and ten- 
dered other issues. 
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There was a judgment in favor of the enterer, and the protestant 
appealed. 

Julius F. Dunca?~ fov protestant. 
&aham W.  Duncan and R. E.  Whitehurst for enterer. 

ALLEN, J. We do not approve the form of the issue submitted to the 
jury because, under the first issue, the fact in dispute is whether the 
land company is seized of the land in controversy, when in a proceed- 
ing like this to protest an entry the enterer must fail unless he shows 
that the grant relied on by the protestant does not cover his entry; and 
if i t  appears that the entry is within the grant, the land is not vacant 
and unappropriated and subject to entry, although the protestant does 
not connect himself with the grant. I n  other words, the issue, sepa- 
rated from the charge, would lead to the conclusion that the grant could 
not be used to defeat the entry unless the protestant connected himself 
with it, when on the contrary the land is not vacant and subject to entry 
if i t  has been already granted by the State without regard to who has 
acquired title under the grant. This would be sufficient to justify order- 
ing a new trial if we were not required to look at the whole record and 
to read the verdict with reference to the trial (Taylor u. Stewart, 175 
N.  C., 200) ; and when we do so we find no reversible error. , , 

His Honor charged the jury that the first question presented under 
the issue was whether the Fulford grant co~ered the entry, and that 
"the burden is upon Maxwell, the enterer, to satisfy you from the evi- 
dence and by its greater weight that the Fulford grant at  the time it 
was originally issued did not cover the whole of that land around point 
2 and up to and including Divine Cove." H e  then explained fully and 
accurately the law of accretion and adverse possession and placed the 
burden of proof on the protestant of eslablishing title in these ways, 
and concluded by instructing the jury that if the entry was within the 
grant, or if the protestant had acquired t,itle by accretion or adverse 
~ossession, to answer the issue "Yes." 

These instructions are iri accord with the rules established for the 
trial of a protest to an entry which are summarized in Walker v. Parker, 
169 N. C., 155, as follows: 

"1. The protestant shall be required to state in  his protest that he 
claims an interest in or title to the land covered by the entry, and if 
he fails to do so his protest shall be dismissed. 

"2. I f  he claims that a grant has been issued for the land covered by 
the entry he shall name the grant and describe it with as much particu- 
larity as he can. 

"3. When the protestant alleges that the State has issued a grant 
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covering the entry, the burden is on the enterer to prove to the satis- 
faction of the jury that the grant does not cover the lend described in 
the entry, and if he fails to do so no grant can issue upon his entry. 

"4. I f  the enterer establishes the fact that the grant described in  the 
protest does not cover the land described in the entry, the protestant 
may, if he has so alleged in his protest, and not otherwise, prove that 
the land in  the exitry is not vacant and unappropriated land by reason 
of adverse possession, and that the burden of so proving is upon him. 

"5. I f  the protestant does not allege in his protest that a grant has 
issued for the land, but that the land is vacant and unappropriated by 
reason of an adverse possession, the burden of proof upon this allega- 
tion is upon the protestant." 

This disposes of the principle grounds of complaint by the protestant, 
which are that his Honor did not place the burden of proof on the 
enterer to show that the grant did not cover the entry, and that he 
applied the rules governing the trial of actions to recover land to the 
present proceeding. 

There are two exceptions to evidence which, as we understand the 
record, are without merit. The first is as to the exclusion of evidence 
offered by the protestant to prove that a part of the land in the Fulford 
grant had been sold to the United States Government, and that it had 
been held adversely long enough to confer title, but there is nothixg to 
show that this part of the land interfered with the entry, and the cvi- 
dence was therefore immaterial. The second is to alleging a witness to 
state that if the beginning corner of the grant and information thilt 
had been given to him was correct, that Lookout Point was at 3 on the 
map, which on the conditions assumed was self-evident, and iri any 
event the evidence could not have had any appreciable effect on the 
trial. 

We have carefully examined the record and find no reason for dis- 
turbing the verdict. 

XO error. 

ELSIE B. PARKER AND HER GUARDIAN, P. H. PARKER, v. E. H. HORTON 
AND EULA A. HORTON. 
(Filed 2 October, 1918.) 

1. Bills and Notes-InterestMaturity-Actions. 
Interest due and payable under the terms of n written instrument may 

be recovered in an action before the principal sum has become due. 

2. Justices of the Peace-Courts-Jurisdiction-Bills and Notes-Land. 
Where an action to recover interest due upon a note, according to its 

terms, is cognizable in the court of a justice of the peace, his jurisdiction 
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is not ousted by reason of the note having been executed for the purchase 
of land. 

3. Justices of the Peace-Pleadings, Written-Admissions. 
Where the parties to an action before a justice of the peace have 

elected to file written pleadings, the pleadings are subject to the rule that 
material allegation in the complaint not denied by the answer stand 
admitted. Revisal, sec. 1458. 

4. Judgments-Pleadings-Admissions-Bills and Notes-Failure of Con- 
sideration-Infants-Deeds and Conveyances-Warranty. 

Where defendant alleges in his answer that a negotiable note sued on 
was given in the purchase of lands from the plaintiff and another, and a 
failure of consideration for want of title, but fails to deny the plaintiff's 
allegation that he is a holder of the instrument in due course, before 
maturity: Held,  the question raised as  to the consideration for the note 
prevents the rendition of a judgment against the defendant upon admis- 
sion in the pleadinqs, which is not affected by the fact that the plaintiff 
was under twenty-one years of age when conveying the land, and may not 
be liable up011 his warranty. 

5. Judgments-Pleadings-Admissions-Allegations in Answer-Evidence. 
In rendering judgment upon the pleadings, the matters alleged as a 

defense must be regarded and dealt with as if established by the evidence. 

APPEAL by both parties from Carter, d., at  the Ju ly  Term, 1918, of 
H E R T F ~ R ~ .  

This is a11 action against E. 11. I-Iortoli arid Eula  A. Horton to recover 
interest on a note before the principal became due, commenced before 
a justice of the peace and heard in the Supericr Court on the appeal of 
the defendants. 

The return of the j~rstice shows that  the plaintiff complained for an 
amount of intercst due 011 a note and filed a written complaint, and that  
the defendants de~iicd the right of the plaintiff to rmover, and filed a 
written answer. 

The writtrn conlplaint of plaintiff alleged that  011 24 July,  1912, the 
defcndunts executed their negotiable promissory note p,xyab!e to Walter 
G. Ccnnor, by which they promised to pay to l ~ i s  order on 1 July,  1919, 
the sum of $550, with interest from 1 January,  1913, payable annual!y; 
that  on the 8th day of March, 1913, the s l id  Waltsr  G. Connor, for 
value and irl dne course, indorsed and transferred s l id  note to Elsie B. 
Connor, wlio afterwards intermarried with P. 11. Parlrer and is  a plain- 
tiff in this action, and that no part of the interest due on said note has 
been paid. 

The  answer of the defendant did not deny these allegaticms of the 
complaint, but i t  alleged that  tlie note declared on by tlie plaintiff was 
given for the purchase money of tlie tract of land which the plaintif 
and Walter G. Connor sold and conveyed to the defendants; that the 
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plaintiff and the said Connor warranted the title to said land, and that 
they had no title thereto, and that the defendants got nothing by the 
conveyance of said land. 

While the action was pending in the Superior Court, Mrs. Eula A. 
Horton died and her administrator was made a party defendant by 
service of a summons returnable to the Superior Court on the first 
Monday in March, 1918, and commanding the administrator to answer 
the complaint which would kc deposited in the office of the clerk within 
the first three days c.f said term. 

No pleadings were filed after the administrator was made a party, 
nor was there any amendment to the original complaint. 

I n  the Snperior Court the plaintiff m o ~ e d  for judgment against both 
defendants upon the ground that there was no denial of the cause of 
actifin alleged in the complaint, and as the plaintiff was a holder of 
the note in due cc-urse, that the matters alleged in the answer were not 
available against her as a defense or setoff. 

The mot:on was allowed as to the male defendant and denied as to 
the administrator because there was no pleading as to him, and to the 
refusal to enter judgment against the administrator the plaintiff ex- 
cepted. 

The defendants moved the court to be allowed to amend their answer 
or to file a new answer. This was denied and the defendants excepted. 

The male defendant alsc. excepted to the rendition of judgment against 
him on the ground that he had denied liability according to the return 
made by the justice of the peace. Both defendants also contended that 
the justice of the peace had no jurisdiction of the cause of action. The 
defendznts also offered to intrcduce evidence which the court would not 
 all^.^' them lo do. 

Judyment ~ v a s  rendered on the pleadings in favor of the plaintiff 
against the male defendant, and both parties appealed. 

E. R. T y l e r  and Winborne  & W i n b o r n e  for plaintif f .  
Alexander Lassiter and  Gi l lam 4 Dauenport for defendants .  

ALLEN, J. This action to recover interest before the principal be- 
came due can be maintained because by the terms of the note the inter- 
est is payable annually (Bledsoe v. N i x o n ,  69 N.  C., 91; Sco t t  v. Fisher, 
110 N. C., 311), and the jurisdiction of the justice's court is not de- 
felted by reason of the note being executed for the purchase of land. 
N c P e t e r s  v. Engl i sh ,  141 N. C., 491. 

We have then an action properly constituted, of which the court had 
juried;ction, and as it was pending before a justice of the peace the 
parties could, a t  their election, plead orally or in writing. "If oral, 

1&1% 
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the substance must be entered by the justice on his docket; if written, 
they must be filed by the justice and a reference to them be made on 
his docket.'' Revisal, see. 1458. 

They have elected to file written pleadings, and are subject to the 
rule that material allegations in the complaint not denied by the answer 
"stand admitted" (31 Cyc., 207), and as the allegations not denied show 
the plaintiff to be a purchaser for value of the note, a negotiable in- 
strument, before maturity, and the amount of interest due, the plaintiff 
was entitled to judgment against the male defendant as upon admissions 
of the parties unless the matters alleged as a defense are arailable 
against the plaintiff. (Bank v. Hatcher, 151 N. C., 359.) And upon 
this question we would have no difficulty in approving the ruling of the 
Superior Court but for the allegation in the answer that the plaintiff 
and W. G. Connor sold the land to the defendants; that the note set out 
in the complaint was given for the purchase.money, and that there was 
a total failure of title. 

I f  these allegations are true, while the plaintiff, who is under twenty- 
one years of age, may not be liable upon a warranty, there is an entire 
failure of consideration, of which the plaintiff had knowledge as she 
participated in the sale, and she could not recover; and when judgment 
has been rendered upon the ~leadings,  we must deal with matters 
alleged in defense as if established by evidence. I t  follows that there 
is error in allowing the motion for judgment, and this makes i t  unneces- 
sary to consider the other exceptions of the plaintiff and the defendants. 

Reversed. 

DAVID J. WILLIAMS v. D. F. BLIZZARD. 

(Filed 9 October, 1918.) 

Estates-Gifts-Remainders-Contingent Limitations-Tenants in Common 
-Rule in Shelley's Case-Deeds and Conveyances-Defeasible Fee. 

A gift of land to donor's named "grandson (a  young child at the time) 
and his lawful heirs, children, if any; if  not, to his brothers and sisters. 
respectively," conveys to the grandson a fee-simple title, defeasible upon 
his dying without children, in which event it would go to his brothers and 
sisters, the improbability thereof in a certain instance not being consid- 
ered; and by the use of the word "respectively," as placed, neither the 
grandson and his children nor the grandson and his brothers and sisters 
take as tenants in common, but distinctively as a class, depending upon 
the happening or non-happening of the contingency of his dying without 
children. The Rule in Shelley's Case has no application. 
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APPEAL by defendant from Stacy, J., at chambers, in Clinton, 1 May, 
1918. 

Controversy submitted without action under Revisal, 803. The plain- 
tiff contracted to deliver to the defendant a good and sufficient deed in 
fee simple, with the usual covenants, to the tract of land therein de- 
scribed. The defendant refused to accept said deed upon the ground 
that the plaintiff could not convey a fee-simple deed to said tract. The 
rourt adjudged in favor of the plaintiff, and the defendant appealed. 

H. D. Williams for plaintif. 
G f o r g ~  R. Ward f o r  defendant. 

I CLARK, C. J. The question presented depends upon the construction 
of the following words in a deed executed by James Williams 24 Map, 
1847, to the plaintiff, his grandson, who was then four months of age, 
which conveyed to his "grandson, David Williams, and his lawful heirs, 
children, if any; if not, to his brothers and sisters, respectively, a cer- 
tain tract of land in the county of Duplin and State aforesaid" (de- 
scribing the same), with habendum, "to him, the said David Williams, 
and his lawful heirs, children, if any; if not, to his brothers and sisters 
as aforesaid, to his and their own proper use and behoof in fee simple 
forever," etc., with warranty clause, again repeating the same words of 
limitation. 

The deed is inartificially drawn. The words, "David Williams, and 
his lam~fnl heirs, children, if any; if not, to his brothers and sisters, 
respectively,'' are thrice repeated, i . e., in the conveying clause, in the 
habendum, and in the warranty. We understand therefrom that the 
grantor had a well-defined and clear intention to convey this property 
to his grandson and his lawful heirs, if he left children. I n  such con- 
tingency a deed by him to the defendant would convey a fee simple 
under the Rule in Shelley's Case. But if there should be a defeasance 
by his leauing no children as his heirs (improbable as such contingency 
is on the facts in this case), then the property is to go to his brothers 
and sisters. I t  was to prevent his disposing of the property by devise 
or deed to others in such case that the defeasance was put into the deed. 
Otherwise, this thrice repeated limitation in the deed is entirely mean- 
ingless. The evident intent was to hedge the conveyance with a restric- 
tion by which the property should go to the grantee's brothers and 
sisters notwithstanding any deed or devise by him should he leave no 
children as his heirs. 

The words used are contradictory of the purpose to convey the prop- 
erty to David Williams and his heirs generally. The use of words 
"children, if any; if not, to his brothers and sisters, respectively" bring 
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the case, we think, under the rule laid down in Whitfield v. Garris, 134 
N. C., 24, which held, "where a testator devises realty to a grandson, 
and in the event of the death of the grandson without children, then 
the realty to descend to other grandchildren, such devise vests a fee- 
simple estate in the devisee, defeasible only on condition that he dies 
without leaving heirs of his body." The language used, "children, if 
any;  if not" in the connection used is equivalent to .saying "unto David 
Williams and his lawful heirs; but if he should die without children, 
then to his brothers and sisters." This brings the deed clearly within 
the line of cases which hold that the estate in  the grantee is a defeasible 
fee simple. Xmith 1 , .  Lumber Co., 155 N. C., 389; O'Neal v. Borders, 
170 N.  C., 483. 

The provisions in this deed are a conditional limitation. Smi th  v. 
Brisson, 90 N. C., 284. I n  the "case agreed" it is admitted that at  the 
time of the deed, D a ~ i d  J. Williams, then an infant four months old, 
had several brothers and sisters then living, two of whom still survive. 
H e  is now a man of about 72 years c.f age and the father of twelve 
living children. The object of this proceeding is evidently to test the 
question whether he can either devise the land or convey i t  in fee sim- 
ple should he leave no children. I t  was to prevent this very thing that 
the provision was put in the deed that in such contingency the property 
shall go to the brothers and sisters of the grantee. The purpose was to 
keep the property in the family. 

This was not an estate in the plaintiff and his children which would 
hare made them tenants in common, as in Heath v: Heath, 114 N. C., 
547, for the reason that the plaintiff at  the date of the deed had no 
living children. Nor was i t  an estate in  common between the plaintiff 
and his brothers and sisters, for the word "respectively" follows this 
clause and indicates that they were taken as a class and only in default 
of children. 

I t  appears in the agreement that the defendant admits that the plain- 
tiff has twelve living children, and that one or more of them will sur- 
vive the plaintiff, but this, however, is an admission of a future event 
which the Court cannot act upon. While it is extremely improbable as 
a matter of fact that David Williams shall leave no children as his heirs, 
i t  is not an impossibility as a matter of law. The defendant evidently 
will run no appreciable risk, but, as we construe the instrument, David 
Williams cannot convey a fee simple, indefeasible, but i t  will be dc- 
feasible m l y  upon the contingency of his leaving no children as his 
heirs. for in that event the property would go to his brothers and sisters 
by the express terms thrice repeated in the conveyance to him. 

Reversed. 
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MURRAY Co. v.  BROADWAY. 

THE MURRAY COMPANY v. BROADWAY AND LANGSTON. 

(Filed 9 October, 1918.) 

1. Vendor and Purchaser-Contracts, Written-Parol Evidencewarranty  
-Def ense-Counter-claim. 

Where a written contract of sale of a cotton ginning outfit contains the 
stipulation that the purchaser should provide sufficient motive power for 
its operation, if the same were not furnished by the seller, and the pnr- 
chaser has undertaken to provide the same, with further stipulation that 
the writing is exact and entire, and no agreement or understanding, verbal 
or otherwise, will be recognized unless therein contained: Held, parol 
agreements as  to  the daily capacity of the gin operated by a certain engine 
the purchaser had used under the salesman's representation as to its SUE- 
ciency for the gurpose, is contradictory of and excluded by the terms of 
the writing; and in the absence of sufficient allegation or evidence to can- 
cel the writing or of fraud and deceit, the parol agreement is not available 
to the purchaser either by way of defense or counterclaim for damages 
sustained. 

2. Contracts-Fraud-Evidence-Par01 Evidence. 
The rule permitting parol evidence to contradict the terms of a written 

instrument attacked for fraud in its procurement has no application when 
there is no allegation or sufficient evidence of such fraud, and the effect of 
pard evidence is only to vary the terms of the agreement as expressed in 
the writing. Bulloclc v. Machine Co., 161 N. C. ,  13 ; Machine Co. v. Peeaer, 
152 N. C., 516, cited and applied. 

ACTION tricd beforc Calrer t ,  J., and a jury, a t  February Term, 1918, 
of IAENOIR. 

The action was to recover the balance due on the last note given on 
purchase price of a ginning outfit sold by plaintiff to defendant. De- 
fendant denied liability and set u p  a counter-claim in  excess of any bnl- 
ance due. On  issues submitted, there was verdict for  plaintiff for 
$183.95, the balance due on the purchase price. 

Judgment for plai~itiff, and defendant excepted and appealed. 

I ,  J .  The  evidence 011 the part  of plaintiff tended to show that  
in April, 1914, he  sold arid delivered to defendant a ginning outfit con- 
sisting of two gins, elevator, press and necessary equipment for  the sum 
of $1,483.72, $516.92 bciug paid in cash, and the balance due and pay- 
able, respectively, on 15 Noxember, 1914, and 15 November, 1915; that  
the first note has been paid off and discharged and payments made on 
the sccond, leaving a balance due thereon of $183.95; that  soon after 
the sale had, the macllinery was delivered and installed, and later de- 
fendants gave to  plaintiff a certificate in terms as follows: 
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"The Murray Company, Atlanta, Ga. Gentlemen: This is to certify 
that the machinery sold the undersigned on contract 538 has been erected 
in  good workmanlike manner in our plant. The same is complete, is in 
good order and in accordance with the terms of the contract, and is 
hereby accepted. We have settled in full with your Mr. Frazier the 
sum of $80 for the erection of the machinery" (making i t  more com- 
pact) ; that the contract between the parties was in writing, and same 
contained, among other stipulations, the following : 

(a) "If the engine or boiler is not furnished by the Murray Com- 
pany, then we agree to provide motive power of sufficient capacity to 
drive machinery specified herein (the Murray Company to be held in 
no manner responsible if insufficient), and arrange to run the line of 
shaft the speed required by the Murray plans"; and at  the close of the 
contract : 

"It is hereby expressly agreed that the above and foregoing is the 
exact and entire contract between the purchaser and the Murray Com- 
pany, and that no agreement or understanding, verbal or otherwise, will 
be recognized unless specified in this contract, which includes the war- 
ranty as above stated." 

Defendants, admitting the purchase, delivery and use of the machin- 
ery, and that there was a balance due on the face of the notes, alleged 
by way of counter-claim and offered evidence tending to show that at  
the time of the purchase and as an inducement thereto and as a part of 
the consideration of the same, plaintiff's agent in charge of the sale had 
reported to defendants that a certain 35-horsepower kerosene engine 
made by the International Harvester Company and sold by one H. H. 
Grainger would properly and sufficiently operate said ginning plant and 
outfit, and orally contracted and agreed that said outfit when operated 
by said engine would have the capacity to gin, and would gin, daily 
twenty-five to thirty bales of lint cotton, and that the power furnished 
would be ample for the purpose; that in reliance upon said representa- 
tion and contract, said engine was procured and the gins, etc., operated 
therewith, but that the same had never been sufficient to operate said 
gins and they had never been able to produce more than ten or twelve 
bales per day. 

Owing to the long delay and protracted use of the machinery with- 
out protest on the part of defendants, i t  is no longer open to them to 
set aside this trade on the ground of fraud, and they do not seek to do 
so, and while there are accompanying this counter-claim, general aver- 
ments that the defendants were entirely ignorant of the nature and 
value of machinery and relied on the statements and representations of 
plaintiff's agent, etc., inducing the trade there is neither allegation nor 
evidence on the part of defendants to justify a recovery of damages for 
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fraud and deceit, a course sometimes open to a purchaser when such 
fraud and deceit is sufficiently alleged and established ( M a y  v. Loomis, 
140 N. C., 350; V a n  Nat ta  v. Snyder,  98 Kan., 102), and in their prin- 
cipal answer defendants have only set up a counter-claim for breach of 
warranty in that the engine would not prcperly operate the machinery 
nor give the amount of twenty-five or thirty bales per day. 

Confronted in the written contract with an express stipulation that 
plaintiffs (if engine was purchased from others) would not be responsi- 
ble if same was insufficient, defendants, on leave, had amended their 
answer and alleged that this stipulation was inserted in the contract by 
mutual mistake of the parties or by mistake of the defendants and the 
fraud of plaintiffs. 

On the issue raised by this averment, we find no evidence whaterer 
to support the position that there was any mistake on the part of plain- 
tiffs in this feature of the contract, and we are inclined to concur in his 
Honor's view that the evidence offered is entirely ins~~fficient to show 
any fraud in this respect on the part of plaintiff; but if i t  be conceded 
that there was such evidence and, sufficient to carry the question to the 
jury on a proper issue, there is no allegation of either mistake or fraud 
in  regard to the remaining stipulation at  the close of the written con- 
tract between the parties, "That no agreement or understanding, verbal 
or otherwise, will be recognized unless specified in this contract, which 
includes the warranty above stated." Nor is there allegation, evidence, 
or claim, that the stipulation relied upou as the basis of defendant's 
counter-claim appears anywhere in the written contract. 

Defendant's case, then, is merely a counter-claim for breach of an 
oral agreement in direct contravention of the written contract, and in 
our opinion comes clearly within the principles of Machine Co. 1,. X c -  
Clamock, 152 N. C., 405, and other cases in accord with that well con- 
sidered decision, that where a written agreement of this character stands 
as the contract between the parties i t  excludes from consideration any 
and all breaches of parol agreements either by way of defense or counter- 
claim. Harvester Co. u. Carter, 173 N. C., 229, 231 ; Guano Co. v. Live- 
stock Co., 168 N.  C., 447 ; Ximpson v. Greene & Xons, 160 N .  C., 31. 

The position in no way antagonizes the decisions in Bullock 2;. N u -  
chine Co.,-161 N.  C., 13, and Machine Co. v. Feezer, 152 N.  C., 516, and 
others of like purport. I n  these cases the written contracts were set 
aside for fraud, definitely alleged, clearly established, and promptly as- 
serted, and i t  was held that the stipulations contained therein restrictive 
of the agent's power to bind or in any way affect the principal failed 
with the contract of which they were a part. 

I n  Bullocks' case, supra, i t  was held as follows: "The principle that 
a written contract may not be contradicted or varied by parol evidence 



152 I N  T H E  SUPREME COURT. [I76 

has no application when the writing itself is attacked for fraud; for if 
the contract is vitiated by fraud, its l)rovisions are carried with it, and 
a clause in a contract of sale that it may not be varied by the repre- 
sentations of the sales agent cannot have any effect if thr contract itself 
fails." 

A like ruling was made in  Machine Co. v. Feezer,  supra, and speaking 
to the question in the opinion the Court said: "In the case at-bar, as 
soon as the purchaser discovered the defects complained of, and was 
aware of the facts relevailt to the issue, he immediately restored the 
property to the company's agent 511 as good a conditic.11 as when he 
got it,' and having done this and pleaded and established the fraud in 
annulment of the trade, the restrictive stipulations are, as stated, no 
longer available. To hold the contrary would be to sanction the princi- 
ple that the deeper the guilt the greater the immunity, and enable fraud 
by its own contrivances to so entrench itself that its position would in 
many instances be practically unassailable." 

I n  the instant case, however, as stated, the contract stands and the 
rights and liabilities of the parties must be governed by its terms and 
provisions. 

There is no error and the judgment of the Superior Court is afirmed. 
No error. 

MINNIE MILLER v. BANK OF WASHINGTON. 

(Filed 9 October, 1918.) 

Appeal and Error-Divided Court-Judgments-Bank and Banking-De- 
posits-Claimant-Notice-Issues-Answers-Opinions. 

The matters for decision on this appeal are whether the defendant bank 
is responsible to the true owner for paying the depositor, under the facts 
of this case, after notice given to it by owner that the money was her own, 
and not that of the depositor; and whether the findings to the issues suh- 
mitted were irreconcilable and a new trial shouJd be ordered. The Court 
being equally divided, BROWN, J., not sitting; CLARK, C. J., writing an 
opinion; HOKE, J., concurring; WALKER and ALLEN, JJ., each writing a 
dissenting opinion. The judgment of the lower court is affirmed without 
being u precedent. 

APPEAL by defendant from Bond, J., at  February Term, 1918, of 
BEAUFORT. 

This is an appeal by the defendant bank from a judgnlent requiring 
it to pay the plaintiff Minnie Miller $800 and interest. The complaint 
alleged that her husband, G. H. Miller, had fraudulently procured said 
$800 from her, and with the fraudulent purpose to convert i t  to his own 
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use and unkllown to her, had deposited it in the defendant bank in Wash- 
ington, N. C., in his own name, but notwithstanding the notice to the 
bank from her of such facts and of the attendant circumstances, and her 
notice not to pay out the same to him, and though knowing that she 
was getting out an attachment upon said sum, the bank paid out the 
said money to G. H. Miller, who immediately absconded and left the 
State. The plaintiff says she handed him the money to put in the bank 
a t  Belhaven, where she lived. 

The jury found upon the issues submitted that when the bank paid 
said fund over to G. H. Miller, the plaintiff Minnie Miller was the 
equitable owner of said deposit; that the bank knew that she claimed 
to own said fund, and knew, c.r had reason to beliew, that she was g ~ t -  
ting out proceedings to have the same attached. 

There was evidence that the said G. H.  Miller was the second husband 
of the plaintiff, who had four children by her first husband, and that 
she mortgaged her home to procure this $800 to go into business with 
Miller, and gave i t  to him to deposit in the bank at Belha~eu,  where they 
lived, but without her authority he put it in the bank at Washington 
in  his own name, and threatened to leave the State; that suspecting his 
purpose, she cc.~lsulted a lawyer in Bclhawn, who put hcr in phoi~r com- 
munication with his partner, Mr. hIcMullen, a proniinel~t lawyer in 
Washington, whom she notified that she would arr iw on the next train. 
H e  took her ill liis car to the bank and saw the cashier, whom, as she tes- 
tified, she told "all about" the circunlstances, and that her husband was 
drinking and intended to defraud her of said sum. The cashier, while 
declining to admit that the money had been deposited by the husband, 
intimated to the plaintiff's lawyer, Mr. McMullen, who was also a 
director in the bank, that he could take out legal proceedings to stop 
payment. Mr. McMullen, after advising the cashier not to pay the 
money to plaintiff's husband, returned to his office with the plaintiff to 
get out proceedings in attachment. The defendant's cashier, knowing of 
this purpose, in a very short time, called up Mr. McMullen and told him 
he need not proceed any further, that he had paid out the $800 to Mr. 
G. H. Miller. The latter, having discovered his wife's purpose, had 
come through the country in an automobile, and, presenting himself to 
the cashier, after the plaintiff's notice to him that it was her property 
deposited with her husband for a certain specified purpose, and that he 
was intending fraudulently to convert i t  to his own uses, the cashier 
 aid out the full amount thereof to him while attachment proceedings 
were being prepared. Miller immediately left the State and his where- 
abouts are unknown. 

Ward & Grimes for plaint i f f .  
Small ,  MacLean, Bragraw & Rodman for defendant. 
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CLARK, C. J. When a bank has reasonable notice of a bona fide claim 
that money deposited with i t  is the property of another than the de- 
positor, i t  should withhold payment until there is reasonable oppor- 
tunity to institute legal proceedings to contest the ownership. For a 
much stronger reason, a bank should withhold payment when it has no- 
tice, as in  this case, not merely that the title to the fund is in question, 
but that i t  has been deposited without the authority of the owner, with 
the fraudulent intent on the part of a trustee or agent to convert to his 
own use funds placed with him in trust. 

Suppose the bank was notified that funds placed on deposit had been 
stolen by the depositor? The bank surely under such circumstances 
could not be justified in paying over said fund to the depositor. This 
is so, also, as a matter c.f public policy in cases where an agent or official 
deposits with a bank funds which it has notice that he has embezzled. 
The bank could not in such cases pay over such sum to the depositor 
without being a "fence." 

I n  this case if there was not embezzlement, the evidence is uncontra- 
dicted that the bank had notice that the plaintiff daimed that said 
G. H. Miller had by false pretenses procured his wife to mortgage her 
home to procure said $800, and had induced her to place the same in 
his hands fcr  a specified purpose with the intent in breach of his trast 
to convert same to his own use. The defendant, with notice of these 
allegations made to i t  by the plaintiff, and with knowledge that said 
lawyer was preparing attachment proceedings, in a few minutes there- 
after nevertheless paid out said fund to the husband, who immediately 
absconded. I n  the verdict and judgment holding the defendant liable 
for such payment there was no error. Stair v. Bank,  53 Pa. St., 364; 
93 Amer. Decis., 759; Bank I ) .  Mason, 95 Penn. St., 117; McDermott 
v. Bank,  100 ib., 287. Bank v. Mason holds that the deposit is but 
prima facie evidence of the ownership of the fund by the depositor. 
McDermott v. Bank holds that money deposited in a bank to the credit 
6f one person can be shown to be the property of another. I t  is also 
held in Bank v. Xing,  57 Penn. St., 206, that the deposit of money be- 
longing to a trust fund by a trustee in his own name does not change 
the title thereto. 

I n  such cases, when notice is given to a bank, it will pay the depositor 
at  its own risk. Bank a. Bache, 71 Penn. St. (21 P. F. Smith), 213, 
citing Bank v. King,  7 B. P. Smith, 202. To the same purport Bank v.  
Gillespie, 137 U. S., 411, and annotations thereto in Rose's Notes. 

I n  Tiffany on Banks, p. 50, it is said, "After receiving notice of an 
adverse claim, the bank will pay its depositor at  its peril. . . . Payment 
to the equitable owner will, of course, always be a defense," citing 
Brown u. Bank,  51 Kan., 359 ; Commission Co. v. Gerlack, 92 Mo. App., 
326; Adams v. Shoe and Leather Go., 9 N.  Y .  Supp., 75. 
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I n  Morse on Banks ( 3  ed.), sec. 342, i t  is said: "A bank is justified 
in paying to the depositor, or his order, until the fund is claimed by 
some other person. But if notified that the funds belong to another, it 
will pay the depositor at  its peril. I f  i t  has notice that-a third person 
claims under a superior title and intends to enforce a claim adverse to 
the depository, the bank should hold the funds until the title is settled, or 
take a bond of indemnity; otherwise it may be a loser," citing several 
caees. 

I n  our own State, Rank v. Clapp, '76 N. C., 482, holds that where the 
bank participates with the trustee in the misapplication of a fund, i t  is 
liable to the ccstui que trust for any loss sustained thereby. I n  this 
case, while the bank did not actively participate in the sense of receiv- 
ing any benefit therefrom, i t  was liable for its negligence, to say the 
least, in not holding the fund under all the circumstances till the plain- 
tiff could take out legal proceedings and prove her allegations of being 
the beneficial owner of the fund, as she has since done in this action. 
The whole evidence shows the evident good faith of the plaintiff. Be- 
sides, the jury find that she was the direct owner of the deposit. 

There is no evidence impeaching her character. On the contrary, 
two witnesses testified to her good character, and none to the contrary. 
\There is no defect in that the absconding husband is not a party to 
this proceeding. H e  has no possible interest in  this action, for he has 
received the fund, and the judgment herein cannot affect him in any 
way. I t  would have been otherwise if the fund had not been paid over, 
but was still in litigation, and in that event the bank might have made 
him a party by publication. As i t  is, "The subsequent proceedings in- 
terest *him no more." 

I t  is true that the jury also f ~ u n d  that the plaintiff did not notify 
the bank "that the $800 was her money and why it was in the bank and 
request the bank to hold i t  until she could have it attached," but in view 
of the fact that the jury found that the plaintiff was the equitable 
owner of the $800 when it paid Miller the money, and that i t  knew at 
the time that i t  paid him that the plaintiff claimed to own the money, 
and that ii knew, or had reason to believe, that the plaintiff was pro- 
ceeding to have the same attached, judgment was properly entered for 
the daintiff. I t  was not essential that she should have notified the bank 
that i t  was her money, and why, and request the bank to hold it until she 
could have i t  attached when it is found that she was the real owner; 
that the bank knew she claimed to own the fund and knew, or had 
reason to believe, that she was proceeding to have i t  attached. 

The statement of ten of the jurors after they were discharged that 
they intended to find a verdict for the defendant bank was a legal in- 
ference and was disregarded by the court. I t  was a matter which rested 
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within its discretion. I f  verdicts must be set aside as a matter of law 
upon such representations of a jury after its discharge, it will encour- 
age proceedings that will be altogether unseemly in the practice of the 
courts and in the due administration of justice. The action of the 
judge in such cases must necessarily be left to the discretion of the pre- 
siding judge, who has full knowledge of the attendant circumstances, 
and possibly of much which dcaes not appear in the record. 

Upon the findings of the jury the judge properly entered judgment 
for the plaintiff. 

The geologist upon the examination of a lump of coal can disco~er 
the species of trees of which it was composed eons ago. The layer of 
sandstcne or of marble will show the raindrops and the footpriuts of 
passing animals when these substances were yet plastic with heat. Am- 
ber and other substances retain the insects that lighted upon them. 
From these substances the scientists can rebuild the story of thousands 
of years ago when man or qemi-man, or beast, was flounderilig in the 
bogs and swamps where now stand the sclid hills or spread out are the 
smiling plains. So in the dry records of legal proceedings are enlbalmed 
many a tale of wrong and of woe which call be deciphered by some 
future historian, but in few of them can be found a more pathetic or 
moving liinema of life than is shown in this case. 

I n  this instance four helpless little children were left to tlie care of 
their widowed niother, who seemed to them a deity or1 earth-and to them 
such she was, for she alone stood between them and the cold and want 
and hnngcr of a heartless world, Their father despairing in the strug- 
gle of life, or perhaps with a diseased brain, and despondent, unsum- 
moned and uncalled, struck by a suicide's haud staggered out of life into 
the great silence. I11 some sane and unselfish nloment he had insured his 
life. With this the mother of these children bought an humble home. 
Then came the prowling volf in human shape. 

With the plea that by tlie union of his 1abc.r and her little capital con- 
ditions could be bettered, he proposed marriage and a union of his labor 
and of her money, the latter to be raised by an $800 mortgage on the 
little hame. The appeal to mother love, the most divine spark that this 
world holds, was irresistible. The marriage made, the $800 raised on 
the mortgage was given to the deceiver by the mother, to be placed in the 
bank where they lived. The enterprise had not yet been begun. The 
money was still the mother's (as the jury found). The agent, false to 
his trust, and without the plaintiff's authority or knowledge, placed the 
fund in his own name in the defendant bank, in a town 30 miles away. 
Learning of this, and that the trustee intended to fly the State, the 
frightened mother, unknowing at first what to do, was at  last advised by 
counsel, and, hastening to Washington, K. C., by rail, in company with 
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a director of the defendant bsnk, told the cashier (as the jury find) that 
she claimed the fund, and the jury find also that she owned i t  and that 
the bank knew she would a t  once take out legal proceedings to attach it. 
I n  the meantime the false depositor, having been informed by wire or 
otherwise by sc-me one, rushing through the country by automobile and 
getting to the bank, the defendant promptly paid the plaintiff's $800 
over to him, and he disappeared "over the rim of the world," and his 
whereabouts are unknown to this day, according to the evidence. The 
defendant knew that the plaintiff's counsel was preparing papers to pro- 
tect her rights as owner c-f the fund (as the jury find she was), for he 
phoned her counsel that he need nct proceed, for he had paid out the 
fund to the defaultin? and fugitive depositor. "Then all the Greeks 
took Sosthenes, the chief ruler of the synagogue, and beat him before 
the judgment seat, and Gallio (the governor and judge) cared for none 
of these things." Acts xviii, 16. The defendant cared not that the trne 
owner should lose the fund, and that the defaulter shculd make off with' 
i t  before the plaintiff, by lesal proceedings, could protect the rights of 
herself and of her helpless children in the protecting fund left by their 
father. 

The swindling defaulter has disappeared, no man knows where, and 
the plaintiff's money, the hope of her four little children, disnppeared 
with him. The mortzage, however, remains and sticks clc-ser than a 
brother, and with i t  and the court costs will go the roof from over their 
heads, unless speedy justice is rendered. Inspiration tells us that above 
the roof of that humble home is God and His  Hcaven, and poetry tells 
us that the stars are always' shining there, but remove that shelter, and 
the snows and sleets and the winds of winter will ccme till the deceived 
and despairing mother, like the widow of Blennerhassett, perchance, 
"may be found alone at  midnight, mingling her tears with the torrents 
that freeze as they fall." 

I t  was easy for the defendant to regard only its own interests, and, 
careless of the rights of the plaintiff turn over the fund to the deceiver 
and the defaulter, while the plaintiff, as it knew, was endeavoring to 
complete the l e p l  prozeedings to enable her to assert her rights. The 
Court might lightly order a new trial, but the mortgagee will need his 
principal and interest when they are not forthcoming. There must be 
money fc.r the lawyer and the witneascs, and there shall be the delays of 
justice "which maketh the heart sick," while the little children may lack 
shelter and cry for b r e ~ d .  

The plaintiff's $to0 (for the jury find i t  was hers) was wrongfully 
paid out by the defendant in July, 1915, three years and two months 
ago, and the plaintiff has already lost more than $150, interest on money 
which she has not, besides the lawyer's fees and the loss of time attending 



court, and other expenses, to recover her own. I s  not this enough? Jus- 
tice is "lame in its feet," like Mephibosheth, the son of Jonathan (2 
Sam. iv, 4), and moves slowly. The Scriptures are full of injunctions 
to give judgment in righteousness for the protection of the "widow and 
the fatherless." 

Have those fatherless little children no rights, which the courts can 
consider, in the shelter provided by the foresight of their unfortunate 
father-children of whom God, when He  walked the earth, said that of 
such in heart were His kingdom? 

The court and jury have said that the frantic and deceived mother 
was the true owner of that home, which she devotes to her children. 
Why pretract litigation till interest and costs of litigation shall take it 
from them? The story of the fair-haired wife of Sparta's king, 

"Whose face launched a thousand ships 
And sacked the topmost towers of Troy," 

as told by the blind old bard, still moves the hearts of men, after the lapse 
of thirty centuries, in proof of the might and majesty and power of the 
beauty that is woman ; but there is greater power, because more universal 
and mere pathetic, in that mother love which dares do, and does, all for 
her children-a love which knows neither time nor place nor limit. 

The human heart, is like an Eolian harp, tuned and trembling to the 
touch of every wind that whispers by, making music, sad or sweet, as the 
breeze shall blow. 

Women and children are the great heart of the m-orld. Without them, 
there can be no future. I-Ielpless they may seem, but the very continu- 
ance and existence of all humanity hang upon them. Justice should 
have no sword sharper, more sudden, or surer than that which should be 
drawn against the heartless swindler who would condemn them to pov- - 

erty and want, as in this case, or wear a sterner face than against the 
"careless Gallio," whose indifference has made possible the consnmma- 
tion of such crime. 

There is in this record nothing whatever that calls in question the 
good character, which is shown by two witnesses and not contradicted, 
and the absolute good faith, of the unfortunate mother; nothing to miti- 
gate the atrocious iniquity of the absconding swindler, and nothing to 
palliate the careless indifference of the defendant bank, which paid the 
plaintiff's money to the defaulter, though knowing she claimed i t  and 
was even then getting out proceedings to protect her rights. 

The judge attached no importance to the defendant's ex parte deal- 
ings with the jury after verdict. I t  is no discredit to the plaintiff or her 
lawyer that she did not enter into competition along that line. The 
defendant should look to get the money back from the party to whom it 
was paid out by its own negligence, against the protest of the true owner. 
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I n  this case four opinions have been filed, but bddge Brown,  being a 
stockholder in defendant bank, does not sit, and, the Court "being evenly 
divided, the judgment is affirmed." The opinions in favor of affirmation 
(like those of a contrary view) express the views of each writer only, 
the conclusion alone that there "being an even division, the judgment is 
affirmed," is the act of the Court, by operation of law. 

I n  the English courts, until a recent period, each judge gave his 
opinion in every case, and this was true in the early Reports of this 
Court, and of the United States Supreme Court to a large extent. The 
custom of filing only one opinion, which is adopted by all the court 
(except when there is a dissent) was to save time, and also space in the 
volume of Reports, but it has always been open to any judge to express 
his views, whether he agrees with the majority or dissents, or when there 
is an even division of opinion. 

The purpose to be served in filing opinions is to give the reasons actu- 
ating the Court, and this applies as much to dissenting opinions and to 
opinions on a divided court as where there is unanimous opinion. If 
the reasons giren cannot be sustained, upon examination, by the bar and 
by public opinion, as sound, sooner or later the ruling is reversed by the 
Court itself, or is cured by legislation. 

There is even more cause to gire the views of the members where the 
Court is evenly d i~ ided  than when one or two members dissent, for it is 
especially necessary when the Court is evenly divided that the reasons 
for differing conclusions reached by the members of the Court should be 
stated, that they may be considered and that the sounder reason, which, 
under our form of government, i t  is assumed, will ultimately control, 
may be adopted in some future opinion, or that legislation may cure the 
situation. 

There is no decision or rule, nor, indeed, is there any power, in any 
court to control the ~ o t e  or the expression of the views of any judge, 
whether by a dissenting or a concurring opinion, or when the Court is 
evenly divided. Indeed, all examination shows that opinions are more 
generally filed when the Court is evenly divided, and naturally so, 
because, as above stated, when the Court is evenly divided, the reasons 
urged OII each side are more important to be giren to the public, that on 
further consideration it may be determined where the right lies. 

The first time that this Court laid down the doctrine that when the 
Court is "evenly divided the judgment below must be affirmed" was in 
Du rham 21. R. R., 113 N. C., 240, in an opinion written by the writer of 
this. The Court did not lay down the rule that in such cases no opinions 
should be filed, but said, "The judgment below stands, not as a precedent, 
but as a decision in this case," and in  all subsequent cases no different 
rule has been asserted. On the contrary, in  Ward  v. Odell, 126 N. C., 
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946, there were two opinions filed-one on each side. I n  the same 
volume, Boone v. Peebles, p. 824, there was only one opinion, which was 
in favor of affirniing the judgment, but i t  was stated in both cases that 
the Court was evenly divided, and therefore the judgment below was 
affirmed. 

I n  Durham o. R. R., supra, in which the Court laid down this rule, 
five opinions from the United States Supreme Court and one from Mas- 
sachusetts were cited as sufficient authority for the proposition, and in 
each of those, while the judgment below was affirmed, upon an evenly 
divided Court, opinions were filed. 

The cases cited, first, were Etting v. Bank,  24 U.  S. (11 Wheat.), 59, 
in which Marshall, C. J., writcs an opinion on the merits, which he con- 
cludes by saying: "The principles of law which have been stated cannot 
be settled, but the judgment is affirmed, the Court being divided in 
opinion upon it." 

I n  the next case, Benton v. Woosley, 37 U. S. (12 Pet.), 27, Taney, 
C. J., writes an opinion on the merits, but concludes by saying that, the 
Court being equally divided, the judgment below is affirmed. I n  Holmes 
v. Jennison, 39 U. S .  (14 Pet.), 540, the Court writes an opinion affirm- 
ing the refusal of a writ of habeas corpus, but states in the conclusion 
that it was done by a divided Court affirming the judgment below. Five 
judges filed opinions in that case, which was one of great importance, 
and 159 pages are taken up in reporting the case. 

The next case cited in Durham v. R. R., supra, was an important one 
also-Washington v. Bridge Co., 44 U. S.  (3 Howard), 213, which 
affirmed the judgment by a divided Court, but there was an opinion for 
affirmance on the merits filed. 

This Court also cited Durant v. Essex, 90 Mass. ( 8  Allen), 103, the 
opinion holding that a decision by an evenly divided Court affirming the 
judgment below, while not a precedent, has the "same efficacy in every 
respect as if the opinion had been rendered with a l l  the judges concnr- 
ring." 

Since Durham v. R. R. was decided, in the famous income-tax case, 
Pollock v. Loan & Trust  Co., 157 U. S., 429, the judgment of the Court 
below was affirmed by an evenly divided Court. The report of that case 
occupies 226 pages, and two opinions were filed in  affirmance and two 
for reversal. When that case came up on a rehearing (158 U. S., E01) 
the judge appointed to the vacancy voted for affirmance, but one of the 
judges who on the former hearing had voted for affirmance voted for a 
reversal, which was thus carried by a vote of 5 to 4. There were two 
opinions for affirmance filed, and all four of the dissenting judges writ- 
ing opinions, among them the present distinguished Chief Justice of 
that Court. The report of the case occupies 215 pages. Never were dis- 
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senting ~pillions more valuable, for the American people have endorsed 
the ~ie-cvs cf tllc disscntinq judqrs and written into the Constitution an 
anicndn~ent, witliont which it would hale bcen impossible for this coun- 
try to maintain the present great struggle for the maintenance of cioili- 
zatioli aud a democratic form of government on the earth. 

ATot to multiply instances, in Downrs 1 ' .  Bidwall, 182 U .  S., 244, known 
as the "Insular Posscssic.ns Case," all nine of the judges expressed their 
riews, the  port of the case colering 154 pages. This was the case in 
which it was said tliat tlie Coult had "filed nir~e dissenting opinions." 

This Court has ueler held tliat it would file no opinion in any case, 
except on motions for ''new trial for newly disco7 wed tcstiniony" ( A e r n -  
d m  7.. l?. R , I21 N. C., 498, and caws there cited, and citations in Anno. 
Ed.), and then only for the reason that, being not on the law, but purely 
upcn the facts, which can never exactly recur in another case, an opinion 
~vould be of no benefit; but of course ally judge has a right to file his 
~ ~ i e w s ,  el en in such case, should he sw fit. Eren to per c u ~ i a m  decisioris, 
wl~ich arc dccis'ons without an;: opinion 197 t l ~ c  Court, dissent:np opim 
io~lr  lm\c  be:^ filcd, this matter beins solely i l l  the discyetion of tlle 
jud1.c. IIa11,ins 1 % .  Cathci~ ,  110 N. C., 638; Ilr7jntt 1 % .  J l f g .  Co., 116 
K. C., 278, and there arc others. I11 Thomas 7%. Pnlford,  117 Y. C., 667, 
thew wrle five opinions, ne two of which agreed on all points. 

The Court being el enly d i ~  idcd, the judgment of the Court below 1s 
affirmed. D w h a m  v. l?. Ii., 113 N. C., 240, and citations thereto in 
Anno. Ed. 

No error. 

HOKE, J. I hare g i ~ c n  this case very careful consideration, and am 
c.f op;l~:on tliat, on the record and ~ e l d i c t ,  the plaintiff is entitled to 
recoT er, aud the judzment to that effect sliould Le affirmed. 

While fully rrcognizii~g tlie obligation and d ~ ~ t y  of a bank towards its 
depositor, t l ~ c  Anic~ican courts hare very generally held that when a 
bank has reasonable notice cf a 11oiza fidl: claim that money deposited 
with it ic; tlie proprrty of another, it should prrmptly notify its depositor 
and withhold payment until there is reasoilable opportunity afforded the 
claimant to iiistitute legal proceedings in protection of his rights; and 
in some instances the bank itself is required before payment to institute 
procecd'ngs and ha\ e thc rights of the respective claimants determined. 
Commission Go. r .  Gerloclc, Mo. App., 326; Juselli 21. lEiggs B a n k ,  dpp. 
I). C. Cases, 150; Ry. Sau.  Ins t .  1 % .  Drake & Laing,  25 N.  J .  Eq., 220; 
T.Va;nc Go. Bl;. u. A i r y ,  95 Midi., 520; 2 Mitchie on Banking, 976; Tif- 
fany on Banking, 50. 

By the ieldict in the present case, it is established that plaintiff is the 
owner of the money deposited; that the bank knew that she claimed it, 
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and that the bank also knew at the time of payment that plaintiff was 
then engaged in taking out legal process to assert and protect her rights. 
She had made inquiry of the bank about this deposit on the day in ques- 
tion, at  10 :30 a. m., accompanied by her attcmey, one of the bank direc- 
tors; and the cashier, refusing, not improperly, to inform her of condi- 
tions, himself gave decided intimation that her proper course was a 
resort to legal procedure. Leaving the bank for that purpose, the money 
was paid out to the husband during the day, between 1 and 2 o'clock, 
according to her testimony and that of her attorney; and in the meantime 
a woman, unacquainted in the town, having to arrange a bond and to pro- 
cure money for attorney's charges and court fees. The entire evidence, 
to my mind, shows that no fair opportunity was allowed her to protect 
her interest, and that the payment to her husband was made in violation 
of her rights; and, to my mind, there is no conflict in the findings of the 
jury on issues 3 and 53/2; the former, framed and designed to ascer- 
tain if the bank was aware at  the time of payment that she was about 
to take out legal process; and the latter, whether she had notified the 
bank i t  was her money, explained the nature of her claim and requested 
i t  be held until she could have i t  attached. The entire charge of the 
court, and the different colloquies with the jury on the subject, show 
that issue 5y2 was especially designed to determine whether she had 
requested the bank to hold the money, and that the jury so understood it. 

On the record, I am of opinion, as stated, that the plaintiff's rights in 
the matter are clearly and directly established by the verdict of the jury 
on the first three issues, and the result is not affected by the finding on 
the last issue. 

WALKER, J., dissenting from the affirmance of the judgment: I t  may 
be well doubted whether the plaintiff has shown that the fund in question 
did not belong to G. H. Miller, who was her husband. I t  was given to 
him to be used in the automobile business, and it would therefore seem 
that he had the right to deposit i t  where he pleased and in his own name. 
The defendant bank offered to show a very good reason for not deposit- 
ing i t  in  the bank at Belhaven, which was that there was a business rival 
who was an officer or an employee in that bank, and therefore he placed 
i t  in  the Bank of Washington. Besides, plaintiff testified that the busi- 
ness was conducted in the name of G. H. Miller with her consent. And 
thus, again, she further testified: "I knew for at  least two weeks that he 
had the money on deposit, in his own name, in the Bank of Washington, 
and I did not communicate with that bank, and said nothing about i t  
until the 20th or 21st of July," when she went to the bank with her for- 
mer attorney to get information about the deposit. She had dealings 
with the bank after Miller checked out the deposit, and made no com- 
plaint to the bank of its action in  honoring his check until the latter 
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part of December following, when this suit was brought. I t  also ap- 
peared by the testimony of her former attorney that she had ample time 
to have attached the fund after she came to the bank, and before Miller 
presented his check against the same, about three hours. The same 
attorney testified that "The papers had been prepared and were waiting 
for her to come and sign them, and all that was needed to perfect them 
was her signature, and the advance payment of costs." That "they could 
hare  been served within half an hour." The bank extended indulgence 
to her afterwards on a paper it held against her, and she accepted i t  
without protest or objection at  that time or at  any subsequent time, until 
she sued as to the payment of Miller's check on the deposit. 

The jury returned the following verdict: 
"1. When defendant bank paid check drawn by G. H. Miller, was 

plaintiff, Minnie Miller, equitable owner of the $800 referred to, as 
alleged ? Answer : Yes. 

('2. Did defendant bank, at  time i t  paid check drawn by G. H. Miller 
for said $800, know that plaintiff, Minnie Miller, claimed to own said 
fund? Answer : Yes. 

"3. Did defendant bank, when i t  paid said check, know or have reason 
to believe that plaintiff, Minnie Miller, was proceeding to have same 
attached ? Answer : Yes. 

"4. Did payment of said check by said bank cause plaintiff to lose said 
money? ( N o  answer.) 

"5. I s  said bank indebted to plaintiff, Minnie Miller, and, if so, in 
what amount ? Answer : Yes ; $800, with interest on same from 21 July, 
1916 (by the court). 

"535. Did plaintiff, Minnie Miller, before defendant paid out said 
money, notify said bank that it was her money, and why it was hers, and 
request said bank to hold it until she could have i t  attached? Answer: 
NO." 

I t  mould appear that the answer to issue No. 2 and that to issue 
No. 5 5 i  are conflicting, if the defendant was not entitled to a verdict on 
the isswls as they stood. I t  surely cannot be successfully contended that 
a bank should hold a fund left with it and refuse to pay a check drawn 
against the deposit upon a promise to pay checks of the depositor, merely 
because some one enters the bank and claims the fund without any proof 
of or suggestion as to the nature of the claim, and that is all the first 
three issues decide. The knowledge of any claim at all may have con- 
sisted in no more than information that she would attach the fund. But 
here she had all of the necessary time, and failed, according to the testi- 
mony of the attorney, to act, when the time required was only one-half 
of an hour. Did not the bank have the right to infer, when Miller pre- 
sented his check just beforc the bank's closing hour for the day-between 
1 and 2 o'clock on 21  July, 1915-that if she really intended to attach 
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the fund when she was in the bank earlier in the day, she had abandoned 
her purpose, and she took no further action until she brought this 
action? The conduct of the plaintiff, under the circumstances, should 
estop her to claim that the bank was in default. 

Mr. Morse, in  his treatise on Banks and Banking, Vol. 1 (4 Ed.), 
says, at  the close of section 343, p. 626 : "Notice from the adverse claim- 
ant to the bank should not hold the property any longer than would be 
necessary for said claimant to push his rights directly against the de- 
positor; that if he did so, he should have an order (attachment, gar- 
nishee, or injunction) from the court to the bank to retain the deposit 
until the question was settled, unless bond of indemnity be given; but 
that if he did not, within a reasonable time after notifying the bank, pro- 
ceed aqainst the depositor directly, the bank would be released from any 
obligation to him, and might act as though i t  had received no notice of 
his claim." Upon this authority of a standard tcxt-book (see, also, Zane 
Banks and Banking par. 134), 1 need not discuss thc difference between 
the English and American precedents upc-n this question. They are 
somewhat at  variance. But, whatever the la-\v may be on this question, 
I am of the opinion that, upon the verdict, the defendant was entitled 
to jud~ment ,  or, at  least, to a new trial. The verdict does not find, under 
the first three issues, that the bank received any notice from the plaintiff 
of her claim. From all that appears in those issues and the answers 
thereto, the notice may have come to the bank in seme other way; and 
as to the third issue, i t  may be said that the plaintiff was in fact not pro- 
ceeding to attach the fund. I f  she threatened to do so, she did not exe- 
cute her threat or Fegin to do so, but totally neglected to take any action 
after she left the bank, according to the testimmy of her former attorney, 
who stated that she could have attached within one-half of an hour, as 
everything was ready for her signature. How could the bank have notice 
that something was proceeding to be done, when there was no proceeding, 
but instead an abandonment of all proceeding, or at  least a negligent 
failure to proceed? Lucus a non lucendo. This evidence is not contro- 
verted. When no attachment was issued, after such a delay, why could 
not the bank itself proceed to act upon the belief that the claim was not 
a val;d one and had therefore been withdrawn? The last issue finds that 
the plaintifl did noi i~ot i fy  the bank of her title to the fund, and why it 
belonged to her;  nor did she request the bank to hold i t  until she could 
have attached it, nor does i t  appear that she offered to indemnify the 
bank or save it harmless in any way. I t  is plain that the bank's -position 
was a very delicate one, and it should not have dishonored Mr. Miller's 
check unless it had some reasonable ground to believe that the claim of 
the plaintiff was a valid one. As i t  is found by the jury, it had only 
notice of some kind c.f claim by Mrs. Miller, but none of its nature; and, 
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she having failed to attach or protect her interest, if she bad any, within 
the usual time, or at  least a s~dlcient time, i t  would follow that the bank 
should not have dishonored the check. Mere notice of a claim is not 
enough to charge the bank with this heavy liability, when the plaintiff 
could so easily have informed it of the facts in regard to her title, if she 
had any, and tendered indemnity to save it from loss, which is a most 
reasonable requirement, but this she did not do, and the jury have said 
that the bank "was not even notified that it was her money, and why it 
was hers, nor did she request the bank to hold the fund until she could 
attach it." I f  she had a claim to the money, then the bank was notified 
that it was hers, and in this respect the findings on the second and on the 
last issue are in direct conflict. This is also true as to the third and the 
last issues. All the information the bank had came from Mrs. Miller. 
The jury found, in answer to the third issue, that the bank "knew or 
had reason to believe" that Mrs. Miller was proceeding to attach; and 
yet, in answer to the last issue, they say that she made no request for the 
bank to hold the fund until i t  could be attached. 

The verdict, if not in faror of the defendant, will be found, upon a 
careful interpretation by the light me derive from the circumstances of 
the case, to be conflicting, or at least so uncertain and confusing as to 
require a new trial in order to prevent what may be, and no doubt is, a 
great injustice to the defendant. I t  has paid the full amount once. 
Shall it be subjected to a double payment upon such a verdict, when the 
intention of the jury, if we say the least of it, is not clear? The jury 
would doubtless have answered the fourth issue "NO" if the issue had not 
been withdrawn and the judge had not given the peremptory instruction 
to answer the fifth issue "Yes" and inserteik the amount. I think the 
fourth issue should have been submitted to the jury or some similar one. 
They may have found that her loss, if any, was due to her own negli- 
gence in leaving the money in the bank after two wecks knowledge of its 
deposit there, or that she failed to act with ordinary diligence in attach- 
ing the fund; and there are other grounds upon which they could have 
given an answer favorable to the defendant upon such an issue. 

I map add that when the jury were informed that the plaintiff claimed 
a judgment upon their verdict, they addressed the following paper to 
the court : 

"NORTH CAROLINA-Bea~fort County. 
I n  the Superior Court-February Term, 1918. 

(Title of cause.) 
"To HONORABLE W. M. BOND, Judge Presiding: 

"The undersigned jurors in  the above entitled case, since they were 
discharged by the court, have been informed that the contention is now 



made that their verdict is in favor of the plaintiff. I f  such contention is 
made, they respectfully represent to the court that i t  is contrary to the 
purpose and conclusion of the jury, who intended to find for the defend- 
ant, and acted upon the impression and understanding that issue 4, 
which they did not answer, and 6y2, which they answered 'No,' were the 
vital issues; and if there is any inconsistency in the verdict in this 
regard, i t  does not represent the intention of the jury. R. B. Weston, 
H. G. Selby, J. S. I-Iodges, J. H. Woolard, Thad E. Adams, J.- F. 
Thomas, Hilton C. Bowen, D. D. Harrison, A. T. Windlwy, L. B. 
Edwards." 

I do not contend that this paper entitled the defendant, in law, to have 
the verdict set aside, because there is a general rule that a jury may not 
impeach their own verdict in such a way. But what the jury did is 
strong evidence in  support of my view-that, upon the face of the ver- 
dict, their clear intention was to decide i n  favor of the defendant, because 
they thought that the answer to the last issue, which was the dominant 
and controlling one, was decisively in  its favor and would entitle the 
bank to the judgment of the court. Even if the matter is in a state of 
doubt and uncertainty only, there should be another trial, so that the 
right of it may clearly appear. 

The perilous position of the bank is shown by the two following cases: 
"It is clearly against public policy to permit a bank that has received 
money from a depositor, credited him therewith upon the books, and 
thereby entered into an implied contract to honor his checks, to allege 
that the money belongs to some one else. This may be done by an 
attaching creditor or by the true owner of the fund; but the bank is 
estopped by its own act." Lockhaven First National Bank v. Mason, 95 
Pa.  St., 113. "It requires neither argument nor authority to show that 
when a bank refuses the check of its depositor, drawn against funds, and 
pays the money over to a third party, it does so a t  its peril, and must 
assume the burden of proof to show not only that the money in question 
did not belong to the plaintiff (depositor), but also that it did not belong 
to the parties to whom the bank paid it." Patterson v. Marine National 
Bank, 130 Pa. St., 419. 

The English rule is flatly against the plaintiff's right to recover, even 
upon the phase of this case most favorable to her, and this Court has 
never adopted or followed any other rule. I t  is the safer one and favors 
the free handling of commercial paper, and stabilizes the confidence of 
depositors in  their banks. Any other rule would, in many cases, work 
injustice, and is not necessary for the protection of the claimant, who 
can easily save himself by prudent and prompt action in  enjoining the 
bank or attaching the fund, or by enjoining the bank and making the 
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depositor a party, so that the controversy can be tried out, the respective 
claims adjusted, and the true owner of the fund ascertained, without 
subjecting the bank to a double liability. 

The evidence is even stronger for defendant than we have so far  stated 
it. The plaintiff admitted not only that her husband had told her, two 
weeks before the check was paid, that he had deposited the money in the 
Washington bank to his own credit, but she further said: "I saw the 
bank book on our desk, where we kept the business papers at  the store. 
Miller had told me that he had deposited i t  to his personal credit, and 
the bank book showed it. I had access to the bank book." She told the 
cashier of the bank that "she had given her husband this money to go 
into the automobile business." She and her attorney, on the day they 
were in  the bank making inquiry about Miller's deposits, asked the 
cashier, Mr. Ross, if Miller had any mcney there, and he replied that he 
had no right to divulge the confidenthl affairs of the bank or to tell any- 
thing about deposits, save to the depositor or his authorized representa- 
tive, which was entirely proper, but he added that there was a legal way 
sf getting the information. His conduct immediately afterwards, in 
discounting her paper and the accommc-dation he gave, showed clearly 
that he felt kindly toward&& and was not trying to favor her husband 
as against her. Something has been said about the difficulty of Mrs. 
Miller's securing a bond for the attachment. The attorney testified that 
he had apeed to sign the bond and that she was to go to the bank, dis- 
count her note, and pay the small amount of advance fees fcr the attach- 
ment. The bank did discount her note, she had the money to pay the 
fees, and the bond and other papers were ready for her. She had nothing 
to do then but to sign the papers, as the attorney stated. But she did not 
go back to his office until too late. The dank was not in default, there- 
fore, but the attachment was not issued because of her own delay. I f  
she had returned to his office, as she promised to do, she would have saved 
her money, if, upon the facts, i t  really belonged to her instead of her 
husband. 

I also am of the opinion that the court erred in excluding the proposed 
testimony as to why G. H. Miller had deposited the money in the Bank 
of Washington instead of the Bank of Belhaven, the reason given being 
that there was a business rival in the Belhaven bank who would learn of 
his business secrets. The fact that he placed the money in the Bank of 
Washingtcn has been used against the defendant as a suspicious circum- 
stance, and i t  was entitled to have this evidence admitted to rebut any 
prejudicial inference that might be drawn from it. 

The cases cited in the opinions for affirmance are not in point, because 
the facts upon which they were decided are not the same as those to be 



168 I N  THE SUPREME COURT. [I76 

found in this record. I t  will not be denied that, under certain circum- 
stances, a bank many be held liable for paying money to the depositor 
upon his check, but we have no such case here; and, besides, upon the 
face df the verdict, especially when the latter is construed in  connection 
with the evidence and the charge, the jury clearly intended to decide 
with the defendant, or there is so much doubt about the matter that it 
would be just to order another trial. 

I have confined my discussion of this case strictly to the law, as is 
proper for me to do, and have therefore made no reference to extraneous 
matters, with which I am not concerned. They are not judicial ques- 
tions, and are entirely foreign to the matter presented for our decision. 

ALLEN, J., dissenting from the affirmance of the judgment: The ques- 
tions presented by the appeal are purely legal, and i t  obscures rather than 
aids their correct solution to consider the parties and their needs. 

I f  the plaintiff is a married woman, one of whose husbands committed 
suicide and the other ran away from her, this may furnish a reason for 
sympathy, but none for allowing her to recover from the defendant 
money which it has already paid to her husband, unless the record justi- 
fies i t ;  and when the verdict is considered in connection with the charge, 
which is the proper rule of construction, i t  seems to me clear that there 
is an irrecc-ncilable coiiflict between the findings on issues 3 and 514, and, 
if so, there must be a new trial. 

The verdict is as follows: 
"1. When defendant bank paid check drawn by G. H. Miller, was 

plaintiff, Minnie Miller, equitable owiler of the $800 referred to, as 
alleged ? Bnswer : Yes. 

"2. Did defendant bank, at time i t  paid check drawn by G. H. Miller 
for said $800, know that plaintiff, Minnie Miller, claimed to own said 
fund? Answer: Yes. 

"3. Did defendant bank, when i t  paid check, know or hare reason to 
believe that plaintiff, Minnie Miller, was proceeding to have same 
attached ? Answer : Yes. 

"4. Did payment of said check by said bank cause plaintiff to lose said 
money ? (Answer withdrawn by court.) 

"5. I s  said bank indebted to plaintiff, Minnie Miller, and, if so, in 
what amount ? Answer: Yes; $800, with interest on same from 21 July, 
1916 (by the court). 

"514. Did plaintiff, Minnie Miller, before defendant paid out said 
money, notify said bank that it was her money, and why it was hers, and 
request said bank to hold i t  until she could have i t  attached? An- 
swer: No. 



N. C.] FALL TERM, 1918. 169 

His  H o m r  charged the jury on the third issue as follows : 
"Now, gentlemen, it isn't necessary, in order to fix that bank with her 

intentions, that either Mr. McMullan or Mrs. Miller should have said, 
in exact words, 'I am going to attach the money.' The meaning of that 
issue is, Did either of them, by what they said or did, do anything that 
was reasonably calculated to put Mr. Ross on notice that they were going 
to start some sort of a proceeding to keep Mr. Miller from getting that 
money out of the bank? . . . I f  you find from the greater weight of 
the evidence, if the bank knew or had reason to believe that Mrs. Miller 
intended to start legal proceedings which would prevent the bank from 
paying out that money, and knew that, or had reason to believe i t  at  the 
time they paid that money, and you find that these facts are shown by 
the greater weight or preponderance of the evidence, you should answer 
i t  'Yes'; otherwise, 'NO.' " 

H e  also charged the jury on issue 5y2 as follows: 
"The plaintiff contends that, taking all of the other circumstances in 

logical connection, that, starting out with the fact that she came here 
for that purpose from the town in which she lives; that she had had a 
consultation with a lawyer the day before; that he had referred her to a 
lawyer here; that when she came she went immediately to the lawyer 
here, to whom she had been referred; that she and her lawyer went to 
the bank; that after the-conversation took place, she left the bank, and 
that without her seeing Mr. ROSS any more, that Mr. Ross phoned Mr. 
McMullan to the effect that the money had already been drawn out, and 
she contends that, putting all of these facts together, that you ought to 
find that Mr. Ross was told enough in that bank by her to let h i h  know 
that she claimed the money, and that she wanted him to hold i t  for her 
a reasonable time, and not pay i t  out, so that she could assert her rights, 
if any, to the fund." 

The jury could not agree, and came into the court for further instruc- 
tions, when the following colloquy took place : 

Juror :  "I wanted to know whether we would have to believe that she 
directly forbid his paying the money to him, or if from her conversation 
would lead him to believe. 

(Court: "If what she said and did indicated to him or was reasonably 
sufficient to indicate to him that she wanted that money kept there until 
she could tie i t  up, that would be the same thing as telling him in  plain 
language." . . .) 

The jury again came into court, when the following proceedings were 
had : 

Court: "Have you agreed on all of the questions?" 
Juror : "NO, sir." 
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Court : "Have you agreed on any of them?" 
Juror :  "No, sir. I think, about the first three could be agreed on, but 

the main important one is the one we can't agree on." 
The jury came into court a third time, when the following proceedings 

were had : 
Court: "I want to ask you, gentlemen, how many of the issues have 

you agreed on 2" 
Juror :  ('We have agreed on the first issue. The last one is the main 

tangle, though. Mr. Bowen wants you to explain that last issue." 
Juror  Bowen: "I said I could answer i t  directly if i t  wasn't for the 

charge you stated to us." 
These two charges embody the same facts and are substantially alike, 

and the jury was instructed, under each issue, that i t  was not necessary 
for the plaintiff to use any particular words, but that if her language was 
such as reasonably to lead the bank to believe that she wanted the money 
held until she could take out legal proceedings, the issues should be 
answered "Yes" ; and still the third issue was answered "Yes," and issue 
5y2 "NO." 

I n  other words, when the record is read as a whole and the verdict is 
construed with the charge, the jury has found in answer to issue 3 that 
the conduct of the plaintiff was such as reasonably to lead the defendant 
to believe that she wanted the money held until she could begin legal pro- 
ceedings, and, in  answer to issue 5y2, that her conduct would not lead to 
this result. 

The explanation of this conflict is, that the issues are not identical and 
the jury was confused by the charge, as is shown by the fact that they 
asked for further instructions three times on issue 51/2, and that ten of 
the jury signed a paper stating that they thought their verdict was in 
favor of the defendant. 

The evidence of the plaintiff's title to the money is also unsatisfactory, 
and, upon the whole record, I think justice demands a new trial. 

1C'o~E.-Whilt? Justices WALKER and ALLEN hold to the view that no opinions 
should have been filed in this case because the Court was evenly divided as to 
what the decision should be, they dissented from the affirmance of the judg- 
ment and deemed it proper to express their reasons therefor, as opinions were 
filed to sustain the opposite view of the case. 
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B. J. ROUSE ET AL. V. E. R. ROUSE, TRUSTEE, ET AL. 

(Filed 9 October, 1918.) 

1. Trusts  and Trustees-Uses and Trusts-Adverse Claim-Limitation of 
Actions-Statutes. 

The statute of limitation will begin to  run in bar of the rights of the 
cestui que trust from the time the trustee, with the knowledge of the cestui 
que trust, disclaims the trust, either ex~ress ly  or by acts necessarily im- 
plying a disclaimer. 

2. Trusts  and Trustees-Uses and Trusts-Active Trusts-Passive Trusts- 
Execution of Trusts-Statute of Uses-Right of Entry. 

A c o n v e y b e  in trust to donor's son to pay over rents and profits to the 
donor for life, and a certain amount thereafter to donor's wife in lieu of 
dower, and then directs a conveyance to donor's children, creates an active 
trust until the death of the wife, and thereafter i t  becomes lxmive, where- 
under the  heirs a t  law may demand the conveyance or enter upon the 
lands without it. 

3. Same-Limitation of Actions-Statutes. 
Where a trust has become passive, entitling the heirs a t  law to a con- 

veyance, or entry without it ,  and the trustee continues in  possession of the 
lands under deeds from the heirs a t  law, theretofore obtained, he holds 
adversely to the heirs a t  law, in the sense that  the statute of limitations 
will begin to run, and his continued adverse possession for the statutory 
periods will bar their right of action, when they are  under no leqal dis- 
ability. 

4. Trusts  and Trustees-Uses and Trusts-Ouster-Equity-Laches. 
The inaction of the cestui que trust for eleven years after the trustee 

has  claimed the trust lands as  his own, under deeds he has acquired from 
them, will bar their right of recovery in  equity by their laches, when they 
a re  under no legal disability. 

5. Trus t s  and Trustees-Title. 
The trustee of a n  active trust must retain the title and control of the 

lands, subject to the trust, in order to execute the user therein designated. 

ACTION tr ied  before Allen, J., a t  J u n e  Term,  1918, of LENOIR, upon 
these issues : 

1. Is B. J. Rouse estopped t o  claim a n  estate i n  t h e  l and  described i n  
t h e  complaint  ? Answer : Yes. 

2. I s  B. J. Rouse barred b y  the  lapse of t ime t o  assert s r ight  t o  a n y  
interest i n  t h e  sa id  land, as  described i n  t h e  complaint  1 Answer: Yes. 

3. Is B. J. Bouse barred by  t h e  s ta tu te  of l imitat ions t o  main ta in  this 
action ? Answer : Yes. 

S i m i l a r  issues were submitted as t o  t h e  other  plaintiffs. 
T h e  cour t  rendered judgment t h a t  defendants  g o  without  d a y  and  

recover costs. Plaint i f fs  excepted a n d  appealed. 
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G. V .  Cowper, Jfoore, Dunn, Whitaker & Hamme for plaintifs. 
Guy V.  Moore, A. D. Ward,  Dawson, Manning & 1/T'allace, and Man- 

ning & Kitchin for defendants. 

BROWN, J. This action is brought by plaintiffs, as the heirs of W. J. 
C. Rouse, to recover possession of certain lands of defendant E. R. Rouse 
and his co-defendant in possession thereof, to compel defendant E. R. 
Rouse to execute conveyances of same, and for an accounting for the 
rents and profits. 

The defendants denied the right of plaintiffs to recover, and pleaded 
specifically the several statutes of limitation. 

The court instructed the jury that if they believed the evidence they 
should answer each of the issues "Yes." I f  such instruction is correct, 
then the action is barred by the statute of limitations, and the judgment 
must be affirmed. 

On 13 January, 1887, W. J. C. Rouse and wife, Martha, executed to 
their eldest sc-n, E .  R. Rouse, defendant in this action, a deed for a tract 
of land described in the pleadings, containing the following provision : 

"But upon this special trust, that the said E. R. Rouse shall have and 
hold the said granted premises for the use and benefit of the said W. J. C. 
Rouse and his wife, Martha Rouse, upon the following conditions: That 
the said E .  R. Rouse shall rent and lease the said laud and pay out of 
rents and profits thereof to the said W. J. C. Rouse during his life, and, 
in the el7ent that he should die, leaving his wife surviving, then and in 
that event the said E. R. Rouse shall pay to her, the said Martha Rouse, 
the sum of $100 dollars annually out of the rents and profits of the lands 
in lieu of her dower; the residue of the rents and profits he shall pay 
over and distribute pro rata among the heirs of W. J. C. Rouse. That 
upon the death of the said W. J. C. Rouse and his wife, Martha Rouse, 
the said E. R. Rouse shall convey said land to the heirs of W. J. C. 
Rouse in fee simple. The heirs shall share alike, except E. R. Rouse, 
who shall first account for 30 acres hereto deeded him by his father. 
That the said W. J. C. Rouse and wife, Martha Rouse, shall have the 
use and occupying of the dwelling-house for and during their natural 
lives." 

I t  is admitted that Martha Rouse survived her husband many years 
and died on 30 May, 1905. 

This action was commenced on 12 September, 1916. 
The deed in trust to E. R. Rouse was before this Court in  the case of 

J.  W .  Rouse v. E. R. Rouse, 167 N.  C., 209. The interest of J. W. Rouse 
in the land had been sold under execution in March, 1889, during the 
Iifetime of Martha Rouse, and purchased by defendant E. R. Rouse. 
We held that the interest of J. A. Rouse could not be sold under execu- 
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tion during the lifetime of Martha Rouse, and that as long as she lived 
the trust was an active and na,t a passive trust; that during her life the 
trustee held the lands in trust for the purpose of collecting the rents and 
profits and paying them over to the beneficiary. 

I t  was evidently the intent of the grantor in the deed that the leqal 
title should remain in the trustee during the widow's life, to the end that 
he might execute the uses designated. H e  could not execute such uses 
without retaining the title, pcmession, and control of the land. 

I n  that case we held that during the life of Martha Rouse the trust - 
was active and not executed by the statute, and further interest of the 
cestui que trust could not be sold under execution. 

I t  is therefore manifest that defendant could acquire no title by ad- 
verse possession during the lifetime of Martha Rouse. 

But when Martha Rouse died, in May, 1905, the trust became a mere 
passive trust, the active control and management of the trustee ceased, 
and the children of the trustor, W. J. C. Rouse, had the r i ~ h t  to call on - 
the trustee to execute deeds for the property according to the terms of the 
trust, and without such deeds they had the right of entry upon the 
property and the right to oust the trustee from possession. At her death 
the statute executed the use, and the legal title as well as the equitable 
became vested in the ten children of W. J. C. Rouse and their representa- 
tives. 

I n  the case referred to, we said that the cestui yue ti-usts had no right 
to demand a conveyance and no cause of action against E. R. Rouse 
"unti l  after the death of Martha Rouse." 

The evidence shows conclusively that the plaintiffs and those under 
whom they claim put an end to this trust relation, so far  as they wero 
able to, during the life of Martha Rouse, and that defendant E. R. Rouse 
acquired their interest in the land and put the deeds upon record. S t  
date of her death plaintiff knew that he remained in possession of the 
land adversely, claiming i t  as his own. Nc. demand was made upon him 
to execute a deed or to account for rents and profits until'this action was 
brought, 01-er eleven years after the exp:r:rt'on of the life interest, when 
the cause of action accrued. I t  is a general rule that, as between trustee - 
and cestui que trust,  lapse of time is not a b l r  to an action, but where 
the trustee disclaims the trust, to the knowled~e of the ccstui que trust, 
either expressly or by acts necessarily implying a disclaimer, and the 
trustee remains in unbroken possession, lapse of time may be relied upon 
as a defense. McAden v. Palmer, 140 N. C., 255; Will iams 7'. Chulch,  
1 Ohio St., 478; Cox 11. Carson, 169 N .  C., 137. 

I f  these plaintiffs had any enforcible equity against defendant, they 
have slept on their rights for more than ten years, and they are guilty of 
such laches that a court of equity will not lend its aid. As said by Jzis- 
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tice Gray, i n  Speidel v. Henrici, 120 U. S., 387 : "Independently of a n y  
s ta tu te  of limitations, courts of equi ty un i formly  decline to  assist a per- 
son w h o  h a s  slept upon  h i s  r ights  a n d  shows IN excuse f o r  h i s  laches i n  
asserting them." 

I n  Cox v. Carson, supra, it i s  sa id  by Justice Walker t h a t  the s tatute  
begins t o  r u n  when t h e  trustee disavows t h e  t rus t  with t h e  knowledge of 
t h e  cestui que trust, o r  holds adversely t o  t h e  claim of those h e  repre- 
sented, c i t ing  Bacon v. Rives, 106 U.  S., 107. 

T h e  case of Cherry v. Power Co., 142 N. C., 406, i s  i n  point a n d  sus- 
t a ins  t h e  conclusion that ,  upon al l  t h e  evidence i n  th i s  case, the  s tatute  
began t o  r u n  a t  death of M a r t h a  Rouse. 

Therefore, whether t h e  seven- o r  ten-years l imitat ion be  applied, none 
of plaintiffs being under  disability, t h e  action is  barred. 

N o  error .  

J. S. WILLIAMS AND J. J. BOWDEN v. CAPE FEAR LUMBER COMPANY. 

(Filed 9 October, 1918.) 

1. Appeal and Error-New Trial-EvideneoTort.  
When the Supreme Court, on appeal, has only decided that an instruc- 

tion of the lower court, in effect, that the defendant would not be liable for 
damages in  trespass for i ts  grantee's cuttmg other trees than those it  had 
conveyed, was erroneous, the question of whether the defendant partici- 
pated in the alleged wrongful act was left open for the new trial, and evi- 
dence relating thereto may be introduced thereon, the competency of such 
to be then passed upon. 

2. Torts-Joint Tort FeasoroEvidence.  
Where a n  injury is caused to another by a wrong committed by differ- 

ent parties who owe him the same duty, and their acts naturally tend to 
a breach thereof, the wrong may be regarded a s  joint, for which both of 
the parties committing i t  may be held liable a s  joint tort feasors ; and the 
joint tort may be shown by direct proof or by circumstantial evidence, 
such a s  the relationship of the parties, their dealing with each other. and 
their acts and conduct before and after the  tort, when relevant to the 
inquiry. 

3. Contracts-Torts- Timber- Deeds and Conveyances- Evidence -Ques- 
tions fo r  Jury. 

Where the action is to recover damages of the defendant for cutting 
timber not conveyed in the plaintiff's deed, and there is evidence tending 
to show that  such injury was wrongfully caused by the defendant's 
grantee, i t  is  competent to show, a s  to the joint tort, that the defendant 
and its grantee were corporations chartered by the laws of the same State, 
had offices in the same building, with many stockholders and some officers 
common to both ; that  the defendant's president was the general manager 
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of i ts  grantee corporation ; that the grantee corporation had cut the timber 
unlawfully for a considerable period, and in settlement, though made 
through a trust company, had to account to the defendant's officer, the 
amount to be determined by the number of all trees cut by a certain rule 
agreed upon, the amounts returned to the trustee including those for trees 
so unlawfully cut. 

4. Principal and Agent-Respondeat Superior-Contracts-Torts-Damages 
-Corporations. 

Where there is  evidence tending to show that  the tort complained of was 
committed by a corporation under contract with the defendant corpora- 
tion, and while the work was under the management or control of an 
officer of them both, the acts and knowledge of such officer in respect to 
the facts and circumstances under which the tort had been committed will 
be imputed to the defendant, his principal, a s  i ts  own, under the principle 
of que fecit per alizlrn fecit per se. 

5. Same-Fires. 
Where a corporation, a s  grantee of defendant corporation of certain 

timber, has negligently set out fires to  the lands of the plaintiff, the de- 
fendant's grantor, by the operation of i t s  engines used in cutting the tim- 
ber, under the charge of an officer of both corporations, the acts of the 
officer for both corporations will be imputed to the defendant. 

6. Contracts-Independent Contractor-Dangerous Instrumentalities-Fires 
-Damages-Principal and Agent. 

A principal may not escape liability for damages caused by a n  inde  
pendent contractor, when the work, under the contract, contemplates the 
use of instrumentalities dangerous to the rights of others-in this case, 
damages to  the land of the owner from fires negligently set out by an 
engine in cutting the timber therefrom. 

7. Pleadings-Admissions-Information and Belief. 
Admissions in the answer as  to matters alleged on information and 

belief in the complaint a r e  admissions of the matters so alleged, and not 
confined to the fact that  the defendant has been so informed and believes 
them. 

ACTION tr ied before Calrert, J., a n d  a jury, a t  M a r c h  Term, 1918, of 
DUPLIN. 

T h e  action was brought t o  recover damages f o r  cut t ing a n d  burning 
t imber  belonging to plaintiff's testator,  a n d  t h e  case was before this  
Cour t  a t  F a l l  Term, 1916. It i s  reported in 172 N. C., a t  p. 297, where 
t h e  pr incipal  facts  a r e  stated, a s  they t h e n  appeared. W e  awarded a new 
t r i a l  a t  t h a t  term,  a n d  t h e  case w a s  aga in  t r ied below, when t h e  jury 
returned t h e  following verdict upon  issues then  submitted by  the  cour t :  

1. Did t h e  defendant  Cape  F e a r  Lumber  Company wrongfully cu t  and 
remove t imber a n d  trees of plaintiff's testator,  R. J. Williams, a s  alleged? 
Answer:  Yes. 

2. I f  so, w h a t  damages a r e  plaintiffs entitled t o  recover b y  reason 
thereof ? Answer : $2,000, wi th  interest f r o m  1 August,  1911. 



3. Did defendant Cape Fear Lumber Company wrongfully set fire to 
and burn and injure the R. J. Williams, Brown, place and the timber 
trees, lightwood, straw, and woodsmold thereon, as alleged? Answer: 
Yes. 

4. If  so, what damages are plaintiffs entitled to recover by reason 
thereof? Answer : $1,500, with interest thereon from 4 July, 1911. 

5. Did the defendant Cape Fear Lumber Company wrongfully set fire 
to and burn and injure the part of the R. J. Williams home place, near 
the gin, and the timber, trees, lightwood, straw, and woodsmold thereon, 
as alleged? Answer: Yes. 

6. If so, what damages are plaintiffs entitled to recover by reason 
thereof? Answer: $200, with interest from 1 July, 1911. 

The judgment was rendered upon this verdict, and defendants ap- 
pealed. 

The other facts necessary to be stated will be found i11 the opinion. 

II. D. VCTilliams, W .  F .  Ward, a?~d  A. D. Ward f o r  plaintifs. 
Lnngston, Al7en $ Taylor and Sterens d Beasley for defendant. 

WALKER, J., after stzting the case: When this case was before us at  
a former term the discussion was restricted to an instr~iction of the 
court with respect to the deed from the defendant to the Camp Manu- 
facturing Company, as bearing upon the liability of the defendant for 
cutting the trees, the lower court then holding, by its instruction, that 
any trespass committed by the Camp Manufacturing Company, under 
the authority of that deed, by cutting trees on the land not co?veyc.d 
thereby, would be considered as the act of the defendant, and make i t  
liable to the plaintiffs for* such unlawful act or wrong. The jury were 
then instructed that, under these facts, if found by them, they should 
answer "Yes" to the following issue: "Did defendant Cape Fear Lum- 
ber Conlpany wrongfully cut and remol-e timber and trees of plaintiffs' 
testator, R. J. Williams, as alleged?" and the jury responded to the 
issue in the affirnlative mlder that instruction, the fact as to the cutting 
of the timber by the Camp 3faiiufacturing Company not being seriously 
questioned, the defendant contending that an entry by the Camp Milanu- 
facturing Company under the deed, and cutting the timber, would not 
of itself hnve the effect i11 law given to i t  by the court. And we so held, 
for  the reasons stated in the opinion of the Court, this being substan- 
tially all the Court decided; and for this error alone the new trial was 
ordered. This will more clearly be seen from the following language 
of the Court : 

"The instruction of the court, when considered in connection with 
what precedes it, and the reference in the instruction to trees under a 
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certain dimension, which is mentioned in the deed, being cut by the 
Camp Manufacturing Company, shows that i t  had reference to the 
authority given to sa-id company by the deed to cut trees; and as thus 
treated, i t  was too broad. The Camp Manufacturing Company could 
cut, under the terms of the deed, only such trees as are descriked therein, 
and if i t  cut other trees the appellant would not be liable therefor unless 

x A 

it gave some authority apart from the deed to do the act. I t s  authority 
given by the deed to cut trees of a certain dimension did not, of course, 
extend to trees not of that kind, and the Camp Manufacturinq Com- 
pany would be liable alone for the trespass if i t  did cut other trees, in 
the absence of any proof showing that the appellant participated in  the 
cutting or was in some way connected with it." 

And again in another part  of the opinion: ((The Camp Manufac- 
turing Company was authorized by the deed to enter upon the land and 
cut and remove trees, but not trees which did not come within the de- 
scription of the deed; and for this reason the instruction was cnlculated 
to mislead the jury as to the law and the nature of the appellant's lia- 
bility for the trespass of the Camp Manufacturing Company, if there 
was any liability on its part. The instruction, as we have slid, mani- 
festly referred to an entry upon the lands under the deed to cut timber, 
and this extended the appellant's liability for the excessive acts of the 
other company beyond its-legitimate s:ope." 

I n  regard to the receipt of rent by the defendant from its grantee, 
we said : "The acceptance of rent, without any knowledge of the sources 
from which i t  came, or for what i t  was given, would not create liability 
for the tort or trespass of the Camp Manufacturing Company, as we 
have seen by the above reference to 38 Cyc., 486. The receipt of the 
money must be such as would amount to a ratification of the trespass, 
or, under some circumstances, i t  might be evidence of a participation 
therein. The instruction requested by the appellant is correct in prin- 
ciple, and should have been given unless i t  has keen extended to too 
many of the issues. We do not see now how it affects the s s e n t h  issue. 
I f  the appellant did nothing more than convey the trees he then owned 
of a certain kind and dimension, and merely received the price therefor, 
we do not see how i t  can be liable for the,trespass of the Camp Manu- 
facturing Company in  cutting trees not described in the deed. . . . 
Plaintiff may be able to show that, under all the facts and circumstances 
of the case, the jury should find that there was concert of action between 
the companies or that the appellant did so act as to authorize the tres- 
pass, and if i t  did not do so originally, i t  has since so acted as to ratify 
or endorse it." 

I t  appears that this Court did not undertake to decide at  that time 
what was the legal effect of the evidence as i t  then stood-tha't is, 

12--176 
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whether there was any to prove a joint trespass, apart from the deed 
and entry thereunder by the Camp Manufacturing Company-but con- 
fined itself solely to a construction of the deed and to the effect of the 
mere cutting o f  timber by the grantee after he had entered upon the 
land under the deed, without passing upon the question as to the suffi- 
ciency of the evidence, in law, to show a concert of action between the 
two companies, or, in ether words, a joint trespass. That matter, there- 
fore, was left fully open for present consideration, without our being 
controlled by the former decision, or even embarrassed by anything said 
in  the opinion of the Court. We merely held that, in view of the terms 
of the deed then being censtrued, the instruction of the court to the jury 
concerning the same was too broad, and therefore misleading. Very 
different, though, is the question presented now, when we are to inquire 
and declare whether there is any evidence tending to show that the de- 
fendant participated in  the tortious act of the other company which 
was committed when i t  cut trees not conveyed. by the deed. 

When two or more are engaged in  an unlawful enterprise which 
causes damage to another, each is individually responsible for all in- 
juries committed in its prosecution, and this &ho&h the specific in- 
jury was done by one of the parties alone, the liability of the other 
being founded upon the concert of action. 38 Cyc., 487 ; Smithwick u. 
Ward ,  52 N.  C., 64; Grigg v. Wilmingtor~,  155 N. C., 18;  C. V. Coal 
Co. 21. Wilson, 67 Ill. App., 443. So when different parties owe the same 
duty, and their acts naturally tend to the same breach of that duty, the 
wrong may be regarded as joint and both may be held liable. 38 Cyc., 
483; E. L., etc., Co. v. Hiller, 203 Ill., 518. 

When there is community of fault, the rule of joint liability applies, 
and the parties concerned are joint tort feasors. This joint concert or 
agreement may, of course, be established, not only by direct proof of the 
facts going to create i$, but by circumstantial evidence. The relations of 
the parties may be considered, and their dealings with respect to the 

upon which the tort is committed, and also their acts and con- 
duct before and after the commission of the tort. These corporations 
were evidently closely allied in  interest. They were chartered in  the 
same State, and their domicile was then in  the same town (Franklin, 
Qa.), and the same house, where they had their principal office. They 
were both engaged in the same kind of business, and some of the officers 
of both companies were the same, Mr. J. L. Camp being the president of 
one, the defendant in  this case, and vice-president and general manager 
of the other. and many of the stockholders were common to both.   hen 
there is the circumstance that this unlawful cutting was being done for 
a considerable period of time, from which i t  would be inferred that if 
the defendant had looked after its business with any reasonable care and 



N. C.]  FALL TERM, 1918. 179 

oversight, i t  had some knowledge of what was going on. I t  had a direct 
and important interest in the cutting, at  least to the extent of stimulating 
inquiry as to  how i t  was being done, for it could not know whether i t  was 
receiving its proper rentals, through the -Atlantic Trust and Banking 
Company, at  Wilmington, N. C., without some such knowledge on its 
part. The Camp Manufacturing Company was to be the debtor of the 
defendant for all trees cut under the deed, the amount to be determined 
by the number cut and by a certain rule agreed upon. But whether this 
was being done according to the contract was a matter which deeply 
interested the defendant, and it would not be apt, as a prudent business 
concern, to leave the calculation of the amount due, o r  of the number of 
trees cut, to the sole judgment of the other company, whose interest was, 
in  this respect, adverse to its own. This would not be in accordance with 
the ordinary business rule. The returns were made by the Camp Manu- 
facturing Company to the trust company, but how could the defendant 
know of their correctness unless i t  had itself, or through some person 
acting for i t  and having its confidence, investigated the matter and veri- 
fied the returns, or have been in  some way assured of their accuracy? 
I f  its officer was left in charge of the cutting, the inference might fairly 
be drawn by the jury that he gave the company all the information con- 
cerning what was being done on the land. I t  is hardly to be conceived 
that the defendant managed its business so loosely and carelessly as not 
to know from what particular source the various sums came, which were, 
from time to time, being paid by the Camp Manufacturing Company to 
the trust company at Wilmington; that i t  caused no tally or audit to be 
made, or no report to be sent in to i t  of how many trees, with the sizes, 
were being cut on the land, but relied altogether and implicitly on the 
returns to the trust company, without any investigation whatever and 
without checking up the account. There are other circumstances which 
more or less go to show knowledge. That such a course was taken would 
tax to the utmost the simple faith of the most credulous and confiding. 
There are other circumstances which more or less go to show knowledge 
of what was actually done; and, further, that the relations between these 
companies was so intimate and confidential as to give some assurance 
that they had a common interest in their affairs, although in the disguise 
of separate and distinct corporate names. 

The law does not look merely at  the form of things, but seeks to lay 
bare the real transaction. We have been told that there is nothing in a 
name, and i t  also is true that there may be nothing in two, which signifies 
a real plurality of beings, or entities. We are not saying, or even inti- 
mating, that the two names were used to deceive or to conceal the real 
status, but the plaintiffs had the right to show and convince the jury, if 
they could do so, that there was in fact but one company though having 



180 I N  T H E  SUPREME COURT. [ I 1 6  

two names. I f  i t  was but one entity. the defendant is liable for the tres- " ,  

pass, because manifestly it would then be chargeable for its own act; and 
if there were two companies, in fact as well as in name, then their busi- 
ness relations and the other circumstances in evidence might be con- 
sidered to determine whether they were actually working toyether to the 
same end-sharers in the same enterprise, and, therefore, in all of the 
responsibilities and liabilities growing out of it. But the question is not 
only whether there was one company, but whether, if there were two, 
they united iu committing the tort. 

I t  wonld be vain to analyze the evidence more closely, or to state i t  
more fully, as no useful precedent would be established for guidance in 
any other case, upon the qnestion of its lezal sufficiency, if we should do 
so. We need only say that there was some evidence, and at  least more 
than a scintilla, for the cansideration of the jury. We may add, though, 
that if J. L. Camp was placed in charge of the work by both companies, 
if there were two, then, being their agent, his knowledze of the cutting, 
and his acts, would be imputed to his principals as their own. Qui facit 
per alium facit per se. 

What we have said applies as well to the burning c-f the timber, and, 
besides, if J. L. Camp represented both companies and knew the plain- 
tiffs' property was exposed to danger from fire by the engines used in the 
cutting of the timber, the defendnnt would be liable for the consequent 
burning of the same. The Camp company was authorized to do the work 
in this way, by using an engines dangerous instrumentality-and even 
if an indenendent contractor, as contended bv defendmt, i t  wc.iild still 
be liable for his acts and the damage whici was caused by his acts. 
Thomas v. Lumber Co., 153 N. C., 351. I t  was said in Dmuis 1). Summer- 
field, 133 N. C., 325 : "There is still another class of cases to be excepted 
from the exemption, and that is where the contract reauires an act to be 
performed on the premises which will probnb!y be injurious to third per- 
sons if reasonable care is omitted in the course of its performance. The 
liability of thc employer in such cases rests upon the view that he cannot 
be the author of plans and actions dangerous to the property of others 
without exercising due care to anticipate and prevent injurious conse- 
quences." I n  Bouler v. Peate, 1 Q. B. Div. (1875-6), p. 321, Chief Jus- 
tice Coekburn thus states the rule: "The answer to the defendnnt's con- 
tention may, however, as it appears to us, be placed on a broader ground, 
namely, that a man who orders a work to be executed, from which, in the  
natural course of things, injurious consequences to his neighbor must be 
expected to arise, unless means are adopted by which such consequences 
may be prevented, is bound to see to the doing of that which is necessary 
to prevent the mischief, and cannot relieye himself of his responsibility 
by employing some one else-whether i t  be the contractor employed t o  
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do the work from which the danger arises or some independent person- 
to do what is necessary to prevent the act which he has ordered to be done " L 

from becoming wrongful. There is an obvious difference between com- 
mitting work to a contractor to be executed, from which, if properly 
done, no injurious consequences can arise, and handing over to him work 
to be done from which mischievous consequences will arise unless pre- 
ventive measures are adopted." The authorities are fully collected in 
Thomas v. Lumber Co., s>pra, and no further comment o r  citation of , L .  

authorities is necessary, except to state that Thomas v. Lumber Co., 
supra, has frequently been approved by this Court, and notably in  the 
recent cases of Dunlop v. R. R., 167 N. C., 669, and Strickland v. Lum- 
ber Co., 171 N.  C., 755. I n  the case last cited the Court sets out, the 
quotation in Thomas v. Lumber Co., supra, from Bridge Co. v .  Stein- 
brock, 61 Ohio St., 215 (76 Am. St., 375), as follows: "The weight of 
reason and authority is to the effect that where a party is under a duty to 
the public or a third person to see that work he is doing, or has done, is 
carefully performed so as to avoid injury to others, he cannot, by letting 
i t  to a ccntractor, avoid liability in case i t  is negligently done to the 
injury of another, (citing numerous authorities). The duty need not be 
imposed by statute, though such is frequently the case. I f  i t  be a duty 
imposed by law, the principle is the same as if required by statute. 
Cockburn, C.  J., in Bower v. Peate, supra. I t  arises at law in  all cases 
where more or less danger to others is necessarily incident to the per- 
formance of the work let to contract, that raises the duty and which the 
emplcyer cannot shift from himself to another so as to avoid liability, 
should injury result to another from negligence in doing the work." 
So i t  was held in Heilig v. Jordan, 53 Ind., 21 (21 Am. Rep., 189), 
that where the owner of real estate on which there is a kiln for drying 
lumber leases with knowledge that the kiln will be used by the lessee for 

u 

that purpose, and knowing, or having reason to know, that such use will 
be dangerous to an adjoining house, he is liable to the owner of such 
adjoining house if i t  be burned by fire communicated from the kiln 
while managed by the lessee. "Whoever, for his own advantage, author- 
izes his preperty to be used by another in  such manner as to endanger 
and injure unnecessarily the property or rights of another is answerable 
for the consequences. Sometimes the liability has been referred to the 
law of nuisance, but i t  exists when predicated upon negligence equally 
as when predicated upon an intentional wrong." Boston Beef Paclcing 
Go. v. Stevens, 12 Fed., 279, 280. 

"One who demises his property for the purpose of having i t  used in 
such a way as must prove offensive to others may himself be treated as 
the author of the mischief." 38 Cyc., 482, and note 84; Fish v. Dodge, 
4 Denio (N. Y.), 311. 
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The case seems to have been tried on its merits, and the verdict is 
well sustained by the proof. The charge of the court was comprehen- 
sive and clear, and in some respects more favorable to the defendant 
than i t  had a right to expect. I t  would serve no useful purpose to con- 
sider the exceptions one by one. We have discussed the salient points 
of the case-those that are the essential ones-which is all-sufficient. 
Defendant received the proceeds from the unlawful cutting and has not 
girlen them up, nor, so far  as appears, does it propose to do so, after 
full knowledge of the facts. 

We do not assent to the defendant's construction of the allegation of 
section 7 of the complaint, and the admission thereof in the answer. Tt 
would be giving a very narrow interpretation of the real meaning and 
scope of the admission if we should hold that i t  was merely an admission 
that plaintiffs had been informed of the facts alleged. I t  is an admis- 
sion of the matter alleged, though the allegation is based on information 
and belief. Kitchin a. Wilson, 80 N. C., 195; Gardner v. Lumber Go., 
144 N. C., 110, 113. What plaintiff alleged was that defendant owned 
the trees a t  the time of the trespass, and this is what was admitted. 
The long course ~ - f  dealing with and in making returns to the trust 
company through J. L. Camp, and the latter's deposition, furnished 
sufficient evidence, which is at  least prima facie of his authority to make 
the reports and of their genuineness. I t  may be that the defendant did 
not actually participate in the wrong charged against it, but u7e are 
bound by what is stated in the record, and we are unable to hold that 
there is no evidence of such participation. 

We have carefully examined the numerous exceptions taken by the 
defendant, and the evidence and charge of the court, and find no sub- 
stantial error of which the defendant can justly complain. 

No error. 

J. L. KILPATRICK, ADMINISTRATOR OF NINA A. KILPATRICK, V. 
ZEPH KILPATRICIZ. 

(Filed 9 October, 1918.) 

1. Husband and Wife- Married Women- C o n t r a c t s  Separate Property- 
Constitutional Law. 

The real property of the wife, whether acquired before or after mar- 
riage, remains her sole and separate property (N. C. Const., Art. X, see. 6), 
and therein the husband has no vested interest, but merely the power to 
refuse his written assent to her conveyance thereof. 
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2. Husband and Wife-Married Women-Conveyance to Husband-Probate 
-Certificate-Statutes. 

Where the wife has conveyed her lands with her husband's written con- 
sent, and with the consent of all parties takes a mortgage back on the 
same day and as a part of the same transaction to secure notes given in 
part payment of the purchase price, payable to herself and husband 
jointly, it is not evidence that she made him an unqualified gift, either of 
the notes or a half thereof, and they remain her property as fully as the 
land for which consideration alone they were given; and the transaction 
comes within the express letter as well as the spirit of Revisal, sec. 2107, 
making a contract between husband and wife void which changes a part 
of her real estate or impairs the body of the capital of her personal estate 
unless in writing, etc., and unless it appears in the probate, to the satis- 
faction of the officer, "that the same was not unreasonable or injurious 
to her," etc. 

3. Same-Executors and Administrators-Descent and Distribution. 
In an action by the personal representative of the deceased wife to 

recover notes from her husband that were given in consideration of a 
sale of her real property, with mortgage back, and payable jointly to her 
husband and herself, but void under the provisions of Revisal, sec. 2107: 
Held, the administrator is entitled to recover them to settle the estate of 
the decedent and for distribution among her next of kin. The husband, 
the defendant in this action, may not hold the same under the recent 
statutes of distribution (ch. 166, Laws 1913, amended by ch. 37, see. 2 ) ,  
but is entitled only to his distributive part through the administration. 

APPEAL by both parties from Allen,  J., at chambers, in Kinston, 12 
September, 1918, from a judgment upon an agreed state of facts in a 
controversy submitted without action. 

Y.  T. Ormond for plaintiff. 
Dawson, Manning & Wallace for defendant .  

CLARK, C. J. I t  appears frcsm the agreed statement of facts that on 
1 November, 1913, Nina A. Kilpatrick, being the owner in fee simple 
of a tract of land, conveyed the same, with the written assent of her 
husband, to one B. W. Waters by deed duly recorded, and that ('on the 
same day and as a part of the same transaction," the said B. W. Waters 
executed nine bonds for the purchase price of the land, one falling due 
each year, and made them payable to the said Nina A. Kilpatrick and 
her husband, each for the sum of $200, and to secure the same executed 
a mortgage fin the said tract of land. 

It was further agreed "said bonds were executed to Zeph Kilpatrick 
and his wife, Nina A. Milpatrick, by consent and agreement of all par- 
ties to the transaction." 

Revisal, 2107, provides : "Void  without  approval of probating officer. 
No contract between a husband and wife made during coverture shall 
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be valid to affect or charge any part of the real estate of the wife, or 
the accruing income thereof, for a longer time than three years next 
ensuing the making of such contract, or to impair or change the body 
or capital of the personal estate of the wife, or the accruing income 
thereof, for a longer time than three years next ensuing the making of 
such contract unless such contract shall be in writing, and be duly 
proved, as is required for conveyances of land; and upon the examina- 
tion of the wife separate and apart from her Xusband, as is now or may 
hereafter be required by law in the probate of deeds of femes covert,  i t  
shall appear to the satisfaction of such officer that the wife freely exe- 
cuted such cc-ntract, and freely consented thereto at  the time of her 
separate examination, and that the same is not unreasonable and inju- 
rious to her. The certificate of the officer shall state his conclusions. 
and shall be conclusive of the facts therein stated. But the same may 
be impeached for fraud as other judgments may be." 

Said Nina A. Kilpatrick died 26 October, 1916, and this proceeding 
by her administrator is to obtain possession of the bonds, which is 
refused bv the husband. The court held that the administrator was 
entitled to one-half, and both parties appealed. 

Chapter 166, Laws 1913, as amended by chapter 37, see. 2, qrovides 
that "If any married woman shall die intestate leaving one chlld and 
her husband, her personal estate shall be equally divided between the 
child and husband. I f  she leave more than one child and husband, the 
husband shall receive a child's part." 

Under the Constitution of North Carolina, Art. X, sec. 6, "the real 
and personal property" of any wife in this State, whether acquired be- 
fore or after marriage, "shall remain the sole and separate estate and 
property of such wife." The husband had no interest, therefore, of any 
kind whatever in her estate. I Ie  had no vested interest whatever in her 
realty, but merely the bare possibility of becoming a tenant by curtesy 
should she die without will. T h o m p s o n  v. W i g g i n s ,  109 N.  C., 508; 
W a l k e r  v. Long ,  ib., 510; Jones  v. Cof fey ,  ib., 515. He  had nothing to 
release, hut merely the power to refuse his written assent to her convey- 
ance of this property. 

I t  is agreed in this case that the conveyance of the land by the wife 
with thc husband's assent, and the conveyance back of the same by the 
mortgage to secure the purchase money for said land, the notes being 
made payable jointly to the husband and wife, was all done '(on the 
same day and as a part of the same transaction." And further, it is 
agreed ('said konds were executed to Zeph Kilpatrick and wife, Nina A. 
Elpatrick, by consent and agreement of all parties to the transaction." 

There is no indication here, and no evidence, that she made him an 
unqualified gift of the whole of the n ~ t e s ,  or even of one-half of them, 
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as  in R e a  v. Rea,  156 N. C., 532, but i t  was a contract between all three 
parties to the transaction, the husband giving only his written consent 
to the conveyance, the wife conveying her property with such written 
assent, the grantee making a mortgage back to secure the purchase 
money notes which were made payable to husband and wife. 

I n  R e a  v. Rea,  156 N. C., 532, i t  is said, citing and approving Sydnor 
v. B o y d ,  119 N. C., 481, that "there the wife attempted to assign her 
life insurance policy to her husband so as to make i t  payable to him at 
her death, and guaranteed 'the validity and sufficiency of the foregoing 
assignment.' This was an executory cofitract which would have changed 
or diminished the corpus of her estate at  her death, and she would have 
incurred liability upon her guarantee. The Court held that this was a 
contract and invalid because not made in compliance with the Code, 
1835 (now Revisal, 2107)." Such would be the effect of the contract 
in  this case, and i t  is to prevent "changing or diminishing the corpus 
of her estate a t  her death" that this action is brought to recover these 
notes. 

This transaction comes within the express letter as well as the spirit 
of Revisal, 2107, which makes void any contract between husband and 
wife "to affect or charge any part of the real estate of the wife . . . 
or to impair the body of the capital of the perscnal estate of the wife 
. . . unless such contract shall be in  writing, and be duly proved as 
is required for conveyances of land, and upon examination of the wife 
separate and apart from the husband . . . i t  shall appear to the 
satisfaction of the officer," not only that the wife freely executed such 
contract, but "that the same was not unreasonable and injurious to her." 
And further the statute reauires that "the certificate of the officer shall. 
state his conclusion and &all be conclusive of the facts therein stated, 
subject to impeachment for fraud." 

I t  is very clear that the transaction herein is void under this statute, 
and though the bonds were made payable to husband and wife, jointly, 
they remained her property as fully and completely as the land for 
which consideration alone they were given. The statute would be a 
useless formality if such transaction as this is valid, even if consider- 
ation by the husband was shown beyond giving the written assent to the 
conveyance, for i t  was not adjudged reasonable by the officer. 

The identical point is decided in Speas v. Woodhouse, 162 N.  C., 69, 
where Hoke ,  J.+ cites with. approval from Brown,  J., i n  Sprir~lcle v. 
Spainhour,  149 N.  C., 223, as follows: "It is one of the essentials of 
the peculiar estate by entireties sometimes enjqyed by husband and wife 
that the spouse be jointly entitled as well as jointly named in the deed. 
Hence. if the wife alone be entitled to a conveyance, and i t  is made to 
her and her husband jointly, the latter will not be allowed to retain the 
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whole by survivorship. And i t  matters not if the conveyance is so made 
a t  her request because, being a married woman, she is presumed to have 
acted under the coercion c.f her husband" (citing authorities). 

I t  was stated on the argument, thouyh it did not appear in the facts 
agreed, that Nina A. Kilpatrick left children surviving her. I t  does not 
appear whether she left creditors or not, though under the Martin Act 
(Laws 1911, ch. 109) a married woman is authorized to contract and 
incur liabilities as fully as if unmarried. But both these facts are im- 
material, for upon the death of a married woman her executor, Gr admin- 
istrator, is entitled to the custody of her personalty as fully as if she 
were single or a man, and the personal representative is to account for 
the same in the same manner-first, in disbursement of the expenses of 
administration and payment of-debts, if any, and payment of the sur- 
plus, if any, to the distributees designated by law. Such interest as the 
husband can shew will be paid over to him in settlement of the estate. 

Our conclusion is, that the administrator is &itled to recover ~ o s -  
session of these notes from the husband, tro be used in the due adminis- 
tration of the wife's estate. 

The briefs of counsel on both sides admit that there is no decision in 
this State upon the question whether there is an estate by entireties in 
perscmdty. The decisions in other States on the point are conflicting. 

I n  England the estate by entireties obtained only in realty and has 
been abolished even as to that. 

I n  the defendant' appeal, no error. 
I n  the plaintiff's appeal, reversed. 

LILLIE W. DAVIS, ADMX., V. SOUTHERN RAILWAY COMPANY. 

(Filed 9 October, 1918.) 

Appeal and Error- Supreme Court- Opinion Certified- Courts- Jurisdic- 
tion-Petition to Rehear. 

After a decision of the Supreme Court has been certified down, the Court 
is without jurisdiction to entertain a motion to recall the mandate and 
judgment rendered and reconsider i t ;  the only method for such being upon 
petition to rehear, filed according to the rules. 

BROWN, J. Motion made in this cause by defendant, appellant, to 
recall the mandate and judgment rendered at  last term, and to award a 
new trial only upon the issues of negligence, contributory negligence, 
and damages. 

The case is reported and issues set out in 175 N. C., 650. 
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There is  no doubt as to the power c-f this Court  t o  confine a new triaI 
to such issues as the Court deems necessary to a proper determination 
of the issues raised by the pleadings. 

There are a number of cases in  our Reports where partial new tr ials  
have been granted. 

It  is  now too late to entertain the defendant's motion. The case has 
passed from our jurisdictim and is  now pending in  the Superior Court 
of Buncombe County. 

T h e  onIy method by which the case could have been brought again 
within our control is by petition to  rehear, which must be filed within 
forty days after the opinion has been handed down. 

Motion denied. 

L. SOUTHERLAND, JR, v. D. E. BROWN. 

(Filed 9 October, 1918.) 

I. Judgments-Contracts-Breach-Measure of Damages-Lumber. 
In an action, with claim and delivery, for breach of contract and for pos- 

session of property, alleging that defendant was to receive $6 per thousand 
feet for lumber cut and "racked up" on the yard, with an additional $2 per 
thousand for hauling and loading it for shipment, the defendant alleging 
that the $6 were allowed as partial payments by installments, the verdict 
of the jury, upon the evidence, and under proper instructions, Bnding for 
the plaintiff, both as  to the right of possession and the terms of the con- 
tract, entitles the defendant to receive only the $6 per thousand feet for 
cutting and "racking up" the lumber on the yard, and a judgment allowing 
him $8 per thousand feet therefor includes payment for services for haul- 
ing and loading the lumber for shipment, which he has not rendered, and 
to which he is not entitled. 

2. Appeal and Error-Records-Judgments-Admissions. 
An admission stated in the judgment, appearing in the record of the case 

on appeal, is controlling. 

3. Courts-Discretion-Motions-Appeal and Error-Objections and Excep- 
tions. 

Objection that a verdict is against the greater weight oi the evidence 
should be made upon motion, addressed to the sound discretion of the trial 
judge, to set it  aside. 

4. Verdict-Findings. 
The kdings  of the jury to the issues should be examined in connection 

with the pleadings, evidence, and the judge's charge, and in this case they 
are Held not to be conflicting, but sufficient to settle the rights of the 
parties. 
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5. Costs-Possessory Action-Counterclaim-Damages-Appeal and Error. 
In an action, with claim and delivery, for the possession of personal 

property, a counterclaim for damages raises an independent issue, as if a 
separate action had been brought; and where each party has recovered, 
such recoveries are distinct. and it is error in plaintiff's favor for the trial 
judge to divide all costs between the parties, except those of the claim and 
delivery proceedings, this not being a case where two amounts of money 
are recovered and the clear balance ascertained by deducting one from the 
other, but where personal property is recovered in the one case and money 
in the other. 

ACTION tried before Culvert, J., and a jury, at  March Term, 1918, of 
DUPLIN. 

Plaintiff brought this action to obtain the ppssession of 117,570 feet 
of lumber which was manufactured by the defendant at  his mill under 
contract with the plaintiff, who caused claim and delivery process to be 
issued, under which the 117,500 feet of lumber was seized and delivered 
by the sheriff to him, the defendant not having replevied the same. The 
defendant pleaded specially that the plaintiff was indebted to him under 
the lumber contract in the sum of $543.66. The real difference between 
the parties consists in the constructic-n of their contract, and the point of 
controversy is whether the plaintiff should pay $8 or $6 per thousand 
feet for the lumber-not the 117,570 feet merely, but the 454,927 feet, 
the quantity that was cut. The plaintiff alleged that defendant had 
broken the contract, and for that reason he had seized the 117,570 feet 
of lumber on the defendant's mill yard. 

The jury returned the following verdict: 
1. Did the plaintiff and defendant enter into a contract with refer- 

ence to the Newton timber, as alleged by the plaintiff, L. Southerland, 
J r .  2 Answer: Yes. 

2. I f  so, did the defendant, D. E. Brown, breach his contract, as 
alleged by the plaintiff ? Answer : Yes. 

3. What damage, if any, is the plaintiff entitled to recover of the de- 
fendant by reason of such breach of contract? Answer: $150. 

4. Did the plaintiff and defendant enter into a contract with reference 
to the Newton timber, as alleged by the defendant, D. E. Brown? 
Answer : No. 

5. I f  so, did the plaintiff, L. Southerland, Jr., breach his contract, as 
alleged by the defendant ? (No answer.) 

6. What amount, if anything, does the plaintiff owe to the defendant 
on accc.unt of the tally keeper and discount on the note of $152.373 
Answer: $1.55 on note. 

7. I s  the plaintiff the owner and entitled to the immediate possession 
of the lumber described in the complaint? Answer: Yes. 

8. What was the fa i r  market value of the said lumber a t  the time of 
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the seizure? Answer: $11 per thousand; 117,570 feet, value $1,293.27. 
9. Did the plaintiff, L. Southerland, Jr., remove from the mill yard 

any lumber belonging to the defendant, as alleged in  paragraph 10 of 
his answer, and, if so, what was its value? Answer: 1,500 feet, worth 
$16.50. 

10. What amount of lumber did the defendant cut from the timber 
described in the Newton deed? Answer: 454,927 feet. 

11. What amount of money has plaintiff paid to defendant on account 
of the cutting of said timber? Answer: $2,963.31. 

Judgment upon the verdict, and both parties appealed. 

Stevens & Beasley for plaintiff. 
H.  D. Williams and George R. Ward for defendant. 

WALKER, J., after stating the case as above: The plaintiff assiqns two 
errors: First, that the court allowed the defendant $8 instead of $6 per 
thousand feet for the lumber; and, second, that the court charged him 
with one-half of the costs, exclusive of the costs in the claim and delivery 
proceeding. 

As to the charge for the lumber, we are of the opinion that defendant 
was entitled only to $6 per thousand feet. The contract provided that 
this amount should be paid, that is, $6 per thousand feet, when the lum- 
ber was manufactured and "racked up" on the yard, and that the remain- 
ing $2 per thousand feet should be paid for hauling and loading on cars 
a t  Teacheys, N. C., for shipment to Willard, N. C. This was the plain- 
tiff's contention, the defendant's being that the $2 was to be paid promptly 
upon delivery of the lumber a t  the place appointed for the purpose. The 
jury have found that the contract was as alleged by the plaintiff, as they 
have answered the first issue "Yes" and the fourth issue "No." 

The court allowed the defendant $8, which included the $2 per thou- 
sand feet for the lumber, which plaintiff says was erroneous, and this is 
his first exception, which should be sustained. I f  plaintiff was right as 
to the terms of the contract, i t  is evident that the $2 was allowed for the 
cost and expense of hauling and loading the lumber, and as the defendant 
did not perform this service he is not entitled to compensation for it. 
His  failure to complete his part of the contract, among other things, by 
hauling and loading the lumber, was the reason for issuing the claim and 
delivery. But even according to defendant's own construction, if the $2 
per thousand feet was merely a stipulation for that amount to be paid as 
an installment of the price at  a specified time, or upon the happening of 
a specified event, and i t  was not intended as the exact amount to be paid 
for the hauling and loading on the cars, the event did not o c h r ;  for 
defendant never hauled or loaded all of the lumber, as he agreed to do. 
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I f  he was prevented from doing so, or from performing his part of the 
ccmtract, by the act of defendant, he should have proved his damages, 
because he was a t  no expense for hauling and loading a part of the lum- 

1 ber, and could not recover anything for what he did not do. The jury 
have found, under the instructions of the court, supported by evidence, 
that the defendant committed a breach of the contract, and that plaintiff 
owned the lumber on the yard and was justified in taking i t  under the 
process of court. But in the judgment i t  is stated to have been admitted 
by the parties that the $2 additional was the price for hauling and Ioad- 
ing the lumber, and this defendant did not do. The record controls, and 
this is settled. Farmer v. Willard, 75 N.  C., 401 ; Threadgill v. Commis- 
sioners, 116 N. C., 616; S. v. Carlton, 107 N.  C., 956, and cases eited. 

We will consider plaintiff's second exception, as to costs, hereafter. 
The defendant's exceptions as to the first three issues are not tenable. 

There was evidence for the consideration of the jury-not very strong, 
perhaps, but still enough for the jury-upon these issues. I f  the verdict 
was against the weight of the evidence, the remedy was by motion to the 
judge to set the verdict aside, which was a matter within his sound dis- 
cretion, and not reviewable here. We do not see that there is any neces- 
sary conflict between the findings on the issues. They can be reconciled 
if examined in connection with the pleadings, the evidence, and the 
judge's charge, and are sufficient, as they stand, to settle the rights of the 
parties. 

We do not think the claim of a lien on the lumber is  leaded so as to 
enable us to pass upon it, even if, under the facts, the defendant had 
such a lien, which we do not decide. This is not like the case of Hunts- 
man. v. Lumber Co., 122 N. C., 583. 

As to the costs. The court divided all costs, except those in the claim 
and delivery proceeding, between the parties. This he had no power to 
do, and, as defendant has excepted to it, we must reverse that part of the 
judgment. The plaintiff denied that he owed the defendant, as alleged 
i n  the latter's counterclaim, and defendant recovered upon this issue. It 
was an independent issue and was the same as if he had brought a sepa- 
rate action for the amount of his claim. This appears from the manner 
in which the case was tried and the judgments were rendered, one of 
which was given for the plaintiff in the claim and delivery, and the 
other for the defendant upon his counterclaim, the two being treated as 
separate and distinct causes of action. I t  is not like a claim for a money 
judgment and a counterclaim of the same kind, in which the smaller 
amount recovered will be deducted from the larger and judgment given 
for the difference to the party entitled to it. Here the plaintiff got a 

,judgmerft for specific personal property, and the defendant a judgment 
f o r  money. The later cannot be deducted from the former, as it is im- 
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possible, in the nature of things, to do so. Plaintiff will seize and take 
the property into his possession, while defendant will get his money by 
execution and levy upon any property of the plaintiff. The recoveries, 
therefore, are distinct. 

The judgment will therefore be modified in two respects: 
1. By striking out the allowance of the $2 per thousand feet of lumber 

and allowing the defendant only $6 in all per thousand feet of lumber. 
2. By taxing all costs of the counterclaim against the plaintiff, or all 

costs, apart from those pertaining to the action for the property and the 
claim and delivery proceedings, in which the plaintiff recovered a judg- 
ment, and, as thus modified, the judgment will be affirmed 

Costs of this Court divided equally between the parties. 
Modified. 

ALMIRA NELSON v. ROBERT NELSON. 

(Filed 9 October, 1918.) 

1. Husband and Wife-Wife's Separate Estate. 
A wife is entitled to hcr separate estate, and to receive the rents and 

profits therefrom, whether living with or apart from her husband. 

2. Same-Betterment-Equity-Statutes. 
Permanent improvements put by the husband upon the lands of his wife, 

knowing that the lands were her separate estate, and not by mistake in 
honest belief that they were his own, does not entitle him to recover for 
betterments, upon any pr_inciple, equitable or otherwise. 

3. Husband and Wife - Wife's Separate Estate - Improvements - Gift - 
Equity-Liens. 

Where the husband knowingly places permanent improvements on the 
separate real estate of his wife, they will be presumed, nothing else appear- 
ing, to have been a gift to the wife, and no equitable lien in his favor can 
be presumed. Arrington v. Arrington, 114 N. C., 119, cited and applied. 

ACTION tried before Culvert; J., at February Term, 1918, of LENOIR, 
upon motion for judgment upon the pleadings. 

The court rendered judgment for plaintiff. Defendant appealed. 

Dawson, Manning & Wallace, and Cowper, Whitaker & Hamme for 
plaintiff. 

Rouse & Rouse for defendant. 

BROWN, J. Plaintiff is the wife of defendant, living separate and 
apart from her husband, but not divorced. She sues to recover posses- 
sion and control of her landed estate from the defendant, and to enjoin 
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him from receiving the rents and profits or in any way interfering with 
her exclusive control of it. 

The defendant admits he and his wife have separated, and that the 
property described in the complaint is the separate estate of the plaintiff. 
He  avers that they were married in 1875 and separated in. 1916, and that 
during that period he made valuable improvements upon his wife's land, 
amounting to $5,000. He  asks that the lands be subjected to said charge 
in his favor, and that he be allowed to remain in  possession and continue 
in rezeipt of rents and profits until such sum is repaid. 

I t  has been settled in  this State that the wife, whether separated from 
her husband or living with him, is entitled to the management and con- 
trol of her separate estate and to receive the rents and profits. Manning 
v. Manning, 79 N. C., 301. This decision has been cited and approved 
in a large number c.f cases cited in the annotations. I t s  authority cannot 
now be controverted. 

Recopizing the controlling force of the precedents, the defendant sets 
up a claim for betterments and seeks to subject the land to such lien. 

The defendant does not aver in his answer that such improvements 
were made in pursuance of a written contract, probated and approved, as 
required by section 2107 of the Revisal, but, we presume, bases his claim 
upon the statute relating tc. ketterments, or upon the principles of equity. 

I t  is quite certain that the defendant has no claim under the statute, 
for he had no reasonable ground to believe that he had a good title to the 
land. He  d:d not put the improvements on Isis wife's land by mistake in 
the honest belief that he was im~roving  his own land. He  knew the land - 
belonged to his wife, and that she acquired i t  before marriage. 

Therefore, he has not the shadcw of a right under the statute. Pritch- 
ard v. WilZiams, at this term. 

E'or has the defendant any lien in equity. If A. pays the purchase 
money for land and has a deed made to B., a resulting trust arises in 
fa lo r  of A. Cut if B. is A.'s wife at  the time, no such trust arises, for 
the law presumes that A. had the deed made to his wife for her benefit. 
Arrington v. Arrington, 114 N. C., 119. 

The mme presumption arises as to improvements placed on the wife's 
land by the husband. They are presumed to have been placed there as a 
r i f t  to the wife. Arrington v. Arrington, supra; Kearney v. Vann, 154 
N. C., 316. 

Affirmed. 
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J. E. BEFARAH AND E. NASSIP, TEADING AS RALEIGH BARGAIN HOUSE, 
v. T. F. SPELL, I. V. SPELL AND J. C. TAYLOR. 

(Filed 9 October, 1918.) 

Partnership-"Assumed Name9'-Statutes. 
Where a partnership business is being conducted under the surname of 

the proprietors in such manner as to afford a reasonable and sufficient 
guide to a correct knowledge of the individuals composing the firm, chap 
ter 77, Laws 1913, forbidding the carrying on or transacting business under 
an "assumed name," etc., does not apply. Jennette Bros. Go. v. Gopper- 
smith, ante, cited as controlling. 

ACTION tried before Calvert, J., and a jury, at  February Term, 1918, 
of SAMPSON. 

The action is to recover on notes-one chattel mortgage to secure 
same, given to N. J. Aboud for the purchase price of stock of goods sold 
to defendants, Spell and wife, on 28 March, 1917. 

At the close of the testimony, on motion, there was judgment of non- 
suit, and plaintiffs excepted and appealed. 

Butler d2 Herring and Manning & Ki tch in for plaintiffs. 
Grady & Graham for defendants. 

HOKE, J. I t  appeared in evidence that, in 1917, the firm of Aboud 
Bros. were doing a general merchandise business at  Roseboro, N. C,, the 
firm consisting of N. J. Aboud, the principal owner and manager, and a 
brother, Abdou Aboud, resident in the "old country," who had put in  the 
business about $300 ; that about sixty days before the transaction in  ques- 
tion, the brother, Abdou, sold out all his interest to N. J., and thereupon 
the latter sold the entire stock to defendants, Spell and wife, for $4,000, 
$500 being paid in cash and the balance evidenced by promissory notes, 
payable in different amounts and at stated periods, with a chattel mort- 
gage on the stock to secure the same, and all made to N. J. Aboud, the 
then sole owner; that said N. J. &4boud, being indebted to the Raleigh 
B a g a i n  House for a considerable amount, assigned said notes and mort- 
gages to secure his indebtedness, with full power of foreclosure, etc.; 
that, later, a formal written transfer of the notes and mortgages and the 
property therein contained was made by Pu'. J. Aboud to the Raleigh 
Bargain House and to J. E. Befarah, the recital being that he had pur- 
chased the same, and who appears as one of the plaintiffs. 

There was also allegation, with evidence, to the effect that, after the 
registration of the mortgage to N. J. Aboud, defendants, Spell and wife, 
had executed a further mortgage on the stock to defendant J. C. Taylor, 
plaintiffs contending that the mortgage was for a fictitious debt, and 

13-176 
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there was nothing due thereon and never had been. The evidence fur- 
ther tended to show that the style and title of the Raleigh Bargain House 
was "The Raleigh Bargain House, Nassif & Befarah, Proprietors, Job- 
bers and Retailers," and that the full title was on all the letterheads, etc., 
the plaintiffs, J. E. Befarah and F. Nassif, being the proprietors and 
owners, as stated. 

It further appeared that neither this firm nor that of Aboud Bros. has 
filed a certificate with the clerk of the court under chapter 77, Laws 1913, 
forbidding the carrying on or transacting business under an assumed 
name. 

I n  a case at  the present term, Jennette Bros. Co. v. EZ&ha Copper- 
smith and wife, the Court held that where the style and title of a business 
oontaining the surname of the proprietors was such as to afford a reason- 
able and sufficient guide to a correct knowledge of the individuals com- 
p s i n g  the firm, the case did not come within the statute, this not being 
in  m y  sense an "assumed name," within the meaning and purpose of 
the law. 

On the record, we are of opinion that both of these firms, Aboud Bros., 
composed of N. J. Aboud, and the Raleigh Bargain House, the style and 
kith being "The Raleigh Bargain House, Nassif & Befarah, Proprie- 
tors," and composed of plaintiffs, J. E. Befarah and F. Nassif, come 
within the ~ r i n c i p l e  of that decision, and that the order of nonsuit must 
be set aside. 

Reversed. 

SALLIE HILL v. MARTIN HILL. 

(Filed 9 October, 1918.) 

1. Reformation of Instruments - Equity - Mutual MistakeEvidence-Es- 
tates-Deeds and Conveyances-Ratification. 

In an action to correct a deed, for mutual mistake of the parties, from 
a conveyance in remainder to a feesimple title in the first taker, the evi- 
dence tended to show that the grantors knew at the time of its execution 
that the instrument conveyed the estate to the plaintiff for life, with the 
remainder over; and that the plaintiff was informed a month after the 
registration of the deed that she took only for life thereunder, and acted 
in some instances in recognition of the rights of the remainderman, and 
so held the possession for many years : Held, the evidence was iasufficient 
for reformation of the instrument ; .and the plaintiff, having taken under 
the deed, must be held to have affirmed it as it was written. 

2. Deeds and Conveyances-Estoppel-Heirs a t  Law-Descent. 
The acceptance of an heir a t  law from the others of a deed to all of their 

"right, title, and interest" in the lands does not estop him from claiming 
such interest as may have descended to himself as an heir a t  law. 
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APPEAL by both parties from Culvert, J., at June Term, 1918, of 
LENOE. 

This is an action to correct a deed, the plaintiff alleging that i t  was the 
intent of the parties that it should convey to her a fee-simple estate. 

The premises and habendurn of the deed are as follows: 
"That the said parties of the first part, for and in consideration of the 

conveyance to the said parties of the first part by said party of the second 
part, of all her interest in the personal property of the late Amos Stroud, 
Sr., deceased, the receipt of which is hereby acknowledged, have bar- 
gained and sold, and by these presents do bargain, sell, and convey to 
said party of the second part, during the term of her natural life, and at 
her death to her son, Martin Hill, and his heirs, in fee simple forever, all 
their right, title, and interest in a certain tract or parcel of land situate 
in Lenoir County, State of North Carolina, adjoining the lands of 
Daniel Stroud, William Stroud, I r a  Deaver, and others, bounded as fol- 
lows (description omitted). 

4 d T ~  have and to hold the aforesaid right, title, and interest in the 
aforesaid tract or parcel of land, and all privileges and appurtenances 
thereto belonging to the said Sallie Hill during the term of her natural 
life, and at her death to her son, Martin Hill, and his heirs in fee simple 
forever." 

The plaintiff is a daughter and heir of Amos Stroud, Sr., and the 
grantors in the deed are the other heirs. 

There were eleven children of Amos Stroud, Sr. 
At the conclusion of the evidence, his Honor held that there was no 

evidence of mistake, and the plaintiff excepted. He also held that the 
plaintiff was entitled to one-eleventh of the land as heir of Amos Stroud, 
Sr., and to a life estate in the whole under the deed. The defendant 
excepted to the ruling that the plaintiff was entitled to one-eleventh of 
the land. 

Judgment was entered in accordance with these rulings, and both par- 
ties appealed. 

Moore & ~ o o r e  and Ware & Ward for plaintif. 
Cowper, Whitalcer & "Hamme for defendant. 

ALLEN, J. The evidence for the plaintiff shows that Amos Stroud, 
Sr., made advancements in land and money to all of his children, except 
the plaintiff, prior to his death, and that the deed, which the plaintiff 
wishes to correct, was executed by his heirs, but there is no evidence that 
the deed is not as it was intended by the grantors and the grantees; and 
the plaintiff, examined in her own behalf, did not offer to testify to any 
mistake or that there was any previous agreement with her father or the 
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heirs with which the deed does not confwm. On the contrary, the evi- 
dence of the witnesses for the plaintiff proves that there was no miskake 
in the execution of the deed. 

David Stroud, a grantor, and a witness for .the plaintiff, testified: 
Q. "Now, Mr. Stroud, speaking for yourself alone, I will ask you if 

you didn't fully understand when you signed this paper yourself that 
you were joining in a deed to the plaintiff here for her life and to the 
defendant remainder in fee? A. Yes, sir." 

Louis Stroud, another witness for plaintiff: 
Q. "So you thoroughly understood when you signed this paper, you 

thoroughly understood that you were signing a deed to this plaintiff for 
her life and to this defendant in fee, and that is the way you signed it? 
A. Yes, sir ; that is, the magistrate told me." 

Mrs. Fannie Sparrow, a grantor : 
"I can read and write a little. I read the paper and saw that it went 

to Martin Hill in fee simple. I: read it down to there. I reckon that 
I saw that it went to his mother for life. I don't remember that part 
now, but the part I saw, it went to Martin Hill in fee simple. I under- 
stood that thoroughly when I signed it." 

The plaintiff, Mrs. Hill : 
"I never knew a thing about this deed they have set up here until after 

it was recorded. 
"Sam Stroud brought this deed to me after i t  was recorded. Fannie 

Sparrow first called my attention to the fact that this land was given to 
Martin Hill after my death-Mrs. Sparrow, who has just been on the 
witness stand. I cannot read or write. 

"My daughter, Mrs. Sparrow, told me what was in this deed. She 
told me it was given to me for life, and to my son, Martin Hill, after my 
death. That was just a little while after it was recorded-about a month 
after it'was recorded. I understood that thoroughly, and I have been 
knowing that ever since. 

"I believe Martin has paid me rent for four years. I never rented to 
him but a year at a time. I told him he could tend it and pay me $60. 

('I held this deed five or six or seven years-dong there; then 1 asked 
him to take care of it.'' 

I t  also appears that the deed was executed on 15 December, 1902, and 
was registered on 31 December of the same year, and, although she knew 
a month after it was registered that it conveyed a life estate to herself 
and a remainder in fee to the defendant, according to her own evidence, 
instead of repudiating it, she rented her life estate to her son, joined in 
the execution of a mortgage of the land, joined in a conveyance of the 
timber on the land, and gave half the purchase price to the defendant, 
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retaining the other half, and now, in affirmance of the deed, brings this 
action to correct it. 

We must therefore deal with the deed as i t  is; and the plaintiff, hav- 
ing accepted a life estate under it, must take it with its burdens. 

"A person cannot claim under an instrument without confirming it. 
H e  must found his claim on the whole, and cannot idopt that feature or 
operation which makes in  his favor, and at  the same time repudiate or 
contradict another which is counter or adverse to it. Jacobs v. Miller, 
50 Michigan, 127; Emmons v. Milwaukee, 32 Wisconsin, 434; Morrison 
v. Bowman, 29 California, 337 ; Thompson v. Thompson, 19 Maine, 235 ; 
Smith a. Smith,  14 Gray (Mass.), 532; The  Water Witch, 1 Black 
(U. S. Supreme Ct.), 494; Gowell v. Colorado Springs, 100 U. S., 55; 
Scholey v. Rew, 90 U.  S., 331; Tuite v. Stevens, 98 Mass., 305; Gnufield 
v. Sullivan, 85 N.  Y., 153 ; Sawnson v. Tarkington, 7 Heiskell (Tenn.), 
612; Hart v. Johnson, 6 Ohio, 87; Botsford v. Murphy, 47 Mich., 537; 
cited in note, 6 N. Y. Chan. Rep. (Lawy. Co-op. Ed.), 1029." 3 Eng. 
Ruling Cases, 328. 

(6 A person cannot claim under an instrument without confirmi& it. 

H e  must found his claim on the whole, and cannot adopt that feature 
or operation which makes in his favor, and at  the same time repudiate 
or contradict another which is counter or adverse to it." 10 R. C. L., 681. 

"A party who accepts a deed poll is bound by its covenants and condi- 
tions, for if he claims the benefits of the deed he must also assume the 
burdens imposed by it. H e  cannot claim under i t  and against it. Fort v. 
Allen, 110 N. C., 183." Drake v. Howell, 133 N.  C., 166. 

It is also "a well settled rule in  regard to an estoppel by deed that, 
even in the case of a strict estoppel as between the parties to the deed 
the estoppel is in  its operation commensurate only with the interest or 
estate conveyed. Staton v. Mullis, 92 N.  C., 623; Fisher v. Mining Co., 
94 N. C., 397." Drake v. Howell, supra. 

See, also, Weeks 1 1 .  Wilkins, 139 N.  C., 217, and Bryan v. Eason, 147 
N. C., 292. 

What, then, are the burdens imposed by the deed, and what interest 
or estate is conveyed? Amos Stroud, Sr., had eleven children. The 
grantors in  the deed represent ten of these children, and the plaintiff in 
this action is the eleventh child. The deed does not purport to convey 
the land, but the "right, title, and interest7' of the grantors, which was 
ten-elevenths of the whole, and i t  is this interest that is conveyed to the 
plaintiff for life, with remainder in fee to the defendant, leaving in  the 
plaintiff as one of the heirs of her father a one-eleventh interest, which 
the deed does not purport to convey and to which no burden attaches. 

I t  follows that his Honor held correctly that the plaintiff was not 
entitled to have the issue as to mistake submitted to the jury, because of 
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the absence of evidence to support the allegation, and that the plaintiff 
was entitled to one-eleventh of the land as heir, and a life estate in the 
remaining ten-elevenths under the deed. 

The costs of the appeal will be divided. 
Affirmed on both appeals. 

LOUIS J. PARKER ET AL. V. CHARLIE PARKER ET AL. 

(Filed 9 October, 1918.) 

1. Pleadings - Admissions - Lands - Divisional Lines- Lappage-Adverse 
Possession-Title. 

Pleadings will be liberally construed: and where the plaintiff has alleged 
the line of his senior grant as the true one in dispute between his own 
lands and those of the defendant adjoining them, and the answer alleges 
there is no lappage of that line with the line given in his junior grant; 
and, further, that he owns the land on both sides of that line, he is not 
confined by his pleadings to the location of the line described in plaintiff's 
grant, but may show title, by adverse possession, to the locus in qu@ 
beyond. 

2. Costs-Partial Recovery-Dividing Line-Lands. 
Where the plaintiff has recovered a part of the lands claimed by him, in 

an action depending upon the establishment of the true line between his 
land and those of the defendant adjoining them, the latter is properly tax- 
able with the costs. Xwain u. Clemmons, 175 N. C., 240, cited and applied. 

APPEAL by both parties from D e v k ,  J., at August Term, 1918, of 
ONSLOW. 

This is a processioning proceeding, to establish a line between the 
plaintiffs and defendants. 

The plaintiffs allege the ownership of a certain tract of land, described 
by metes and bounds, and embraced in the Enoch King grant, and that 
defendants claim land upon the western side of the King grant, lying 
over and lapping on the lands of the plaintiffs. 

The defendants, among other things, say, in their answer: 
"3. They claim and own land lying upon the western side of the Enoch 

King patent, and deny that there is any lappage whatever by the lands 
owned by these defendants on plaintiffs, for that he does not own any 
land covered by defendant's title, and these defendants further say that 
W. D. Parker owns a part of the Enoch King patent land, to wit, a one- 
twelfth undivided interest therein, and, except as herein admitted, sp:J 
third paragraph is denied. 

"4, That defendant, W. D. Parker, claims and owns land lying on 
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both the eastern and western side of the line set out therein and claimed 
by plaintiff, and said defendant further says that plaintiff has no such 
line and does not own the land therein claimed by him, and, except as 
herein admitted, said fourth paragraph is denied." 

The land was surveyed and plat made, as follows: 
(See plat on next page.) 
The plaintiffs connect with and claim under the Enoch King grant. 

The parcel of land in dispute is that represented on the map from the 
point 1 along the line 1 to 7 to its intersection with the line B C ; thence 
to C ;  thence to D, and thence to 1. And, later, 0. J. Parker became a 
party to the action and connected himself with the Enoch King patent 
and claimed the land included from the intersection of the line 1 to 7 
with B C to 7 ;  thence to 9 ;  thence to C ;  thence to the said beginning 
intersection, making the full parcel of land in  dispute in this action as i t  
was tried, that included, as appears from the map, from the point 1 to 7;  
thence to 9 ;  thence to D; thence to 1, 

The defendants claim under the J. D. Parker grant, . . . and there 
is no dispute that the defendants connect themselves under said grant. 

Coming to the location of the Enoch King grant, there is no dispute 
i n  the calls and location from the point 1 on the map down the line, fol- 
lowing i t  where i t  breaks and turns to the point marked "Stump, Wright 
Hunter's corner." The next call in the Enoch King grant is, "thence 
along his line N. 62 W. 118 poles to the head of Juniper." The defend- 
ants contended that the head of Juniper was at  7 on the map. The 
plaintiffs contended that the head of Juniper was a t  9. The jury 
located that call at  9. The next calls, carrying the grant to its beginning 
point, are as follows: '(thence along James' line N. 30 E. 104 poles to 
Amen's line; thence with i t  to the beginning." 

Evidence was offered by both parties as to the location of the lines, and 
the defendants also offered evidence tending to prove that their deeds 
covered the land in dispute, and that they had held adversely for more 
than seven years. 

The jury established the dividing line from 9 to 1. 
Judgment was entered accordingly, and taxing the defendants with the 

costs, and both parties appealed. 
The plaintiffs state in their brief that "The questions presented by this 

appeal, for practical purposes, revolve around one proposition, to wit: 
Was i t  open to the defendants, under the pleadings in  this cause, and 
especially the admissions and averments in the answers, to rely upon the 
seven-years statute of limitations ?" 

The defendants excepted to the judgment for costs. 

Cowper, Whitaker & Harnrne and Duffy & Day for plaintiffs. 
Frank Tharnpson and McLean, Varser & McLean for defendants. 
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ALLEN, J. I t  is not contended that the defendants have not shown 
sufficient evidence to go to the jury to the effect that the J. D. Parker 
grant, being the junior grant, may lap over upon the Enoch King grant, 
so that the actual boundary called for in the Parker grant will take in 
the triangle from 9 to 1 to D and back to 9, or that the defendants have 
not offered evidence of possession for "seven years of that triangle." 
The plaintiff's contention is that, upon the pleadings, no such position 
was open to the defendants (plaintiff's brief), and this contention is 
upon the idea that- 

1. Upon the pleadings, the location of the Enoch King grant is con- 
trolling-that is, the western line of said grant must be the eastern line 
of the Parker grant. 

2. This being true, and it being admitted in the answer that there is 
no lappage, and that defendants own land on the west of the Enoch King 
grant, the question of seven years possession under color af title, on the 
theory that J. D. Parker's grant lapped on Enoch King's grant, the lap- 
page being represented on the map by the triangle, D-l 9 and back to D, 
could not arise. 

If we agreed with the plaintiffs as to their construction of the answer, 
we would perhaps reach the same conclusion, but we do not so under- 
stand the answer. 

As we read it, the defendants deny that the location of the King grant, 
from 9 to D, as contended for by the plaintiffs, is the true line, and allege 
that the line runs from 7 to 1, and it is upon this position that they say 
there is no lappage; but they go further and say they own lands on both 
sides of the line from 9 to D. 

I n  other words, giving the pleading a liberal construction, which is the 
established rule (Brewer v. Wynne, 154 N. C., 467)) it first denies the 
location of the line as alleged by the plaintiffs, and therefore no lappage, 
and then alleges ownership of land on both sides of that line, which put 
the title in issue and permitted the introduction of evidence of adverse 
possession. Whitaker v. Garren, 167 N. C., 661. 

The question of costs is decided against the defendants in Swain v. 
Clsmmom, 175 N. C., 240, the plaintiffs having been adjudged to be the 
owners of a part of the land in controversy. 

Affirmed on both appeals. 
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JAKE SUmON v. CHARLES F. DUNN. 

(Filed 9 October, 1918.) 

1. Deeds and Conveyances - Cancellation of Instruments - Fraud - Evi- 
dence-Tax Deeds. 

Evidence tending to show that the defendant bought plaintiff's land at  a 
tax sale, for the amount of taxes due, while the latter was confined a t  
home with sickness, and, before the time for redemption had passed, 
received from him a payment thereon, with assurances that he would pro- 
tect the plaintiff's interest, and, with continued assurances, received sev- 
eral payments upon the taxes due, until he had greatly overpaid himself; 
that he had obtained the tax deed, and imposed upon the defendant by 
giving him, an illiterate man, receipts as for rent, are reasonable and per- 
missible inferences of the defendant's design to wrongfully secure the land 
at a nominal sum, and sufficient to be submitted to the jury in a suit to 
cancel the tax deed for fraud in its procurement. 

2. Judgments-Justices' Courts-Appeal-Estoppel. 
Judgment in proceedings in summary ejectment, brought before a jus- 

tice of the peace, wherein the plaintiff has set up a tax deed to the defend- 
ant's land to show title in himself, will not operate as an estoppel against 
the defendant's right to maintain a suit in the Superior Court to remove 
the tax deed as a cloud upon his title, when the proceedings in ejectment 
are still pending in the Superior Court on appeal, the trial in the latter 
court being de novo and the justice's judgment not a final one. 

APPEAL by defendant from Culvert, J., at February Term, 1918, of 
LENOIR. 

This is an action to cancel a tax deed upon the ground that the de- 
fendant obtained i t  by fraud and misrepresentations. 

The evidence tended to prove that the plaintiff owned a lot of land in 
the city of Kinston, on which is situated a dwelling-house, in  which the 
plaintiff has been residing for about twelve years. The value of the 
property is about $1,000. I n  January, February, March, April, and 
May of the year 1915 the plaintiff was sick with pneumonia and was 
confined to his home practically all of the months mentioned. At the 
regular sale by the city of Kinston of real estate for the nonpayment of 
taxes for the year 1914, on 4 May, 1915, the locus in qzco was sold by the 
city tax collector, and was purchased by one J.  G. Banton, to whom a 
certificate was issued, and then transferred to the defendant herein. The 
property was sold for $12.10, which was sufficient to cover the taxes due 
the city. 

As soon as the plaintiff sufficiently regained strength from his sickness 
he went to the defendant to repay the taxes and redeem the certificate 
issued to said Banton and then held by the defendant, and paid the de- 
fendant $4 upon said taxes. This was prior to the first Monday in May, 
1916. Thereafter the plaintiff was again confined to his home by reason 
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of continued illness, and on the first Monday in May, 1916, which was 
the first day when a tax deed was obtainable under the sale for taxes for 
the year 1914, the defendant obtained the tax deed mentioned. The 
notice served upon the plaintiff in order to obtain the tax deed was 
served prior to the day in April on which the plaintiff went to the de- 
fendant and paid $4 on his taxes, and the defendant then 'assured the 
plaintiff that the matter was all right and that he would see that no 
harm came to him by reason of the existing condition. 

Thereafter the defendant obtained the deed mentioned, dated 4 May, 
1916, and, as the plaintiff would continue to make payments to him upon 
the taxes, as shown by the plaintill's evidence, the defendant would issue 
receipts for each payment, and marked thereon "Rents" in lieu of taxes, 
though the first receipt had been issued for taxes. For some months the 
plaintiff continued to make payments, which were each time received by 
the defendant with assurances to the plaintiff that the matter was all 
right for him and he need have no fears, as he would carefully protect 
him. When the first payment c.f $4 was made and a receipt for taxes 
issued, the plaintiff's evidence tends to show that there was an agree- 
ment then made between the plaintiff and the defendant that the plaintiff 
would make payments in this way and that they would be accepted in 
the redemption of the tax certificate, all of which was prior to the execu- 
tion of the deed, and that, notwithstanding the deed was later obtained 
without further knowledge to the plaintiff, and he continued to make pay- 
ments, as he thought, upon his taxes, he was defrauded by the defendant 
obtaining the tax deed in the manner mentioned, and continuing to take 
payments and marking his receipts in payment for rent. 

The plaintiff is an ignorant negro, unable to read and write, and 
unused to business transactions. The defendant, also a negro, has 
some education. The plaintiff relied upon the defendant to protect him. 

The plaintiff continued to make payments, until finally he sought 
assistance from his employer in an effort to ascertain how much he had 
paid, being himself unable to make the necessary additions. I t  was then 
learned that he had paid $26.50 upon an indebtedness which the defend- 
ant himself contended to be only $17.05. He at once discontinued pay- 
ments, and the defendant instituted a summary proceeding in ejectment 
before a magistrate to obtain possession of the property, and based the 
suit upon his tax deed and the receipts issued for rent. A judgment was 
rendered by the magistrate in favor of the plaintiff in that action (the 
defendant here), and an appeal taken to the Superior Court, where the 
action is still pending. The plaintiff in this action then instituted this 
action to cancel the deed as a cloud upon his title. The defendant 
offered evidence contradicting the evidence of the plaintiff. The issue 
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of fraud was submitted to and answered by the jury in favor of the 
plaintiff. 

At  the conclusion of the evidence the defendant moved for judgment 
of nonsuit, which was denied, and the defendant excepted. 

The defendant offered in evidence the proceedings before the justice 
of the peace in summary ejectment, to show that the plaintiff could not 
attack his title. This was excluded, and the defendant excepted. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed. 

Dawson, Manning & Wallace for plaintiff. 
Charles P. Dunn  for defendant. 

ALLEN, J. I t  was admitted by the defendant that the tax receipt he 
held was for $12.10, with $1.05 costs, and that the plaintiff had paid him 
$26.50, for which he gave the plaintiff a receipt for $4 on taxes, and 
receipts for $22.50 purporting to be for rents. 

The plaintiff testified that all of his payments were on the taxes and 
were accepted as such by the defendant; that he went to the defendant 
before the tax deed was executed, and when he had the right to redeem, 
and told him he wished to pay the taxes, but could not pay all at  one 
time, and the defendant told him he would take i t  any way he could pay 
i t ;  that he continued making his payments on the taxes, and that the 
defendant, in violation of his agreement, procured the execution of the 
tax deed. 

I t  is a permissible and reasonable inference from this evidence that 
the defendant had conceived the plan of securing for himself for twelve 
or thirteen dollars the lot of the plaintiff, and that in order to carry his 
plan into execution and prevent a redemption until the time had passed, 
he told the plaintiff he would take the taxes any way he could pay them, 
and that to cover up his conduct and further strengthen his claim, he 
continued to accept payments after he received his deed, and gave the 
plaintiff, who could not read, fraudulent receipts, showing on their face 
they were for rent; and this is, in our opinion, sufficient to justify sub- 
mitting the question of fraud to the jury. 

The proceeding in summary ejectment before the justice was not com- 
petent as an  estoppel upon the plaintiff, for which purpose it was offered, 
because, as stated in the answer of the defendant, it is still pending in 
the Superior Court on appeal, where i t  will be tried de novo, and none 
of the rights of the parties have been finally determined. 

We find no error in  the trial. 
No error. 
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A. W. w n s m  AND A. s. MEADOWS v. BOOKER L. JONES 
AND W m ,  LEAH. 

(Filed 16 October, 1918.) 

1. 'I'kuab and Trustees-Parol Trusts-Mortgages-Sales-Purchasers. 
B. par01 agreement with the purchaser a t  or before the sale of land 

under mortgage that he will hold the title subject to repayment by the 
mortgagor creates a valid and enforcible parol trust in favor of the latter. 

2. Same-Assignment of Bid-Options. 
Where the purchaser at  a mortgage sale has agreed by parol with the 

mortgagor that he will hold the title subject to repayment by the latter, 
but, being unable to pay the purchase price, has assigned his bid to a third 
person, procured by the mortgagor, who acquires a deed for the land with- 
out knowledge or notice of the parol trust, but afterwards agrees with the 
mortgagor and purchaser at  the sale that, should the mortgagor pay a 
certain sum at a fixed time, and the balance as specified, he would convey 
the title to him: Held, such an agreement is an option, conferring no 
interest in the property itself until compliance, and the purchaser is enti- 
tled to the possession as against the mortgagor therein, who has failed to 
comply with the terms of the option. 

3. Trusts and Trustees - Par01 Trusts - Trials - Appeal and Error-Mort- 
gages-Sales-Surplus-Pleadings. 

Where the plaintiff, a mortgagor, has failed in his suit to engraft a 
parol trust in his favor on the title acquired by the purchaser at the mort- 
gage sale, and the cause has been tried solely on issues relevant thereto, 
the question of a recovery of the balance of the purchase price over and 
above the mortgage debt and costs of sale, though alleged in the answer, 
does not arise for determination on appeal. In this case the question is 
left, without prejudice, to be determined in an independent action, should 
it become necessary, and the mortgagor should thus proceed. 

ACTION to recover land, tried before Stacy,  J., and a jury, at February 
Term, 1918, of FRANKLIN. 

There was denial of plaintiff's title on the part of Booker Jones, and 
averment by way of further defense that plaintiffs held the land affected 
with a trust in favor of Booker Jones, growing out of an agreement 
with one J. W. King, who bid on the land at foreclosure sale, and which 
plaintiffs had recognized and were bound by. 

Defendant Leah Jones answered, denying plaintiff's title, alleging the 
existence of a trust in  favor of her husband, Booker, and also claiming 
a portion of the purchase money by reason of the fact that she held the 
legal title to the land, subject to a mortgage executed by herself and hus- 
band to secure the purchase money. 

On issues submitted, the jury rendered the following verdict: 

1. Do the plaintiffs hold the land described in the pleadings in trust 
for the defendants, as alleged in the answer? Answer: No. 
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2. Are the plaintiffs the owners in fee and entitled to the immediate 
possession of the land described in the complaitn? Answer: Yes. 

3. Do the defendants wrongfully withhold the possession thereof? 
Answer: Yes. 

4. What is the annual rental value of said land? Answer: $140. 
Judgment for plaintiffs, and defendants, having duly excepted, ap- 

pealed. 

W .  H .  Yarborough and Ben  T.  Holden for plaintiffs. 
W.  M. Person and S. A. Newell for defendants. 

HOKE, J .  There were facts in evidence to the effect that in March, 
1913, defendant Booker Jones bought the land in question at public sale 
under judicial decree and had the title conveyed to his wife and code- 
fendant Leah; that he borrowed the money to pay for the land, the debt 
and accrued interest amounting to $1,320, and he and his wife joined in 
the execution of a deed of trust to secure the same; that default having 
been made, the land was, after due advertisement, sold under the provi- 
sion contained in the deed and bid off by one J. W. Eing at $1,725 ; that 
King, not being able to secure the money, transferred his bid, with as- 
sent and procurement of said Jones, to the present plaintiffs. Deed 
was executed not long after the sale to present who paid the 
price bid at the foreclosure sale, and in 1916 instituted the present suit. 

The evidence on the part of the defendants tended to show that said 
King bid off the land and the bid was transferred to the present plain- 
tiffs-and title acquired under an agreement to hold the land in trust for 
said Booker Jones, and allow him to redeem the same at a stated vrice. 

z / 

and, on the part of plaintiffs, that there was no agreement to buy the 
land and hold in trust for Jones, but that the land was bid off by King 
for his own benefit; bid was transferred, money paid and title- take6 
and that afterwards and as an independent agreement, King and plain- 
tiffs had given Jones an option on the land at the price bid, he to pay 
$200 at the end of the first year, and on such payment he was to have 
another year within which to buy the land, etc.; that plaintiffs had 
bought the land and taken the title without notice of an agreement be- - - 
tween King and Jones, but that in recognition of King's agreement 
plaintiffs had given defendant a written option to the effect, as stated, 
that said defendant had never made any payment pursuant to the option 
nor any payment whatever on the land under either agreement, and 
having failed and refused to pay plaintiff, brought suit for possession 
of the property. 

On these opposing positions, it is fully recognized in this jurisdiction 
that if, at or before the sale, there was an agreement between these 
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parties creating a trust in favor of the defendants, the same could be 
made available to them in the present action. Williams v. Hunnicutt, 
a t  the present term; Gaylord v. Gaylord, 150 N. C., 222; Sylces v. Boone, 
132 N. C., 199. 

I n  Gaylord case, supra, the principle is stated as follows: "The 
seventh section of the English statute of frauds, forbidding 'the creation 
of parol trusts or confidences of lands, tenements or hereditaments, un- 
less manifested and proved by some writing,' not being in force with 
us, and no statute of equivalent import having been enacted, these parol 
trusts have a recognized place in our jurisprudence and have been 
sanctioned and upheld in- numerous and well-considered decisions," 
citing Avery v. Stewart, 136 N. C., 436; Sylces v. Boone, 132 N. C., 199; 
Shelton v. Shelton, 58 N. C., 292; Strong v. Glasgow, 6 N. C., 289. 
. And in Sylces v. Boone it was held, among other things, "That when 
a person takes a deed for property with an agreement that he will, upon 
the payment of a certain sum, convey the same to a third person a parol 
trust is created in favor of the latter." 

On the other hand, if, as plaintiffs contend, this land was purchased 
and title acquired without such agreement existent at the time, and 
afterwards the purchaser gave to the original owners the privilege or 
option to buy on compliance with specified terms, and no compliance 
whatever made by such owners within the time, in that event defend- 
ants, the original owners, never acquired or held any interest in the 
property itself, and their claim is no valid defense in a suit by the pur- 
chaser for the possession of the property. 

Interpreting and allowing significance to the verdict in reference to 
the testimony and his Honor's charge, the permissible and proper rule 
under our procedure (Reynolds v. Express Co., 172 N. C., 487), i t  is 
clearly established that the transaction between these parties created 
not a trust but an option; th i t  there had been no compliance with the 
terms made or attempted by defendants, or either of them, and we are 
of opinion that the judgment on the verdict, that plaintiffs are the 
owners and entitled to possession of the property, must be affirmed. 

We are not inadvertent to the fact that Leah Jones, the original 
holder of the naked legal title, has filed an answer claiming the surplus 
realized at the foreclosure sale over and above the amount borrowed for 
the purchase money, or that J. W. King, who has apparently received 
his, also had been made party defendant. On the facts in evidence, such 
a claim is not necessary or properly relevant to the determinative issues 
involved in this action. I t  does not appear to have been considered or 
passed upon in the court below, nor are there any exceptions noted that 
present it for decision on the present appeal. The judgment, however, 
will be entered without prejudice to any claim she may have for such 



808 I N  THE SUPREME COURT. [I76 

surp lus  asserted i n  a n  independent action f o r  t h e  same. Bau,gert v. 
Blades, 117 N. C., 221. 

T h e r e  is n o  error ,  and  the  judgment below is  affirmed. 
N o  error .  

ELWOOD H. LEE v. F. 5.  THORNTON ET -4~s .  (Consolidated cases.) 

(Filed 16 October, 1918.) 

1. Actions-Possession-Courts-Jurisdiction. 
The writ of possession is not limited to  actions of foreclosure of mwt- 

gages, but extends to  all  actions brought for the purpose of determining 
the rights of the litigants to the title or possession of real estate after 
judgment declaring such rights. 

2. Same-Writs-Assistance-Mortgages-Sales. 
One either in possession or out of possession of lands may maintain a 

suit to set aside a deed thereto for fraud and undue influence, and in the 
same action recover 1)ossession of the lands and the rents and profits, and 
upon decree rendered in his favor may apply to  the court, by supplemental 
petition, for such writ as  will render the decree effective, usually a writ of 
assistance, and it is unnecessary to  bring a second action therefor. 

3. Actions-Consolidation-Deeds and Conveyances-Fraud-W~ts-Assist- 
ance-Courts-Jurisdiction-Equity. 

Where a suit to set aside a deed for fraud and an accounting for rents, 
etc., and subsequently an action to obtain possession have been instituted, 
it  is  proper for  the court to consolidate them, the rights of the parties be- 
ing determinable in the Erst action under our system of administering 
equity and law in the same court. 

4. References-Compulsory-Consent-Pleas in Bar-Accounting-Statutes. 
A com~ulsory reference may not be ordered by the court except in the 

instances enumerated in Revisal, see. 519, and in no event when there is a 
plea in  bar undetermined; and where a suit to set aside a deed to lands 
for fraud with accounting for the rental of a small tract of land for a few 
years, and an action for possession, and a petition for dower, have been 
consolidated, an allegation of the wife's adultery interposed is  one in  bar 
of the wife's right, Revisal, sec. 3083; and whether the compulsory order 
of reference be treated as  one of consolidation and reference of the con- 
solidated action, or a reference of each action and proceeding under one 
form i t  is improvidently entered, and will be set aside. The difference be- 
tween a compulsory and a consent reference distinguished by ALLEN, J. 

APPEAL by plaintiff Elwood H. Lee f r o m  Ferguson, J., a t  the  A p r i l  
Term,  1918, of WAKE. 

T h i s  i s  an appeal  f r o m  ail order  made  i n  two actions a n d  i n  a special 
proceeding pending i n  the  Superior  Cour t  of W a k e  County. 
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The first actien was commenced on 16 January, 1914, by Elwood H. 
Lee, as heir of James Lee, for the purpose of s3tting as:de certain deeds 
executed by said James Lee to the defendants on the ground that James 
Lee did not have sufficient mind to execute a deed, and that the deeds 
were procured by fraud and u n d ~ ~ e  influence. 

The second action was commenced on 23 April, 1915, by tho said 
Elwood Lee against the defendants Mason and wife for the purpose of 
recovering pmsession of the land described in the complaint in the first 
action, the said defend'slnts having entered into possession of said land 
since the institution of the first action. 

The first action was tried at January Term, 1917, of the Snperior 
Court, and a jury having found aH the issues in favor of t'le plaintiff a 
judyment was entered thereon declaring the deeds void and setting them 
aside because they were procured by fraud arid undue influence. 

On 5 DecemEer, 1917, the -widow of James Lee filed her petition 
against the said Elwood 1%. Lee, asking that dower be allotted to her in 
said k d ,  and the said defendant filed an answer to said petit:on setting 
up as a defense that the said widow had committed adultery in the life- 
time of the said James Lee and was not living w;th him at his death. 

At the April Term, 1918, of said court an order was entered over the 
objection of the said Elwoc~d Lee ent'tled as of each of the three pro- 
ceedings hereinbefore referred to, and referring a11 matters in  contro- 
versy in all of said proceedings to one referee to be helrd at the same 
time. The said Elwocd Lee excepted to said order and appealed. 

S. W .  E a s o n  and Peele & M a y n a r d  for appellant.  
Douglass & Douglass for appellee. 

ALLEN, J. One who is not in possession of land may briny an action 
to set aside a deed for fraud and undue influence and in the samz action 
recorer possession of the land and t!le rents and profits, as was doxe in 
Rced v. Ezum, 84 N. C., 430, or, whether in  possess:on or n:k, he may 
prosecute his action to set aside the deed and, upon a decree te:n?; ren- 
dered in his faror, apply to the court by supplementd petition for 
such writ as will render the decree effcctire, usually 2 wr:t of ass'shiice, 
which was the course pursued in R o o t  v. Woolwor th ,  150 U. S., 401. 

"The power tc  issue the writ results from the principle that the jnris- 
diction of the court to enforce its decree is coextensive with its iuris- 
diction to determine the rights of the parties, and the court will mrry 
its decrees into full execution, where i t  can do s2 justly, without relying 
on the cooperation of any ether tribunal. This is a rule of such przcti- 
cal utility in promoting the ends of justice, pr2vent;n: unncxss?ry 
suits, saving expense, and avoiding delay, as comnlends itself sironcJy to 
the approbation of the courts of equity." 2 R. C. L., 725. 

14--176 
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"It has been said that the most familiar instance of its use is where 
land has been sold under a decree foreclcsing a mortgage. Hardiizg v. 
I l c r ~ k e r ,  17 Idaho, 341; Jones 1,. Hooper,  50 Miss., 513. The writ is 
not limited, however, to cases of the foreclosure of mortgages, but ex- - - 

tends to all actions brought for the purpose of determining the rights 
of the litigants t c  the title or possession of real estate after judgment 
declaring such rights. Schenk  71. Coizo lw,  13 N. J .  Eq., 223; 78 Am. 
Dee., 95; Knigh t  1>. Houghtal l ing,  94 N.  C., 408; Stan ley  v. Sull ivan,  
'71 Wis., 585. See, also, Y n t e s  2 % .  l i a m b l y ,  2 Atk. (Eng.), 362; Adamson  
v. Adamson ,  12 Ont. P;., 21." Ann. Cases, 1913 D, 1121. 

The same principle is declared in Clarke v .  Aldriclge, 162 N.  C., 328, 
and we have found nothing to the contrary except Clay  v. Hanzmond,  
199 111., 370, which limits the exercise of the jurisdiction to those de- 
crees which pass the title, and of this last case the learned annotator 
says, in 03 A. S. R., 156, after expressing his disapproval of the dcctrine 
announced, "We see no occasion to recede from our views heretofore 
exlmssed in section 37d of Freeman on Executions, in speaking of writs 
of assistanw, as follows: 'As to the decrees or crders which may justify 
the issuing of this writ, i t  may be stated broadly that whenever there 
has been an adjudication in equity from which i t  appears that a party 
is entitled to be in popssion of property, the court will not require him 
to bring some further or independent suit or action, but will grant him 
this writ, entitling him tc. be placed in possession of the property. This 
is  but an application of the general principle that when a court of chan- 
cery obtains jurisdiction of the subject-matter of a suit it will retain it 
to the end that justice may be done between the parties.' " 

I t  follows, therefore, the second action was unnee~ssary as the plain- 
tiff could have been put in possession in the first, and, under our system, 
which administers law and equity in one action, he could also have had 
thc amon~!t of thc rents and profits ascertained; but as no objection has 
1)een ride on this g ~ o ~ ~ ~ c l ,  and the ri&t to possession has been denied, 
ihese two actions ouglit to be consolidated and heard together, to the end 
~ l i a t  a writ issue putting the plnintiff in p~ssession of the land and turn- 
ing the defendants out, and that the rents and profits be determined, 
which are the onlv aucstions unsettled in those actions. " * 

I n  the proceeding for the allotment of dower the defendant sets up as 
a defense that the petitioner committed adultery in the lifetime of her 
husband and was not living with him at his death, which, under Revisal, 
see. 3083, may be pleaded in bar of any proceeding for dower. -- 

I t  appears, therefore, that whether the order is treated as one of con- 
solidation and a reference of the consolidated action, or as a reference 
of each action and proceeding under one form, in either event a eom- 
pulsory reference has been ordered, when the only question open in the 
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two actions is the amount of the rents, and when in  the dower proceed- 
ing there is a plea in  bar undetermined. 

Did the court have the power to order a reference under these con- 
ditions? We think not. The right to refer by consent is without limit, 
subject to the exceptions mentioned, which are not material here, the 
statute providing that "All, or any of the issues in  the action, whether 
of fact or of law, may be referred, upon the written consent of the par- 
ties, except in actions to annul a marriage or for divorce and separa- 
tion." Revisal, sec. 518. But the court cannot order a compulsory 
reference except in  the cases enumerated in  Revisal, sec. 519, nor can 
such an order be made when there is a plea in bar undetermined. 

This distinction exists because in the compulsory reference the parties 
reserve their right to a jury trial upon the coming in  of the report of 
the referee, and as the parties will be subjected to the expense and delay 
of two trials, i t  ought not to be resorted to for the trial of the issues 
raised by the pleadings, except when a long account, complicated bound- 
ary, or some other intricate questions arise which cannot be intelligently 
investigated before a jury (Ha l l  v. Craige, 65 N. C., 53 ; Peyton v. Shoe 
Co., 167 N. C., 282), nor when a plea in bar has not first been tried 
(O ldham v. Reiger, 145 N. C., 255), and in the actions before us there 
is  one single simple question of the rental value of a small body of land 
for two or three years, and in  the dower proceeding there is a plea in bar. 

The order was improvidently entered and will be set aside. 
Reversed. 

IN RE JOHN CHISHOLWS WILL. 

(Filed 16 October, 1018.) 

1. Judgments-Consent-Contracts. 
A judgment entered with the consent of the parties is a contract be- 

tween them in respect to the subject-matter. 

2. Same-Date of PaymentDelayed Payment-Interest. 
Where a consent judgment for a recovery of :1 certain sum is made a 

lien on lands, and by its terms payable ninety days from its rendition, it 
bears interest from the first day of the term, the time giren being merely 
for the purpose of raising the money for its p,ayment; and where the only 
question submitted to the court is whether tnterest is chargeable from the 
date it mas payable to a further period beypnd, interest for such extended 
period at  the rate of G per cent should be a1Jowed. 

3. ~ud~ments-~ontracts-~nterest~aption-~tatutes-~nterpretation. 
In Revisal, see. 1954, the heading punctuated "Contracts, except penal 

bonds and judgments to bear" (interest), etc., should be read as if a 
comma had been placed between the word "bonds" and the words "and 
judgments." 
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J .  W .  Currie  f o ~  p ~ . o p o u d e r s .  
N o  counsel contra. 

( ' L A K K ,  C. J. rrhe only exception is for error in d'sdlowing the 
$100, interest fear tllc t h e e  and onr-tllild nloi~t l~s  elapsing the 
e~pirat ion of the i ~ i ~ ~ c > t v  dlys. T l ~ c  $6,030 \\as pn'd s ' s  and one third 
nlonths after judgmcilt signtd, xvitllont prejudice to either s.d3 as to the 
liability for the said iilterest. 

A tollsent jud;nicwt is a co1ltrai.t bctnzeli the p1rt:cs thereto. C a n k  u. 
Conzmissiomi  r .  119 S. C., 214; IIrii ,?~ 1 . .  Lhaszucll, 139 N. C., 135. The 
coilscl~t jud:nle~lt spcciiics illat t'w $6,000 sllould be a lieu upxi  the land 
of tlie crcc i trlol vllicll ma3 1~lc:ld:d as sc wr'ty for tlw ind2Ltedness. The 
cac ru to r  uot l l a ~  i11g paid at tlic specified ci,it?, me can find nc. i e ~ s m  that 
snid sum sllcu'd not bear iutercst dnr 11; tlie d31ay to make payment 
after tlie stipulated date. Rex., 1954, ill the cllaptx on "Intsest," pro- 
vides: ('All sums of money duc by con:rnct of any kind whatsoever, 
excepting money due on penal bonds, shall Eear interest; and when a jury 
shall render a xerdict therefor, they shall distinguish the principal flom 
the sum allowed as interest; and the principal sum due on all such con- 
tracts shall bear interest from the time i.f rendering jud,rment thereon 
until i t  be paid and satisfied." Said s2ct;on further prov1d2s: "In like 
manner, the amount cf any jud~ment ,  or de-rea, exzept the co3s, ren- 
dered or adjudged in any kind of act'ou, thou;h not on contrast, s'lall 
bear interest till paid, and the judgment and decree of the court s i ia~l  be 
rendered according to this section." 

The learned judge was probably misled by the punctil~tion ci" t'le 
heading, which reads: "Contracts,  except penal bonds and j ~ ~ d g r n c n f s  t o  
bear; jury t o  dis t inguish principal f ~ o m .  ' Tliere s: O J  d il,\e b~e ' l  a 
comma after the word "bonds," as the text of tile section plainly s'ioivs. 
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.The meaning of the headline is, evidently, "Contracts (except penal 
bonds) and judgments to bear" interest. 

Though the caption of a statuts may be called in aid of construction, 
it cannot control the text when i t  is clear. Blue v. McDu@e, 44 N .  C., 
131; Rines  v. R. R., 95 N. C.,  434; Jones v. Ins. Go., 88 N. C., 500; 8. zl. 
Woolnrd, 119 N. C., 779. Especially is this truc as to the headings of a 
section in the Code prepared by the compilers. Gram v. Cram, 116 
N. C., 288. 

I f ,  as we understand the face of the consent judgment, the $6,000 mas 
due a t  that d2te by reason of the arrangement and settlement as to the 
estate then made, the reasc-nable constructioll is, that said sum would 
bear interest from the first day of the term, as is the rule with judgments, 
and that the ninety days delay did not arrest the running of interest, but 
was merely time given in which to raise the money. This is the natural 
and legal effect of such order. Just as when there is a decree of fore- 
closure and ninety days given, there is no cessation of the interest, which 
continues to run. But in this case, by consent, the only question sub- 
mitted to the Court is whether or not the cavcator is liable for the $100 
interest accruing on the $6,000 during the three and one-third months 
after the lapse of the ninety days. No demand is necessary as to con- 
tracts and judgments to set the interest running. The statute does that. 

The propounders are entitled to recover said $100, with the interest 
the re~n ,  and the costs. 

Reversed. 

EMILY L. GOOCH v. WELDON RANK AND TRUST COMPANY, 
ADMR. OF J. T. GOOCH. 

(Filed 16 October, 1918.) 

I, Principal and Agent-Limitation of Actions-Demand and Refusal. 
The right of action of a principal against his general agent begins to run 

from his demand and refusal, or from the death of the agent. 

2. Same-Husband and Wife-Wife's Separate Property. 
Where the husband has acted as the general agent of his wife to invest 

and reinvest her separate property, or moneys belonging to her separate 
estate, according to his own judgment, and the husband has died, and 
there is no evidence of a demand on her part for the property or invest- 
ments so made, or his refusal thereof, the agency ceased by operation of 
the law, at  his death, and the statute of limitation will begin to run only 
from that time. 

3. Same-Personalty-Jus Accresindi. 
Where the husband, acting as the general agent of his wife, has invested 

her separate personalty in certain shares of stock, having had them issued 
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to himself and wife. the shares remain the separate property of the wife, 
and the question of the right of survivorship in persolialty between hus- 
band and wife does not arise. This question discussed by CLARK, C. J. 

HOKE and ALLEN, JJ., concur in result. 

APPEAL by defendant from K e r r ,  J., a t  March T e r n ,  1918, of 
HALIFAX. 

F. S. Spru i l l ,  W .  L. Long,  and  George C. Green for plaintiff .  
Garland Illidyette,  C. G. Peebles, W.  E. Daniel,  and X u r i a y  A l len  

for defendant .  

CLARK, C .  J. This is an action by the widow of James T. Gooch 
against the administrator of her deceased husband, alleging that, soon 
after his marriage, as general agent of his wife he took the absolute con- 
trol, management, and administration of all her separate property; that 
he made sales of her separate real estate at frequent intervals, having 
the deeds properly executed by him and her, but collecting the purchase 
money and investing i t  according to his judgment; that in  this manner, 
between 1903 and his death, in 1916, he made sale of fourteen parcels of 
his wife's separate real estate, in each case collecting the purchase price 
of same, using and investing i t  as her general agent; and that, in addi- 
tion, he also collected a considerable sum of money that came to her as 
distributee of her father's estate, which he also held and administered 
in  the same way, though of this latter fact proof could not be offered. 
Moreover, the plaintiff was the owner of a considerable quantity of stock 
in the Weldon Brick and Land Improvement Company, which her hus- 
band in  the same manner from time to time transferred upon the books 
or delivered to the transferees without ccnsulting or advising with his 
wife, some of which he sold outright for cash, which he used in like 
manner as the proceeds of her land, until the larger part of this stock 
was placed in his own name or in  the joint name of himself and wife. 

There was o settlement or demand for settlement. The husband died, 
leaving no wi and no children of the marriage, and the defendant bank ? qualified as bis administrator. The heirs at  law and next of kin have 
been made p/arties defendant with the bank. 

This action is to recover from the husband's estate said sums of 
money and the said shares of stock. The jury have found that defend- 
ant's intestate a t  the time of his death was indebted to the plaintiff in 
the items set out from 5 to 19 in  the sum of $10,821.67 for the proceeds 
of the sale of her realty, and in  the further sum of $800 for money 
which her husband received frem the sale of certain shares of her stock 
in  the brick company. The jury also find that she was the beneficial 
owner of fifteen shares of stock of the brick company which stood in  
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the name of her husband and the owner of five other shares of stock 
of the same nature. While there are forty-four exceptions taken as to 
all the above, there is practically but one exceptien thereto, and that is 
the ruling of the judge that the plaintiff's claim was not barred by the 
statute of limitations. 

I n  this there was no error. The statute of limitations does not run 
against an agent until demand and refusal. Moore v. Hyman,  34 N. C., 
38; Wiley  v. Logan, 95 N. C., 358; Buchanan v. Parker, 27 N.  C., 597. 

I n  Patterson v. Lilly, 90 N .  C., 89, it is said: "In Commissioners a. 
Lash, 89 N. C., 159, it was held that where the relation of principal and 
agency subsists, the demand for an account necessary to put the statute 
of limitations in operation must be such as to put an end to the agency. 
Nothing less than a demand and refusal, or the coming to a final ac- 
count and settlement, or the death of one of the parties, will put an 
end to the agency." There was no evidence here tending to show a de- 
mand and refusal or any other termination of the agency, except the 
death of the husband, and the court properly instructed the jury that 
the statute of limitatiens did not bar. The subject is fully discussed 
by Smith ,  C. J., in Commissioners v. Lash, 89 N.  C., 168, and by Pear- 
son, J., in Blount v. Robeson, 56 N.  C., 102. 

This affirms the recovery for $11,621.67, with interest at 6 per cent 
from 21 April, 1916, the d2te of the death of said J. T. Gooch, and the 
termination of his general agency for the plaintiff. The rest of the 
recovery was adjudging the plaintiff the owner and entitled to the sole 
possession and enjoyment in her own right of fifty-five shares of stock 
of the par value of $50 each in the Weldon Brick and Land Improve- 
ment Company. Twenty of these shares stood in the name of J. T. 
Gooch alene, and the jury find that they were bought with the funds of 
the plaintiff, and there can be no question as to them. Indeed the only 
exception is on the same ground of the statute of limitations. The other 
thirty-five shares stood on the books in the joint names of E. L. Gooch 
(plaintiff) and J. T. Gooch. 

By the uncc.ntradicted evidence, these shares, like the other twenty, 
were bought by him by using funds in his hands belonging to his wife, 
or rather he transferred these shares belonging to her to another party, 
who transferred them back to E. L. and J. T. Gooch. These shares, 
therefore, also remained her sole property. Xilpatrick v. Kilpatrick, 
at this term; Speas v. Woodhouse, 162 N.  C., 68. 

The judge instructed the jury to answer the issue as to the thirty-five 
shares "Yes," giving no reason, and wrote the answer himself. I n  this 
there was no error. The exception (33) taken assigns no ground there- 
for. 

I t  is true that in the complaint i t  is alleged, as a matter of abundant 
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caution, that the plaintiff was entitled to these shares anyway by entire- 
ties, and if this were not so, that she was entitled to one-half thereof as 
tenant in common. The defendant also endeavored to raise the legal 
propc4tion whether there was an estate by entireties in personalty by 
asking the judge to charge that there was not. The court did not charge 
at  all on the proposition, but merely directed a verdict for the plaintiff 
upon the evidence, according to which her ownership of these thirty-five 
shares had not been changed. Kilpatrich v. Kilpatriclc, supra. 

An estate by entireties is of purely judicial creation in England in the 
remote past, for there is no statute there fir in this State recognizing it. 
Gaston, J., 19 N.  C., 537, says: "When lands are conveyed to husband 
and wife, they have not a joint estate, but they hold by entireties. Being 
in law but one person, they have each the whole estate as one person; 
and on the death of either of them, the whole estate continues in the snr- 
v i ~ o r .  This was settled a t  least as far  back as the reign of Edward 111, 
as appears frcm the case on the petition of John Hawkins, as the heir 
of John Ocle, quoted by Lord Coke, 1 Inst., 187a." This was quoted with 
approval by Hoke, J., in McKinnon v. Caulk, 167 N.  C., 412. The estate 
originated in feudal reasons, that when the wife died the land should go 
to the husband by survivorship; but there was no such reason as to the 
personal property of the wife, which became absdutely the property of 
the husb~tnd on marriage. There was no estate by entireties in person- 
alty in England, and it has been abolished as to realty by the Married 
Woman's Act of 1882. Thornley 71. Thornley, 2 Ch. Dir. (1893), 229. 

The estate is an exception to the general rule, that where there is a 
conveyance or devise to two, they should hcdd as tellants in common, and 
gave to the husband survivorship in the wife's realtjr, of which he had 
the income only and net the absolute property, as lie had of her per- 
sonalty. 

I n  1784 (chapter 204, ssctions 5 and 6, now Rev., 1578 and 1570) 
estates tail were conrerted into fee siniples, and joint ter~ancies into ten- 
ancy in common. The Court, in this State, however, held that the latter 
did not apply to estates by the entirety, but in each caw wllcre this was 
held only realty was invo1.i ~ d .  

The Constitution of 1F68, Art. X, scc. 6, re~olutionized our policy as 
to the ownership of propcrty by rnnrricd woinen, and provided that all 
the property, real and ~)eiso~l :~l ,  of n married wonmil, mlietlicr acquired 
befcre or after marriage, sho~ild rcmni11 her sole a ~ i d  scparatc property 
as fully as if she were ~nm:~r l~~cc l .  We have dc:~isions silice 1868 holding 
that this did liot destroy thc~ estate by cntireti~s, but all t h r v  cases were 
as to realty. 

I n  other States thc~ d(,cisio~is ur( ,  in cwuflict mlietl~er the "Married 
Women's Property h a w  destroyed the czrtaio by rl~tireties. The 



N. C.] FALL TERM, 1918. 2 17 

courts of some States (and in England, whence we derive the doctrine) 
holding that they do, and others to the contrary, but even in those States, 
which held that the estate by entireties was not destroyed, there are con- 
flicting opinions whether there is any estate by entirety in personalty. 

I n  this State we have had no decision holding that there is an estate 
by entirety in personalty, and there is no reason in  this case, and at  this 
late day, to extend i t  to personalty, for the point does not arise on the 
facts in  this case, and the judge bdow made no ruling upon it. 

The objectim urged to the estate by entireties is not only that i t  is an 
anomaly in our judicial system, without any statute recognizing it, and 
that i t  is contrary to our policy as to property rights of women, as stated 
in the Constitution, but that i t  abstracts the property embraced in it 
from liability to debt during the joint lives, and that during all this time 
the husband enjoys the income from the wife's half of the property, as 
well as from his own half. 

Whatever force may be given to these objections, the matter may well 
be left to the lawmaking department of the government. This Court 
has more than once suggested the abolition of the estate by entireties to 
the Legislature. Bynum v. Wicker, 141 N.  C., 96;  Finch v. Cecil, 170 
N. C., 74, 75. 

No  error. 

R. B. TAYLOR v. COMMISSIONERS OF MOSELEY CREEK 
DRAINAGE DISTRICT. 

(Filed 16 October, 1918.) 

1. Drainage District~Statutes-Assessments-Notice-Publication-Deeds 
and Conveyances-Warranty. 

A motion in the cause, in proceedings for establishing a drainage dis- 
trict, by one who has conveyed lands therein, will be denied, when made on 
the ground that such person had not been personally served and has con- 
veyed the land to another with warranty against liens or encumbrances, 
when it appears that the purchaser, in possession, had been personally 
served, and the grantor lived only a few miles from the district wherein 
the work was in progress, and the statutory notices had been published to 
bring in the landowners, with ample time given for objection, exception, 
or appeal, under the requirements of the statute, which had not been ob- 
served or followed. 

2. Drainage District-Owner's Consent. 
I t  is not necessary that every owner of land within a drainage district 

should have assented to its formation when the statutory number thereof 
have done so. 
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3. Drainage Districts-Assessments-Benefits-Findings by Clerk. 
An owner of lands in a drainage district is liable for a proper assess- 

ment in accordance with the benefits accruing to his lands, and it is im- 
material that, on appeal from the clerk, the judge has stricken out from 
his findings that the improvements exceeded the benefits conferred. 

4. Drainage Districts-Proceedings in rem-Notice-Nunc pro tunc-Assess- 
ments. 

The proceedings for forming a drainage district are i n  rem; and where 
a valid statute has been complied with therein, and it appears that an 
owner has not been served with process, it is admissible to notify him, in 
possession, nunc pro tunc, and have the lands therein assessed. 

5. Drainage Districts-Accruing Assessments-Date of Liens. 
Assessments upon lands in a drainage district formed under a statute 

become liens in rent from the time they are due and payable. 

6. Drainage Districts - Assessments - Liens - Encumbrances - Deeds and 
Conveyances-Warranty. 

Assessments upon lands in a drainage district ere liens in rem, resting 
upon the lancls, into whosesoever hands it may be a t  the time they accrue, . 

and do not come within the terms of a warranty against encumbrances 
by deed. 

7. Drainage Districts-Police Regulations-Health-Condemnation. 
The drainage of swamps and of surface water from agricultural lands 

in a drainage district are declared by chapter 442, Laws 1909, to be for the 
public benefit and conducive to the public health, etc., thus falling within 
the police regulations; and proceedings thereunder are in the exercise of 
the right of eminent domain. 

8. Drainage Districts-Notice-Assessments-Laches. 
Where due notice by publication has been made, in the formation of a 

drainage district, and the report of the viewers has been confirmed by the  
clerk, without objection, exception, or appeal, the presumption is that an  
owner of land therein has not been found upon issuance of personal 
process ; and the substituted service, nothing else appearing, is valid. 

APPEAL by Florence K. Banks from Allen, J., a t  chambers a t  New 
Bern, 14  February, 1918, heard by him on appeal from the clerk. 

Dawson ,Manning & Wallace and Moore & Dunn for petitioners. 
Rouse & Rouse and Y .  T.  Ormand for George Pate. 
LYO counsel contra. 

CLARK, C. J. This is a motion i n  the proceeding for the establish- 
ment c-f the "Moseley Creek Drainage District" in  Craven. Said district 
lies partly in Craven and partly in  Lenoir. The proceeding, however, 
for  the establishment of the district was filed and the orders taken i n  
Craven, as authorized. Laws 1909, ch. 442, sec. 2. The petitioner, Mrs. 
R. C. Banks, i n  1915, instituted a n  independent action to restrain the 
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collection by the Sheriff of Craven of an assessment levied upon the 
lands of George B. Pate (which she had conveyed to him in August, 
1913) to pay the bonds and interest issued for the construction of the 
"Moseley Creek Drainage District." On appeal (Banks v. Lane, 170 
N. C., 14) this Court, in an unanimous opinion, held that the restraining 
order should be dissolved. The Court said: 

"The defendant, Geo~ge B. Pate, was in possession of the land under 
conveyance from the feme plaintiff, and was duly served with summons, 
and acquiesced in all the proceedings taken in said cause, or at least is 
bound by them. By virtue of the notice required by above acts, the feme 
plaintiff had opportunity to intervene and assert any right she might 
have to oppose the proceeding, if deemed contrary to her interests. Laws 
1911, ch. 67, sec. 1. Not having done so, she is bound by the judgment 
under which the bonds were issued for this improvement." . . . "Even 
if the owner in possession of this land, George B. Pate, had opposed the 
final decree, or, indeed, opposed the formation of this drainage district, 
his land therein is chargeable with payment of the assessment thereon, 
and his mortgagee, the feme plaintiff, is in no stronger condition and 
cannot stay the collection." . . . "In this case the district has been 
regularly established. There is an adjudication that the required notices 
have been given. The bonds have been issued and the bendholders have 
a right to have the assessments collected to pay the interest and principal 
of the same. The plaintiffs, not having established their claim by com- 
ing forward at the proper time to show that their interest would be 
adversely affected, are bound by the proceedings and cannot restrain the 
collection of the assessments to pay the bonds issued for the improvement 
of the land. The presumption is, and the final decree has adjudged in 
this case, that the land has been benefited by the drainage district more 
than the burdens assessed against it for such purpose." 

"The plaintiffs urge that Pate is insolvent, but this is not material, as 
the liability is on the land, which has been benefited by the proceedings. 
The plaintiffs further insist upon the familiar principle that, as the 
mortgage is for the purchase money, executed simultaneously with the 
deed to Pate, the title did not vest in him. That is true, for the purpose 
of preventing the vesting of dower right in his widow or the lien of a 
docketed judgment. But it has no application here. Pate has a convey- 
ance of the land and is in possession of the same, and the property is 
liable for taxes or legally adjudged assessments in his hands. 

"Under the statute, he was the proper party to represent such land in 
the formation of the drainage district, and it is bound for a pro rata pay- 
ment of the bonds issued and the interest thereon, just as i t  is for taxes 
thereon." 

There was a petition to rehear that case (171 N.'C., 505)) which was 
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fully argued and carefully considered by the Court. There was an 
opinion with two concurring opinions, and a dissenting opinion. The 
Court said, in the opinion in chief, as fc.llows: 

"The feme plaintiff set out her chain of title down to August, 1913, 
when she conveyed to George B. Pate and took from him a mortgage 
back to secure the purchase money. Her  complaint awrred that she and 
those under whom she claims had no notice served cn her, personally, of 
the proceedings for the assessments made in said drainage district; that 
said George B. Pate was insolvent, and asked a restraining order against 
the collection of said assessment." 

"It is very evident that by the expression, 'those under whom she 
claims,' the feme plaintiff refers to the grantors in the deeds sst out in 
her chain of title, and not to George B. Pate. The answer does not deny, 
but asserts, that the latter, who is in possession, has beal served with 
summons in the cause. I n  our former decision we called attention to the 
fact that the statute did not require that mortgagees and lien holders, by 
judgment or otherwise, should be served with sumrnous; that to require 
them to be parties wculd greatly increase the difficulty of creating these 
drainage districts, and they would have no intrrest to szve  in the crea- 
tion thereof. As was said in Drainage Comrs. v. Farm Assn., 165 N. C., 
701, where the point was presented, mortzagees and lien holdsrs are not 
required to be seraed with notice personally, because ''1 mortzage is snb- 
ject to the authority to fcrm these drainage districts for the betterment 
of the lands embraced therein. The statute is based upon the idea that 
such drainage districts will enhance the value of the lands embraced 
therein to a greater extent than the burden i n c ~ ~ r r e d  by the issuing of the 
bonds, and the mortgagee accepted the mortgage knowing that this was 
the declared public policy of the State.' 

"In our former opinion we held that i t  was no more necessary that 
mortgagees and c.ther lien holders should he  consulted i11 the formation 
of such districts than to permit a mortgagee or lien holder in the like 
aksence of statutory provision to enjoin an assessment for the payment 
of sidewalks or streets or other improvements of property. We said that 
the proceeding was in ram, and that the decree fcr the formation of the 
district could not be made until a majority of the original landowners 
and the owners of three-fifths of all the land which will be affected have 
signed the petition, and until all other landowners in  the district are 
notified, and that the decree creating the district must be presumed to 
have been regularly granted and advertisement of notice for other per- 
sons interested in the land has been made as required by sections 5 and 15, 
chapter 442, Laws 1909, and section 1, chapter 67, Laws 1911. The ccm- 
plaint does not aver that the plaintiff is the owner of the land, but, on 
the contrary, that George B. Pate is the owner and in possession and 
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I does not negative that notice by publication was duly made as to all 
others in  interest, but merely avers that tae feme plaintif was not served 
personally, which is not necessary. 

"The Drainage Act has been held constitutic-nal, and the validity of 
the d;strict laid off under it cannot be attacked collaterally. Nowby v. 
Drainage District, 163 N. C., 24. 

"The district has been formed, the assessment made without objection 
from landowners, and Laws 1909, ch. 442, see. 37, provides that the col- 
lection of assessments shall not be defeated, where the proper notices 
have been given, by reason of any defects occurring prior to the order 
confirming the final report, but that such report shall be conclusive that 
all prior proceedings were regular, unless appealed from. This is abso- 
lutely necessary, if the public are to be prote&ed in their purchase of 
the bonds put upen the market. I t  is to be presumed that when the court 
has rcndered such final judgment and the bonds are issued, there will be 
no interference with the collection of the assessments to pay the bond- 
holders, but that all controversies were t'hrashed out and settled before 
such final j u d p e n t .  

"Though the proceeding to create the drainage district was instituted 
before the plaintiff executed her deed to Pate in August, 1913, yet i t  may 
well be that the summons, as the answer ayers. was s-rved on him after 
that date and before the final judgment making the assessments and 
dire-ting the issue cf the bonds. This is another reason why the motion 
should be made in that cause, where the facts in regard to-the proceed- 
inys are of record." . . . 

"The mere fact, so strongly insisted on by plaintiff's counsel, that 
while this assessment is only $445, all the assessments on this tract aggre- 
grt-, $2,200 can a tract of land which brought, before it was drained, 
$4,000, is a matter that was doubtless considered before the decree mak- 
ing the assessments and directing the issue of bonds was entered. The 
presumption is, that the land was bmefitcd far more than the amount of 
these assessments, or objection would hare been made by Pate, the land- 
owner, or by the plzintiff, as to whom notice by publication is by the 
statute presumed to have been given. But if there has been any wrong 
dona, i t  is in that cause that the assessment should be reconsidered and 
upon proper proof reduced car reaffirmed." While the aggregate assess- 
ments were $2,200, they accrued in eight anrlual payments, averaging 
$275 per year, or less than 81 cents per acre each year for eight years, 
less than the annual benefit, according to the decree, and after the eight 
years the land would ke free. 

I n  accordance with this opinion, the petitioner, Mrs. Banks, made this 
motion in the original cause in Craven County, alleging that 110 sum- 
mons had been served on her; that no advertisement had been made for 
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her or any owner of the land sought to be charged; that the assessment 
was excessive, and that the land has not been benefited by the construc- 
tion of said drainage district. This notice was served personally on the 
Commissioners of Moseley Creek Drainage District, and a notice was 
served by publication on all landowners and parties interested, and 
George B. Pate  was made a party to the proceeding by a summons duly 
served, and he appeared in said cause. The Court finds the facts con- 
trary to all the above allegations, except as to personal service on Mrs. 
Banks. 

When the case was here before, the plaintiff, Mrs. Banks, complained 
that she was damaged because she was mortgagee of the 335 acres which 
she had conveyed to Pate, and that the assessments impaired the value 
of her security. She now complains on the entirely different ground that 
she conveyed to Pate  by warranty title, and that if she had known of the 
assessments she would have added the amount of the assessments to the 
purchase price to recoup the damages she is liable to Pate  on the account 
of such assessments. By her affidavit, i t  appears that she conveyed the 
land to Pate on 30 August, 1913. The clerk finds that the proceedings 
forming the district were regular in all respects, except that there ap- 
pears to have been no actual personal service of summons or notice on 
Mrs. Banks or Moses Spivey, who was at  that time her husband, but that 
due publication was made for all landowners to appear in said proceed- 
ings, as required by law; that viewers were duly appointed and made 
their report within the time allowed by law; that due notice of the filing 
of the report was given to all landowners by publication, as required; 
that the report having been on file in the office of the clerk of the court 
for the ti& required by said statute, and no exceptions filed, the clerk 
affirmed the report and ordered the viewers to proceed, which they did; 
and, further, that they duly filed the final report, of which notice was 
given by publication, and for twenty days the report was open to the 
inspection of the landowners and all others interested, and at  the end of 

, said time said report was duly confirmed, and there was no appeal. The 
plaintiff files an affidavit, in which she recites that during the time the 
proceedings were pending, and when judgment confirming the assess- 
ments was made, 17 April, 1911, she lived within 10 miles of the land, 
and that when she conveyed the land (335 acres) to George B. Pate, 
30 August, 1913, she was residing at  Kinston, within 8 miles of the land. 

The clerk further found, "From a careful examination of the report 
of the viewers filed in  this cause, and carefully considerihg the assess- 
ments and classifications made of said land. that said land was benefited 
fa r  more than the amount of the assessments thereon. And, upon fully 
considering the same, I am of the opinion that the amount of said assess- 
ments should not be reduced, but, on the other hand, said assessments are 
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reasonable, and that the benefits to accrue to said land from the improve- 
ments, in my opinion, greatly exceed said assessments, and that said 
assessments and classifications so made be and the same are in  all respects 
approved and confirmed." 

This finding was struck out by the judse, on appeal, on the ground 
that i t  was not justified by the evidence, but he made no contrary find- 
ing. I t  is clear that this tract of land is liable for a proper assessment 
in  return for the benefits accruing to i t  from said drainage. I t  was not 
necessary that the owner should have assented to the formation of the 
drainage district, but only that the necessary number of the owners 
should have assented. which is not denied. I f  the land had been omitted 
by accident from the assessment, upon proper notice it could at  any time 
be assessed, nunc pro tunc. 

We have held that a mortgagee, as Mrs. Banks claimed to be, in the 
former case, was not entitled-td notice. Drainage Commission v. Farm 
Association, 165 N. C., 701, cited in this case, 171 N. C., 505, as above 
quoted. But, conceding, that she was the owner of the land when the pro- 
ceedings were instituted, and that she was not bound for lack of personal 
service, by the judgment, which was not persmal to her, and is only 
in rem upon the land, still i t  was admissible in this proceeding to notify 
the owner i n  possession and have the lands assessed in this proceeding, 
nunc pro tunc. The clerk accordingly finds: "Said assessments were 
made and duly filed, as required by law, on 17 April, 1911; the first 
assessment due and collectable thereon accrued in October. 1914, accord- 
ing to law, and during said period no portion of said assessments was due 
and collectable. On said 17 April, 1911, the assessments were duly con- 
firmed." 

The clerk further finds that, upon the facts appearing on this motion, 
he "caused the notice and summons, above referred to, to be served on 
George B. Pate, to show cause, if any he had, why said land so owned by 
him should nc.t be liable for the assessments due thereon. And upon his 
appearance, through counsel, and upon the filing of his said answer, and 
from the whole evidence before me, it appears that the benefits to said 
land, as found by the viewers, have actually accrued to said land; since 
the completion of the land for the drainage thereof the full benefits to 
said land having been received since its purchase by said George B. 
Pate." And the clerk further adjudged that each of the said assessments 
(for the years 1914 to 1921, inclusive) were and became respectively 
liens upon said land from the date each of them respectively fell due, and 
became collectable. And the said land was and became liable to said 
liens from and after the date of each of said assessments thereon became 
due and payable, and that therefore said land is liable for each of said 
assessments as the same would be liable for taxes thereon to the same 
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extent. "This finding of law was reversed by his Honor, who held that 
the entire amount of sa:d assessments were a lien upon the lands a t  the 
time they were comeyed by Mrs. Banks, then Mrs. Spivey, tc. George B. 
Pate, and should be ccllected as they respectively matured." I t  is true, 
the 1:eri was adjudc:cd 17 April, 1911, but this is not an encumbrancc 
like a rnort~tige to socure a p2st indebtedwss, but payments for future 
Fcnefits, all accrn;n? to Gcorge B. Pa te  after his purchase of the land. 

I t  ;s inconceivable th r t  George 13. Pate,  who bought and entered upon 
this land 30 Auqvst, 1913, was not f i x d  bv a c t u d  physical notice of the 
draina-e d:strict a11d Its ditches at the time he entered upon the land, or 
1-ter if the work was d-.-le aft2r that  time. H e  has not appeded from 
the judvmmt of the court in this ewe, direotino. his h11d to b- made 
li~b!e f c r  the co!lccticu of the assessments f ~11;ny due thereon i n  1914, 
1915, 1016. 1917, and 191P, all of whicli ha le  fallen due since he took 
possessicn in A n ~ u s t ,  1913. Tt is a mattzr Fetween Pate, the owners of 
tEe b o ~ d s ,  which hare b.en sold upon the faith cf the dzcree in which 
h:s  ranto or mas madc a partv, and the cc.mmiss;oners of the drainaye 
d:strict. Whether he can recao\ er agninst Mrs. Banks on her warranty 
is a matter which could p~oper lp  come u p  only in an action by him 
against her upon such warranty. 

B I I ~  ?s the cnse ;s hef?rc us, n e  think i t  p r o p r  to say that the view of 
the clerk ;s correct, that thc lands are l iah!~ to the drainage asseslments, 
just r s  ;t is liablc f c r  other taxrs as they fall due from time to time. As 
owner of the h i d ,  he d-u-s not ha1 e to consznt t?  the assessment of either 
the drainure t2x or  count^ or State tqx-t'on. The dra;naqe tax becomes 
a lien, j r s t  as the bwefits accrue, i c ,  ani~uallv. T1.e decree in the 
d r ~ i n a g e  d;qtrict is not a personal li2b:lity of Mrs. Banks, nor is i t  a 
pers3rlal 1;rb'litp of Geor-e B. Pare. I t  is a 1;en i:~ rcm, accruing 
urinudly mid rest'n; upon the land into mhosescever llarrds i t  may be at  
that  t'me. I'nte, as entered into posszss'on c.f the land n e ~ r l y  
two acd a half y e ~ r s  after the final decree establishin.; the d r a i n a ~ e  d;s- 
tr;ct, xvd necessarily w'th pllysical I.now:edve of the drainlge district. 
WII;IP suzh lien was dec re~d  by the final j u d ~ m e n t  17 April, 1911, the 
,-ss-ssments weie not l'ens then, Eut only bcname such as they snbse- 
quently accrued, respecti\ ely. They were ~ o t  actual liens and collectable 
till e-ch Sell d m ,  in turn, in the yetlrs 1914 to 1921, and therefore not 
encnmbronces w'thin the mean;ny of the warranty clause of the deed, 
a y  moTe than taxcs falling due in e d  future year. We do not see that 
Mis. Banks 112s any cause io lestrain the collection c-f the assessment for 
dra;n-ge, upon the allegat'on t'17t she wou'd be liakle on her warranty. 
Tbe rutlire benefits are adiudq.ed to be more than "the charge." 

The final declee was mzd3 17 April, 1911, after all the publicity given 
by the repeated publicat'oiis rnd the ~ i e w e r s  going upon the property, 
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making their survey and filing their report. Though Mrs. Banks may 
not have had notice actually served upon her, she must have had notice 
of the drainage work being actually done upon her land, and should have 
proceeded to ask a reassessment if i t  was excessive. She would have had 
no right to have her land exempted therefrom, more than three-fourths 
of the landowners having assented to the formation of the district, as is 
conclusively shown by the recitals in the judgment. When Pate pur- 
chased the land he must have had physical notice of the drainage canals, 
and if they were not begun till after his purchase, then he at least had 
physical notice, and should have taken the same step for revaluation of 
the assessment. The land, 335 acres, cannot escape its liability. I t  is 
merely a question of the amount of the assessment, and of this the land- 
owner, whether it was Mrs. Banks or George B. Pate, should have taken 
steps in  apt time to ask a reassessmer~t. The clerk finds that Pate had 
actual notice of these proceedings by the summons served on him in  the 
former case, October, 1914, and he has asked no reduction of the assess- 
ment against the land, nor Bas he asked to be exempted from the district, 
bnt with full knowledge has continued to receive the benefits. 

Laws 1009, ch. 442, declares : "The draillage of swamps and the drain- 
age of surface water from agricultural lands, and reclamation of tidal 
marshes shall be considered a public benefit and conducive to the public 
health, convenience, utility: and welfare." This makes the genefa1 
drainage act a police regulation, and proceedings thereunder an exercise 
of the right of eminent domain. 

The amendatory act (Laws 1911, ch. 67, see. 1 )  provides that if the 
owners of any land are unknown or cannot be found, that publication 
shall be made (which, the Court finds, was done in this case), and that 
the court shall thereupon assume jurisdiction as to the land owned by 
such parties, in  the public interests. This publication having been made, 
every presumption is in favor of the regularity of the judgment, and 
Mrs. Banks (then Mrs. Spivey) not having come forward, the presump- 
tion is that her residence was not known, and the substituted service by 
publication is  valid and, furthermore, she is also estopped, as well as 
Pate, by laches in not coming forward and asking for a reassessment, 
when, in addition to the publicity of the viewers going upon the land, 
there was the physical installment of the drainage system and repeated 
publication of the notices. 

Even if this were not so, Lumber Co. v. Comrs., 173 N.  C., 117, is not 
in  point, for that case especially refers to Banks v. Lane, 170 N. C., 14, 
and distinguishes it, holding that Pate was a party to that action, as he 
was, and as he also is in this, and in neither did he ask a reassessment 
and reduction nor appeal. H e  certainly is not entitled to have the land 
exempted from liability. I f  not an original party, he has had twice the 

15-476 
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opportunity to make objection to the assessment. 
While the judgment of his Honor that the assessments are collectable 

out of the land is correct, we do not concur in his opinion expressed, that 
the future assessments, to balance the benefits accruing from 1914 to 
1921, were encumbrances a t  the date of the final judgment on 17 April, 
1931. This was a "charge" to rise in futuro against the land, from time 
to time, into whosesoever hands the land should pass. The "charge" runs 
with the land, as do the benefits, both based on the drainage. 

Affirmed. 

A. B. HUNTER & GO. v. J. L. SHERRON. 

(Filed 16 October, 1918.) 

1. Courts-Discretion-Recalling Witnesses-Appeal and Error. 
Permitting a witness to be recalled and testify, though contradictory of 

his first evidence, is in the discretion of the trial judge, and not reviewable 
on appeal. 

2. Contracts, Written-Vendor and Purchaser - Fraud-Opinions-Mistake 
of Law. 

Where a seller of goods has induce6 a transaction by a false representa- 
tion, upon which the purchaser has relied, and which formed a material 
inducement, without which the trade would not have been made, etc., the 
question as to whether such representation was a mistake of fact or of 
law, and therefore not a false representation, will not affect the pur- 
chaser's right to annul the contract as having been obtained by fraud. 

3. Contracts, Written-Fraud-Par01 Evidence. 
Where a written instrument sued on is sought to be invalidated for 

fraud, illegality, or failure of consideration, par01 evidence thereof is 
admissible, and not objectionable on the ground that it varies or contra- 
dicts the writing. 

4. Same-Vendor and Purchaser-False Representations-Bills and Notes- 
Consideration. 

A seller of fertilizer represented to a purchaser, an illiterate man, that 
if he would sign a note with another purchaser, it would permit both ship 
ments to be made in the same car and obviate the necessity of his taking 
two notes, and that it would be the same to him if he "signed one note as 
if it were two" : Held, the statement was of the fact that the purchaser 
would only have to pay for his own fertilizer; and, as to the other fertil- 
izer, there was a failure of consideration, and evidence thereof was com- 
petent. 

APPEAL by plaintiffs from Stacy,  J., a t  March Term, 1918, of WAKE. 

A. J. Fletcher and R. N. Simm for plaintiffs. 
Robert W. Wins ton  for defendant. 



CLARE, C.  J. TO the issue, "Was the note ausd upon in this aetion 
procured by fraud on the part of the plaintiff, as aT!eged in the answer?" 
the jury responded "Yes." The plaintiffs excepted because, after the 
defendant had testified he was allowed to go on the stand again the next 
day and offer testimony which the plaintiffs claim was contradictory. 
The permission for the witness to be recalled was in the discretion of the 
court, and not reviewable. 

The plaintiffs rest their appeal almost entirely upon the refusaI to 
charge, as requested, "That even if the jury should find as a fact that 
the plaintiffs misrepresented to the defendant the legal effect of signing 
the note, this would not defeat the plaintiffs' right to recovery, since the 
plaintiffs' statement was a mere matter of opinion and could not be a 
false representation." 

I n  the notes to Wollam v. Heurn, 2 White & Tudor Ldg. Cas., Part  I, 
p. 988, i t  is said: "Whatever doubt may exist in other cases, it is clear 
that one who induces the execution of an instrument by a false or mis- 
taken statement of its legal effect or operation should not be allowed to 
take advantage of an error which he has contributed to produce." 
Champlin v. Laytin, 18 Wend., 407. 

This is an action upon a note for the balance alleged to be due upon 
the purchase money of fertilizers, and the allegation in the answer is 
that one of the plaintiffs, A. B. Hunter, approached the defendant to 
induce him to buy said fertilizers, and after the defendant had agreed 
with Hunter for the purchase of fertilizers for himself, "The said Hun- 
ter wrongfully and, with the intent to cheat and defraud, falsely and 
fraudulently pretended and represented to this defendant that if he 
would agree to have his fertilizers shipped in the car with the fertilizers 
of the defendant J. S. Brinkley, that it would save his making two ship- 
ments and be more convenient to plaintiffs, and it would save his pre- 
paring two notes, and this defendant was requested to sign a note for his 
part of the fertilizers, together with defendant Brinkley, under the belief, 
fraudulently and falsely induced by the said A. 3. Hunter, that the pur- 
pose and effect of this defendant's executing a note together with said 
Brinkley would hare the same legal effect; and this defendant, relying 
explicitly upon said Hunter's representations, which were falsely and 
fraudulently made, and believing that he would only be liable for and 
called upon to pay that part of the said note which was represented by 
the fertilizers bought by him, as aforesaid, consented to sign a note; that 
as this defendant is informed and believes, the representations made to 
him and his co-defendant were falsely and fraudulently made, and with 
the purpose and intent to cheat and defraud this defendant out of his 
property, and to make him become and be liable for the other debt of 
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the said Brinkley, all of which was without the defendant's knowledge 
or consent." 

On an allegation that a contract is obtained by fraud, parol evidence 
is always admissible. Bigelow on Fraud, 174, see. 8. 

I t  is competent to show by parol testimony that one who has become 
joint obligor is in  fact only a surety. -Welfare v. Thompson, 83 N. C., 
276. Testimony by the defendant tending to show an additional feature, 
how the note should be paid, is admissible. Bank I:.  Redwine, 171 N. C., 
565; Typewriter Co. v .  llnrdware Co., 143 N. C., 100; Evans v .  Free- 
man,  142 N. C., 61; Carrington v. W a f f ,  112 N. C., 115. 

Allegations of fraud, illegality, or want of consideration are exceptions 
to the general rule that evidence of a n  alleged oral agreement, contem- 
poraneous with the execution of a note, are not competent to contradict 
a r  vary the terms of the written contract. Carrington v. Waff, ,supra. 
I n  this case, as Sherron purchased his own fertilizer on his own credit, 
there was a total failure of consideration as to Brinkley's fertilizer, for 
Sherron got no part of Brinkley's fertilizer and no benefit therefrom. 
Taylor v. Smith ,  116 N. C., 531; Braswell 11. Pope, 82 N. C., 57; Kerch- 
ner v. McRae, 80 N. C., 219. 

The evidence of fraud in this case tended to show that i t  was perpe- 
trated, not by an agent, but by the principal, and not as to n question of 
law, but as to a fact. The representation, "It will be the same with you 
if you sign one note as if there were two," is equivalent to saying that 
the plaintiffs would not hold Sherron liable on the note, except for his 
own fertilizer. That the defendant relied upon i t  was not ignorance of 
law, but reliance upon a statement of fact by the plaintiff. The jury, 
having found this to be the fact, properly found that there was fraud in 
procuring the execution of the note for the full amount, including Brink- 
ley's part of the fertilizer. Novelty Co. v. Moore, 171. N. C., 704. 

I t  was in evidence that defendant Sherron could not read handwriting, 
and that when he signed one note to save the plaintiff the trouble of sign- 
ing two notes, that Sherron did this in reliance upon Hunter's statement. 
It was also in  evidence that the plaintiff, Hunter, admitted that Brinkley 
bought his own fertilizer, and that he had presented a separate bill to 
each for their respective part of the fertilizer. 

I 
This is not the case of a party who can read having a deed put before 

him for execution, or, if unable to read, not demanding to have it read 
over aqd explained to him. I n  such case there is negligence, and the 
party, in  the absence of fraud, cannot be heard to deny his own act and 
deed; but here the testimony is, that Hunter represented to the defend- 
ant, who was illiterate, that he could sign the two notes merely as a con- 
venience, and that he would not be responsible, except for his own part 
of the fertilizer, and that the defendant, relying upon such statement, 
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signed t h e  note. This w a s  not  ignorance of law, but a misrepresentation 
o n  t h e  p a r t  of Hunte r ,  a s  the  j u r y  find, intended a n d  calculated'to deceive 
t h e  defendant. Besides, a s  to  him, t h e  note  a s  t o  Brinkley's p a r t  of t h e  
fer t i l izer  was  without  consideration. 

N o  error. 

D. A. BAKER v. J. J. EDWARDS & SON. 

(Filed 16 October, 1918.) 

1. Reference-Exceptions-Issues Tendered-Waiver. 
Where the trial upon a compulsory reference has been concluded before 

the referee, without exception or demand for a jury trial, or issues sub- 
mitted, the mere exception to the order of reference will not have pre-, 
served this right; and where the party now demanding such trial has  won 
before the referee, and the report is before the judge on his adversary's 
exception, his not having presented the issues he desires the jury to pass 
upon, and participating in the controversy without objection until the 
referee's findings have been reversed, will be deemed a further waiver of 
the right. 

2. Same-Satisfactory Report. 
Where a party excepting to a compulsory reference has won before the 

referee, he is not relieved of the requirement that he must preserve his 
right to a trial by jury by making a demand therefor and submitting the 
issues he desires to be thus tried, etc., in apt  time, even upon his adver- 
sary's exceptions. 

3. Same-Estoppel. 
A party who has excepted to a compulsory order of reference has an 

election either to preserve his right to a trial by jury or to proceed under 
the order of reference without i t ;  and his taking the latter course, or mak- 
ing use of it ,  without objection, will escIude the other one; and where he 
has not preserved his right to a trial by jury, but attempts to do so by 
making demand and tendering issues after the judge has reversed the find- 
ings of the referee, he will be concluded by the order of the judge, though 
the findings of the referee were satisfactory to him. 

4. Reference-Exceptions-Issues-Purpose of Reference. 
Requiring issues to be submitted on exceptions taken on the hearing of a 

case before the referee is for the purpose of eliminating questions not con- 
troverted, and reducing the inquiry to a smaller compass. 

ACTION tr ied before Stacy, J., a t  J a n u a r y  Term,  1918, of WAKE, on  
exceptions t o  the  report  of a referee. 

T h e  following is t h e  statement of the  case on  appeal, a s  agreed upon  
a n d  signed b y  the  attorneys of t h e  respective parties, omitting some for- 
m a l  a n d  immaterial  p a r t s  : 
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This was a civil action ill the Superior Court of Wake County. After 
the pleadings were filed and the trial entered into before Judge Charles 
M. Cooke and a jury, the court of its own motion made an order refer- 
ring the case to Murray Allen, Esq., as appears in the record. To this 
order both plaintiff and defendant excepted and reserved their respective 
rights to a jury trial. 

The referee executed the order of reference, and made his report to the 
April Term, 1917, of the Superior Court of Wake County. At said term 
of court, by consent aa order was made, allowing both parties sixty days 
in which to file exceptions to the report of the referee, as of April Term, 
1917. That term of court ended 4 May, 1917, and defendants filed their 
exceptions on 30 June, 1917, which appear in the record. Plaintiff did 
not file exceptions. The case was calendared for hearing on trial and 
motion dockets upon defendant's exceptions at more than one term of 
court in the fall of 1917, but, not being reached for trial, was continued. 

The exceptions came on to be heard before his Honor, Judge W. P. 
Stacy, at the 2d January, 1918, civil term of the Superior Court of 
Wake County, and was heard and fully argued by counsel on both sides. 
His Honor took the evidence and typewritten briefs on behalf of plaintiff 
and defendants, and, after considering the same, announced he had 
reached a conclusion different from that of the referee, and he was of the 
opinion that plaintiff had not sustained his contention, and would sustain 
the exceptions and find the facts from the evidence according to defend- 
ant's contention. Whereupon, for t h  first time since the reference by 
Judge Cooke, plaintiff demanded a jury trial or that the case be re- 
manded to the referee, and plaintiff tendered the issue stated in record. 
His Honor refused to submit the case to the jury or to remand it to the 
referee, and stated that, viewing the evidence as he did, he would render 
judgment in favor of the defendants, except that the plaintiff would be 
allowed to cash the check given him by the defendants and which he had 
held. His Honor suggested t0 defendants to submit form of judgment to 
him the next morning. This was done, and his Honor asked if there 
was any objection to the form of the judgment. Plaintiff's counsel 
stated that the judgment was in proper form, but again contended that 
plaintiff had the right to a trial by jury upon the issues tendered, and 
again demanded a jury trial. His Honor refused to submit the issue to 
the jury. Plaintiff excepted. His Honor rendered the judgment set out 
in the record, to which plaintiff excepted. 

Plaintiff insisted upon his right to have the issue tried by jury, and 
excepted to a refusal of the same, and appealed. 

The plaintiff assigned the following errors : 
1. That his Honor refused to submit the issue tendered by the plain- 

tiff, the reference being a compulsory reference and the plaintiff having 
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excepted to the order of reference and reservd his right to a trial by jury. 
2. That his Honor signed the judgment set out in the record. 

Manning & Eitchin  for plaintiff. 
A. Jones & S o n  and James H .  Pou for defendants. 

WALKER, J., after stating the case, as above: There appears to be but 
one assignment of error in this appeal, which is, that the court refused 
the plaintiff's request for a trial by jury, under the circumstances de- 
tailed in the statement of the facts by us. We discover no error in this 
ruling. 

The procedure to be followed when a party has duly excepted to a 
compulsory reference and thereby reserved his constitutional right to 
trial by jury has been so often considered and so thoroughly settled that 
we need do little more than refer to some of the precedents. Driller Co. 
v. Worth ,  117 N.  C., 515 (8.  c., 118 N.  C., 746); Taylor v. Smith ,  118 
N. C., 127; Kerr v. Hicks, 133 N.  C., 175; Ogden v.  Land Co., 146 N.  C., 
443; Simpson v. Scronce, 152 N. C., 594; Pritchett 2). Supply  Co., 153 
N. C., 344; Mirror Co. v. Casualty Co., 153 N.  C., 373; Robinson v. 
Johnson, 174 N. C., 232, and Loan Co. v. Yokley,  174 N.  C., 573. 

I n  Simpson v. Scronce, supra, we said: "It further appears that, 
'Upon said exceptions, the plaintiff demanded a trial of the same by a 
jury.' He did not tender any issue as to any controverted fact which he 
desired to be submitted to a jury, but simply asked, in a general way, for 
a jury trial upon the exceptions filed by him. Some of the exceptions 
involved questions of law, and of course they could not be tried by a jury, 
and if, upon any exceptions which involved an issue of fact, the plaintiff 
wished to have a jury trial, he should have tendered the proper issue." 

And in Driller Co. v. M70rth, supra, it was held: "Where a party 
promptly insists upon reserving his right of trial by jury, and causes his 
objection to be tendered of record, when the compulsory order of refer- 
ence is made, he may still waive by failing to assert it in his exceptions 
to the referee's report. Harris v. Sha fer ,  92 N. C., 30; Yelverton v. 
Coley, 101 N.  C., 248." 

"The law implies that the party objecting wilkgive timely notice of the 
specific points upon which he elects to demand;i-hial by jury, instead of 
submitting to the findings of the referee, in order that the opposing 
party may know how to prepare to meet him by summoning the material 
witnesses if necessary." And, again: "Although a party has his objec- 
tion to a compulsory reference entered in apt time, he may waive his 
right to a trial by jury by failing to assert it definitely and specifically 
in each exception to the referee's report. Where there was a compulsory 
referenee objected to by defendants, and the referee filed fourteen find- 
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ings of fact, some of which reIated to questions not in issue under the 
pleadings, and defendants filed exceptions to the findings, a demand at 
the end of their exceptions for a jury trial on all the issues raised thereby 
was too general to entitle them to such a trial." Justice Brown ssys, in 
Alley v. Rogers, 170 K. C., 538: "It has been frequently held that, 
although a party duly enters his objection to a compulscry reference, he 
may waive it by failing to assert such right definitely and specifically in 
each exception to the referee's report, and by failing to file the proper 
issues," citing Driller Co. v. W o r t h ,  supra, and cases in Anno. Ed. K e ~ d  
v. H a y s ,  166 N. C., 553. 

But the case of Robinson G. Johnson,  supra, is decisively against the 
appellant's contention. We said in that case: "Plaintiffs have clearly 
waived their constitutional right to the trial of the issues in the case by a 
jury, as they failed to except to the referee's report, and did not tender 
any issues at  all, not even on the defendant's exceptions. This was 
really tantamount to an agreement on their part that the judse should 
pass upon the defendant's exceptions without a jury. Kumerous cases 
support the view that there was a clear waiver of trial by jury," citing 
cases. 

The case of Loan Co. v. Y o k l e y ,  supra, is more like this one than any 
of the others we have cited. There i t  appears that plaintiff filed no 
exceptions, but was content with the report of the referee, which he 
deemed to be in his favor, and defendant filed an excention, which was 
sustained; no objection, as here, being offered to the court passing upon 
it. But the exact identity of the two cases, both in fact and in law, will 
be better shown by quoting from the statement of the case by J v s f i c e  
Al len,  who wrote the opinion: "His Honor, then, over the objection of 
the plaintiff, made an order of compulsory reference to state the account 
between the plaintiff and the defendants. The referee appointed in the 
order, after hearing evidence for the plaintiff and the defendants, made 
his report to a subsequent term of the court, in which he found the facts 
as contended for by the plaintiff. The defendant filed exceptions to said 
report. The exceptions mere heard and mere sustained, the judge find- 
ing the facts as c~ntended for by the defendants. The plaintiff moved 
for a confirmation of the report of the referee, but stated that if the 
report was not confirmed it desired to note exceptions and formulate an 
issue or issues to be submitted to a jury. There was no objection made 
to the court hearing and passing upon the exceptions of the defendant 
to the report, nor did the plaintiff tender any issues upon the exceptions, 
nor ask for any issues to be submitted to a jury until after the judge had 
heard and passed upon the exceptions." Those are the same facts upon 
which we now must pass, and in  reference to them Judge Allen said: 
"These findings of fact are supported by evidence and are conclusive 
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upon us, and the plaintiff waived his right to have a jury trial upon 
them by failing to demand a jury upon the exceptions. The plaintiff 
could not take its chance with the judge for a favorable decision, thereby 
consenting that he should hear the exceptions and then ask for a jury 
trial if the decision was unfavorable." I t  will be noted that in both 
cases, Loan Co. v. Yolcley, supra, and the one now being considered, the 
plaintiff had a favorable report from the referee, and therefore filed no 
exceptions, but the defendant did file an exception, and the judge sus- 
tained this exception and virtually reversed the finding of the referee, as 
the judge did in this case. The plaintiff then asked for a trial by jury, 
but i t  was held by this Court, sustaining the judge below, to be plain 
that'he had waived his right to such a privilege by not asserting it in 
the proper way and at the proper time. 

I t  is argued, though, that plaintiff could not except to a report favor- 
able to himself. Of course not; but if he elected to stand by this favor- 
able report and ask a judge and not a jury to confirm it, he is clearly 
bound by his election, once made. H e  had an alternative remedy. The 
defendant had attacked the report by exceptions, alleging radical error 
in  it, and if plaintiff was not willing, as his conduct did not indicate, 
that the judge should hear and decide upon these exceptions without a 
jury, he could have enforced his constitutional right by framing such 
issues on defendant's exceptions as he thought were proper, and have 
them passed upon, not by the court, but by a jury, so that he might 
exercise his constitutional right and have the full benefit thereof by hav- 
ing a jury say whether there was any error of the referee, as specified in 
the defendant's exceptions. But this he did not do, but, by his silence, 
if not by his affirmative action and conduct, he manifestly evinced his 
purpose to make what he considered a wise and safe election, and have 
the judge decide upon the exceptions of defendants. I f  we should permit 
him now, after deliberately making this choice, and lost, to take another 
chance, it would not be fair to the defendants, who had trusted the mat- 
ter to the judge, and who supposed, and had the right to suppose, that 
the plaintiff had likewise done so. The law rarely gives a litigant more 
than one fair chance.{ Where he has two remedies, he may choose be- 
tween them and select that one which he deems the best for him, but he 
must abide the result of his choice. This is not only legally but morally 
right. 

An election of remedies is defined as the choosing between two or more 
different and coexisting modes of procedure and relief allowed by 
law on the same state of facts, and i t  was said in the Scottish 
law to be based upon the principle that a man shall not be allowed 
to approbate or reprobate. His  taking the one, or making use of it, 
will exclue or bar the prosecution of the other. The doctrine is gen- 
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erally regarded as being an application of the law of estoppel, upon 
the theory that a party cannot, in  the assertion or prosecution of his 
rights, occupy inconsistent positions. 9 R. C. L., pp. 956, 957, par. 1. 
The principle is thus stated in 9 Rul. Case Law, at  p. 958, par. 3 :  
"The doctrine of election of remedies applies only where there are 
two or mc-re remedies, all of which exist at  the time of election, and 
which are alternative and inconsistent with each other, and not cumula- 
tive; so that, after the proper choice of one, the other or others are no 
longer available. This is upon the theory that, of several inconsistent 
remedies, the pursuit of one necessarily involves or implies the negation 
of the others." And 15 Cyc., 262, states it this way: "An election, once 
made, with knowledge of the facts, between coexisting remedial rights 
which are inconsistent, is irrevocable and conclusive, irrespective of 
intent, and constitutes an absolute bar to any action, suit, or proceeding 
based upon a remedial right inconsistent with the asserted by the elec- 
tion, or to the maintenance of a defense founded on such inconsistent 
right." 

The plaintiff's argument cannot be limited in its scope or conclusion 
to the suggestion that, as the report was favorable to him, he could not 
except, for i t  reaches beyond that statement and must take in, as one of 
its necessary premises, that the plaintiff could proceed to have a jury 
hearing upon the defendants' exceptions if he had submitted issues for 
the purpose. The report would have remained intact and therefore still 
in  his favor, had he succeeded upon these issues before the jury, for the 
exceptions were all that threatened his recovery upon the favorable 
report of the referee. And the same result would have followed had he 
convinced the judge of the invalidity of the exc~ptions, and, conse- 
quently, of the correctness of the When the plaintiff joined in 
the argument of the exceptions, without asserting his right to a jury 
trial, his silence gave implied assent to the course adopted by the judge. 
See Broom's Legal Maxims (6 Am. Ed.), p. 108, star p. 140, applying 
the maxim, Qui tacet consentire videtur. I t  was a clear waiver of any 
such right. 2 Comstock, 281. The above maxim is closely related to 
another, that the acquiescence of a party who might take advantage of 
an error obviates its effect (Consensus tollit errorem) ; and so, if he does 
not object to a certain procedure, nor relies and insists on one more 
beneficial to himself, he likewise, upon the same principle, is bound by 
his silence, as if he had expressly approved that course which was taken 
by the court. "On the maxim under consideration depends also the im- 
portant doctrine of waiver-that is, the passing by of a thing-a doc- 
trine which is of very general application, both in the science of plead- 
ing and in those practical proceedings which are to be observed in the 
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progress of a cause from the first issuing of process to the ultimate sign- 
ing of judgment and execution." Broom's Legal Maxims, supra. 

I t  is also to be said-and this reason was strongly put by Mr. Pou- 
that while plaintiff was experimenting with his first choice, hoping to 
win out, the judge delivered the final judgment,,which made i t  all too 
late for the plaintiff to ask a reopening of the case, when he discovered 
that he had been defeated before the tribunal of his own choice. The 
case was then closed beyond relief to the plaintiff, except by appeal. 

The object in having issues upon exceptions is that many questions 
not controverted may be eliminated, and the issues confined to those 
items which really are in dispute, instead, if i t  can be avoided, of going 
over the entire field of inquiry by the general issue, i t  being the one ten- 
dered by the plaintiff in this case. It has the advantage of reducing the 
controversy to a smaller compass, and compulsory reference would be of 
no advantage, except under such a procedure. 

We find no error in the record, and must affirm the ruling of the court. 
Affirmed. 

S. I.". HOLDEN v. M. F. HOUCK ET AL. 

(Filed 16 October, 1918.) 

1. Trusts and Trustees-Mortgages-Deeds in Trust-Sales-Purchasers- 
Legal Title. 

The legal title to lands held in trust for thr payment of a debt is in the 
trustee, and a purchaser at the sa!e made in pursuance of the power con- 
tained in the deed and in accordance with its terms is entitled to the pos- 
session in an action brought to recover it. 

2. Same-Equity. 
Where land is conveyed in trust to secure the payment of a debt, a 

purchaser at the sale thereof made in pursuance of the lawful power and 
terms therein expressed, acquires both the legal and equitable title, when 
the sale had been conducted with perfect fsirness, every one had full 
opportunity to bid and buy, and there is no evidence of suppression or 
chilling of the bidding. 

1. Same-Injunction. 
An injunction served at  the sale Upon the trustee in a deed of trust to 

secure the payment of a debt, in this casr, after the bidding had closed, 
whell it appears to the Court that the sale was perfectly fair and regular 
and in accordance with the lawful terms and conditions expressed in the 
deed, is improvidently issued; and while the trustee should have observed 
it, if served in time, the courts will not set aside the sale in an action by 
the purchaser for the possession of the land, the trustor, the defendant in 
the action, having no real equity to protect and no substantial defense 
to set up. 
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4. Ejectment-Issues-Pleadings-Equity. 
Where lands have been regularly sold under the terms of a deed in 

trust to secure borrowed money, and the purchaser, in his action to 
recover possession of lands, has shown his legal title, and the action has 
been tried without objection under the usual issue in ejectment, it is 
necessary for the defendant to plead any equity he may claim and tender 
proper issues thereon, and having failed to do so, the plaintiff is entitled 
to recover. 

ACTIOR tried before Stacy, J., and a jury, at February Term, 1918, 
of FRAXKLIX. 

Plaintiff brought this action to recover possession of the land described 
in the complaint. I t  appears that the land was owned at one time by 
Mrs. J. A. Turner, who, with her husband, sold and conveyed it to 
M. F. Houck, m7ho with his wife are defendants. 

Plaintiff at the trial introduced in evidence a deed of trust by M. F. 
Houck and wife, Genera 0. Houck, to Ben T. Holden, which was exe- 
cuted to secure a debt of $3,800 due to W. I<. Phillips from 31. F. 
Houck, who is the defendant. This deed contained the usual power of 
sale. As there was default in payment of the debt, the trustee, Ben T. 
Holden, sold the land, after due advertisement, and plaintiff became 
the purchaser, and at a price considerably in excess of the debt and cost 
and expense of the sale. The trustee thereupon conveyed the land to 
him on 10 January, 1916. This deed was put in evidence, and plaintiff 
rested. 

Defendants, in their ansver, allege that the trustee made the deed to 
plaintiff before he had receired the purchase money; that the property 
is worth more than it brought at  the sale, and that the trustee sold it 
in one lot, without dividing it into parts and selling each of them sepa- 
rately until the amount of the debt was realized, and they charge, upon 
these allegations, that the sale was in fraud of their rights, and conse- 
quently they have the right to redeem. I t  is also alleged that, in this 
action, a restraining order was issued against a sale of the land, and that 
the deed to the land was made by the trustee after service of the order. 

The court submitted the usual issues in ejectment, and charged thk 
jury that if they believed the eridence they should answer them in favor 
of the plaintiff, and this was accordingly done. 

With reference to the collection of the purchase money by the trustee, 
and the payment of the surplus, after satisfying the secured debt, to the 
defendants or those entitled thereto, Nr .  H. K. Baker, who represented 
his mother, one of the interested parties, testified: "I am a grandson 
of Mr. W. K. Phillips. He  died 28 July, 1914. At the time of his 
death he held a note of Mr. 31. F. Houck and wife in the sum of $3,800, 
secured by deed of trust on this property. Nr .  Holden was lending 
money for my grandfather when he died. Xr .  Holden would act as 
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trustee in making these loans. Wllerl my grandfntller died tlic note hrd 
not been paid. The settlement of tlie estatc was takcli up by the execu- 
tors after the death of my grandfatllcr. Thc executors called upon X r .  
Eolden to collect this money. Mr. Holdcn ad~crtiscd the land. He 
told me some time after the land was sold tb lt he 11:~l not collcctcd the 
money, but that it was secured and he could get it an. time. I mas not 
at  all u~ieasy about the collectiol~. Xr. Tlolden still attends to mv 
mother's bnsiness, and at this time has some nionev out for her." 

Mr. T. Y. Bnlier testified: "I am one of the exerntors of the Phillips' 
estate. 1 married his gr:lnddnurhter. A l t  the tinlc. of 311.. Phillips' 
death he held this note agaillst the TIouck's p r o p c l ~ ,  :llid Tve turned 
the note OT er to Xr.  Holdell and : ~ ~ l i ~ d  him to collcct it. X r .  Rolden 
has other mnttrrs in lmud for ur tlint have not 1 wn settled. ITc told 
me that tElis nioney was securrd and hi. soi~ld qet i~ an>- time. We nere 
satisfied wit11 tliat stateme~lt." 

Judgment mas entered on tllr T er dict, o n d  defc~itln~lt. c~ l ) jp ,~ l rd .  

W A L I ~ X ,  J . ,  after stating the case : There w,ii a 111ot lo11 to nonsuit 
in this case, vllich was properly o ~ e r r i ~ l e d  by .111(7/,, h'tcii 11. Plai~t i f f  
had shown, when he rested. that he -\ms the o m m  :at 1c:i~t of the lzqal 
title, and this entitled him to the pssession of the 1:llid. tlie debt secured 
by the deed of trust h a ~ i n g  long srnce n~atured. TT'ztli, o ~ s h  i c .  Vu;i,z?~s, 
84 N. C., 456; Rwner I. Threail/j~ll, SS N C., 361. Tlli. plaintif(, hg 
the deed to him of the trustee, ncq~lirccl the le:,:ll tit1(,, and i t o d  in the 
latter's shoes. But v7e thilzli lie 'also acquired tlie equitable title. Time 
was really no defense to the artion a id ,  .~s it turns out, the iiljunction 
was issued improvidently, as defendants hcd no eyility in the land to 
protect, or that required protection by restraining the sale. The trustee 
proceeded regularly to sell the land under the power contained in the 
deed of trust, and in fact he acted at  the request of the parties, or one 
of them. The sale was duly advertised, and the defendants had the 
benefit of the full thirty days to object to the sale and enjoin the same 
if they had any valid reason for doing so, but they postponed action 
until the very day on which the sale was made, and up to the very 
moment of the sale, before issuing the injunction. They were so very 
tardy in  the matter that the injunction order was not served until after 
the sale proper was made, the land having been "knocked down" to the 
plaintiff before it arrived. There was quite a number of people, in- 
cluding real estate dealers, a t  the sale, and the biddings were spirited. 
There is no evidence of suppression or chilling of the biddings, but in 
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every respect, so fqr as appears, the sale was conducted with perfect 
fairness, and every one had full opportunity to bid and to buy. There 
is not the slightest suspicion of fraud or unfairness, and there does not 
appear to be any valid defense to this action. 

I f  the plaintiff or those conducting the sale had notice of the injunc- 
tion before i t  was completed, we see no reason for allowing i t  the effect 
of invalidating the sale, as there is not any equity or other right of the 
defendants to protect. The party owing the debt had defaulted in pay- 
ing it, and this entitled the trustee to sell under the power, and i t  was 
his duty to do so in order to raise the money necessary for its payment. 
When an injunction which has been issued to prohibit a sale is dis- 
regarded and the sale nevertheless is made, the court doubtless would 
have the power to declare the sale inoperative if this course was neces- 
sary to preserve or protect any right of the party to the suit at  whose 
instance i t  was issued, as held in Greenwald v. Roberts, 51 Tenn. (4 
Heiskell), 494. There the Court said: "It i s  not said that Nathan 
Greenwald was under an injunction against selling and conveying the 
land at  the time of his conveyance to complainant, and therefore that 
the conveyance was void. The injunction was intended for the protec- 
tion and security of Bond, by preventing a conveyance of the land so 
as to endanger or defeat his claim. The pendency of the suit and the 
injunction which operated personally on Nathan Greenwald would have 
the legal effect of making any conveyance by him inoperative, so far as 
Bond's interest was concerned. But as between Nathan Greenwald and 
a purchaser from him, the conveyance would not be affected." But as 
there is no right or equity here to protect, the trustee had the power, 
and, as we have said, it was his duty, to sell the land under the trust to 
pay the debt which defendant M. F. Houck had failed to pay, and as 
the sale was fairly conducted without any suspicion of fraud or of un- 
due advantage having been taken of defendant, and according to the 
terms of the deed of trust, i t  foreclosed the equity of redemption and 
passed the title to the purchaser, who is the plaintiff in this case, and 
defendants therefore have no further right to redeem. 

I f  the injunction was issued even improvidently, i t  was, of course, 
the duty of the trustee to obey it and desist from selling the land, pro- 
vided he had notice of it in time to do so, but i t  would be vain now to 
set aside the sale and the deed because of the injunction when no good 
would be accomplished thereby, as the defendants have no real equity 
to protect and no substantial defense to the action. 

They consented to try the case on the issues submitted by the court, 
as they did not object to them, and made no request for issues based 
upon any equity or defense they may have supposed that they had. The 
issues which were submitted being those appropriate to an action of 
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ejectment, there was no question involved but the legal title of plaintiff 
and his right of possession, and therefore there was nothing to obstruct 
his recovery. 

We may add that a few days after the sale-that is, on 11 January, 
1916-the trustee addressed a note to the defendants Mr. and Mrs. 
Eouck, in which he offered to submit a statement showing the surplus 
due to the trustor after paying the debt secured by the deed of trust and 
the expenses of the sale, but they seem not to have pressed the matter 
to a conclusion, but preferred to continue the litigation. The trustee 
and purchaser had a good reason for not making a settlement as, between 
them, it being the pendency of the suit in which the injunction issued. 
The defendants no doubt can get their money at any time by applying 
to the trustee, who has shown every disposition to act with perfect pro- 
priety and with due regard for the rights of those for whom he held in 
trust. 

As we have said, there was no objection to the issues submitted by 
the court, and no issue tendered as to any equity of the defendants, if 
they had any. An equity must be pleaded and, of course, proper issues 
tendered thereon. I t  cannot be considered under the ordinary issues in 
ejectment. McLaurin v. Cronly, 90 N .  C., 51 ; Buchanan v. Warrington, 
141 N.  C., 39. But there was really no equity. 

The defendants were shown to be in  possession of the land, and there 
was no request for instructions as to this matter. There is nothing, 
therefore, in this exception. 

The learned judge ruled correctly upon the evidence and issues, and 
there is no cause for a reversal. 

No error. 

M. W. TIGHE ET AL. V. SEABOARD AIR LINE RAILROAD COMPANY. 

(Filed 16 October, 1918.) 

Railroads- Condemnation- Easements- Rights of Way- Deeds and Con- 
veyances-Charter Width. 

A conveyance of so much of the owner's land as may be taken in making 
a connection with another milroad, within the city's limits, according to a 
certain survey, is not ipso facto a conveyance of the full width thereof 
authorized by its charter; and where a milroad company acquired by 
deed a less width of land as a right of way than that authorized by its 
charter, it can take more of the land ouly by condemnation and compen- 
sation, in the absence of further contract. 

HOKE, J., concurring in result. 

APPEAL by defendant from Stacy, J., a t  January Term, 1918, of 
WAKE. 
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This  action is to recorer damages for  alleged encroachment upon the 
property of plaintiffs i n  the construction of a track between Johnston 
Street and a point near Boylan Avenue bridge in  Raleigh. 

Upon the complaint, the plaintiffs moved for a restraining order 
against the construction of the track on their property. The motion 
was denied, but defendant was required to give bond in  the sum of 
$2,500 to pay all damages and costs that  might be awarded plaintiffs in 
this action. I11 the judgnmit overruling the motion for a restraining 
order the plaintiffs and the defendant waived condemnation proceedings 
and agreed tliat the issue ac to title to the property in dispute should 
be tried, and if plaintiffs established title the issue of da in~ges  should 
he tried. 

I t  appeared that one of plaintiffs' clemelits of damages mas the alleged 
closing of the entrance from D a ~ m o n  Street to the property of tlie plain- 
tiffs, a11d defei~dant clairned Illat if tlie title to the property shou!d be 
found in  the plaintiffs, tllen the defendant by the exercise of its rights 
under Revisal, 2569, 2370. 2371, could caondemli a w t h e r  entrance to 
plaintifis' property and thereby greatly reduce the damases to mliich 
they ~ c o a l d  he liable. I n  ;~c.cerdance with the agreempnt, the question 
only of encroa<+hnient 7x1s considered in the tr ial  from vhich this appeal 
is t:tlic.n. 

Thc contentions of the ctefe~~ilavt supported h~ (,I idenw are as follo~vs : 
I .  C l ~ ? ; ~ t e r  68, Lans IS99, ,ii~t!~ori/ed t l i ~  Kil(~iy11 nrld Gnston Rail- 

road Cornpans- to co11solid:~te n i th  o t l~cr  railrord cimpallicq and to lcase 
or otllelrrise aeqnire tllcir piopcrty. 

2. Chapter 34, Laws 1899, authorized the d e f e l ~ d ~ n t  company to unite 
n it11 the Ilic.lm~ond, P e t ~ l s h u r g  and Caroliii:~ 1::iiircmin Compnny. 

3. (':I ap iw  168, P r i ~  ate 1 , a x  1901, clinpter 1 001, a~lt!ioi ized the de- 
fclidal~t, succeqsor of the Richrnor~l, Petcrshnrg :ind Cinr(.Lina Railroad 
C'onil)qn-, to possess aild esercisi. the poners co~iferrecl L I ~ I ~ ~ L  the latter 
road, and nutlxori~ed leascs, purchases, sales or  consolidations be tnwn i t  
and ~ t h  ri~ilrond and tranbportation companies. 

4. By articles of agreement and merger and consolidation entered into 
11 October, 1915, and filed in the office of the Secretary of State on 15 
Kovember, 1915, the Seabonrd Ai r  Line Railroad and Carolina, Atlantic 
and Western Railroad Company formed the Seaboard Air  Line Rail- 
road Company, and the lattcr became possessed of all the rights, privi- 
leges and easements formerly possessed by the Seaboard Air  Line Rail- 
road. 

5. Under the statutes of this State and by the articles of consolidation 
and merger, the defendant claims that  as successor of the Raleigh and 
Gaston Railroad Company i t  is  entitled to all the rights, privileges and 
easements of said company, including the right of way herein set out. 
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6. The deed from Jepthah Horton to the Raleigh and Gaston Rail- 
road Company 12 ,Iugust, 1853, conveyed "so much of a certain tract 
of land lying and being in the county of Wake and bounded as follows, 
to wit:  Beginning at S. E. corner of Mrs. Natilda Wedding's lot and 
running R. 16 poles to a stake, then W. 18 poles to a stake, then S. 16 
poles to a stake, then E. to the beginning, containing by estimation 1 
acre, 3 roods and 8 poles, as may be taken in  constructing the connection 
between the Raleigh and Gaston and North Carolina Railroad accord- 
ing to survey made by Ed. Xyers, civil engineer, to have and to hold to 
the said party of the second part (Raleigh and Gaston Railroad Com- 
pany) and its assigns forever, with all and every the appurtenances 
thereunto belonging." 

7. The charter of the Raleigh and Gaston  ailr road Company fixed 
the right of way of said company at forty feet on each side of the center 
of the track, and i t  was authorized thereby to take a right of way of 
that width. 

8. The deed from Jepthah Horton to the Raleigh and Gaston Rail- 
road Company was executed and recorded prior to the deed from Jep- 
thah Horton to John Tighe, under which the plaintiffs claim. 

9. The land occupied by defendant's track in Kovember, 1916, is a 
part of defendant's right of way of which i t  acquired by consolidation 
and merger with the Raleigh and Gaston Railroad Company. 

10. Chapters 140 and 527, Laws 1852, incorporating the Raleigh and 
Gaston Railroad Company, ratified 2 December, 1852, provides: "Be 
i t  further enacted, That to enable the said Raleigh and Gaston Railroad 
Company to effect a junction and form an actual connection with the 
North Carolina Railroad Company whenever the superstructures shall 
have been laid on that part of the road of the North Carolina Railroad 
Company lying between Raleigh and Goldsboro, 2s provided in the 
fifty-second section of the act incorporating the North Carolina Rail- 
road Company, the president and directors are hereby invested with 
full power and authority to make all necessary contracts for the con- 
struction of said road and to resort to the same means for purchasing 
or condemning such lands as may be required therefor as are provided 
in  the act incorporating the North Carolina Railroad Company." 

11. Chapter 82, Laws 1848-9, incorporating the North Carolina Rail- 
road Company, which is referred to in the abovc mentioned charter of 
the Raleigh and Gaston Railroad Company, has this provision, among 
others: "The right of said company prescribed in section 27 of this 
act shall extend to condemning one hundred feet on the main track of 
the road, measuring from the center of the same, unless in the case of 
deep cuts and fillings, when said company shall have power to condemn 

16-176 
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as much in  addition thereto as may be necessary for the purpose of 
constructing said road." 

12. The defendant contends that the Raleigh and Gaston Railroad 
Company had power under section 18, chapter 140, Laws 1852, con- 
strued in  connection with section 28, chapter 82, Laws 1848-9, to take a 
right of way of the width of one hundred feet on each side of the track. 

13. I n  the general statute on Railroads, Revisal, sec. 2597, i t  is pro- 
vided that the width of land condemned for anv railroad shall be not 
less than eighty feet or more than one hundred feet, and defendant con- 
tends that under its terms the Raleigh and Gaston Railroad Company 
was required to condemn a right of way not less than eighty feet in 
width and not more than one hundred feet in width across the land of 
Jepthah Horton. 

14. The defendant's track, which was constructed in November, 1916, 
and which occupies the land claimed by the plaintiffs in their complaint, 
the defendant contends, was constructed entirely within the limits of the 
right of way acquired by the defendant in its merger and consolidation 
with the Raleigh and Gaston Railroad Company. 

15. The defendant further contends that said track was constructed 
on said right of way for a necessary railroad purpose, to properly per- 
form its public functions, to supply better facilities therefor, and in 
order to properly conduct its business as a common carrier of passengers 
and freight, and in order to supply better facilities for connection with 
the track of the n o r t h  Carolina Railroad Company. 

16. The defendant also sets up as a defense that if i t  has encroached 
upon plaintiffs' land, as alleged in the complaint, such encroachment was 
made more than five years before the commencement of this action and 
for the purpose of constructing a railroad thereon, which had been in 
operation more than two years since such alleged encroachment, and the 
defendant pleaded in bar of plaintiffs' right to recover damages for said 
encroachment Revisal, 394, as follows: "No suit, action, or proceeding 
shall be brought or maintained against any railroad company owning or 
operating a railroad for damages or compensation for right of way or 
use and occupancy of any lands by said company for use of its railroads, 
unless such suit, action, or proceeding shall be commenced within five 
years after said lands shall have been entered upon for the purpose of 
constructing said road, or within two years after said road shall be in 
operation.'' 

The jury having responded to the issue, :'Did the defendant encroach 
upon plaintiffs' land?" in the affirmative, the defendant appealed from 
the judgment entered thereon. 

Armistead Jones & Son and Robert C. Strong for plaintiffs. 
Murray Allen for defendant. 
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CLARK, C. J. The defendant relies upon a deed from Jepthah Hor- 
ton dated 12 August, 1853, conveying "so much of an acre tract of his 
land (describing the land) as may be taken in constructing the connec- 
tion between the Raleigh and Gaston and North Carolina Railroad 
Company, according to the survey made by Ed. Myers, civil engineer." 

The plaintiffs claim as heirs of John Tighe, to whom Jepthah Horton 
conveyed the balance of the land on 12 October, 1869, or about sixteen 
years later than the defendant's deed. The defendant laid a single track 
to make this connection, and has introduced no evidence as to how much 
of this land was taken by the Ed. Myers survey, and relies upon the pre- 
sumption that in  laying this single track either the 80 feet authorized 
right of way under the Raleigh and Gaston Railroad Company charter 
or the 200 feet right of way authorized by the North Carolina Railroad 
Company charter would prevail. I f  the former, i t  would include the 
locus in quo; and if the latter, i t  would take three-fourths of the tract 
conveyed to the plaintiffs' ancestor, John Tighe. 

The plaintiff introduced evidence tending to show that only one- 
quarter of an acre was used and occupied by the railroad company under 
the Ed. Myers survey, and that continuously since the deed in 1869 to 
John Tighe, under which they claim they have occupied the locus in, quo; 
that for a long time i t  was their home; that on the northern part of the 
land John Tighe had planted a hedge, and between this hedge and the 
railroad right of way they had a 10-foot drive on this land, leading into 
North Dawson Street; that two or three times, more than two years 
prior to the commencement of this action, the defendant had thrown 
cinders upon this pathway, but had desisted when forbidden to do so; 
that in 1916 (less than two years prior to the beginning of the action) 
the defendant contructed a double track, covered up the entire driveway 
and hedge, closing the plaintiffs' outlet to the street and making their 
property undesirable. The defendant introduced no evidence on the 
above matters, except in confirmation of the building of the double track 
in  1916 and of the existence of the hedgerow, which is now covered up 
by the double-track embankment. 

While the presumption is that Ed. Myers, the civil engineer, laid out 
the right of way to the full 80 or 100 feet wide, as authorized by the 
charter, if necessary to make the physical connection, this is subject to 
the evidence tending to show that only one-quarter of an acre was used 
and occupied by the railroad company under the Ed. Myers survey, and 
the jury, under the instructions of the court, free from error, so found. 

I n  Hemdrix v. R. R., 162 N. C., 9, the conveyance to the railroad was 
of "so much of our land as may be occupied by said railroad, its banks, 
ditches, and works." This deed was executed in 1862, and the grantee, 
prior to 1865, constructed a line of railroad through the property, taking 
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TIGHE O. R.. R. 

a strip of land 50 to 55 feet in  width. The railroad company in  1909 
widened its right of way and took additional land for that purpose. It 
was contended by the plaintiff that, under the language of the deed, the 
defendant was restricted to the right of way originally occupied. But 
this Court held that, under such deed, the railroad company could take 
the necessary land to the extent of the right of way prescribed by the 
charter. 

So, also, in  R. R. v. Bunting, 168 N.  C., 579, the Court held that a 
railroad company may occupy its right of way to its full extent when- 
ever the proper management and business necessities of the road, in  its 
own judgment, may require it, though the owner of the land can use and 
occupy a part of the right of way not used by the railroad in a manner 
not inconsistent with its full enjoyment of the easement. 

Indeed, our decisions are uniform that when a railroad comnanv has 
1 " 

acquired the right of way by condemnation or by purchase of the right 
of way, the deed not limiting the conveyance to Jess than the statutory 
width (as in Hendrix v. R. R., supra), or has entered upon the land and / acquired it without condemnation and without conveyance, by reason of 
the acquiescence of the owner for the statutory time-in all these cases, 
while the railroad can use only the part actually occupied (the adjacent 
proprietor using the rest of the right of way sub modo, that is, subject 
to the easement of the railroad), still in all these cases, whenever the 
necessities of the company require it, i t  can extend its user of the right 
of way to the extent of the statutory right for additional tracks or other 
railroad purposes. This matter has been fully discussed and uniformly 
decided in many cases. R. R. v. Olive,  142 N.  C., 264, and the large 
number of cases there cited, among others, especially R. R. v. Sturgeon, 
120 N. C., 225; R. R. v. McCaskill, 94 N.  C., 746; Barker v. R. R., 131 
N. C., 214, and the citations to R. R. v. Olive in  the Anno. Ed. Also, 
in  the cases cited by Hoke, J., in R. R. v. Bunting, 168 N. C., 580. 

The present case, however, is distinguished from the above, for here 
the defendant railroad did not acquire the right of way either by con- 
demnation or by occupation, without objection, for the statutory time, 
nor by a deed for the "right of way," all of which would be presumed to 
give an easement to the fu l l  width of the right of way allowed by the 
charter or the general law; but the defendant railroad was content to 
accept a deed specifying as the boundary "according to the survey made 
by Ed. Myers, civil engineer," and the jury find that this did not em- 
brace the locus in quo. The defendant therefore is restricted to the 
boundary described in  its deed. I t  can now occupy land beyond that 
limitation by the exercise of the statutory authority of condemnation 
with compensation, but not otherwise. 

No error. 
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ANDERSON JONES v. A. F. WILLIAMS ET ALS. 

(Filed 16 October, 1918.) 

1. Mortgages-Lands-Purchase by Mortgagee--Burden of Proof-Evidence 
-Verdict Directing. 

The burden of proof is upon the mortgagee, in his action to recover 
lands, to show that his purchase from the mortgagor qf a part of the 
lands covered by the mortgage, by other evidence than his deed, was fair, 
free from oppression, and that he had paid for the land what it was rea- 
sonably worth; and where he has failed to introduce such evidence, an 
answer to the appropriate issue is properly directed in the mortgagor's 
favor. 

2. Appeal and Error-Costs-Prejudicial Error. 
The appellant cannot reasonably complain, on appeal, that he has been 

taxed with a part of the costs, when on the trial the principle issue has 
been decided against him. 

ACTION tried before Culvert, J., at March Term, 1918, of DUPLIN, 
upon these issues : 

1. I n  what amount, if any, is the defendant Rufus Branch indebted 
to the plaintiff, Anderson Jones? Answer: $529.50, with interest from 
23 December, 1901, and subject to a credit of $38.50 as of 16 January, 
1902. 

2. I n  what amount, if any, is defendant Rufus Branch and wife 
indebted to A. F. Williams, assignee of E. J. Martin & Sons, on account 
of the notes and mortgages sued on? Answer: $250 and interest from 
16 January, 1902, with a credit of $13.91, 3 December, 1902. 

3. Was the sale of the 46 acres of land, made by Rufus Branch and 
wife to Anderson Jones on 23 December, 1901, open, fair, bona fide, and 
made for a fair consideration ? Answer : No. 

4. What is the fair annual rental value of the said tract of 46 acres 
of land since 23 December, 19018 Answer: $35 annually. 

5. What is the fair rental value annually of the 109 acres of land 
since December, 19042 Answer : $100 annually. 

The court rendered a judgment decreeing a sale of the land and ad- 
judging the rights of the parties, to which plaintiff excepted and ap- 
pealed. 

Stecem CG Beasley for palintif. 
I$. D. Willianzs for defendant A. F. Williams. 
Henry 3. Faison for defendant Branch. 

BROWN, J. This case was before us at  a former term, and is reported 
155 N. C., 179, where all the facts are fully stated in the opinion of 
Justice Walker. 
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At March Term, 1918, the case was tried before a jury upon issues 
arising upon exceptions to referee's report. 

The plaintiff assigns error in refusing to submit the following issue: 
"Was the sale of the 46 acres of land, made by Rufus Branch and wife 
to Anderson Jones on 23 December, 1901, open, fair, born fide, and made 
for a fair consideration?'' We are unable to distinguish between the 
proposed issue and the one submitted as No. 3 and found against 
plaintiff. 

The plaintiff requested the court to instruct the jury as follows: 
"It being admitted that on 23 November, 1901, Rufus Branch and 

wife, Christianna Branch, reconveyed to Anderson Jones 46 acres of the 
245-acre tract, at which time Anderson Jones held a mortgage upon the 
whole tract, and the relation of mortgagor and mortgagee existed be- 
tween them; that on account of this relation the law presumes that the 
transaction was fraudulent ; but if the jury shall find from the evidence 
that the transaction was free from fraud or oppression, and that the 
price paid for the land, under all the circumstances, was fair and reason- 
able, then the presumption of fraud raised by the law is rebutted, and 
the sale and conveyance of the 46 acres of land would be valid, and the 
defendants would have no right to set the same aside upon this ground." 

This instruction is undoubtedly a clear and correct statement of the 
law applicable to the third issue; but we find no evidence in the record 
to support it. The plaintiff was the mortgagee, who purchased the 46 
acres from his mortgagor. 

The law put the burden of proof upon the plaintiff to show by other 
evidence than the deed itself that the transaction was fair and free from 
oppression, and that he paid for the land what it was really worth. 
Jones  v. Pullen, 115 N.  C., 465; McLeod v. Bullard, 86 N.  C., 210. 

We find no evidence in the record tending to show these necessary 
facts. The court was therefore justified in instructing the jury to 
answer the third issue ?NO." 

We find no error in the judgment rendered by the court upon the 
issues. 

The court taxed Anderson Jones with one-fifth of the costs, to which 
he excepts. As the principal issue raised was decided against him, we 
see no reason for complaint on his part that he was taxed with only a 
fifth of the costs. 

No error. 
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S. BANE v. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 23 October, 1918.) 

1. Carriers of Passengers-Riding on Platform-Notice-Statutes. 
Revisal, see. 2628, requires only that the notice to be placed by a rail- 

road company in its coach, relieving the company from liability to a pas- 
senger injured while riding on the platform, etc., shall be in English, and 
the fact that such passenger cannot read that language is immaterial. 

2. Same-Call for Station- Stopping Train- Verdict- Findings- Instruc- 
tions-Proximate Cause. 

Where there is evidence tending to show that a passenger on a railroad 
train had left his seat in the coach, wherein the statutory notice (Revisal, 
see. 2628) had been properly posted, after a station had been called, and 
was injured in a collision with a derailed car, while standing with one foot 
on the step of his car, slowly coming to a stop, and it appears that he would 
not have been injured had he remained seated in the coach, an answer to 
the issue as to the defendant's negligence in its favor, under a proper 
instruction as to the defendant's liability under the circumstances, inclnd- 
ing the principle as to the proximate cause, is a finding that the plaintiff's 
negligence was the proximate cause of the injury. 

APPEAL by plaintiff from Bond ,  J., at March Term, 1918, of DURHAM. 

B r y a n t  & Brogden  f o r  plaintif f .  
W .  B. R o d m a n  and W .  B. Guthr ie  for defendant.  

CLARK, C. J. The plaintiff, a passenger on the eastbound train from 
Raleigh to Norfolk, had paid his way to Farmville, N. C. S t  Stantons- 
burg, a small station, just before reaching F'armville, where there was a 
pass-track, the plaintiff got out on the and on the left side of 
the train, which was on t h e  opposite side to the station, while his train 
was still moving, when a freight train coming west moved into the siding, 
pushing ahead of it three cars already on the siding, which ran over a 
section hand, thereby derailing the front box car, which was empty. 
This car, leaning over towards the main track, bouncing along on the 
ties, struck the side of the passenger coach, where the plaintiff was hold- 
ing to the grab-iron as he stood on the platform, with one foot on the top 
step. This box car, striking the passenger train, broke some windows in 
the forward colored coach, the engine and baggage car passing safely, 
and knocked off the grab-iron which the plaintiff was holding, and the 
plaintiff received a slight scratch or wound on the hand. The coach in 
which plaintiff was r a i n g  was not injured at  all-no windows broken 
and none of the passengers in any of the coaches were hurt, and plaintiff 
admits that if he had kept his seat in the car he would not have been 
hurt. 
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The court charged the jury, as requested by plaintiff, that "The mere 
announcement of the name of a station is not an invitation to  alight; 
but when such an announcement is followed by a stoppage of the train 
soon thereafter, i t  is ordinarily notification that the train has arrived a t  
the usual place for landing passengers, and under such circumstances a 
passenger may reasonably conclude that i t  has stopped at the station 
and endeavor to get off, unless the circumstances and indications are 
such as to render it manifest that the train has not reached the proper 
and usual landing place." 

"The court charges you that if you find from the evidence in this case, 
and the greater weight, that the train upon which plaintiff was riding 
was struck by an engine or box car owned and operated by the defendant, 
this would be negligence; and if this was the proximate cause of injury 
to the plaintiff, and you so find, you would answer the first issue 'Yes.' " 

"If you find from the evidence in this case, and by the greater weight 
thereof, that the plaintiff was a passenger on the defendant's train, going 
from Raleigh to Farmville, N. C. ; that he had not had breakfast, and 
as the train was approaching Stantonsburg the porter called out the 
station, and soon afterwards the train slowed down and came to a stop 
a t  the usual stopping place; that plaintiff, after the train stopped, 
stepped upon the platform of the train to get or seek something to eat; 
that he then caught the iron rails, or grab-irons, for the purpose of 
alighting, and while in this position a derailed car on a pass- or side- 
track was run or pushed by the defendant against the passenger train 
upon which the plaintiff was traveling, and thereby caused the injury 
to the plaintiff, this would be negligence on the part of the defendant; 
and if this was the proximate cause of injury to the plaintiff, and you so 
find, you will answer the first issue 'Yes.' " 

The court then instructed the jury that the Legislature had seen fit to 
enact the following statute (Revisal, 2628) with reference to passengers 
riding on the platform of trains : "In case any passenger on any railroad 
shall be injured while on the platform of a car, or on any baggage, wood, 
or freight car, in violation of the printed regulations of the company 
posted up at  the time in a conspicuous place inside the passenger cars, 
then in  the train, such company shall not be liable for the injury, pro- 
vided said company at the time furnish room inside its passenger cars 
sufficient for the proper accommodation of its passengers." 

The evidence was uncontradicted, and the jury found that the defend- 
ant had complied with the statute by posting up in  a conspicuous place 
the required notice forbidding passengers to ride upon the platform 
while the train was in motion, and that there was room within the car 
for the accommodation of the plaintiff and all other passengers. The 
court correctly told the jury that i t  was immaterial whether the plaintiff 
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was a Hebrew and read Yiddish, but could not read English, for the 
statute did not require the notice to be printed in any other language. 

I n  Shaw v. R. B., 143 N. C., 312, i t  was held that, though the plaintiff 
stepped out on the platform under a hona fide belief that the train was not 
moving, and a reasonably prudent person, under similar circumstances, 
would have so believed, yet, if in  fact the train was still moving, the 
plaintiff could not recover damages sustained by a sudden and violent 
jerking of the train, which mould not have caused the injury if the pas- 
senger had remained in the car till the train actually stopped. I n  Wag- 
ner v. R. R., 147 N. C., 315, commenting on Xhaw v. R. E., it was held 
prima fucie negligence to ride on the platform of a moving train after 
a station is called, but before it has come to a stop or very nearly so. 

This is not the case of stepping off a slowly moving train by the invita- 
tion of the conductor, as in Xance v. R. R., 94 N. C., 619, and cases cited 
thereto in Anno. Ed. 

In  Wallace v. R. R., 174 N. C., 171, i t  was held that the railroad com- 
pany is not relie~ed of the requirement of a high degree of care to a 
passenger who steps off the train during a stop at an intermediate sta- 
tion, even though without notice to the conductor and for purposes of his 
own. The jury mere so instructed in this case by the court giving the 
prayer of the plaintiff to that effect. 

The jury found as to the second issue that the train was still moving 
when the plainti8 was hurt, and that he was on the platform in violation 
of the statutory notice in the car. I t  being admitted by the plaintiff that 
he mould not have been hurt if he had remained in  the car till the train 
stopped, the finding of the jury on the first issue that he was not injured 
by the negligence of the defendant, taken in connection with the charge, 
is a finding that the negligence of the defendant was not the proximate 
cause of the injury. 

The exceptions as to contributory negligence and on other grounds are 
theref ore immaterial. 

No  error. 

HANNAH H. McEWAN ET AL. V. S. D. BROWN ET -4~s. 

(Filed 23 October, 1918.) 

1. Wills-Execution-Another State-Real Property-Title. 
For a will executed in another State to pass title to real property here, 

it must also have been executed according to the laws of this State. 

2. Wills- Clerks of Court- Probate - Evidence - Commission - Caveat- 
Statutes. 

The statutory power given the clerk of the Superior Court to issue a 
commission to take proof touching the execution of a mill executed in 
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another State does not restrict the right to caveat a will probated on a 
certified copy of the will filed in the clerk's office. 

3. WiIls - Holograph - Safe-keeping - Beneficiary - Probate-Evidence- 
Deceased Persons-Statutes. 

Where the validity of a holograph will depends upon its having been left 
with the beneficiary for safe keeping [Revisal, 3127 (2) ] ,  his testimony 
thereof, after the death of the testator, is a transaction or communication 
of which he may not testify. Revisal, 1631. 

4. Wills - Probate - Clerks of Court - Certified Copies - Solemn Form- 
Lands-Cloud on Title-Equity. 

Where a will executed and probated in another State is relied upon to 
pass title to real property here, and a certified copy has been filed in the 
office of the Superior Court in the county wherein the lands lie, and it 
appears therefrom that the law of this State has not been sufficiently com- 
plied with, the heirs at  law in possession may maintain a suit to declare 
the writing a cloud upon their title, whereon the beneficiary under the will 
may offer it for probate in solemn form, and the issues as to mental in- 
capacity or other matters affecting its validity may be raised. 

5. Wills- Personalty- Title-Testator's Domicile-Caveat-Courts-Juris- 
diction. 

A will, valid under the laws of the testator's domicile in another State, 
will pass title to the personal property situated here, though not in con- 
formity with our statute; and a caveat should be filed, if the validity of 
the will be contested, in the courts of the testator's domicile. 

BROWN, J., took no part in the decision of this case. 

THIS is an appeal by plaintiffs from Connor, J., sustaining a demurrer 
ore tenus to the complaint, April Term, 1918, of BEAUBORT. 

Small, MacLean, Bragaw & Rodman for plaint,ifs. 
N .  T .  Green. and F .  8. Spruill for defendants. 

CLARK, C. J. The plaintiffs are the sister and nephew and only heirs at  
law and next of kin of Sylvester Brown, who died in an insane asylum 
in Virginia, where he had been confined for several years. He  died 
unmarried and without issue, 25 December, 1915, seized of real and per- 
sonal property in Beaufcrt County. The administrator, who qualified 
in Beaufort, holds said personal estate for distribution upon determina- 
tion of this action. The plaintiffs, as heirs at  law, have divided the 
land by deed, duly registered. 

On 20 January, 1916, the defendant S. D. Brown, a nonresident of 
this State, filed in the office of the Clerk of the Superior Court of Beau- 
fort a certified copy of the last will and testament of Sylvester Brown, 
and of the probate thereof, in the Corporation Court of Norfolk, Va., 
claiming that by virtue thereof he is entitled to the real and personal 
property of the decedent lying in Beaufort County. 
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The complaint alleges that said paper-writing is not the last will and 
testament of Sylvester Brown, assigning mental incapacity and undue 
influence; and, further, that the certification of said paper-writing and 
of the proof and probate are void and of no effect, for that the laws of 
this State were not complied with, especially as to the said real estate, 
and that the only effect of filing such copy in the clerk's office is to cast 
a cloud upon plaintiffs' title to said real estate. The plaintiffs asked that 
they be declared the owners of said real and personal property of the 
decedent in Beaufort County, and that said paper-writing be declared 
not the last will and testament of Sylvester Brown and of no effect in 
this State. 

The alleged will is a holograph and purports to bequeath and devise 
the testator's entire property, real and personal, after the payment of 
debts and burial expenses and reserving $100 for a monument, to S. D. 
Brown, his cousin. 

The holograph will was without subscribing witnesses. I t  was not 
found among testator's valuable papers, but the devisee, S. D. Brown, 
produced i t  and testified that it was lodged with him for safe-keeping. 

When a citizen of another State devises land in this State, such devise 
has no "validity or operation unless the will is executed according to the 
laws of this State, and that fact must appear affirmatively in the certi- 
fied probate or exemplification of the will." Rev., 3133; R. R. v. Xining 
Co., 113 N. C. ,  241; Drake 71. Nerrill, 47 N. C., 368. 

The statute further provides that if it does not appear that the will 
was executed according to the laws of this State, the clerk shall have the 
power to issue a commission for taking proofs touching the execution of 
the will. The title to lands lying in this State can pass only by deed, or 
will, duly proven according to the laws of this State, or, in  case of intes- 
tacy, by descent, under our statute. The will of a nonresident is not 
effective as to realty here unless executed according to the laws of this 
State, and this must affirmatively appear in the certified probate. Rev., 
3133. While that section gives the clerk power to issue a commission to 
take proofs touching the execution of the will, this does not restrict the 
plaintiffs from caveating the same and requiring proof in  solemn form, 
as in the case of the probate of a will had in this State in  common form. 

The testimony of S. D. Brown that the will was deposited with him 
for safe keeping is a most essential and indispensable fact in the execu- 
tion of the will, and it was a transaction between him and the deceased, 
which he was incompetent to prove by Rev., 1631, and the demurrer 
should have been overruled. Rev., 3127 (Z), requires that the holograph 
will must not only be proven "on the oath of at  least three credible wit- 
nesses who state that they verily believe such will and every part thereof 
is in the handwriting of the person whose will i t  purports to be, and 
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whose name must be subscribed thereto, or inserted in some part thereof," 
but, further, "it must appear on the oath of some one of said witnesses, 
or some other credible person, that such will was found among the valu- 
able papers and effects of the decedent, or was lodged in thc hands of 
some person for safe keeping." 

I n  Cornelius v. Brawley, 109 N. C., 542, the Court held that the widow 
and devisee was competent to prove that the script propounded Tvas found 
among the sduable papers of the deceased, because this was not a trans- 
action or communication between the deceased and the witness. 

Abton  v. Davis, 118 K. C., 213, also relied on by the defendant, does 
not hold that the devisee was competent to prove that the paper-writing 
was deposited with her, but the letter which was held to be a will, though 
found in her possession, stated on its face that i t  was deposited with her. 
I t  should not pass unmentioned that AZston v. Davis, supra, has been 
overruled by Spencer v. Spencer, 163 N.  C., 88. Fester T .  Collins, 101 
N .  C., 114, merely held that witnessing a will at the request of a testator 
is not a personal transaction with the deceased which the witness is 
incompetent to prove (ReT., see. 1631) ; the attesting witness, though a 
beneficiary, being the witness of the lam and not of the parties. Rev., 
3120, while admitting such witness as competent, renders void the devise. 

I n  Cox v. Lumber Co., 124 N.  C., 78, it was held that the executor and 
devisee in a will was competent to prove the existence of the will, its pro- 
bate and registration, where destroyed by fire, and also its contents and 
his qualifications as executor, because these matters, all occurring after 
the death of the testator, were not transactions between him and the 
deceased. Under our decisions, the devisee might also prove the hand- 
writing of a holograph will, or the signature of the testator, for these are 
not transactions between him and the deceased. Sawyer v. Grandy, 113 
N.  C., 42 ; Ferebee 2 % .  Priichard, 112 N .  C., 83 ; Buie v. Scott, 107 N .  C., 
181 ; Hussey v. Kirkman, 9 5  N .  C., 63. So, also, a witness can prove the 
value of an article sold to defendant's intestate, but not that he made the 
sale (March v. Verble, 79 N. C., 19), or to prove any act of the deceased 
not had with himself. 8. v. Osborne, 67 N. C., 259. 

A witness would not be competent to prove in his om1 interest that he 
handed the deceased an account with the view of proving an implied 
acknowledgment. Lane T .  Rogers, 113 K. C., 171. The defendant relies 
upon Hampton r 3 .  Hardin, 88 N .  C., 592, where the Court held the devisee 
and executor competent to prove that the holograph will vas  deposited 
with her for safe keeping. We cannot hold that case well considered. I t  
is in conflict with the terms of the statute which forbids a party or a per- 
son interested in the event of an action from testifying as to a trans- 
action or communication v i th  the deceased, and is opposed to the authori- 
ties above cited, and, indeed, to all the cases construing that provision of 
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what is now Rev., 1631. See citations to above cases in the Anno. Ed. 
and to Bunn v. Todd,  107 N. C., 266, where that section is analyzed. 
Hampton  v. Hardin  cannot be recognized as authority, and is overruled. 

I t  appears upon the face of the probate that this will was not found 
among the valuable papers of the decedent, and that i t  was shown only 
by incompetent testimony-the oath of the beneficiary-that i t  had been 
deposited with him by the testator for safe keeping, and i t  is in evidence 
that the testator for many years had been, and at  the time of his death 
was. confined in  an insane asvlum. Under these circumstances, i t  were 
better that the sanity of the alleged testator a t  the time of writing the 
will should have appeared in the probate. But  the finding of a holograph 
will among the valuable papers of the deceased, or competent evidence of 
its deposit in other hands for safe keeping, is as essential a part of the 
proof of execution as that the paper-writing is in the handwriting of the 
alleged testator. I t  appears affirmatively here that the latter fact was 
not shown by evidence sufficient to prove its execution, and i t  is open to 
the plaintiffs to contest by this proceeding in  the nature of a caveat the 
validity of the will on the ground of incompetency and undue influence, 
and to require due proof that i t  was delivered by the alleged testator to 
the beneficiary for safe keeping. I n  the absence of such proof, which is 
shown on the face of the probate, the will can have no effect in  this State 
to control the devolution of real property, until proven in solemn form. 

I t  was competent, therefore, for the heirs a t  law, who are in possession 
of the realty, to contest the validity of the will as a conveyance of the 
realty by asking that its record upon the defective probate, as certified, 
be declared a cloud upon their title. I t  will be open, however, to the 
executor and beneficiary of the will to offer it for probate in solemn form, 
in which case the due execution of the will and the question of the mental 
incapacity of the alleged testator and undue influence can be submitted 
to a jury. The decree in this case must set i t  aside as a cloud upon title, 
unless and untiI its validity is established in solemn form, as upon a 
caaeat. 

The whole subject has been so fully discussed in Martin v. Stovall 
(Tenn.), with elaborate citations in  the notes, 48 L. R. A., 130, that fur- 
ther research is unnecessary. The authorities there cited hold that the 
decree of probate in the State where the testator is domiciled, if valid on 
its face, is effective as to personal property, though a few courts hold with 
Bowen v. Johnson, 5 R. I., 112, that the probate even as to personalty 
situated in another State is only prima facie; but the universal rule is 
that a will, to affect real estate, must conform as to its execution and 
proof to the law of the State where the land lies. The decisions to this 
effect are numerous and uniform. I n  Rice v. Jones, 4 Call (Va.), 89, 
i t  was held that, though a will had been declared void by a court in 
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North Carolina on account of the incapacity of the testator, or for any 
cause whatever, it could be probated in Virginia as to lands lying in 
that State. 

The almost universal rule may thus be summed up:  ('Wills of per- 
sonal property must be executed and probated according to the law of the 
domicile; but wills devising real estate must be executed and probated in 
compliance with the law of the State where the land lies." 

I n  Thrasher v. Ballard, 33 W. Va., 285 (25 Am. St., 896), i t  is said: 
('Is this her valid will? Of this there is no evidence but this Virginia 
probate. That could have no force beyond Virginia. I t  could not 
operate to pass land in this State by establishing the due execution and 
validity of the will. 1 Minor's Institutes, 942, 943; Sneed v .  Ewing, 5 
J.  J .  Marsh, 460 (22 Am. Dec., 41) ; Rice v. Jones, 4 Call, 89 ; 1 Lomax 
Exr. (341), 555; Bowen v. Johnson, 5 R. I., 112 (73 Am. Dec., 49) ;  
Ives v. Allyn, 12 Vt., 589 ; Kerr v. Moon, 9 Wheat., 565. An executor of 
one State has no power of suit in another, without reprobate and qualifi- 
cation in such other State. Kerr v. Moon, supra; 1 Rob. New Pr., 161, 
162. There the foreign probate is ineffectual. Why not here?" The 
Court then proceeds to consider the act of Congress touching the authen- 
tication of records, and says: "It has been held that probate orders do 
not fall, like judgments inter partes in ordinary suits, under this prori- 
sion, but partake of the nature of in rem proceedings, binding only the 
property [Bowen v. Johnson, 5 R. I., 112 (73 Am. Dec., 49)], while the 
reverse view has also been held. Balfour v. Chew, 5 Martin (N.  S.), 
517. But, grant that probate sentences do fall under the act of Congress 
that gives the order such force as it has in  Virginia; but the force i t  has 
there as to property is local and does not affect realty in another State, 
which is governed by the lex loci rei sitm. I n  the words of Story on the 
Constitution, see. 1313, 'The Constitution did not mean to confer a new 
power of jurisdiction, but simply to regulate the effect of the acknowl- 
edged jurisdiction over persons and things within the territory.' " 

"The probate of a will in Pennsylvania gives i t  no validity whatever 
as to lands in Virginia or Ohio, unless the will is probated1in such States, 
for i t  is a settled principle of law that the title and transfer of real prop- 
erty depend entirely upon the laws of the country where i t  is situated." 
McCormiclc v. Sullivant, 10 Wheat. (U. S.), 192. To the same purport 
are numerous cases in the notes to Martin v. Xtovall, 48 L. R. A., 130, 
which see. I n  Storage Co. v .  Windsor, 148 Ind., 682, i t  is said that, 
"When a foreign will has been admitted to probate, or may be offered 
for record, any person interested in the estate may contest such will 
within the time, in the manner, and for any cause prescribed by the laws 
of Indiana, in cases of domestic wills." I n  Gardner on Wills i t  is said: 
"The probate of a foreign will puts it on the same footing as a domestic 
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will, and renders i t  subject to contest in the same manner as a domestic 
will would be," citing Dew v. Dew, 23 Tex. Civ. App., 676. 

As to realty, the law is thus summed up in 5 R. C. L., p. 1021, sec. 109: 
"A devise of land will not be effectual unless made and proved according 
to the lex rei sit@. For this reason, the mere fact that a will has been 
admitted to probate in  another State is not conclusive of its execution 
and proof in the manner required by the Zex rei s i t e  McCormic7c v. Sul- 
Zivant, 10 Wheat., 192; Sneed I.). Ewing, 5 J .  J .  Marsh (Ky.), 460, and 
notes to 48 L. R. A., 133; 2 L. R. A. (N. S.), 428. Hence i t  is also that 
the validity of a will may be contested where the land is situated, 
although probated in another State, and notwithstanding the fact that 
the decree of another State probating the will is presumed to be correct, 
and i t  is further presumed that the court had jurisdiction. Some cases 
denied the effect on real estate on the ground that the court of original 
probate had no jurisdiction over the real estate in another State. Notes 
to 48 L. R. A., 136.'' 

As to personalty, the early authorities were inclined to hold that the 
probate in another State was merely prima facie as to personalty in this 
State, though conclusive as to personalty in the State of domicile. But 
the present state of the law is thus summed up in 5 R. C. L., p. 1017, see. 
104: "It is a firmly established rule that, at  common law and in  the 
absence of a local statute to the contrary, the validity of a will of per- 
sonal property, as to its form, the manner of its execution, and all other 
matters that relate to its legal existence. as distinguished from its essen- - - 
tial validity, depends upon the law of the testator's domicile, irrespective 
of the law of the place where the will is executed, or of the place where 
the testator died. or of anv other law whatsoever. . . . On the other 
hand, the formal validity of a will of real property depends upon the 
law of the State or country where the property is situated, irrespective 
of the law of the domicile of the testator or of the pIace where the will 
is executed.'' 

As to personal property, as a general rule, i t  follows the person of the 
owner, and a will held valid in the State of his domicile transfers the 
title thereto, not only as to the personalty there, but as to personalty 
here, subject only to liability for debts due to the citizens of this State, 
and a will of personalty duly probated under the laws of the domicile 
will not be questioned here when the probate is valid on its face. I n  
such case, those seeking to caveat the will on the ground of incompetency 
of the testator, or undue influence, or insufficiency of probate (not dis- 
closed on its face), should proceed in  the court of the domicile. Where, 
however, a provision in  a will is contrary to our public policy, i t  is 
ineffective here. Sorrey v. Bright, 21  N. C., 113. 

The demurrer should be sustained as to the personalty, in regard to 
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which the plaintiffs, if so advised, must proceed by a caveat in Virginia. 
As to the realty, the demurrer should have been overruled, and the 

record of the will must be adjudged a cloud upon the title unless and 
until i t  has been established upon a probate in solemn form in this State, 
and to this extent the judgment below is reversed. The defendant will 
pay the costs of the appeal. 

The costs of this Court will be paid by the defendant administrator of 
Sylvester Brown out of the funds in his hands. 

Reversed. 

CHARLES GRANT V. GRAHAM CHERO-COLA BOTTLING COMPANY. 

(Filed 23 October, 1918.) 

Vendor and Purchaser-Explosives-Soft Drinks-Bottling Under Pressure 
-Duty of Vendor-Burden of Proof-Reasonable Care-Instructions- 
Appeal and Error. 

In an action by the purchaser to recover damages from the manufacturer 
of ginger ale in glass bottles filled under high gas pressure, it is Held that 
the manufacturer owes the dealer and his purchaser the duty to use reason- 
able precaution to see that the bottles may be safely handled in the ordi- 
nary manner, which is for the defendant to show ; and a charge by the court 
that restricted its liability to the methods, etc., used by other like manu- 
facturers, whose bottles had been shown to frequently explode, does not 
meet the requirement, and is reversible. 

APPEAL by plaintiff from Bond, J., at May Term, 1918, of ALAMBNCE. 
This v a s  an action for damages sustained from an injury causing the 

loss of an eye. The plaintiff alleged that the defendant sold him bottles 
containing ginger ale, "which, on account of the excessive pressure of 
gas or by reason of some defect in the bottle, were dangerous, as afore- 
said, and likely to explode and to cause injury to any person handling 
them or being near them." 

The defendant's answer denied all negligence, and averred that in  bot- 
tling the be~erage sold to the plaintiff it had used high-class, standard 
materials and bottles; that i t  had a standard, up-to-date plant, equipped 
with modern machinery, and that it used tests and checks, to the end 
that excessive pressure should not be used. It pleaded contributory neg- 
ligence on the part of plaintiff, in that plaintiff negligently submitted 
the bottled beverage to sudden and violent changes of temperature, 
which caused and was likely to cause the explosion of any bottle contain- 
ing the carbonated beverage. The evidence was that the plaintiff was a 
merchant, and, having purchased a number of bottles of ginger ale from 
the defendant at  its factory in Graham, N. C., had placed the same in 
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the refrigerator in his store. Shortly thereafter, going to the refrigera- 
tor to get a bottle for a customer, upon lifting the top and without touch- 
ing any of the bottles, one of them burst, one of the pieces striking the 
plaintiff's left eye, destroying the same. There was evidence that defend- 
ant put up this and another carbonated beverage i n  his factory, and both 
prior and subsequent to the plaintiff's injury, bottles had burst, injuring 
numerous other persons under similar circumstances. 

There was also evidence that these facts were known to the defendant, 
who also knew the manner in which the plaintiff used these bottles in 
his business, which was the usual and customary way in which mer- 
chants purchasing such merchandise used and handled it. The plaintiff 
complained that the defendant was negligent in bottling the beverage in 
such a manner; that it was dangerous to handle, and defendant had 
railed in  his duty to plaintiff in  selling him bottles which, on account of 
the excessive pressure of gas, or by reason of some defects of the bottles, 
were dangerous to be near or to handle. 

The plaintiff introduced four or f i ~ e  witnesses, who testified to numer- 
ous explosions of both of the carbonated beverages bottled by the defend- 
ant a t  its plant. Some of these explosions were shown to have occurred 
in  the bottling; others while the bottles were being crated and loaded; 
also upon the road, while being hauled for delivery, and also in the 
hands of customers besides the plaintiff, after delivery. 

These explosions were not denied by the defendant, whose evidence 
showed explosions of these bottles put up by it, and also of other car- 
bonated beverages put up by other plants. The defendant put on evi- 
dence that its plant at  Graham was modern, up-to-date, and equipped 
with good machinery, and that i t  caused all bottles used in its business 
to be thoroughly and closely inspected. 

The plaintiff excepted to the admission and rejection of testimony, the 
refusal of the judge to give certain prayers for instruction, and to certain 
paragraphs in  the charge. 

The jury having returned a verdict in  favor of the defendant, the 
plaintiff appealed. 

W i l l i a m  P. Bynam, B. C. Strudtuick, J .  J .  Henderson, and T h o m a s  C. 
C'urter f o ~  p l a i d i f f .  

Loizg R. Long and Parker  & Long for defelzdant. 

CLARK, C. J. We need not consider more than one exception, since 
that goes to the whole trial, and, if erroneous, requires that the matter 
shall be again submitted to the jury under proper instructions. The 
court instructed the jury that if they found that "The defendant com- 
pany used in its business appliances in approved and general use, with 

17-176 
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competent and sufficient workmeii, and put in such drink only that 
quantity of gas pressure generally and at all times put in  similar drinks 
by reasonably prudent and careful bottlers putting up such drinks, and 
also used that degree of care in selecting a d  inspecting the bottles in 
question and in having them filled and closed that 11-odd hare  been used 
by a man of reasonable care and prudence, aiid in putting up  snch drink 
from start to finish, usrd that degree of care and prudence that ~rould  
hare  been used by a man of reasonable care and prudence in handlii~g 
and preparing the said article, then tlic defendant would not be guilty 
of negligence. I f  the injury nTas caused under the circumstances referred 
to abore, after the defendant had used that  degree of prudence and care, 
then the injury to plaintiff mould hare  resulted from an accident and 
would not have been caused by the negligence of the defendant company, 
and in that ereat  the jury should answer the first issue 'Xo.' " 

This seems to ha7-e been the theory upon which the case mas tried, 
and, with some changes of verbiage, is the subject of otlier exceptions. 
The change is so slight that  it is not necessary to repeat the other 
charges excepted to. 

All these charges embody the same idea, that the defendant is excused 
if i t  conducted its business in the same manner that other bottlers con- 
ducted theirs, although as a matter of fact all might be dangerous. They 
entirely fai l  to furnish any standard of the measure of duty required of 
a reasonable and prudent man under circumstances such as these. The 
practice of other bottlers is referred to as such standard, but those other 
bottlers were, on the evidence, careless and negligent as well as the de- 
fendant, as shown by the numerous explosions of their goods. 

The plaintiff's counsel contend that the defendant's duty to the plain- 
tiff and to the public cannot be measured by any such consideration; 
that the defendant owed to him the duty not to put into his hands as its 
custon~er a bottle charged with gas to that  extent that it was dangerous 
to handle in the usual and customary method. The point is ~vell  taken. 

There is no evidence of what a prudent and reasonable man ~vould do 
in  bottling snch explosive material. The evidence that other plants put 
up  bottles of such be~erages  which frequently exploded in like inanner 
during the bottling, during transportation, and in the liands of cns- 
tomers, was not evidence that they were reasonable and prudent men, 
but, on the contrary, that  they were as careless and negligent in  their 
duty to the public and to their customers as this defendant. I t  does not 
exonerate this defendant that other establishments were careless and neg- 
ligent. I t  is yery certain that these establishments are not discharging 
their duty to the public and to their customers in putting out goods so 
prepared and bottled that there are numerous explosions, liable to cause 
injury a t  any time, and which not infrequently have done so, as in Dail 
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v. TayZor, 151 K. C., 287, and Cashwell v. Bottling Works, 174 N.  C. ,  
324. 

I f  the charge of the court were correct, i t  would license the defendant 
and other dealers in these highly charge carbonated drinks to place 
upon the market highly dangerous merchandise, liable to explode and 
cause injury, such as the loss of plaintiff's eye, to all who handle these 
goods in the ordinary course of business, without any liability on the 
 art of the manufacturers. The manufacturer is liable even to the final 
purchaser, though there was no contractual dealings between them. 
Waters-Pierce Company v. De Selrns, 212 U .  S., 159, 118, 179; Welling- 
ton  v. Downer Co., 104 Mass., 64; Wiser v. Holzman, 33 Wash, 87. 

I t  is not incumbent upon the plaintiff to show what precautions the 
defendant should take; that duty-devolved upon the defendant, who was 
liable for negligence in putting such dangerous goods upon the market 
without sufficient precaution to make them safe. 

I t  may be that the defendant could have used wicker covering for the 
bottles, such as is used for champagne bottles, or wire-mesh cases, as is 
used for certain goods of explosive nature. These would not prevent 
explosions, but would prevent the fragments of the glass doing much 
damage; or the goods might be packed in  sawdust, as is done with some 
goods, such as aerated water liable to explosion; or there might be some 
harmless ingredient put in the decoction to p r e v e q  sudden expansion, 
causing explosions-a device that is not unusual ; or thicker bottles might 
be used, or there may be still other devices in this age, i n  which "men 
have sought out many inventions." Ecclesiastes, ch. vii, v. 28. 

But what is the best protection is one which the defendant must ascer- 
tain and use. I t  is certainly no defense for the defendant, who has 
placed dangerous and highly explosive merchandise upon the market, 
which it knows has often exploded, to the injury of its customers and 
others, to claim that other vendors and manufacturers in  their pursuit 
of gain have been as indifferent to the safety of their customers and the 
pul& as the defendant itself. 

His  Honor seems to have applied to this case the rule applicable to 
master and servant, where the servant sues for the master's negligence 
i n  failing to furnish a safe place to work and safe appliances, as in 
Hicks v. Mfg. Co., 138 N. C., 319. But that is not the maximum. I t  is 
only the minimum requirement, even, in such cases. The master is liable 
if he does not use such improved appliances as are in general use. But 
the master would not be held protected if there are appliances which it 
can ascertain and use, and which would be a protection, simply because 
other employers have also been negligent. This defense was set up by 
the railroad companies in  Greenlee v. R. R., 122 N. C., 977; Troxler v. 
R. R., 124 N. C., 191; and also by defendant in Lloyd v. Banes, 126 
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X. C.. 362, and in the cited cases to the above in the Anno. Ed., and 
clearly repudiated. 

Such rule, if adopted, would discourage all inlprovements and appli- 
ances for the protection of life and limb. I t  would bring to a standstill 
all efforts for the better protection of mankind from preventable danger. 
The rule laid down in Witsell c .  R. R., 120 S. C., 563, quoted from Alex- 
ander Pope, while it does not require that any one should be "The first 
by whom the new is tried," certainly makes him liable if he is among 
"The last to lay the old aside." 

As a matter of sound public policy and humanity, as well as of justice, 
the proposition that a negligent manufacturer putting goods on the mar- 
ket is not liable for failure to use safety preparations and appliances to 
guard against dangers that are known to him, simply because other 
manufacturers are no more careful than he, and are as reckless and 
regardless of the safety and of the rights of their customers, cannot be 
sustained. 

"Safety first" for the public. If these goods are so inherently dan- 
gerous from their frequent explosion and liability to cause damage, as 
by putting out the eye of the plaintiff, that they cannot be made safe, 
then placing them upon the market is indictable, as well as makes the 
manufacturer and all vendors liable to actions for any damage accruing. 
Ward v. Seafood Co., 171 N. C.,  33. 

Error.  

A. V. JONES v. NORFOLK SOUTHERK RAILROAD COMPANY. 

(Filed 23 October, 1918.) 

1. Verdicts-Interpretation-Instructions-Evidence. 
The verdict of the jury will be interpreted and allowed significance by 

reference to the testimony and charge of the court. 

2. Same-Railroads-Flying Switch-Independent Cause-Negligence, 
In an action by an employee of a railroad to recover damages for an 

injury received by him while engaged as brakeman on a freight train 
making a flying switch, there was evidence tending to show that the injury 
was caused by an unnecessary and sudden stop of the train; and to this 
latter the judge in his charge restricted the consideration of the jury on 
the question of the defendant's actionable negligence : Held,  the verdict 
was not objectionable on the ground that the making of the flying switch 
was made an independent subject of such negligence and recovery allowed 
thereon. though an allegation in the complaint may have so regarded it. 

3. Railroads-Federal Employers' Liability Act-Statutes-Fellow-Servants 
-Negligence-Assumption of Risks. 

While at common law the negligence of a fellow-servant was classed 
among the risks assumed by an employee engaged in  a common service, 
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and a n  engineer and brakeman on a railroad train come within this classi- 
fication, the doctrine is controlled by the Federal Employer's Liability Act 
in  cases coming within its intent and meaning; and while section 4 of the 
act in  question recognizes the assumption of risks as  a defense i n  certain 
instances, section 1 withdraws from the class of assumed risks cases of 
unusual and instant negligence of a fellow-servant, under circumstances 
which afford the injured employee no opportunity to know of the condi- 
tions or appreciate the attendant dangers, and therein the employer is 
responsible in  damages for the negligence of the employee which caused 
the injury. 

4. Same--Flying Switch-Independent Cause. 
A brakeman on a freight train, under the Federal Employer's Liability 

Act, does not assume the risks of the sudden, unusual and unnecessary 
stopping of the train by the engineer thereof while making a flying switch 
which, without warning, caused the injury complained of in the action. 

5. Railroads-Federal Employers' Liability ActInstructions-Assumption 
of Risks-Appeal and Error-Harmless Error. 

The general definition of the doctrine of assumption of risks, under the 
evidence in  this case, that if  the defendant railroad company was accus- 
tomed to make these flying switches and the plaintiff to assist in them, he 
assumed the risks of the incidental dangers, was correct, according to the 
Federal Employer's Liability Act, taken in connection with the instruc- 
tions on the evidence as  to risks not assumed by the employee, but, if 
erroneous, was without appreciable significance, and will not affect the 
result. 

6. Damages-Instructions-Railroads-Federal Employers' Liability Act- 
Contributory Negligence. 

Where the judge has correctly charged the jury, in the axtion of an 
employee of a railroad company to recover damages under the Federal 
Employer's Liability Act, a s  to the proportionate reduction of damages in 
case of contributory negligence, his use of the words, "full measure of 
damages," in  this connection, to express the rule of adjustment in  case 
there was no negligent default on plaintiff's part, is not error or prejudi- 
cial to the defendant. 

7. Evidence-Pleadings-Extracts. 
A party to  an action may offer in evidence a portion of his adversary's 

pleadings containing an allegation or admission of a distinct and separate 
fact relevant to the inquiry, without introducing qualifying or explanatory 
matter, i t  being open to the opposing party to introduce such qualifying 
matter if he  so desires. 

8. Same-Explanation-Contributory Negligence. 
The defendant railroad company's actionable negligence being properly 

made to depend upon its engineer's suddenly and unexpectedly stopping its 
train in an unusual manner while making a flying switch, i t  is  competent 
for the plaintiff to put in a clause of the defendant's answer relative to 
applying a i r  brakes to slow down the train under the circumstances, and 
for the court to permit the defendant to introduce other portions of the 
answer, in  explaining or qualifying the matter, and materially affecting 
the admissions, but allegations of contributory negligence, under the facts 
of this case, do not fall within the rule. 
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9. Appeal and Error-Evidence-Experts-Findings-Presumptions. 
Where, under a general objection to his evidence, a witness has testified 

as an expert, and it appears from the record that he is fully qualified, it 
will be presumed, on appeal, that the preliminary finding of the trial judge 
that the witness was an espert had been made or that the appellant had 
waived it. 

10. Same-Opinion Evidence-Record. 
Where, in an action by an employee aqainqt a railroad company to re- 

cover damages for a personal injury, the proper stopping of a train by the 
use of air brakes, etc., is material to the inquiry, and it appears from the 
record on appeal that a witness was an experienced engineer, qualified by 
training and experience to express an opinion thereon by his use of engines 
and appliances exactly similar in structure and operation to that used in 
the instant case, and calculated to aid the jury to a correct conclusion: 
Held, his estimates and statements of the correct use of such appliances 
are as to facts relevant to the issue and properly received i11 evidence, 
whether in strictness expert evidence or not. 

ACTION tried before Ferguson,  J. ,  and a jury, a t  April Term, 1918, 
of WAKE. 

The action is to recover damages for physical injuries to plaintiff, 
caused b ~ -  the alleged negligence of defendant company; and the com- 
plaint, giving in each the true place and circumstances of the occurrence, 
states the grierances in two causes of action, in one of which there is 
direct axerment that  plaintiff was an employee 011 defendant's train, 
engaged a t  the time as a conlmon carrier of interstate commerce, and a 
second cause of action without such a~e rmen t .  

Defendant having admitted in the answer that the train a t  the time 
was engaged in interstate commerce, the action was tried as one under 
the Federal Employer's Liability Act, a ~ ~ d ,  on issues presenting the 
defenses and pleas, recognized by that statute. 

On  the hearing, the ~ ~ - i d e ~ ~ c e  on the part  of plaintiff tended to show 
that  on the occasion ill question he was an employee on defendant's 
freight train running from Raleigh, S. C., ton-ards Sorfolk,  Va., and a t  
or  near a station called S i m ~ n s  he r a s  1111 oil a box car, pursuant to , A 

orders, i n  the line of his duty and employn~ent, engaged in making a 
flying or runn i l~g  switch, by means of r l i ich the car Tras to be placed on 
the sicliug at Simms ; that the usual  neth hod is for the engine to draw the - u 

car to a speed required to run thr  same on the siding of its own niomen- 
turn; the riigine then s l o w  down snfficieiitly to take u p  the slack and 
allow the coupling to be rcnio~-ed, 11721e11 the engine speeds down the main 
h e ,  allowing the car to rull oil the side-track as designed: that  the 

u L, , 
proper may to do this is to slow d o ~ n  gradually, and there is a special 
appliance on the engine, called the john sol^ bar, to enable him to do this 
without any threatening or unusual jolt; that the engine d r i ~ i n g  the car, 
having reached a speed. 10 or 12 miles an  how,  "going very fast," by 
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plaintiff's own testimony, the engineer, by the application of direct air 
or the unusual manner of applying it, brought his engine to a sudden, 
unusual and unnecessary stop; that plaintiff, doing what he could to 
hold himself in  place, was thereby thrown upon the track, in  front of the 
car, and run over, causing the loss of one leg, seriously wounding another 
and painfully lacerating other portions of his person. 

&4 rule offered by defendants, permitting flying switches to be made, 
contained, among other things, the admonition, "That great care must 
be exercised at all times in making any flying switch or in kicking cars." 

I n  addition to the rule permitting these flying switches to be made, 
there was testimony on the part of defendant tending to show that this 
flying switch was made in the usual way, without causing any sudden or 
unusual jolt, and that plaintiff fell from the car by reason of his own 
inattention and negligence. 

On issues submitted, the jury rendered the following verdict: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? Answer : Yes. 
2. Did the plaintiff, by his own negligence, contribute to the occur- 

rence of his injuries, as alleged in the answer? Answer: No. 
3. Did the plaintiff assume the risk of the occurrence of the injuries 

which he sustained and here complained of ? Answer : No. 
4. What damages, if any, is the plaintiff entitled to recover of the 

defendant ? ,lnswer : $17.500. 
Judgment on the ~erd ic t ,  and defendant excepted and appealed. 

Do~iglass  Le. Doz~glc~ss  and  J .  8. X a n n i n g  for plaintif f .  
R. S. Sinzrns for defendant .  

HOKE, J. I t  was chiefly objected to the validity of the trial that his 
Honor refused to hold as a matter of law that plaintiff was barred of 
recorery by reason of assumption of risk-this on the ground, first, that 
the making of a flying switch was one of the ordinary incidents of plain- 
tiff's employment; second, that the engineer engaged in  making such 
switch was a fellow-seroant, and, on the facts in evidence, his negligence, 
if it should be established. should be ~ r o n e r l v  classed as one of the 

A L "  

assumed risks in the course of plaintiff's employment; but in  our opinion 
neither position can be maintained. The first is closed to defendant by 
reason of the finding of the jury on the first issue. I t  is the accepted 
principle in our procedure that a ~ e r d i c t  must be interpreted and allowed 
significance by proper reference to the testimony and the charge of the 
court. Reyno lds  c. Express  Co., 172 N. C., 487; Donne11 v. Greensboro, 
164 N. C., 330. 

I n  the present case, while the complaint seems to specify the "making 
of the flying switch as a separate act of negligence, a perusal of the evi- 
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dence and the charge of the court will disclose that the making of the 
switch itself was not allowed as a ground of liability, but that the con- 
siderations and decisions of the first issue was restricted to the question 
whether there was negligence in making such switch by bringing the 
engine to an unnecessary and unusual stop,'' the language of his Honor's 
direct charge on the first issue being as follows : 

"If you should find from the evidence, and by the greater weight of 
the evidence, that the engineer suddenly, by use of air brakes or any 
other appliance, suddenly and unnecessarily checked the speed of the 
engine in  such a manner as to cause an unusual and unnecessary jar, 
sufficient to throw the plaintiff from the car, and he was thrown by rea- 
son of that from the car and run over and hurt, you will answer the first 
issue 'Yes'; but if you fail to so find, you will answer it 'No.' " 

The verdict on the first issue, therefore, having eliminated '(the mak- 
ing of a flying switch as a ground of liability," that fact as a separate 
circumstance is withdrawn from consideration also on the question of 
assumption of risk. And this, too, is the final answer to the second 
ground of defendant's objection; though, as argued, this presents other 
questions that it may be well to consider. At common law, or under the 
later decisions of the common-law courts, the negligence of a fellow- 
servant was classed among the risks assumed by an employee engaged in 
a common service, and on the facts of this record the engineer and 
brakeman are undoubtedly fellow-servants within the meaning of the 
principle. New England R. R. v. Conroy, 175 U. S., 323; B. & 0 .  Ry. v. 
Baugh, 149 U. S., 369. 

This cause, however, coming under the Federal Employer's Liability 
Act, i t  is fully established that the statute itself affords the exclusive and 
controlling rule of liability, and the question presented must be deter- 
mined in accord with its provisions applicable and authoritative Federal 
decisions construing them. Belch v. Seaboard Air Line, at the present 
term, citing B ~ i e  R. R. v. Winfield, 244 U .  S., 170; N.  Y. Central v. Win- 
field, 244 U.  s., 147; St. Louis, &c., R. R. ?;. Hesterly, Admr., 228 U.  s., 
702 ; Second Employer's Liability Cases, 223 U. S., 1. 

While the law in question clearly recognizes assumption of risk as a 
defense in certain instances, under section 4 such a position is absolutely 
inhibited in  cases where the violation of a Federal statute, enacted for 
the protection of the employees, contributed to the injury or death of 
employee; and by correct deduction from the terms and meaning of sec- 
tion 1, making railroads engaged as common carriers of interstate com- 
merce liable in damages for injuries or death caused by the negligence 
of their officers, agents, or employees, the negligence of fellow-servants 
is withdrawn from the class of assumed risks in cases of unusual and 
instant negligence and under circumstances which afforded the injured 
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employee no opportunity to know of the conditions or appreciate the 
attendant dangers. This doctrine of assumption of risk is based upon 
knowledge or a fair and reasonable opportunity to know, and usually 
this knowledge and opportunity must "come in time to be of use." 
26 Cyc., p. 1202, citing 160 Ind., p. 583. This principle is very gener- 
ally approved in the cases and text-books on the subject; and in authori- 
tative Federal decisions construing the act in question, in reference to 
the negligence of fellow-servants and the incidental assumption of risks, 
i t  has been held that the effect of this first section is to place the conduct 
of fellow-servants on the same plane as the employer himself in such 
cases, and i t  is fully recognized that an employee does not assume the 
risks of his employer's negligence unless, as stated, he is given a fair 
opportunity to know and appreciate the risks to which he is thereby sub- 
jected. Chesapeake & Ohio Ry. v. De Atly, 241 U. s., 311; Yaxoo, &c., 
Ry. v. Wright, 234 U. S., 376; Seaboard Air Line v. Horton, 233 U. S., 
492; Gila Valley, dk., Ry. v. Hall, 232 U.  S., 94; Texas & Pacific Ry. v. 
Behymer, 189 U. S., 905; 2 Employer's Liability Cases, 223 U. S., 1 ;  
Crybowski v. Erie R. Co., 88 N. J .  L., 1 (95 At., 764) ; Richey on Fed. 
Emp. Liability Act, see. 59. I n  Gila Valley Ry. v. Hall the general 
position is stated as follows : 

"An employee assumes the risk of dangers normally incident to the 
occupation in which he voluntarily engages, so far as they are not attrib- 
utable to the employer's negligence; but the employee has the right to 
assume that his employer has exercised proper care with respect to pro- 
viding safe appliances for the work, and is not to be treated as assuming 
the risk arising from a defect that is attributable to the employer's 
negligence until the employee becomes aware of such defect, or unless it 
is so plainly observable that he may be presumed to have known of it. 

"In order to charge an employee with the assumption of a risk attribu- 
table to a defect due to the employer's negligence, i t  must appear not 
only that he knew (or is presymed to have known) of the defect, but 
that he knew that it endangered his safety; or else such danger must 
have been so obvious that an ordinarily prudent person under the cir- 
cumstances would have appreciated it." 

I n  Chesapeake & Ohio Ry. v. Atley, where an employee was injured 
in the endeavor to board a moving train in the course of his employment, 
and was injured by the unusual speed of the engine, it was held as fol- 
lows : 

"The Employer's Liability Act abrogated the common-law fellow- 
servant rule by placing negligence of a coemployee upon the same basis 
as negligence of the employer. 

"In saving the defense of assumption of risk in cases other than those 
where the carrier's violation of a statute enacted for the safety of em- 
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ployees contributed to the injury or death, the Employer's Liability Act 
places a coemployee's negligence, where i t  is the ground of the action, in 
the same relation as the employer's own negligence would stand to the 
question whether a plaintiff is to be deemed to have assumed the risk. 

"A railroad employee, having voluntarily entered an employment 
requiring him on proper occasions to board a moving train, assumes the 
risk normally incident thereto, other than such risk as may arise from 
the failure of the engineer to use due care to operate the train at  a 
moderate rate of speed, so as to enable his coemployee to board i t  with- 
out undue peril. 

"Such an employee may presume the engineer will exercise due care 
for his safety, and does not assume the risk attributable to operation at  
unduly high speed until made aware of danger, unless the undue speed 
and consequent danger are so obvious that an ordinarily careful person 
in  his situation would observe the speed and appreciate the danger. 

"An employee is not bound to exercise care to discover extraordinary 
dangers arising from the negligence of the employer or of those for 
whose conduct the employer is responsible, but may assume that the 
employer. or his agents have exercised proper care with respect to his 
safety until notified to the contrary, unless the want of care and the 
danger are so obvious that an ordinarily careful person, under the cir- 
cumstances, would observe and appreciate them." 

I t  will be noted that this was an action under the Employers' Liability 
Statute and bears with much directness on the facts of the present case. 
And Yazoo, etc., R y .  v. Wright  was also a case under the Employers' 
Liability Act and holding that no case of assumption of risk was pre- 
sented when an employee was injured by negligence of the master or 
fellow-servant and the circumstances gave no opportunity to know the 
danger "in time to be of use." 

I n  Ry .  v. Behmyer, supra, a case where an employee had recovered 
for injuries attributable to an unusual and sudden jerking of a freight 
train, Associate Justice Holmes, delivering the opinion in affirmance of 
the judgment below, said: "No doubt a certain amount of bumping 
and jerking is to be expected on freight trains, and, under ordinary cir- 
cumstances, cannot be complained of, yet it can be avoided if necessary, 
and when the particular and known conditions of the train makes a 
sudden bump obviously dangerous to those known to be on the top of 
the cars, we are not prepared to say that a jury would not be warranted 
in finding that an easy stop is a duty. I f  it was negligent to stop as it 
did stop, the risk of i t  was not assumed by plaintiff." Citing Tex. Pac. 
R y .  v. Archibald, 170 U. S., 665-672. 

The case Boldt v. Ry., 245 U. S., 442, a decision very much relied on 
by defendant, does not antagonize the position approved and applied in 



S. C . ]  FALL TERM, 1918. 267 

the cases cited. I n  Rolclt's case, "The intestate of plaintiff, while be- 
tween cars in a freight yard helping to repair a faulty coupler, was 
killed by the impact of a string of cars moving by gravity under the 
control of a brakeman. I t  was contended that the brakeman negli- 
gently permitted the moring cars to strike with too great violence, and 
that the company failed to promulgate adequate rules on the subject, 
with evidence to support both claims." There was also evidence tend- 
ing to show that it was usual to allow the moving cars to strike others 
that were stationary with fcrce sufficient to make the coupling, etc. On 
the trial below there was ~ e r d i c t  for the company, and on writ of error 
by plaintiff the single exception insisted on was the refusal of the trial 
court to g i x  the following instruction asked by him: "The risk the 
employee now assumes since the passing of the Federal Employers' Lia- 
bility Act is the ordinary dangers incident to his employment which 
does not now include the assumption of risks incident to the negligence 
of the owner's officers, agents and employees." 

I11 overruling the exceptions, the Court, adhering to its former posi- 
tion that the act had the effect of placing the negligence of a fellow- 
servant in the same category as that of the employer's, held that the 
prayer for instruction was too broadly stated, as the employee, as a 
rule, assumed the "extraordinary risks caused by the master's negli- 
gence where they are ob~io~us or fully known and appreciated by him"; 
but, as will be readily seen, the case gires no support to the position 
that the employee assumes the risks incident to an act of negligence by 
the employer or fellow-servant where no opportiunity was afforded to 
know or appreciate the conditions or its attendant dangers. 

This being, in our opinion, the correct principles applicable, and the 
jury, under the charge of the court, haring, as stated, established by 
their verdict on the first a i d  second issues that plaintiff was thrown 
from the car and run over and injured solely by reason of the sudden, 
unusual and unnecessary manner in which the engine and car were 
stopped by the engineer, an instant act of neghgence on his part, we 
think defendant's motion was properly disallowed and his Honor cor- 
rectly ruled that, on the facts so established, the defense of assumption 
of risk was not available to defendant. 

I t  1i7a: further ohjwted that his Honor gare an erroneous definition 
of assumption of risk. The court charged the jury that if the company 
was accustom~d to make these flying switches and plaintiff to assist in 
them, he assumed th t  risk of the incidental dangers, and his general 
definition of the principle seems to be in accc-rd with the decisions on 
the subjert. B11.t haring restricted the fact of liability on the first issue 
to the single question whether the engineer made the flying switch negli- 
gently by bringing his engine to an unnecessary and unusual and sud- 
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den stop, and this having been determined in plaintiff's favor, the court, 
under the authorities, was justified in the ruling that there could be no 
assumption of risk, and his definition was without appreciable signifi- 
cance, and should not be allowed to affect the result. 

I t  was further insisted that his Honor committed prejudicial error 
in his charge on the question of damages by saying, in certain aspects, 
the plaintiff should recoaer the "full measure of damages," but this 
exception is without merit. I t  was used in  connection with his Honor's 
instructions in reference to the effect of plaintiff's contributory negli- 
gence on the amount of damages. Having charged that the damages 
must be proportionately reduced in case there was contributory negli- 
gence on part of plaintiff, he used the term "full measure" to express 
correctly the rule of adjustment in case there was no negligent default 
on plaintiff's par t ;  and it has been held that the term in any event does 
not always constitute re~ersible error. Texas R y .  c. McCarty,  49 Tex. 
Civ. App., 532. 

Defendant excepted further to the rulings of the court on questions 
of evidence. First, that his Honor allowed plaintiff to put in evidence 
a separate clause of section 5 of the answer as follows: "That in order 
to disconnect the said moving engine and car, i t  was necessary, as a 
part  of said operation, to apply air to the engine so as to slow the same 
down." And further. that he refused to uermit defendant to introduce 
other portions of said answer materially affecting said admissions. 

I n  this connection, his Honor offered to allow defendant, in reply, to 
introduce the accompanying statements of this paragraph as follows: 
"That, pursuant to said purpose, the said engine and cars were proceed- 
ing along the track and in the usual and customary manner, and the 
said engine was slowed down and the car uncoupled from said engine." 
The defendant declined. and in  addition offered in evidence the entire 
remaining portion of the paragraph and excepted to the ruling exclud- 
ing the additional statement. 

I t  is the settled rule of procedure in this jurisdiction that a party 
may offer in evidence a portion of his adversary's pleadings containing 
an  allegation or admission of a distinct and separate fact relevant to 
the inquiry and without introducing qualifying or explanatory matter, 
the rule being further to the effect that in such case it is open to the 
opposing party to introduce such qualifying matter if he so desires. 
Wade v. Contracting Co., 149 N.  C., 177; Sawyer v. R. R., 145 N. C., 
24; Lewis c. R. R., 132 N.  C., 382. 

A correct application of the principle is in  full support of his Honor's 
ruling on both questions. The part of paragraph 5 admitted was of a 
distinct and separate fact relevant to the issue. His Honor offered to 
allow defendant to introduce in reply any accompanying allegation 
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which could properly be said to qualify or explain the fact, and the 
additional allegations of the answer insisted on by appellant averring 
contributory negligence by plaintiff were in no sense qualifying or ex- 
planatory of the fact admitted, and were therefore properly excluded. 

I t  was contended further for error that the court, oaer the defendant's 
objection, allowed in evidence the testimony of the witness S. C. Green, a 
locomotive engineer, as to the customary and proper manner of making 
these flying switches and the use of the appliances on the engine pro- 
vided for the purpose. 

On the argument before us, the objection was urged chiefly on the 
ground that there had been no preliminary finding by the court that the 
witness was an expert, but no such objection was made on the trial, nor 
was the court asked or required to make a finding on the preliminary 
question. The record shows that there was only a general objection to 
the evidence of the witness; and this being true, assuming that the testi- 
mony of the witness mas opinion evidence and the record showing that 
the witness was fully qualified as an expert, the presumption is either 
that there was a preliminary finding by the court or that the same had 
been waived. Lumber Co. v.  R. R., 151 N. C., 217-220, citing Britt 7; .  

R. R., 148 N. C,, 37; Sumrnerlin v. R. R., 133 S. C., 550. 
Apart from this, and under our decisions, the witness being, as the 

record shows, qualified by training and experience to express an opinion 
calculated to aid the jury to a correct conclusion, and speaking to the 
operation and use of engines and appliances exactly similar in structure 
and operation to that used in the instant case, his estimates and state- 
ment of the correct use of such appliances were facts relevant to the 
issue and properly receired in evidence whether in strictness expert 
evidence or not. Tire Xetter Co. T .  Whitehzirst, 148 S. C., 446; Britt 
v. R. R., 148 N. C., 3'7. 

There were other exceptions noted, but while they have all been duly 
considered, being without appreciable bearing or significance on the 
results of the trial, they are not further adverted to. 

We find no error in the record and the judgment for plaintiff is 
affirmed. 

Ko  error. 
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ATLANTIC TRUST AND BANKING COMPANY v. 
MARY FOP STONE ET AL. 

(Filed 23 October, 1918.) 

1. Wills-Widow's Dissent-Insolvent JCstate. 
The failure of a widow to dissent from her husband's will within six 

months does not prevent her from claiming dower, or its equivalent, in the 
lands devised when it appears that the estate is insolvent. 

2. Judgments-Estoppel-Dower-Statutes-Executors and Administrators 
-Sales of Land to Make Assets. 

The statute, Revisal, sec. 3082, gives the right of dower to the widow of 
the deceased free from the payment of his debts, etc., and where she has 
not dissented from the will of her husband, but has been made a party to 
proceedings brought by the administrator, C. T. A., to sell lands to pay 
debts due by the estate, she is not estopped by the final judgment therein 
to claim her right of dower from the insolvent estate, as such right was 
not at issue or properly included in the administrator's proceedings; and 
this applies to the net proceeds from a sale thereunder of part of the 
lands as well as to an unsold remainder thereof. The conflicting de- 
cisions as to estoppel by judgment reconciled by ALLEN, J. 

WALKER, J., dissents. 

APPEAL by both parties from Lyon, J., at the April Term, 1918, of 
NEW HANOVER. 

This is a petition for dower filed in a special proceeding to sell land 
for assets. 

B. 0. Stone died in the county of New Hailover leaving a will in 
which he devised and bequeathed all of his property to his wife, Mary 
Foy Stone, and his children, and the Atlantic Trust Company qualified 
as his administrator with the will annexed. Thereafter the adminis- 
trator filed his petition to sell the lands of the testator for assets and 
the widow of the said B. 0. Stone and his children were parties to said 
proceeding. 

Orders of sale were made in said proceeding and a part of the lands 
sold and the sales confirmed, and the proceeds of the sales being now 
in  the hands of the administrator and other parts of the lands remain 
unsold. Nothing was said in said proceeding of the right of the widow 
to dower. 

When the testator first died it was believed that his estate was solvent 
and that there would be a large amount after the payment of debts, be- 
longing to the widow and her children, and for this reason and because 
she was advised by a reputable attorney that her failure to dissent from 
the will within six months would prevent her claiming dower she made 
no claim thereto until January, 1917, more than a year after the peti- 
tion to sell lands for assets was filed, and she then filed her petition in  
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TRUST Co. v. STONE. 

the cause denlanding the allotment of dower. The estate of the said 
B. 0. Stone is insoluent. 

His Honor held, and so adjudged, that the widow was not entitled to 
dower or other interest in the lands that had been sold or in the pro- 
weds thereof, and that she was elltitled to dower in the lands remaining 
unsold, and both the widow and the trust company excepted and ap- 
pealed-the widow upon the ground that she was entitled to dower in 
the proceeds of the sale and the trust company upon the ground that 
she was not entitled to dower in the lands remaining unsold, claiming 
that she was estopped by the orders and decrees in the special proceed- 
in to claim dower either in the proceeds of thc sale or in the lands 
remaininq ~rnsold. 

Rountree & Davis for trust company. 
R. K. Bryan for widow. 

ALLEN, J. I t  is conceded by counsel for the trust company that the 
failure of the widow to dissent from her husband's will within six 
months does not prevent her from claiming dower, or its equivalent, in 
the land del-ised to her, and this position is fully sustained by the 
authorities. Simonton v. Houston, 78 N. C., 408;  L e e  v .  Giles, 161 
N. C., 545. The trust company does, however, contend that the orders 
and judgments in the special proceedings to sell land for assets, to which 
the widow was a party, are valid, and that they estop her from claiming 
dower. 

Assuming the orders and judgments to be regular, i t  cannot be ques- 
tioned that they estop the widow to claim dower in the land which has 
been sold and the sales confirmed, and that they fully protect the pur- 
chasers, but do they go further and prevent the widow from claiming 
the value of her dower in  the proceeds of the sale now in the hands of 
th? trust company, the administrator, and dower in the lands remaining 
unsold? This depends upon whether the right to dower was adjudi- 
cated and denied in the special proceeding or necessarily involved 
therein. 

We find i t  stated in some of the authorities that judgments estop not 
only as to the matters actually litigated, but also as to those that might 
have been litigated, and in others that they estop only as to the matters 
in  issue and determined, but this conflict of opinion is apparent, not 
real, the difference in statement of the legal principle being due to the 
difference in the several actions, the first being applicable when the 
second action is on the same claim or demand, and the other when i t  is 
on a different claim or demand. 

The distinction is stated very clearly in Cromnvell v. County of Sac, 
94 U. S., 351, approved in  Clothing Go. v. Hay, 163 N. C., 497, as f01- 



272 IN  THE SUPREME COURT. [I76 

lows: "The language, therefore, which is so often used, that a judg- 
ment estopps not only as to every ground of recovery or defense actually 
presented in  the action, but also as to every ground which might have 
been presented, is strictly accurate when applied to the demand or claim 
in  controversy. Such demand or claim having passed into judgment 
cannot again be brought into litigation between the parties in proceed- 
ings at  law upon any ground whatever. But where the second action 
between the same parties is upon a different claim or demand, the judg- 
ment in the prior action operates as an estoppel only as to those matters 
in issue or points controverted upon the determination of which the 
finding or verdict was rendered. I n  all causes, therefore, where i t  is - 
sought to apply the estoppel of a judgment rendered upon one cause of 
action to matters arising in a suit upon a different cause of action, the 
inquiry must always be as to the point or question actually litigated 
and determined in the original action, not what might have been thus 
litigated and determined. Only upon such matters is the judgment 
conclusive in another action." 

Applying this principle, the conclusion follows that the widow is not 
barred of her right to dower by the former proceedings, because this 
right was not put in issue or litigated, and the second proceeding, a 
petition for dower, is not on the same claim or demand as the first, a 
petition to sell lands for assets. 

The case of Latta v. Russ, 53 N.  C., 111, is decided upon this princi- 
ple. There a petition was filed to sell land for assets, in which the sev- 
eral debts were stated and decrees of sale and confirmation entered, the 
lands sold and the proceeds applied to the payment of debts. The 
administrator then died and an action was commenced for an account- 
ing of the estate, in which a referee found that, allowing credits for 
vouchers, there remained in the hands of the administrator $882.22, but 
if the debts be allowed as stated in the decrees, there would be in hand 
only $252.45. 

The judge of the Superior Court held that the decrees were binding 
on the parties as to the amount of the debts as stated in the petition, 
but this was reversed on appeal, the court saying, "We do not concur 
with his Honor in  the view taken by him of the question reserved, in 
respect to the effect of the decree giving the administratrix license to 
sell the land. That decree was an adjudication that i t  was necessary to 
sell and is conclusive in faror of the title acquired by the purchaser, 
but it is not conclusive of the question or debt or no debt as against or 
in favor of creditors, or as against or in favor of the heirs." This 
excerpt was quoted and applied in Austin, v. Austin, 132 N.  C., 265. 

I f ,  then, the widow is not barred of her right to dower, why should 
not its value be ascertained and paid out of the proceeds of sale, which 
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represent the interest of the heirs and devisees and of the widow? In 
other words, the trust company has now in hand as administrator, and 
is seeking to apply to the payment of debts, the value of the widow's 
dower, when the statute (Revisal, see. 3052) says, ('The dower or right 
of dower of a widow and such lands as may be devised to her by his 
will, if such lands do not exceed the quantity she would be entitled to 
by right of dower, although she has not dissented from such will, shall 
not be subject to the payment of debts due from the estate of her hus- 
band during the term of her life.'' 

She is not asking to take anything from the creditors but for her own, 
which the law says "shall not be subject to the payment of debts." We 
are, therefore, of opinion the widow is entitled to dower in the proceeds 
of sale and, by the same reasoning, in the land unsold. She must, how- 
ever, be content with the ascertainment of its value as to the land sold 
out of the net proceeds, because, having consented to the sale and con- 
version, she is justly chargeable with the ratable part of the expense. 

We find no evidence as to the age of the widow, and the finding i n  
this respect is 

Reversed. 

WALKER, J., dissenting: I am unable to concur with the majority in 
the opinion that Mrs. Stone is not estopped by the judgment directing 
a sale of the land, at least to t2ie extent that it may be required to pay 
her husband's debts. I t  was surely adjudicated in this proceeding by 
solemn judgment, which she had the clear right and opportunity to 
prevent if i t  illegally deprived her of her right of dower, that the lands 
should be sold to pay the debts and to the extent that i t  was necessary 
to sell for this purpose she is estopped by her failure to assert that 
right in due and proper time. She failed to do so, and now proposes 
to controvert what was decided and to claim her dower before the debts 
are paid. She is disputing now the very question then decided, that 
the land should be sold and out of the proceeds of sale that the debts 
be paid. I s  is an estoppel by record, or res judicata, within the princi- 
ple stated in  Cromwell a. County  of Sac,  94 U.  S., 351, and assuredly 
is so under the case of Armfield z.. X o o r e ,  44 N. C., 157, where land 
was partitioned, and it turned out after judgment that one of the ten- 
ants in  common owned one-third of the land in another's right ( e n  alder  
d r o i t ) .  This Court held that the judgment estopped as to this right, as 
i t  should have been asserted and passed upon before judgment entered. 
The Court said that "when a fact is decided in a court of record, neither 
of the parties shall be allowed to call it in question and have it tried 
again at  any time thereafter so long as the judgment or decree stands 
unreversed." And again: "In a civil suit, if a fact be agreed on by the 

18-176 
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parties, or be found by a verdict, and the court acts thereon and pro- 
nounces a judgment or decree, neither party can be afterwards heard to 
gainsay that fact so long as the judgment or decree stands unreversed. 
An allegation of the discovery of important evidence after the admission 
or trial, or a suggestion that the party made the admission of record 
under a mistake as to his rights, cannot be listened to without upsetting 
the whole administration of the law as a system and reducing it to a 
mere arbitrary and despotic proceeding, by which the court in each case, 
according to its view of the circumstances, may see fit to decide in the 
one way or the other." 

There is no suggestion of fraud or mistake in this case and no other 
equitable claimant. I t  is a proceeding at  law, and in permitting Mrs. 
Stone to have dower in the land before the debts are fully paid we are 
simply, in my opinion, reversing what was decided by the Court when, 
upon consideration, i t  decreed a sale to pay debts. Whether she can 
have dower if there is more than enough land to pay the debts and 
proper costs and expenses, or whether, upon the facts, she is entitled to 
dower at  all, I need not say. 

The case of Latta v. Russ, 53 N. C., 111, is not an authority favor- 
ing the conclusion of the Court, but, I think, is rather the other way. 
The right of the widow was put in issue because the court ordered all 
of the land to be sold if necessary to pay debts, and that, of course, 
included the dower, if any such right or estate existed. All interests 
were directed to be sold, as nothing was excepted. I n  Latta v. Russ, 
this Court simply held that there was no estoppel as to the amount of 
the debts, for that was not in  issue, and this was correct; but i t  did not 
say there was no estoppel as to all rights that were included in  the order 
of sale. The court decided that there were debts without i t  being neces- 
sary to say how many or how much indebtedness. I t  did decide that 
c i  it was necessary to sell," and as to that part of the decree, said the 
court, there was an adjudication which estopped. That is our case. 

0. L. J O m E R  ET AL. V. THE REFLECTOR COMPANY AND M. H. HUX. 

(Filed 23 October, 1918.) 

1. Appeal and Error-Fragmentary Appeal. 
An appeal from an order disallowing a preference claimed in the funds 

in a receiver's hands over other claims filed? and retaining the cause for 
further orders for its distribution, is fragmentary, and the exceptions will 
be reserved to be passed upon on appeal from final judgment. 
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2. Corporations-Mortgages-Torts-Preference~Statutes. 
To secure a preference over a mortgage given by a corporation for dam- 

ages arising in tort, etc., Revisal, sec. 1130, the action should be com- 
menced within sixty days after the registration of the mortgage. 

3. Same-Liens-Judgments-Execution-Receivers-Distribution. 
Revisal, see. 1131, confers no lien upon the property of a corporation in 

favor of one injured by its tort, but eliminates the corporate mortgage in 
favor of a judgment therefor, duly commenced, which the judgment debtor 
may collect by execution, except when a receiver has been previously 
appointed, and then he is entitled to his pro rata distribution of the funds. 

4. Subrogation-Bills and Notes-Endorsers-Mortgages-Evidence-Ques- 
tions for Jury-Trials. 

The endorsers on a note of a corporation secured by mortgage on its 
property are not entitled to subrogation, either legal or conventional, when 
it is ascertained that the note was paid by the corporation, and not the 
endorsers, and where there is evidence that the latter had paid it, the 
question should be submitted to the jury. 

5. Subrogation-Legal-Conventional. 
As distinguished from legal subrogation, conventional subrogation is 

founded on the agreement of the parties in the nature of an equitable as- 
signment, while the former exists where one who has an interest to pro- 
tect, or is secondarily liable, makes payment of the obligation. 

6. Corporations-Torts-Mortgages-Purchase Price-Statutes. 
A mortgage of a corporation to secure purchase money has priority over 

a judgment against it arising in tort. Walker v. L. Go., 174 N. C., 60, cited 
and applied. 

APPEAL by Hux, intervenor, from Allen, J., at the May Term, 1918, 
of PITT. 

This action was brought by 0. L. Joyner v. The Reflector Company, 
a corporation, on 24 November, 1916, asking that a receiver be appointed 
to take charge of the Reflector Company, which was done, L. G. Cooper 
being appointed receiver. The property of the Reflector Company was 
sold by said receiver on 19 February, 1917, by virtue of an order of 
court. H. M. Hux, who had obtained judgment against the Reflector 
Company for $4,000 for tort committed 12 September, 1912, filed a 
claim with said receiver for and on account of said judgment, asking 
that his claim be paid ahead of other claims, or that he be given a 
preference on account of section 1131 of the Revisal. The receiver 
ruled against the said Hux and he appealed to the Supcrior Court and 
by proper order was allowed to intervene and become a party so as to 
protect his rights. The receiver held that notes secured in the deed of 
trust to S. J. Everett dated 25 September, 1912, the total amount of 
the notes being $5,000, but which had been paid down by the Reflector 
Company to $3,300, had a preference over other claims. After the said 
H. M. Hux appealed, the Greenville Banking and Trust Company, the 
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Kational Bank of Green~ille, and the Farmers Bank, D. J. Whichard, 
S. J. Everett, R. J. Cobb, F. X. Wooten, C. O'H. Laughinghouse, C. W. 
Wilson, B. B. Sugg, W. E. Proctor, J. J. Elks, R. C. Flanagan, and 
H. A. White, who, with the plaintiff Joyner, are the creditors in said 
deed of trust and the indorsers of said notes, all petitioned to be made 
parties plaintiff, alleging that at  the time of the execution of the deed 
of trust to S. J. Everett, there was an understanding between the Re- 
flector Company and the endorsers on the notes secured in the deed of 
trust to S. J. Everett that the notes to the Xergenthaler Linotype Com- 
pany and the notes to the Miellle Printing Press and Xanufacturing 
Company should be taken up out of the fund obtained from the deed of 
trust to S. J. Everett and held by S. J. Everett as trustee for said sure- 
ties. This was denied by the said H. X. Hux. 

At  the January Terni, 1918, of the Superior Court, the judge pre- 
siding made an order of compulsory reference in  the cause to C. C. 
Pierce to find the facts in the matter and report to the court, all parties 
excepting to said order and reserving their rights to a jury trial. The 
matter was heard by C. C. Pierce and report made. The intervenor, 
H. 11. Hux, excepted to the report, and the same came on to be tried at 
the May Term, 1918, of the Superior Court. 

The notes to the Mergenthaler Company and to the Miehle Company 
were apparently given for the purchase money of certain machines and 
were secured by mortgages on the machines, the mortgage to the Mer- 
genthaler Company being executed by D. J. Whichard, who did busi- 
ness in  the name of the Reflector Company before its incorporation, 
and the mortgage to the Miehle Company being executed by the Re- 
flector Companx, incorporated. 

There was evidence that at the time of the execution of the deed of 
trust of 25 September, 1912, that the notes and mortgages to Mergen- 
thaler and Miehle companies wrre paid and canceled by the Reflector 
Company, and also evidence that they were delirered to Everett, trustee, 
to be held as security for the creditors in the deed of trust, or if pay- 
ment was made it was by the creditors. 

The following verdict was returned by the jury: 
1. What was the value of the Mergenthaler Linotype machine on 19 

February, 1917, the day of the sale? Answer: "$950." 
2. What mas the value of the Xiehle printing press on 19 February, 

1917, the day of the sale? Answer: "$1,650." 
3. Were notes of the Reflector Company to the Mergenthaler Lino- 

type Company paid by the Reflector Company and discharged, as alleged 
by the intervenor ? Answer : "No." 

4. Were notes of the Reflector Company to the Mergenthaler Lino- 
type Company and mortgage assigned to S. J. Everett as trustee? 
Answer : "Yes." 
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5. Were the notes of the Reflector Company to the Miehle Printing 
Press 'and Manufacturing Company paid, satisfied and discharged, as 
alleged by the intervenor ? Answer : "No." 

His  IIonor instructed the jury to answer the third and fifth issues 
"No" and the fourth issue "Yes" if they believed the evidence, and the 
intervenor Hux excepted. 

A11 order was entered upon the report of the referee and the verdict 
declaring that Hux was not entitled to a preference over the mortgage 
creditors and retaining the cause for further order of distribution of 
the fund, and Hux excepted and appealed. 

P. M.  Wooten and Harry ~Slcinner for appellees. 
Julius Brown and Ward & Grimes for intervenor. 

, ~ L L E N ,  J. This appeal is premature and must be dismissed, because 
the order appealed from disposes of only one question of many arising 
upon thc record (Hin ton  ?i'. Ins.  Co., 116 N .  C., 222; Richardson v. 
Express Co., 151 K. C,, 61) ; but upon dismissal, the exceptions, duly 
taken, are preserved to be passed on upon appeal from the final judg- 
ment. Gray v. James, 147 N .  C., 141. 

We have, however, examined the record at  the request of both parties, 
and as another appeal may be avoided by expressing an opinion on the 
principal questions in  contro~ersy, have concluded to do so. 

(1)  We agree with his Honor in the conclusion that Hux has no 
preference. He  cannot claim a preference under section 1130 of the 
Revisal because he did not commence an action to enforce his claim 
within sixty days after the registration of the deed of trust, and section 
1131 confers no lien or priority. I t  simply wipes out the mortgage as 
against a judgment for tort, so that the judgment creditor may proceed 
to collect his judgment as if there was no mortgage, by execution if the 
propertj  is not in the hands of a receiver, or by pro rating with the 
mortgage creditors if a receiver has taken charge. Clement 2). Xing,  
152 N.  C., 460, and cases cited. 

(2)  f e are of opinion his Honor was in error in directing a verdict 
on the third, fourth, and fifth issues, as there is evidence that the Ner- 
gerlthaler and Xiehle notes and mortgages were paid by the Reflector 
Company, the debtor; and if this should be found to be true, there 
would be no ground for subrogation, legal or conventional, and the dis- 
tribution of the funds in the hands of the receiver would have to be 
made without reference to these mortgages. See Pub.  Co. c. Barber, 
165 N.  C., 488, for a discussion of the difference between legal and con- 
ventional subrogation and the effect of payment by a volunteer. 

I f  these notes and mortgages mere not paid by the Reflector Company 
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there should be specific answers to the following questions as to the 
Mergenthaler notes and mortgages, and the same as to the Miehle. notes 
and mortgages : 

1. Were the Mergenthaler notes and mortgage executed before or 
after the incorporation of the Reflector Company? I t  would seem that 
they were executed before, but i t  is stated in the record as an agreed 
fact that the company was incorporated 28 May, 1910, and that the 
Mergenthaler machine was bought 7 June, 1910. 

2. I f  executed before, did the corporation assume the payment of the 
debt, and was any other paper executed therefor, and if so, what paper? 

3. Were these notes and mortgage executed for the purchase money 
of the linotype machine sold by the receiver? 

4. Was &the understanding and agreement when these notes and 
mortgages were paid in bank they should be kept alive and held by 
Everett, trustee, for the benefit of the creditors in the deed in trust? 

5. I f  not, were these notes and mortgage paid by the creditors secured 
in the deed in trust for the purpose of relieving the property in the 
deed in trust of the lien of the mortgage? 

If the fourth question should be answered ('Yes," the creditors in the 
deed of trust would be entitled to the benefit of legal subrogation; and 
if the fifth "Yes," to conventional subrogation to the extent of the value 
of the property conveyed at the time of the sale by the receiver; and 
if the mortgage was executed before the Reflector Company was incor- 
porated, it would have priority over the judgment in favor of Hux, be- 
cause section 1131 only applies to mortgages executed by corporations, 
and the same result would follow if the mortgage was executed by the 
corporation to secure the purchase money under the authority of Walker 
v. L. Co., 170 N. C., 460. 

On the other hand, if the debt secured by the mortgage was paid by 
the Reflector Company, or if the third and fourth questions should be 
answered "No," there would be no subrogation, or if the facts are such 
as to entitle the creditors to subroaation, there would be no  reference 

u 

or priority in their favor if the mortgage was executed by the corpora- 
tion and not to secure the purchase money. 

Legal subrogation is based upon payment and exists where one who 
has an interest to protect or is secondarily liable makes payment, while 
conventional subrogation, so named from the convention or agreement 
of the civil law, is founded upon the agreement of the parties, which 
really amounts to an equitable assignment. Liles v. Rogers, 113 N. C., 
197 ; Bank a. Bank, 158 N. C., 250; Pub. Go. v. Barber, 165 N. C., 488. 

We have expressed an opinion on the questions discussed in the briefs 
because the fund in the hands of the receiver, not sufficient to pay the 
creditors, is in danger of being exhausted in litigation, and i t  seemed 
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we might enable the parties to settle their controversy without further 
appeal; but fragmentary appeals must not be encouraged, as they tend 
to prolong litigation and to increase cost and expense, and those who 
resort to them must understand that they need not expect anything 
except a dismissal with costs. 

We suggest that the findings of the jury on the third, fourth, and 
fifth issues be set aside by consent and the questions involved be tried 
again on account of the erroneous instruction heretofore referred to, 
which enters into the findings, and would avail the parties on an  appeal 
from the final judgment. 

Appeal dismissed. 

J. 0. PLUMMER v. SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 23 October, 1918.) 

1. Principal and Agent-Declarations-Evidencecarriers of Passengers- 
Brakeman. 

In an action for damages for sickness caused by the car of defendant 
railroad company not being properly heated in cold weather, declarations 
of a brakeman to the plaintiff, before entering the car as a passenger, as 
to the breaking of the heating pipe and the cold condition of the car, are 
incompetent as declarations of an agent which bind his principal. 

2. Evidence-Opinion-Expert- Witnesses- .Issues of Fact- Questions for 
Jury-Appeal and Error. 

An expert opinion should be based upon the assumption of the finding 
of the jury, and a medical expert opinion based only on a statement of 
the occurrences as made to him by his patient is an invasion of the prov- 
ince of the jury to find the facts. 

ACTION tried before Stacy, J., a t  January Term, 1918, of WAKE. 
From verdict and judgment for plaintiff defendant appealed. 

Douglass d Douglass for p la in t i f .  
Murray Al len  for defendant. 

BROWN, J. Plaintiff sues to recover damages for an alleged illness 
caused by tonsilitis claimed to have been caused by traveling in a "cold 
passenger car" of defendants from Raleigh to Norlina. 

The plaintiff was permitted to testify to a conversation with the 
porter as to the breaking of a steam pipe before plaintiff boarded the 
train, and in which the porter said "it is pretty tough, but you know 
I am employed by the railroad and I dare not bother, because my job 
is a t  stake." 



280 I N  T H E  SUPREME COURT. [I76 

I t  is well settled that the declarations of an agent not a part of the 
res gestce and made after the transaction are incompetent. Lyman v. 
R. R., 132 N. C., 724; Southerland v. R. R., 106 N. C., 105; Barnes v. 
R. R., 161 N. C., 581. 

I n  this last case i t  is held that declarations of a station hand as to 
the defecthe condition of a water tank are not admissible in an action 
for a fireman's death from the defective water tank. 

Dr. L. E. McCauley, witness for plaintiff, was permitted to give a 
detailed history of plaintiff's case as related to him by plaintiff. This 
witness was permitted to testify as follows: 

Q. State to the jury, in your opinion, from what Dr. Plummer de- 
scribed to you, whether that condition could have been produced by 
exposure on that t ra in? 

Objection by defendant. 
A. I t  is perfectly possible from the history that he gave me, and 

highly probable- 
Defendant moves to strike out answer; overruled; exception. 
The objection should have been sustained. The form of the question 

permits the witness to decide the very question submitted to the jury 
upon the statement which the witness had received from the plaintiff. 
I t  permits the expression of an expert opinion based upon facts related 
by plaintiff to the witness, although the truth of the facts has not been 
passed upon by the jury. The opinion of an expert cannot be based 
upon an assumption of the truth of facts related to him either by a 
witness or any third person. The expert opinion must be based upon 
the assumption that the fact submitted to the expert has been estab- 
lished by the verdict of the jury. S. v. Bowman, 78 X. C., 509. 

There are other assignments of error which we deem it unnecessary 
to discuss as they may not arise on another trial. 

New trial. 

RALEIGH IMPROVEMENT COMPANY v. W. J. ANDREWS ET AL., 

EXECUTORS Ol? A. B. ANDREWS, DECEASED. 

(Filed 23 October, 1918.) 

1. Contracts, Written - Par01 Agreements - Merger - Corporations-Sub- 
scriptions to Stock. 

All prior and contemporaneous verbal agreements to a written subscrip- 
tion to take shares of stock in a proposed corporation merge in the writing. 

2. Same-Contradiction-Statute of Frauds. 
A written subscription to take shares of stock in a proposed corporation 

by paging a certain amount in cash and the balance when called for by its 
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board of directors cannot be varied by evidence of a parol agreement that 
the subscriber only obligated himself, in the event the full amount required 
for the enterprise had been raised, as such would contradict or vary the 
written instrument. 

3. Corporations-Subscriptions to Stock-Abandonment-Equity. 
The mere fact, alone, that a proposed corporate enterprise has been sus- 

pended affords a subscriber to the capital stock no excuse for not paying 
his subscription to its shares upon call of the directors, according to his 
agreement, and gives the court no equitable jurisdiction to interfere and 
prevent further calls upon the stockholders, unless it be made to appear 
that they have equally contributed to the common object and the rights of 
others are not impaired. 

ACTION tried before Stacy, J., at January Term, 1918, of WAKE, 
upon these issues : 

1. Was the subscription of A. B. Andrews, deceased, to plaintiff Im- 
provement Company made with the understanding that it should not be 
valid unless the amount of $75,000 in subscriptions should be obtained? 
Answer : "Yes." 

2. Was the amount of $75,000 in subscriptions to plaintiff obtained? 
Answer : "No." 

3. Was the said subscription of A. B. Andrews, deceased, made for 
the purpose of erecting a modern apartment building at the corner of 
Edenton and Wilmington streets, in the city of Raleigh? Answer: 
"Yes." 

4. Has  such purpose been abandoned by the plaintiff? Answer: 
"Yes." 

5. Are the defendants indebted to plaintiff, and if so, in what sum? 
Answer : ('No." 

J .  C. Biggs for plainti#. 
Manning & Kitchin  and A. B. Andrews, JT., f o ~  defendant. 

BROWN, J. The following written contract was entered into by the 
late Col. A. B. Andrews, the defendant's testator, with plaintiff on 17 
February, 1914 : 

"I hereby subscribe for ten shares of stock of the par value of one 
hundred dollars each in the Raleigh Improvement Company, a corpora- 
tion organized under the laws of the State of North Carolina, for the 
purpose of erecting a modern apartment building at  the corner of Eden- 
ton and Wilmington streets, in the city of Raleigh. I also agree to 
make immediate payment of 30 per cent of the amount of my subscrip- 
tion, and the balance as and when called for by the board of directors 
of said corporation. A. B. ANDREWS. (SEAL)" 
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The executors having declined to pay the subscription, this action is 
brought to recover it. 

1. The declarations of Colonel Andrews to his son William, to the 
effect that he had subscribed to the house proposition "provided the 
balance of the money is raised to complete it," are incompetent. Such 
declarations to a third party are purely hearsay, not being under oath 
and not subject to cross-examination. I f  the testator were living, such 
declarations would be incompetent and the fact that he is dead does not 
alter the rule. Lockhart on Ev., 148, and cases cited. Xhaffer v. Qay- 
nor, 117 N.  C., 24; Redman v. Redman, 70 X. C., 267. The evidence 
is also incompetent because i t  tends to vary the terms of a written con- 
tract. Walker v. Venters, 148 X. C., 388. This rule of lam is fully dis- 
cussed and the precedents collected by Xr.  Justice Walker in Basnight 
v. Jobbing Co., 148 X. C., 356. 

The fact that this is a subscription to stock does not take the case out 
of the usual rule. I t  seems to be generally agreed that where a sub- 
scription contract is reduced to writing and signed, all oral agreements, 
whether prior or cotemporaneous, are merged in i t  and par01 evidence 
of them cannot be received to vary the legal purport of the writing. 
Boushall I > .  Xtronach, 172 N.  C., 273; 7 R. C. L., 228-9; R.  R. v. Leach, 
49 X. C., 340; Boushall v. Xyatt, 167 N. C., 328; 26 A. and E., 911; 
I0 Cyc., 413-414. 

The subscriber to the stock should have caused the condition upon 
which he subscribed to be inserted in the written instrument. 

2. In our opinion, there is no evidence that the purpose of plaintiff 
to build an apartment house has been abandoned. There is evidence 
that, owing to present conditions, it has been postponed. That is a mat- 
ter resting in the discretion of the directors. The mere fact that the 
work on the corporate undertaking has been suspended is not such e ~ i -  
dence of an abandonment of the enterprise as will discharge a sub- 
scriber from his obligation of payment, since the refusal of the snb- 
scribers to pay according to their contracts may be the very cause of 
suspension, and the very object of the attempt to enforce their contracts 
may be to get money to revive or continue the prosecution of the work. 
10 Cyc., 406; 28 A. and E., 932. 

Thompson Commentaries on Law of Corporations, rol. 1, sec. 1272. 
Assuming that the corporate authorities have decided that it is best 
under present conditions to abandon the building of the apartment 
house, that does not necessarily release the unpaid subscriptions. 
d mere abandonment of the corporate enterprise is not necessarily a 

good defense to an action upon a subscription. 28 A. and E., 932. I t  
may be good ground for an action to dissohe the corporation and to 
wind up its affairs. Conceding that the corporation has arrived at  the 
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conclusion not to construct the building as designed, i t  by no means 
follows that its contracts and engagements are thereby a t  a n  end. Debts 
due by the corporation are not abrogated, and its ability to discharge 
these may be dependent upon its realizing from the claims owing to it. 
The  unpaid subscriptions to its stock constitute assets of the corporation 
and are a trust fund to which creditors may resort. 

I f  all the debts of the corporation are discharged, even then the legal 
consequences claimed by defendant would not necessarily follow. A few 
stockholders may have paid all their subscriptions, while others may 
have paid none, and thereby defeated the undertaking. I t  would be 
manifestly unjust to hold those subscriptions that have been paid and 
to turn  loose those that  remain u n ~ a i d .  

Inasmuch as stock subscriptions are assets, they must be collected as 
other assets, and when the debts are all paid and the corporate affairs 
settled the balance on hand should be divided among stockholders 
according to their respective rights. Dorman ti. R. R., 7 Fla., 281; 
R. 8. s.  Bailey, 18 Ohio St., 208. 

I t  is true that  on being satisfied that stockholders have paid in  an 
amount equal to their engagements, so as to nlake the burden equal 
amongst them all, a court of equity will sometimes interfere in  case of 
an  abandonment of the undertaking to prerent further calls upon such 
stockholders, but no such conditions appear to be presented upon this 
record and no such equitable relief is asked. 

W e  are of opinion that upon all the evidence and in  any view of it, 
the court should have directed a rerdict for plaintiff as requested. 

New trial. 

HENRY POPE v. W. B. POPE ET ALS. 

(Filed 23 October, 1918.) 

1. Appeal and Error-Objections and Exceptions-"Broadside"-Exceptions. 
Where objectionable and unobjectionable evidence is covered by only 

one exception, the exception, on appeal, will not be confined to that which 
is objectionable, or considered. 

2. Evidence-Deceased Persons-Transactions or Communications-Statutes 
-Restricted Testimony. 

Where a person claiming title to lands in controversy through or under 
a deceased person has testified to a transaction or communication with 
him relating to the lands, the adversary party is restricted in his testi- 
mony to evidence concerning the same matter. Revisal, sec. 1631. 

3. Same-Limitation of Actions-Par01 Trusts-Trusts and Trustees. 
The plaintiff, having acquired a deed conveying the fee-simple title to 

the lands in controversy, may not testify to a transaction with his de- 
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ceased grantor, whereby he claims that a parol trust was engrafted on his 
title in favor of another for life, and thus bar the defense of adverse pos- 
session set up by the defendant in the possession of the lands, when the 
defendant has not opened up this matter by his testimony; for the same 
is a transaction with the deceased person, within the intent of Revisal, 
see. 1631. 

4. Ejectment+ Title- Burden of Proof- Issues- Answers- Instructions- 
Appeal and Error-Harmless Error. 

In ejectment, the plaintiff must recover on the strength of his own title, 
and not on the weakness of that of the defendant; and where, in his 
action to recover lands, the jury, by their answer to appropriate issues, 
under legal evidence and a correct charge, have found that the plaintiff's 
deed was procured by fraud, and therefore invalid to pass the title, thus 
defeating plaintiff's recovery, the charge on the other issues, raising only 
the question of defendant's title by adverse possession, etc., becomes im- 
material. 

ACTION tried before Devin, J., and a jury, at March Term, 1918, of 
CUMBERLAND. 

Plaintiff sued for the recovery of several tracts of land described in 
his complaint, and specially relied on a deed of W. B. Pope and wife 
to him, dated 12 December, 1881. The defendants claimed under W. B. 
Pope and wife and attacked their deed to the plaintiff upon the ground 
of duress and fraud, and in support of their allegations they alleged, 
and introduced evidence tending to show, that a t  the time the deed was 
executed on 12 December, 1881, plaintiff held a mortgage on the prop- 
erty for $400, which had been reduced to $300, establishing the relation 
of mortgagor and mortgagee between the parties, and that there was 
really no consideration for the deed, though one was recited in it, and 
that i t  was not fairly obtained from the grantors by the plaintiff, but, 
on the contrary, was procured by duress and fraud, W. B. Pope having 
been plied with whiskey by the plaintiff and being at  the time in a state 
of intoxication from the use of it, and besides, that while in that condi- 
tion, he was threatened and cajoled and deceired by the plaintiff into 
executing the deed. 

Defendants also alleged that they had been in the possession of the 
land since the deed was made, and for more than seven years, holding 
and claiming the same in their own right and notoriously, continuously 
and adversely for that length of time. 

Plaintiff replied and alleged that the possession of defendants was 
held in subordination to their right and title, and not adversely, up to 
the time when Xrs. W. B. Pope, who s u r r i ~ e d  her husband, died, which 
occurred within a year or two before this action was commenced. That 
when the deed of 12 December, 1881, was executed, a life estate was 
expressly reserved by parol to Mrs. W. B. Pope, and that she, therefore, 
held possession under this reservation, not against the plaintiff, but by 
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his express oral permission, and, therefore, the statute of limitations 
had not run so as to defeat his title or bar his right of possession. 

Mrs. L. B. Raynor, in her own behalf and as a witness for the other 
defendants, was permitted to testify over plaintiff's objection to certain 
transactions or communications between plaintiff and her father, W. B. 
Pope, at  the time or just before the deed was executed, tending to show 
duress and a want of consideration for the deed, and plaintiff, in his 
own behalf, proposed to testify that the consideration recited in the 
deed was made up of a cash payment of $150, two notes, one of which 
mas for $200, and the other for $300, the amount of the mortgage 
($400), which was canceled, and the payment of a mortgage on the 
land to Lewis Tew of $150, and that the two notes given by him to 
W. B. Pope were paid when they matured. 

I n  regard to this testimony, the record states: "W. B. Pope came to 
see me about selling the land, and offered to sell it to me for $1,150, and 
I bought i t  from him at that price. I went over to W. B. Pope's house 
with I. W. Godwin, justice of the peace, in  accordance with agreement 
with W. B. Pope, and the deed was prepared and signed. I paid him 
$100 cash and gave him two notes, one for $200, due sixty days after 
date, and one for $300, due the following fall, and receipted for the 
$400 mortgage which I had against W. B. Pope, and agreed in addition 
to take up a mortgage of approximately $150 which Lewis Tew held 
against W. 13. Pope, and I paid the notes which I gare him when they 
were due and paid the Tern mortgage." 

The foregoing testimony by Henry Pope mas objected to by the de- 
fendants, the objection was sustained, the court restricting plaintiff's 
testimony as to personal transactions with W. B. Pope, deceased, to 
those concerning which defendants had offered evidence, and plaintiff 
excepted. The same may be said as to the testimony of another of the 
defendants, Troy L. Pope, so that the two exceptions will be considered 
together as they involve the same question. There are some other ex- 
ceptions, which will be noticed hereafter. 

The jury returned the following verdict : 
1. Was the conveyance of the land described in the complaint by deed 

from W. B. Pope and wife to Henry Pope, dated 12 December, 1881, 
without oppression to said W. B. Pope, and for a fair consideration? 
Answer : "So." 

2. What consideration, if any, was paid for the conveyance of said 
land ? Answer : "None." 

3. Was the said deed from W. B. Pope and wife to Henry Pope pro- 
cured by fraud and undue influence? Answer: "Yes." 

4. Was the mortgage debt due plaintiff fully paid? Answer: "Yes." 
5. After the execution of 12 December, 1881, did W. B. Pope and 
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wife remain in possession of said land and hold adversely to the plain- 
tiff up to the death of Mrs. Susan Pope? Answer: "Yes." 

6. Has plaintiff been in possession of said land within twenty years 
before the commencement of this action ? Answer : "No." 

7. Has W. B. Pope been in possession of the 93-acre tract of land 
under known and visible lines and boundaries and colorable title for 
seven years before the commencement of this action? Answer: "Yes." 

8. I s  the plaintiff the owner and entitled to the possession of any 
part of the land described in this complaint, and if so, what part? 
Answer : "None." 

9. Are the defendants, or any of them, in the wrongful possession of 
any part of the said land ? Answer : "No." 

10. What damages, if any, is plaintiff entitled to recover therefor? 
Answer : "None." 

Judgment was entered upon the verdict, and plaintiff appealed. 

Sinclair c6 Dye, Rose & Rose, E. F. Your~g, and N. A. Townsend for 
plaintiff. 

C. W. Broadfoot, John G. Shaw, and J. C. Clifford for defendants. 

WALKER, J., after stating the case: There is one fatal defect in the 
objection of the plaintiff to the testimony of Mrs. L. B. Raynor and 
Troy L. Pope. I t  was taken "to all of the foregoing testimony"--that 
is, to the same as a mass, and not to the separate parts thereof. Some 
of the testimony is plainly competent, and even if the other part is not 
so, the objection fails, as it did not point out 'the incompetent testimony 
or separate it from the competent testimony, and assign error only as 
to it. R. R. v. i l l fg .  Co., 169 N. C., 165, 169; S. v. Ledford, 133 N. C., 
722; Bank v. Chase, 15 N. C., 108; S. v. Stewart, 156 N. C., 636; Ricks 
v. Woodard, 159 N. C., 647; Quelch v. Futch, 175 N. C., 694. 

There is some of this testimony which did not disclose any trans- 
action or communication between the witness and the deceased party, 
and for the most part it refers to what the plaintiff himself said or did, 
and he has had full opportunity in this respect to reply and give his 
version of the particular transaction. 

AS to the other objection, the court was clearly right in confining the 
testimony of the plaintiff to those transactions or communications as 
to which the other witnesses had testified. As shown in Bunn v. Todd, 
107 N. C., 266, recently quoted with approval in Irvin v. R. R., 164 
N. C., 6, at p. 15, the exception is this: "When the representative of, 
or  person claiming through or under the deceased person or lunatic is 
examined in his own behalf, or the testimony of the deceased person or 
lunatic is given in evidence concerning the same transaction," citing 
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Burnett v. Savage, 92 N. C., 10; Sumner v. Candler, 92 N.  C., 634. 
We see, therefore, that the testimony of the other party, in  reply, must 
be restricted to the same transaction which was the subject-matter of 
the principal testimony, or that of the other party, and the court, i s  we 
construe the record, so confined the plaintiff's testimony, and conse- 
quently did not deny him any right to which he was entitled. The 
object of this wholesome statute (Revisal, 1631; Code, 590; C. C. P., 
343) is well set forth in McCanless v. Reynolds, 74 N. C., 314, as fol- 
lows: "Allowing a party to an action to give evidence in  his own be- 
half is a wide departure from the rules of evidence a t  common law, 
and the proviso in section 343, which fixes a limit to this departure, 
should be construed liberally. The effect of i t  is to exclude one of the 
parties to a transaction, who is afterwards a party to an action con- 
cerning the'right or property involved in  the transaction, from the 
enabling clause of the statute, in the event of the death of the other 
party to the transaction. The proviso rests on the ground not merely 
that the dead man cannot have a fair  showing, but upon the broader 
and more practical ground that the other party to the action has no 
chance, even by the oath of a relevant witness, to reply to the oath of 
the party to the action, if he be allowed to testify. The principle is, 
unless both parties to a transaction can be heard on oath, a party to 
an action is not a competent witness in  regard to the transaction." 

This rule of exclusion, if left absolute in form, might in certain cases, 
i t  was thought, work unequally, and therefore the exception was in- 
serted to make i t  fa i r  and just in its operation. There is nothing in- 
equitable i n  requiring that the opposing testimony to that given in 
evidence by the other side should be limited to the same transaction or 
communication. I t  could not be otherwise without opening the door 
much wider than the necessity of the particular case justified. 

The court was right in excluding the testimony of the plaintiff as to 
the tenancy of W. B. Pope and his wife and as to the par01 agreement 
that Mrs. Pope should have a life estate. This involved necessarily a 
direct transaction or communication between plaintiff and Mrs. Pope, 
who is dead, and comes within the inhibition of Revisal, sec. 1631. 
Harrell v. Hagan, 150 N.  C., 242, and cases cited, and Boney v. Boney, 
161 N. C., 614, where the parties .are reversed, but the point decided is 
substantially the same as the one now being discussed. 

As to Cheatham v. Bobbitt, 118 N. C., 343, which was cited by the 
plaintiff's counsel, i t  is not applicable, because there the witness spoke 
of a certain transactions, including the whole of it, and the court cor- 
rectly permitted the other party to testify to the same extent in  con- 
tradiction of his testimony. I n  this case, some of the proposed testi- 
mony related to matters clearly outside of or foreign to the particular 
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transaction or communication to which the two witnesses had testified, 
and the court therefore properly closed the door to it. 

AbstractJy considered, that part of the charge concerning the legal 
effect of a parol conveyance of the land, or rather and more correctly, 
of the oral lease of it to Mrs. Pope for her life-if evidence of i t  had 
been competent and the first four issues had not been answered as they 
wsre-would have been erroneous; and so would the other instruction, 
in  regard to adverse possession, in which the word "adverse," or any 
equivalent expression, was omitted whereby the bare possession, if con- 
tinued for seven years, was made sbfficient as a bar to plaintiff's recov- 
ery. This omission evidently was an inadvertence. But these are not 
concrete questions, as the plaintiff's case was cut up by the roots when 
the jury answered the first four issues, for these issues mean that plain- 
tiff obtained the deed of 12 December, 1881, by fraud and undue influ- 
ence, and there was ample eridence to support the findings. I f  he did 
not own the land, i t  can make no difference whether the possession was 
adverse or not. 

I n  ejectment, the plaintiff must recover on the strength of his own 
title, and not on the weakness of that of his adversary (Bettis v. Avery, 
140 N .  C., 184; Rumbough v. Sackett, 141 X. C., 495) ; it must be good 
against the world or good against the defendant by estoppel. iMobley v. 
Griffin, 104 N.  C., 112; Campbell ?;. Everhart, 139 N. C., 503. I t  can 
make no difference whether defendant has the title or not, the sole in- 
quiry being whether plaintiff, upon whom rests the burden, has it. I f  
he fails to show that he has the title and right of possession, it does not 
concern him what right or title the defendant has, if any, or whether 
he has any at  all. I n  this case, the foundation upon which rested the 
plaintiff's right to recover has been destroyed by the verdict upon the 
first four issues. 

What we have just said regarding the instruction as to adverse pos- 
session applies equally to the exception relating to the parol convey- 
ance or lease of the land or parol lease to occupy it during Mrs. Pope's 
life. I t  may not have *assid title to her, as said by the court, but if 
not, it may have been evidence of the nature of her possession, as it 
tended to show, if true, that she was let into possession by the plaintiff. 
and being in  under him or by his permission, i t  could not be adverse, 
just like the case of a tenant who holds under and not against his land- 
lord. But this is not a practical question, as plaintiff, under the verdict 
on the first four issues, had no title to be barred by adverse possession. 
The other questions would have become material only if he had won as 
to these four issues. The other exceptions are either covered by what 
precedes or they are so manifestly untenable as to require no separate 
discussion. 
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W e  a r e  of t,he opinion t h a t  there was  n o  e r ror  committed i n  t h e  t r i a l  
of the case. 

N o  error .  

BESSIE COLE V. CITY OF DURHAM, STRAUSS-ROSENBURG COM- 
PANY, AND THE CAROLINA POWER AND LIGHT COMPANY. 

(Filed 30 October, 1918.) 

1. Negligence-Delivery of Coal-Raising Door in Sidewalk-Pedestrians. 
The owner of a store in  a populous city, to which coal mas to be deliv- 

ered by a dealer, instructed his employee to go into the cellar to unlock 
the door over a coal hole on the sidewalk where pedestrians were con- 
stantly passing. After the employee had done so, and, receiving no answer 
to his signal to the driver of the coal wagon, who was supposed to open 
the cellar door and warn pedestrians, he suddenly and, without warning 
of any kind to the plaintiff, raised the door and threw her down, causing 
the injury complained of in  the action: Held, evidence of actionable neg- 
ligence on the part of the employee of the store, for which the owner is 
responsible. 

2. Same-Dealer in Coal-Principal and Agent. 
A dealer in coal undertook to deliver i t  a t  a store in a populous part of 

the city, through a coal hole, covered by a door flush in the sidewalk 
where pedestrians were constantly passing. The city ordinance required 
that  in  such instances some one should be stationed to warn the passers- 
by. There was evidence tending to show that the door was pushed open 
from beneath, by a n  employee a t  the store, a s  the plaintiff was passing, 
causing her, without warning, to fall, to her injury, though the dealer's 
driver was standing near, whose duty i t  was to give the warning and to 
raise the door after i t  had been unfastened from beneath : Held, sufficient 
to take the case to the jury, upon a motion to nonsuit, of the actionable 
negligence of the driver in causing the injury, for which the dealer, his 
principal, would be liable. 

3. Negligence-Delivery of Coal-Coal Hole-Notice to Pedestrians-Prind- 
pal and Agent. 

Where a n  ordinance of the city requires that notice be given to pedes- 
trians that  the doors to a coal hole in  the sidewalk a re  about to be opened 
for the purpose of delivering coal a t  a store, and the owner of the store i s  
present a t  the time and depends upon the driver of the delivery wagon to 
give this notice. whose failure to do so causes a n  injury to a pedestrian, 
the negligence of the driver will be imputed to the owner of the store. 

4. Same-Contributory Negligence-Evidence-Questions for  Jury-Trials. 
There was evidence in this case tending to show that  while the defend- 

a n t  dealer was making delivery of coal a t  a store, the plaintiff stepped 
upon the door to the coal hole flushed with the sidewalk, and was injured 
by the door being suddenly, and without warning, pushed up from beneath 
by the defendant purchaser's agent, a n  ordinance of the city requiring that  
some one, under the circumstances, be placed there to warn the pedes- 
t r ians;  that  the defendant's driver was present, in  his "business garb," 
19-176 
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with the delivery team, which, the defendant contended, should have 
caused the plaintiff to look out for her own safety: Held ,  if this were 
evidence of contributory negligence on the plaintiff's part, still this ques- 
tion, including that of proximate cause, should be submitted to the jury, 
and a motion to nonsuit was properly denied. 

5. Negligence-Joint Tort Feasors-Evidence-Questions for Jury-Trials. 
Where, in the delivery of coal by means of a coal hole in a cellar, a 

pedestrian is injured by stepping upon the door, flushed with the sidewalk, 
which was suddenly pushed up from beneath, without warning and in vio- 
lation of the city ordinance, and there is evidence of negligence on the 
part of the coal dealer and of the purchaser of the coal in this respect, the 
apportionment of the liability between them does not affect the pedes- 
trian's right to recover against them both, as joint tort feasors, and the 
issue as to their actionable negligence was properly submitted to the jury. 

6. Negligence-Inherent Danger-Independent Contractor-Contracts. 
Where the dealer delivers coal to his purchaser a t  the latter's store in a 

pOpulous city, through a coal hole in the sidewalk of one of its principal 
business streets, where pedestrians are constantly passing, and a pedes- 
trian is injured by stepping upon the door to the coal hole, flushed with 
the sidewalk, which was suddenly and, without warning, pushed up from 
beneath, contrary to the city ordinance, the delivery of the coal in this 
manner is so inherently dangerous that the dealer may not escape lia- 
bility by showing that he had contracted for the delivery of the coal with 
another, who bore the relation to him of an independent contractor. As to 
whether such relationship existed, under the evidence in this case. Quare? 

BROWN, J., dissenting as to the defendant, Carolina Power and Light Com- 
pany. 

ACTION tried before Bond, J., and a jury, a t  March Term, 1918, of 
DURHAM. 

This action is brought by the plaintiff against the city of Durham, 
Strauss-Rosenberg Gompany, and the Carolina Light and Power Com- 
pany to recover damages for injuries sustained by falling into a coal 
hole about four by six feet in the sidewalk on Main, the principal busi- 
ness street of the city of Durham. On 30 July, the plaintiff was going 
from her home about 8 o'clock in the morning to C. W. Kenda117s store, 
where she worked as a milliner. The evidence discloses that when 
plaintiff reached the point in  front of Strauss-Rosenberg Company's 
store some one passed her on the north, and that she stepped a little to 
the south upon the steel doors that covered the coal hole and constituted 
a part of the sidewalk, and when she did so the door was pushed up from 
underneath-and she was thrown to the ground and injured. That at 
the time she approached the coal hole a member of the firm of Strauss- 
Rosenberg Company was standing in the front door of the store and a 
colored man in  workman's garb was standing east of the coal hole doors. 
That the defendants Strauss-Rosenberg Company had purchased from 
the defendant Power Company five tons of coke to be delivered in the 
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basement of said Strauss-Rosenberg's store about 30 July, the date of 
the injury. That the Power Company had employed Allen Jeffries to 
make t h e  delivery of the coke, and that the colored man standing near 
the coal hole was the son of Allen Jeffries, who had been sent with a 
load of coke. The son (George Jeffries) told one of the firm of Strauss- 
Rosenberg Company that he had a load of coke to unload, and a young 
15-year-old boy was sent to the basement to unfasten and open the coal 
hole doors, and this fact was known by defendant Rosenberg and the - 
colored man, George Jeffries, who was sent to deliver the coke and who - 
was standing just east of the doors when the injury happened. I t  was 
not contended by plaintiff that the coal hole doors were dangerous when 
closed. 

Plaintiff testified, in part, as follows: "I had to step on the door to 
pass the person I was meeting. I turned to get out of the way of some 
one and stepped on this coal hole door. I kept my left foot on the side- 
walk until I raised i t  up and i t  went under the edge of the door (demon- 
strating to jury). I could not tell you whether I was in  the middle of 
the sidewalk coming down the street until I got to the doors or not. I 
was walking so that I had to step on that door. I f  I had kept straight 
on and had not turned I would have passed by the door, I suppose, with- 
out stepping on it. Some one passed me, though. I stepped my right 
foot on the door and i t  bumped me up so I had to fall. The first time 
I stepped on the door, to my knowledge, I put my right foot on the door 
and it bumped me up, and I tried to catch hold with my left foot and 
i t  caught under the door and threw me. . . . Before I fell I saw the - 
coke wagon standing there, and that is why I looked around; that was 
before I reached the door. I knew they were to put the coke in that 
hole, of course. The doors were down when I stepped on them; no one 
was standing there to open it. The man didn't tell me to stay off. The 
man was standing where I said he was when I first saw him. I don't 
know that I saw him when I stepped on the door. I f  they had been 
opening the door I would not have stepped on it. I saw a man stand- 
ing there; he was standing.on the sidewalk a t  the southeast corner of 
the door; the door opened back towards him. . . . When Mr. Strauss 
came to see me after the injury he told me he had sent his boy to unlatch 
the door and the boy said he pushed the door up. I have stated as a 
matter of fact that the doors were Aat down when I first stepped on 
them; they bumped up under my feet. The wagon was backed up to 
the curbing and the driver was standing on the sidewalk to the east of 
the doors; he was not standing on the doors, but was standing on the 
sidewalk to the east of the doors. A few seconds before I stepped on 
the door I saw him standing up straight. I f  he had leaned forward 
to catch hold of the door I certainly could have seen him; I could have 
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seen the motion of him if I had been looking down on the ground. I t  
would have taken a mighty long man to have reached over there to 
catch on this door from where I saw him standing at  that time and 
raise that catch; he could not have done i t  without my seeing him. 
The man or lady whom I spoke of as coming from the east as I was 
coming from the west caused me to step on the side to let them pass." 

The jury returned as their verdict upon the four issues submitted by 
the court that the defendants, except the city of Durham, were guilty of 
negligence as alleged in the complaint; that plaintiff was not guilty of 
contributory negligence, and then assessed her damages at  $5,000. 

There was in force at the time of this occurrence an ordinance of the 
city of Durham as follows: "Every owner or occupant of a house on 
a street which has a cellar door-or vault in a public footway shall keep 
the same in good repair and shall keep the door closed a t  all times, or 
a guard stationed there to warn the public." A penalty was attached 
for disobedience of it. 

The court entered judgment of nonsuit as to the city of Durham and 
judgment upon the verdict as to the other defendants, and the latter 
separately appealed. 

Brawley & Gantt and Scarlett & ~ca r l e t t  for plaintiff. 
R. 0. Everett and J. S. Manning for defendant Strauss-Rosenberg 

Company. 
Wil l iam G. Bramham for defendant Carolina Power and Light Com- 

pany. 

WALKER, J., after stating the case: The record in this case is quite 
voluminous and the briefs lengthy, but very ably prepared, and have 
been of great assistance to us in  eliminating from the great mass of 
testimony and argument the real questions at  issue, which are few and, 
as we think, free from any difficulty. 

We may say in the beginning that there is no complaint from any 
one of the coal cellar and its doors either as to construction or the 
material used. The owner, in  this respect, had fully complied with the 
law and his duty in  the premises in making the opening in the sidewalk 
both safe for the public and practically convenient for those using i t  
as a receptacle for the storage of coal, which is the purpose for which 
it was designed. 

The simple facts are that the plaintiff was in the rightful use of the 
sidewalk in this populous and thriving city, coming from her home to 
her place of business about 8 o'clock in the morning. As she approached 
the doors of the cellar in the sidewalk, near its middle, over which 
pedestrians constantly passed and repassed, she met some one walking 
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on the same side that she was, and this caused her to step a little to the 
south side, with her right foot on the door of the cellar, and as she did 
so it bounced up and threw her into the street in a sitting posture. 
She stated that the door, was pushed up suddenly and unexpectedly, as 
i t  was "flat down" when she stepped upon it. No one gave any signal 
or warning of danger, or that the door was then being used and would 
be raised by a man in the cellar or any other person just at that time, 
and there is evidence to show that she felt justified in supposing that 
she could pass over the doors safely. As there was a motion for non- 
suit, we must assume all evidence in  her favor to be true, and we need, 
therefore, refer to so much only as tends to prove an actionable wrong 
to her. 

George Jeffries, who was driver of the truck filled with coke, was 
near the cellar doors, but was not raising them, or if he did assist in 
opening the doors by raising them from the outside while Raymond 
Shives, servant of defendants Strauss-Rosenberg Company, who was in 
the cellar, was pushing them from below, he gave plaintiff no warning 
of the impending danger, and by his inaction led her to believe that no 
harm mould come to her if she proceeded on her way. 

There is evidence that one of the defendants, Charles Rosenberg, had 
been told by George Jeffries, the driver, in the store, that he had coke 
in the truck at the front to be placed in the cellar, and that he could 
not raise the doors, and Rosenberg, who was in the gallery of the store, 
then "called down" to Raymond Shives and ordered him to the base- 
ment to unlock the door, which order he obeyed, and in doing so he 
unlocked the door and, receiring from the man on the sidewalk no 
answer to his signal that the door was unlocked, he raised the doors him- 
self. 

This was manifestly negligence on his part, and for i t  his employers 
are responsible. The mere fact that he got no answer from the man 
supposed to be in position on the sidewalk to raise the doors was some 
notice to him that the latter was not on guard, and that i t  would be 
dangerous to raise the door, and i t  proved to be so in this case. H e  
could not know the situation above him with the doors between him and 
the surface of the sidewalk, and i t  was not only negligence, but reckless- 
ness, to h a ~ ~ e  acted as he did under the circumstances, as i t  was the con- 
tention of the defendants Strauss-Rosenberg Company, and there was 
proof to support it, that the doors were to be raised by some one on the 
sidewalk and not from the basement. 

Raymond Shives was seen in the cellar when the cellar door was ajar. 
I t  is true that one, or perhaps two, of the witnesses testified that George 
Jeffries did raise the door, but this, if true, is not necessarily incon- 
sistent with the fact that Raymond Shives pushed i t  up from the cellar, 
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for one may have pushed while the other pulred, as it is apparent that 
in this operation they were expected to act in  concert-one to unlatch 
the door and the other to raise it. George Jeffries may have been a 
little slow in his movements. I f  he had been at his proper place and 
in the performance of his duty of raising the door at  the right time he 
would by his very act have warned those approaching the doors on the 
sidewalk of the danger. 

We have no doubt of the negligence of Raymond Shives. His  act was 
per se dangerous and almost sure to cause injury to pedestrians on the 
main street in  that populous city at  an hour, too, when the street was 
much used by those going from their homes to their daily tasks. As to 
George Jeffries, if he was there, as the evidence shows he was, to lift 
the doors and set them perpendicular to the sidewalk, by the use of the 
horizontal iron rod, he should have given notice of the fact to those 
using the sidewalk of his purpose. 

The ordinance reauired-that the man in his ~os i t ion  should stand on 
guard and inform t i e  public when the doors <ere about to be used, so 
that they might be avoided. I t s  language is that the doors shall be kept 
closed at  all times, or a guard stationed there to warn the public. This 
notice must be given before the doors are opened, or in time for the 
public to keep away from them. I f  that had been done in this instance 
the lady would not have received her injuries, for she says that she 
stepped on the door when i t  was closed, and, of course, if i t  had been 
kept in that condition she would not have been harmed, or if she had 
been properly warned the same result would have followed. 

Before leaving this part of the case, we may say that if Mr. Rosen- 
berg thought that because George Jeffries was there i t  was a sufficient 
compliance with the ordinance, and he relied on Jeffries to give the 
necessary warning to the public, i t  is the misfortune of his firm that 
Jeffries did not do so, and not the fault of the plaintiff, and they must 
take the consequences of his neglect. 

The defendants, though, contend that the plaintiff saw Jeffries on the 
sidewalk near the doors, knew that he was driving the truck, as he had 
on "business garb," and also knew that the cok; would be put in the 
cellar, and that, knowing all of this, i t  was her clear legal duty to be 
forewarned and not step on the door, and that, as a matter of law, she 
was guilty of contributory negligence which approximately caused her 
terrible injuries. But even if this be so, i t  leaves out of consideration 
other important facts and circumstances which she is entitled to have 
weighed by the jury in passing upon her negligence, which makes i t  a 
question for the jury to be tested and determined under the rule of the 
prudent man. She testified that the doors were "flat down" when she 
stepped upon one of them, and i t  was raised after she got upon it, and 
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that Jeffries did not stoop or attempt to open the doors, nor was he 
near enough to do so. Her language is "The man was standing straight 
and beyond the door. . . . I t  was not but a little while after I saw him 
until I fell. H e  didn't stoop. I didn't watch him all the time, but I 
saw him standing there. I did not stumble on the door, i t  was raised 
under my foot; the door was pushed up and me standing on it. My 
right foot was on the door and the door pushed up. I could not tell 
where my left foot was." 

I n  this view of the evidence, and i t  could be presented much more 
strongly for the plaintiff should more of it be added, it was proper to 
submit the question of contributory negligence to the jury if there was 
any evidence of it at  all. Her freedom from negligence more clearly 
appears when we consider that she saw one of the defendant firm, Nr.  
Rosenberg, in  the door of the store as she passed, and neither he nor 
George Jeffries warned her not to step on the cellar door, though they 
both knew that Raymond Shives had gone down to open the door. They 
must have deemed i t  safe for the public to use the door as a part of the 
sidewalk, or surely they would have been on the alert and given proper 
notice of the danger. Rosenberg denied that he was in the door, and 
Strauss mas not there, so he testified, but this apparent conflict in the 
testimony was a matter for the jury to consider. The city, by its ordi- 
nance, had provided for a warning and a safeguarding of the public 
by having a man stationed there for the special purpose of giving i t ;  
but this was not done, or if George Jeffries was there for the purpose 
or relied on by Rosenberg to perform this service, he utterly failed to 
do so, and he might as well have not been there as to thus fail in the 
duty assigned to him. Holland I * .  R. R., 143 N. C., 435, 438 (8. c., 137 
N. C., 373, 374). V e  said there that where one is required to watch 
and guard at  a dangerous place to prevent injury to others, which 
resulted by reason of his omission to do so, i t  is negligence to fail in 
this duty, and the injury is referred by the law to the neglect to watch 
and forewarn as its proximate cause. 143 N. C., at  p. 438. 

Our conclusion is that there was evidence of the joint negligence of 
the two defendants, the Power Company and Strauss-Rosenberg Com- 
pany, and that i t  was properly and correctly submitted to the jury. 
The conduct of the plaintiff mould not have warranted an instruction 
that, upon the admitted facts in regard to it, she was guilty of negli- 
gence which made her, in law, the sole author of her own injury. The 
case mas, without doubt, one where the jury was required to pass upon 
the evidence and find the ultimate fact of negligence under the instrue- 
tions of the court. We have so far considered only the evidence in the 
case, as we think that whether the defendants were jointly negligent is 
largely a question of fact. I t  may be proper, perhaps, to refer gener- 
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ally to the principles of law which are involved, a h h ~ u g h  they are well 
settled. 

The case of French v. Boston Coal Co. (and Same v. Converse), 81 
N. E. (Mass.), 265 [11 L. R. A. (N. S.), 9931, is much like this one in 
its facts and principles, and the Court there said: ( 'It was the duty 
of Elisha S. Converse (owner of the premises) and his servants and 
agents to see that the coal hole, when used for the purpose of putting 
i n  coal for heating purposes, was properly guarded and protected, so 
that persons passing along the sidewalk and in the exercise of due care 
would not be liable to fall into it. They were not relieved of this duty 
by the fact that the coal company was also using it for the purpose of 
putting in the coal which had been ordered by them. Poor v. Sears, 
154 Mass., 539 (26 Am. St. Rep., 272; 28 N. E., 1046) ; Blessington v. 
Boston, 153 Mass., 409 (26 N. E., 1113). Similarly, the coal company 
owed a like duty to those passing along the sidewalk, and was not 
relieved of i t  by the obligation which rested upon the defendant Con- 
verse and his servants and agents. There was evidence warranting a 
finding that the servants of each defendant were negligent in  the per- 
formance of this duty. The jury could have found that the servants of 
the defendant Converse knew or'oueht to have known that coal was be- " 
ing put in, and that the cover was laid back and the hole was open, but 
that they took no precautioms to warn or protect travelers from falling 
into it. They could also have found that, notwithstanding their testi- 
mony to the contrary, the men who were putting in thecoal for the 
coal company took no precautions to guard against such an accident as 
happened to the plaintiff. The question of the plaintiff's due care was 
rightly left to the jury. I t  could not be ruled, as matter of law, that 
he was not in the exercise of due care." 

I t  can make no material difference in  the result whether Xiss Cole 
fell in the hole which was opened by raising its covering, or was lifted 
on one of the door lids and catapulted into the street; except in the 
degree of injury to her. As i t  was, she was severely and most painfully 
hurt, having sustained a serious fracture of both wrists and a perma- 
nent injury, according to the medical testimony. The danger of this 
place consisted in its being on the sidewalk of the principd street of 
this city, where its inhabitants passed every minute of the day, and 
there mas a constant and continuing menace to their safety unless i t  
was properly guarded and sufficient warning given when it is about to 
be used, and whether it would constitute a pitfall or a stumbling-block 
is beside the question. The defendants are jointly and severally respon- 
sible, because they together caused the injury, and, as between them and 
the plaintiff, the law will not apportion the liability. Gregg c. Wil- 
mington, 155 N. C.,  18. 
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I n  Chicago 7.. Robbins, 2 Black ( N .  S.), 418 (I7 L. Ed., 298) ; Rob- 
h i m  %. Chicago, 4 Wall. (K. s.), 657 (18 L. Ed., 427), and Holman v. 
Stanley,  66 Pa., 464, it was held that the owner of the abutting prop- 
erty could not escape liability to the injured party by showing that the 
work was being done by an independent contractor, who negligently left 
the opening in the sidewalk unguarded. See, also, French 1 % .  Boston 
Coal Co., supra, at p. 994, and note. 

In Chicago v. Robbins, supra, i t  was held to be essential that in 
regard to an area in the street or sidewalk, every possible precantiol~ 
should be used against danger, and that the owner of the lot cannot 
escape liability by letting work to another or independent contractor 
who is negligent in doing the work which proves to be harmful to those 
rightfully using the street. The following propositions were substan- 
tially stated and decided in Robb im  u. Chicago, supra, as appears from 
the syllabus of the case to be found in  the report of it at page 427 in 
18 L. Ed. of U. S., S. C. Reports: "The principle for whom the work 
was done cannot defeat the just claim of the corporation or of the in- 
jured party by proving that the work which constituted the obstruction 
or defect was done by an independent cuntractor. Where the obstruc- 
tion or defect caused or created in  the street is purely collateral to the 

L w 

work contracted to be done, and is entirely the result of the wrongful 
acts of the contractor or his workmen, the employer is not liable. Where 
the obstruction or defect which occasioned the injury results directly 
from the acts which the contractor agrees and is authorized to do, the 

u 

person who employs the contractor and authorizes him to do those acts 
is equally liable to the injured party." 

In this case, the defendants n-ere doing this work together through 
their respective servants or employees, and they both did i t  negligently, 
whereby this plaintiff was injured, not being in  fault herself, as the 
jury have determined. The defendants, who contracted for the pur- 
chase and delivery of the coke in the coal vault, are undoubtedly, legally 
and morally, liable for such negligence unless they can shift the respon- 
sibility clearly upon some one else, and this principle is necessary for 
the safety of the public especially in populous places. As me will demon- 
strate hereafter by the authorities, they have failed to do this, and there- 
fore are liable. Hart  v. McKinna,  106 App. Div. (N. Y.), 219 (4  N. Y. 
Supp., 216). The other defendant, who was to deliver the coke in the 
coal vault by lifting the door which covered it, failed in its duty to the 
public by not giving proper warning against an impending danger of 
which its servant had knowledge and the public none. When plaintiff 
approached the door, it was at  rest, and she was lifted, as she stepped 
upon it, by its being pushed up from below, and without any previous 
notice to her that this would be done or that the door would be moved 
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at  that time in any way. The mere fact that the driver was standing 
near by with his truck, even if some notice of the fact, has been held 
by the jury not to have been a sufficient warning. 

There is another contention, which is that the Power Company is not 
liable because it employed Allen Jeffries to haul the coke to the store 

A " 

on the truck and unload i t  into the basement, and in this connection 
the Power Company pleaded that Jeffries was an independent con- 
tractor, and his negliq&e, or that of his driver, George ~ef f r i es ,  was 
not imputable to it. Conceding, for the sake of argument, that but for  
the nature of the work to be done he would be an independent contractor 
and liable solely for his own negligence, me are of the opinion that the 
work was of a hazardous char&& or inherentlv dangerous. as i t  is 

u 

said, and that such a plea cannot avail the Power Company. 
Accepting as correct the definition of intrinsically dangerous work as 

stated in the cases cited by this defendant's counsel (Vogh v. Geer, 171 
N. C., 672 (676) ; Scales 2%. Llewellyn, 172 N. C., 494 (491) ; Laffrey v. 
Gypsum Co., 83 Kans. 347), we yet hold that the work to be performed 
in this instance was of an inherently dangerous character. I t  was to 
be done on the sidewalk of a populous city, at a place where people were 
constantly passing to and fro, and required the raising of the doors of a 
cellar practically in the middle of the sidewalk, thereby leaving a hole 
therein, with obstructing doors, above a deep basement. Both parties 
to the contract of hauling knew the situation and what was to be done. 

L 2  

I t  is not like the case where baggage merely was hauled from one place 
to another to be deposited there (Singer v. NcDermott, 62 N. Y. Supp., 
1086)) which is safe in itself, and only becomes dangerous by any negli- 
gence of the driver or those in charge of the wagon. Here the work 
was so dangerous that the city had passed an ordinance to safeguard 
the public and to minimize the danger, and to prevent i t  if possible. 
I t  is a case where the work itself is dangerous. and care must be taken u 

to render it harmless to the public to the extent that this can be done. 
I t  is the opposite of the other case we hare put. Everybody will say 
it is dangerous to open a hole in the middle of a street or sidewalk by 
raising a door where people niay stumble or fall in, even when exer- 
cising care themselves, and which requires that proper caution be taken 
to prevent its natural tendency to db harm from actually resulting in 
in ju r~-  to others. 

I n  D U P ~ S  C. Summerfield, 133 N. C., 325 (328, 329), quoting from 
Bower v. Peate, 1 Q. B. Div. (187-6), 321, the Court says: "The 
answer to the defendant's contention may, however, as i t  appears to us, 
be placed on a broader ground, namely, that a man who orders a work 
to be executed, from which, in  the natural course of things, injurious 
consequences to his neighbor might be expected to arise, unless means 
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are adopted by which such consequences may be prevented, is bound to 
see to the doing of that which is necessary to prevent the mischief, and 
cannot relieve himself of his responsibility by employing some one e l s e  
whether i t  be the contractor employed to do the work from which the 
danger arises, or some independent person-to do what is necessary to 
prevent the act he has ordered to be done from becoming wrongful. 
There is an obvious difference between committing work to a contractor 
to be executed, from which, if properly done, no injurious consequences 
can arise. and handing over to him work to be don> from which mis- " 
chievous consequences will arise unless preventive measures are adopted." 

I t  was held in Railroad Go. v. Morey, 47 Ohio St., 207, that "One 
who causes work to be done is not liable, ordinarily, for injuries that 
result from carelessness in its performance by the employees of an inde- 
pendent contractor to whom he has left the work, without reserving to 
himself any control over the execution of it. But this principlehas 
no application where a resulting injury, instead of being collateral and 
flowing from the negligent act of the employee alone, is one that might 
have been anticipated as a direct or probable consequence of the per- 
formance of the work contracted for, if reasonable care is omitted in 
the course of its performance. I n  such case a person causing the work 
to be done will be liable though the negligence is that of any employee 
of the independent contractor." 

The Court said in Railroad Go. v. Moores, 80 Md., 352: "Even if 
the relatien of principal and agent or master and servant does not, 
strictly speaking, exist, yet the person for whom the work is done may 
still be liable if the injury is such as might have been anticipated by 
him as a probable consequence of the work let out to the contractor, or 
if i t  be of such character as must result in creating a nuisance, or if he 
owes a duty to a third person or the public in the execution of the work." 
See, also, Waters v. Pioneer Fuel Co., 55 N. W.  (Minn.), 52; Radel 
Co. v. Borches, 147 Ky., 506 (39 L. R. A. (N. S.), 227). Cases recently 
decided by this Court are to the same effect as Summerfield's case and 
the others above cited. 

I n  Carick v. Power Co., 157 N.  C., 378, 381, i t  is said, quoting from 
Bridge Co. v. Xteinbach, 61 Ohio St., 375 (76 Am. St. Rep., 675) : "The 
weight of reason and authority is to the effect that where a party is 
under a duty to the public or a third person to see that work that he is 
about to do or have done is carefully performed so as to avoid injury 
to others, he cannot, by letting it to a contractor, avoid his liability in 
case it is negligently done to another's injury." 

And addressing itself to the proposition in a way more clearly related 
to the facts of our case, i t  was further said: "The governing authori- 
ties of a town may not absolve themsd~es  of the duty of proper care 
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and supervision as to the condition of its streets and sidewalks, and 
when they authorize work to be done on them which is essentially dan- 
gerous or which will create a nuisance unless special care and precau- 
tion is taken, they are chargeable with a breach of duty in this respect, 
if care is not taken, whether the work is being done by a licensee or by 
an independent contractor. . . . The same principle holds as to the 
obligations of licensees and independent contractor doing work of the 
kind suggested, that is, when the work that is being done for their bene- 
fit or by their procurement is of a kind to create a nuisance unless 
special care is taken, they are charged with the duty of properly safe- 
guarding it, and may not reliere themselves by delegating the duty to 
others," citing numerous cases, and among them Bailey v. City of 
W i r ~ t o n ,  167 X. C., 252, where the matter is fully discussed. 

An independent contractor is defined to be one "who undertakes to 
do specific pieces of work for other persons without submitting himself 
to their control in the details of the work, or one who renders the serv- 
ice in  the course of an independent employment, representing the will 
of his employer only as to the result of his work, and not as to the means 
by which it is accomplished. 1 Shear & R. Neg., 164, 165. So it is 
said that an independent contractor is one who, exercising an inde- 
pendent employment, contracts to do a piece of work according to his 
own methods and without being subject to the control of his employer, 
except as to the result of the work. Powell v. Construction Co., 88 Tenn., 
692 (13 S. W. Rep., 691)." Waters v. Pioneer Fuel Co., supra. See, 
also, Denny v. Burlington, 155 N. C., 33; Hopper v. Ordway, 157 N.  C., 
125, and Johnson v. Railroad Co., ibid., 382, and the cases cited therein. 

I f  the defendant Power Company has, by the proof, brought itself 
within the definition given, as to the liability of an employer who is 
operating through an independent contractor, the rule does not apply 
to the relation existing'between i t  and Allen Jeffries at  the time the 
injury was received by the plaintiff, according to the principles stated 
in the authorities we have cited. I f  the work to be done is dangerous 
only by reason of the absence of proper care in doing it, the doctrine as 
to an independent contractor may apply, but if it is dangerous in itself 
and will continue to be so, and probably cause injury unless reasonable 
care is taken to render it harmless to others who are themselves in the 
exercise of due care, i t  does not apply. 

The cases cited by the Power Company in its brief may be distin- 
guished from this one, and if any one of them really conflict with the 
cases upon which we have relied they are, in our opinion, opposed to 
the great weight of authority. Our decisions clearly support the view 
we have taken. We have not discussed the question whether Allen 
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Jeffr ies  w a s  a n  independent contractor, i f  the  doctr ine applied te a case 
of th i s  kind. 

Our conclusion a s  t o  th i s  defense renders it useless to  discuss t h e  ques- 
t ion  a s  t o  t h e  insolvency of Allen Jeffries o r  t h e  other  exceptions of th i s  
defendant  o r  those of i t s  codefendant, as  t h e  points  we have  considered 
a r e  t h e  dominant  ones i n  t h e  case. I f  there w a s  e r ror  regarding other 
mat te r s  it w a s  harmless, b u t  we do not  mean even t o  int imate t h a t  there 
was  a n y  such error .  In al l  essential respects t h e  case was  correctly tried. 

N o  error .  

FURNEY KING Y. NORFOLK-SOUTHERN RAILROAD COMPANY. 

(Filed 30 October, 1918.) 

1. Railroads-Employer and Employee-Federal Employer's Liability Aet- 
Pleadings-Amendments-New Cause of Aetion-Omissions-Answer- 
Aider-Trials. 

Where the plaintiff, a n  employee of a railroad company, was injured 
while a t  work on a car used i n  immediate connection with interstate com- 
merce, and has brought his action in time, alleging this fact in  general 
terms, and the defendant has answered, denying negligence, but also alleg- 
ing with definiteness and particularity that  the rights and liabilities of 
the parties were controlled by the Federal Employer's Liability Act, set- 
ting up defenses thereunder, and, accordingly, and without objection, the 
issues applicable have been submitted to the jury, with supporting evi- 
dence: Held, the cause coming within the provisions of the Federal act, 
it was not objectionable, a t  the close of the evidence, for the trial court to 
permit the plaintiff to amend his complaint by definitely alleging the stat- 
ute in  question, making definite averment a s  to the facts which brought 
his case within i ts  terms and under its control, the amendment being only 
a formal statement of conditions already created by the parties, and about 
which there was no dispute; and, further, the answer, filed within the 
stated period, cured any omission in the complaint, under the doctrine of 
"aider," by i ts  additional and supplemental averments. 

2. Same-Demurrer-Limitation of Actions. 
Where a n  action, brought by a n  employee against a railroad company, 

has been tried under evidence and issues within the intent and meaning 
of the Federal Employer's Liability Act, and the complaint has omitted to 
set forth facts with sufficient definiteness to bring the cause within its 
terms, and in reply the answer has sufficiently done so, the action is  not 
demurrable on the ground that  the plaintiff was permitted to amend his 
complaint more than two years after the cause accrued, and therefore 
barred under the terms of the statute in  question, i n  that  i t  alleged a new 
cause of action: first, the parties having elected to treat the action as 
being within the provisions of the statute, a change of front is  not per- 
missible ; and, second, the omission in the complaint to allege the fact of 
interstate commerce is aided or cured by the full averments in the answer 
i n  that  respect. 
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3. Railroads-Federal Employer's Liability Act-Damages-Loss of Mental 
Powers. 

Where a defendant railroad is liable in damages for ap injury negli- 
gently inflicted and coming within the provisions of the Federal Employ- 
er's Liability Act, the loss of the employee's mental powers is also an 
element of the damages recoverable, if  supported by sufficient evidence. 

ACTION tried before Stacy, J., and a jury, at  May Term, 1918, of 
WAKE. 

There were facts in evidence on the part of plaintiff tending to show 
that o r  15 May, 1916, while he was engaged as an employee of defend- 
ant company in repairing the drawhead of a caboose .on defendant's 
yard in  the city of Raleigh, said caboose being customarily used and to 
be used with trains hauling interstate freight, he received painful and 
serious injuries by the drawhead falling on him, this by reason of a 
defective jack screw, which he was using in the work, negligently fur- 
nished him by defendant company or its officers, agents, etc. 

Defendant answered, denying there was any negligence on its part, 
and alleging that plaintiff at  the time was engaged as an employee of 
defendant i n  an act of interstate commerce; that the rights of the par- 
ties were governed and controlled by the provisions of the Federal Em- 
ployers' Liability Act appertaining to these cases, plead contributory 
negligence and assumption of risk, as dlowed by the statute, and offered 
evidence tending to show that plaintiff was engaged at the time in an 
act of interstate commerce; that he was not injured by a defective jack 
screw and was not using any such implement at  the time, but because, 
in the endeavor to raise one end of the drawhead, he allowed same to 
fall on himself. There was evidence also that plaintiff's injuries were 
not near so serious as he claimed, and that, as a matter of fact, no sub- 
stantial injury had been inflicted. 

The cause coming on for trial at  said May Term, 1918, same com- 
mencing 20 May, jury was impaneled and issues framed under the 
Federal Emploxers' Liability Act and evidence offered by both parties 
on the issues. At the close of the testimony plaintiff was allowed by 
his Honor to amend his complaint and allege in definite terms that 
plaintiff, at the time he was injured, was employed by defendant in 
interstate commerce. Defendant excepted. 

On issues submitted, the jury rendered the following verdict: 
1. Was the plaintiff injured by negligence of the defendant, as alleged 

i n  the complaint ? Answer : "Yes." 
2. I f  so, did the plaintiff by his own negligence contribute to his in- 

juries, as alleged in the answer ? Answer : ('Yes." 
3. At the time of the occurrence in controversv was the defendant a 

common carrier by railroad engaged in interstate commerce, and was 
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plaintiff employed by the defendant in such interstate commerce? An- 
swer : "Yes." 

4, Did the plaintiff assume the risk of the occurrence of his alleged 
injuries ? Answer : T o . "  

5. What damages, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : "$1,500." 

6. I s  the plaintiff's cause of action barred by the two years statute of 
limitations ? Answer : "No." 

Judgment on the verdict, and plaintiff excepted and appealed. 

Douglass & Douglass for plaintiff 
R. N .  Simms for defendant. 

HOKE, J. The principal exception urged for error was the refusal of 
the lower court to grant a motion to nonsuit. On the argument before 
us, i t  was conceded that there was evidence of negligent default and 
consequent injury under the Employers' Liability Act sufficient to carry 
the case to the jury, and the motion to nonsuit was insisted upon on the 
ground that in allowing the amendment, which was done on or after 
20 May (31 May), a new cause of action was constituted, to wit, a claim 
under the Employers' Liability Act, and this being more than two years 
after the occurrence, such action would no longer lie. 

I t  is expressly provided that an action under the statute will not lie 
after two years (Belch v. R. R., at the present term, and authorities 
cited), and tlie question will depend on whether the amendment allowed 
had the effect of introducing into the record and controversy a separate 
and distinct cause of action. 

On that question, a perusal of the pleadings and facts in evidence will 
disclose that the injury occurred on 15 May, 1916; that action having 
been instituted on 16th December following, plaintiff duly filed his veri- 
fied complaint, giving his version of the facts, the place and time of the 
occurrence, and, without definite averment, that plaintiff, when injured, 
was engaged in an act of interstate commerce; that on 27 February, 
1917, or near that time, defendant filed his verified answer, denying the 
negligence and consequent injury, and alleging that the plaintiff at the 
time was engaged in an act of interstate commerce and the rights and 
liabilities of parties were controlled by the Federal Employers' Liability 
Act, etc., setting up further the pleas of contributory negligence and 
assumption of risk as contemplated and allowed by the statute. 

On issues joined, and without objection, these questions were sub- 
mitted to the jury, the testimony on both sides showing that plaintiff 
at the time of the injury was engaged in  repairing a car customarily 
used and to be then presently used in trains hauling interstate freight 
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under the controlling decisions applicable, clearly a case of interstate 
commerce (3. C. R. R. v. Zachary, 232 U. S., 248, and cases cited) ; and 
the action having been conducted to that time by both parties as one, 
under the Employers' Liability Act, at  the close of the entire evidence, 
plaintiff, by leave of the court, was allowed to insert the amendment 
making definite averment that plaintiff was injured while engaged in  
interstate commerce. I n  such case, the State court having concurrent 
jurisdiction of causes under Federal Employers' Liability Act, the par- 
ties having, as stated, joined in submitting the issues appropriate to 
such an action, and the evidence of both sides showing that the act was 
applicable, we are of opinion that the omission by plaintiff to make 
definite averment on this question was cured by the allegations of the 
answer therein and the treatment of the parties concerning it, and the 
cause could be properly tried and determined as one under the statute 
without further allegation by the plaintiff. The amendment offered by 
him was without material significance on the record, being only a formal 
statement of conditions n-hich the parties had already created and about 
which there was no dispute. R. R. P .  Wul f ,  226 U. S., 570; Voellcer 1 ) .  

Chicago, 116 Fed., 867. 
The parties are not only concluded by their treatment of the cause 

as one under the Employers' Liability Act, covered by the pleadings 
already filed, but the case, we think, properly calls for the application 
of the doctrine of "Aider" by the additional and supplemental aver- 
ments in  the adversary pleadings by which a defecthe statement may 
be supplied, a doctrine that prevails both in the Code and common-law 
principles of pleading, is recognized both in Federal and State proce- 
dure and in this jurisdiction, and the better considered decisions else- 
where extends to omissions in matters of substance as well as to other 
defects. Whitley v. R. R., 119 N. C., 724; linowles v. R. R., 102 N. C., 
59; Garrett c. Trotter, 65  X. C., 430; Clark's Code (3d Ed.), 232; 
U.  X. v. MorrG, 23 U. S., 10 Wheat., 246; Stack v. Lyon, 26 Mass., 62; 
Shively v. Water Co., 99 Gal., 259; Bliss on Code Pleading (3d Ed.), 
see. 437 ; Pomeroy's Remedies and Remedial Rights, see. 579. 

I n  Renn v. R. R., 170 N. C., 129, i t  was held that under our State 
procedure an amendment of this kind, in any event, relates back to the 
institution of the suit. On writ of error, this decision was affirmed by 
the Supreme Court of the United States (241 U. S., 290); and while 
that Court held that such an amendment might very well present a 
Federal question, there is nothing in  the case, as we understand it, which, 
on the facts of the present record, forbids the disposition we make of 
defendant's appeal. And in Union Pac. R. R. v. Weyler, 158 U. S., 285, 
a case very much relied on by defendant, plaintiff sued in  a Missouri 
court for an injury occurring in the State of Kansas, setting forth a 
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common-law action for injury by reason of an incompetent fellow- 
servant knowingly retained by the employer. After the lapse of suffi- 
cient time to bar recovery, both under the Missouri and Kansas statutes, 
plaintiff amended his pleading and declared on a statute of the State of 
Kansas (required to be pleaded) making employers liable for negligent 
default of fellow-serrants, and it was held that such an amendment in- 
troduced an entirely new cause of action and the statute of limitations 
was available as a defense. 

I n  delivering the opinion, Chief Justice White, then Associate Justice, 
said, in effect, that such an amendment was not only a change from 
"fact to fact. but from law to law." artd was an entire d e ~ a r t u r e  from 
the cause of action as originally cor~stituted; but in our case there is no 
necessity to plead the statute-on the Pacts as shown in evidence by both 
parties, it prevails as the law of t l ~ c  case (Voe1 l l . r~  7.. Chicago R. R., 
supra), and plaintiff, as heretofore shoWr~, having alleged the circum- 
stances of the occurrence, omitting definite statement as to whether he 
was at  the time of the injury engaged in an act of interstate commerce, 
defendant answers, making full statement of that fact, and the parties, 
acting under such plea, join issue and proceed to try the cause under 
the statute, and we think the omission in the complaint is thereby cured. 

The case of Fleming v. R. R., 160 N. C., 196, is in no way opposed 
to the position. I n  that case, the pleadings as interpreted by the court 
contained definite averment that plaintiff at  the time of the injury was 
an employee on an intrastate train, and this being admitted in the 
answer it was held that the parties were precluded from showing facts 
in evidence contrary to their admission, t h e  case bearing little or no 
resemblance to the facts of the present appeal. And Kimey v. R. R., 
166 N. Y. Supp., 868, and Fort Worth v. Bayard, Tex. Civ. App., 196 
S. W., 597, to which we were also cited, were two causes, the first prose- 
cuted through two trials as an action under the common law and stat- " 
utes of New York, and the second as an action under a Texas statute, 
till after two years, when an amendment then made setting forth for 
the first time a cause of action under Federal Employers' Liability Act, 
was held to introduce a new cause of action, barred by the lapse of two 
years, as that statute provides; but we find nothing in  either case or 
record which tended to show a waiver of the position by the parties, or 
which called for or permitted application of the doctrine of "Aider," 
which we have held to be the controlling features of the present appeal. 

Defendant further excepted to the position of his Honor's charge as 
to assumption of risk, in  terms as follows: "That issue bears upon the 
defendant's plea of assumption of risk. (Under the Federal Employers' 
Liability Act, the common-law doctrine that employees assume the risks, 
dangers and hazards normally incident to the business, still obtains. I t  

2 6 1 7 6  
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is pleaded by the defendant in this case, and thc d e f e ~ ~ d a ~ ~ t  has the 
burden of proof oil that. The rule is that the employee assume> the 
risks normally incident to the occupation in ~vhich he volnntarilj- ell- 
gages; other and extraordinary risks aild those due to the employer's 
negligence he does not assume until made aware of them, or m ~ t i l  they 
become so obvious and immediately dangerous that an ordinarily 1)ru- 
dent man would observe and appreciate them. I n  either or both of 
which cases he does assume them if he continue in the eml>lovment with- 

A " 

out objection or without obtaining from the employer an nssuraiice that 
the matter will be remedied"). d definition that accords with the con- 
trolling decisions on the subject. Chesapealte and Ohio R .  R .  v .  De- 
Atley,  241 U. S., 311; Gila Valley R. R. (? .  Hall, 232 U. S., 94. Under 
the principles embodied in that statement, the question was correctly 
and fairly submitted to the jury, and they have determined the issue 
against defendant. - 

Again, i t  mas contended that there was error committed in his Honor's 

I 
charge on the question of damages in allowing the jury to consider the 
loss of mental nowers when there mas no evidence tending to show such 

u 

loss, but the objection is not open to defendant, for, conceding that  his 
Honor's charge is correctly interpreted in the exception, we find abund- 
ant  evidence in the record as to the effect of the injury to justify and 

I uphold the position. 
I n  reference to the sixth issue, as to the bar by lapse of two years, 

having held that  plaintiff's cause of action under the statute was cov- 
ered by the original pleadings, all filed within the time (1) because the 
parties had elected so to treat it, and i n  such case a change of front  is  
not permissible either in Federal o r  State procedure ( R y .  c. McCarfhy ,  
96 U. S., 258; Lindsay 1 ) .  Xitchell ,  etc., I f 4  N.  C., 458; Brown c. Chemi- 
cal Co., 165 N.  C., 421) ; (2)  because the omission in the complaint to 
allege that  plaintiff was engaged in an  act of interstate commerce is 
aided or cured by the full averments of the answer in that respect, his 
Honor correctJy ruled that ,  on the record and facts in evidence, if be- 
lieved, the action was not barred by lapse of time. 

On careful perusal of the record, we find no error to appellant's 
prejudice, and the judgment must be affirmed. 

No error. 
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IN KE MART V. MEANS, IKFAP~T. 

(Filed YO October, 1918.) 

1. Habeas Corpus-Infants-Parents. 
The parents are  pr~imcc fac ie  entitled to the custody of their minor cliil- 

dren, with the preference in favor of the father. if tlie clioice is betn-eeu 
tlielu. wlleli they are equally worthy slid fitted therefor ; thougli, wliell 
both are  equally \vortliy, i t  may be awarded to the mother when it  is 
shown that the best welfare of the child requires it .  

2. Same-Nonresident Parent-Orders-Bonds-Jurisdiction. 
Where. on a l ~ l ~ e a l  111 hcibens cot pus  ljroceedings brought by tlie wife to 

obtain tlie custody of her illfant daughter from her husband, i t  has been 
found upon s u l ~ ~ o r t i n g  eTidence that the liuhband is unfitted to retain the 
child; that he had theretofore left i t  with its motlier in another State and 
had hecretly taken the child therefrom and brouglit i t  to this State and 
placed i t  nit11 his own mother and sisters. who were well qualified and 
suitahle therefor: and also tliat the motlier was a fit and suitable person 
to have her child ant1 give i t  the support, care and attention it  required: 
Held. that on the facts presented in this record, an order of the loner 
court awarding tlle custody of tlle child to tlle mother is a lwoper one : 
and a requirement that she should permit the child to visit its father here. 
and, beiug a nonresident. that she give bond to obey the order5 of the 
court, is  improperly made. 

3. Habeas Corpus - Infants - Unsuitable Father - Custody Delegated - 
Rights of Mother. 

Where :I noiiresident motlier has 1)roprrly been awarded the custody of 
her chilcl in hribctrs covprts proceedings in  the courts of this St:ite, against 
the claim of her husband, its father, and it  has been found that the father 
of the child is an unfit and unsuitable person, the fact that he hat1 placed 
the child with his own mother and sisters, who are fit and suitable. will 
not have any effect uIjon the rights of tlie motlier to its custody. 

4. Habeas Corpus-Parents-Wife-Independent Domicile. 
Where the rniscontluct of the husband has forced his wife to leave l~ im,  

she may acquire an independent domicile which may determine tliat of 
an infant child whose custody she seelts to obtain in proceedings in lrct7ic~rs 
corpus  against her husbancl. 

5. Habeas Corpus - Parents-Nonresidents-C~ourts-Jurisdiction-Foreign 
Domicile-Awards Not Final. 

,4n award in Itchbsc~s corpus  proceedings does not finally determine the 
rights of the parties to the custodx of the child sought ill lmbeas  corpus 
proceedings; and where, in our courts, the awarcl has been in favor of a 
nonresident mother against tlle father of tlie child, tlie courts, y r o y e r l ~  
established and liaring jurisdiction at  tlle domicile of the mother, may 
further hear and determine the matter touching tlie care and control of 
the child on such changed caonditions, properly est;rblished, tliat would 
require it. 

HABEAS CORPCS to determine tlle r ight  of present custody and coiltrol 
of M a r y  Virginia  Means, a n  infant 5 years and 8 nlo~itlis old, heard 
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before Harding, J., by consent, at  county courthouse in the city of Char- 
lotte on 17 September, 1918. 

The petitioner in the cause is Mary A. Means, the mother of the 
child, resident in Auburn, R. I., and the respondents are Frank H. 
Means, the father, and the mother and sisters of the respondent, with 
whom the child is now residing at their home in Concord, placed there 
by the father. 

On the hearing, and from the evidence submitted, his Honor made 
very full and pertinent findings of fact, and thereupon adjudged, in 
effect, that the child be awarded to the mother, she to enter into a bond 
in $1,000 to hold her at all times amerta1)le to the orders of the court 
concerning her and to allow the respondents, at  their expense, to bring 
the child to Xorth Carolina froln the home oC the rnotller in Auburn, 
R. I., for three months in each year, from 1 Jnne to 1 September, to 
reside with the mother and sister of the falher, the respondents in such 
case to give a bond in $1,000 to obey the orders of the court and to 
return the child at  the end of designated period, the respondents to bear 
the expense of the trip, etc. 

From this judgment both sides appealed. Respondents excepted be- 
cause the child was awarded to the mother and petitioner because the 
child was to be brought to North Carolina for the three months period. 

A. B. Justice for petitioner Mary A. Means. 
H. S. Williams and L. T .  Hartsell for respondents. 

HOKE, J. From the very full and pertinent findings of fact by his 
Honor it appears that in 1908 respondent F. H. Means took up his 
residence in  Auburn, R. I., to pursue his occupation as electrician, and, 
continuing to reside there, in 1911 he was married to petitioner, and 
thereafter their child, Mary Virginia, was born, she being now 5 years 
and 8 months of age; that they have resided in Auburn since their 
marriage and until their separation in May of the present year, except 
about thirteen months in  1916 and 1917, when they came to North 
Carolina to live; that for some time during their stay in this State, 
respondent F. H. Means was habitually engaged in the unlawful sale 
of whiskey in North Carolina and fled the State by reason of that 
charge, the family returning to Auburn, R. I. Without going into the 
details of defendant's misconduct, which appear fully in  the findings 
of the court, i t  further appears that for the past four or five years the 
respondent F. H. Means has been dissipated and engaged in unlawful 
practices, and after the return to Rhode Island from North Carolina the 
conduct of respondent, which had long been severe and cruel towards 
petitioner, became so unbearable and threatening that petitioner, justly 
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fearing for the safety of herself and child, was compelled to leave 
respondent and seek protection in  the home of her father and mother, 
and has consulted attorneys of established repute with a view of insti- 
tuting proceedings for a divorce in the Rhode Island courts. 

With regard to the conditions and circumstances resultant from the 
misconduct of the respondent and the capacity and disposition of the 
respective parties towards the child and its proper care and custody, the 
findings of his Honor more directly relevant are as follows: 

"That the petitioner, after leaving her husband as set out, obtained 
reputable employment, from which she derives a sufficient income to 
support herself and child; that since leaving her husband the petitioner 
has resided in the home of her mother, in the city of ,4uburn, R. I. 

"15. That 3n or about 9 Nay, 1918, said Frank H. Means, after 
sending word to the petitioner that he was leaving the State of Rhode 
Island to accept a position in the State of Georgia, procured an auto- 
mobile, went by the house of the petitioner's mother and secretly and 
forcibly entered the premises of the petitioner's mother and secretly 
and forcibly took the said Mary Virginia Means, daughter of the peti- 
tioner and respondent, Frank H. Means, from the home of the peti- 
tioner's mother without petitioner's knowledge and consent, and brought 
her to the State of North Carolina and delivered her into the custody 
of the respondent's mother, who resides in the town of Concord, N. C. 

"16. That Frank H. Means, from 1908 until May of this year, has 
had his residence and domicile in the State of Rhode Island, with 
the exception of about thirteen months during 1916 and 1917, when he  
resided with the petitioner in North Carolina; (that the respondent 
Frank H. Means is not a resident of the State of North Carolina), but 
is now engaged in  work in the State of West Virginia. 

"17. That the petitioner is a woman of good character and is a fit 
person to have the custody of the said Mary Virginia Means, her 
daughter and the daughter of the respondent Frank H. Means; that she 
is living with her father and mother, who are people of good character 
and has sufficient ability and material resources to make the home of 
the petitioner and her daughter, Mary Virginia Means, comfortable, 
and that they are able to maintain, support and educate the said Mary 
Virginia Means, and that the said petitioner is able to maintain, sup- 
port and educate her said daughter, Mary Virginia Means. 

"18. (That the respondent Frank H. Means is not a resident of the 
State of North Carolina, and was not such resident at  the time of the 
filing of the petition), nor at the time of the separation of the petitioner 
and the respondent Frank H. Means, nor at the time he took possession 
of the child of the respondent Frank H. Means and the petitioner and 
brought her to North Carolina. 
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"19. That  Mary Virginia Means is a little girl about fire years and 
eight months old, and that said Frank H. Means is not a suitable person 
to hare  the custody of said Mary Virginia Neans;  that  the respondent 
Xrs .  Coralie Means is the mother of said Frank H. Means, and is in corn- 
fortable financial circumstances and lives in the city of Concord, State of 
Ror th  Carolina; that Niss Catherine Means, Miss Myra Belle Means, 
arid Mrs. Pauline Goodman are dangllters of Xrs.  Coralie Means and 
sisters of the respondent F rank  H. Means; that each of them are ladies 
of good character; that  Mrs. Coralie Neans is a suitable person to have 
the custody of said child, and that  her home is a suitablc home in which 
said child may live; that  Miss Catherine B. Means, X y r a  Belle Means, 
and Mrs. Pauline Gocdman are fit persons to raise and maintain said 
child, so f a r  as their intellectual, moral, social and financial abilitv is  
concerned." 

There is further finding that for the last four months respondent has 
been employed in responsible ~vork  at Piedmont, West Virginia; that  
during that  time he has been sober and industrious, and is receiving a 
salary of $81.60 per week. 

On the question thus presented, it is the established principle in  this 
State that  parents have prima facie the right to the custody and control 
of their infant children, the father preferably, when it appears that  he 
is fitted for the position and its responsibilities, though, as between the 
two, eTen when equally worthy, the mother may be allowed the superior 
claim when it is shown that the welfare of the child requires it. The 
doctrine and the basic reason for it and the authorities with us upon 
which it rests are set forth in the last case upon the subject as follows: 

"It is fully recognized in  this State that parents hal-e prima facie the 
right of the custody and control of their infant children, the natural 
and substantive right not to be lightly denied or interfered with except 
when the good of the child clearly requires it. I72 re Xercer Fain,  172 
N. C., 790; In re M a r y  J .  Jones, 153 N. C., 312 ; Sewsome 7,. Bwzch, 144 
S. C., 1 5 ;  Latham P. Ellis, 116 N. C., 30. 

I n  the case of Mary Jane  Jones it is held that "This parental right 
should prevail whenever, being of good character, they h a ~ e  the capacity 
and disposition to  care for and rear their children properly in the walk 
of life in which they are placed, a right growing out of the parents' 
duty to proride for their helpless offspring, not only enforcible as a 
police regulation, but grounded in the strongest and most enduring 
affections of the huinan heart. ,I substantial right, therefore, not to 
be forfeited or ignored except ill some way or for some reason estab- 
lished or recognized by the law of the land." 

I t  is also held with us in  well-considered cases, and they are in accord 
with the rule now generally prevailing, that this right of the parents is 
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may be modified and disregarded wheli it is made to nppcar that  the 
welfare of the child clearly requires it. Ii7 I ( '  JldermcoL. I57 X. C., 
507;  In i e  Turner, 151 ICT. C., 474;  I n  r e  Sa~ntr~l  P a d ~ r ,  144 X. C., 170. 

I n  A1dcrmai~'s caw, czipru, it  Tvas held that on proccedings in habeas 
1 0 i p 1 1 s  by a father for t1-i~ ~)osscssiol! of lllr child ill the custody of the 
mother, the mother's l~ossessiort of the v l~i ld  TI ill 11ot hr disturbed if ~t 
appeurs tli:rt rhcrei~t tllc pliysical mt l  n~irr:rl R J I ~  sl)ii4tllill u ~ l f a r ( ~  of 
the child d l  be the better preserved. 

111 Tzirnrr's cusp the opinion quotes a i t h  xpprc.val h.oin ('h,r~ic.~lior. 
K ~ n t  to the cffect "That tllc father, slid 011 his dcath tllc~ mother, is 
generally entitled to the custody of tlieir infant children, inasmuch as 
they are their liatural l~rotectors for maintmance and ed~mrtion,  but 
the courts may, in tlieir sound discretioil and when the morals or d e t y  
or interests of the children stroiigly require, mithdran thc i l l f a ~ ~ t s  f iwn 
the custody of the father or  mother and l?lace the care a i ~ d  custody of 
them elsewhere." And in the case of 5'am1r~T ParX~r it n-as said ill a 
concurring opinioi~ that in this country thr  dispositioli of the child 
rests in the sound legal discretion of the court, and it will be exercised 
as the best interests of the child may require, citing S ~ z i ~ s o n z ~  1 ' .  R~mch,  
142 N. C., 19 ; Tiffany on Persons and Domestic Relations, p. 308 ; 
Shouler on Domestic Relations, see. 240. Alnd further : '(The best in- 
terest of the child is being giren more and more pro~nir~euce ill cases of 
this character, and on special facts has been held the paramount mid 
controlliitg feature ill ~i~ell-co11sider~d drcisions," citing Br,yan I ! .  Lljnn, 
104 Ind., 227; I n  T e  TV~lch, 74 N. P., 299; K~lsey  i s .  Crreene, 69 Corn]., 
291 ; dtkinson 7%. Downing, 175 N .  C. ,  244. 

I t  appearing from the facts in evidence and the findings of his Honor 
that ,  in this instance, the father has thus f a r  proved himself unfitted 
for the care and control of his infant daughter, and that the petitioner 
is in a position to give her a sheltered home; that she will cherish her 
with a mother's affection, mid is well qualified by character, intelligence 
and disposition to have charge of her education and dereloprnelit, a 
correct application of these principles justifies and upholds the ruling 
that  the child be given to the mother without modification and without 

L 

requirement that she be brought to this State for three months in earh 
and every Sear, and that any bond be given for that or other purpose. 

I n  the case of I n  re Ildprman, supra, the child was given to the 
mother because the best interest of the child required it,  and, speaking 
to this question in 20 R. C. L., 601-602, i t  is  ell said:  "The natural 
affection of the parents is ordinarily the best assurance of the child's 
welfare, and the object to be sought for the child is not so much the 
luxury and social advantages which more wealthy guardians-might be 



312 I K  THE SUPREhfE COURT. [I76 

able to give it as the wholesome intellectual and moral atmosphere more 
likely to be found in its natural home." 

I t  is objected to this position that, although the father may not be 
personally qualified for the care or custody of the child, yet having 
placed i t  with his mother and sisters, who are competent to care for it, 
the preferable right of the father should be recognized, but we cannot 
so hold. The requirement that the child be brought to Korth Carolina 
for three months in each year, at  considerable expense, and working an 
entire change of control and environment is, at her impressionable age 
or at  any time, a most trying experience, and while we hare no doubt 
that she has at  present a comfortable home with its paternal grand- 
mother and aunts, and from the character and benevolent diswosition of 
these good relatives we are well assured that they will do their best for 
her, this is not their burden, and we do not think i t  should be imwosed 
upon them. Moreover, the arrangement is subject to be modified or 
entirely changed at any time at the will of the father, and in such case 
we are of opinion, as stated, that the child should be placed with the 
parent who can also give i t  a comfortable home and is qualified by 
character and disposition to rear it properly. 

We were cited to decisions of our Court where a parent was pro- 
hibited from removing the child from the State. and it was contended - 
that in no event should such removal be allowed without giving bond 
for its return then required. I n  Page v. Page, 166 N.  C., 90, where an 
inhibition of this kind was adiudned. there was an action of divorce 

0 " )  

pending between the parties and where there was reason to believe that 
the merits of the controversy were with the resident parent. See 8. c., 
161 N. C., 170. Even in case of proceedings pending, however, this is 
not an absolute or arbitrary principle and may be departed from when 
i t  is clearly manifest that the good of the child requires it. This was 
recognized in  Harris v. Harris, 115 N.  C., 587, a case also relied-upon 
by respondent, and in which i t  was held, among other things, that "the 
court will not award the child to a nonresident mother if it does not 
appear that the child desires to go to her or that the father is not a 
proper person to have it, or that the child will not be benefited by the 
change," and in proceedings of this character and on the facts of this 
record it is eminently proper that the child should be allowed to go 
with the mother and abide in  the home that she is ready to give it. 
True, that ordinarily the domicile of the father fixes that of his infant 
child. but where he has by his misconduct forced the mother to leave 
him, she is allowed to acquire an independent domicile of her own, and 
as to questions presented and inrolved in this hearing, such domicile 
should determine that of her infant child, awarded to her as her natural 
right. Isdeed the home of the wife in Rhode Island being also the 
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matrimonial domicile i t  would seem that the courts of Rhode Island, in 
any aspect of the matter, have full jurisdiction of the subject and may 
well be trusted to do equal and exact justice between the parties. Ather- 
ton v. Atherton, 181 U. S., 155; Ditson v. Ditson, 4 R. I. 87; 9 R. C. L., 
545, title, Domicile, see. 8 ;  ~ c G r k w  v. Mutual Life Im. Go., 132 Cal., 
85. I n  Newsome v. Bunch, 144 N .  C., 15 (S. c., 142 N. C., 19), the child 
was awarded to a nonresident father, who had shown that he was worthy 
and in every way qualified to care for it, and a like principle is ap- 
proved and applied elsewhere in well-considered cases. Ex Parte 
Davidge, 72 S .  C., 16; Wood v. Wood, 5 Paige Chan., 596; 29 Cyc., 1600. 

I t  may be well to note that on a hearing of this kind the judgment 
is not intended to be a final determination of the rights of the parties 
touching the care and control of the child, but, on a change of condi- 
tions, properly established and in the courts of the mother's domicile or 
other courts having jurisdiction, the question may be further heard and 
determined. 29 Cyc., 1605, citing NcGouch v. McGouch, 136 Ala., 170, 
and other cases. 

On respondent's appeal, the judgment of the Superior Court is 
affirmed, and on petitioner's appeal same is modified in accordance with 
this opinion. The child being awarded to the mother here, the respond- 
ent F. H. Means is thereby relieved of that portion of the order requir- 
ing him to pay the expense of transferring the child to Rhode Island 
and return. 

The costs of appeal and of the hearing will be taxed against respond- 
ents, that of the lower courts to be made out and judgment entered 
therefor by the clerk of the Superior Court of Mecklenburg County. 

On respondent's appeal, affirmed. 
On petitioner's appeal, modified. 

ANNIE C. GRAHAM v. MUTUAL LIFE INSURANCE COMPANY O F  
NEW PORK. 

(Piled 30 October, 1918.) 

1. Insurance-Principal and Agent-Local Agent-Implied Authority. 
A local agent of an insurance company has no implied authority to bind 

the company to provisions or options not contained in the policy as after- 
wards written and properly issued and accepted by the insured. 

2. Insurance-Prior Transactions-Merger. 
Transactions leading up to the issuance of a policy of life insurance 

merge therein upon its issuance and acceptance by the insured, and, under 
our statute, the terms and conditions of the insurance must be plainly 
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expressed in the policy as  issued. Chapter 54. Public Laws of 1899; Pell's 
Revisal, see. 4775. 

3. Same-Principal and Agent-Local Agent-Options- Estimates- Policy 
Contracts. 

Estimates of the d u e  of options made up by the local agent of a life 
insurance company, filled in by him on a printed form furnished by the 
company, unknown to or unauthorized by its proDer officials, or included 
within the terms, or referred to or attached to the policy thereafter issued, 
a re  not binding as  a part of the policy contract. 

4. Insurance- Reformation of Contracts- Equity - Principal and Agent- 
Local Agents. 

Evidence tending to show that the local ~ q e n t  of a life insurance com- 
pany had furnished the insured hiq estimate of value of certain options 
coritainecl in the policy thereafter issued by filling out spaces left in 
printed forms sent out by the company, and without evidence that its 
proper officials either knew of or ratified them. is not sufficient in a suit 
to reform the policy for mutual mistake or fraud. 

5. Insurance-Principal and Agent-Local Agent-Options-Policy Contract 
-Statutes. 

The exercise of an option given by a mutual life insurance company to 
one of i ts  policyholders of greater value than that given to the others is 
an illegal and void discrimination, prohibited by our statute and general 
principles of law. 

6. Insurance-Reformation of Contracts-Equity-Laches. 
Where the plaintiff has accepted a policy of life insurance and kept i t  

for fifteen years without objection, she has lost, by her laches, the equita- 
ble right to have i t  reformed for fraud or mistake. 

CLARK. C. J.. did not sit in this case. 

ACTIOX tried before Bond, b., at  May Term, 1918, of ORANGE. 
T h e  court, at conclusicn of the evidence, rendered the following judg- 

ment : 
"This cause coming on to be heard, all parties being before the court, 

upon consideration of the pleadings and the relief demanded, i t  appears 
the defendant company now and a t  all times had admitted the rights of 
the plaintiff to be exactly as provided in the policy issued, and plaintiff 
claims the right to certain additional relief not provided for by the 
terms of the written policy, but based on a paper not attached to or 
referred to in said policy, but which paper was srnt to plaintiff's father 
5 Novenrber, 1901, by agent of company. 

"The court is of opinion that the action is cne brought to reform a 
written contract by inserting in i t  additional provisions alleged to have 
been omitted by mutual mistake of the parties. 

"At the close of the plaintiff's eridence, defendant moves for judgment 
as of nonsuit. After considering the evidence and argument, the court 
is of the opinion that there is  no evidence tending to prove any omission 
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in the policy of any provision by mistake of the parties, and is further 
of the opinion that if any such mistake had been made, the action to 
reform said policy, if any canse of action existed, is barred by the stat- 
ute of limitations. 

"It is further adjudged, ordered and decreed that the motioii by the 
defendant for judgment as cf nonsuit be and the same is hereby allowed 
and sustained, and judgment as of nonsuit is hereby entered as  to plain- 
tiff's action." 

Plaintiff appealed. 

T'. S. B r y a n t ,  John  W .  G r a h a m .  P. C. Graham,  and  .I H .  ( h a h a m  
for plaint i f f .  

.Tames X .  Pou and AS. X .  (:attie fo7 c l ~ f e n d a n t .  

BROWN, J. The basis of this action is ail insurance policy, denomi- 
nated a guaranteed, compound interest, gold bond, limited payment, 
dated 6 Kovember, 1901, maturing in fifteen years, and issued upon the 
life of plaintiff. The specific relief demai~ded is "That the guaranteed 
cash value of the policy may be surrendered to purchase a paid-up par- 
ticipating gold-coin policy for $10,000, and that  the company pay 
thereon an annuitg for her life from 6 Sorember,  1915, equal to 3 per 
cent, or $300, and that the surpIus, as apportioned, be paid in gold coin; 
that  if necessary, the policy be reformed to include these guarantees, 
which were the foundation cf the contract' of insurance and omitted 
from the policy because of mutrlal mistake." 

.The  defendant denies that  the contract contains any guarantee of a 
participating gold-coin policy for ten thousand dollars, together with a 
further guarantee of a life annuity cf 3 per cent, or three hundred dol- 
lars  thereon, and avers its readiness at all times to discharge the condi- 
tions of the policy as written. 

It is admitted that the policy dated 6 Noxenlber, 1901, contains 110 

such provision, but the plaintiff relies upon a printed paper (Exhibit 2 )  
with figures in  writing made out by the local agent of defendant at 
Durham, Mrs. Annie C. Wall. This paper has no date, but mas enclosed 
in a personal letter to Majcr  John W. Graham, plaintiff's father, dated 
and postnmrked 5 Kovernber, 1901, and addressed to Hillsboro, X. C. 
The paper was never seen or signed in writing by any officer of the 
defendant. When the policy of insurance was receiaed by Major Gra- 
ham he filed the paper with it, and there it has remained until the fifteen 
years expired. There is no evidence that  during all that  period any 
officer or g e ~ e r a l  agent of the defendant had any knowledge of it. 

The policy itself is duly signed in writing by the president and secre- 
ta ry  ~ . f  the defendant, but the paper is not signed in writing by any 
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one. I t  has the name of W. 5. Easton, secretary, printed at bottom in 
ordinary type and of Richard A. McCurdy, president, in large print 
across the top. On the back of it there are the words "Illustrations of 
options," and then follows six options with figures as to how they would 
a pan out." All the figures were made by Mrs. Wall. On the back 
appears the following in red ink: "It is understood by the holder 
hereof that the figures inserted in the example as indicating former 
(surplus) results are for the purpose of illu&ation only. They are 
adapted from the experience of the company in  the past and are not 
pledges of future settlements. All that the company guarantees in 
respect to the surplus on this policy is that it will award the amount 
actually earned, be it more or less." 

1. We are of opinion that upon the evidence the paper constitutes no 
part of the insurance contract. 

I t  is not referred to in the policy and was not even attached to it, and 
there is no evidence that i t  was ever seen or ratified by any officer of the 
defendant. Stone's case, 34 N. J .  Law, 371; Hill v. Ins. Co., 146 Iowa; 
Untermyer v. Ins. Co., 113 N.  Y .  Supp., 221. 

There is no evidence that the local agent had the authority to bind 
the company by it, assuming that it is contractual in form, which it is 
not. I t  appears on its face to be an illustration of what the insured 
may reasonably expect the several options will yield as figured out by 
Mrs. Wall. No one claims or even hints that Mrs. Wall knowingly 
perpetrated a fraud, but it is evident she made an honest mistake in 
her calculations. She was furnished with the usual insurance litera- 
ture, and among which was a lot of printed forms of Exhibit No. 2. 
She was also furnished a rate book. and from this rate book she would 
fill in  illustrations and examples under the guarantees. I t  was impossi- 
ble to furnish printed literature with the amounts all printed. The 
policies varied in  amount, and the values varied with the ages of the 
insured. The local agent in canvassing for insurance would take the 
literature and fill in from the rate book the figures applicable to the 
amount and age of the person canvassed. 

Mrs. Wall had no authority to bind the defendant by this paper even 
if i t  were a contract in  form. She was a mere local soliciting agent 
with no power to bind her principal. Such agency is one of limited 
powers, as shown by the agency contract between Mrs. Wall and de- 
fendant. 17 Cyc., 475 (3) ; Gwynn v. Setzer, 48 N.  C., 383 ; McFarland 
v. Patton, 4 N. C., 421. 

The plaintiff has failed to show any authority upon part of Mrs. 
Wall to make the guarantees claimed. As is said by Rufin ,  J., in Biggs 
v. Ins. Co., 88 N. C., 141: "Where one deals with an agent i t  behooves 
him to ascertain correctly the extent of his authority and power to con- 
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tract. Under any other rule, every principal would be a t  the mercy of 
his agent, however careful he might limit his authority." Bank v. Hay, 
143 N. C., 326; Flours r.. Ins. Co., 144 N. C., 232. 

Assuming that Mrs. Wall undertook to make a definite contract with 
plaintiff when she filled out this printed form and mailed it to Major 
Graham, i t  was prior to the issuing of the policy by the officers of de- 
fendant and i t  merged into it. The written policy accepted by plaintiff 
stands as embodying the contract, and the rights of the parties must be 
determined by its terms until the contract is reformed by the Court. 
Flours 2;. Ins. Co., supra. 

I t  would seem that plaintiff's contention is in the teeth of the statute 
law in  this State in force at  the time the policy was issued. Chapter 54, 
Public Laws of 1899, was in  force at  and before this policy of insur- 
ance was issued. I t  provides that no life insurance company, or agent 
thereof, could make any contract of insurance or any agreement as to 
any contract of insurance other than as i t  were plainly expressed in 
the policy. This statute has continued since 1899, and is now section 
4775 of Pell's Revisal. 

The case of Gwaltney v. I m .  Co., 132 N. C., 925, has no application, 
as that was decided upon a policy of insurance issued prior to the act, 
and also differs from this case, as here there is no allegation of fraud. 

2. We are also of opinion that there is no ground disclosed upon 
which plaintiff can have the policy reformed. 

This could only be decreed upon clear, cogent and convincing proof 
that the paper (Exhibit 2) was agreed upon between the authoritative 
officers and plaintiff; that it was omitted from the policy by mutual 
mistake or by the fraud of defendant and the mistake of plaintiff. This 
is elementary. There is nothing in the evidence that even gives color 
to such contention. The mistake of.the soliciting agent which the de- 
fendant did not authorize or ratify cannot be imputed to it. Flours v. 
Ins. Co., supra. 

The policy was delivered to plaintiff's father, an able and distin- 
guished lawyer, who was plaintiff's agent, who already was in  posses- 
sion of Exhibit 2, a paper which no officer of the defendant ever saw. 
By reading the policy, he could readily discover that no such provision 
was in  it, and that the character of the policy was incompatible with 
any certain assured amount of dividend payable to the insured at  the 
termination of the accumulative period. I t  was his duty to return it 
to defendant at  once and decline to accept it. Instead of doing so, he 
kept the policy for fifteen years without taking any action to enforce 
plaintiff's supposed rights. Plaintiff has slept on her rights, if she had 
any. Upton v. Triblecock, 91 U. S., 45; Floars v. Ins. Co., 144 N. C., 
241. 
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There is another very cogent reason why Exhibit 2 cannot be incor- 
porated in  the policy. There are doubtless many policies of the charac- 
ter  of the one sought to be reformed extant and in force in this State. 
To reform this policy by decreeing Exhibit 2 to be a part  of i t  would 
give plaintiff an undue advantage over others holding similar policies 
and would be an illegal discrimination in  her favor a t  variance with 
our statutes as well as the general principles of law. 

The defendant is a mutual company and is forbidden to discriminate 
among its policyholders, and any agreement which would result i n  the 
payment of larger proportionate dividends to one of its policyholders 
than to others in the same class would be illegal and void. Orange v. 
Penn. Mutual Ins. Co., 235 Penn. St., 321, and cases cited. 

The judgment is 
Affirmed. 

SOUTHERN NATIONAL BANK 7 .  GERMANIA MANUFACTURING COM- 
PAhT AND ATLANTIC TRUST AND BANKING COMPANY, TRUSTEE. 

(Filed 30 October. 1918.) 

1. Trusts and Trustees-Deeds and Conveyances-Mortgages-Corporations 
-Receivers-Courts. 

Where a corporatioil is insolvent has ceased to do business for a term 
of Fears and is permanently closed down. with the property constantly 
depreciating and inadequate to pay its bonded debt, a receiver mill be 
appointed, a t  the suit of the bondholders, with an order of sale; and 
where the bonds are held bx one person or corporation, provisions in the 
deed of trust requiring a concurrence in writing of a certain number of 
bondholders, or inserted merely for the protection o r  direction of the 
trustee or to safeguard the interest of minority bondholders, are imma- 
terial. 

2. Same-Equity-Sales. 
The equity jurisdiction of our courts over mortgages and deed in trust 

securing a debt cannot be taken away or injuriously limited by any agree- 
ment therein of the parties as to sale and redemption, the power of sale 
in the instrument being regarded as a cumulative remedy, and the pro- 
visions of the instrument are given consideration and effect only in the 
adjustment of the equities involved. 

ACTION tried a t  chambers, before Lyon, J., a t  April Term, 1918, of 
NEW HANOVER, upon complaint and demurrer interposed by defendant 
Trus t  Company. N o  answer or demurrer was filed by the Germania 
Manufacturing Company. The judge overruled the demurrer and, no 
application being made for time to answer, appointed a receiver and 
entered a decree of foreclosure. Defendant appealed. 
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John  D. Eellamy & S o n  for plaintiff'. 
Robert Ruark for defendants. 

BROWN, J. The relief sought is for the appointment of a receiver 
and foreclosure of a deed of trust made by defendant Germania Manu- 
facturing Company to Atlantic Trust and Banking Company to secure 
an issue of bonds of $50,000. 

The grounds for the appointment of a receiver are: 
1. Insolvency of the company. 
2. Had ceased to do business for a term of years and had closed down 

permanently. 
3. That the mortgaged property was greatly inadequate to pay the 

debt and constantly depreciating. 
The court found these facts to be true, appointed a receiver, and 

directed a foreclosure by the receiver as a commissioner. 
The Manufacturing Company did not answer or demur. The Trust 

Company demurred on ground that the action could not be maintained 
because the complaint failed to set out that the provisions of the deed 
in trust in regard to foreclosure had been complied with. 

There are certain provisions in the deed that require a concurrence 
of one-third of the bondholders in requesting a foreclosure, which must 
be in writing, otherwise the trustee is not compelled to act. The bond- 
holders must also indemnify the trustee as to expenses, etc. I t  is need- 
less to set out in full all of these provisions. They were evidently in- 
serted in the deed for the protection and direction of the trustee and to 
safeguard the minority bondholders from a sacrifice of the property. 
As it is alleged in the complaint that plaintiff is the owner of the entire 
issue of bonds, some of these pro~isions have now no force. 

The Courts have sustained provisions in deeds in trust restricting the 
right of one bondholder to sue for foreclosure upon default of the cor- 
poration, and requiring the concurrence of a certain number of bond- 
holders, and also provisions for the protection of the trustees, and the 
like. But none of those protective provisions intended to safeguard all 
bondholders can be brought in question here, as plaintiffs owns all the 
bonds and is not asking the aid of the trustee, but is seeking relief 
through the courts. There is no provision in the deed that undertakes 
to deprive plaintiff of such right, and if there was it would be roid. 

Courts of equity hare inherent original jurisdiction oTer the subject 
of mortgages and deeds in trust securing a debt, both for the fore- 
closure and redemption of them, and such jurisdiction cannot be taken 
away or injuriously limited by any agreements of the parties embodied 
in the instrument. This is substantially the principle of law laid down 
by text-writers and Courts. 2 Jones on Mortgages, sec. 1443 ; Guaranty 
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Trust Co. z7. R.  R. Co., 139 U. S., 137; Reinhardt v. Tel. Co., 71 N. J .  
Eq., 77. 

Such provisions are regarded as an attempt to contract away the 
established legal remedies which every man is entitled to. 3 Cook on 
Gorp., sec. 804. 

The power of sale is said by Jones, see. 1773, to be merely a cumula- 
tive remedy and does not exclude the jurisdiction of the Courts. This 
is the view taken by our own Court in McLarty v. Urquhart, 153 N, C., 
339, and in Jones c. Williams, 155 N. C., 179. 

I n  the latter case Xr. Justice Walker quotes with approval what is 
said in  McLarty v. Urquhart and adds: "The Court acts under its gen- 
eral equity jurisdiction and proceeds to grant relief irrespective of the 
stipulations contained in the power of sale. I t  pursues its own course 
and practice without any restraint by reason of the power of sale con- 
tained in the deed, so as to administer the rights of the parties accord- 
ing to law and its own equitable procedure, acting under its own powers 
and jurisdiction and not by virtue of any contractual power given in 
the mortgage or deed of trust." 

While the courts will not allow their jurisdiction to be taken away or 
curtailed by contract, they all recognize the right of bondholders to 
agree among themselves (and to embody such agreement in the instru- 
ment) upon which conditions the right of foreclosure may be exercised 
by an  individual bondholder. Such provisions are deemed strict; juris, 
but are allowed and reasonably construed in  view of the nature of the 
security and the interest of the bondholders as a class. They do not 
oust the jurisdiction of the courts, but are merely the imposition of 
certain conditions upon each bondholder in respect to his right to seek 
foreclosure. Such stipulations are valuable sometimes in preventing a 
sacrifice of the property and the destruction of the corporation. Seibert 
v. Minn. & St. L. R. R., 20 L. R. A., 536, and notes. 

No answer having been filed, and as the demurrer concedes the truth 
of the allegations of the verified complaint, the right of plaintiff to 
have a receiver appointed is manifest. 

The judgment of the Superior Court is 
Affirmed. 
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KATE STALL-INGS v. BELLE WALKER. 

(Filed 30 October, 1918.) 

1. Tenants in  Common-Partition-Parol Agreement. 
A par01 partition of lands by tenants in common is  invalid unless the 

title is established by sufficient adverse possession under the statutes of 
limitation. 

2. Tenants i n  Common - Partition - Deeds and Conveyances - Conditional 
Execution-Clerks of Court. 

Where a married woman seeks to partition lands as  tenant in common, 
and the defense is interposed that the lands had been formerly divided by 
interchangeable deeds, and the cause has been transferred to the civil issue 
trial docket, and upon issues raised it has been determined by the jury 
upon sufficient evidence, with the burden of proof on the plaintiff, that 
<he had signed her deed upon condition that  her husband should give his 
written assent. which he  did not do, and the deed had not been delivered: 
Held,  the deed was inoperative and the cause was properly remanded to 
the clerk to proceed with before him. 

3. Tenants in Common-Partition-Title. 
Proceedinqs to partition lands, unless the title has been made an issue, 

have only the effect of apportioning the lands among the tenants under 
their common title. 

4. Husband and Wife-Deeds and Conveyances-Written Consent-Consti- 
tutional Law. 

. W i d e  X, section 6 ,  of our Constitution makes the written consent of the 
hnshand necessary to the wife's conveyance of her lands. 

ALLEY. J.. concurring in result. 

APPEAL by defendant f r o m  Xhaw, J . ,  a t  F e b r u a r y  Term, 1918, of 
R ~ C K I ~ G I I A X .  

T h i s  is  a petition f o r  partition, certified to  t h e  court  a t  t e r m  and 
t r ied upon  issues before a jury. F r o m  t h e  verdict a n d  judgment the 
defendant  appealed. 

1". CY. ( i l i d r r ve i l  a d ,  SV. Jl. Hendren f07' plaintiff. 
W .  R. I ln l ton ,  J .  R. Joyce, and X a n n i n g  d2 R i t c h i n  for defendant. 

CLARK. C. J .  This  is  :1 petition f o r  par t i t ion t ransferred t o  t h e  
court  a t  term upon issues raised by  the  answer. D. G. F lack  died intes- 
t a te  a t  t h e  age of 91, leaving two children, the  plaintiff and defendant 
a n d  two tracts  of land, on one of which (157 acres) t h e  plaintiff resided, 
a n d  the  other  and  more valuable t rac t  ( the  "home place"), containing 
284 acres, where the defendant, a widow, resided with her  father .  

T h e r e  mas evidence of a request by t h e  fa ther  t h a t  his t ~ v o  daughters 
should make  a n  equal division, allotting to  the  plaintiff enough of the  

21-176 
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home tract which, if added to the tract on which she resided, would 
make equality. There is eridznce that in tlie partition alleged by de- 
fendant to have been made after their father's death there is nearly 
$7,000 more in value allotted to the defendant than to the plaintiff. 
I t  was also in evidence tlixt the plaintill executrd a deed to the defe~id- 
ant  for her share in such division, and that  the defendant executed a 
deed to the plaintiff. Tlie plaint;ff, in her reply, alleges, ho~verer, and 
offcrcd prcof, that when she signed the dced to the defendant it lackrd 
the "~vritten assent of her liusbaiid," m ~ d  tliat there was a par01 agree- 
ment that  it 7vas not to take effect and be recorded until the husband 
had agreed to the equality of the part i t io~l and g imn his written assent. 
I t  is  also i ~ l l ~ q e d  aud ill eT i d e n ~ e  that the deed by the defendant to the 
plaintiff was never delirered to nor acceptcd by the plaintiff, but was 
recorded without such d:xli~ ery a t  tlie instance of the defendant. 

Upon the issues submitted to the jury upon the pleadings the jury 
found on the first fcur  issues tlmt there was a parol agreement between 
the plnintifl and defelidant to lx~r t i t 'on  tlie l a ~ ~ d s  left by their father, 
but tliat said lands l l n ~  e not b:>e:i divided prsn: in t  to said agreement, 
though both parties have been in sole and exclns i~e  possessioii of their 
respectixe shares as claimed by the defendant, mid that the parties did 
not intend thereby to ratify said paitition. d parol partition is  in- 
valid unless follo~ved by possessioii sufficient under the statute of limi- 
tations. Tuttle 1 % .  1 ? ' a ~ m ~ ,  153 K. C., 461. 

Tlie fifth issue is as f o l l o ~ ~ s :  ('TT'rs the prper-writing from Illrs. 
Stallings to Mrs. Wallier d l ted  I7 January,  1913, purporting to be a 
deed for lauds now claimed br dzfend:liit, siglied, acknon ledzed and de- 
livered up011 the uirderst~indi~i: and conditions alleged in the reply ?" 
T o  this issue the jury respoiided "Yes." 

The reply alleged that  said pape'r-writing by 11l:htiff to defendant 
pu rpo~ t ing  to con\eg to her the land wliich the defendalit claims was 
absolutely void arid of 110 binding efiect upon her bec:iuse lier husba~ld 
did not ioin in such deed nor authorize the execution thereof; tha t  i t  
was execnted by lier in his absence and npon an  agreement that  i t  
sliould be of no effect till it  should r e c e i ~ e  the "written assent" of her 
husband; tliat the survey for a divisioli was made by a surxeyor in the 
employmeiit of the son of tlie defendant, and that  tlle deeds were drawn 
by a l a ~ ~ y e r  in his employmelit in the absence of the plaintiff's husband 
and witliout consulting lier, and that the division, as made, is inequita- 
ble and mould result in the loss of 65 acres of land to the plaintiff. 

The sixth issue, finding that  the plaintiff and deferidaut are tenants 
in common of the two tracts of land, each owning an  undivided one-half 
interest therein, and that  the plaintiff is entitled to have actual partition 
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of land follcwed as a matter of lam. and the court remanded the cause 
to the clerk to be proceeded with that such partition shall be made. 

While there are ilunlerous exceptions, tlie controversy, as tried, is  
almost en t i l dy  one of fact, and the court l~roperly instructed the jury 
as follows: "Tile fifth issue is, 'Was tlic paper-writing from 3Irs. Stal- 
lings to Mrs. TITnlker sisiied, acknow1ed;ed and deliwred upon tlie 
understanding and cc-uditio11 alleyed ill the reply 2' S o w  the plaintiff 
alleges that  it was, gc.nrlcnm~ of the jury, a n 2  the burden is on the 
plaintiff, Xrs .  Stallillqs, to SIIOTV by the greater weight of the eridence 
that  that  is t rue ;  :1nd if she has so sho~vn you will answer that  issue 
'Yes,' o t h e r ~ ~ i s c  you will answer it 'NO.' " 

The court further cllnrqed t!~e jury:  "If yo11 find from the greater 
weight of the evidence that shc s i c l id  that deed upon that  condition, 
with the agreement that  it was not to be effective if her husband did not 
sign it, i t  w c d d  be your duty to answer the fifth issue 'Yes.' " 

Tke defendant coilfends that where t l ~ e ~ e  is  a ptlrtition of the realty 
by conselit, and the tenants mutually con\-cy by deed to each other, "no 
title passes, but it is simplv a d-stnictiou of tlie unity of possession." 
H n ~ r i s o l z  71. I l a ! ~ ,  108 N. C., 213, wllicll 1v3s affirmed, Harr iag ton  v. 
Razols, 131 S. C., 11, which lieid tlint "-1 deed of paltition con1 eys no 
titIe, but is simply a se1eranc.e of the unity of possession." To same 
purpoit, J o m s  t . X y a t t ,  153 S. C., 230, holds, "It is settled by decisions 
of this Court that  nctnal partition nicrcly dcs;wates the share of tlie 
tenaut in comnlon mid allots it to him in se1eralty. I t  does i ~ o t  create 
or nlanufacture ayp rit'e," c ~ t ; i l ~  C'atso~,  / C a ~ s o i ? ,  122 N. C., 645; 
W i l l i a m s  1 % .  L P W ~ S ,  100 X. C., 142. 

Weston 1 % .  L(imbcr Co , 162  S. C., 165, cites the above cases and holds 
that  where the title to land is not in co l i t rowrs~  the effect of a partition 
is to designate and allot to e w h  termnt his sliare in severalty, but does 
not create any title whicli tllcy did not h a l e  before. The defendant 
contends from this that  theiefore it was not necessary to the ~ a l i d i t p  
of the deed frcm Mrs. Stal l i~lgs that  her liusband sliould g i ~  e his written 
assent TO the deed conr eying to A h .  Walker tlie designnted interest in 
s e~e ra l ty .  

I t  is true that  the hushand, under 0111. Constitution, Art. X, see. 6, 
has no interest as husband iu his wife's prope~ty ,  real or personal. The 
provision that Ile niust gi1.e his u-ritten asselit to conveyances by her of 
realtv is the sole survival in our Constitution of the ancient idea that  
a wife must be under the guardianship and control of her husband and 
is  incompetent to transact business. This requirement in our Constitu- 
tion is  omitted in nearly all the other State constitutions. I t  is not 
based upon his ha\-ing any interest in his wife's land, nor on his having 
a vested interest therein at  her death, for she has full  authority to 
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devise the same without his consent and deprive him of any interest as 
tenant by the curtesy. Accordingly, it is held that while his assent 
must be in writing, it need not be by deed, for he has nothing to convey; 
that his joining with her in the instrument is sufficient. Jones v. Craig- 
miles, 114 X. C., 613, and cases there cited, and that his signing the 
instrunlent merely as a witness is a sufficient ('written assent." Jennings 
7%. Hinton, 126 N .  C., 48; or a letter written by him is sufficient. Rrink- 
1e.y 7).  Balla~zce, 126 N."C., 393. 

The husband's "written assent.'' therefore, is not based u1)on his 
haying any interest in the property or in the title which he must join 
in conreying. The vritten assent is required not to aid in the convey- 
ance of the property nor of the title to property in which he has no in- 
terest, but as a requisite to the validity of n convexance by the wife. 
There has not been an)- writtcn nsscnt by the husband. and, therefore, 
a conveyal~ce by t h r  1)l~lintiff to thc defmldant of thr share claimed by 
the latter mould be iuralid for the lack of the written assent reanired by 
the Constitutio~l. While such instrument of partition, if otherwise ralid, 
w o ~ ~ l d  not be a conveyance of any title, it is a practical "conveyance" by 
the plaintiff to the defendant, as appears by the e~idence in this case, of 
$7,000 more of the property than n 7 ~ s  a just and equal share to which 
s h ~  x a s  entitled. 

While the husbaid has no interest in the wife's property, he has a 
"veto" power oxcr tlie alienation of her realty by withholding his writ- 
ten assent, without which her conveyances of realty are invalid. On 
the other hand, the vife has no veto power over the conveyances by the 
husband of his realty, though she has an interest therein. -1 deed by 
him of his property is valid without her joinder, subject oilly to her 
contingent right of d o m r  should she survive him. 

However, the court submitted to the jury the issue whether the deed 
was delivered by Xrs. Stallings upon an express condition, agreed to 
by Xrs.  Walker, that it was to be roid and of no effect unless concurred 
in "by the written assent, of her husbalid," and the jury have found that 
this was true. Upon this g o u n d  the judgment entered was correct. 

No error, 

ALLEX, J., concurring in result: I think the judgment of the Court, 
is correct, but I do not agree to the statement that the assent of tlie 
husband to the conveyance of tlie land of the wife "need not be by deed." 
I t  is expressly held otherwise in Perguson v. Rinslnizd, 93 K. C., 337; 
Jackson v. Beard, 162 N.  C., 109; Warren 2;. Dail, 170 N. C., 406; 
Graves v. Johnson, 172 N. C., 178; Hensley ?;. Blankinship, 174 N.  C., 
760, and the cases cited in the opinion do not support the proposition, 
as none of them have any'relation to a deed for land. The subject- 
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m a t t e r  of Jones c. Cruignziles was a note;  of Jennings v. Hinton, an 
insurance policy; and  of Brinkley v. Ballunce, merchandise sold on a 
wr i t t en  order. 

W. B. TAYLOR AND J. P. TAYLOR v. THOMAS V. EDMUNDS. 

(Filed 30 October, 1918.) 

1. Deeds and Conveyances-Contracts-Fraud o r  Mistake-Evidence-Part- 
nership-Principal and Agent. 

Where there is evidence tending to show that  two partners, acting as  
the sales agent for lands, were to receive the balance of the land a s  com- 
pensation after a part thereof had been sold to other parties in  various 
parcels; that they knowingly and intentionally procured the owner to 
make a deed to them of a strip of adjoining land not included in the con- 
tract, under circumstances tending to show that  he  signed the deed, among 
several others submitted a t  the time, relying upon the representation of 
one of the partners that i t  would close the deal, and without knowing a t  
the time that  the land conveyed was not included in the agency contract: 
Held, in  the owner's suit to set a c ' l e  the deed for fraud and mistake 
against one of the partners, that admmions in. the evidence and pleadings 
of the other partner that he had reconveyed his part of the locus in quo 
to the owner without consideration are  competent, and upon all of the 
evidence the case was properly submitted to the jury. 

2. Deeds and Conveyances-Contracts-Fraud or Mistake-Evidence. 
Upon evidence tending to show that the plaintiff mas induced by the 

misrepresentations of his selling agent of lands, knowingly and intention- 
ally made, to execute to the latter a deed to lands for compensation for 
his services not covered by the selling contract; that  the agency covered 
many like transactions and the deed in question was sandwiched between 
other deeds handed the owner by the agent a t  the same time, with the 
remark that they completed the contract; that  the owner signed them all 
without knowledge that he had conveyed land not therein embraced: 
Held, as between the immediate parties, evidence of fraud in the factum, 
there being no consideratiou; and notwithstanding the owner was an edu- 
cated man and capable of informing himself a t  the time, i t  was sufficient 
to take the case to the jury upon the issue of fraud and mistake, in the 
owner's suit to set the deed aside. 

3. Contracts, Written-Deeds and Conveyances-Parol Agreements-Refor- 
mation. 
d written contract concerning lands may not be reformed for mistake 

of the parties to incorporate therein a prior agreement by parol, unless 
it is shown that the parol agreement mas a part thereof and fraudulently 
or unintentionally omitted by the parties or their draftsman. 

4. Limitation of Actions-Deeds and Conveyances-Contracts-Reformation 
Mistake-Pleadings-Answer-Burden of Proof. 

Where the defendant in an action to set aside a deed to lands for fraud 
and mistake alleges, as the basis of a counterclaim, that  the deed should 
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be reformed to include a par01 agreement by the plaintiff, the owner, to 
build houses of a certain class to enhance the value of the property, the 
plea of the statute of limitations put the burden upon the defendant, in 
the cross-action, to show that the statute of limitation, Revisal, see. 395 
(9),  had not barred his,right, by a lapse of more than three years from 
the time he discovered the mistake to the time he had filed his pleading, 
and in failing to introduce such evidence he is concluded as a matter of 
law. 

APPEAL by defendant from Xlzuzu, J., at January Term, 1918, of 
FOR~YTH. 

This is an action to set aside a deed upon the ground of fraud and 
mistake. The jury having found the issues in favor of the plaintiffs, 
the defendant excepted and appealed from the judgment thereon. 

Lindsay  Patterson, Jones & Clement ,  and  Craige & Vogler  for plain- 
ti f fs.  

Fred M.  Parrish and A. E. H o l t o n  for defendant.  

CLARK, C. J. The plaintiffs conveyed to Edmunds and Jerome the 
property in controversy, which is a strip 10 feet wide and 610 feet long, 
and allege that the deed was executed through mistake on their part 
and fraud or mistake on the part of the defendant Edmunds. They 
further allege that the defendant Edmunds designedly sent the deed for 
said strip to the plaintiff together with deeds for property covered by 
the written agreement, which written agreement did not include this 
strip, for the purpose of haying i t  executed along with the other deeds 
at the same time,'and thus fraudulently obtain title to said strip. 

T. Q. Edmunds and W. G. Jerome were partners, acting as selling 
agents under a contract with plaintiffs executed 22 March, 1912, accord- 
ing to the terms of which whenever Edmunds and Jerome should have 
sold $50,000 worth of the property described in said contract, the bal- 
ance of the property therein named should be conveyed by plaintiffs to 
them, or to whomsoever they might designate. Jerome testified that 
after they had sold that amount, they divided the remaining unsold lots 
and had deeds prepared for the purpose of obtaining title; that "he and 
the defendant Edmunds decided that they ought to have the property in 
controversy ( i .  e., this strip, 10 feet wide and 610 feet long, lying along- 
side of the other property) ; that they knew that this property was not 
included in the contract, but that the defendant Edmunds told him to 
hare a deed prepared which would convey to each of them an undivided 
one-half interest therein, and that they would take a chance on the 
plaintiffs executing it." I n  pursuance of this direction from Edmunds, 
Jerome says he submitted to the plaintiffs for execution the deed for 
this strip sandwiched in between three other deeds and the contract, 
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and all of said deeds were duly executed, and when he carried the deed 
to the property in controversy back to Edmunds, Edmunds made an 
exclamation of surprise, and stated "that he did not think Taylor Bros. 
would execute it." 

Assignments of error 1 and 2 are to the admission of the testimony 
of W. G. Jerome, to whom jointly with the defendact, T. V. Edmunds, 
the deed for said strip of land was executed by the plaintiffs; that with- 
out consideration, he had reconveyed his half interest in the property 
in control-ersy and the admission in evidence of his deed of reconvey- 
ance. 

This was competent in corroboration. "Actions speak louder than 
words," and the best proof possible in corroboration of Jerome's state- 
ment of the transaction is the fact that he ~~oluntar i ly  reconveyed the 
property to the grantors. H e  was a party to the alleged fraudulent 
transfer of the property from the plaintiffs to himself and Edmunds. 
Why should he voluntarily reconyey if he thought himself entitled to 
the property ? 

The motion to nonsuit was properly denied. I t  was in evidence that 
the plaintiffs had had numerons dealings with Edmunds and Jerome, 
covering a long period of time, and had executed for them deeds to 
property amounting to more than $50,000; that the plaintiffs knew that 
the strip of land in controuersy was not included iil the contract, and 
that the defendant also knew that this strip of land was not included 
thelein. There is also the abcve evidence that for the purpose of obtain- 
ing said strip the defeudant had a deed prepared embracing it and sent 
to the plaintiffg, sandwiched in with three other deeds and a contract, by 
the witness W. G. Jerome, who said when he delivered these papers, 
"Here are the papers to wind up that property." 

I t  is true, as the defendant contends, the plaintiffs were educated men, 
and if they executed this deed merely by reason of their failure to read 
the same, they are bound by their rolun~ary act, and should not recover. 
Dellinger c. CXl lesp ie ,  118 N. C., 737. This is well-settled law, but the 
evidence in this case tended to show, and does show (as the jury find), 
that because of the confidential relationship existing between themselves 
and the defendant. covering a long course of dealings, during which 
they had executed a large number of deeds sent them by Edmunds and 
Jerome for lots sold by them, the plaintiffs had a right to assume that 
he mculd submit to them for execution deeds only for lands embraced in 
the contract, and that they were misled by the manner of submitting 
this deed to them for execution, sandwiched in with other deeds for 
property ernbraced in the contract of 22 March, 1912, and especially 
that they were misled by the false statement of the defendant's agent 
and cograntee, IT. G. Jerome, that ((these papers wind up that property." 
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By that the plaintiffs reasonably understood that these deeds, like all 
the previous ones, were for property embraced in said contract. 

"The principle relied on by the defendant that when the means of 
knowledge were at hand and equally available to both parties, the party 
complaining must show that he made due inquiry is subject to much 
qualification (20 Cyc., 32, 33), and does not apply where there is actual, 
intentional fraud or misleading statements calculated to prevent inquiry 
and made under circumstances where they were calculated to allay sus- 
picion." Machine Co. v. BuZZock, 161 N.  C., 1. 

The mere fact that a grantor ~ h o  can read and write signs a deed 
does not necessarily conclude him from showing, as between himself 
and the grantee, that he was induced to sign by fraud on the part of the 
grantee, or that he was deceived and thrown off his guard by the 
grantee's false statements and assurances designedly made at the time 
and reasonably relied on by him. Gray v. Jenkins, 151 N.  C., 81, and 
cases there cited; H a y  v. Loomis, 140 N.  C., 350; Grififi v. Lumber 
Co., ib., 514; Ploars v. Ins. Co., 144 N. C., 232; Gwaltney v. Assurance 
Society, 132 N .  C., 925. Indeed, the principle is well settled that when 
there is fraud and misrepresentation in  procuing the execution of the 
instrument the want of due care by the other party is no defense. Be- 
sides, this deed was made without any consideration for the conveyance 
of said property. 

These circumstances were sufficient evidence to go to the jury to sus- 
tain the allegation of "fraud in the facturn." The jury responded to 
the second issue that "the deed to the strip of land in question was 
executed by the mistake of the plaintiffs and by fraud and mistake on 
the part of the defendant Edmunds, as aileged by the plaintiffs." There 
was evidence to support such finding. 

The jury found i11 response to the first issue that this strip of land, 
corered by the deed in question, but which was not in the paper-writing 
executed by the plaintiffs to Edlnunds and Jerome on 22 Narch, 1912, 
was not left out of said contract by the mutual mistake of the parties 
or the mistake of the draftsman, as alleged by the defendant. The 
rights of third parties have not become involved, as the undivided half 
interest in the property in question is still held by the original grantee, 
T .  V. Edmunds, the defendant in this action. 

The contract of 28 March, 1912, stipulated that the plaintiffs were 
to build on each of three lots a dwelling-house of not less than six rooms. 
I t  is admitted that the plaintiff built the six-room houses as provided 
in the contract. There was no provision as to the style of the house, 
nor the cost. 

The defendant in his amended answer setting up a counterclaim 
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alleged that there was an oral agreement prior to the above written con- 
tract, by which the plaintiffs agreed "to erect three houses of such a 
character as to enhance the value of said property and such as to induce 
a high-class residential section," and i t  is further alleged that this prior 
oral agreement was omitted from the written contract by the mutual 
mistake and oversight of the parties and the draftsman, and asked that 
the written contract be reformed so as to embrace such provision. The 
plaintiffs denied the existence of such prior oral agreement, and it was 
not shown on the trial. On the contrary, Jerome, the defendant's part- 
ner, testified, "We had no contract that I know of, except the contract 
of 22 March, 1912." 

There was no testimony introduced as to when the defendant discov- 
ered that this alleged prior oral agreement was left out of the written 
contract, and i n  the issues submitted to the court by the defendant there 
was no issue as to such alleged prior agreement. I n  view of the written 
contract, par01 testimony was incompetent to show prior negotiations 
unless i t  had been shown that such agreement was a part of the contract 
of 22 March, 1912, and was omitted by mistake. 

The court properly dismissed the defendants' counterclaim on this 
allegation, because it was barred by the statute of limitations. Revisal, 
395 (91, provides that in an action for relief on the ground of fraud 
or mistake, "The cause of action shall not be deemed to have accrued 
until the discovery by the aggrieved party of the facts constituting such 
fraud or mistake." The plea of the statute of limitations devolved upon 
the defendant, in his cross-action, the burden of showing such discovery. 
The statute begins to run from the discovery of the mistake and not 
from the breach of the contract. Stubbs v. Hotz ,  113 N. C., 458; 
ModZin v. R. R., 145 N. C., 227; Tuttle v. Tuttle, 146 N. C., 484. 

The written contract was made 22 March, 1912. This action was 
begun more than four years thereafter, on 12 May, 1916. I n  Ely v. 
Early, 94 N. C., 1, it was held that the statute runs to the time of filing 
the amended answer, setting up the counterclaim, which in this case 
was filed 11 January, 1918, or nearly six years afterwards. There be- 
ing no testimony when the defendant discovered that the alleged prior 
agreement was omitted from the written contract, the court properly 
held that the counterclaim to reform the written contract of 22 March, 
1912, by inserting such alleged prior agreement, if any, was barred by 
the three years statute of limitations. 

No error. 
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THE MAR-HOF COMPAXY, IKC. V. ROSEXBACKER ET AL. 

(Filed 6 November, 1918.) 

1. Contracts-Restraint of Trade, Reasonable-Public Interests. 
Unless in violation of express and definite statutory provision, agree- 

ments in partial restraint of trade mill be upheld when they a r e  founded 
on valuable considerations and reasonably necessary to  protect the inter- 
ests of the parties in whose favor they are  imposed, and do not unduly 
prejudice the public interest. 

2. Same. 
Transactions involving the sale and disposition of a business trade or 

profession between inclividuals with stipulations restrictive of competi- 
tion on the part of the vendor do not, as  a rule, tend to unduly harm the 
public and are  ordinarily sustained to the extent required to afford rea- 
sonable protection to the vendee in the enjoyment of property or proprie- 
tary rights he has bought and paid for, and to enable a vendor to  dispose 
of his property a t  i ts  full and fair value. 

3. Same-Statutes. 
The common-law doctrine in its application to stipulations in  restraint 

of trade, given them effect in certain instances as reasonable and not 
aqainst public interests, is  applicable to the interpretation of statutes on 
the subject where their terms are  sufficiently indefinite to permit of inter- 
pretation. 

4. Same-Intent-Vendor and Purchaser. 
Our statute on the subject, preventing an agreement or understandinp 

of the parties engaged in buying or selling anything of value, made "with 
the intent of preventing competition," by making the invalidity of the  
agreement depend upon the intent of the parties and not arbitrarily on 
the effect of the agreement, is  sufficiently indefinite to permit of con- 
struction and disclose the legislative purpose to subject such agreements 
to  the standard of their reasonableness, to be determined by the character 
of the transaction and the purpose of the parties, as  disclosed in the con- 
tract and the facts and circumstances permissible and relevant to  i ts  cor- 
rect interpretation. Lams of 1913, ch. 41; Greg. Supp., see. 3028, see. 5, 
sub-sec. f. 

5. Same-Breach of Contract-Damages-Counterclaim. 
A contract made in good faith between a vendor and purchaser of a 

certain particular make or character of a manufactured product that 
restricts the former from selling articles of the same make or kind t o  
other dealers within the town wherein the purchaser conducts his mer- 
cantile business, and which requires the expenditure of large sums of 
money and much time in advertising the goods and popularizing them on 
the local market, does not come within the intent and meaning of chapter 
41, Lams of 1913; and in the vendor's action for the purchase price the 
seller mag recover damages a s  a counterclaim for breach of the seller's 
contract in that  respect. 

ACTION heard  on  appeal  f r o m  Forsy th  County  Court a n d  o n  d e m u r r e r  
t o  defendant's counterclaim before Lane, J., a t  September Term,  1918, 
of FORSYTH. 
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The action was to recover the sum of $414.10 for goods sold and 
delivered. 

Defendant aaswered, admitting the amount due, subject to some in- 
considerable reduetic-ns specified, and further set up a counterclaim 
arising from breach of contract by plaintiff, in that plaintiff having 
agreed, for ralue, that plaintiff should, in Winston-Salem, have the 
exclusive sale of an article of plaintiff's manufacture, described as the 
Marhof middy suits, for the seasons of 1916 and 191'7, in  breach of 
said contract, placed a quantity of these suits with regular retail dealers 
in Winston-Salem, amount and place stated, whereby defendant's sales 
were diminished and profit lost to the amount of $750. 

Plaintiff demurred on the ground that said answer and counterclaim 
set up an agreement in T-iolation of our Anti-Trust Act, as set forth in 
Gregory's Supp., see. 3028, sec. 5, subsec. f ;  Lams 1913, ch. 41. The 
demurrer having been sustained in the county court, the ruling was 
affirmed in the Superior Court, and defendant excepted and appealed. 

Cruige & T70gler. for plaintif. 
L. M.  Stvi?~Ji for defendant. 

HOKE, J., after stating the case: Originally at commo21 law, agree- 
ments in restraint of trade were held void as being against public policy. 
The position, however, has been more and more modified by the decisions 
of the Courts until it has come to be the very generally accepted p&- 
ciple that agreements in partial restraint of trade will be upheld when 
they are '(founded on valuable consideratiom, are reasonably necessary 
to protect the interests of the parties in \vhose favor they are imposed, 
and do not unduly prejudice the'public interest." Clark on Contracts 
(2d Ed.).  The modification suggested has been approved and applied in  
numerous cases in this State where, on sale and disposition of a business, 
trade or profession, stipulations restricti~e of competition on the part 
of the vendor have been held valid. Such deals between mere individuals 
do not, as a rule, tend to unduly harm the public and are ordinarily sus- 
tained to the extent required to afford reasonable protection to the vendee 
in  the enjoyment of property or proprietary rights he has bought and 
paid for and to enable a vendor to dispose of his property a t  its full 
and fair  value. Bradshaw v .  Nilliken, 173 N. C., 432; Sea Food Co. v. 
W a y ,  169 N .  C., 679; Kramer v. Old, 119 N.  C., 1; Oregon Steam 
Nav. Co. c. Hinson, 81 U .  S., 64; XcCurry v. Gibson, 108 Ala., 451; 
Southworth v. D a d s o n ,  105 Minn., 119; Herreshof c. Bontineau, 17 
R. I., 3 ; Diamond Natch Go. v. Roeber, 106 IS. Y., 473 ; Nordenfield v. 
Maxim A p p .  Cases, 1894, p. 535 ; Clark on Contracts, supra; 6 R. C. L., 
793 ; 9 Cyc., 523-529. 
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16 Byadshaw v. Xil l iken,  supra, the doctrine as it now prevails with 
us is stated as follows: "Contracts in restraint of trade like the one 
we are now considering were formerly held to be invalid as against 
public policy, but the more modern doctrine sustains them when the 
restraint is only partial and reasonable. The test suggested by Chief  
Justice Tinda2 in Horner v. Grazw,  7 Bing., 743, by which to determine 
whether the restraint is a reasonable one and valid is to consider whether 
i t  is only such as to afford fa i r  protection to the interest of the party in 
whose favor it is given and not so large or extensive as to interfere 
with the interest of the public." 

And in Xea Food v. W a y ,  supra, the Court in its opinion quotes with 
approval from R. C. L., sec. 793, on the subject as follows: "Public 
policy requires that every man shall be at  liberty to work for himself, 
and shall not be at liberty to deprive himself or the State of his labor, 
skill or talent by any contract that he enters into. On the other hand, " v 

public policy requires that r h e n  a 'man has, by skill or by ally other 
means, obtained something which he wants to sell, he should he at  
liberty to sell it in the most advantageous way in the market; and in 
order to enable him to sell i t  advantageously in the market, it is neces- 
sary that he should be able to preclude himself from entering into com- 
petition with the purchaser. I n  such a case the same public policy 
that enables him to do this does not restrain him from alienating that 

u 

which he wants to alienate, and, therefore, enables him to enter into any 
stipulation which, in the judgment of the court, is not unreasonable, 
having regard to the subject-matter of the contract." 

This doctrine of the common lam as i t  now obtains, subjecting re- 
strictire stipulations of this character to the test of right reason, has 
been applied to the interpretation of 'statutes on the subject where the 
terms are sufficiently indefinite to permit of construction, two notable 
instances being presented in the Standard Oil and American Tobacco 
Co. cases, 221  U .  S., pp. 1 and 106. I n  the former of these cases, Chief 
Justice Wh i t e ,  referring to the general terms of the Sherman hnti-  
trust Act, said, in part, ('Thus, not specifiying, but undoubtedly con- 
templating and requiring a standard, i t  follows that it was intended 
that the standard of reason which had been applied a t  the common law 
and in this country in dealing with subjects of the  character embraced by 
the statute was intended to be the measure used for the purpose ;f 
determining whether, in a given case, a particular act had or had not 
brought about the wrong against which the statute provided." 

I n  the State statute relied upon by plaintiff in avoidance of the 
alleged contract, Laws 1913, ch. 41, the portion of the act directly bear- 
ing on the question, sec. 5, subsec. f, provides, in effect, that i t  shall be 
unlawful for "any one engaged in buying or selling anything of value 
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in North Carolina to make or have any agreement or understanding, 
express or implied, with any other person, firm or corporation or asso- 
ciation, not to buy or sell such things of valus within certain territorial 
limits within the State with the intent of preventing competition in 
selling or to fix the price or prevent competition in buying of said 
things of ralue within said limits," etc. 

I n  thus making the invalidity of these agreements to depend upon 
the intent of the parties, and not arbitrarily on the effects of the agree- 
ment, the statute is sufficiently indefinite to permit of construction and 
discloses the purpose on the part of the Legislature to subject agree- 
ments coming under the provisions of this section to the standard of 
their reasonableness, to be determined by the character of the trans- 
action and the purpose of the parties concerning it as disclosed in the 
contract and the facts and circumstances permissible and relevant to its 
proper interpretation. 

This being the correct construction of the statute, it appears by the 
allegations of the answer, admitted to be true by the demurrer, for the 
purpose of presenting the question, that defendant, an established mer- 
chant in Winston-Salem, bought of plaintiff, a manufacturer of middy 
'suits, desirous of iutroducirlg his goods into a new market, a large 
quantity of such middy suits, and in compliance with her agreement 
and as a part of the consideration, defendant had spent large sums of 
money and much time and effort in advertising the goods and .popu- 
larizing them on the local market, and had lost heavily by plaintiff's 
breach of the agreement in placing designated quantities of the goods 
with other local dealers. On these facts, if accepted by the jury, we 
are of opinion that such a contract, made in good faith, does not come 
within the inhibition of the statute, and the demurrer should be over- 
ruled that defendant's counterclaim may be considered and passed upon. 

We were cited by counsel to the case of Fashion Co. v. Grant, I65 
hr. C., 453, as an authority against our present decision, but in  that 
case the contract came under another section of the statute and con- 
tained a stipnlation that rendered i t  void by express and unequivocal 
terms of the gortioil of the law directly applicable. 

There is error in overruling the demurrer, and this mill be certified 
that the cause be proceeded with in accord with this opinion. 

Reversed. 



I CURTIS BEAVER. BY HIS NEXT FRIEND, P. M. McGRAW, v. TI'. H. FETTER. 

I (Filed 6 November, 1918.) 

I 1. Appeal and Error-Evidence, Irrelevant. 
In  an action by an employee to recover damages involving only the 

negligent failure of the employer to furnish sufficient help for the work 
he was required to do, an answer of n witness that the employer had 
generally furnished sufficient tools could have no effect upon the verdict, 
and was without prejudice to the defendant's rights. 

2. Damages-Negligence-Personal Injury-Earning Capacity. 
Where the plaintiff sues to recover damages fcr a personal injury 

alleged to have been negligently inflicted on him by the defendant, his 
emploser, his earning caljacitg before and after the injury is competent 
on the issue of damages. 

I 3. Evidence-Collecbive Facts-Opinion. 
d carpenter who was ixesent a t  the time the plaintiff was injured 

while afsisting to get ont certain lumber in the course of his employment 
may testify as  a fact. from his experience. that the defendant had not 
furnished sufficient help for the l~urpose, when relevant to the injury, and 
his testimony is not incompetent a s  opinion evidence. 

4. Appeal and Error-Evidence-Objections and Exceptions. 
Where the witness has already, and without objection, testified to  cer- 

tain matters of evidence, an objection thereafter made to the same evi- 
dence will not be considered ul>on excel~tion and appeal. 

1 5. Evidence-Demurrer-Nonsuit. 
Whcre there is sufficient evidence to talie the case to the jury after the 

introduction of the plaintiff's evidence, tlie defendant's demurrer thereto 
and rellemd after all the evidence had been iiltroduced is properly de- 
nied. 

I APPEAT, by defendant fl,oni Slrazc', .I., a t  the January  Term, 1918, of 
FORSYTII. 

This is :in trvtiol~ to ic:o\el ~ l a ~ u a p e s  for lwrxna l  injury caused, as 
the l)iai~itifr' ,tilege., I):,. thc~ ~!egl i~ tmce of the ~lefelld~uit. 

011 1.1- JIUIE, 1916, tile p l , ~ ~ i t i f f  n '1s a 1ic~ll)cr i t 1  the e~iipioyinent of the 
defe~tdgiit in the ro i t s t l~~c t io~ i  of a b u i l d i x  on Sor t l i  Liberty Street, in 
the city of T1Ti11sto11-So!enl, K. C. Tlie defendant hacl in charge of the 
cor,struct:oi~ >\a  iorc'x~111 7 XI. Duke. The defendant had piled some 
timbers 12 x 12 x 24, weiglii~ig about 2,000 pounds each, two deep along 
L i b e ~ t y  Ht~ect  on tlif top of other timber 10 x 10, making a pile about 
three and a third feet l i i ~ h .  At  tlie north end of the pile the defendant 
had construrted a tool-liousc, wliicb exteuded about ten feet from the 
c u r b  into the street and at the time of the injury complained of had 
some large window f rxnes  setting against the tool-house extending south 
past the end of the hen17 timbers. The  drfcndant lind nailed cross pieces 

334 I N  THE SUPREME COURT. [I 76 

BEAVER v.  FETTER. 



N. C.] FALL TERM, 1918. 335 

from the top of the window frames to the heavy timbers to hold them up, 
thus forming a pocket 18 inches wide with a space of 12 to eighteen 
inches between the tool-house and the ends of the timbers. Mr. Duke, 
the defendant's foreman, had instructed the plaintiff, who was a minor 
and inexperienced, and two carpenters to get a girder from the bottom 
of the pile and directed the plaintiff in particular to go illto the pocket 
and hold one end of the girder on the pile of timber to prevent its falling 
against the window frames while the other two let the other end of the 
girder down with canthooks. The plaintiff complained to Mr. Duke, who 
was present and directing the work, that there was insufficient help, that 
he could not hold the heavy girder himself, but Mr. Duke ordered him 
to "go on and do it." The plaintiff attempted to obey. 

There was evidence tending to prcve that the place where the plaintiff 
was required to work was not reasonably safe, and that there was insuffi- 
cient help to moxre the timbers. 

There was a verdict and judgment in favor of the plaintiff, and the 
defendant appealed, assigning the following errors : 

1. That the court erred in allowing the plaintiff to testify, orer de- 
fendant's objection, as to whether he had done similar work and how 
many men i t  took to do it. 

2. That the court erred in allowing the plaintiff to testify, over de- 
fendant's objection, what his weekly average earning capacity mas before 
he was injured and since then. 

3. That the court erred in allowing the witness Frank Morgan to 
testify as to whether the workman had sufficient help back at the fa r  end 
to keep the log from falling off, over defendant's objection. 

4. That the court erred in declining to grant defendant's motion for 
judgment as of nonsuit at  the close of plaintiff's evidence. 

5. That the court erred in refusing to grant defendant's motion for 
judgment as of nonsuit at  the close of all the evidence. 

J o h n  C. Wal lace  for appellee.  
S. ,T. B e n n e t t  for  de fendan t .  

ALLEN, J. 1. The first assignment of error is not sustained by the 
record. The witness mas asked if he had done similar work before, and 
how many men were required, but his answer was that they generally 
had sufficient tools, which has no bearing on any alleged negligence of 
defendant, and could not have affected the verdict. 

2. The earning capacity of the plaintiff before and after his injury 
was competent and material on the issue of damages. 

3. Frank Morgan, a carpenter, was present at  the time of the injury 
and was testifying to a fact which came under his observation, and not 
to an opinion, when he stated that the defendant did not have sufficient 
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he lp  (Taylor c. Security Co., 145 N. C., 83; Ives v. L. Co., 147 N. C., 
308; Britt v. R. R.. 148 N. C., 40) ; but  i f  incompetent, t h e  witness h a d  
a l ready  testified to  t h e  same fact,  without  objection, when he  said, "To 
handle  i t  r ight  a n d  no danger, you ought  t o  have  s ix o r  seven men. T 
did no t  see but  three a t  the  place and  t ime  of th i s  accident." 

I n  Ices v. L. Co. the sanie question was  presented, the  Cour t  said, 
"The reply of the  witness t h a t  t h e  drfelldant did not  fu rn i sh  ra f t ing  
gear  'sufficient' to  d o  the  bu411ess was competent a s  evidence of a fac t  
wi th in  h i s  lino~vledge. This  was not R rne1.e mat te r  of opinion, bu t  the 
result of knowledge a11c1 o b s e r ~  ation." 

4 a n d  5. T h e  niot iol~ f o r  judgment of iroilsuit could not have been 
allowed a t  the  close of tlie plaintiff's e ~ i d e n c c  because, a s  is  admitted i n  
t h e  brief of t h e  defendant, "there Tvas some evidence to  go to the jury," 
a n d  if so, t h e  same el iclcnre n x s  in a t  the  conclusion of a l l  the  evidence, 
a l t l ~ o u g h  i t i  forrc  may 11ar e bcen I W : I ~ P I I C ~  h~ t f r ~  evidence of the  de- 
fendant  o r  of the  plaintiff i n  rchi~t tnl .  

W e  have  cnrcf l i l l -  ( x ~ n i i ~ ~ c ~ l  the r w o r d  aird find no error .  
xo error .  

IN RE STONE. 

(Filed 6 November, 1918.) 

1. Courts-Justices of the Peace-Appeal-Superior Courts-Jurisdiction. 
On an appeal from an order of the clerk of the Superior Court allowing 

coiqensation to attorneys employed by the nest  friend of an infant in his 
snccessful action against the guardian for n~rongful conversion of tlie prop- 
erty to his own use, the Superior Court acquires jurisdiction, and may hear 
and determine the matter de stove a s  if originally begun there, though the 
jtwisdiction mag have been erroneously assuined by the clerk. 

2. Courts-Jurisdiction-Custody of Funds-Guardian and Ward-Attorneys 
and Client-Attorneys' Fees-Costs. 

Where the judgment in an action by a ward against his guardian has 
been rendered in the Superior Court in favor of the ward, and the court has 
taxed the entire estate with the cost. including a fee to the attorneys em- 
ployed 119 the nest  friend under authority of court, but reqerving the 
amount for further detelmination, upon motion made by the attorneys a t  n 
subcequent term of the court. an order was promptly entered fixing the 
amount of such compensation, the court having retained not only the cause. 
but the control of the funds. 

3. Guardian and Ward- Attorney and Client- Attorneys' Fees- Amount- 
Courts-Contracts. 

Where it  is proper for the attorners for a ward. employed by the next 
friend, to receive compensation out of the estate for the prosecution of an 
action against the quardian, the amount is for the sole determination of 
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the court, irrespective of any contract that may have been made, to be fixed 
with regard to the value of the services in relation to that of the estate; 
and under the circumstances of this case, the Supreme Court, on appeal, 
reduced the amount, fixed by the ~ u p e r ~ o r  Court judge, from $1,000 to $500. 

4. Appeal and Error-Attorney and Client-Attorneys' Fees--Guardian and 
Ward-Costs. 

In this case the attorneys for the ward successfully prosecuted his action 
against his guardian, and the Superior Court judge properly allowed them 
a fee, but in double amount of that finally allowed on appeal by the guard- 
ian:  Held, one-half the costs on appeal were taxable against the guardian 
individually and the other against the attorneys 

CLARK. C. .J.. dissents. 

THIS is  a proceeding before the Clerk of the Superior Court of Wake 
County begun by R. W. Winston, J. Cramford Biggs, and ;\loses K. 
Amis to have an allowalice of attorneys' fees made to them for services 
rendered to Thomas S.  Stone. a mi no^*, i n  a ciril action entitled In re 
S t o n e ,  173 S. C., 280. From the order of the clerk allowing the sum 
of $650, JIrs .  Carey W. Stone appealed to the Superior Court. The 
matter was heard by Stacy, J . ,  at  J u n e  Term, 1918, of Wake Superior 
Court, 71-110 made an order alloving counsel one thousand dollars and 
directing that  Nrs.  Stone pay said sum into court for their use. From 
such order Mrs. Stonc appealed. 

Douglasc d: Do~rg las s  uncl JIlr17cry Allen for appellunt.  
W .  L Il'otsorc, X .  S. A mis ,  R. T I 7 .  TT'i~lsto?~, c ~ n d  J .  C. H i g g s  f o r  

r~ppr l l ce s  

BROWX, J. I t  is contended that  the Superior Court acquired no 
jurisdiction to make such order in the original case of I n  re  s t o n ~  be- 
cause the proceeding was erroneously commenced before the clerk, who 
had no jurisdiction. When the matter reached the Superior Court by  
appeal the judge had the right under the statute to assume jurisdiction 
and dispose of the case as if oripinally h q n n  thcrc. Clark's Code, sec. 
355 (3d Ed . )  ; R o s e m a n  1 % .  Rosemcm,  127  S. C.,  497, and cases cited. 

The case of In  7.e S t o n e  was still pending in the Superior Court by 
r i r tue  of the decree of B o n d ,  J.. who tried it a t  October Term, 1916, as 
follows : 

"It is  further ordered, adjudged and decreed that  the said Carey W. 
Stone, as administratrix and guardian, render an account to the Clerk 
of the Superior Court of Wake County on the sum of $6,500 received 
by her for the use of the said infant, Thomas S. Stone; that she give 
the bond in  double the said amount as guardian of the said infant, as 
required by lam, and that  she be allowed until t h ~  first day of December 
to g i re  said bond in the penal sum of $13,000. 

22-176 
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"It is further ordered and adjudged that the said Carey W. Stone, 
guardian, pay the costs of this action out of the entire fund;  and i t  
appearing that notice of appeal to the Supreme Court has been given 
herein, the amount of attorneys' fees to be paid to the attorneys repre- 
senting the next friend in the protection of the estate of said infant is 
reserved for the future determination of this court, to be taxed against 
the fund belonging to said infant." 

By reason of that decree the Superior Court retained its control over 
the case, and when the appeal from the clerk came before Judge Stacy 
he had jurisdiction to hear the matter de novo and to treat i t  as a 
motion in the original cause. 

The facts are that Mrs. Stone, as administratrix, recovered $10,000 
for the negligent killing of her husband. A controversy arose between 
her and her only child as to the division of this fund. I n  that action 
E. P. Stone, uncle of Thomas S. Stone, the infant, was appointed next 
friend by the court to protect the interests of the infant. I n  order to do 
so, he employed counsel to appear in the cause, which they successfully 
prosecuted to this Court, and thence followed i t  to the Supreme Court 
of the United States. Under the final judgment, they recovered for the 
infant $6,500. 

We are of opinion that the Superior Court retained jurisdiction of 
the cause and control of the fund, and that the judge had authority to 
make the order. I t  was peculiarly his duty to make the allowance 
under the circumstances of this case, as the next friend had been directed 
to employ counsel and the infant's mother and guardian were hostile 
to them. 

The prochei% ami, or next friend, is appointed by the court to protect 
the infant's rights. I t  is essential that he have the assistance of counsel 
learned in the law. The infant has no power to contract as to fees, and 
i n  most cases is too young to understand such matters. Referring to 
the duty of the court in  respect to infants, in Tate v. Mott, 96 N. C., 23, 
Judge Merrimon says: "The infant is in an important sense under the 
protection of the court; i t  is careful of his rights, and will in a proper 
case interfere in his behalf and take, and direct to be taken, all p r o s r  
steps in  the course of the action for the protection of his rights and 
interests." 

I t  would be very singular that the Courts should assume the duty of 
seeing that all steps are taken to protect the infant's rights and yet 
deny to themselves the power to compel the payment of the necessary 
expenses out of the infant's estate recovered in the cause. 

While the next friend has power to employ counsel to prosecute the 
action, and i t  is his duty to do so, he cannot make a binding contract 
for compensation. Honck v. Bridwell, 28 Mo. App., 644. The court 
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may fix the attorneys' compensation without regard to any contract. 
14 Ency. P. & P., 1037, and cases cited; Cole v.  Superior Court, 63 
Cal., 87. 

I n  this case the Supreme Court of California says: "An attorney 
accepting employment and rendering services under such circumstances 
must rely upon the subsequent action of the court in ascertaining and 
adjudging proper compensation. . . . There is no place here for the 
doctrine of an implied promise upon a quantum meruit. . . . The 
attorney performing legal services for the infant aids the court in 
carrying out its duty of protection. He  is not only an officer of the 
court in a general sense, but is the special agent through which the 
court acts." 

The Court further says: "The statute being silent as to the tribunal 
which is to fix the compensation, i t  seems to reasonably follow that the 
court placing him in  position and making use of his services would 
have the fixing of the compensation of the attorney employed." 

The case of Outland v. Outland, 118 n'. C., 141, is direct authority. 
I n  that case Thomas Outlaw, %on compos meat&, brought action by his 
next friend to subject land to a lien for a legacy devised by his father. 
The next friend employed counsel. The plaintiff was successful in 
charging the land with the legacy. Counsel was allowed $200 by the 
Superior Court. I n  reviewing the matter, the Supreme Court said: 
"We think the allowance of $200 as an attorney's fee in this case is too 
much and i t  is reduced to $100." The Court passed on the allowance 
and reduced i t  and allowed the amount that seemed just. See, also, 
Graham v. Carr, 133 N. C., 458. We think our position is sustained 
also by the following additional cases: Colgate v. Colgate, 23 N.  J .  Eq., 
373; Richardson v.  Tyson, 110 Wis., 572; Smith  v. Smith ,  69 Ill., 313. 
We do not question the authority of such cases as Mordecai a. Devereux 
and Patterson v.  Miller. 

The question involved in this case was not presented in those cases. 
There was no next friend in either of those cases and no attorneys 
representing infants by direction of the court. I n  this case the Supe- 
rior Court did not interfere between attorney and client. The attorney 
was not employed by the infant; but by direction of the court,' and acted 
under its control. To our minds, it would be extremely unfortunate to 
the cause of infants generally to hold that the court has no power to 
reward the attorney out of the estate recovered. 

Coming now to the matter of compensation, we concur with the 
Illinois Court in  Smith  v. Smith,  supra, that "Courts have no right to 
be prodigal with the means of their wards ; and whilst they should make 
just allowances, they are bound to see that their funds are protected." 

Attorneys, being officers of the court, are sometimes compelled to 
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render laborious service for no fee, and to the credit of the legal pro- 
fession be i t  said such service is rendered most willingly. When serving 
under the direction of the court to protect the rights of an infant, their 
compensation is to be measured by the standard of official emoluments 
rather than by that of the prices demanded and paid between indi- 
viduals free to contract at  will. 

I n  this case, the services rendered by the able counsel who represented 
the infant were undoubtedly valuable and attended with expense, and 
have so fa r  been unrewarded. The case was argued before this Court 
and the Supreme Court of the United States; but i t  is not altogether a 
question as to what their services are worth; so much as i t  is, what is 
the infant's estate able to pay? Measured by that standard, we feel it 
our duty to reduce the sun1 allowed to $500. 

With that modification, the order of Stacy ,  J., is affirmed. 
The costs of this Court will be taxed against Mrs. Carey W. Stone 

individually, one-half and the other half against Winston, Biggs, and 
Amis. 

Affirmed. 

CLARK, C. J., dissenting: I t  appears from the record in  this case 
that at no time has there been any fund in court. At no time has one 
cent of the $1,000 which the plaintiffs ask the court to order the 
guardian to pay them been in the control of any court or in the custody 
of any of its agents. This appears by the records of the proceeding. 
The very motion by which the plaintiffs ask that the court appropriate 
$1,000 of the ward's money for the payment of their fees specifies that 
i t  is in the custody of the guardian (his mother), and asks that she "be 
ordered to pay  the same in to  court." Such order would not be necessary 
if the fund were already in court. 

The record shows that the defendant guardian, as administratrix of 
her deceased husband, received $10,500 on 10 November, 1915, by a 
compromise in an action against the Seaboard Air Line Railroad Com- 
pany for the wrongful death of her husband. Xot one cent of that 
money has ever been a "fund in  court" or subject to the control of any 
court. On 24 Xay, 1915, she applied for and was appointed guardian 
of her son, her only child, who resides with her, and gave bond 1 De- 
cember, 1916, as directed, in the sum of $13,000 for the custody of the 
$6,500 belonging to her son. That fund was in~ested in real estate and 
has been in her custody and control as guardian from that hour to this. 
Of the $10,500 collected as above, she paid out $750 counsel fees-;. e., 
$250 for collecting her one-third and $500 for collecting her son's two- 
thirds, leaving in  her hands $6,500 as guardian. 

On 2 July, 1916, more than a year after her appointment as guardian, 
the clerk, by a citation ex mero motu ,  notified her, as administratrix, 
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to render an  account of this and the other funds in her hands, and in 
passing upon such account directed her to hold the $6,500 as guardian 
for her son, being two-thirds of the net fund after payment of counsel 
fees. I n  her answer, under the advice of her counsel, she pleaded, as 
appears in the record, that  she did not claim to hold the money of her 
son as her own, but that  she held i t  as  trustee for h im under the Federal 
Liability Act, and not as guardian, and appealed from the order of the 
clerk, but the order was afirmed by the judge and by this Court and 
an  attempted writ of error by her counsel to the United States Supreme 
Court was dismissed sunlmarily for  want of jurisdiction and without 
hearing any argunient from these plaintiffs. Fo r  this the estate of the 
boy is now asked to be taxed by the court in the sun1 of $1,000 for 
counsel fees; and by as much right, there may bc the same motion to 
tax  his estate $1,000 for counsel fees for the guardian in  resisting the 
motion. The  next friend was not appointed till 16 September, 1916, 
after  the matter had gotten into the Superior Court. 

This proceeding to assess and recover lawyers' fees against the guard- 
ian, who has her ward's estates in hand by a mere motion, is elltirely 
without precedent i n  this State, and there is no statute to authorize this. 
The motion seeks to recover out of the glmrdian legal fees for services 
rendered the ward when there is no fund in  court, nor has been. I t  is 
i n  efYect an  action, though begun by a motion and not by a summons, 
alleging s e r ~ i ~ e s  rendered the ~ m r d  when there has been no attempt to 
agree with the guardian as to the value of the serrices rendered, and 
without submitting it.  as all questions as to the value of s e r~~ ices  ren- " 
dered must be submitted, to' a jury. 

The clerk can audit her account, but could not, as here attempted, 
adjudge any indebtedness and order the guardian to pa>- it. S o r  can 
the Superior Court do so except bp judqment rcndered in an action 
against  he^ ~*egularlq- beo,ur~ by sunlinons; nor has this Court jurisdic- 
tion, for  no fund is in this Court;  nor h a l e  we jurisdiction by appeal 
of a n ~ a t t c r  of ~ h i c h  the court below had no jurisdiction. We are "KO 
judges of such matters," ,lets xviii, 15. The  idea of the plaintiffs-or 
petitioners, w11iche1-er the: may be, f o r  the proceeding is  anonlalous- 
seems to br that the clerk, or their brother l a ~ ~ v e r s  on the bench, wou!d 
be better informed as to the ~ a l u e  of their services and would, therefore, 
be more liberal in fixing the amount of their con~pensation than a jury. 
B u t  if such practice is  to be b e g u  no~t-, i t  will be created by "judicial 
legislatio~~," for there is no statute and no precedent for the court to fix 
the value of a lawyer's services and ordering a guardian or administra- 
tor to "pay the money into court" any more than for a doctor's services 
or a grocer's bill. I f  such practicc is now to be inaugurated, it is appre- 
hended tha t  it will become n most serious cnlbarrassment to the judges 
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to be called upon to fix the fees of counsel in every case where the party 
for whom the services were rendered happens to be a minor who has a 
guardian, or is an administrator or executor, with whom counsel fail to 
agree as to the value of the services rendered. I f  the fees of counsel 
can be adjusted by this short-hand process of application to the court 
in, this case i t  can be done in all such cases. 

I n  this instance, the plaintiffs, or ~etit ioners (whichever they should 
be styled) ask the approval of a fee of $1,000 and its payment by the 
guardian for representing the interest of the ward. She is the mother 
as well as the guardian of her son's estate and is seeking to protect that 
fund in her hands from what she deems an excessive chasge. I f  allowed, 
there will be equal ground for the counsel of the guardian to apply for 
$1,000 to be allowed him for the same service, for the court cannot 
adjudge that there was not equal ability and service on each side. I f  
the guardian shall be ordered to pay $1,000 fee'out of the ward's fund 
to plaintiffs for seeking to have the $10,500 fund (received for his 
father's death) apportioned in  a certain way, the counsel on the other 
side is equally entitled to $1,000 for aiding the guardian to resist the 
apportionment. Then there will come, with as much reason, an appli- 
cation to allow fees to counsel on either side for making and opposing 
this motion to allow the $1,000 fees to each side. 

has been a fund in court, when the relord shows that a t  no time has 
there been any fund in  the custody of the court. But taking i t  to be 
true that there was such fund in court, this motion is contrary to all the 
precedents in  this Court, which are that the Court cannot fix the fees 
of counsel if there is objection. The duty of the Court is to conserve 
any fund in its hands, and not to divide it out among counsel whose 
views in  regard to the value of their services may, as in  this case, be in  
excess of what the guardian or trustee may think just. I n  such cases 
counsel must come to an agreement with the guardian, subject, of course, 
to the power of the clerk to cut down the amount, though agreed on, in 
passing upon the account of the guardian or administrator. 

The guardian alleges: (1)  That the court had no jurisdiction because 
the fund is not in the hands of the court. (2 )  That the counsel should 
adjust the amount of the fee by agreement with the guardian, subject 
to exception and review by the court in passing upon her accounts as 
guardian. (3)  And that if the guardian does not allow counsel what 
they deem a sufficient sum, their remedy is by action on a quantum 
meruit, in which action the amount will be settled as in all other dis- 
putes between client and counsel when no sum has been agreed upon, by 
the verdict of a jury. (4) She further urges that the amount allowed, 
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both by the clerk, and still more by the judge, is excessive for services 
rendered in merely having the ward's share in  the fund adjudged. 

According to the precedents in our Courts, the judgment of the court 
was without jurisdiction. The fund is not in the hands of the court, 
and, therefore, on that ground, of itself, the proceeding should be dis- 
missed. But even had there been a fund in court, the judge had no 
power to fix the fees of counsel when the guardian charged by his oath 
and bond with the custody and safe-keeping of the ward's estate objects 
to the amount. 

I n  Mordecai v. Decereuz, 74 N. C., 673, this Court said: "The ques- 
tion is decided. Patterson v. Miller. 72 S. C.. 516. This Court has 
never interfered between attorney and client in making allowances for 
professional services, and we are not inclined at this late day to assume 
the power to do so. We make allowances to the clerk for stating an 
account, or to a commissioner for making a sale, on the ground that the 
work is done by order of the Court. We have never supposed that we 
could be called on to settle fees between client and attorney, although 
there be a fund in the keeping of the Court." 

I n  that case a large fund was in court, and the trustees and commis- - 
sioner, one of whom was this writer, applied to the court to fix the fees 
of counsel, there being a very large number of creditors whom i t  was 
impossible to consult, many of them being minors and married women, 
and some of them might be dissatisfied with the allowance to counsel. 

I n  the present case, the guardian haying an adversary interest, it was 
proper and indeed according to the practice of the Courts and neces- 
sary that the ward should be represented by a next friend, who had no 
authority to make a special contract as to the amount of the fee. But 
none the less, the services were rendered for the ward's estate and the 
guardian shouId allow a reasonable and just fee for such services. This 

--would be a proper charge against the estate of the ward in her hands, 
and she has no pecuniary interest herself against the allowance of a 
proper fee. I f  she refuses reasonable compensation, counsel must pro- 
ceed by action against the guardian as custodian of the ward's estate. 

I n  Gazi v. Davis, 107 N. C., 269, it was held that the Court "Has no 
authority to determine what compensation counsel shall demand or 
ought to have." To same effect, R. R. 1 % .  Goodwin, 110 N. C., 175. 

I n  Loven v. Parsons. 127 N .  C., 302, the Court says: "Certainly all 
just and proper disbursements for counsel fees by the collector can be 
proved against the estate and recovered against the administrator if 
he refuses to pay; but this must be done in the proper legal method and - - 
forum, the administrator having his day in court and an opportunity to 
contest t,he necessity or validity or t,he amount of such disbursements." 

I t  is true that when a trustee finds it necessary to employ counsel in 
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the management of an estate under the control of the court, his reason- 
able disbursements for counsel are allowed out of the trust fund upon 
the settlement of his account, but this is to be done just in the same way 
that reasonable counsel fees paid by a guardian, administrator or execu- 
tor are allowed in the settlement of the estate. Whitford v. Foy, 65 
N. C., 2'76; Young v. Kennedy, 15 N. C., 267. I n  such cases, as was 
said by the Court in ZMordecai v. Devereux, supra, the trustee must 
make the allowance, subject to have the amount surcharged in his set- 
tlement if, on objection, it is found to be excessive. But this does not 
authorize a court to make such allowance when i t  is opposed by the 
guardian or personal representative. The court cannot create a debt 
against the estate. 

I n  Lindsey v. Dnrden, 124 N. C., 308, the Court says: "If an admin- 
istrator employ counsel to assist him in his administration, the con- 
tract is personal and is not a debt against the intestate's estate. The 
administrator must pay it, and if the disbursement is proper it will be 
allowed him in the settlement of his account v i t h  his estate." 

The court allows fees to referees, to surveyors, to experts, to commis- 
sioners as a part of the costs, both because such services are rendered 
by them as agents of the court and there are statutes expressly author- 
izing i t ;  but counsel are the agents and representatives of the parties 
and must be paid if, as in this case, there is (and could be) no special 
eontract upon a quantum meruit to be agreed upon with the guardian 
or ascertained as in all other cases by an action for services rendered. 
When services have been rendered an executor, administrator, guardian, 
or trustee, and he pays for the same, he is allowed for the disbursement 
upon the settlement of his account if not found to be excessive, but the 
court cannot intervene and by a short-hand process fix the fees for legal 
services and require a personal representative or guardian to pay coun- 
sel, upon motion, any more than it could fix the fees of a doctor or a 
mechanic, or for any other service to the estate, and direct payment. 

I n  some jurisdictions, where the statute, unlike ours, allows the courts 
to fix the fees for counsel in certain specified cases without the inter- 
vention of a jury, the resulting scandal and charges of favoritism on 
the part. of judges to counsel alleged to be favorites have not been edify- 
ing. I n  this State our statutes have left no opening for such charges. 
I t  mould be a most unemiable duty if the judges were charged with 
fixing the amount of fees for thfir brethren of the bar in cases of differ- 
ence betmeell them and their clients, and if they can do so between a 
guardian and coui~sel they have the same power and duty between 
counsel and any other client. 

I n  England, where the legal profession is divided into barristers who 
address the juries and courts and attorneys who prepare the briefs of 
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facts and of the law, draw and file the pleadings, and perform similar 
services, the fees of attorneys are prescribed for every act, as are those 
of our clerks and sheriffs, and taxed in the costs. On the other hand, 
the barrister's compensation is considered an horeorarium, and is usually 
paid in  advance, and when it is not he cannot recover by action for his 
serrices. The attorney's fees thus taxed as a part of the costs subjected 
the losing party to imprisonment for nonpayment; and if not then paid, 
the winning party was liable to imprisonment for nonpayment of his 
own costs. The result was the encouragement of much litigation "on 
spec" (as i t  was called), and sometimes the imprisonment of clients on 
both sides, as graphically depicted by Charles Dickens in his memorable 
description of the Fleet Prison and the imprisonment of both suitors in 
"Pickwick Papers." 

I n  North Carolina, the fees of attorneys were taxed as part of the 
costs, ranging from $2 to $20 in each case-i. e., $20 in a suit in equity, 
$10 in  the Supreme Court, $10 in the Superior Court where the title of 
land came in question, and in all other cases in  that court $4, and the 
county court $2. Revised Code (1854), ch. 202, see. 16; Revised Stat- 
utes (1836), ch. 105, sec. 1 6 ;  lllodified Batt. Rev. (1875), ch. 105, see. 
29. And, of course, suitors could be imprisoned for nonpayment thercof 
till 1868, when imprisonment for debt mas abolished. On the other 
hand, lawyers were subjected to payment of all costs when an action 
mas dismissed for failure to file the complaint in time, and to double 
damages for all injuries caused by fraudulent practices. Rev. Code, 
ch. 9, secs. 5 and 6;  Batt. Rev., c11. 7 ,  secs. 5 and 6. Lawyers7 fees had 
no other recognition in this State or priority over any other debt beyond 
this, and this was exlxmsslv repealed by ch. 41, Laws 1879, which pro- 
vided: ('Clerks of the Supreme and Superior courts shall not include 
or charge in any bill of costs any attorney's fees in any civil suit here- 
after determined in any court of the State, and all laws or parts of laws 
coming in conflict and vithia the meaning and purview of this act be 
and they are hereby repealed." Clifton 1.. Wyme, 81 N. C., 160. Since 
then the fees of cou~lsel are 011 the same basis as any other indebtedness, 
without lien and without oificial recognition beyond the fact that when 
rendered to a persolla1 ~eprcsentatir-e, guardian or trustee, the amount 
of such fee is subjcct to FET iew by the clerk of the Superior Court, or 
the court  ha^-ing charge of the fund, in passing upon the accounts of the 
personal represelitati~e, guardian or trustee, especially if objection is 
made by the parties in iuterest. There is no lien or other preference 
given a lawyer's fee even when the fee is clmrged for collection of that 
very fund, in the u'bscwe of an agreement by the climt for payment 
out of the fund. Bunk r .  O'C~ien, 175 N. C., 338. 

I11 the action to recoT7er the $10,500 for the wrongful death, the ad- 
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ministrator paid counsel $750, of which $500 has already been deducted 
from the two-thirds of the fund ($7,000), which was the child's two- 
thirds, leaving it $6,500. I t  is now sought to take another $1,000 out 
of this child's $6,500, which is held by the guardian under an oath and 
with the security of a bond for its safe-keeping, without its being allowed 
by the guardian and without the constitutional guarantee, both by the 
State and Federal Constitutions, of trial by jury to fix the value of the  
services for which the debt is claimed. Besides, fees must then be 
allowed counsel on the other side; and the ward's estate must be taxed 
by the same right for counsel fees on this motion. 

This little child, 11 years old, could make no contract for lawyer's 
services any more than it could with a doctor for saving its life and 
nursing it back to health, or for necessary clothing from a merchant, nor  
for a board bill, nor for groceries to live upon. I n  such cases, if i t  has 
property, a guardian is appointed for its safe-keeping and the bill should 
be presented to that guardian for all services for the benefit of the ward, 
and is paid, subject to the approval of the clerk in passing upon the 
guardian's accounts. I f  not allowed by the guardian, the amount must 
be settled in an action between the claimant and the guardian. 

A lawyer is not in a privileged class that exempts him from the 
requirement that like the doctor, or merchant, or grocer, he must prove 
the value of his claim to the satisfaction of a jury. The fact that the  
judge is a lawyer gives the claimant for legal services no short-hand 
process to have the value of his services assessed in any other way than 
is required for the doctor, the grocer, or any other creditor. Doubtless, 
in practice, judges may have sometimes fixed such fees, but not when, 
as here, the guardian has demanded a jury trial. 

The sole, solitary case in our Reports which is relied on as a precedent 
that the courts in this State have allowed counsel fees is Outland v. Out- 
land, 118 N. C., 131, where the land of an idiot was sold and, he having 
no guardian, the money was paid into court. The court allowed $200 
lawyers' fees, and though the idiot could not object, this Court cut i t  
down to $100 and cited as authority for allowing even that amount 
Moore I:. Shields, 69 N.  C., 50, which held that a guardian could be 
allowed by the clerk, in approving his accounts, a reasonable fee ($50) 
paid by him to his counsel for defending an action brought by the ward 
against him for a final settlement of his accounts. 

I n  this case there has been no fund in court, and the ward has a 
guardian who is seeking to protect his estate from what she deems an  
excessive charge for legal services. She is the child's mother as well a s  
guardian, and is asking that the value of the legal services rendered .shall 
be submitted to a jury, and not to a judge. I t  does not matter whether 
the child had any guardian a t  the time services were rendered, or that 
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they were rendered at the request of a former guardian, or, as in this 
case, of a next friend, for the indebtedness is against the estate and to. 
be allowed or disallowed by the guardian, who has the ward's property 
in hand at the time the claim is presented for payment. 

The courts, since i t  was first held in Marbury v. Madison in 1803 
that they could do so, have set aside acts of Congress and of the legisla- 
tures as unconstitutional, though the members of those bodies have been 
men of ability and under the same duty to observe the Constitution a s  
the courts. The courts have also held unconstitutional acts of the 
Executive Department. They have not only held that the other two 
departments of the government have often acted in violation of the 
Constitution, but they have held that the courts themselves have acted 
unconstitutionally, not only when a higher Court reverses a lower upon 
a constitutional question, but by overruling their own decisions. For 
instance, the United States Supreme Court for a long series of years 
held that a corporation was not a citizen entitled to the removal of a 
cause on the ground of citizenship, and then reversed that ruling and 
held that it was. The same high Court held that the Legal Tender Act 
was constitutional, and then that it mas not. I t  held, for a hundred 
years, that the income tax was constitutional, and then that it was 
not, which last ruling was reversed by the people (after twenty years 
delay by the plutocracy) by prohibiting the Court from following the 
latter decision, which action alone of the people has made i t  possible 
for this country to carry on the present great war. Then the Court 
held in the Lockner case that it was unconstitutional to restrict the 
hours of labor working in 120 degrees temperature to ten hours, and 
they have reversed this by holding valid the Adamson Law, which 
limits to eight hours the labor of railroad employees; and there a re  
many other cases. I n  our own State, in 1833, i t  was held by a very 
able Court, in Hoke v. Henderson, 15 N.  C., 1, that an incumbent had 
a right of property in his office, and that though i t  had been created by 
the Legislature, that body could not change the term of an office from 
life tenure to a term of years, and from being appointive to be elective 
by the people. That opinion, though approved by the Court in more 
than sixty cases, was at last overruled and set aside as unconstitutional 
in Mia1 v. Ellington, 134 N.  C., 131. I n  each of these, and in other 
cases, the Court in the later opinions necessarily held (when the first 
decision ruled an act was unconstitutional) that the prior decision was 
unconstitutional. Therefore, with the most respectful regard for the 
opinion of my brethren, but in compliance with my duty as I see it, I 
believe that the "judicial legislation" by which the Court now for the 
first time, and without statute and contrary to the precedents above 
cited, has conferred the power on the clerk, or the Superior Court judge, 
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and on this Court, to fix the value of the services of counsel is in viola- 
tion of the Constitution-and this on two grounds: 

1. The "right of trial by jury" is guaranteed without any exceptions 
wherever a recovery is sought which will transfer money or property of 
one person to another by order of a court, and the amount thus sought 
to be recovered depends upon issues of fact, as in this case, the value of 
the services rendered, which is denied by the defendant guardian. Cons., 
Art. I, see. 19. 

2. I t  is "class legislation," which is forbidden by Cons., Art. I, sec. 7, 
which provides that "No man or set of men are entitled to exclusive 
emoluments or privileges from the community but in consideration of 
public semices." 

This action of the Court gives to lawyers an exclusive and valuable 
privilege, for when the value of their services is to be fixed and they 
cannot get the guardian, administrator or trustee to agree to the esti- 
mate of counsel as to the value of their services, instead of being rele- 

u 

gated to an impartial jury of twelve men, like the doctor, the grocer, 
or the merchant, and all others having claims against the estate, they 
are now held by this decision entitled to have their compensation fixed 
by one of their own profession upon the bench, who naturally may have 
a higher estimate of the value of legal services than a jury, and mill be 
indisposed to antagonize members of the profession who have been 
their friends and comrades of the bar, and who may become such again 
upon retirement from the bench. 

Though trial by jury was not provided for in Magna Carta (for at  
that time there were neither juries nor lawyers in  England), juries and 
lawyers were evolved in the development of judicial proceedings long 
after Xagns Carta and at about the same period of time. From that 
time to this, lawyers have been the foremost advocates and most uncom- 
promising supporters of "trial by jury" in the ascertainment of all dis- 
puted matters of fact, and opposed to leaving them to the decisions of 
judges, who, in this State, have been forbidden since 1796 even to 
express an opinion upon the facts. Laws 1796, c11. 452; Revisal, 535. 

Having spent my life in the ranks of the legal profession, 1 view 
with alarm this inn01 ation which it seems to me likely to rerire much 
of the hostility to the profession on account of the privilege thua given 
it by judicial, and not by statutory, enactment. I n  the first Constitution 
for this State (Locke's Fundamental Constitutions, see. 70, to be found 
2 Re+ised Statutes of 1839, p. 459) it was provided: "It shall be a base 
and vile thing to plead for money or reward," and further prorided that 
no one except a near kinsman, not further off than cousin germane to - 

the party colicerned, shall he permitted to plead another man's cause, 
and unless he first should takk an oath in-each case that he has not 
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received, and will not receive, directly or indirectly, money or other 
reward for pleading the cause. 

Laws 1801, ch. 12, sec. 3, continuing in force the act creating our 
6rst court of appeals, the "Court of Conference," which was the original 
of the present Supreme Court, provided: "No attorney shall be allowed 
to speak, or be admitted as counsel, in the aforesaid Court." And a 
later act, known as "Potter's Act," restricted to a small sum the amount 
which a lawyer could agree upon to be paid by any client. Happily, 
we have outlired those days of unreasoning prejudice against the pro- 
fession, and such acts have long since been repealed, lawyers being left 
free to fix their compensation for their services by agreement, like any 
one else; and, like any one else, to have them valued by a jury in  cases 
of disagreement. By chapter 41, Laws 1879, was repealed the sole rem- 
nant of the interference of the courts which had authorized tax fees for 
lawyers to be assessed in the bill of costs against the losing party. 

I f ,  by this action of the Court, the right is now created that the fees 
of lawyers can, on their application, be fixed by the courts and judg- 
ment shall be rendered for the payment thereof, with denial of the con- 
stitutional privilege to the party who must pay them of having a jury 
to assess the value of the services rendered, it is to be apprehended that 
the special privilege thus given to them as a class mill revive the feel- 
ing so quickly aroused in all free -ountries against "special privileges" 
to any one class that is denied to all others. I do not believe that my 
brethren of the bar will desire this. Therefore, with profound respect for 
the opinion of my associates, as already stated, I must enter my earnest 
dissent to a decision which I deem is in  violation of the Constitution. 

Having deemed it proper and necessary to present earnestly, though 
unavailingly, my opposition to this innovation in view of' the troubles 
that will come to the judges and the ~ u b l i c  criticism of them if, without 
statute and without precedent, they are vested by this decision with the 
invidious power of fixing fees of counsel whenever a guardian or admin- 
istrator is unwilling to pay the amount charged, and counsel are un- 
willing to submit the value of their services to be fixed by a jury, I h a x  
not thought it necessayy to cliscnss the amount of fees which the Court 
shall see fit to allow in this case. But as the matter of the fee is the sole 
origih and motire of this proceeding, and is the only point before us, if 
the Court holds it 1 ~ s  jurisdiction, I am in accord with the Court that 
the $1,000 allowed below is excessire for the se r~ ice  rendered, But I an1 
further of the "pinion that the $500 allowed here is more than such fair 
and reasonable sun1 which the ward's estate should pay, and in my judg- 
men$ is a11 excessive tax upon the chiles estate, which has already paid 
a fee of $500. There is no disputed fact and only one single sin~ple 

of l n ~ ,  v~ i th  no complication. See the opinion I n  re Stone, 

178 N. C., 210, 212. 
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AS to the adjudication of costs against the guardian personally for 
resisting this motion to order the guardian to pay $1,000 fees claimed 
by plaintiffs, i t  would seem that it was clearly her duty as guardian to 
oppose the allowance of a fee against her ward's estate in  her hands of 
$1,000 or any other amount which she might deem excessive; and as 
this Court has adjudged that such sum is double what ought to have been 
allowed, the costs of the appeal should be paid by the plaintiffs. Rev., 
1279 ; McLean v. Breece, 13 N. C., 393. 

Even if the costs, or any part, were adjudged against the defendant, 
i t  should be adjudged against the ward's estate in her hands, for whose 
protection she took this appeal. She was not acting for herself, but for 
her ward (and her only child) in endeavoring to protect his estate from 
what she deemed an excessive charge. The Court has adjudged her 
contention correct. The $500 which she is ordered to "pay into court" 
will be paid solely out of the ward's estate, as the whole $1,000 would 
have been but for her provident action in appealing to this Court. Why 
should she be punished for the faithful discharge of her duty as guard- 
ian by being taxed personally with the costs? She is not a defendant 
individually, but as guardian. The costs should be taxed against the 
plaintiffs, who have had their "recovery" reduced one-half. 

P. H. HANES v. CAROLINA CADILLAC COMPANY. 

(Filed 6 November, 1915.) 

1. Nuisance-Automobiles-Garage-Gasoline. 
The general use of automobiles for business and pleasure make public 

garages and supply stations for gasoline, etc., an essential, and their estab- 
lishment and maintenance are not nuisances per se. 

2. Same-Injunction. 
In this case the court properly dissolved an order restraining the de- 

fendant from maintaining a garage and supply station for furnishing 
gasoline, etc., to the public at a place near the plaintiff's residence, the 
fact that it was a nuisance not having been established by a verdict of the 
jury, and the conditions under which it may be maintained as set forth in 
the judgment are held sufficient to safeguard the plaintiff's rights. 

WALKER, J., dissents. 

INJUNCTION PROCEEDING, heard by Lane, J., a t  September Term, 
1918, of FORSYTH. 

From the order made the plaintiff appealed. 

Louis M.  Swinlc and Hastings, Xtephenson & Whicker for plaintif. 
A. E. Holton and D. H. Bkir  for defendant. 
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BROWN, J. The plaintiff seeks to enjoin defendant until the final 
hearing of this cause from establishing a public supply station for auto- 
mobiles on a lot near plaintiff's residence property. The judge dis- 
solved the temporary restraining order and refused an injunction to the 
hearing, but required defendant not to store over 1,500 gallons of gaso- 
line in  its 8.000-gallon tank at  one time. Whereupon defendant com- 
plied with the or ier  and installed two 1,000-gallon tanks, instead of the 
8,000-gallon tank. Defendant purposes to obey the order by storing 
1,500 gallons in the two 1,000-gallon tanks. 

Automobiles are of such general use that they have become a part of 
the daily life of our people in  business as well as for pleasure. Public 
garages and supply stations are essential and cannot well be dispensed 
with. The establishment of such public conveniences even in  residen- 
tial sections of cities and towns have been held not to be a nuisance 
per se. Sheman v. Lexington, 128 N.  Y., 681. I t  has been further 
held that the.storage of gasoline in suitable tanks set well down in  the 
earth does not constitute a nuisance per se. Harper v. Standard Oil Co., 
78 Mo. App., 338; Cleveland v. Gaslight Co., 20 N.  J. Eq., 201. 

I t  is a general rule that where the thing complained of is not a 
nuisance per se, but may or may not become so, according to circum- 
stances, and the injury apprehended is eventual or contingent, equity 
will not interfere. Berger v. Smi th ,  160 N. C., 208; Chambers v. 
Cramer, 54 L. R. A,, 542. 

The defendant's supply station has not been declared to be a nuisance 
by the verdict of a jury upon final hearing, and in  the meantime we 
are of opinion that the rights of plaintiff have been duly safeguarded 
by the order made. 

Affirmed. 

L. VYNE v. FOGLE BROS. CO. 

(Filed 6 November, 1918.) 

1. Evidence- Adverse Parties- Examination- Clerks of Court - Courts- 
Jurisdiction. 

Proceedings to examine an adverse party before the clerk or upon com- 
mission must be instituted after summons has been issued and action com- 
menced, and on motion before the clerk of the Superior Court of the same 
county or the judge presiding over that court, or holding the courts of the 
district; and a clerk of another county, where the action is not pending, 
is without jurisdiction over the proceedings, and his order made therein 
will be quashed. Revisal, sec. 866. 

2. Same-Appeal and Error-Fragmentary Appeals. 
An appeal to the Supreme Court will directly lie from the refusal of the 

Superior Court judge to vacate an order of the clerk of that court to ex- 
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amine an adversary party to an action pending in another county; and 
there being no cause therein in which an exception may be noted and pre- 
served, an objection that the appeal is fragmentary cannot be sustained. 

MOTION to set aside and vacate an order for examination of defend- 
ants, under provision of section 866 of Revisal, made by the clerk of the 
Superior Court of Forsyth County, heard upon appeal by Shaw, J., at 
February Term, 1918, of said county. 

The judge affirmed the order of the clerk. Defendants appealed. 

Hustings, Stephenson & Whicker and Hackett & Gilreath for p l a i ~ -  
t i f f .  

Louis M .  Swink for defendants. 

BROWN, J. I t  is admitted that no such cause as is entitled above is 
pending in Superior Court of Forsyth County, although there is such 
a cause pending in the Superior Court of Wilkes. K O  examination can 
be had in any case until the summons had been issued and the suit com- 
menced in the Superior Court of the county. The motion for an exam- 
ination must be made before the clerk of the Superior Court where the 
suit is pending or before the pudge presiding in that court or holding 
the courts of the district. The party may be examined before a com- 
missioner appointed to take the examination, but the commission must 
issue out of the court in rh ich  the cause is pending. This is the plain 
purport of sections 865 and 866 of the Revisal. It is not contemplated 
by the statute that the clerk of Forsyth Superior Court shall have juris- 
diction to make an order in a cause pending in Wilkes. I f  that were 
the law, then every other clerk of the Superior Court in the State could 
make an order for the examination of a party without regard to where 
the action was pending. Such construction of the statute would pro- 
duce infinite 6011fu~i011 and lead to greater hardships and would make 
the statute "the means of the greatest abuse and oppression," as said by 
Jlistice Walker in Smith 7$.  Wooding, 94 S .  E., 405. 

This statute is diseusscd by Chief Justice Smith in Strudwick v .  
Brodnan-, 83 S. C.,  403, and it is there recognized that the examination 
must be taken before R jndge or clerk of the court ~vhesein the cause 
is p ~ d i ~ i g .  It via$ aftervards pro~ided by the Legislature that com- 
missiolrers could be apl~ointcd. This case was reconsidered i11 Corn- 
mission~rs , . Le~nly, 85 S. C., 342, and sonlewhat modified, but the 
lxinciple Tvas left liltact, that the proceeding to exanline a party must 
be taken in the cause pendiug between the parties. 

The positioll that the appeal is premature cannot be miintained. 
S o n e  of the reasons given in I . 'am L'. Lawrence, 111 S. C., 32, or Holf 
1 . .  Warehorrse Co, apply here. No action was pending in Forsyth 
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County,  and  therefore no exception could be taken a n d  preserved while 
t h e  t r i a l  proceeds. A11 exception cannot  be taken i n  Forsyth when the 
t r i a l  takes place i n  Wilkes. I t  is  a question of jurisdiction a s  t o  whether 
th i s  proceeding can be commenced i n  Forsyth,  a n d  we a r e  of opinion 
t h a t  t h e  clerk mas without jurisdiction, and  t h a t  the proceeding mus t  
be  quashed. 

E r r o r .  

S. S. MANN v. T. C. MANN ET ALS. 

(Filed 6 November, 1918.) 

1. Judgment-Estoppel-Drainage Districts-Amendments. 
Where the final judgment in proceedings to form a drainage district, 

under a statute, has omitted to include a reservation in the petition that  
the assessments on the lands should not exceed a certain amount per acre, 
and an injunction against a greater assessment has been refused by final 
judgment, in a later action, this judgment operates a s  an estoppel between 
the same parties to  have the judgment in  the first proceedings amended 
so a s  to  incorporate therein the limitation sought to be imposed. 

2. Judgments-Amendments-Subsequent Term. 
A final judgment rendered in due course in proceedings to establish a 

drainage district may not be amended a t  a subsequent term of the court 
to  supply an alleged omission to limit the assessments to be made on the 
land in accordance with that  stated in the petition, there being nothing to 
show that  the judgment was not recorded by the clerk a s  actually given 
to him, or that  i t  had been omitted by inadvertence of the judge or the 
mistake of any one. 

3. Appeal and Error-Judgments-Collateral Attack. 
The correction of a final judgment for error rendered by a court having 

jurisdiction over the parties and subject-niatter is by appeal, and it may 
not be collaterally attacked except for fraud, collusion, etc., or when i t  is 
void and its invalidity appears upon its face. 

4. Judgments-Estoppel-Parties-Subject-matter-Form of Action. 
Where a final judgment has been rendered between the same parties on 

the same subject-matter, i t  is  not essential that a later action or proceed- 
ing be identical in form for it to  estop the parties therein, as  res judicata. 

5. Judgments-Correction-Equity. 
One who has been defeated on the merits in a n  action a t  law cannot 

afterwards resort to a bill i n  equity upon the same facts for the same 
redress. 

6. Judgments-Third Persons-Equity-Innocent Persons-In Pari  Delicto. 
Upon this motion, made in the cause to amend a final judgment in  pro- 

ceedings to  form a drainage district so a s  to restrict the amount of as- 
-176 
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sessments made upon the lands after the issuance of bonds thereon, the 
principles a re  applied that the one of two innocent persons must suffer 
whose conduct has occasioned the loss. 

7. Judgments-Amendments-Inadvertence-Laches-Drainage Districts. 
Where by motion a t  a subsequent term of the court a final judgment 

entered in proceedings to establish a drainage district, under the pro- 
visions of a statute, is sought to be amended so a s  to include a provision 
limiting the amount of assessments to be made on the lands, the mere 
failure of the parties a t  the time to request that the provision be inserted 
in the judgment does not alone entitle them to the relief sought. 

8. Drainage Districts-Judgments-Assessments-Statutes. 
A provision in the petition limiting the amount of assessments to be 

made on lands within a drainage district being formed under the pro- 
visions of the statute, which was not inserted in the final judgment ren- 
dered in due course, may not a t  a subsequent term be supplied by amend- 
ment, being also contrary to the statutory provisions and invalid. 

9. Judgments-Amendments-Laches-Equity-Drainage Districts. 
The parties having failed for nine years after final judgment, in pro- 

ceedings to  establish a drainage district, to proceed for  a correction of 
this judgment therein have lost their equitable right by their laches, if 
any they had, to have the judgment amended so as  to supply an omission 
caused by inadvertence or mistake, etc. 

10. Judgments-Amendments-Statutes-Laches. 
A motion for relief from a judgment coming within the provisions of 

Revisal, see. 513, because of mistake, inadvertence, surprise or excusable 
neglect, should be made within the time fixed by the  s tatute;  and if a 
motion to amend a final judgment in proceedings under the statute to 
form a drainage district comes within the intent and meaning of this sec- 
tion of the Revisal, the parties will lose their rights by failing to act  in  
the  t ime  required. 

11. Appeal and Error- Superior Court- Judgments- Refusal to  Allow- 
Amendment-Several Grounds-Reasons Assigned. 

Where the trial judge has given one of sevcral valid reasons for refusing 
to amend a former judgment upon petition in the cause, the Supreme Court, 
on appeal, is not confined to the sole ground of his refusal, and may sus- 
tain him upon the others properly appearing in the record. 

CLARK, C. J., concurs ; ALLEN, J., dissents ; BROWN, 3., concurs in the dissent- 
ing opinion. 

SPECIAL PROCEEDINGS, t r ied before Bond, J., on  1 0  Ju ly ,  1918, upon a 
motion to amend t h e  judgment of the  court  therein. 

T h e  object of t h e  or iginal  proceeding was to  establish a drainage dis- 
t r i c t  composed of the  lands covered by  the  waters  of Mattamuskeet  
L a k e  a n d  those lands  wi th in  two miles of i t s  shores, under  t h e  Laws  of 
1909, chapters  442 a n d  509. T h e  clerk'of the  Superior  Cour t  appointed 
a board of viewers, a n d  thereafter  such proceedings were h a d  a s  were 
authorized by t h e  statutes. Exceptions were filed by m a n y  of the  parties, 
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which were heard and considered by the court, and finally the district 
was established by judgment of the court to be known as Mattamuskeet 
Lake Drainage District. I t  is now alleged that there was omitted from 
the final judgment this important provision: "Your petitioners join in 
the foregoing petition in this proceeding upon the express condition that 
after the proper drainage of the said proposed district is affected, as set 
out in this petition, or as may be adopted by the proper authorities as 
provided for herein and the by-laws authorizing same, then the cost of 
maintaining and keeping the proper drainage in effect shall not exceed 
15 cents lser acre for each acre included within the bounds of said dis- 
trict," by the mistake or inadvertence of the court and parties, and the 
petitioners ask that the judgment be amended by inserting the said 
clause so as to restrict the power of assessment by the board of drainage 
commissioners for the costs and expenses of maintaining the district 
within the prescribed limits as intended by the parties to be done. 

The clerk of the court before whom the motion to amend the judg- 
ment was made entered the following judgment therein: 

('After hearing the evidence and argument of counsel, I find the fol- 
lowing facts, to wit : 

"(1) That it was the intention of the parties to this proceeding that 
the final judgment should contain words, in substance, the same as those 
set out in the original petition, as follows: 'After the proper drainage 
of the said proposed district is affected, as set out in this petition, or as 
may be adopted by the proper authorities, as provided for hereunder 
and by the laws authorizing same, then the cost of maintaining and 
keeping proper drainage in effect should not exceed 15 cents per acre 
for each acre of land included within the bounds of said district; as 
to all other lands except those embraced in the lake bottom, and as to 
them shall not exceed 45 cents per acre,' and that the said language, or 
the same in effect, was omitted from the judgment by mistake and 
inadvertence. 

('(2) That the parties to this proceeding had no notice that said lan- 
guage, or language to the same effect, was not set out in said judgment 
until twelve months before the filing of this motion: 

"And upon said findings of fact i t  is ordered and adjudged that the 
said final judgment in this proceeding be and is hereby altered and 
amended so as to contain the aforesaid omitted words. 

"The movants will recover their costs. 
"This 2d day of Xay, 1918. S. D. MANN, 

"Clerk Superior Court, Hyde County." 

The respondents, Board of Drainage Commissioners of Mattamuskeet 
Lake District, New Holland Farms, Inc., and the North Carolina Farms 
Company, excepted to the judgment and appealed to the Superior Cou=t, 
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where the presiding judge refused to amend the judgment upon the 
ground that it would seriously affect the rights of innocent parties who 
had bought bonds to a large amount issued on behalf of the district, and 
also others who had purchased lands included-in the district, all of whom 
had acted upon the correctness of the judgment as it now is, and who, 
therefore, would be greatly prejudiced by any such change in the former 
judgment. He  directed judgment to be entered accordingly, and the 
motioners appealed to this Court. 

Other facts will be found in the two cases above mentioned, as reported 
in 156 N. C., 183, and 175 N. C., 5, to which reference is again made. 

Ward & Grimes and H. C. Carter, Jr., f ~ r ' ~ l a i n t i f s .  
Spencer & Spencer a d  Small, McLean, Bragaw & Rodman for de- 

fendants. 

WALKER, J., after stating the case: This case was before us at  a 
former term, under a different name (Gibbs v. Drainage Conzmissioners 
of Mattamuskeet Lake District, 175 N. C., 5), upon an application for 
an injunction to restrain the collection of a tax by the Board of Drain- 
age Commissioners in excess of the amount, as fixed in the clause of the 
petition above set forth. The case also was here at  a still earlier term, 
when one of the parties sought to restrain by injunction the issuing of 
$100,000 of bonds to pay interest on a previous issue of bonds to the 
amount of $400,000, and which required $60,000 and the cost of mainte- 
nance of 'the work until its final completion, which required $40,000 
of bonds. (Carter v. Uruinage Commissioners, 156 N. C., 183.) 

This Court dissolved the injunction which had been granted in the 
first case by Judge Cnrr and affirmed the order of Judge 0. H. Allen 
refusing a restraining order in the second case above cited. Our opinion 
is that those two cases have effectually disposed of this case upon its 
legal merits, and there is much less reason for allowing the proposed 
amendment of the judgment than there was to grant the injunction 
sought in the former litigation over the rights and liabilities of the 
parties under the final judgment. 

I f  one of the questions now presented was not decided in the Carter 
case, it was directly raised and precisely decided in the Gibbs case, 
which was an application to enjoin the Board of Drainage Commis- 
sioners and the sheriff from collecting the assessment made by the former 
in excess of the 15 cents per acre for keeping up and maintaining the 
drainage system in good condition, so that i t  would be snitable for the 
purposes intended to be accomplished. It is certain that the plaintiffs 
in  that suit could not attack the final judgment of the court collaterally, 
for so long as i t  was unreversed or left intact it imported verity. I t  
could be set aside for fraud or upon other equitable ground, or if the  
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court had pronounced one judgment and another had been substituted 
or recorded by mistake or inadvertence of the clerk or court, the record 
might be made to speak the truth, as we will see hereafter, but as long 
as i t  remained in its integrity, what it declared could not be questioned 
in a collateral proceeding, but was and is conclusive, provided the court 
rendering the judgment had the requisite jurisdiction to do so. I f  i t  
was erroneous, the remedy to correct the error was by appeal; if irregu- 
lar-that is contrary to the course and uractice of the court-bv motion 
(or direct proceeding) to set i t  aside; if it was obtained by fraud, col- 
lusion, and so forth, by a civil action to have it annulled; and i t  can 
be attacked collaterally if i t  is ~roid and its invalidity appears on its 
face. No attempt has been made to set it aside upon either of the 
grounds mentioned, but the plaintiff, or petitioners, seek to have it 
amended upon substantially the same facts and reasons as were set up 
in the former proceeding for an injunction (Gibbs T. Drainage Com- 
missioners, supra).  

The respondent contends that the petitioners are estopped by our de- 
cision in that case to proceed further in this one, or, in  other words, 
that the doctrine of former judgment, or rcs juclicata, deprives them of 
the right to again raise the same question which was then decided. This 
requires us to exanline this doctrine in view of the facts and the history 
of t h e  two cases. 

The principle stated generally is that the causes of action must be 
the same, and the former adjudication must have been on the merits, 
but i t  is not necessary that the form of the actions or proceedings must 
be identical. 2 Black on Judgments (2 Ed.), sees. 726 and 729. We 
may gather from that learned and accurate author and other sources 
the following as substantially the statement and application of the rule 
as to the bar by a former judgment: I t  is a well-settled rule, and one 
which is supported by a multitude of authorities, that a party cannot 
by varying the form of action or adopting a different method of present- 
ing his case escape the operation of the principle that one and the same 
cause of action shall not be twice litigated between the same parties or 
their privies. Historically, this important rule is as old as the time of 
the Roman jurists (Dig. 44, 2, 5 .  See Pothier on Obl., pt. 4, c. 3, p. 3, 
art. 4, p. 4) and rests upon broad foundations of justice and expediency. 
That i t  has prevailed from very early times in the English law will 
appear from Slade's case (4  Coke, 94b. See, abo, IT. B. 12 Edw. IT, 
13a), wherein "it was resol~red that the plaintiff in this action on the 
case on assumpsit should not recover only damages for the special loss 
(if any be) which he had, but also for the whoIe debt, so that a recovery 
or bar in the action would be a good bar in an action of debt brought 
upon the same contract; so, vice versa, a recovery or bar in an action 
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of debt is a good bar in an action on the case on assumpsit." And to 
quote from a much later decision: "That the remedy sought, or the 
mere form of action, may be different does not prevent the estoppel of 
the former adjudication. I f ,  upon the facts in issue in the former 
action, the plaintiff was entitled in that action to a remedy such as the 
law awards as compensation or redress for the alleged wrong, or if 
upon those facts he was entitled to no remedy, adjudication of his right 
to recover in that action bars his right to afterwards seek a different 

u 

remedy upon the same facts or cause of action." Hardin  v. Palmerlee, 
28 Minn., 450; Miller ?;. .&fanice, 6 Hill  (N. Y.), 114, 122. 

Under this principle we may cite the familiay rule that one who has 
been defeated on the merits in an action at law cannot afterwards resort 
to a bill in equity upon the same facts for the same redress. And so, 
also, where a claim has been once interposed by way of setoff, whether 
it was allowed or rejected, if i t  was considered on the merits, the judg- 
ment will bar any independent suit on the same claim. Eastmure v. 
Laws, 5 Bing. N. C., 444. But the cases most frequently calling for the 
application of this rule are those in which a party attempts to found 
two separate actions upon a transaction which justifies but one suit. 
For  example, in Hacashe~9 c. Coddi?zgton, 32 Ninn., 92, it appeared that 
the plaintiff had formerly brought trover against the defendant to 
recover damages for the alleged wrongful conversion of certain person- 
alty, and now, upon the same state of facts, he sued to recover possession 
of the specific property itself. In each case he predicated his right to 
recover upon his general ownership and right of possession of the prop- 
erty, the wrongful possession of the defendant, and his refusal to return 
i t  upon the rightful claim of the plaintiff. The only difl'erence was in 
the relief prayed for. I t  was held that the subject-matter and cause of . - "  
action in both cases were the same, although thc form of action and 
relief sought were different, and therefore the judgment in the first 
action was a bar to a recorery in the second. 2 Black on Judgments, 
secs. 729 and 730. 

There are other apparent exceptions to the rule, but we need not 
extend this part of the-discussion for the purpose of including them, as 
they have no direct relevancy to our factri. When we examine, even 
cursorily, the judgment in Gibbs v. Drainage Commissioners, 175 X. C., 
5, we find that i t  was based upon several grounds, each one of which 
was sufficient of itself to defeat the petitioner'd recovery. We held, first, 
that the agreement was violative of the statute (Public Laws of 1909, 
chs. 442 and 509), in that i t  was required by section 29 (and also by 
other sections of the act)  that such assessments should be laid upon the 
lands within the district "as may be necessary to maintain the same 
after its formation," and because of this conflict between the agreement 
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restricting the limit of assessment to 15 cents per acre of the land, this 
Court ruled that no relief against the judgment, legal or equitable, 
could be granted. I t  was said in strong and emphatic language by the 
Chief Justice that if the agreement should be enforced i t  would result 
that the petit ionw would be liable for not esceedinq 15 cents per acre, 
in which erent the State's interest, or that of the Board of Education, 
in the lake bottom would be assessed 45 cents per acre, as the latter paid 
three-fourths, and, therefore, it followed that the whole assessment of 
60 cents "would be totally inadequate for maintenance," and this mould 
cause the destruction of the work, which is of much importance to the 
public, and upon which $600,000 have already been spent. The Court 
said, in closing its opinion : "The plaintiffs waived the limit of 15 cents 
per acre for maintenance by acquiescence in the final report, and also 
in the final decree establishing the district, without incorporating such 
restrictions, and by assenting to the issuance of $500,000 in d r a i n a ~ e  
bonds, whose holders, though not parties to this action, will hare their 
rights seriously impaired if there is not a sufficient fund raised for 
maintenance from time to time. This fund may be less or greater at 
different times, depending upon the season and the conditions as to labor 
and material, which will vary. The only restriction as to the apportion- 
ment of the maintenance is that the amount assessed shall be necessary, 
and that three-fourths shall be paid, and not more, by the owners of 
the lake bottom, the assignees of the State's interests, and the other one- 
fourth by the rest of the district. The plaintiffs have shown no equity 
which entitled them to the restraining order, which, besides, seeks to 
disregard the ratio created by the decree establishing the district and 
the statutes, chs. 442 and 509, Lams 1909." 

The Court further said that if it had been alleged, and showrb, that 
the amount of the new assessment was in excess of what was reasonably 
necessary for the maintenance of the system of drainage, as contem- 
plated by the general statute (Act of 1909, ch. 442), or if i t  was laid 
arbitrarily, or from improper motive, to oppress any of the owners of 
land lying inside of the lake bottom, the petitioners would have pre- 
sented quite a different case, and would have been entitled to equitable 
relief by injunction against the levy. But that was not the case, the 
simple effect being to contravene the statute by enforcing an agreement 
not authorized by any of its provisions. So we see it was substantially 
held that the agreement was void as being against the policy and pur- 
pose of the law. This will the more clearly appear from the opinion, a 
part of which is as follows: "If there was any aIlegation sustained by 
proof, that the assessment is in excess of what is necessary for mainte- 
nance, or in abuse of the powers conferred by chapter 409, Laws 1909, 
or that the levy was made arbitrarily or from an improper motive to 
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oppress any of the owners of the land lying outside of the lake district, 
an issue of fact would be raised for determination and, upon sufficient 
proof, the court would be justified in granting a restraining order to 
restrain the levy of such assessment; but even in such case, the courts 
are always slow to enjoin, pending such inquiry, the prosecution of 
works affecting the public welfare, as this Court has often held. The 
object of the injunction here sought is not to restrain the assessment of 
the tax for maintenance to prevent oppression to the plaintiffs (for 50 
cents per acre per annum cannot be oppressive to maintain the drainage 
of lands, much of which will produce 80 to 100 bushels of corn per 
acre), but relying upon a recital in the ~ e t i t i o n  or prospectus of the 
proceedings to restrict the taxation of the petitioners, who are some of 
those owning lands outside of the district, thus throw vastly more than 
the burdenzthree times as much. as is now laid for the maintenance- 
upon the owners of the lake bottom, under the contract they agreed to, 
in taking the conveyance of the State's interest. I t  is not alleged nor 
shown that the increased assessments are not in the proportion of one- 
fourth on those holding lands outside of the lake bottom and three- - 
fourths on the owners of the lake bottom, nor is it shown (though 
alleged) that the assessment is in excess of what is absolutely necessary 
for the maintenance of this great work." 

I t  was further held that the judgment declared that the drainage dis- 
trict was "established under, and in  accordance with, the provisions 
of chapters 442 and 509 of Public Laws of 1909," and that the parties 
could not malie any agreement which was coiltrary to an essential or 
material provision of that statute, and especially one which not only 
contravened its terms, but would defeat or nullify the manifest purpose 
or object which the Legislature had in riew. 9 Cyc., 480, 481 ; 6 Ruling 
Case Law, sees. 106, 107. The statute r a s  passed not only to improve 
the lands which are affected by it, in usefulness and xalue, by reclaim- 
ing them from their submerged condition and rendering tillable their 
naturally fertile soil, thereby increasing the wealth and prosperity by 
the enhanced production of crops of that large and expandiug com- 
in unit^, but as well did it contemplate the protection of the health of 
its inhabitants, constituting it, therefore, an important public enter- 
prlse. 

I11 view of these considerations, the court in that case felt constrained 
to hold that the agreement limiting the amount of assessments mas of no 
effect and did not elltitle the petitioners to any kind of relief against 
the judgment, by injunction or otherwise. The p r o ~ k i o n  as to assess- 
ments was held to be mandatory in ordei to fully accoml~lish what the 
Legislature designed should be done under the statute. We have the 
righi to collsiderthe intention of the Legislature in deciding sncli a ques- 
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tion, and, besides, i t  is our 'duty to do so. 13 Corpus Juris., p. 420, sec. 
351, and pp. 421, 422; see. 352 and p. 421. 

"It is not necessary that there should be an express prohibition in a 
statute to render void a contract made in violation of it. I t  makes no 
difference whether the prohibition or command is expressed or implied. 
Even where the statute does not in exmess terms declare the act unlaw- 
ful, yet if it appears from a consideration of the terms of the legislation 
in question that the legislative intent was to declare the act unlawful, 
no contract involving the doing of such an act can be enforced. I n  
other words, the inquiry is as to the legislative intent, and that may be 
found not only in  the express terms of the statute, but also may be irn- 
plied from the several provisions thereof. So a contract will not be 
enforced where i t  conflicts with the general policy and spirit of the 
statute which governs it, although there may be no literal conflict.'' 6 
Ruling Case Law (title Contracts), p. 7Ol;sec. 107. 

A material fact should be stated here, which we find in the Gibbs case, 
supra, viz. : "In the original petition (section 5) i t  was recited that the 
cost 'of maintaining and keeping the drainage in  effect shall not exceed 
15 cents per acre for each acre included within the bounds of said dis- 
trict.' I t  has been found necessary, in  order to properly maintain the 
drainage system, to levy a larger sum, and the plaintiffs, owners of some 
of the lands outside the edge of the former lake, seek to restrain the col- 
lection of a larger amount." I t  therefore follows that this question, 
though not precisely the same in  form, was fully determined in the 
former action, the parties being the same even if the title of the action 
was not so. 

"The principle of the rule as to res judicata, except in the case of 
mere subsidiary motions and some other instances, has no reference to 
the form or the object of the litigation in which the particular fact is 
determined which is thenceforth to be deemed established as between 
the parties to the dispute. The form or object of the prior litigation 
does not alter the conclusive effect of the judgment or decision. For 
instance, where the rights of a party are fully determined upon excep- 
tions to a sheriff's return on sale of real property under execution, the 
decision is as conclusive as any other judgment. The essential thing is 
that there should have been a judicial determination of rights in  con- 
troversy, with a final decision thereon." 2 Black on Judgments, see. 509. 
But this case also is controlled by Carter v. Commissioners, 156 N .  C., 
183, where i t  was attempted (in 1911) to enjoin the action of the drain- 
age commissioners of this district from issuing bonds to the amount of 
$100,000 for  the purpose of paying interest on the bonds for $400,000 
already issued and for maintenance of the drainage district, and the 
court heId that the bond issue was valid; that the proceeding to estab- 
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lish the district had been prosecuted to a final decree; that the drainage 
system was of a public nature, and that they (the petitioners) should 
not be allowed to stay a work of great public improvement affecting 
many hundreds of other people upon the allegations of the complaint 
(attacking the ralidity of the bonds), and if there should be any mis- 
conduct on the part of the commissioners they can be held responsible 
in an action against them, but the work itself will not be stayed nor the 
issuance of the bonds for construction, interest, and maintenance, which 
is necessary for that end. I t ,  therefore, appears that practically the 
same question was decided there; nothing, though, was said in that case 
by the petitioners about the limitation of 15 cents in making assessments 
in the alleged agreement of two years before, but the Court virtually 
held that there was no limit to the power of assessment, except the 
amount necessary to keep up the drainage scheme, beyond which the 
assessments could not go. 

The bond issue of $100,000 was justified upon the distinct ground 
that it was necessary, under the statute, for the proper maintenance of 
the works without regard to any agreement of the parties, which was 
not specifically noticed, because not relied on, though the petition had 
bern filed two years prior to 1911, .when the Car ter  case was decided. 
The Court also held there that the ratio of three-fourths and one-fourth 
was established for the protection of the State's interest, as it had as- 
sumed liability, by way of guaranty, for the first bond issue in that 
proportion. 

The Court in the Gibbs' case refused a decree for the petitioners for 
the additional reason that a large amount of bonds ($400,000) had been 
issued and purchased by innocent persons in open market, who had the 
right to act upon the belief that the judgment was correct, and that its 
integrity mould be kept inviolate. "An amendment of a judgment will 
never be allowed to prejudice the rights of third persons, such as subse- 
quent judgment creditors, purchasers, or mortgagees, who have acquired 
interests for value and without notice." 1 Black on Judgments (2d 
Ed.),  see. 169. 

While a court has the admitted pomer to permit amendments in its 
record, process and pleading, mithin certain restrictions, both reason and 
authority deny the pomer where the amendment d l  wade the operation 
of a statute (for no court has the right, in this ~ a y ,  to nullify a statute), 
or where it will injure the rights of third persons who have acted inno- 
cently upon full faith in the correctness of the record or roll as it is, 
and have acquired rights for value and without notice of any error 
therein. Phi l l ips  I?.  H i g d o n ,  44 N. C., 380; Cogdell I ? .  Exurn, 69 N. C., 
464; Pat ter son  c. W a d s w o r t h ,  94 N.  C., 539; J e f e r s o n  I ) .  B r y a n t ,  161 
S. C., 404; dnno. Cases, 1915, A, 58, and cases cited therein from other 
jurisdictions. 
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4 s  to the power of the Court to amend a record or judgment, where 
the interests of a third party will be prejudicially affected thereby, see 
Freeman on Judgments (3d Ed.),  see. 74. There is also a rule that 
where one of two innocent parties must suffer, he who has so conducted 
himself, by his negligence or otherwise, as to occasion the loss must 
sustain it. Broom's Legal Maxims (6  Am. Ed.),  marg. p. 656, op. of 
Ashurst ,  J.; 6 Term Reports (Eng.), 70. I t  is seldom the case that the 
scale of justice is exactly in equilibria, for it usually happens that some 
degree of laches, negligence, or want of caution, causes it to preponder- 
ate in favor of the one side or the other, although both parties may, in 
a certain sense, be considered as innocent or guiltless, there being no 
moral wrong; but even when both of the parties are equally innocent 
and equally diligent, the rule generally applicable is X e l i o r  est conditio 
possidentis, or defendentis,  as the case may be, or, in  other words, the 
person against whom the relief is asked must be favored; and this is 
assuredly true where he who asks for the relief has been in fault. And 
it also is correct to say that where a party seeks to enforce an agreement, 
which, even though not m a l u m  in see is m u l u m  prohibiturn, or contrary 
to a statute, he will find himself not to be a favorite of the law, and 
certainly not of equity, for when he comes into a court to assert and 
enforce his supposed right two answers must be given to his demand: 
the one that he must draw justice, as it has been said, from a pure 
fountain, and the other that the condition of his adversary is the better 
one. Xunt v. Stokes ,  4 T .  R., 564; 2 Inst., 391; Broom L. M., marg. 
p. 690. 

"It is equally unfit that a man should be allowed to take advantage 
of what the law says he ought not to do, whether the thing is prohibited 
because i t  is against good morals, or because i t  is against the interest of 
the State." 6 R. C. L., p. 701, sec. 106, and Cansler v. Penland,  125 
N. C. ,  578, where i t  is said: 

"As to the validity of contracts, the law makes no distinction between 
acts m a l a  in se and acts mala prohibita, or wrong, simply because they 
are prohibited by statute. When a statute intends to prohibit an act it 
must be held that its violation is illegal, without regard to the reason 
of the inhibition or the morality or immorality of the act;  and that is 
so without regard to the ignorance of the parties as to the prohibiting 
statute. The law would be false to itself if i t  allowed a contract to be 
enforced in the courts against the intent and express provisions of the 
law." 

And again: "The defense is allowed, not for the sake of the defend- 
ant, but of the law itself. I t  will not enforce what it has forbidden 
and denounced. . . . Whenever the illegality appears, whether the evi- 
dence comes from one side or the other, the disclosure is fatal to the 
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case. No consent of the defendant can neutralize its effect. A stipu- 
lation i n  the most solemn form to waive the obiection would be tainted 
with the vice of the original contract, and void for the same reasons. 
Wherever the contamination reaches, it destroys. The principle to be 
extracted from all the cases is that the lam will not lend its support to 
a claim founded upon its violations,'' citing Oscanyan v. Arms Co., 103 
U.  S., 268. 

The doctrine is that when the Court discovers that it is asked to aid 
in enforcing an illegal transpction, it will of its own motion withdraw 
its hand. Cansler v. Penland, supra, at p. 581. It  is pleaded here, 
and the Court will not recognize i t  by inserting it in  its judgment if 
otherwise it had the porn-er to do so. So that whether we place our de- 
cision upon the ground of former judgment, or that the claim now made 
is inherently bad, as being against the provision of the statute under 
which the proceeding was instituted and the district formed, the peti- 
tioners must fail. I t  is a strict estoppel by former judgment created 
by the Gibbs case, and the Carter case is at  least one of controlling 
authority against the petitioners. 

But there is still another reason, which we will state presently, why 
the petitioners must fail, and one, if anything, more potential and effica- 
cious than the others we have assigned. It is evidently the one upon 
which the court principally acted when it denied the prayer for relief. 
The judgment sought to he amended was not one by consent, and if it  
was this Court has held that it cannot be amended without the consent 
of all the parties to be affected thereby. 1 Black on Judgments, p. 230; 
XcEaclzern v. Kerclzner, 90 K. C., 177. I t  may be set aside for fraud, 
mistake, duress, and so forth, in a proper case, but there is no such 
prayer here and no allegation or evidence that entitles the parties to 
any such relief. 

This is a judgment given upon full consideration by the court in  
irzvitum. The record shows that the testimony n7as carefully considered 
and the facts found by the court thereupon. Numerous exceptions were 
filed by sundry persons, and were, upon due notice to all parties, regu- 
larly and deliberatelr passed upon and the result declared upon the 
findings. I t ,  therefore, was in all respects a judgment, upon due in- 
vestigation, of the court, and not of the parties. I t  is undoubtedly true 
that a court may correct or amend its record, process or pleading, to 
make them speak the truth- that is, to record what was actually done 
by the court-but this rule does not extend in its application so far  as 
to permit the court to revise a judgment and to insert in it something 
that i t  really and in fact did not do. I t  is not what the parties or the 
court intended to do, but did not do, but what was really done and was 
intended to be made a part of the record, but was inadvertently omitted 
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therefrom. The law is well settled on this point. The doctrine is thus 
stated in Freeman on Judgments (3d Ed.), secs. 69 and 70. 

"During the term wherein any judicial act is done, the record remain- 
eth in  the breast of the judges of the court and in their remembrance, and 
therefore the roll is alterable during the term, as the judges shall direct; 
but when the term is past, then the record is in the roll and admitteth 

A ,  

no alteration, averment, or proof to the contrary. . . . -4s a general 
rule, no final judgment can be amended after the term at which i t  was 
rendered. The law does not authorize the correction of iudicial errors 
under the pretense of correcting clerical errors. To entitle a party to 
an order amending a judgment or decree, he must establish that the 
entry as made does not conform to what the court intended it should be 
when it was ordered. Thus if a solicitor inadvertently omit from a de- 
cree some clause which he intended to insert, and present the decree to 
the judge, who adopts it as the judgment of the court, this is no ground 
for an amendment. for the facts do not show that the court intended to 
pronounce any different decree from the one prepared by the solicitor, 
and to change the record would be equivalent to exercising a revisory 
power over the judgment itself by the same authority that pronounced 
it." 1 Black on Judgments, sec. 156, p. 227; Porguer v. Porquer, 19 
Ill., 68. 

Where the record itself furnishes the evidence as to what the judg- 
ment was the court may have it reformed so as to express formally what 
i t  did; or where i t  appears that certain entries should be made, in order 
to carry the judgment into effect, the court may perhaps pass an order 
to correct the apparent mistake. Freeman, sec. 70. But these are ex- 
ceptions to the general rule and do not apply here. Nor are we con- 
cerned with the power of the court to correct its records during the 
term, when the whole matter is said to be "in the breast of the judge, 
or in  fieri," for then the record is "in paper"; but after adjournment "it 
is upon the roll," and the right of amendment is quite different, and is 
thus stated in 1 Black on Judgments, secs. 154 to 159, omitting imma- 
terial parts : 

"That part of the common-law rule which declares that no judgment 
can be amended after the term at which i t  was rendered can scarcely be 
said to survive in this country in all its original inflexibility. Divided 
between the policy of administering justice liberally and equitably and 
the habit of ascribing the utmost sanctity to a record once completed, 
the courts have suffered exceptions to be introduced which are of such 
importance as to require the rule to be much modified before i t  will 
apply to contemporary practice. A conservative statement of the rule 
as at  present observed, and one fully supported by the authorities, would 
be as follows: After the expiration of the term at which a judgment 
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or decree was rendered, it is out of the power of the court to amend i t  
in any matter of substance or in any matter affecting the merits. . . . 
We shall endeavor to show that, beside the correction of clerical errors, 
the courts hare power, after the term, to supply omissions in a judg- 
ment and to reform and perfect it, so as to make i t  conform exactly to 
the judgment intended to be given in the case; but that they cannot use 
the power of amendment to correct judicial errors or to enter a judg- 
ment which was neither in fact rendered nor intended to be rendered. 
Taken with these corollaries, the rule as above stated will be found to 
express the common opinion of the authorities on this point at the 
present time. I n  illustration of the rule, the proposition may be cited 
that after the term the power of the court to amend its own record is 
limited to such corrections or changes as are in  affirmance of the judg- 
ment originally rendered; it has no authority to strike out the judg- 
ment, to enlarge or diminish it, to change its whole nature, or to render 
another and different judgment upon the same record. As regards 
mere clerical errors, mistakes arising from inadvertence, or formal 
misprisions of clerks or other officers, it is always in  the power of the 
court, even after the adjournment of the term, to make such corrections 
or amendments as truth requires. I n  regard to the power of amending 
judgments by supplying omissions, i t  is necessary not to lose sight of 
the principle that amendments can only be allowed for the purpose of 
making the record conform to the truth, not for the purpose of revising 
and changing the judgment. If the proposed addition is a mere after- 
thought and formed no part of the judgment as originally intended and 
pronounced i t  cannot be brought in by way of amendment; but, on the 
other hand, as already stated, the power of amendment cannot be made 
the means of adding to a judgment or decree something not originally 
contemplated by it or which is foreign to its intended scope and pur- 
pose. Thus, in an Illinois case, i t  appeared that a decree had been 
drawn up by the plaintiff's solicitor and accepted and signed by the 
judge as the decree of the court; afterwards i t  was discovered that the 
solicitor had omitted from the decree a clause which he had intended 
to make a part of it, and application was made to have i t  added, but 
it was considered to be no proper case for an amendment, inasmuch as 
it did not appear that the court had intended to insert the clause in 
question, and, consequently, to add i t  by amendment would be to change 
the sentence pronounced and revise its own decree. A judgment entry 
may be amended at any time to make i t  correspond with the judgment 
actually rendered; and for this purpose, either additions or elisions may 
be made. I n  a case where the judgment pronounced by the court upon 
motion of the defendant was 'that the complaint be dismissed with 
costs,' and the judgment entered by the clerk was that the complaint 
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be dismissed 'upon the merits,' with costs to the defendant, it was held 
that the insertion of the words quoted was a material addition to the 
judgment which the clerk had no authority to make, and was properly 
stricken out on motion. The allowance of an amendment should never 
be used by the court as a means of reviewing its judgments on the merits, 
or correcting its own judicial mistakes, or substituting a judgment 
which i t  neither in fact rendered nor intended to render. 'The power 
of courts to amend judgments after the close of the term extends to all 
omissions to enter the judgments pronounced by the court and to cleri- 
cal errors in  the form of the entry, whether by introducing a fact which 
ought to appear on the record or by striking out a statement of a fact 
improperly introduced, and when the record affords sufficient evidence. 
But when the defect consists in the failure of the court to render the 
proper judgment, or arises from a want of judicial action, the record 
cannot be corrected after the term has closed, the cause being no longer 
sub judice. A judgment, therefore, cannot be amended so as to vary 
the rights of the parties as fixed by the original decision of the court 
and the judgment entered thereon." 

I t  was said in Estate of Potter, 141 Calif., 424, 426: "The fact that 
a party litigant inadvertently fails to ask for a judgment confers neither 
power upon the court to order, nor right upon the litigant to seek, a 
modification of such judgment as the court may have advisedly given. 
I f  the court has not rendered a judgment that it might or should have 
rendered, or if i t  has rendered an imperfect or improper judgment, it 
has no power to remedy such errors by ordering an amendment nunc 
pro tunc of a proper judgment." 

The doctrine was strongly and clearly stated in Heath v. N. Y., etc., 
Banking Co., 146 N.  Y., 260, by Judge Bartlett: "The amendment made 
corrected no clerical error, no mistake of computation, but changed the 
substantial rights of the parties. I t  would be a most dangerous prece- 
dent if such a wide departure from due and orderly procedure, as is 
here disclosed, should be permitted. The contention of plaintiff's coun- 
sel that section 723 of the Code of Civil Procedure allows such a motion 
to be made is a mistake. This section was designed to confer upon 
courts the amplest power to correct mistakes in process, pleading, and 
in all other respects, so long as the substantial rights of parties are not 
affected. Bohlen v. Met. El. Ry. Co., 121 N.  Y., 546-550. I n  the case 
at  bar a decision upon the merits was altered and defendant's recovery 
reduced by a very considerable amount. The plaintiff was not remedi- 
less in the situation in  which he found himself, assuming there was 
merit in his contention, but he mistook his remedy when he resorted to 
motion now under review. The defendant cannot be subjected to a 
reduction in  the amount of its original recovery and a radical change 
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in  the rulings of the court on the questions presented, except upon a 
new trial. We express no opinion as to the merits, placing our decision 
solely on the ground that the special term had no power to entertain 
this motion." 

And in  Ex  Parie Sibbald v. U.  S., 12 Peters (37 U. S.), 488, 492, 
Justice Baldwin said: "No principle is better settled or of more uni- 
versal application than that no court can reverse or annul its own final 
decrees or judgments, for errors of fact or law, after the term in which 
they have been rendered, unless for clerical mistake, or to reinstate a 
cause dismissed by mistake, from which i t  follows that no change or 
modification can be made which may substantially vary or affect i t  in  
any material thing. Bills of review in cases of equity and writs of 
error coram vobis, at law are exceptions which cannot affect the present 
motion. Whatever was before the court and is disposed of is considered 
as finally settled." 

The language of the Court in  Williams u. Hayes, 68 Wis., 248, 255, 
fits closelv the facts of our case. I t  was there said: "It would be un- 
safe to permit judgments to be changed in  a substantial matter years 
after the same are entered upon the mere recollection of the judge that 
he intended to direct a different one from that which he expressly 
directed at  the time, and we do not find any case which sanctions such 
proceedings. Such a modification of the judgment is not correcting the 
judgment as announced at the time, but i t  is making the judgment con- 
form to what the court ought to have adjudged, or to what he intended 
to adjudge, but failed to adjudge. Such a change in a judgment can 
only be made during the term in which i t  was entered." Latimer v. 
Morruin, 43 Wis., 107; Selz T .  First Nut. Bank, 60 Wis., 246; Scho- 
bacher v. Germantown F. M.  Ins. Co., 59 Wis., 86. 

"Nothing could be added to or subtracted from the judgment at  a 
subsequent term unless i t  was to correct a mere clerical omission or 
misprision." Gibson v. Wilson, 18 Ala., at  p. 65. 

We will content ourselves with one more quotation from the opinion 
of the Court (by Clopton, J.) in Browder v. Faulkner, 82 Ala., 257, 
258: "The power of courts to amend judgments after the close of the 
term extends to all omissions to enter the judgments pronounced by the 
court and to clerical errors in the form of the entry, whether by intro- 
ducing a fact which ought to appear on the record or by striking out 
a statement of a fact improperly introduced, and when the record 
affords sufficient evidence. But when the defect consists in the failure 
of the court to render the proper judgment, o r  arises from a want of 
judicial action, the record cannot be corrected after the term has closed, 
the cause being no longer sub judice. The purpose of amendment is to 
make the judgment conform to what the court intended it should be, to 
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set right the record, and to make it speak the truth, so that omissions 
or clerical errors shall noteprejudice parties litigant. The power to 
amend nunc pro tunc is not rel-isory in its nature and is not intended 
to correct judicial errors. Such amendments (ought never to be the 
means of modifying or enlarging the judgment or the judgment record 
so that it shall express something which the court did not pronounce, 
even though the proposed amendment enibraces matter which ought 
clearly to have been pronounced.' Hex-ever erroneous, the express judg- 
ment of the court cannot be corrected as at a subsequent term." See 1 
Black on Judgments, sees. 154 to 159. 

The following cases will be found to state the same rule yery explicitly 
and to confine it strictly within its limits in actual practice: DeCastro 
c .  Richardson, 25 Calif., 49; Eaans v. Fisher, 26 3x0. Bpp., 541; ~Mo. ,  
etc., By. Co. v. Haynes, 82 Tex., 448; Robinson r;. Broom, 82 Ill., 279; 
Pursley v. WickZe, 4 Ind. App., 382; Gore v. Lyforcl, 44 N .  H., 525; 
Chase v. Whitten,  62 Xinn., 498; Day 1.. Mountin, 89 Ibid., 297; John- 
son v. Foreman, 24 Ind. App., 93. A11 of which cases hold that the 
power of amendment cannot be exercised where there has been "a mere 
judicial mistake," or a failure to do that which the court perhaps would 
have done if called to its attention, and if lawful to be done, or where 
i t  is a "mistake in  the judgment and not in the record" which should be 
carefully distinguished; or where the relief asked for, under the guise 
of a proposed amendment, is really not an amendment, but an alteration 
of the original judgment, or where the proposed amendment is a means 
of incorporating into a judgment a mere afterthought or of modifying 
or enlarging the judgment, so that i t  shall express something which the 
court did not do, even though, as we have said, i t  embraces matter 
which, if legal, might have entered into the judgment of the court. 

The rule as to the power of a court to amend its records has nowhere 
been better or more clearly stated, and the power confined within its 
proper orbit, than by this Court in  former decisions. I t  was said by 
Justice Reads in  Wolfe  v. Davis, 74 N .  C., at p. 599: "In granting 
the motion of the plaintiff to amend the record of Fall Term, 1869, by 
entering a judgment quando, nunc pro tunc, his Honor seems to have 
been of the opinion that the power to amend embraces something more 
than simply making the record speak the truth-not only what was 
done, but what ought to hace been done. But that is error. And as 
there was not in fact any judgment quando rendered at  Fall  Term, 
1869, i t  would be improper to make the record say that there was." 

Simmons v. Dowd, 77 N.  C., at  p. 158, is more like ours in principle 
and the nature of the amendment proposed to be made, and there the 
same Justice said: "It is common learning that all the judgments and 
proceedings of the court are 'in the breast of the court' during the term 
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Speaking of the prier to alneiid its records ao that they will speak 
[he trutli alld itate ullat nns r ed ly  done hj thc conrt, and nliich was 
lcfk out by mistake of i t  or its officer, tllc Court further says, in JLoole 
f - .  11 in~zutr t ,  s u p ,  ti, at  11. 165 : "The court has pon cr  at all tiiiies to 
riiitke its records ~ ~ ~ ~ ~ : t l i  the trutli, l i u ~  ~ i i g  due regard for the rights of 

, >  parties and third 18ermis. i l l is  l~ower,  howe~er ,  ouqht to be exercised 

a t  a subseqlwlt tc~r l :~  to  rc; c~lie, set :~sidc, illtcr or amelid n fi11al judg- 
ment entered nt  a former temi, cscept ul)ou :~ppl i ix t io~i  to rehear, or  
bwruse o-t' h is tz l ic~ ,  innilverteiice, snqtriw or escus:lble neglect,' as 
;illon-cd by law. The csercise of such a po~vcr is forbidden by princi- 
ple aud ilie o\-ern. l icl~~ii i i~ n-eight of ~ ~ u t l l o ~ , i t ~ - ,  if indeed there can be 
a117 \\.ell-considered case ioiuid tllnt sustnins it." 

r 7 l h n t  case quotes n i t h  al,lwmal the passage froill C'oXc nhich  is set 
forth ill tlils opiliioli. :uid 1erle.ic-s the IJIV a t  length. And in Cook  7;. 
X o o r e ,  100 S. C., 294, a t  205, this language is used by Justzce X e r r i -  
man: " I t  is not contended that this Court can rererse, set aside, or 
inodify in  any material respect a regular final judgment a t  a term 
thereof subsequent to that  at which it was entered. It is clear and 11-ell 
settled that i t  has no such authority except upon an application to 
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rehear, or because of 'mistake, inadvertence, surprise, or excusable neg- 
lect,' as may be allowed by statute. M u r p h y  v. i l lerritt ,  63 N.  C., 502; 
Mabry  v. Erwin, 18 N. C., 45; N o o r e  v. Hinnant, 90 h'. C., 163, and 
cases there cited; SebbaZd v. U. X., 12 Pet., 488; Bank v. Moss, 6 How., 
31; Rrorzson v. Seh~rlten, 104 U .  S., 410." And thus conceding the 
power of amendment in proper cases and at  the proper time, the Court 
proceeds to say: "The court has authority, upon application, or en 
mero motu ,  at all times in term, and i t  is its duty, to amend and correct 
its records so as to make them speak the truth and be consistent and to 
make proper entries, num pro tune, that were certaiiily intended, but 
omitted to be made by mistake, accident or inadvertence of the court. 
Such authority is essential. Courts are not infallible; they, like all 
other earthly tribunals, are liable to make mistakes of fact that cannot 
be corrected in the ordinary course of procedure, and i t  would contra- 
vene erery principle of reason and justice if they could not in some way 
correct them. The law contemplates that each court can itself the bet- 
ter, the more certainly and accurately, correct such, its own mistakes, 
than another court, whether appellant or not. But such power should 
be exercised with great care and caution, and only upon clear and satis- 
factory proof, because when entries are made in the course of the busi- 
ness of the court they are presumed to have been made upon careful 
consideration and to be correct, and, moreover, they import absolutr 
verity while they are allowed to remain," citing numerous authorities. 

I n  15 Ruling Cas. Lam, a t  p. 673, see. 124, we find the following 
statement of the law, the text being sustained by a full citation of 
authorities in the notes: "In the exercise of the power to make amend- 
ments a court is not authorized to do more than to make the record6 
correspond to the actual facts, and cannot, under the form of an amend- 
ment of its records, correct a judicial error or make of record an order 
or judgment that was never in fact given. The power to amend should 
not be confounded with the power to create. I t  presupposes an exist- 
ing record which is defecti~e by reason of some clerical error or mis- 
take, or the omission of some entry which should have been made during 
the progress of the case, or by the loss of some document originally filed 
therein. . . . An amendment of a judgment can be allowed only for 
the purpose of making the record speak the truth, and not for the pur- 
pose of revising or changing the judgment, or for the purpose of cor- 
recting an error of law therein contained. Nor can a judgment be 
amended so as to include pro~isions or directions not proper to hare 
been made at the date of its original entry upon the allegations of the 
pleadings." 

These authorities, therefore, hold that i t  is not what the court would 
have done if properly invoked to do i t  that will be put into the judg- 
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ment o r  otllcr record, 11017 wliat the l~ar t ies  illay li,i\ e n-:iiitcd tlie court 
to do and failed to ask for it. but rxtller \vli>it n a s  iii fact done and 
11 Iiicli n :is oliiittcd by inad'i erteitcc of tlie court or clerk. The power 
of aliiei~dlncl~t, therefore, :il,plies to tlie inere rccord of the jndgment, 
and not to the judgnierit itself, n.hic11 must be the q,lme as the court 
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catloll of it. Tlic petitio~ic.i. say that  thcy did uot hce to it, that the 
c l : ~ u ~ e  in questiol~ 71 :is imel tcd in tlie judsn~cnt bec:~u.e of hurry and 
collfi~qion at tllc close of the iii\c&qation, n.hcll the c.01u.t was about to 
 pro^ ide for an clei t:o11 of coniliiissioners. Of colirsc, this iq an admis- 
sioii 111:it no ~i io t io i~  \vilS ~litrde to tlic co1u.t to litire the clnnse form n 
lwrt  of tlic jntlpii~cnt, nlitl tltc :ipl,licntion, tlicrefore. rew1rc.s itsclf 1 1 1 0 ~  

illto tlic' \-ery olrc: 1~1lic11 t i l ( ~  court in fact rendered. bnt ~rhic l i  bv i11:id- 
L .  

w r t e ~ i c e  or nlist:ifw n-as 1101. tixl; recorded. This will not do, and is 
colitrar?- to :111 tlie autliol.ities upon the subject. I t  ~vonld greatly ilii- 
ptiir public i:c~nfideuce ill the ilitcyyity (of oiu court records sbould TTe 
i m m i r  suc.h an aruendmeilt to he made, aud this is said ~vithout recard 
to  its prejudicinl effect iil~orl iiinocent parties, who hnrc paid out their 
~lloiic.c- ili the l~urchase of tlic, I~ouds,  r e l ~ i r ~ g  on the perfect c'orrectnc- 
and \:ilidit; o i  the judcniciit. I n  the absencc of fmitd or otlier Icgnl 
c8fl:1~c, ,ind lioiie such i2 :illc.cecl, i t  v;ould be unjust to t h o v  palties and 
1111~'i~111n11tfd ill 1:11v or ( q l i ~ t r  4o1dd TI-e grant the 1)rayer of the peti- 
t i o u ~ r s .  

Tlicrc is an allegation. 011 ocfoi mat ion  and  b e l i e f .  that  the clause  TI^ 

omitted from the j u d ~ n i e ~ l t  by mistake and inadl-ertence of the parties- 
and the court-hut that is all, and i t  is insufficient to justify an amend- 
ment of tlie judgment. TVliere is there any leg07 eridence that  tlie 
court a t  the time intended to and did pronounce any such judgment? 
T l ~ e  clerk docs not so fiild, and if he had done so, there is no etideilce 
to support such a findill?. FIe simply states that "it mas the intention 
of the pa l t i e s  to this proceeding that  the final judgment should contain 
words in  substn~lce t h ~  wilie as those set out in the origilial petition," 
and, further on, "that the said language (setting i t  out in full) ,  or the 
same in effect, was omitted from the judgment by mistake and inadvert- 
ence." Whose mistake and inad~er t ence?  Why, of course, that of the 
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parties. This is no ground for interference b r  this Court with the judg- 
ment as i t  stands. The petitioners did not except to the findings of the 
clerk, and are therefore bound by them, and the respondent only ex- 

- cepted generally, thereby raising the single question whether, in law, 
the findings are sufficient to warrant the amendment of the judgment. 

The judge could, and perhaps should, hare acted upon this view of 
the record, and denied the motion, but as he dismissed the motion any- 
how, we are not concerned with the reason upon which it should hax-e 
been based. I t  was right, if any reason in law sustained it. H e  gave 
one of the several correct reasons uoon which the denial could be 
founded, and this is enough. 

We need not discuss the question whether the motioners were guilty 
of laches or have delayed action too long, but we may state generally 
that the delav was not excusable, nor was the failure to know what 
really was the form of the judgment. About nine years have elapsed 
since its rendition; there were many exceptions filed to it by the parties, 
and one suit brought to enjoin its execution. I t  would seem that during 
all this contention about it, exceptions filed to eliminate some of its 
terms and an injunction to stop its enforcement, some of the interested 
parties should h a ~ ~ e  read it so as to find out what terms it did or did not 
contain. The failure to make proper inquiry cannot well be held as 
excusable when there was nothing done by the defendants or any one 
else to prevent investigation. 

As we have held that the judgment cannot be amended for other 
reasons, i t  may not be needful to say much about A1cCrach.e~~ 2;. R. R. 
Co., 168 K. C., 62, on which the motioners rely, but there is a clear 
distinction between the two cases. I n  1McCracken's case; the statute 
merely permitted an election upon the issuance of bonds for completion 
of the railroad. The people could vote for i t  or not as they pleased, 
and if so, they could do so upon condition, as they did, which was bind- 
ing on the railroad company, as it induced a fa~~orable  vote for it. 
There was absolritely nothing forbidding such a condition, while here 
there is a provision-and a mandatory one, too-as shown by the Chie f  
Jus t i ce  in the Gibbs case, that a sufficient sum be raised by assessment 
to construct and maintain the drainage system. I f  that amount is 
reduced by agreement of the parties below what is necessary for the 
execution of the plan contemplated by the statute, the purpose of the 
latter is, to that extent, defeated, and the project must fail. This would 
be in direct ~~iolat ion of the statute, instead of being something im- 
pliedly permitted by it, as in  the McCracEen case. The petitioners will 
not, therefore, be heard to say that their assent to the judgment was 
based upon a stipulation which was against the express provisions of 
the statute. The restriction as to amount, or ratio, of assessment was 



374 I S  THE SGPREXE COURT. [I76 

something t h a t  the  court could not originally h a w  inserted i n  the judg- 
ment, a n d  i t  f o l l o ~ ~ s  t h a t  this  cannot be done by  amendment. -\ judg- 
ment cannot  he altered so as  to include a proJision not proper to h a ~ e  
been inserted a t  the  date  of its original entry.  ,Scci?nrnor~ 2.. Boml~t t ,  
62 Am. S t .  Rei,.. 226. 

T h e  l imitat ion as  to cost of maintenance camlot Le said to h a r e  been 
e w i i  taci t ly  o b s e r ~ e d ,  fo r  there has  been 110 occasion t o  exercise the 
po iwr  givvii lcly the  judgment until  recently. ~ ~ l i c n  illcrease i n  cost Tvas 
foulid to l ~ c  iieccssary. S o  application I ia~-i i ip  iicen made to the court 
to iiiscrt tlie clause :is to ~na in tcnnnce  in the judement, tlicre could 
liave I1cc.11 no lllistalie I,- the  court o r  tlie clerli ns t o  i t ,  and  rlle referee 
did no t  filid t h a t  tllerc, l i :~d 1)ccn a n y  i;licli mistalic. :llrtl co i~ ld  not so 
find, ns tlierc was n o  e\-idcncc of it. :\nil tlic court  11:ld n o  o p p o r t m ~ i t ~  
or  c1iai-ic.e to  ~ ~ i : i l i ~  n 1r~ist:ilic~. Tliir bcine so. there \x i  no clioice be- 

rnot io~i ,  ~ ~ c t i t i o n  or  action. I t  is iiot :L c : ~ s ~  vl icrc  tlic doc.triiic of cor- 
rec.tion o r  ref'or~ii:itioli :11)plics, fo r  tlicre h:is bec~i  no il~ist:lk(>. T h e  
j u d y t i c , ~ ~  t rccwrils exactly ~ r l i : ~ t  tlic co111.t did, a n d  tl~c' ' iw.ol~l  ~ iceds  110 

niciit n~ l l (>ss  rllc, c o n i ~  or  ~ I R  rlrrli  II:IS i':iilccl t r u 1 ~ -  to record the judg- 
m e ~ ~ t  : ic t l i :~l l~-  dc~li\.cwcl. 
2. Tlicrc is rio s~tfficient finding t h a t  the  p r o ~ i s i o n  mas intended by 

t l i ~  con1.t to  bc :i 1):11't of the  jndr i i i~ i i t  mid 1.1 a s  oinitted tlierefrorn by its 
nii>::ikr. 111. tliat of t ! i ~  clcrli, :rird if  t l icw liatl bee11 there is  not, i n  law, 
si~ffic+ic.~lt r.\.itlcllw to s u p p o ~ , t  s w l i  :I filidily, if  tl1~1.c ii: :in?- a t  all. 
4. Tlicl oltiissio~i of tire p :~~ , t i cs  t o  rcqucst tlint the  alleged provision 

ijc. i~iic.~.fccl i l l  t ! i ~  judgnici~it, (:T(,II if i11ai1~-errelit. does not  entitle them 
to tlie i~c~li t~f  : ~ s k c ~ l  by them. - , >  .,. 1lie  ~wo\-i+ioll itsr~lf is  olq)oscd t o  tilit cqiress  t e rms  of the  statute, 
:111tl t llc.rcfol.cb ~ i o t  c~iif'orril~le. ; i i ~ d  ro11ld iiot 1cg:illy ha\-e become a par t  
of tlw judgment. 
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6. The petitioners have been guilty of such laches as mould defeat 
their right to relief, had any existed, if they are not barred by the stat- 
ute, Revisal, see. 395 (9))  could this proceeding be treated as an appli- 
cation for equitable relief.. 

7. I f  this is to be regarded as a motion to be relieved of a judgment, 
or other proceeding, under Revisal, see. 513, because of mistake, inad- 
vertence, surprise or excusable neglect, or to supply an omission in any 
proceeding under that section, the motion comes too late, as the time 
within mhich such relief can be granted-that is, one year-has long 
since expired. 

The judge decided correctly, and we affirm the judgment. 
Affirmed. 

CLARK, C. J., concurring: The points raised by this appeal were 
deci'ded in the former case, Gibbs z.. Drainage Comrs., 175 K. C., 5, and 
that decision is conclusive of this case, which merely presents the same 
contentions in a different may. 

Milton's fallen angel does sav, in the emphatic language quoted in 
the dissenting opinion in this case, that the judgment against him was 
final and conclusive, no matter "which way" he turned, but he com- 
pleted the line by admitting the justice of the judgment. Paradise Lost, 
Book IT, line 75. Neither he nor any one else since has denied the 
conclusiveness nor the justice of the judgment. I t  has never been modi- 
fied or re~ersed. 

ALLEN, J., dissenting : The following stipulation appears in the peti- 
tion, which is the foundation of this proceeding: '(It is understood and 
the petitioners herein join in this proceeding upon the express condition 
that after the proper drainage of the said proposed district is effected 
as set out in this petition, or as may be adopted by the proper authori- 
ties as provided for hereunder and by the laws authorizing same, then 
the cost of maintaining and keeping the proper drainage in effect shall 
not exceed 15 cents per acre for each acre included within the bounds of 
said district." 

This limitation on the cost of maintenance was observed until recently 
when the drainage commissioners, acting without making any appli- 
cation to the court, and without notice to the landowners, increased the 
assessment for maintenance from 15 cents, as provided in the petition, 
to 45 cents. The landowners then brought an action to restrain the 
collection of the increased assessment, contending that it was illegal, 
but relief mTas denied them upon the ground that the stipulation in the 
petition as to the cost of maintenance was not incorporated in the judg- 
ment. See Gibbs v. Drainage Comrs., 175 N. C., 6. The landownera, 
following the procedure directed in Banks  v. Lane, 171 N. C., 505, then 
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m o ~ e d  before the clerk to correct the judgment in the proceeding by 
inserting therein tlie prorision in the petition as to maintenance, alleging 
that  i t  had been or~iitted theref ron~ by mistake. The  clerk found as a 
fact that  the p ro~ i s ion  had been omitted by mistake, and that  the land- 
o~r-ners did not know of the omission until twelve months before this 
niotioll n o i  made and ordered t h t  the judgment be corrected. Tlie 
draillage conlniissioners appealed to the judge, who refused to find any 
f:icts :ilicl d i v l i w d  the motion, :md an appeal was then taken to this 
Court. 

Ti1 tliis coirditioli of the rccord the mox-illg parties are elititled to ha re  
tlie : r l i j m l  colisidcrcd upon t h  assumption that  their allegations are 
ti.iic, :iii{l illat tlic pro~is io i i  a s  to i~nnintell:rnce was onlitt,ed from the 
,ji~dg~iic,iit 1)y ~nist;rlx, :111tl that t l~cj-  were ignor:lnt of the omission until 
T \ W ~ Y P  111oiit11s :igo. If' SO, can the court afford relief? Tlle POTTW to 
do so is liot cleiiiccl, alitl, if coiitrore~tcd, ilistances of its csercise' are 
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i n g  i t s  proceedings, a n d  to see t h a t  i t s  record t ru ly  sets fo r th  i t s  action 
i n  each a n d  every instance;  a n d  this  it must  do upon the application of 
a n y  person interested, and  without regard to  its effect upon the  rights 
of par t ies  o r  of th i rd  persons; and  neither is  it  open to a n y  other  tri- 
buna l  to  call i n  question t h e  propriety of i ts  action or the  r e r i t y  of i ts  
records as  made." 

T h e  proper  procedure is, I submit,  as  i n  I l a , . ~  iso i l  1 .  Harrison, 106 
N. C., 282, and  S. c. ,  109 1. C., 346, to correct the judgrneilt and  t o  per- 
m i t  the  papers  to  remain on  file f o r  the  protection of tlle bondholders. 
I t  is  not  t h e  t ime now t o  adjudicate  the  rights of t h e  pnrchasers of the 
bonds, who a r e  not before the  court,  and  without giving the  owners of 
t h e  land t o  contest their  r ight  to  claim as  imiocent purchasers withont 
notice of t h e  mistake. I f  relief is  not granted to the  landowners on this  
motion they a re  without remedy against a11 illegal assessment. I f  they 
a p p l y  to a court of equity they a re  told to  more  i n  the  original proceed- 
ing, and  when they make their  motion they a re  denied a hearing upon 
t h e  ground t h a t  they a r e  b o n d  by the juclgments, and  that  a court  ill 
n o t  correct them, aIthough t h e  result of a mistake. One is renlinded of 
t h e  despairing c ry  of Sa tan ,  as  depicted by  U l t o n .  " r ~ h i c h  Tray I fly is 
hell." 

L. B. WOODALL r. WESTERA- TVARE HIGHWAY CO3IMISSIOS. 

(Filed 6 Norember, 1918.) 

1. Road Districts-Roads and Highways-Constitutional Law-Elections- 
Special Registrations-Majority Vote-Statutes. 

The construction and improrement of public roads are a necessary es- 
pense, within the meaning of our Constitntion; and for that  purpose the 
Legislature, by the passage of an act meeting the collstitutional require- 
ments, a s  to its passing on the three several days and the recording of the 
"ape" and "no" vote (Art. 11, see. 14)$ may pass a ralid act to become 
effective without submitting the question to the rote of the territory pre- 
scribed; and an act passed accordingly, requiring only a majority rote 
under a special registration for a road district as  sufficient for tlle validity 
of bonds to be issued for the improvement of a public road within the dis- 
trict, is constitutional; and an objection that it  should have required a 
majority of the qualified r-otes thereiu i untenable. Constitution, Art. 
V I I ,  see. 7. 

2. Road Districts-Cities and Towns-Constitutional Law-Statutes. 
The Legislature has constitutional authority to change, diride, and sub- 

diride, or abolish the lines of counties, to~vnships, and cities, or to bring 
them, in  whole or in part, within districts i t  max establish for road pur- 
poses; and where an incorporated town lies within a created road district 
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and will receive the benefits of a road to be improved therein, i t  may not 
be objected that  the road only came to i ts  corporate limits and that there- 
fore the act  mas unconstitutional in its provisions. 

3. Road Districts-Single Highway-Constitutional Law. 
The Legislature may create a district for the improvement and mainte- 

nance of a single road, withill its constitutional authority to create road, 
districts. by statute passed in accordance with the constitutional require- 
ments. 

4. Road Districts - Statutes - Constitutional Law-Delegated Authority- 
Registrars-Poll Holders. 

TT'here the Legislature has passed a valid statute creating a road dis- 
trict, i t  map confer authority on the commissioners of an incorporated 
town therein to appoint the registrars and poll holders of an election to 
be held therein by the voters within the district. 

5. Road Districts - Statutes - Bonds - Sales-Road Commissioners-Dele- 
gated Powers-Constitutional Law. 

Legislative a n t h o r i t ~  given to the commissioners of a special road dis- 
trict created by the act to sell bonds, for the purposes of the roads to be 
improved and maintained, within their discretion, a t  a price not less than 
par, is comtitutional and valid. 

6. Constitutional Amendments-Time of I t s  Effect-Road Districts-Taxa- 
tion. 

The recent constitutional amendments ratified a t  the election in Norem- 
ber, 1916, did not take effect until after 10 January, 1817, and cannot 
affect a statute, passed before the latter date, creating a road district and 
proriding for a tax levy and bond issue for road improx-ement and main- 
tenance. 

7. Elections - Electors-Oath-Qualifications-Registrars-Judge of Elee- 
tions. 

Thc mere failure of the registrars to administer the oath to the electors, 
and allowing them to vote where not challenged, mill not affect the result 
of the election held for the establibhment of a special road district under 
valid legislative authority, when the electors so voting are  qualified Con- 
stitution, Art. TI, secs. 1 and 2. 

8. Elections-Irregularities-Statutes, Directory. 
The object of election laws is to afford the qualified voters a fair and 

full expression of their wills; and where the result has been fairly ob- 
tained and without fraud, i t  will not be defeated by mere irregularities in 
conducting the election. 

9. Elections-Votes-Presumptions-Illegality-Burden of Proof. 
Where the ~ o t e  of an elector has been received and deposited by the 

judges of the election, i t  is presumed to be a legal vote, with the burden 
u p o ~  the contesting party to sliow its illegality. 

Elections-New Registration-Electors-Qualification-Statutes, Direc- 
tory. 

TYhere the statute authorizing an election for the establishment of a 
s ~ ~ e c i a l  road district requires a new registration for the purpose, and the 
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vote of a n  elector is  received and deposited. i t  will not afterwards be held 
to be illegal if he is otherwise qualified to vote, though he may not have 
complied with the mi?mtim of the registration law. 

11. Elections-Electors-Oath. 
I t  is  not the duty of an elector to see that he is duly sworn, and that the 

registrars and poll holders observe the directory reyuirerne~lts of the stat- 
utes addressed to them. 

12. Electors-Qualification-Evidence-Questions for Jury. 
The rulings of the judge and his charge to the jury as  to the qualifica- 

tions of electors voting under the "grandfather clause" of the Constitution 
(Revisal, see. 4331), and also of the ability of others to qualify by reading 
the Constitution, etc., are  approved, the question being for the jury, under 
the eridence in the case. 

13. Courts-Discretion-Evidence-Appeal and Error. 
I t  is  within the discretion of the trial judge to permit plaintiff's witness 

to testify to new matter after the defendant's evidence is  closed, and not 
reviewable on appeal. 

SCTIOS, tried before Stacy, J., and a jury, at Jnne Term, 1918, of 
WAKE. 

This action n-as brought by the plaintiffs to  enjoin the issuance of 
$130,000 of bonds, authorized by an election held on 27 February, 1917, 
pursuant to the pro\-isions of chapter 68 of the Public-Local Laws of 
1917, creating the Western Wake Highway District. The act provides 
that the bonds shall be issued if a majority of those roting at the election 
approye it. The act was duly passed in accordance with article 2, sec- 
tion 14, of the Constitution. 

I t  was a new registration, and 379 voters were registered at  the two 
precincts of Cary and illethod. Of this number 231 voted for bonds 
and 133 roted against bonds and 15 did not vote. I n  the conlplaint and 
several amendments mhich were filed thereto the plaintiffs alleged that 
104 of those who voted for bonds were disqualified. I t  appears that 
none of these voters mere challenged on the day of the election or prior 
to the election. 

The defendants, in their answer, alleged that of those who T-oted 
against highway improvement, quite a number were disqualified, and 
the plaintiffs in open court admitted that of those attacked by the de- 
fendants seren  ere disqualified, and deducted these seren from those 
who voted against bonds, leaving 126 votes cast against bonds. 

I f  we deduct all the 104 voters attacked by the plaintiffs, and voting. 
for bonds, from the total vote cast for bonds, it leaves 127, which is one 
majority of the votes cast, so that upon the final count i t  seems that a 
majority of one voted for bonds. This is set out fully in a part of the 
judge's charge, to which there is no exception, and under the charge 
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and the evidence the jury found, in answer to the qecond issue, that  the 
election was carried by a majority of the qualified voters voting. The 
plaintiffs say that  if this is conceded, the coilstructioli of the highway 
was not a necessary expense, and that, therefore, the bdnds could not be 
legally issued unless they were carried by a majority of the registered, 
qualified voters. 

To meet this contention of tlie plaintiffs, the court submitted to the 
jury the third and fourth issues, and the jury found, in ansver to the 
third issue, that  the election n7as carried bp a majority of the registered, 
qualified ~ o t e r s ,  and in answer to the fourth issue, that  this inajority 
was seventeen. Of the 104 voters of the majority who were attacked 
by tlie plaintiffs, the defendants admitted that  57 of them were dis- 
qualified for various reasons and denied that  the balance of 47 were 
disqualified. During the progress of the trial the defendants admitted 
that of the 47, the evidence had sho~vn four to be disqualified, to wi t :  
Donnie Grump, Je r ry  Hogan, Sladison XcCoy, and H. H. Raddell ,  
leaving 43 voters in c o n t r o i ~ e r s ~  which were attacked by the plaintiffs, 
and the qualifications of these 43 were submitted to the jurj- to be de- 
termined b ~ -  them. 

111 addition to the sere11 who roted against,bonds and who were ad- 
mittedlv disaualified, the defendants attacked thirteen others who voted 
agaimt  bonds and four u h o  ne re  registered but did not ~ o t e .  Of this 
nunlber the defendants, during the progress of the tr ial  and after tlie 
evidence was introduced, admitted that  the disqualificatioli of four had 
not been shown. but the defendants contended that  certain others 
(rraming them) were disqualified, all of these voting against bonds ex- 
cept two, who did not vote. The qualifications of these ~ o t e r s  who n-ere 
attacked by the defendants were submitted to the jury to deternline 
under the evidence. and charge of the court. - 

The plaintiffs' brief discusses on17 the exceptions relating to tlie 
qualifications of all of the voters whose riglit to vote was attacked either 
by the plaintiffs or the defendants and raised seTeral issues in  the cnse. 
Of these there IT-ere eleven, four of whom voted against the issuing of 
bonds, and their qualifications xxre  denied by the defeadnuts, and the 
remaining seven voted for bonds and their votes attacked by tlie plain- 
tiffs. 

As the jury found that the election was carried by a majority of 
sixteen of the registered, qualified vote, it  is apparent that  even if the 
appellants should be right i n  their contention as to all eleven of said 
voters, thcre would still be a majority of such rote in faror  of the bonds. 
I t  may, therefore, be unnecessary to consider these exceptions, but n-e 
will presently refer to them to some extent. 

The following are the several grourids upon which the plaintiffs 
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allege in their complaint and amendments thereto that the act in ques- 
tion and the election held thereunder are invalid : 

1. The plaintiffs contend in paragraph 6 of their original complaint 
that in  order for the bolids to be lawfully issued, and the levy of a tax 
to be authorized, it is necessary that a majority of all the qualified 
voters of the district should hare approved the same. 

2. I t  is next contended b~ the plaintiffs, in section 9 of their com- 
plaint, that the act is invalid for the following reasons: 

(a) The Legislature could not create this road district and include 
the incorporated town of Cary when the road to be improved comes 
only to the corporate limits of the town. 

( b )  The Legislature cannot create a road tax district to work only 
one highm-ay in the district. 

( c )  The Legislature cannot pass an act creating a special road dis- 
trict and in said act direct that a highway already improved should be 
further impro~ed.  

( d )  The Legislature cannot pass an act authorizing the board of 
comnlissioners of the t o ~ n i  of Cary to appoint judges and pollholders 
of the election. 

( e )  The Legislature had no power to pass an act authorizing the 
levy of taxes and the issuance of bonds by a special tax district upon the 
vote of a majority of those actually voting at the election called there- 
under. 

3. I n  paragraph 11 of the original complaint i t  is alleged that the 
act is invalid for the reason that no provision is made for advertising 
the sale of the bonds and calling for bids and for selling the bonds to the 
highest bidder, but that the highway commissioners are given power 
and authority to negotiate and sell the bonds at such price, at or above 
par. as they, in their discretion, may deem best. 

4. I n  the amendnlent to the complaint, which was filed on 3 April, 
i t  is alleged that the act is invalid because the constitutional ahend- 
ments, which were adopted at  the election of 1916, took effect in Novem- 
ber of that year. 

5. I n  the amendment to the complaint filed before the referee on 14 
April it is alleged that the names of many persons were improperly 
placed upon the registration books of the road district because the regis- 
trars did not administer the oath to them and did not see some of the 
persons, but the names of the latter were handed by others to the regis- 
trars, who then entered the names on the registration books. 

The following verdict was returned by the jury : . 

1. Was the act creating the Western Wake County Highway District 
passed in accordance with article 2, section 14, of the Constitution? 
Answer : "Yes." (Answered by consent.) 



2. Was a majority of the qualified votes cast in the special election 
held on 27 February, 1917, "For Highway Improvement"? Answer: 
(( Tes." 1 

3. Did a majority of the registered, qualified voters resident in said 
Western Wake County Highway District rote "For Highway Improve- 
ment" in $he special election held on 27 February, 19172 Answer: 
"Yes." 

4. I f  so, by what majority of the registered qualified vote was said 
election carried ? Answer : "Sixteen." 

5. Was the election in said district conducted by the officials with 
such utter disregard of the requirements of law as to render same null 
and void ? Answer : ('No." 

Judgment upon the verdict, and plaintiffs appealed. 

N a n n i a g  & K i t c h i n  for p l a i n t i f s .  
J .  C r a w f o r d  B iggs ,  l?. X. Sirnrns, .I. Jones  &  sol^, Douylass  LC Doug-  

lass, T e m p l e t o n  & Temple ton ,  Jones  & Bailey, and TV. R. W i n s t o n  for 
defendants .  

WALKER, J., after stating the case: We will now discuss the exceptions 
urged by the plaintiffs to the validity of the act and the election in the 
order we have stated them. 

First. I s  i t  necessary that the issuance of the bonds in question 
should be approved by a majority of all the qualified voters in the dis- 
trict ? 

The act under consideration provides that the bonds shall not be 
issued unless a majority of those in the district who are qualified and 
vote at  the election shall decide in fax-or of them. The answer to this 
question depends upon whether the improvement of the public roads of 
a special road district in a county is a necessary expense, for if it is, 
the Constitution does not require that the question should be submitted 
to the roters of the district at all, but the Logislaturc, in creating a 
special road district, max provide that the bonds shall be issued (1) 
without a vote of the people (2) only after a majority of those voting 
have voted for the issuance of the bonds, or (3)  only after a majority 
of all thc qualified voters of the district haye voted for the bonds; and 
in either contingency the bonds are valid obligations of the district, 
provided the statute creating the road district has been enacted by the 
Legislature in accordance with article 2, section 14, of the Constitution, 
which provides that a taxing bill sliall be passed on three several days 
and the ages and noes be recorded in the journal of each house upon the 
second and third readings, which is not denied in this case. 

I t  is settled by many decisions of this Court that the construction 
and improvement of public roads are necessary expenses within the 
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meaning of the Constitution, and that the creation of a debt by the 
issuance of bonds for that purpose is not required to be submitted to a 
vote of the people under provisions of article 7 ,  section 7 ,  of the Con- 
stitution, and not unless so ordered by the Legislature. 

One of the latest cases 011 this question is H a r g r a r . ~  r.. C'ornrs., 168 
N. C., 626, where it mas held that "the building of bridges and con- 
struction of public roads are necessary expenses of the county." Comrs. 
1 % .  Comrs., 165 N. C., 632. And it has so been repeatedly held by this 
Court. Pritchard v. Comrs., 159 AT. C., 636, and Board of Trustees 2,. 

Webb, 155 N. C., at p. 388, where the Court said: "It is rvell estab- 
lished with us that the construction and maintenance of ~ u b l i c  roads is 
a governmental purpose, and the cost thereof is a necessary expense to 
be paid for by current taxation or by issuing bonds, haring regard 
always to the requirements and limitations of the legislation under 
which these local authorities are acting for such purpose, and unless the 
statute so requires, no election by the people is necessary." I t  appears 
in that case that the Legislature created a body coyporate by the names 
of the Board of Road Trustees of Younesville Tomnshi~ and authorized 

u 

it to issue bonds of the township for working roads therein, without a 
vote of the people, and .ic-e heid that the bonds issued \yere valid and 
binding obligations of the road district. 

111 Hargraue a. Corn~s., szipa, the Court said: "The construction 
and maintenance of public roads are a necessary expense, and the Legis- 
lature may provide for the same, and may create a board to do this dis- 
tinct from the county commissioners, and fix and authorize the levying 
of taxes for that purpose, as is done in this act, withont a rote of the 
people. TITe know of no reason to question the correctness of our former 
decisions." 

We cannot, therefore, under the authorities, endorse as correct, or 
even look with faror upon, the contention of plaintiffs, that taxes can- 
riot be 1e.i ied or bonds be issued unless a majority of the qualified voters 
of the district should appro\-e the same. The argunlent is clear and 
convincing from the provisions of the Constitution, as its premise, and 
leads us inevitably to the conclusion that the Legislature may authorize 
road bonds arid a tax in a special district, and with or without a vote of 
the people. I f  with a rote, it may say how that vote shall be taken. 
This 0b.i-iously follom from the possession of the general power to pre- 
scribe the rule of action. 

Second. I t  is contended that the Legislature could not create this 
road district and include the incorporated town of Cary when the road 
to be improved only comes to its corporate limits. 

We think that this contention is without merit. All of the town of 
Cary is within the road district, and gets the benefit of the road; but 
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Ive understand the contention is that, because Car- is an incorporated 
to1~11, the propert? in it is in~mune from taxation for this road purpose. 
I s  this so 1 The Constitutiou recognizes the existence of counties, town- 
ships, cities and towns as gorenmental agencies ( W h i t e  r .  Comrs.,  90 
S. C., 437). but they are all legislati~e creations and subject to be 
changed (Dcrro 2.. CtirritucX, 95 S. C., 189; H(rrr1's 1 .  W~iglzt,  121 N. C., 
l78) ,  ex-en abolished ( X i l l s  2 .  IT'7llictms, 33 S. C., 558), or divided and 
suhdi~ided ( X c C o r n z a c  7 % .  C'omrs., 90 S. C., 441) at  the will of the 
General 4ssen-ihly, as TTe held in Jones  L'. Comrs., 143 S. C.. 59, and 
Board  of T i ~ r s t e e s  e. W e b b ,  155 S. C., 379. 

I n  Bocirtl of Tmskees  1.. IT'eDb, siip~cr,  the Court further says : "In 
Smith c. S'cliool T m s t e ~ s ,  141 S. C., 143, the Legislature incorporated 
a school district, confined territoril- to portions of two existent town- 
ships, authorized the trustees of the district to issue bonds, l e ~ ~ y  and 
collect taxes, etc., and tlle court. after full and careful consideration, 
held that this poTyer of the Legislature orer counties, townships, etc., 
~ r h e n  acting as go~ernmentnl agencies, m s  not confined to tlle ordinary 
political subdirisions of the State, but that it anthol.ized and extended 
to creating special public qucrsi colporations for governmental purposes 
in designated portions of the State's territory, and that in the exercise 
of such powep county and tax-nship lines could both be disregarded if 
such action was, in the judpmc.nt and expressed declaration of the 
Legislature, best promoti~e of the public welfare. And within the 
proper exercise of this power Trere included levee. school, drainage, road 
and highway and other special taxing districts." 

I11 McCormac  2.. C o m m . ,  90 S. C., 441, quoted with approval in 
Board  o f  Trustees  1,. W e b b ,  svprcr, J Ier r imon ,  J., said: "That it is 
within the power and is the prorince of the Legislature to snbdivide 
the territorv of the State and inrest the inhabitants of such subdivisions 
with the corporate functions, more or less extensive and varied in their 
character, for the purpose of go~ernment, is too well settled to admit of 
any serious question. Indeed, it seems to be a fundamental feature of 
our system of free go~ernment that such a power i s  inherent in the 
legislative branch of the goaernment, limited and regulated, as i t  may 
be only by the organic law. The Constitution of the State was formed 
in  view of this and like fundamental principles. They permeate its 
provisions. and all statutorx enactments should be interpreted in the 
light of them when they apply. I t  is in the exercise of such power that 
the Legislature alone can create, directly or indirectly, counties, town- 
ships, school districts, road districts, and like subdivisions, and invest 
them, and agencies in them, with powers, corporate or otherwise in 
their nature, to effectuate the purposes of the government, whether 
these be local or general, or both. Such organizations are intended to 
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be instrumentalities and agencies employed to aid in the administra- 
tion of the government, and are always under the control of the power 
that created them unless the same shall be restricted by some constitu- 
tional limitations." But this point has been squarely decided by us in 
McLeod G. Comrs., 148 N. C., 77, a t  p. 85, where the Court says: "It 
is clear to us that the Legislature intended to establish a school district - 
within the corporate limits of the town of Carthage and from a part of 
the territory of the said town for the purposes specified in the act, and 
that bonds should be issued, not by the town, but by the corporate 
authorities of the town, the board of commissioners, for and in behalf 
of the school district so created by the statute. I t  was perhaps consid- 
ered more convenient and less ex~ensive to have the board of commis- 
sioners, the treasurer, and the tax collector of the town perform the 
several duties and functions assigned to them than to provide for the 
appointment or election of officers within the school district for that 
purpose. We can see no objection to this method of administering the 
affairs of the district and to the procedure adopted in order to execute 
the purpose the Legislature had in view," citing Smith v. School Trus- 
tees, supra. 

The case of Jones v. Comw.,  137 N. C., 579, construes the powers of 
the Legislature over counties and municipalities to be very broad and 
far-reaching, giving to it practically full control of them. 

Third. I t  is further claimed that the Legislature did not have the - 
power to create a road tax district to work only one highway. 

This was a matter in the discretion of the Legislature. I t  would be 
conceded, we suppose, that the Legislature could create a special road 
district and appoint the commissioners therefor, and authorize them to 
spend the money on the roads of the district in such manner as in their 
jkdgment is be; for the district, and, under this power, the commission- 
ers appointed could spend all the money on one road if they thought 
best. I f  they acted a~bi t rar i ly  or corruptly, a different question might 
arise as to the remedy for a correction of their bad conduct, but there 
is no such question here. 

In  Comrs. v. Comrs., 165 N .  C., 632, the Court states that "the routes 
for the roads and their character are expressed in the act." I f  the con- 
tention of plaintiffs is that the Legislature could not authorize "a high- 
way already improved to be further improved," then good roads would 
cease to be built because practically all the old highways have already 
been improved, more or less, and the improvement of the roads system 
would be confined to such new roads as are hereafter opened, or to the 
very few of the unimproved roads of the State. The truth is, that all 
of these matters are left to the sound judgment and discretion of the 

25-176 
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local authorities, and they should be for very good reasons. Hightoroer 
r .  Raleigh, 150 N. C.. 569. 

We could not give a better answer to several of the questions i~ow 
under consideration than by quoting at some length the rery  practical 
a i d  sensible views of the Court in Erodttas r .  GOOTR, 64 K. Q., 244, as 
stated by Chief Justice Pearson. That case, it  will be remembered, was 
decided just after the adoption of the Constitution of 1868, which con- 
tained the same provisiol~ as the present one regarding taxation and the 
nlaking of municipal contracts. I t  was there first stated that  the Con- 
stitution, art. 7, see. 7, p r o ~ i d e s :  T o  county, city, etc., shall contract 
any debts, pledgc its faith, or lend its credit, nor shall any tax be 
l e ~ i e d  or collected by any officers of the same, except for the necessary 
rrpenses thereof, unless by a ~ o t e  of a majority of the qualified voters 
therein." The Court then proceeds to say:  "In regard to contracting 
debts, pledging its faith, or lending its credit, there is  an  absolute pro- 
hibition, and this section is cuinulative and adds anothcr restraint to 
that  of section 7 ,  article 5, which we have been considering. When the 
prohibition is absolute, so as to take away the power, the courts can 
handle the subject; but the power to tax is assumed, and an attempt is  
made to restrain its exercise, 'except for the necessary expenses of the 
county.' Who is to decide what are the necessary expenses of a county? 
T h e  county commissioners, to whom are  confined thc trust of regulating 
all county matters. 'Repairing and building bridges' is a part of the 
necessary expenses of a county, as much so as keeping the roads in 
order. or  making new roads: so the case before us is  within the nower " 
of the county commissioners. How can this Court undertake to control 
its exercise? Can we say such a bridge does not need repairs; or that  
i n  building a new bridge near the site of an  old bridge it should be 
erwted as heretofore, upon posts, so as to be cheap, but warranted to 
lasf for  some years; o r  that  it is better policy to locate it a mile or so 
above, where the banks are good abutments, and to h a ~ e  stone pillars, 
a t  a heavier outlay at the start, but such as will insure permanence and 
be cheaper in the long r u n ?  I n  short, this Court is  not capable of con- 
trolling the exercise of power on the part of the General Assembly, or 
of the county authorities, and i t  cannot assume to do so without putting 
itself i n  antagonisnl as well to the General Assembly as to the county 
authorities and erecting a despotism of five men, which is opposed to 
the fundamental principles of our government and the usages of all 
times past. F o r  the exercise of powers conferred by the Constitution, 
the people must rely upon the honesty of the members of the General 
Assembly and of the persons elected to fill places of trust i n  the seaeral 
counties. This  Court has no power, and i s  not capable if i t  had the 
power, of controlling the exercise of power conferred by the Constitu- 
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tion upon the legislative department of the goreniment, or upon the 
county authorities." That case has since been frequently approred by 
this Court. 

Fourth. The contention that the Legislature could not authorize the 
commissioners of the town of Cary to appoint the registrars and poll- 
holders for the election is also untenable. 

We do not recall any prorision of our organic law which places any 
such restriction upon the power of the Legislature as is asserted in this 
contention, or rather involved in it. Granted the general power of the 
Legislature to act in the premises, and to provide for the formation of 
a special road district and, further, for the construction of a road from 
Raleigh to Cary, about seren miles in length, which power, we are of 
the opinion must be admitted, we do not see why the appointment of 
registrars and poll-holders, instead of being made by the Legislature 
directly, which is unusual, at least in practice, should not be committed 
to a local board preriously constitutcd, as was that of the commissioners 
of Cary, by legislative sanction. Could not the Legislature itself have 
appointed these officers; and why not delegate this part of its soverign 
power, as it undoubtedly has legally done in other like cases, to a local 
board presumed to be fully capable arid competent to exercise i t ?  I t  
has appointed other local boards for the same purpose in general elec- 
tions, such as the State and county boards of elections. The town of 
Cary is a part of the road district, and if the Legislature could itself 
hare appointed the indi\iduals composing its board of commissioners 
for the designated purpose, ~ v h y  could i t  not appoint them because they 
mere commissioners, and, therefore, presumed to be well qualified by 
their former public service to make and control the appointments of 
registrars and poll-holders. The fact that the individuals were mem- 
bers of the board was merely incidental, and not material, as the Legis- 
lature could have designated them as individuals to act together in 
making the appointment, ~r i thout  regard to their official character as 
mcmbers of the board of commissioners of the towii. They were rer- 
tainly nolie the less efficient because they held these offices. 

Fifth. We h a w  already considered this contention as to the power of 
the Legislature to prescribe that a majority of those qualified and 
~roting for the measure shall be sufficient to put i t  in force. 

Sixth. The Legislature undoubtedly had the power to provide how 
the bonds, if issued, should be sold or disposed of. This was a matter 
of detail, and it was well within the authority of the Legislature to 
leave this matter with the highway commissioners of the district by the 
provision "that they shall have the power to negotiate and sell the bonds 
at  such price at  or abore par as they, in their discretion, may deem 
best." This also is a mere matter of administrative procedure which, 
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under Brodnax v. Groom, supra, may be left to the judgment of the 
local board. 

Serenth. The amendments to the Constitution ratified a t  the election 
in November, 1916, do not affect this case, as we have decided that they 
took effect on 10 January, 1917, after this statute was passed (Reade v. 
City of Durham, 173 N.  C., 668), even if the amendments themselves, 
if applicable, mould change the result. 

Eighth. I t  is contended by plaintiffs that the votes of electors other- 
wise qualified should be rejected because the registrars failed to admin- 
ister the oath to them, and they were allowed to vote without being 
challenged. 

This is answered by the Court in Quirtn I;. Lattimore, 120 N. C., at 
p. 430, where it is said: "Article 6, section 1, prescribes the qualifica- 
tions of an elector, and section 2 of this article is a disabling clause 
(I?. R. 2,.  Comm., 72 N. C., 486; florrnent i s .  Charlotte, 85 K. C., 387) 
placed in the hands of the registrars for their guidance in performing 
the duties of their respective offices. A qualified elector cannot be de- 
prived of his right to vote and the theory of our government, that the 
majority shall govern, be destroyed by either this willful or negligent 
acts of the registrar, a sworn officer of the law. This would be self- 
destruction-government suicide." 

I t  is said in McCrary on Elections (3d Ed.), at  sec. p. 143, see. 216: 
"In the courts of the country the ruling has been uniform, and thc 
validity of the acts of officers of election, who are such de facto only, so 
fa r  as they affect third persons and the public, is nowhere questioned. 
The doctrine that whole communities of electors may be disfranchised 
for the time being and a minority candidate forced into an office be- 
cause one or more of the judges of election have not been duly sworn, 
or were not duly chosen, or do not possess all the qualifications requisite 
for the office, finds no support in  the decisions of our judicial tribunals. 
We here refer to some of the leading cases." And at section 197 it is 
further said: "In determining this and similar questions, in  cases of 
contested elections, i t  should be kept constantly in mind that the ulti- 
mate purpose bf the proceeding is to ascertain and give expression to 
the will of the majority, as expressed through the ballot box and accord- 
ing to law. Rules should be adopted and construed to this end, and to 
this end only." See, also, sections 201 and 204. 

I n  DeLoatclz v. Rogers, 86 N. C., 357, at p. 360, i t  is said by the 
Chief Justice: "It is a well-settled rule in contested elections, scarcely 
needing a reference to authority for its support, that the result mill not 
be disturbed, nor one in  possession of an office removed, because of 
illegal votes received or legal votes refused, unless the number be such 
that the correction shows the contesting party entitled thereto. I f  the 
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1 obnoxious ballots ought to have been counted for the relator, and yet are 
insufficient to overcome the majority ascertained by the count actually 
made, the election will stand and the occupant of the place left in un- 
molested nossession of it." 

Irregularities are alleged in the conduct of the registrars and poll- 
holders, and it is shown that many were registered and voted who were 
not entitled to this right. There were some of these who voted for 
bonds, and others, but not so large a number, x7ho voted the other way. 
I t  mould be useless to enter into lengthy details or to comment specially 

1 on the numerous complaints in regard to these irregularities. A few 
1 general principles settled by our decisions mill suffice to cover the entire 

ground. - 
Concerning this kind of legislation, it may be said that the object of 

the law-a fair and full expression of the will of the qualified voters- 
must be kept in mind. And if this has been obtained, and no fraud 
appears, this Court does not look for mere irregularities to defeat this 
will. R. R. v. Comrs., 116 AT. C., 563; iUcDonald 1;. ~l lorrow,  119 N. C., 
666; Harkins 1;. Cathey, 119 N. C., 649. But what may be a good rea- 
son for not allowing a party to register is not always a good reason for 
rejecting his vote after i t  has been cast. A vote received and deposited 
by the judges of the election is presumed to be a legal vote, although 
the roter may not actually h a ~ e  complied entirely with the require- 
ments of the registration law; and i t  then devolves upon the party con- 
testing to showthat it was an illegal vote, and this cannot be-shown by 
proving merely that the registration law had not been complied with. 
Pain on Elections, sec. 360. A party offering to vote without a regular 
registration, under some circumstances, may be refused this right by 
the judges for not complying with the registration law, but if the party 
is allowed to vote and his vote is received and deposited i t  will not 
afterwards be held to be illegal, if he is otherwise qualified to vote. 
Pain on Elections, see. 361. We need not say what the rule would be 
if a majority of registered voters is required. Where a ~ o t e r  has regis- 
tered, but the registration books show that he had not complied with all 
the minutize of the registration law, his ~ o t e  will not be rejected. Such 
legislation is not to be regarded as hostile to the free exercise of the 
right of franchise, and should receive such construction by the courts 
as will be conclusive as to a full and fair expression of the will of the 
qualified voters. Pain on Elections, supra; Quinn v. Lattimore, 120 
K. C., 426. The case of Quinn v. Lattimore, supra, considers these ques- 
tions quite fully and answers conclusively many of the objections herein 
made. 

I n  DeBerry v.  iliicholson, 102 N. C., 465, it is said: ('Statutes pre- 
scribing rules for conducting popular elections are designed chiefly for 
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the purpose of affording all opportunity for the free and fair  exercise 
of the right to vote. Such rules are directory, not jurisdictional or  im- 
perative. Only the forms which affect the merits are esseutial to the 
validity of an  election or the registration of an elector. An irregularity 
in  the conduct of an election which does not deprive a roter of his rights, 
o r  admit a disqualified person to vote, which casts 110 uncertainty on 
the result, and which was uot caused by the agency of one seeking to 
derive a benefit from the result of the electii,li, will be overlooked when 
the only question is which rote was the greatest. The same principles 
are applicable to the rules regulating the registration of el~ctors.  Thc 
vote given a t  a polling place must not be rejected because of a disregard 
of those directions contained in the Constitution or statutes (except as 
to the time and place of holding the election), the noriobserrance of 
which amount to mere irregularity. The same principle governs the 
registration of electors. The registration of an elector who is qualified 
to vote must be accepted as the act of a public officer and entitles the 
elector to cast his  vote." And again, in the same case: "Rut it ought 
to appear, to warrant  this, that none of those ~ o t i n g  were regularly and 
properly sworn; for it is no reason to deprive a qutlified roter of hie 
vote that  another has been registered who ought not to h a l e  bee11 and 
has no right to vote. In ~ u c h  casr the list should undergo expurgation, 
and those of the latter class (not qualified) stricken from the nunibrr 
given to the candidate for whom, when ascertained, the illegal votes 
were cast, for it is equally the right of thc candidate r e c e i ~ i l ~ g  lawful 
votes to have them counted as for the opposing candidate to hare  those 
that  are not lawful rejected from the count." 

I t  is said in 15 Cyc., 1111. 372, 373 : "Where an election appears to 
have been fair ly and honestly conducted it will not be invalidated by 
mere irregularities which are not shown to hare  affected the result, for, 
i n  the absence of fraud, the courts are disposed to gire effect to elections 
when possible. And i t  has been held that  gross irregularities not 
amounting to fraud do liot vitiate all election. . . . But the pom7er to 
throw out an entire dirision is one which ought to be exercised with 
the greatest care and only under circumstances which demonstrates he- 
yond all reasonable doubt that tlie disregard of the law has been 90 

fundamental or  so persistent and continuous that  it is impossible to dis- 
tinguish what rotes are lanful  and what are unlawful, or to arrive a t  
any certain result whatel er, or nhere the great body of the voters h a w  
been p r e ~ e n t e d  by violence, intimidation, arid threats from exercising 
their franchise." 

The case of (+rbson 1 % .  Conzrs., 163 S. C., 310, approves tlie case of 
Quinn I , .  Lattimore, s u p r a ,  and holds that  it is the duty of the registrar 
to administer the oath to the electors before registratiol~, but that his 
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failure to perform this duty ~i7ill not deprive the elector of his right to 
vote, and that  where the registrar has failed to administer the oath to 
any one of the electors voting ill an election the election d l  not be held 
invalid on that  account. I t  cannot be successfully contended that  it is ~ the duty of the roter  to see that he is duly w o r n ,  and that other direc- 
tory requirements are properly obserred, for this Court has said more 
than once that  these pro~is ions  of the statute are addressed to the regis- 

I t rars  and l~oll-holders 

I Again referring to Q u i n n  1 ' .  L a h i m o r e ,  sup,-a, the Court there saps: 
"This prorision of the Constitution that  no one shall be entitled to 
register without taking an oath to support the Constitution of the State 
and of the United States is directed to  t h e  registrars. I t  must he 
to them, and to them alone, as is said by this Court in S o u t h ~ r l a n d  r .  
Cfoldsboro, 96 S. C., 49." And this is repeated in Gibson I ! .  Comrs. ,  
.mcprn, where i t  v a s  held: "The fact that  the registrar of elections did 
not administer an oath to any of the electors whose ~ ~ a m e s  were repis- 
tered in the register book would not inralidate an election to determine 

u 

whether a school tax should be levied, in absence of fraud or improper 
motive." 

The qame  as stated bg the Court of a sister State in IZolill 1 % .  Jfc-  
C o v n ,  97 S. C., 1 (51 S. E., 958), where it was held: "The entire regis- 
tration of elcctors will not be held i n ~ a l i d  because the registratiolr offi- 
cers failed to appl;c- the tests of qualification prescribed by the Constitu- 
tion and statutes, and to administer the pr~scr ibed oath to t h o s ~  apply- 
inq for registration." 

We h a w  considered ~iear ly  all the questio~ls, and quite all that are 
material, 111 H111 I .  SAinner ,  169 S. C.,  405, and R a r d e e  1 1 .  l f e l ~ d ~ ~  C O I ~ .  

170 K. C., 572. We the11 held, relying principally upon W o o d  1 % .  Or- 
ford,  97 S. C., 227, and Biqgsbee I .  D ~ r r h a m ,  99 N. C., 341, as follows: 
"There is 110 preslunptioll against the I aliditp of an election ; the pre- 
snmptio~l,  if ally a t  811, is the other way. The formal and official d e d -  
ration of the result is 71rima f a c i r  (~ridencc of its correctness, :nld the 
burden is up011 him who asserts the contrary;  and the crucial questiou 
is, MThat was the true result, aud did a majority of the qualified Toters 
of the tow11 ( I h r h a m  and Oxford) vote for the schools i n  the one case 
or the issue of bonds ill the other? , ind if this were the case, the alleged 
irregularity ~ i o u l d  not defeat or a ~ o i d  the election. 

This Court said in Q ~ r i n ~  P .  Lcittirno7e, 120 K. C.,  432: ('The object 
of the law-a fa i r  a l ~ d  fulI expression of the n-ill of the qualified ~o te r s -  
must be kq)t in mind; and if this has been obtained, and no fraud ap- 
pears, we r i l l  ilot look for more.irregularities to defeat their will." 
A i d  i n  H a m p t o u  7.. Il'uldrop, 104 AT. C., 453, where there was an irregu- 
lari ty ill thc condl~ct of the registration, it was held that it would not 
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vitiate the election if everything was fairly done and a fair opportunity 
to vote given, and no one voted whose name did not appear on the regis- 
tration book, or who was not entitled to vote, and no one who was enti- 
tled to vote was excluded." Those cases go fully into the law of this 
subject, and we refer to them without muFh furiher comment. 

McCrary on Elections, see. 190, says: "For the statute expressly de- 
clares any particular act to be essential to the validity of the election, 
or that its omission shall render the election void, all courts whose duty 
it is to enforce such statutes must so hold, whether the particular act 
in question goes to the merits or affects the result of the election or not. 
Such a statute is imperative, and all considerations touching its policy 
or impolicy must be addressed to the Legislature. See, also, Briggs v. 
Raleigh,  166 N. C., 149, where Justice Brown,  in a clear discussion of 
these questioils, says, after referring to Deberry 2%. ..Vicholson, szipra: 
"Statutes prescribing rules for conducting popular elections are designed 
chiefly for the purpose of affording an opportunity for the free and 
fair exercise of the right to vote. Such rules are directory, not juris- 
dictional or imperative. Only the forms which affect the merits are 
essential to the validity of an election or the registration of an elector," 
and adds these significant words: "An irregularity in the conduct of 
an election which does not deprive a voter of his rights or admit a dis- 
qualified person to vote, which casts no uncertainty on the result, and 
which mas not caused by the agency of one seeking to derive a benefit 
from the result of the election will be orerlooked when the only question 
is which vote mas greatest. The same principIes are applicable to the 
rules regulating the registration of electors," and then quotes with 
approval McCrary 011 Elections, see. 190, as follows: "If, as in most 
cases, the statute simply provides that certain acts or things shall be 
done within a particular time or in a uarticular manner, and does not 
declare that their performance is essential to the validity of the election, 
then they will be regarded as mandatory if they do, and directory if 
they do not. affect the nierits of the election." 

We approve the rulings of the judge as to those voters who were 
challenged by the plaintiffs because of failure to pay thcir poll t a s ;  as 
to Peter Cain, who was placed on the permanent registration roll under 
the Constitution and IZevisal, sec. 4331; as to C. E. Hicks and L. 0. 
Wood and P. S. White and the others specified by the plaintiff's excep- 
tions. There was some evidence to support the charge of the court as 
to these parties, and it resolves itself virtually into a question of fact 
as to their aualification or disclualification. 

The jury found that there was a majority of those who were yuali- 
fied and voted in favor of the road scheme, and even a majority of the 
rcgistercd rotrrs otherwise qualified, if that was required. (See It'ood 1.. 
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Oxford, 9'7 N. C., 228.) These are the essential findings to authorize the 
issue of bonds for the purpose specified in the statute. 

But we have had more difficulty in approving the ruling of the court 
upon the right of the plaintiffs to ask the question of Mortell Jones, 
their witness, on examination of him in rebuttal of defendant's evidence. 
The question was whether he could read and write. This disqualifica- 
tion was not alleged in plaintiffs' bill of particulars, i t  being charged 
that he was bribed to vote as he did. The court sustained defendants' 
objection to the question upon the ground that the witness was offered 
in rebuttal, after the plaintiffs had rested, and the defendants had done 
the same, and because this disqualification was not specifically men- 
tioned in the pleadings or list of voters alleged to be disqualified. The 
proposed testimony of this witness was offered in rebuttal, but was not 
confined to that purpose, as it contained entirely new matter which was 
not strictly or even substantially in reply to defendants' testimony. 
McKelveyon Evidence (2d Ed.),  at pp. 387, 388, thus states the ordinary 
method regarding the examination of witnesses: "The successful and 
orderly administration of justice requires that some system be followed 
in the introduction of testimony upon a trial, and a uniform system 
has grown up, a system which has satisfied the English and American 
idea of fair play. I t  is, in brief, that each party shall have his say- 
i. e., put forward his case by his witnesses-and shall complete i t  with- 
out interruption except by cross-examination. The trial thus proceeds 
by stages until the issues are exhausted. The plaintiff usually begins 
and must put in his whole case; that is, all the testimony which he in- 
tends to offer to support the claims he has made. The defendant then 
proceeds to put in all the testimony which he has to disprove the facts 
as shown by plaintiff's witnesses, and if there is an affirmative defense, 
to support the facts set up in his pleadings. The plaintiff then again 
takes up the work aud is permitted to put in what testimony he has to 
explain, qualify, or contradict any matter in the defendant's testimony; 
but he cannot add to his original case. The parties may thus proceed 
by alternate stages as long as the court, in its discretion, deems any- 
thing be gained in the clarifying of the issues. As a practical mat- 
ter, the case is usually confined to three or, where there is an affirmative 
defense or counterclaim, four stages. The regular order of proof may 
be, and frequently is, departed from by the court. I n  particular cases 
the circumstances may prevent the production of a witness by the plain- 
tiff at  the proper time, and he may be allowed to examine him after 
the defendant has put in the whole or part of his case. The court is 
not bound to allow any departure from the ordinary methods of pro- 
ceeding. I t  is simply a matter of discretion, and therefore not a ground 
for assignment of error." And virtually the same rule is adopted in 
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WOODALL v. HIGHWAY COMMTSSION. 

Dupree  1%. Ins. Co., 93 X. C., 237, and in S. 2;. Lemon,  92 N.  C., 791, 
where Just ice  Merrimon says: "When the defendant closed the intro- 
duction of evidence on his part, then the State had only the right to 
introduce rebutting evidence and evidence strictly to strengthen and 
support that offered at first to prove the allegations in the indictment. 
After this no further evidence could be introduced on either side of the 
action except in  the discretion of the court. I n  case any injustice was 
likely to result from any inadvertence, mistake or misapprehension on 
either side, the court might-in some cases ought to-allow further 
evidence to be introduced, being very careful to give neither side undue 
advantage over the other. That indicated above is the orderly course 
of trial;  any other would protract it indefinitely and lead to intermin- 
able confusion. I f ,  however, the court should allow a material depart- 
ure from the rule on either side, the opposing party would have the 
right to introduce further pertinent evidence in corresponding degree." 

Applying this well-settled rule of practice to this case, we find that 
while the judge might well have permitted the plaintiffs, in a case of 
this kind, where public interests are involved, to examine the witness, 
as they proposed to do, he had the discretion to refuse this privilege, 
and i t  was exercised, and is not reviewable by us, as we cannot say that 
i t  was abused. The plaintiffs were allowed considerable latitude in 
amendments and otherwise, and they cannot well complain that in this 
particular instanw the judge ruled adversely to them. He  did it, no 
doubt, because he thought that the examination was being needlessly 
protracted. I f  we did not agree with the learned judge i n  this respect, 
nor in the other one, that the rule should not have been so strictly 
enforced when public interests are involved, it would be no reason, in 
law, why we should reverse, as he was acting strictly in the exercise of 
his discretion, and there was no abuse of it. 

I t  may be, as suggested, that the testimony of the witness was of 
such a character that it would not have taken the other party by sur- 
prise, or put i t  at  a disadvantage, but the rule was adopted not merely 
to avoid any such result, but also for the reason that as the party who 
offers the witness has once had a fair opportunity to elicit the evidence 
he desires to put before the jury he will not be allowed to do so in 
rebuttal, except in the sound discretion of the court, which will be exer- 
cised according to the particular circumstances. I f  i t  had been made 
to appear that the fact proposed to be proved had just come to the 
knowledge of the plaintiffs, the judge perhaps would have been more 
favorable to them; but these matters we hare to leave with the judge 
under all of our precedents. We may clearly see the importance of this 
testimony if the witness would have given a negative answer, but as the 
ruling is not reriewable by us we can grant no relief, and, therefore, i t  
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is not necessary to further c o ~ ~ s i d e r  it, cxcept to say t h a t  it doc, ]rot 
appear what answer- the witness would have gircn if lie had bee11 per- 
mitted to testify. 

O u r  conclusion, after a careful rwicw of the record, \\.as that tlierc-' 
is no error in the trial of the cause. 

X o  error. 

E. A. HANNAH v. BOARD OF C'0MJllSSI091<ItS Ok' STOKES ('OUNTY. 

(Filed 6 November. 1918.) 

1. Pensions-Confederate Sold,iers-Burial Expenses-Charge Upon County 
-Statutes. 

Revisal, see. SOOSa, requires the $20 oil account of the burii11 of a Con- 
federate pensioner to be paid by the board of commissioners of the  county 
on the pension roll of which his name appears. irrespecti~e of residence. 
The delay in the decision of this case unfavorably voi~i1nt~iited 011. 

2. Statutes-Interpretation-Attorney-Generalong Acquiescence. 
The opinion of the Attorney-General, inter~reting ;I statute, saiictioi~ed 

by long acquiescence and without legi4ntire clinnge, ic entitlet1 to respect- 
ful consideration by the conrtq. 

, ~ P P E \ L  by plaintiff from Harrl iny,  .I., at  Sprirlg Terni, 1918, o f  
STORES. 

b. H .  Folger for plulrzti$. 
S. 0.  Petrep for defendant .  

CLARK, C. J. This action was begun before a justice of the peace, 
and on appeal to the Superior Court mas heard upon an agreed state 
of facts. 

The  plaintiff seeks to recover th? sum of $20 of the Board of Com- 
missioilers of Stokes County for the burial of George S. Rogers, who 
was a Confederate veteran and on the pension rolls of that  county. The 
plaintiff buried the soldier and presented his account for $20 to the 
chairman of the Pension Board of Stokes, who approved the claim, and 
the clerk certified that the soldier was a t  the time of his death on the 
pension roll of Stokes. H e  added to the certificate that  there were two 
men on the pension roll by that  name, and tha t  this man was left on 
the pension roll of Stokes after he had moved to Surry. The soldier 
died in Surry,  where he  had lired some years, and was buried there. 
The con~missioners of Stokes refused to pay the account. 

Revisal, 5005a, prorides: Whenever in any county of this State "a 
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Confederate pensioner on the pension roll of said county shall die," i t  
shall be the duty of the board of commissioners af such county, upon 
the certificate of said fact by the clerk of the Superior Court and 
recommendation of the chairman of the pension board of said county, 
to order the payment out of the general fund of the county of a sum 
not exceeding $20 to be applied towards defraying the burial expenses 
of such deceased pensioner. 

The soldier having died while still on the pension roll of Stokes, i t  
mould seem clear, upon the language of the statute, that upon the recom- 
mendation of the chairman of the Pension Board of that county and 
the required certificate of the clerk of the Superior Court that payment 
should have been ordered by the commissioners of Stokes. 

I n  contemplation of the statute, the fact is not material in what 
county the pensioner died, but "on the pension roll of what county'' he 
was a pensioner. Instances like this, where the pensioner on the roll 
of one county has died in another have been not infrequent. Years ago 
the  State Auditor submitted to the Attorney-General the same question 
as to what county should pay $20 for the burial expenses of a soldier 
on the pension roll of Rutherford who had been a resident of that 
county, but for a few years prior to his death had lived with a son in 
Union and a daughter in Anson, and had died in Anson. The Attorney- 
General advised that such expenses, not exceeding $20, should be paid 
by the commissioners of Rutherford, "as this is required by the express 
language of section 5005a of the Revisal." 

This, we are informed, has been the uniform practice since. While 
this is not compelling authority, the advice of the Attorney-General and 
the uniform custom observed by the pension authorities and the State 
Auditor are entitled to respectful consideration. Besides, as i t  has been 
the uniform custom, the fact that the legislative department of the 
government has made no change in the language of the statute is enti- 
tled to weight as a legislative construction that such was the intent and 
proper construction of the act. 

Doubtless the defendant board thought i t  was doing its duty in  refus- 
ing payment, but the county of Stokes, which has earned so much fame 
by the heroic conduct of the brave men who risked their lives cheerfully 
a t  the call of the State and county, should have been slow to show 
reluctance to pay the petty sum of $20 for the decent burial of one of 
he r  gallant sons. His  name having been retained on the pension roll 
of Stokes, whether this was done by mistake or not, it is  certain that 
payment for his burial expenses could not have been collected out of 
t h e  county of Surry, for he was not "on the pension roll" in  Surry, and 
if the action of the defendant board was legal, the burial expenses of 
$he deceased veteran would have fallen mpon the plaintiff, who gave him 
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the honor that  was due h im of a decent burial. The  defendant board 
doubtless did not wish this, but was inad~er t en t  to the fact that, under 
the statute, payment for the burial charges could fall only upon the 
county on the pension roll of which the soldier was a pensioner. 

The  burial took place 28 February, 1915, almost four  years ago, and 
after defendant refused to pay, this proceeding was begun 16 June,  
1916, and has only reached this Court for decision after the lapse of 
two years and four months. I f  an action of this kind should have been 
forced a t  all by the refusal of the defendant board to pay, there is  no 
reason why i t  should not have been presented in this Court two gears 
ago. The case required no evidence, for  the facts were agreed, and no 
investigation of the law beyond the statute itself was necessary. Such 
delays are inexcusable. The  court costs and the interest on the delayed 
payment will probably more than double the principal amount which 
the county was called upon to pay. I n  the meantime, the worthy citizen 
who made the payment has been without reimbursenlent of the modest 
sum which he paid out years ago. 

Reversed. 

SOUTHERN MIRROR COMPANY v. NORFOLK AND WESTERN 
RAILWAY COMPANY. 

(Filed 6 November, 1918.) 

1. Railroads- Negligence- Evidence- Cars a t  Grade- Proximate Cause- 
Questions for Jury-Nonsuit. 

Where the evidence tends to show that the defendant railroad company 
left its cars on a siding where it knew children were in the habit of play- 
ing, unlocked and insecurely blocked to prevent their rolling dona a steep 
grade; and several children, on the occasion complained of, unblocked the 
cars, which ran down the grade and struck and injured plaintiff's team 
while being loaded according to his custom, of which the defendant had 
knowledge; that the defendant had failed to provide a derailer, which 
mould have avoided the injury, and its cars, so placed, had on other occa- 
sions ran down this grade, causing damage under like circumstances: 
Held, sufficient to show defendant's actionable negligence, and its proxi- 
mate cause of the injury, to take the case to the jury. 

2. Same-Intervening Negligence. 
Where cars negligently left by defendant railroad company a t  a down- 

grade hare been set in motion by children accustomed to play there, and 
cause damage to the plaintiff's property, the defense of intervening negli- 
gence is not available. 

3. Railroads-Negligence-Third Persons-Concurring Causes-Actions. 
Where defendant railroad company's negligence concurs with that of 

another, in setting cars, left a t  a down-grade, in motion, to the plaintiff's 
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injury, the concurrent act of the other party will not relieve the defendant 
of liability. 

APPEAL by plaintiff from Lane, J., at September Term, 1918, of 
FORSYTH. 

This was an action for injuries to property caused by the negligence 
of the defendant, tried before Starbuck, J ,  at June Term, 1918, of the 
County Court of Forsyth. The jury found all the issues in  favor of the 
plaintiff and assessed his damages at  $700. On appeal by defendant to 
the Superior Court, before Lane, J., at September Term, 1918, of For- 
syth, he found error in the proceedings below and held that the motion 
for  nonsuit should have been sustained and dismissed the action. From 
this judgment the plaintiff appealed. 

Manly, Hendren d2 WombZe for plaintiff. 
Theodore W .  Reath and Craige & Vogker for defendant. 

CLARK, C. J. This is an action for damage to the'plaintiff's property 
by certain cars standing upon a siding on the defendant's road in a few 
feet, or on the edge, of a heavy grade, which, being set in motion by 
the action of a negro boy in releasing the brake and removing the brick 
with which i t  was blocked, ran violently down said grade. 

On 27 April, 1917, the plaintiff's wagon with two horses hitched to 
i t  was standing by the plaintiff's platform, on which were being loaded 
mirrors and glass, when three box cars loaded with lumlier which had 
been left by the defendant on the side track near the top of the grade 
above the plaintiff's plant tore down the steep track and, striking plain- 
tiff's wagon, dragged the wagon and team through the heavy gate, 
demolishing the wagon and harness, breaking and damaging several 
mirrors, and badly injuring the two horses. 

I t  was in evidence that there was no derailer or other devise to stop 
cars, such es are in general use; that this grade was steep and dangerous, 
and that on former occasions while the cars were being shifted on said 
siding cars had gotten away and had run down this grade by the plain- 
tiff's warehouse as on this occasion. Also, that a large number of colored 
people lived near this siding, and that boys and children were accus- 
tomed to play about the place where these cars were left;  but that the 
defendant notwithstanding its knowledge of this fact left three loaded 
cars standing near the top of said grade and failed to provide derailers 
or other device to prerent the cars starting, and did not lock the brakes 
nor securely chock the wheels. 

Essick Fields, a colored boy 16 years old, who started the cars in 
motion, testified that he and two other little darkies were playing on 
these box cars; that all three of them went on top of the cars and turned 
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the brakes loose, and then put them back; that then they came down and 
took the brick out from under the wheel and then they stuck i t  back, 
but the cars, which had started, smashed the brick and kept on down 
the grade. He  further testified, on cross-examination, that when he and 
his companions went up on the cars he loosened one brake on the middle 
car;  that it was not tight at all and he had no trouble in getting it 
aloose; that the brick chock under the wheel of the front car was a 
small-sized brick and he pulled it out easily with his hand; that there 
was no other chock on the wheel; that when he pulled the brick out 
the car started rolling; immediately he put the brick back, but the car 
smashed the brick into sand and went on; that he was the biggest of 
the three. His younger brother testified that the cars didn't start when 
they took the brakes off, but as soon as they took the brick out the cars 
started rolling; that though he put the brick back under there the car 
just smashed the brick up and went on. 

Judge Starbuck, in charging the jury, told them that if they found 
that the cars were fastened with such care as the circumstances required, 
unless tampered with, to answer the issue as to negligence "So," unless 
the jury should find: (1) That the defendant knew or could hare known, 
in the exercise of ordinary care, that children had been (in the habit of) 
playing around the cars; (2 )  that the defendant company had reason 
to apprehend that the boys mere likely in their play to tamper with and 
loosen the fastening of the car; ( 3 )  that the defendant failed to exercise 
the care in fastening the cars that this knowledge demanded, and ( 4 )  
that if due care had been exercised the cars would not have been loosened 
by the children and the injury caused to the plaintiff's property. 

The jury found that the property of the plaintiff was iujured by the 
negligence of the defendant, as alleged in the complaint; that plaintiff 
did not contribute to the injury to its property by its own negligence, 
as alleged in the amended answer, and that the plaintiff was  entitled to 
recover $700. 

The above states the essential facts, and the jury mere justified upon 
the e~~idence in finding that the defendant was guilty of negligence. I t  
had three cars on the siding upon or near the edge of a steep grade 
above the plaintiff's platform, where he was in the habit of loading and 
unloading furniture, of which fact the defendant was aware. 

I t  mas in evidence also that of the three cars on this siding only tvo  
were tied-i. e., had the brakes "set"; that the defendant knew that 
numerous children lived in the neighborhood, and that many of them 
were in the habit of playing around this siding; that the brakes were 
not locked, and that the only chock was one small brick, which was in- 
sufficient to stop the cars when they began to roll down the siding, and - 
that by reason of the cars getting away and the failure of the defendant 



400 I N  T H E  SUPREME COURT. [I76 

to have a derailer to keep the cars from smashing into defendant's 
wagon and team, injury to them and also damage to the furniture 
loaded therein resulted. 

This is not the case of an injury caused by an intervening negligence, 
independent of the defendant's negligence, and without which an injury 
would not have occurred, but the negligence of the defendant furnished 
the means by which thoughtless children, without malice or intent, 
started the cars in motion, which wrecked the plaintiff's property. The 
defendant should have foreseen this and guarded against such occur- 
rence. 

The witness Kinney, one of the defendant's brakemen, who assisted 
in placing these cars, testified that he had seen children on cars on this 
siding three or four times, and that cars had gotten from under control 
of the train crew and run down this grade doing damage prior to this 
time, and that on one occasion two cars had gotten loose and run down 
the grade in the night-time when no members of the crew were present. 

There were other exceptions, but -they do not require discussion. The 
chief controversy, as stated in both briefs, is whether or not the defend- 
ant's motion for judgment of nonsuit should have been sustained. The 
defendant contends that it was not an insurer, which is true; still it was 
liable for injury to plaintiff's properly, caused by its negligence, as 'found 
by the jury upon sufficient evidence of proximate cause. 

I t  is true that the act of the boy or boys in removing the brick chock 
preceded the starting of the car, but the position of the cars on a slight 
grade, near the edge of a steeper grade, insufficiently secured by brakes 
which were not locked, and without safe chocks. transmuted the force of 
gravity into motion and vas the latest and proximate cause. I f  the cars 
had not been on a grade, negligently secured, the boy could not have 
started them. But if the act of the boy and the negligence of the defend- 
ant were concurrent, then the plaintiff could sue both or either. Ridge v .  
R. R., 167 K. C., 510. 

Upon consideration of all the grounds assigned in the judgment of 
Lane, J., in the Superior Court, we think the judgment should be re- 
versed, and that of Starbuck, J., in the County Court, should be reinstated 
and affirmed. 

Reversed. 
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JAMES F. PATES ET AL. V. DIXIE FIRE INSURANCE COMPANY. 

(Filed 13 November, 1918.) 

Appeal and Error-Fragmentary Appeals. 
The Court suggests that fragmentary appeals be not permitted. 

APPEAL by defendants from judgment of A d a m ,  J., at April Term, 
1918, of GUILBORD. 

R. C .  Strudwick, W.  P. Bynum,  Prank Nash, and J .  8. Manning for 
plaintiffs. 

Brooks, Sapp & Kelly for defendant. 

BROWN, J. This case was before us last term and is reported 173 
N. C., 473. The appeal was dismissed because premature, but an opinion 
was rendered, as is sometimes done, to facilitate a disposition of a case. 

That opinion is authoritative and disposes of this case, and holds that 
plaintiffs cannot recover. 

We suggest to the judges of the Superior Court that fragmentary and 
premature appeals be not permitted. I t  is best that all the issues be 
determined and a final judgment rendered before a case is brought to 
this Court. 

Action dismissed. 

J. W. PAPNE v. A. R. THOMAS. 

(Filed 13 November, 1918.) 

Slander-Bastardy-Indictable Offense-Pleadings-Demurrer. 
Allegations that the defendant spoke false, slanderous, and defamatory 

words of the plaintiff, that a certain woman said that he was the father 
of her child, are those charging bastardy, and, though involving moral 
turpitude, is not an indictable offense carrying with it infamous punish- 
ment; and upon the failure of the complaint to allege special damages, it 
is demurrable. 

ACTION heard upon demurrer by Shaw, J., at September Term, 1918, 
of GUILFORD. 

The demurrer was overruled. Defendant appealed. 

W .  P. B y n u m  and R. C. Strudwick for plaintiff. 
S .  B. Adarns and Brooks, Sapp & Kelly for defendant. 

BROWN, J. Plaintiff sues to recover damages for slander. The com- 
plaint charges that defendant spoke of and concerning the plaintiff cer- 

26-176 
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tain false, slanderous and defamatory words, viz. : ('Mamie (meaning 
the said Uamie Thomas) says that Payne (meaning the plaintiff) is the 
father of her child"; and also, at  the same time and place, defendant 
spoke of and concerning the plaintiff, in the presence and hearing of the 
said Munford Huffines, the false statements and defamatory words, in 
substance as follows, to wit: "Payne (meaning the plaintiff) came orer 
about some tobacco. H e  (meaning the plaintiff) got it then. H e  (mean- 
ing the plaintiff) went off to the pack-house and stayed about half a day 
and got it again, and then went home. Payne (meaning the plaintiff) 
was drinking. She (meaning the said Mamie Thomas) mould or could 
take the baby to Payne's house (meaning the home where plaintiff and 
his family lived) and say, (Here is me and my baby. What are you 
going to do with us 2' " 

The defendant demurred, because the complaint fails to allege and to 
set out any special damage. 

The words recited in the complaint are not per se actionable. They 
do not of themselves charge an indictable offense involving moral turpi- 
tude. 

They charge in substance bastardy, which is not an indictable offense 
and does not carry with i t  infamous punishment, although they involve 
moral turpitude. Jones v. Bsinkley, 174 N. C., 24; 25 Cyc., 270. 

Bastardy is a q w i  civil proceeding to enforce a police regulation. 
S. v. Addington, 143 N. C., 683; S. v. Curry, 161 N.  C., 275. 

I n  order to recover, plaintiff must allege and prove special damage. 
I n  the leading case of Osborne v. Leach, 135 N. C., at  page 632, Clark, 

C. J., discusses actual damages, punitive damages, and special damages 
as related to actions for libel and slander. This o ~ i n i o n  shows clearly 
that special damages are pecuniary loss-direct or indirect-and that 
damages for physical pain and inconvenience, damages for mental suf- 
fering, and damages for injured reputation are actual damages and such 
as the law presumes from publications libelous per se. 

I n  this case i t  is said: "Damages for mental suffering are actual or 
compensatory; they are not special nor punitive." (Page 634.) Fields 
v. Bymum, 156 N. C., 418. 

The demurrer is sustained. The plaintiff will be allowed to amend his 
complaint. 

Error. 



N. (2.1 FALL TERM, 1918. 403 

S. L. PARRISH, ADMR. OF G. F. PARRISH, v. R. P. RICHARDSON. 

(Filed 13 November, 1918.) 

1. M a s k  and Servant - Employer and Employee - Safe Place to Work- 
Negligence-Mines. 

The plaintiff's intestate, a miner in the defendant's employment, was 
upon a ladder in defendant's 550-foot shaft, 475 feet from the bottom, and 
was struck and thrown down to his death by one or more other miners 
falling upon him. There was evidence tending to show that, had the lad- 
ders leading down into' the mines been properly arranged 100 feet from 
the bottom, with platforms a t  certain intervals, with alternating holes, 
through which the ladders leading further below could be reached, the 
falling of the other employees upon the intestate would have been pre- 
vented, and that the platforms above described were ordinarily used in 
properly constructed mines: EleZd, sufficient to be submitted to the jury 
upon the question of defendant's actionable negligence and its being the 
proximate cause of the injury. 

2. Master and Servant - Employer and Employee - Negligence-Notice 
Knowledge-Principal and Agent-Vice Principal. 

Where there is evidence tending to show the defendant's negligence in 
failing to provide platforms in his 550-foot shaft to his mine for a distance 
of 100 feet from the bottom, and that the death of the plaintiff's intestate, 
a miner therein, was thereby caused, testimony that the witness told the 
defendant's underground foreman, three weeks before the injury, that the 
shaft should be finished by putting in the partitions and platforms, and 
his reply that he did not have the lumber to finish it, is competent to show 
that the defendant was previously made aware, through his vice principal, 
of the dangerous conditions, and fixed him with knowledge thereof, and 
was not objectionable as being a narrative of a past transaction occurring 
after the injury. Xoutherland v. R. R., 106 N. C. ,  100, cited and distin- 
guished. 

ACTION tried before Xhaw, J., a t  July Term, 1918, of DAVIDSON. 
The intestate was killed by being thrown from the ladder-way of the 

Rich-Cog Mine, a gold mine in Montgomery County, belonging to and 
operated by defendant. The issues of negligence, assumption of risk, 
and damage were submitted to the jury, who found them against defend- 
ant and assessed damage at $4,000, which, by consent, was reduced to 
$2,500. From the judgment rendered defendant appealed. 

J. C. Bower a ~ t d  J .  R. McCrary for plainti f .  
Brooks, Sapp & Kelly for defendant. 

BROWN, J. The intestate was employed as a miner by defendant, and 
on 9 August, 191'7, was killed by being knocked off the ladder-way run- 
ning down the shaft from the surface of the earth to the bottom of the 
mine, a distance of about 550 feet. The alIegation of negligence is sub- 
stantially as follows : 
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That the intestate was descending the ladder-way in the mine, and was 
at  the time about the depth of 475 feet, when suddenly another employee 
of the defendant, Peter Green, fell from the ladder-way, above the intes- 
tate, onto another employee of the defendant, one Arch Davis, knocking 
him from the ladder-way, and that as a consequence one or both of said 
named employees fell on the intestate, knocking him from the ladder and 
hurling him a distance of some 75 feet to the bottom of the shaft, and 
thereby crushing his head and body, in consequence of which he died 
within about one and one-half hours thereafter,. 

That the injury and death of the intestate as above set out was caused 
by the carelessness and negligence of the defendant and his agents and 
employees in the following particulars : 

That the defendant failed to provide proper platforms for the last 100 
feet of the shaft in said mine, which was about 500 feet deep at  that 
time; that for the first 450 feet various platforms were provided for the 
use and protection of the employees in  going to and from their work, 
each platform being of heavy planking, and the platforms being about 
25 or 30 feet apart and covering the shaft opening, with a ladder hole 
opening at  alternate sides of each successive platform, so that if any 
object should fall from any upper part of the ladder it would be unable 
to fall further than the next platform below it, and that if these plat- 
forms had been provided for the last 100 feet of the shaft, when the 
employees, Peter Green and Arch Davis, fell from the ladder they would 
have either fallen on another platform which should have been placed a 
short distance below them, and not have struck the intestate at  all, or if 
they had struck him he would have fallen on the needed platform and 
would not have been thrown to the bottom of the shaft and killed. 

The defendant excepted to the testimony of Walter Parrish, a miner. 
that he said to Russell, the underground foreman of the mine, three 
weeks before intestate was killed, that the shaft ought to be finished by 
putting in  the needed partitions and platforms; that Russell replied that 
i t  ought to be finished and the remaining platforms put in, but that he 
did not have the timber then to finish it. 

We think this evidence competent to fix knowledge upon the part of 
defendant of the condition of the ladder-way. Russell was his repre- 
sentative and vice-principal, and the witness, a miner, made complaint 
to him. This was three weeks before intestate was killed, and yet n o  
effort whatever appears to have been made to construct the needed 
safety platforms. 

This declaration of Russell was not a narrative of a past transaction 
and made after the injury, as in Southerland v. R. R., 106 N. C., 100. 
I t  was notice to Russell of the damage, and it was proper to introduce 
the entire conversation, showing why the platforms had not been con- 
structed. 
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The declaration mis made in the line of duty by the foreman, and is 
as competent as if made under similar circumstances by the principal. 
Younce v. Lumber Co., 195 N. C., 239 ; 10 Cyc., 647; McEntyre v. Cot- 
ton Ni l l ,  132 N. C., 599. 

The motion to nonsuit was properly overruled. 
The manner in which a ladder is constructed in all well managed 

mines is thus described by witness Hill, a miner of forty years experience 
in England and this country : 

"When me make a ladder-road down the shaft, instead of putting one 
continuous ladder-way, we alternate and go down for 20 or 25 feet. We 
extended the ladder down about 25 feet onto a platform, and on one side 
of the platform come down another 25 feet, and kept on that way all the 
way down, so that if anything fell, instead of falling from the top to the 
bottom it would not fall any further than one of these platforms, so that 
the holes mould not be straight under each other; would have to go from 
one side to the other to go any further down the shaft." 

The witness also says that after leaving the &@foot level in this mine, 
it was one continuous ladder-way without platforms to the bottom, a dis- 
tance of 95 feet. 

Witness Shirley, a miner of thirty years experience in fifty different 
mines, says: "The ladder platforms are 25 or 30 feet apart. I f  a man 
should fall they would catch him, and if he wanted to rest on one he 
could go stand up and rest, or sit on one, or lie on one. The main pur- 
pose of the platform is to catch him. One caught me one time." 

A bare recital of the evidence is sufficient to show that the platforms 
are safety devices and restingplaces of the greatest importance, and, in 
our opinion, to omit them for a space of 95 feet from the bottom of the 
mine was gross negligence. 

But the learned counsel for defendant contends that the absence of 
the platforms was not the proximate cause of intestate's death. The 
cause of the death was being hurled from the ladder 100 feet to the 
ground. I f  the safety platform had been constructed i t  would probably 
hare saved intestate's life. At least, that is a reasonable inference the 
jury were at  liberty to draw. As the experienced miner, Shirley, testi- 
fies, the main purpose of the platform is to catch a falling miner. "One 
caught me once." 

The entire controversy was presented to the jury in a very clear, full 
and impartial charge, of which the defendant has no reason to complain. 
I f  he had done his duty-procured the lumber and constructed the plat- 
forms on the lower part of the ladder, as he had all the way above-a 
>-ahable life would in  all probability have been saved. 

No error. 
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ISAAC SMITH v. B. P. PARKS. 

(Filed 13 November, 1918.) 

Estates-Defeasible Fee-Heirs of the Body-Statutes-Deeds and Convey- 
ances. 

The interpretation that a deed for life and then to "the surviving heirs 
of her body" conveys the fee-simple title, under our statute (Revisal, see. 
15781, does not apply when the grantor use4 the additional words, "but 
should she die without leaving such heir or heirs, then the same is to 
r e ~ e r t  back to her nearest of kin according to law," for then the intent is 
manifest that the conveyance is of a defeasible fee depending Upon 
whether the first taker died without leaving children surviving her. 

APPEAL by plaintiff from Daniels,  J., at May Term, 1918, of WAYNE. 
This is a controversy without action. 
The facts are as follows: Moses Crow died in 1883, leaving a last will 

and testament, devising to his daughter, h b y  Smith, in fee simple, two 
tracts of land, embracing the 70% acres which is the subject-matter of 
this controversy. This will was written in 1880. I n  1890 a deed dated 
27 March, 1875, was proven and recorded, whereby hIoses Crow pur- 
ported to convey the same land to Aby Smith, and i t  is because of this 
deed appearing on record that this contro~ersy has arisen. I n  1912 the 
plaintiff acquired title to 70% acres, conveyed to him by his mother, 
Aby Smith, for a valuable consideration, and recently the plaintiff and 
defendant have entered into a contract, whereby the defendant has agreed 
to purchase said land for $5,000, but has refused to accept the deed ten- 
dered by the plaintiff, on account of the uncertainty as to the quality of 
the estate the plaintiff can convey. 

The lzabendunz in the deed of 1875 is as follows: 
"For and during the term of the natural life of the said party of the 

second part, as aforesaid, and at her decease, I give and bequeath to the 
surviving heirs of her body, if any, all of the above mentioned and 
described premises ; but should she die without l e a ~ i n g  such heir or heirs, 
then the same is to revert back to her nearest kin, according to law." 

The plaintiff contended that said deed conveyed a fee-simple absolute, 
and the defendant that i t  conveyed a life estate, or at  most a defeasi- 
ble fee. 0 

His Honor held that the deed did not convey a fee-simple, and ren- 
dered judgment accordingly, and the plaintiff excepted and appealed. 

Langston,  A l l e n  & T a y l o r  for plainti f .  
Teague  & Dees for defendant.  . . 

ALLEN, J. I t  is clear that the deed in question mould have conveyed 
a fee-simple absolute, under the authority of Price v. G r i f i n ,  150 hi. C., 
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523, if nothing appeared after the words, "surviving heirs of her body," 
which, under the statute abolishing estates in  tail and converting them to 
estates in fee (Rev., sec. 1578), means the same as "surviving heirs"; 
but the decision in Wil l iams  v. Blizzard, at this term, construing lan- 
guage in  a deed equally favorable to the contention of the plaintiff, 
makes i t  imperative to hold that the concluding words, "if any, all of the 
above mentioned and described premises; but should she die without 
leaving such heir or heirs, then the same is to revert back to her nearest 
kin, according to law," reduces the absolute estate to one that is de- 
feasible. 

The language in the Price case, which was held to convey a fee, was, 
"during the term of his lifetime, and at  his death to his surviving heirs" ; 
and i n  the Wil l iams  case, which rendered the fee defeasible, following 
the words David Williams and his lawful heirs, "children, if any; if not, 
to his brothers and sisters, respe~tively.'~ 

These authorities are conclusive against the position of the plaintiffs; 
but as the estate conveyed is a defeasible fee, a conveyance by the present 
owner will pass the complete title to the purchaser, provided Aby Smith 
leaves children living at her death, under Whitfield v. Garris, 131 N .  C., 
148; 8. c., 134 N. C., 24. 

Affirmed. 

MOON-TAYLOR COMPANY V. GRAY-SMITH MILLING COMPANY 
AND FIRST NATIONAL BANK OF CLEVELAND. 

(Filed 13 November, 1918.) 

1. Bills and Notes - Negotiable Instruments - Intervenor - Due Course - 
Burden of Proof. 

The burden of proof is on the intervenor, claiming in attachment pro- 
ceedings to be the owner by endorsement of a draft, the subject of the 
litigation, in due course, to show by the preponderance of the evidence 
that he was the purchaser of the draft without notice of any infirmity, 
etc. ; and when the endorsement has been admitted, but the ownership in 
due course has been denied, the question is one of fact for the determina- 
tion of the jury. 

2. Bills and Notes - Negotiable Instruments - Banks and Banking-Inter- 
venor-Due Course-Evidence-Trials. 

The intervenor bank claimed to be the owner of a draft, the subject of 
attachment proceedings, in clue course, and the evidence tended to show 
that the maker had an active account at  intervenor's correspondent bank, 
where the draft was deposited, which sent it, with other items for collec- 
tion, to the interrenor bank; the words, "collection number," etc., appear- 
ing upon the draft in question, and that the intervenor had received this 
draft under a general agreement to charge its correspondent with interest 
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until paid: Held, sufficient to take the case to the jury upon the question 
of whether the intervenor took the draft as a purchaser or for collection. 

3. Dismissal and Nonsuit-Motions-Evidence. 
A motion to dismiss an action for insufficient evidence comes too late 

after verdict. 

4. Courts-Discretion-Verdict-Appeal and Error. 
The refusal of the trial judge to set aside a verdict as contrary to the 

weight of the evidence is within his just discretion and not appealable in 
the absence of its abuse. 

. ~ ~ P P E A L  by intervenor from A d a m ,  J., at May Term, 1918, of Gun-  
FORD. 

This is an action brought by Moon-Taylor Company, a corporation, 
with its principal office in Greensboro, against Gray-Smith Milling Com- 
pany, a corporation, with its principal office in Wooster, State of Ohio. 

The milling company shipped a car-load of wheat to W. A. Watson 
& Co., of Greensboro, with sight draft attached to bill of lading, order 
notify A. G. Smith. Watson & Go. paid the draft, and the plaintiff 
attached the proceeds, the sum of $1,120.20, the plaintiff claiming that 
the milling company was indebted to it in the sum of $177.50 for breach 
of contract for comnlissions and for damages arising by reason of the 
shipment of wheat inferior in  quality to that ordered. The First 
National Bank of Cleveland, Ohio, inter~ened and claimed the proceeds 
of the draft with bill of lading attached. 

The draft was introduced in eridence and had on its face "Collection 
No. 18'76." I t  was endorsed by the milling conipany to the Citizens 
Xational Bank of Wooster. Ohio, and this bank endorsed it to thc inter- 
venor. 

The deposition of William Harris mas also introduced. and is in part 
as follows : 

"I am cashier of tlie Citizens National Bank of Wooster. Ohio. The 
Gray-Smith Milling Conipally had a checking account with our bank, 
and on 10 December, 1915, deposited the sun1 of $1,112.20. I t  was n 
bill of lading and draft on W. A. Watson (FL GO., of Greensboro, Y. C., 
I think. Gray-Smith Xillilig Company mas the maker of the draft. I t  
was drawn on W, A. Watson & Co. and was payable to tlie Citizens 
Sational Bank at Woostcr, Ohio. The draft was dated 10 December, 
1915. A bill of lading was attached to the draft. I t  was dated 7 Tkcem- 
her, 1915, issued by the Penllsylrania Company and signed by J. R. 
Shenk, agent. I t  mas issued Leaksrille, Ohio. The goods were shipped 
to the order of Gray-Smith Milling Company, Greensboro, N. C. I sent 
a draft and the bill of lading to the First National Bank of Cleveland. 
Before sending them I gave the Gray-Smith Xilling Company credit 
upon their account. We accepted tlie draft and bill of lading in the 
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regular course of business, and credited i t  to the Gray-Smith Milling 
Company. The balance of the Gray-Smith Milling Company on 11 
December, 1915, was $1,986.45; on 13 December, 1915, it was $1,309.39; 
and on 14 December, 1915, their account was overdrawn $965.74, and on 
the 16th they were overdrawn $2,776.76." 

Q. "You have stated that you sent this draft and bill of lading to the 
First Kational Bank of Cleveland. Had any arrangement been previ- 
ously made by which you could send such drafts and bills of lading to 
that bank?" B. '(Yes." 

Q. "Row was that arrangement made?" A. "I wrote to the bank, 
asking them whether or not an arrangement of any kind could be made, 
as we understood it was being done at some other places. I received a 
letter from them, saying they mould be glad to do that." 

"Exhibit C is my letter to H. K. Sanborn, assistant cashier of the 
First National Bank of Cleveland. Exhibit D is the reply of H .  R. 
Sanborn to my letter." 

At this point counsel for intervenor read to the jury Exhibit C and 
Exhibit D. 

('In December, 1915, an account existed between the Citizens National 
Bank of Wooster and the First National Bank of Clereland. The 
volume of business done between the two banks was about $8,000 to 
$10,000 a day. I think our minimum balance with the First Xational 
Bank was about $10,000 a day. 

"We accepted this draft on the credit of the bill of lading attached to 
the draft. This deposit slip of 10 December, 1915, shom other items. 
The other items mere checks. -111 these items were sent on t h e i ~  proper 
course for collection." 

Q. "In the letter which is marked Exhibit D, I obser~e, it says that 
your bank is to be charged with interest at the rate of 5 per cent dnring 
the period that the drafts are out~tanding.~' A. "Yes, sir." 

The letters referred to are not in the record. 
The deposition of the assistant cashier of the intervenor was on file, 

but was not in evidence. 
The issue submitted, and the answer thereto, are as follom: 
"Is the First Pl'ational Baiik of Clereland, Ohio, the intervenor, the 

owner of the proceeds of the draft attached in this cause and entitled to 
the possession of same?" Answer : "No." 

The intervenor, the First National Bank of Cleveland, claimed to be 
the holder of the draft in due course. This was denied by the plaintiff, 
who alleged and contended that the intervenor was not a holder in due 
course, but only an agent for collecting the draft, and that the intervenor 
took the draft with knowledge of its infirmity and in fraud of the plain- 
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tiff's right. This was the theory upon which the case was tried and 
argued to the jury. 

The plaintiff made no point as to the endorsenlent of the draft, and 
the court charged the jury that the endorsement was admitted, but the 
court mas of opinion that upon the evidence introduced there was suf- 
ficient evidence to be considered by the jury on the question of the 
alleged fraud or knowledge on the part of the intervenor, i . e., whether 
the intervenor was a bona fide holder in due course, or whether it took 
the draft with knowledge of the plaintiff's claim or as a collecting agent. 
Among other things, the court charged the jury as follows : 

"The burden of this issue is upon the intervenor to show by the greater 
weight of the evidence that it is the owner of the proceeds of the attached 
draft. ( I f  you find by the greater weight of the evidence that the inter- 
venor is the owner of the proceeds of the draft attached in his case, you 
will answer the issue 'Yes.' I f  you do not so find, you will answer it 
'NO.' 7 7 )  

The intervenor excepted to the last preceding paragraph which is in 
parentheses. 

The court charged the jury at  length, presenting the evidence and the 
contentions as to whether the intervenor was a holder of the draft in due 
course, a purchaser, or merely a collecting agent. 

There was no other exception in the charge. 
The intervenor moved to set aside the verdict as against the weight of 

the evidence. The court, in the exercise of its discretion, denied the 
motion. 

The intervenor moved to set aside the verdict and for judgment, not- 
withstanding the verdict, on the ground that upon the admission of the 
endorsement of the draft, and upon the undisputed evidence in the case, 
there was nothing to be submitted to the jury and the intervenor was 
entitled to judgment. Motion overruled. Intervenor excepted. 

There was judgment for plaintiff. The intervenor excepted and ap- 
pealed. 

Brooks, Xapp & Kelly f o r  appellee. 
Jerome (e. Scales f o r  appellant. 

ALLEX, J. The burden was on the intervenor to show title to the 
property attached (&fg. Co. ?;. Tiemy, 133 N. C., 631), and consequently 
his Honor could not do otherwise than charge the jury that it must estab- 
lish the fact by the greater weight of the evidence, which he did in the 
part of the charge excepted to. 

Nor was the intervenor entitled to judgment, notwithstanding the 
verdict. 
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T h e  only admission made by the l;laintiff was as to the endorsement; 
and the credibility of the other evidence tending to prove that  the inter- 
venor was the holder, in due course, of the draft ,  if uncontradicted, was 
for the jury and had to be submitted to them. 

I n  other words, the burden was on the intervenor to prove that  i t  was 
a purchaser, for value, of the draft, without notice of any infirmity, 
which is denied, not admitted by the plaintiff, and i t  moves for judgment 
upon the single admission of the endorsement of the draft  by the Bank of 
Wooster, which is as consistent with sending the draft  for collection as a 
sale, and particularly so when there is written on the face of the draft 
('Collection KO. 1876." 

Again, the objection that  there is no evidence to sustain the contention 
of the plaintiff that  the intervenor was a mere collection agent comes 
too late after verdict. X. v .  Leak, 156 N. C., 646; S. 2;. Harris, 120 
N. C., 578, and cases cited, criminal and civil. I f ,  hovever, the point 
had been made in apt  time i t  could not have been sustained. 

The draft  had on its face "Collection No. 1876." T h e  cashier of the 
Wooster Bank testified: "We accepted this draft  on the credit of the 
bill of lading attached to the draft. This deposit slip of 10 December, 
1915, sliows other items. The other items mere checks. We sent all 
these items on their proper course for collection." This mas sufficient 
without other evidence to take the question to the jury as to whether 
the intervenor bank, to which the Wooster Bank sent the draft, received 
i t  for  collection or as a purchaser. 

I t  aIso appears that  by agreement between the two banks the inter- 
venor charged interest against the Wooster Bank, which is  inconsistent 
with a purchase and the ownership of the draft. I f  the draf t  was 
bought and paid for as the intervenor contends, why should there be 
an interest charge either way? 

We find no reason for disturbing the verdict and judgment. 
KO error. 

MRS. ELIZABETH ROLLIR'S T. CITY OF WINSTON-SALEM. 

(Filed 13 Norember, 1018.) 

1. Municipal Corporations-Cities and Towns-Negligence-Street Lights- 
Hydrants-Discretion. 

While it is the duty of the authorities of an incorporated town to keep 
its strects and sidewalks in a reasonably safe condition, the placing of 
street lights and water hydrants are matters left largely to their discre- 
tion, and in the absence of its oppression and abuse, no liability attaches 
for a personal injury thereby caused to a pedestrian. 
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2. Municipal Corporations-Cities and Towns-Negligence-Shade Trees. 
Trees along the sidewalk in a town are for a useful purpose and not 

inconsistent with the object for which streets are made and maintained; 
and where ample room is left to answer the demands of travel, the city 
will not be held liable in damages solely because the shadow of a tree cast 
by an electric street light on a hydrant near the curbing of the sidewalk 
prevented a pedestrian seeing the hydrant. 

3. Same-Electric Lights-Shadows-Hydrants-Duty of Pedestrians-Evi- 
dence-Nonsuit-Trials. 

Pedestrians upon the sidewalk of a city are required to observe care in 
looking out for hydrants properly placed near the curbing of the sidewalk, 
and damages may not be recovered of the town for injuries receired from 
stumbling over one of them so placed within the shadow of a tree cast by 
an electric street light, in the absence of other evidence tending to show 
negligence therein on tlie part of the authorities of the t o ~ m .  

,!PPEAL by plaintiff f rom Lane, J . ,  at  the September Term, 1918, of 
FORSYTH. 

This is  an  action to recover damages for personal illjury caused, as 
the plaintiff alleges, by the negligelice of the defendant. 

On  the night of 7 October, 1917, the plaintiff, while walking on the 
sidewalk on the right-hand side of Liberty Street, going north, stumbled 
orer a fire hydrant, injuring her left arm. The hydrani  was about 26 
inches high and was within 7 iiiches of the outside curb, the hydrant 
itself being 8112 inches thick, making the side of the hydrant farthest 
from the outside of the curb 15y2 inches. This hydrant was located 
in a block between Patterson Avenue on the south and White Street 
on the north. k t  Patterson Avenue, which was 316 feet from the 
hydrant, there was a high-power electric street light and a t  White 
Street, which was 468 feet from the hydrant, there is such light. The 
sidewalk a t  this point is some semn o r  eight feet wide and is pared 
from property line to curb with concrete. I n  other parts of tbe city 
the sidewalk is uot paved to the curb. 

The plaintiff introduced evidence tending to show that  on account of 
the presence of a tree near this hydrant and the distance from the 
street lights, i t  was so dark that  a person walLing along the sidewalk 
could not see it. Some fifteen or twenty feet away from the hydrant, 
both north and south of it,  n as located a telephone or electric light pole 
about the same distance from the curb as the hydrant. The evidence 
disclosed that  this hydrant, like other hydrants ill this city, was placed 
in the edge of the sidewalk next to the curb and just far  enough from 
the curb so that  the part of the hydrant to which the hose lvas to be 
attached would clear the  driveway. 

At  the conclusion of the evidence there was a judgment of nonsuit, 
and the plaintiff excepted and appealed. 
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Fred 111. Parrish for p l a i d i f .  
Manly, Hendren & Womble for defendant. 

I 
&LEN, J. I t  is the duty of the municipal corporation to maintain 

its streets and sidewalks in a reasonably safe condition, and a failure 
to do so is negligence, which subjects the corporation to liability for 
injuries proximately resulting therefrom. Selzorn 1 ' .  Charlotte, 171 
N. C., 541. 

I n  the performance of this duty, wide discretion is given to the gov- 
erning authorities, and the courts are loath to interfere with its exer- 
cise, and will usually decline to do so unless it is grossly abused or is 
oppressive. Small v. Edenton, 146 N. C., 529; Rosenthal v. Goldsboro, 
149 N. C., 135. 

I t  is not an absolute duty imposed on the corporation to light its 
streets, and when i t  does so the placing of the lights is left largely to its 
discretion (White v .  ATew Bern, 146 N.  C., 447), and the same rule 
prevails as to the location of the hydrants for fire protection when 
placed near the curb. 

"Grass plots are ornaments and shade trees along the sidewalk give 
protection from the heat in summer. While they may be obstructions, 
yet when ample width is left to answer the demands of travel, they are 
such obstructions as serve a useful purpose and are not inconsistent 
with the object for which streets are made and maintained. Like a 
fence, a hydrant, a hitching post, telegraph or telephone poles, they are 
lawful obstructions." Teague v. Bloomington, 40 Ind. App., 68. 

('While it is the duty of a municipal corporation to use reasonable 
care to keep its streets in a safe condition to drive upon, it has the 
right to devote the sides of the streets to other useful public purposes, 
provided i t  leaves an unobstructed driveway of ample width for the 
passage of teams. I t  may construct sidewalks of a higher grade and 
gutters of a lower grade than the driveway, place curbing on the line of 
the gutters, erect hydrants and authorize the erection of hitching posts 
and stepping stones as well as poles to support the wires of telegraph 
and telephone lines; it may lay out grass plots on the sides of the 
streets, set out trees therein, and protect both grass and trees from in- 
jury by fences or other reasonable means. . . . I n  the case before us, 
a large stone took the place of curbing in order to keep people from 
driving over the grass and against the trees. While i t  was an obstruc- 
tion, it was a lawful obstruction, the same as a fence, hydrant, or tele- 
graph pole." Daugherty v. Horseheads, 159 N.  Y., 154. 

Persons using the sidewalks are required to take notice of these con- 
ditions and of the uses to which the sidewalks may legitimately be put. 
They "must take notice of such structure as the necessities of com- 
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merce o r  the convenient occupations of dwelling-houses" require. Rus- 
sell v.  Monroe, 116  N.  C., 727. 

Applying these principles, there is 110 ground upon which the defend- 
ant  can be held liable, as there is no evidence of an  abuse of discretion 
in  the location of the lights or  hydrant, and the in jury  to the plaintiff 
was caused, as she says, because she went too close to the hydrant a t  the 
curb, where she might reasonably expect an obstruction of this character. 

As said in  Herman ?j. Philadelphia, 194 Pa., 542, a case which covers 
al l  phases of this appeal: "As fire plugs are a clear public necessity, 
and  cannot be placed in  the open highway, and as they must be placed 
in such a position as to be easily accessible in  case of fire, there is  no 
other position for them but on the sidewalks, and i t  is  the u n i ~ e ~ s a l  
practice to locate them there. The  n~unicipali ty is  the sole authority to 
determine this matter, and, of course, as we have frequently held, their 
discretion is  not to be held subject to the verdict of juries. The city is 
under no legal obligation to light its streets and cannot be held responsi- 
ble for  a n  alleged insufficiency of light.'' 

W e  are of opinion the judgment of nonsuit was properly entered. 
Affirmed. 

BIVENS BROS. v. BTLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 13 November, 1918.) 

1. Carriers, Freight - Railroads - Perishable Freight - Negligence-Con- 
tracts-Cold Damage. 

A carrier of interstate freight may not contract against the result of its 
own negligence, under the Cummins Amendment, United States Compiled 
Statutes, par. 8604a; and its defense that a shipment of sweet potatoes 
was received a t  the owner's risk of freezing n-ill not relieve the carrier 
from the payment of damages so caused. 

2. Same-Transportation-Unreasonable Delay-Freezing-Actus Dei. 
Where a shipment of sweet potatoes is suddenly caught in cold weather 

by reason of the carrier's negligent delay in transporting them, and frozen 
and rendered worthless in consequence, it is the carrier's negligence that 
has caused the damage, and not actus dei. 

3. Carriers of 'Freight-Railroads-Perishable Freight-Care in S h i p m e n t  
Burden of Proof. 

I t  is the carrier's duty to load perishable goods in proper cars, and to 
take reasonable care for their preservation and delivery in time to prevent 
loss ; and in an action to recover damages for a loss thereto, arising from 
an unreasonable delay in transportation, the burden is on the carrier to 
show it exercised such care. 
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A penalty may not be recovered of the carrier of an interstate shipment 
for negligent delay in transportation, under our statute (Revisal, 2632.). 

APPEAL by defendant from Harding, J., at May Term, 1918, of 
UNION. 

This action was begun before a justice of the peace. The plaintiff 
recovered $21.15 for the negligent delay to transport and deliver a ship- 
ment of potatoes, by reason of which the potatoes were frozen and ren- 
dered worthless. The Seaboard road, which received the potatoes at 
Wadesboro on 5 February, deliyered them the next day a t  Monroe, but 
it was in evidence that they were already frozen when the latter road 
received them, and hence a nonsuit was entered as to that road. 

On appeal, the verdict and judgment were for the same amount. Ap- 
peal by defendant. 

Stack & Parker for plaintifis. 
Redwine & Sikes for defendant. 

CLARK, C. J. On 30 January, 1917, R. E. L. Brown delivered to the 
defendant seventeen bags of sweet potatoes of the value of $21.15 for 
shipment to plaintiffs via Florence and Wadesboro. They arrived at  
Monroe on 6 February in a frozen and worthless condition. There is 
no conflict i n  the evidence. The potatoes were delivered a t  Chadbourn, 
10 a. m., 30 January, in first-class condition and were loaded promptly. 
They were delivered by the defendant to S. A. L. R. R. at  Wadesboro, 
N. C., on 5 February. I t  is only 121 miles from Chadbourn to Wades- 
boro via Florence. I t  is not in evidence that Florence was a transfer 
point or that the potatoes were transferred there. The defendant owned 
the line from Chadbourn, via Florence, to Wadesboro. The weather was 
normal up to the night of 3 February, when there was a sudden drop in 
temperature, whereby the potatoes were frozen and rendered worthless. 
The letters "0. R. I?." were written across the face of the bill of lading, 
and one witness testified these letters meant "Owner's risk of freezing," 
but there was no evidence that the shipper was given any reduction in 
rate on account of this provision being inserted. Besides, if the dam- 
age was caused by the defendant's negligence, i t  could not stipulate 
against its liability therefor, since the Cummins Amendment, which 
is but a recognition of the formerly universally recognized law (till 
some late decisions) that a common carrier cannot stipulate against 
liabilities for damages caused by its own negligence. 

I n  the evidence, there is no explanation of the unreasonable delay of 
seven days i n  transporting the potatoes 121 miles from Chadbourn to 
Wadesboro, nor evidence of any care by the defendant to protect the 
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potatoes from the freezing cold. I n  view of the perishable nature of 
this freight, i t  should have been delivered at Wadesboro (121 miles) 
long before the freeze on the night of 3 February. 

This is not an action for a penalty. But even if i t  had been, this is 
an interstate shipment, to which the penalty prescribed by Revisal, 
2632, does not apply. Narble Co. v. R. R., 147 N. C., 53. There was 
no delay a t  Chadbourn, where they were loaded promptly. And the 
jury were certainly justified in finding that they should have been de- 
livered to the Seaboard a t  Wadesboro, 121 miles away, by 2 February, 
which would have been seventy-two hours to traverse 121 miles. If  
delivered that day to the Seaboard, they should have reached their 
destination a t  Monroe that night or next day before the freeze. 

The stipulation "0. R. F." on the bill of lading could not release the 
company for any damages caused by its negligence. McNeill v. R. R., 
135 N. C., 682; Parker v .  R. R., 131 h'. C., 827; Ib., 133 N. C., 336. 
This rule has since been adopted by Congress, U. S. Compiled Statutes 
(1916), par. 8, 604a (being the Cummins Amendment, ratified 9 
August, 1916, ch. 301), and restoring the common-law rule. 

I t  was the duty of the defendant not only to transport the potatoes 
within a reasonable time, but also in a proper car, considering the 
season. Forrester v.  R. R., 147 N. C., 553, which was a shipment of 
fruit. 

The burden was upon the defendant to "exculpate itself from liability 
for damage to goods in transit because i t  has the best opportunity of 
knowing and proving how the injury occurred." Peele v. R. R., 149 
N. C., 393. 

I n  McGraw v. R. B., 18 W. Va., 361, it was held: '(Freezing weather 
cannot be deemed the act of God, and the carrier is liable unless he has 
been guilty of no negligence or misconduct by which loss or damage may 
have been occasioned. The mode of conveyance, the distance, the nature 
of the goods, the season of the year, and the character of the weather 
are all matters entering into the consideration of what was a reasonable 
time.'' I n  that case the potatoes were delivered to the carrier on 13 
February, to be shipped the next day. The weather was mild, and so 
continued on the 14th. When they reached their destination, a dis- 
tance of 104 miles, on the 16th they were frozen and worthless. The 
weather turned cold on the 15th, and the Court held that the carrier 
was liable. 

We find no error in the charge, which correctly instructed the jury 
that the plaintiff must satisfy them that the negligence of the defendant 
was the proximate cause of the injury. The case below was tried by 
both sides upon the theory that the potatoes were a total loss. 

The defendant excepts because the issue submitted was simply, "Is 
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the  defendant  indebted to t h e  plaint i f f ;  and  i f  so, i n  what  amount?" 
T h i s  issue, taken i n  connection w i t h  the  charge, presented clearly the  
question whether the  defendant  mas gui l ty  of negligence, a n d  i f  so, was  
it t h e  proximate cause of t h e  i n j u r y  and  the  amount  of the damage. 
T h e  issues a r e  sufficient i f ,  a s  here, a l l  phases of t h e  m a t t e r  i n  contro- 
versy can  be presented. C a w  c. Slerander, 169 N. C., 665. 

N o  error. 

SOUTHERN RAILWAY COMPANY v. J. E. LATHAM AND GREENSBORO 
WAREHOUSE AR'D STORAGE COMPAXY. 

(Filed 13 November, 1018.) 

1. Carriers of Goods-Freight Rates-Legal Rates-Agreements-Federal 
Statutes-Interstate Commerce Commission-Corporation Commission. 

The rates of transportation allorred carriers of freight are  those estab- 
lisliccl by tlie Interstate Commerce Commission, under the Federal stat- 
utes a s  to interstate commerce, and by the State Corporation Commission, 
untler tlie State statutes a s  to intrastate commerce, which may not be 
aflected by any agreement to the contrary between the carriers or their 
agents or employees and the shipper; and, not~~ithstanding sucli agree- 
ment, the carrier may demand and enforce the rates established by law. 

2. Same-Intermediate Points-Credit Allowances-Discrimination. 
TT'liere, under legally establishcil tariffs, a shipper is allowed as  a credit 

upon the amount of full transportation charges, on a certain commoclity, 
freight he had prepaid to a certain intermediate point, by way of an 
"expense bill," and to be established in a s~ecified way, but requiring that 
the further transportation to destination be made before a certain date 
in each year, any agreement made to the contrary be twen  the carrier and 
the shipper, re~pecting a later date than that allowed and established pur- 
snant to the Ian,, amounts to an unlnwful discrimination, and is un- 
enforcible. The objection that the pleadings in this case mere directed 
solely to the agreement, arid that recovery by the carrier should not therc- 
fore be allowecl, is  untenable. 

ACTIOX, tried before Adnms, J., and  a jury, a t  Apr i l  Term,  1918, of 
GUILFORD. 

T h e  action is  to  recover b y  reason of freight  charges on shipments  of 
cotton made  by  defendants over plaintiff road i n  September, 1910, and, 
thereafter ,  t o  ~ a r i o u s  points in a n d  beyond borders of t h e  State ,  t h e  
balance due  on such charges alleged i n  the  complaint amounting t o  
$1,192.76. O n  denial of liability, t h e  case was  heard  on  the three fol- 
lowing issues : 

1. D i d  the  plaintiff a n d  the  defendants enter into a n  agreement by 
27-1'76 
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the terms of which the defendants were to pay to plaintiff the freight 
for the several shipments set out in the complaint? 

2. Were the various articles set out in the complaint reshipped after 
31st August following the date of the original shipments to Greensboro? 

3. I n  what amount, if any, are the defendants indebted to the plain- 
tiff for unpaid freight ? 

The first of these issues was submitted to the consideration of the jury 
and answered ((NO." The second was answered "Yes," by consent, and 
third not answered, the court having instructed the jury that if their 
answer to first issue should be "No" the third issue need not be answered. 

Judgment on the verdict for defendants, and plaintiff excepted and 
appealed, assigning errors. 

Wilson d Frazier for plaintiff. 
R. D. Douglass for defendant. 

HOKE, J. There seems to be no substantial difference between these 
parties as to the essential facts of the controversy. From the admissions 
in the pleadings and the facts in evidence, i t  appears that plaintiff rail- 
road, a common carrier of inter and intrastate commerce, in  obedience to 
and in accordance with the Federal and State statutes applicable and the 
rules and regulations of the Interstate Commerce Commission and of the 
Corporation Commission of North Carolina, has duly established a sched- 
ule and tariff of rates in shipments of freight into and out of Greensboro, 
N. C., and that the same were in force at  the time of the shipments of 
cotton, the subject-matter of the suit; that under a provision of these 
tariffs, both Federal and State, according to the respective character 
of the shipments, there was a warehousing privilege open to defendants 
and other dealers in like case, by which, as shippers of cotton into 
Greensboro from other points, they were privileged to ship it out (when 
a back haul was not involved) within the life of the "exwense bill" 
allowing the through rates from the point of' origin to final destination, 
the shippers producing the original freight bills covering such inbound 
cotton to show they were entitled to the privilege of using sums origi- 
nally paid in satisfaction of or payments on the amount due for the 
entire distance. 

I n  reference to this privilege, another provision of the established 
tariffs is ('That paid freight bills for cotton handled under this arrange- 
ment will not be accepted for shipment after 31st August following 
the date upon which they were made"; that a large amount of cotton 
shipped into Greensboro by defendants over plaintiff railroad prior to 
31 August, 1910, was shipped out again after that date, principally in  
September and October following, to different points in  and out of the 
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State, and the amount due for freight thereon, according to the estab- 
lished rates out of Greensboro, aggregated the sum of $1,200 and over; 
that the duplicate bills of lading on these reshipments produced at the 
trial contained "order notify" and "freight prepaid," and the 
oral eridence in reference to the meaning of this last entry was that i t  
signified that shippers were to prepay the freight in  protection of the 
ultimate consignee; that defendants, on these shipments, had paid only 
a small amount in money, not as much as $20, and had undertaken to " ,  

settle the amount due on the basis of a through rate charge from the - - 
original point of shipment to the final destination and to satisfy the 
sum so estimated by means of these "expense bills"-that is, the amount 
of freight paid on the original shipments into Greensboro-and this 
when, according to the provisions of the tariff applicable, the time of 
the "privilege" had expired and these shipments were no longer avail- 
able for the uuruose. 

L 1 

From these the facts chiefly rele~rant, admitted or not seriously con- 
troverted, it is clear that defendants are responsible for the amount 
properly due for these shipments, both as consignors under the bill of 
lading presented and under the express agreement that they were to 
prepay the freight in protection of the designated consignee, and, fur- 
ther, thpt this amount must be determined by the rates of the schedules 
and tariff established, pursuant to law. Tex .  Pac. Ry. v. Mugg & D r y -  
den, 202 U .  s., 242; Central of Ga. Ry. v. Birmingham Xand and Brick 
Co., 9 Ma. dpp.,  419; Baltimore, etc., Ry. v. N e w  Albany,  etc., Basket 
Go., 48 Ind. App., 647; Holt  v. Westcott,  43 Me., 445; Ashboro ITheel- 
b a r ~ o w  Co. 7.. Ry., 149 N. C., 261. 

I n  Ry. v.  Xllugg, supra, in the 50 Lawyers' Ed., U. S. Sup. Ct. Rep., 
1011, the syllabus of the decision is given as follows: "A common car- 
rier may exact the regular rates for an interstate shipment as shown by 
its printed and published schedule on file with the Interstate Commerce 
Conlmission and posted, etc., as required by the Interstate Commerce 
Act, although a lower rate was quoted by the carrier to the shipper 
who shipped under the lower rate so quoted." 

I n  the case from Indiana Court of Appeals, supra, it was held, among 
other things : 

"(1) That one who engages a railroad conlpany to transport freight 
in interstate commerce is liable for the established rate on such freight 
regardless of any contract the shipper niay have with the consignee. 

"(4) A shipper must take notice of the rates for interstate shipments, 
and he relies at his peril on the statements of the carrier's agents. 

" ( 5 )  An interstate carrier is not estopped from recovering the bal- 
ance due for a shipment by the unauthorized act 'of its agent in quoting 
an illegal freight rate." 
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I n  Central of Ga. Ry .  v.  Birmingham Sand and Brick Co., supra, the 
principles applicable are given as follows: 

"(1) A carrier may look either to the consignor, with whom the con- 
tract of shipment is made, or to the consignee for the freight. 

"(3) Under the Interstate Commerce Act, the freight rate of an inter- 
state shipment is not that named in  the bill of lading or contract of 
shipment, but the lawful rate existing at  the time, whether or not such 
rate is known to the consignor or the consignee, and regardless of 
whether the parties were misled by the carrier as to the lawful rate or 
whether i t  had posted the lawful rate as required by the statute; hence 
the carrier cannot by any act estop itself from demanding the lawful 
rate.'' 

And in  43 Me., supra: "In all cases where goods are shipped by a 
consignor under a contract or for his benefit, he is originally liable for 
the freight." 

These being the correct and controlling positions on the subject, 
recognized both in Federal and State decisions, there was error to plain- 
tiff's prejudice in making the rights of the parties to depend on an 
answer to the first issue in defendant's favor, that issue referring to the 
amount due for freight by the agreement had between them, and the 
jury having answered the second issue "Yes," thereby determining that 
the time of the interfering privilege had expired, the freight due and 
collectible for these shipments is that fixed by the law and may not be 
changed or modified by agreement between the shipper and the carrier's 
agent. 

I t  is urged for defendants that this position is not open to plaintiffs 
for the reason that in his pleadings he has based his right to recover on 
an express agreement to pay a stated amount of freight, and this issue 
having been found against plaintiff it is precluded from insisting on 
any other or further recovery; but this view is entirely too restricted, 
and, without going into a full statement of the pleadings, we are all of 
opinion that the allegations of the complaint are fully broad enough to 
cover this phase of plaintiff's demand and are designed and well framed 
for the purpose. 

It is coming to be more and more recognized that, with a minimum 
of official interference, a government is required at  times to establish 
regulations to afford its citizens equal opportunity in their industrial 
and commercial life-a requirement that is nowhere more imperative 
than in preventing discrimination among shippers of freight with our 
public service companies. These statutes enacted for this purpose and 
the rules and regulations thereunder designed to effect as far as possible 
an equal charge for like service among all shippers, permit no deviation 
by agreement or attempted adjustment of the parties. Xot only so, but 
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t h e  companies, a s  stated b y  his  Honor,  a r e  directed a n d  enjoined to 
exhaust  all  legal remedies i n  enforcement of t h e  established rates. 

O n  t h e  record and  facts  i n  evidence, as  they now appear ,  we a r e  of 
opinion t h a t  plaintiff i s  entitled t o  recover the  balance due  f o r  these 
shipments on the  basis of f reight  charges established pursuan t  t o  law, 
a n d  this  will be certified t h a t  the  amount  m a y  be ascertained a n d  deter- 
mined i n  response to  t h e  th i rd  issue. 

New tr ial .  

MARTHA F. RIDGE, ADMX., v. CITY O F  HIGH POINT AND T H E  TATE 
FURNITURE COMPANY. 

(Filed 13 November, 1018.) 

1. Negligence - Master and Servant - Joint Tort Feasors - Evidence-In- 
structions-Cities and Towns-Ordinances-Implied Notice. 

Where the evidence tends to show that  the plaintiff's intestate m-as 
killed in  the performance of his duties as  conductor on a train, by being 
struck by lumber, piled a t  a street crossing close to the track by a furni- 
ture company, in violation of a city ordinance, in  an action against the 
lumber company and the city: Held, sufficient to establish the liability of 
both defendants a s  joint tort feasors; and the court having properly 
instructed the jury upon the questions of proximate cause and primary 
and secondary liability as  between the defendants, their verdict is  sus- 
tained on appeal. 

2. Negligence-City Ordinances, Violation-Proximate Cause. 
The violation of a city ordinance which produces an injury, while negli- 

gence per se, may only become actionable when the proximate cause 
thereof. 

3. Negligence-Contributory Negligence-Evidence-Questions for Jury. 
Where there is eviclence tending to show that  the plaintiff's intestate, a 

conductor on a freight train, was killed through the joint negligence of 
a furniture company and a n  incorporated town, by being struck by a pile 
of lumber left too near the track, while he was attending to his duties, a t  
dark, standing on the step of the ca r ;  that he had remarked the day before 
upon the lumber being dangerously near the track, though the motor car 
had passed the place safely just before he was killed, and that  he did not 
avail himself of a safe place, reached hy ladders, on the top of the car, 
provided for him to perform the character of work he engaged in 
when killed: Held, that  the credibility of witnesses'and other matters 
were for the jury to determine, upon the question whether he acted under 
the circumstances a s  a man of ordinary prudence would have done; and 
his alleged contributory negligence in not availing himself of a safe place 
provided by his employer was not, under the particular circumstances 
shown, one of law to be decided by the court. 
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ACTION, tried before Adam,  J., and a jury, at  Xarch Term, 1918, of 

Plaintiff seeks to recover damages for the death of her husband, 
Albert I;. Ridge, which she alleges was caused by the negligence of the 
two defendants. There mas another defendant, the If. C. Public Service 
Company, but a nonsuit was entered as to it. 

The allegation of negligence is that tlle Tate Furniture Company 
piled lumber in  Perry Street so near the track of the railroad company 
as to make it dangerous to passing cars and those operating them, and 
that this was also forbiddell by an ordiilance of the city of High Point, 
and that its codefendant permitted the lumber to be so piled, whereas 
i t  was required by its charter to keep its streets clear of obstructions 
and to see that they were properly lighted. 

There is no serious contention that the lumber was piled in the street 
and in close proximity to the tracks of the railroad company, and there 
was evidence tending to show that the ulaiatiff's intestate. who was the - 
conductor of one of the trains then using the track, was knocked from 
his position on the side ladder by the lumber and killed. Early in the 
mor&g of 1 June, 1917, while i t  was yet dark, the motorman, the in- 
testate being in the cab with him, drove the engine from the Tate fur- 
niture factory to the High Point furniture factory, which was a short 
distance north of the Tate factory, to get a box car which had been 
placed there several days before. The motorman testified that he had 
"no trouble" in passing the lumber that morning. The car was coupled 
to the engine, in front of it, so that i t  was pushed back along Perry 
Street to Green Street. The intestate, who was the conductor, got upon 
the step near the front of the box car, on the left side of it. and o n t h e  
same side of the track where the lulnder was piled. There Was a hand- 
hold there for him to use. H e  took this position to attend to the switch 
and give necessary signals. I t  was his duty to take care of the front 
of the train. The motorman could not see Ridge from his cab except - 
once, and that was when they were turning the curve near the High 
Point factory yard, but when the car straightened out he was not i n  the 
motorman's line of vision. The next time the motorman saw him he 
was lying on the ground near the lumber, and mas dying. The motor- 
man stopped the train and went to his assistance, but he died soon after 
he reached him. 

As they went from Greene Street a few days before (28th or 29th 
May) to the High Point factory, in order to take the car there and 
leave it, the car was behind the ecgine, and when the engine cleared the 
lumber pile the motorman noticed that the car dragged some of the 
planks from the pile of lumber, and Ridge, who was with him in the 
cab, "said something about the closeness of the lumber; that it was 
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dangerous, and some one was going to be hurt, or something to that 
effect." 

There was evidence that there was sufficient light to see the outline of - 
the pile of lumber as they approached it on their return, and the motor- 
man testified that as they went to the High Point factory that night for 
the car they did not hit the pile of lumber, but i t  remained intact. 
There also was evidence that ;ther lumber had been piled at  or about 
the same place after they had carried the car to the High Point factory. 
There was an iron st~p-ladder at  the other end of the car from where 
the intestate was standing and next to the motor engine, and it extended 
to the top of the car. There was a step-ladder to the top of the car on 
the side next to the Tate furniture factory, and a witness stated that 
had he used this ladder or stood on the top of the car his rsosition would 
have been safe, as he knew of nothing on that side, and that he could 
have given signals from the top of the car, which could have been 
reached by the ladder. The two side ladders were "diagonally opposite," 
and they and the steps and grab-irons at  the other ends were in good -. . 
condltlon. 

There was other evidence bearing more or less upon the issues, but 
we have given substantially all that we deem necessary to an under- 
standing of the real questions in~olved, and have endeavored to state 
it most favorably for the defendants. 

The jury found by their verdict that defendants were each guilty of 
negligence which approximately caused the death of plaintiff's intes- 
tate;  that he was riot guilty of contributory negligence, and then as- 
sessed the damages. Judgment and appeal. 

Clifford Frazier and John A. Bar~ inger  for plaintiff. 
King c6 Rirnbail for drfpadaizt Tate Fzcrnitz~re Company. 
Peacod, c f  Dalton for d e f ~ n d n n f  City o f  High Point. 

WALKEK, J.. after stating the casc: The defendant Tate Furniture 
Conlpany asked for certain special instructions, and the court, we think, 
gave tliese which were correct, or such parts of them as were propt3r, in 
the general charge to the jury. We cannot see why, in any phase of the 
evidence, the defendants were not jointly liable to the plaintiff for the 
death of her intestate, which vas  plainly caused by their united and 
wrongful act. Wc cannot understand .rr-hy this case, upon its uncontro- 
rerted farts or upon the evidence, which, in this respect, bears all one 
way, is not brought thereby within the principles stated a11d aplllied hy 
us in Gregg c. City of ll'ilrnington nizd James F. IT'ool, 155 N. C., 
18. As to the Tate Furniture Company, there is the additional fact, 
which vae not in  the Gwgq c o w ,  that it was directly and intentionally 
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violating an ordinance of the city of S i g h  Point when i t  piled the 
lumber in the street, and thereby obstructed it and rendered it exceed- 
ingly dangerous to persons on trains which passed that point. I n  any 
view of the facts, whether by reason of the violation of the ordinance 
or by the act itself of piling the lumber in such close proximity to the 
railroad track, that company was negligent, and there can be no doubt 
of the correctness of the verdict, which finds that this act of negligence 
caused the death of the intestate. Upon the evidence, this proposition is 
is hardly arguable. The city is also liable because, as the jury properly 
found, i t  had notice, or should in the exercise of due care have had notice, 
that this lumber had been carelessly piled in the street so as to become an 
obstruction to those entitled to use it and a menace to those operating 
the trains on the railroad track. I t  was a public nuisance as defined 
and understood by the law. But the court left the question of negli- 
gence to the jury for them to find the facts, with proper instructions 
as to the law of negligence. I t  would, upon the facts, which cannot be 
seriously denied, appear that there was negligence on the part of both 
defendants which was the proximate cause of the death, not consider- 
ing now the contributory negligence of the intestate, if there was any. 
There was a clear violation of the ordinance when the lumber was piled 
in Perry Street, and this was negligence per se, or, in other words, it was 
negligence, as matter of law, to be declared by the court, but it was not 
actionable negligence as it may have resulted in no actual harm. I n  order 
to make i t  actionable, it was necessary to show that it mas the proximate 
cause of the death, as the two must unite so as to become actionable. 
This is fully explained in Ledbetter v. English, 166 S. C., 125; Nc- 
Neil1 v. R. R. Co., 167 X .  C., 390;  P a u l  v. R. R. Co., 170 IT. C., 230. 

I t  was said by Justice -411en in the Paul Case: "It is established by 
the evidence that the defendant blocked a public crossing in the town 
of Parkton with a train of cars in  violation of the ordinance of the 
town, and this is negligence; but a plaintiff cannot recover upon proof 
of negligence alone. H e  must go further and show that the negligence 
complained of is the proximate cause of his injury." 

And in Rich v. Electric Co., 152 N .  C., 694, by Justice illanning: "It 
seems to us that the principle is clearly settled by this Court in the cases 
cited that while the violation of a statute is negligence, yet to entitle the 
plaintiff seeking to recoTer damages for an injury sustained, be must 
show a causal connection between the injury received and the disregard 
of the statutory prohibition or mandate-that the injury was the proxi- 
mate cause; and this requirement is fundamental in the law of negli- 
gence." 

The Court said ill Ledbetter v. English, supra,  at 11. 130: "When it 
is remembered that negligence is the failure to perform a duty irnposed 
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by law, i t  necessarily follows that the failure, without legal excuse, to 
obey the provisions of a statute or ordinance imposing a public duty is 
negligence, and not merely evidence of negligence, and that when this 
is proven, the plaintiff has furnished some evidence of a right to recover, 
which can, however, avail him nothing unless he goes further and proves 
that this failure of duty was the real or proximate cause of his injury." 

I t  may be stated another way: When the violation of a statute or 
ordinance is shown, i t  is negligence in itself, but is not actionable until 
damage appears as its proximate effect, so that a causal relation be- 
tween them is established. Brewster v. Elizabeth City,  137 X. C., 392; 
Grenshaw v. R. R. Co., 144 N.  C., 314; Hanes v. Shapiro, 168 N.  C., 
24, and McAtee v. Mfg. Co., 166 K. C., 457, where it is said: "It is 
true that no cause of action can arise by reason of a negligent default 
unless there is continuous and natural sequence and whi& a person of 
ordinary prudence could foresee mould naturally and probably ensue." 

The Court said in the Crenshaw case, supra: "The burden is always 
on the plaintiff to show by a preponderance of the evidence that the 
defendant committed a negligent act, and that it was the proximate 
cause of the injury. The two facts must coexist and be established by 
the clear weight of the evidence before a case of actionable negligence 
is made out." But the negligence of the defendants is so apparent that 
it is scarcely required that we should prolong the discussion. The court 
correctly charged as to the element of proximate cause, defining and 
explaining i t  to the jury with sufficient precision. 

As to the intestate's contributory negligence: We are unable to say, 
upon the evidence and as matter of law, that contributory negligence 
was conclusively shown, for there are permissible views of the evidence 
which make i t  a matter for  the jury. The question, at last, is whether 
the intestate acted as a man of ordinary prudence would have done in 
the same circumstances, considering t h a t  he was, at the time of his 
death, engaged in operating the train and intent upon the performance 
of his duties. When the motor engine passed the lumber pile the same 
morning there was no difficulty in passing it safely, and between 28th 
May and 1st June of that year another pile of lumber had been placed 
by the side of the track. Whether the plaintiff selected the better 
method of performing his work was also a question for the jury, and 
the learned judge submitted all the essential questions of fact to them 
with proper -explanation of the law. 

I f  he had withdrawn the question from the jury and decided i t  him- 
self as matter of law, and directed them to answer the third issue "Yes," 
it would have been error, as, for one reason-and there are others equally 
strong-he would have taken from the consideration of the jury the 
question as to the credibility of the witnesses. For illustration: i t  was 
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for them to say whether they believed the motorman when he stated 

the danger; and it was also necessary for the jury to decide whether the 
intestate exercised due care and prudence in the manner of doing his 
work. I t  is true, generally speaking, that when two methods are pre- 
sented for doing a thing, the one safe and the other dangerous, the 
servant should, in the exercise of ordinary care, adopt the safer course; 
but in its application, this rule, like all others, will be found to depend 
upon the particular facts of the case, which the jury must find. 

I t  would be useless to consider the case more exteilsivelv or more in 
detail. The charge of the court was full, and the presiding judge care- 
fully stated the contentions and explained all the rules of lam applicable 
to the facts as the jury might find them to be. I t  did riot fall short of 
a strict observance of the statute in any respect, and gave the defendants 
the full benefit of all the instructions to which they were entitled. The 
question involved was free from any difficulty in law, and the just 
result depended very largely upon how the jury should find the facts 
to be. The charge was certainly not unfa~orable to the defendants. 

Whether the city of High Point has properly brought its appeal to 
this Court or not makes little practical difference, as we hold that;if it 
has, there was no error as to either defendant. The question as to pri- 
mary and secondary liability was properly submitted to the jury, and 
we think that, in law and in fact, they ha~re returned a correct verdict 
upon that question. 

We have reviewed and examined the record with ereat care and scru- 
L 

tiny and can discover no error therein. 
No  error. 

ATLAS POWDER COMPANY v. JAMES DENTON AND OTHERS, TRADING AS 

DENTON BROS. & CAGLE, a m  AS DENTON BROS. ; CALLAHAN CON- 
STRUCTION COMPBNY, AND VIRGIxIA-CAROLINA RAILWAY COM- 
PANY. 

(Filed 13 November, 1918.) 

1. Railroads - Liens - Materialmen - Statutes - Interpretation-Notiee- 
Limitation of Action. 

Revisal. see. 2021, is not repealed by chapter 150, Laws 1913, the later 
act expressly purporting to be an amendment, and there is no conflict 
between the two acts that will fall within section 9, Laws 1913, repealing 
all acts in conflict therewith ; nor between section 2021 of the Revisal, and 
section 2018 as amended, it being the legislative intent to extend their 
provisions to those who furnish materials to the subcontractors of rail- 
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roads; and, construing the above sections in connection with section 2028 
as amended, the furnisher of materials to the contractor on an entire con- 
tract may file his itemized statement with the railroad company within 
six months after its completion, and maintain his action to enforce his 
lien, when commenced within six months thereafter. Revisal, see. 2027. 

2. Liens-Materialmen-Notice-Subcontractors-Balance Due. 
The right of one, who furnishes materials to a subcontractor, to a lien 

upon the building does not depend upon the state of the account between 
the contractor and the subcontractor, but upon the amount due the con- 
tractor by the owner at the time of the proper filing of the notice in the 
manner and form required. 

ACTION, heard by Shato, J., upon exceptions to the report of a referee, 
at  March Term, 1918, of FORSYTH. 

The plaintiff brought the action for the recovery of $1,526.67, alleged 
to be due by the defendants, Denton Bros. & Cagle, for materials fur- 
nished them, and which were used in the construction of the railroad 
belonging to the Virginia-Carolina Railway Company, the said firm he- 
ing subcontractors of the Callahan Construction Company, which held 
the contract with the railroad company for the construction of a part 
of its road in  Ashe County, in  this State. 

An extract from that part of the referee's report, which was sustained 
by the court, is as follows: 

"(1) On 2 June, 1913, the Callahan Construction Company entered 
into a contract with the Virginia-Carolina Railway Company, by the 
terms of which the former company contracted to construct a line of 
railway from a point on the State line between Virginia and North Caro- 
lina, in  Ashe County, which point was at  or near a station called Creek 
Junction, to a terminus at  Elkland, in the State of North Carolina. 

"(2) Thereafter, on the 18th day of June, 1913, the Callahan Con- 
struction Company contracted with the partnership of Denton Bros. & 
Cagle to sublet to them the work of constructing sections 18, 19, 20 and 
21 of the said line of railway, embracing approximately four miles, and 
being situated in Ashe County, North Carolina. That pursuant to said 
contract, Denton Bros. & Cagle constructed all of the said sections, with 
the exception of section 18, the work of constructing which was by agree'- 
ment taken over by the Callahan Construction Company. 

"(3) That thereafter, under a contract with Denton Bros. & Cagle, 
the Atlas Powder Company sold and delivered to the said firm for use 
in  the construction of the said sections of railway certain explosives, 
and the said explosives so furnished were actually used in  the construc- 
tion of these sections. Under this contract the first of said explosives 
was furnished on 19 July, 1913, and the last explosives were furnished 
on the 29th day of November, 1913, and deliveries were made from 
time to time during the period intervening those dates. 
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"(4) That for said explosives, Denton Bros. & Cagle are indebted to 
the Atlas Powder Company in the sum of $1,526.67, with interest 
thereon from 28 November, 1913. 

"(5) That on 16 May, 1914, within six months from the date when 
the last explosires were furnished, the Atlas Powder Company caused 
to be duly served upon the Virginia-Carolina Railway Company and 
upon the Callahan Construction Company notices setting forth itemized 
statements of its debt against Denton Bros. St Cagle and asserting its 
claim to a lien against the property of the said railway company, and 
also its right to priority of payment of its debt out of any funds then 
due or thereafter to become due from the Virginia-Carolina Railway 
Company to the Callahan Construction Company, and to priority of 
payment out of any funds due or to become due from the Callahan 
Construction Company to Denton Bros. & Cagle. Also, on 25 May, 
1914, the Atlas Powder Company filed a statement of its claim to a lien 
against the property of the Virginia-Carolina Railway Company in  the 
office of the Clerk of the Superior Court of ilshe County, North Caro- 
lina. 

"(6) That on 10 Norember, 1914, within six months after it had 
served the notices above mentioned, the summons was issued in this 
cause by the Atlas Powder Company to institute suit for the recovery 
of the amount due for the explosives furnished Denton Bros. & Cagle 
and used by them in constructing the said sections of railway. 

" ( 7 )  That the Virginia-Carolina Railway Company became indebted 
and paid to the Callahan Construction Company subsequent to 31 May, 
1914, the sum of $75,830.43 on account of their contract for the con- 
struction of their line of railway in North Carolina, and of this amount 
the sum of $3,384.89 was for sections 19, 20 and 21, the sections upon 
which the explosives furnished by the Atlas Powder Company had been 
used. 

"(8) That the Callahan Constlwction Company, on 18 June, 1914, 
received on its contract with Virginia-Carolina Railway Company pny- 
ments aggregating the sum of $29,399,17, and that after said date it 
received the aggregate sum of $19,285.63. 

"(9) That from the itemized statement of the estimate furnished 
Denton Bros. & Cagle by Callahan Construction Company, the estimate 
of 20 June, 1914, amounted to the sum of $1,028.69." 

The referee found as a conclusion of law: 
1. That as plaintiff had not filed its notice of lien with the railway 

company within thirty days after the materials were furnished by it, 
and did not commence suit to enforce its lien within ninety days after 
such notice was given, as required by Public Laws 1913, ch. 150, sec. 
2018, it had no lien on the funds in the hands of the railway company 
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or Callahan Construction Company belonging to Denton Bros. & Cagle 
and was not entitled to judgment against the railway and the Callahan 
companies, or either of them, but that it might have a personal judg- 
ment against Denton Bros. & Cagle if they had been personally served 
with a summons, which was not done. He  sustained the pleas in  bar 
and finally adjudged that plaintiff could not recover, and recommended 
that judgment be entered dismissing the action and for costs against the 
plaintiff. The judge sustained some of plaintiffs7 exceptions to this 
report, and overruled some of its findings as to fact and law, and entered 
a judgment of which the following is a part: 

"It appearing to the satisfaction of the court that defendants James 
Denton and others, trading as Denton Bros. & Cagle, and as Denton 
Bros., are indebted to the plaintiff in the sum of $1,526.67, with interest 
thereon from 28 November, 1913, for materials, consisting of powder 
and other explosives, which were furnished said defendants by the plain- 
tiff and used by said defendants in  execution of the contract existing 
between them and the Callahan Construction Company for the con- 
struction of sections 19, 20 and 21 of the line of railway of the Virginia- 
Carolina Railway Company, said sections being located in  the county 
of Ashe, North Carolina, and that plaintiff, on 16 May, 1914, and 
within six months from the date when the last of said materials were 
furnished caused to be served upon the Virginia-Carolina Railway 
Company and Callahan Construction Company notice of lien, as re- 
quired by the provisions of chapter 48 of the Revisal of 1908, and the 
acts amendatory thereof, and that on 28 May, 1914, the plaintiff filed 
a statement and notice of its claim of lien against the property of the 
Virginia-Carolina Railway Company in the office of the Clerk of the 
Superior Court of Ashe County, North Carolina; and that the plaintiff 
began to furnish to the defendants Denton Bros. and Denton Bros. & 
Cagle the materials as aforesaid on 19 July, 1913, and finished furnish- 
ing said materials on 29 November, 1913, deliveries being made from 
time to time during the period intervening between these days, all in  
accordance with a contract for said materials between the plaintiff and 
the defendants Denton Rros. & Cagle and Denton Bros." 

The court thereupon adjudged that plaintiff recover of the railway 
company and the Callahan Construction Company the sum of $1,028.69, 
the amount due to Denton Bros. and Denton Bros. & Cagle, and declared 
the sum to be a material furnisher's lien under Revisal of 1908, ch. 48, 
and amendments thereto, upon the line of the railway company in  the 
county of Ashe, and particularly upon sections 19, 20, and 21 thereof, as 
of 19 July, 1913, the referee having held that the act of 1913, being 
chapter 150 of the Public Laws of that year, was the only law upon the 
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subject, it having repealed sections 2018, 2021, 2022, 2027 and 2028 of 
the said Revisal. 

From the judgment both parties appealed. The plaintiff because it 
claimed to be entitled to recover $1,526.67 and interest, or its entire 
claim, with a lien therefor under the statute, and defendant because i t  
claimed that plaintiff was not entitled to recover anything, neither under 
the statute before mentioned nor under its garnishment proceedings, as 
this State is not the situs of the debt. 

Philip Williams a d  Manly, Hendren & Wornble for plaintiff. 
S. C. Bouie, S. P. Grares, A. E. Holton, and L. M.  Swink for de- 

f endants. 

WALKEE, J., after stating the case: The contention of the defendants 
is that chapter 150 of Public Laws 1913 repeals sections 2021 and 2022 
of the Revisal in respect to the lien of mechanics, laborers, artisans, 
for work and labor done in the construction or repair of a railroad, 
and of persons mho.furnish material for the same, and that now the 
only lieu, and remedy to enforce it, is that given by the said act of 
1913, and that as plaintiff's notice of lien was not filed with the rail- 
road conlpany in this case within the time fixed by section 2018, they 
cannot recover; ~ h i l e  the plaintiff contends that section 2021 was not 
repealed by Laws of 1913, and is still in  force, and as the notice was 
given v~ithin the time fixed by section 7 of chapter 150 of those laws, 
they are entitled to recover the full amount due to them by the sub- 
contractors to whom they furnished the materials which were used on 
sections 19, 20 and 21 of the railroad. 

The referee held with the defendants, and the judge sustained plain- 
tiff's exceptions to the report of the referee, but gave judgment only for 
a part of the claim, though he mas of tlie opinion that the Laws of 
1913 did not repeal sections 2021 and 2022 of the Rerisal. This con- 
clusion 11-ds reached because the presiding judge held that the amount 
to be recovered did not depend upon the state of the account between 
the oTvner of the railroad and the contractor, but upon that between the 
contractor and the subcontractor. 

The judge held correctly that chapter 150 of the Laws of 1913 did 
not repeal section 2021 of the Revisal, but we think he erred in holding 
that the state of the account betveen the owner and the contractor is 
not tlie standard by which to measure the amount of the plaintiff's 
recovery. 

The Laws of 1913 did not repeal section 2021 of the Revisal because, 
on its face, it purports simply to amend it as follows: "And after the 
notice herein provided is given, no payment to the contractor shall be 
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a credit on or a discharge of the lien herein provided." I t  would appear 
from this that the Legislature intended to continue that section in full 
force and effect. Chapter 150 of the Laws of 1913, contains the fol- 
lowing sections : 

"See. 9. That all local lien laws are hereby repealed, and all laws 
and parts of laws in conflict with this act, whether local or public, are 
hereby repealed. 

"Sec. 10. This act shall be in force from and after its ratification." 
Those sections do not repeal section 2021 of the Revisal because there 

is no conflict between that section and the Laws of 1913, chapter 150. 
The supposed conflict is said to exist between section 2021 of the Revisal 
and section 2018, as i t  appears in  the Laws of 1913, chapter 150, but 
the two sections can be easily reconciled. 

Section 2018 was amended by Laws of 1913 so as to extend the bene- 
fit of its provisions to those persons who furnish materials, and, further, 
i t  allows notice to be given to the railroad company, in the case of a 
laborer, within twenty days after the performance of labor for thirty 
or a less number of days, and, in the case of one who has furnished 
material, where the contractor has become indebted for more than thirty 
days for material, the notice must be given within thirty days after the 
materials were furnished, by the person who furnished the materials. 

Under section 2021 and section 2028, as amended by the Laws of 1913, 
chapter 150, the statement of the account is required to be delivered to 
the owner a t  any time before he has paid the contractor and within six 
months after the completion of the labor or the final furnishing of the 
materials. It, therefore, appears that there is a substantial difference 
between section 2018 and section 2021 as amended by the Laws of 1913. 
Besides, section 2028, as amended by those laws, reads as follows: 
"Notice of lien shall be filed, as hereinbefore provided, except in  those 
cases where a shorter time is prescribed, at  any time within six months 
after the completion of the labor or the final furnishing of the materials 
or the gathering of the crops." The "shorter time" here mentioned 
evidently refers to the notice required to be given by section 2018, and 
i t  was intended to provide for a longer time within which to give notice, 
that is, six months, where the transaction has been completed by the 
'(final furnishing" of the materials, and this is that kind of a case. The 
notice, therefore, was given in due time and i t  becomes unnecessary to 
consider the question raised as to the legal effect of the garnishment 
proceedings. 

The second question relates to the amount of the recovery. The 
court held that plaintiff was entitled to recover the sum of $1,028.69, 
while the $aintiff insisted that i t  was entitled to judgment for the full 
amount of its claim, or $1,526.67, and whether the one amount or the 
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other should be allowed depends, as we have intimated, upon the ques- 
tion whether the true amount is to be determined by the state of the 
account between the railroad company and the contractor or between 
the latter and his subcontractor. I t  is manifest from a simple reading 
of the statute, as we think, that its meaning is that the plaintiff shall 
receive the full amount of his just claim for materials furnished by it, 
provided there is so much due by the railroad company to the contractor 
when the notice is given, as provided by the law, and i t  has been so 
held by this Court. 

The question arose in Brick Co. zl. Pulley, 168 IT. C., 371, where, as 
the syllabus of the case shows, the Court decided: "The claimants for 
liens for material, etc., furnished for building, under Revisal, secs. 2020 
and 2021, are not only required to show, in order to establish their liens, 
that the materials were actually used in its construction, but that they 
mere furnished to some one having contract relations to the morli. Re- - 
visal, sec. 2019. One who has furnished material used in the construc- 
tion of the building under contract with the subcontractor, by giving 
the proper notice to the owner, is substituted to the rights of the con- 
tractor, and his lien is enforcible against any and all sums which may 
be due from the owner to him at the time of notice given or which are - 
subsequently earned under the terms and conditions of the contract. 
Revisal, secs. 2019, 2020, 2021. One furnishing material to a subcon- 
tractor, which is used in a building, who gives to the owner the notice 
required by statute before payment made to the contractor, acquires a 
right to enforce his statutory lien regardless of the state of the account 
between the contractor and the subcontractor." 

Justice Hoke says, in the opinion of the Court as delirered by him: 
"Where such lien arises under the provisions of the statute, it docs so 
by substituting the claimant to the rights of the contractor, enforcible, 
as stated, against any and all sums which may be due from the owner 
at  the time of notice given or which are subsequently earned under the 
terms and stipulations of the contract. I n  well-considered cases it is 
said to amount to an assignment pro tanto of the amount due or to be- 
come due from the owner to the principal contractor, and this regnrd- 
less of the state of the account between the principal contractor and the 
subcontractor, who may be the debtor of the claimant." 

And again, when quoting from Bogel v. Luotwielcr, 130 N.  Y., 190: 
"The respondent makes the further point that i t  does not appear that 
the contractor is indebted to the subcontractor, Poppet, for the work 
and labor and material furnished in painting the house, and for that 
reason the appellant did not establish a valid lien on the premises, We 
cannot assume that Poppet has been paid, and until the contrary ap- 
pears, it may be presumed that he has not been, as a liability once 
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created is supposed to continue until i t  is shown that it has been dis- 
charged. But if it appeared that Poppet had been paid for the work 
and labor which he performed, the right of the appellant to place a lien 
upon the premises as a security for his debt mas not thereby extin- 
guished, for the right was secured to him by statute, and its validity is 
not made to depend upon the question whether his vendee had been paid 
by the party with whom the latter contracted to do the work and labor. 
Such a construction placed upon the statute would contravene and de- 
feat its express objects and purposes, and so far as i t  mas intended as 
a protection for materialmen and laborers it mould enable the contractor 
and subcontractor, by concert of action, to deprive them of the benefits 
of the statute." 

The same was held in Potccll i l .  Lumber Co., 168 d C., 632, the legal 
purport of that case being that where the furnish&r of material to a sub- 
contractor has notified the owner of the building or other structure 
upon which the work is bang  done and perfected his lien, ks required 
by the statute, and it appears in an action to enforce the lien that the 
owner is still indebted to the principal contractor in a sufficient sum to 
pay the amount due for the materials which, as here, have been used in 
the work of construction, the same is applicable to the payment of the 
claimant's demand to the extent necessary for that purpose, regardless 
of the state of accounts between the contractor and the subcontractor, 
citing Brick Co. v. Pulley, supra. 

Any illjustice in disregarding the state of the account between the 
contractor and the subcontractor is more apparent than real, if there is 
any at  all, for the contractor can protect himself by the exercise of 
proper care and diligence. The idea is that the materials have bene- 
fited the property upon which they were used-here that part of the 
railroad allotted to the subcontractor-and i t  is nothing but right that 
the materialman should be compensated. The railroad company is not 
harmed because it only pays out what it justly owes. 

The court should have g i ~ ~ e n  judgment for the full amount of plain- 
tiff's claim, and it t d l  be corrected in this respect. 

Error. 



434 I N  THE SUPREME COURT. [I76 

MARY FREEMAN ET BL. v. J. TV. LIDE, Em., ET AL. 

(Filed 20 November, 1918.) 

1. Constitutional Law - Married Women - Separate Property-Wills-De- 
vise-Deeds and Conveyances-Statutes. 

Under the provisions of Article X, see. 6, of our Constitution, and as 
later declared by our statutes, a married moman may now devise and 
bequeath her separate real and personal property as if she vere a feme 
sole, which does not apply to a conveyance of her realty by deed. 

2. Constitutional Law-Trusts-Uses and Trusts-Statute of Uses-Married 
Women-Wills-Devise-Powers of Disposition. 

A devise of land to the husband in trust that he will "take, hold and 
receire the same for the sole and separate use of" his wife, her heirs and 
assigns; whether since the adoption of the Constitution of 1868, Art. X, 
see. 6, as to her separate estate, equity would regard the naked legal title 
as being in the trustee, and unite it with the equitable title in her, or 
regard the trust as an active one, Qucere; and Held, in the absence of any 
prohibitory terms in the instrument, the constitutional power given to the 
wife to devise her lands as if she were unmarried will be read into the 
instrument; and her devise, taking effect at  her death, necessarily with 
the termination of the purpose of the trust, is valid and enforcible. 

3. Constitutional Law - Constitution of 1868, when Effective - Adoption- 
Approval by Congress. 

Our Constitution of 1868, in this case, with relation to the separate 
property of a feme covert, Art. X, sec. 6, took effect upon its adoption by 
the State, and not from the later date when Congress approved it. 

ACTION, heard by Adams, J., upon a case agreed, at  September Term, 
1918, of RICHMOND. 

On 17 June, 1868, Mrs. Harriet H. Strong executed and delivered 
her deed to John H. Williamson, husband of Phebe Williamson, con- 
veying the undivided one-half of all the property, real, personal and 
mixed, which belonged to the grantor as heir a t  law, devisee and dis- 
tributee of Henry W. Harrington, except the annuity settled upon the 
grantor by the will of Henry W. Harrington. The trusts declared in  
the deed are thus stated: "But in trust, nevertheless, that the said 
party of the second part will take, receive and hold the same for the 
sole and separate use of the said Phebe Williamson, her heirs and as- 
signs, forever." 

The above is the only declaration of trust found in  the deed, and the 
only language of the deed describing the duties of the trustee or imposing 
any duties upon him-that is, that he shall "take, receive and hold." 
Mrs. Williamson, as stated in the deed, was the object of Mrs. Strong's 
affection and bounty. Mrs. Williamson died i n  November, 1910, leav- 
ing a last will and testament, and by it devised all her estate, particu- 
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larly naming the trust estate, to her husband, Dr. John H. Williamson. 
All the children of Dr. and Mrs. Williamson had predeceased their 
mother and father. The will was duly admitted to probate. Under it, 
Dr. Williamson took possession in his own name of the estate of his 
wife, and a t  his death left a will disposing of it. His  will was duly 
admitted to probate. And under it, and acting by order of the court, 
the land has been sold and purchased by various and sundry persons. 
The plaintiffs are the collateral kin and heirs a t  law of Mrs. William- 
son. The defendants demurred to the complaint, which set out in  detail 
the facts, and his Honor, Judge A d a m ,  sustained the demurrer, and 
plaintiffs appealed. 

Lorenzo Medlin, H.  S .  Boggan, and Stack & Parker for plaintiffs. 
F.  W .  B y n u m  and J .  8. Manning for defendants. 

WALKER, J., after stating the case: The question presented is, Did 
.the property conveyed by the deed of Mrs. Strong of date 17 June, 1868, 
pass under the will of Mrs. Williamson to her husband, Dr. John H. 
Williamson ? 

The deed of Mrs. Strong was executed after the adoption of the Con- 
stitution of 1868, which took effect for purposes of domestic policy, and 
so far  as the question in this case is concerned, in  April, 1868, and not 
when Congress approved it. This was held in the following cases: 
Pemberton v. McRae, 75 N.  C., 497; Lash v. Thomas, 86 N .  C., 313; 
Zheen v. Xummey, 80 N.  C., 188; Comrs. v. Call, 123 N. C., at  p. 321. 
See, also, S .  v. Cantwell, 142 N. C., 604, and Reade v. Durham, 173 
N. C., 668. 

The question, therefore, must be determined in  view of the constitu- 
tional provision contained in article 10, section 6, which reads as fol- 
lows: "The real and personal property of any female in  this State 
acquired before marriage, and all property, real and personal, to which 
she may, after marriage, become in any manner entitled, shall be and 
remain the sole and separate estate and property of such female, and 
shall not be liable for any debts, obligations or engagements of her hus- 
band, and may be devised and bequeathed and, with the written assent 
of her husband, conveyed by her as if she were unmarried." 

We need not consider what were the rights of a married woman at 
common law, or whether she could, before the adoption of the Consti- 
tution of 1868, devise or bequeath her property, real or personal, as 
whatever the law may then have been, i t  is perfectly clear that under 
article 10, section 6, of the Constitution, she has such a right by its 
express language, and this right has since been confirmed by statute. 
Acts of 1871-2, ch. 193, see. 31; Battle's Rev., ch. 69, see. 31; Code, see. 
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2138; Revisal, see. 3133. The statute and the Code giving the power 
to will property "subject to the husband's right of curtesy," and the 
Revisal giving i t  absolutely. 

We need not consider whether, by the Constitution, she has the abso- 
lute right to devise and bequeath her property unaffected by the restric- 
tion of the statutes as to the husband's curtesy, for here, by her will, 
she devised the property in  dispute to her husband, and instead of get- 
ting a life estate as tenant by the curtesy, he acquired the fee. The Act 
of 1871-2, ch. 193, see. 31, provided that a married woman should have 
the power to derise and bequeath her property as if she were a feme 
sole. T i d d y  v. Graves, 126 K. C., 620. The Revisal, see. 3140, provides 
that a person may by will dispose of "All real and personal estate 
which he shall be entitled to at  the time of his death, and which, if not 
so devised, bequeathed, or disposed of, would descend or devolve upon 
his heirs at  lam or upon his executor or administrator." 

But the plaintiffs contend (1) that the words in the declaration of 
the trust, "to the sole and separate use of the said Phebe Williamson, 
her heirs and assigns," creates an active trust in the trustee and pre- 
vents the statute from executing the use; (2) that the deed being silent 
as to the method of disposition, Mrs. Williamson was powerless to de- 
vise or convey the property. 

These contentions of the plaintiffs are rested upon the decision of this 
Court in K i r b y  v. Boyet te ,  118 N. C., 244, wherein i t  was held that the 
words "for the sole and separate use," or equivalent language qualify- 
ing the estate of a trustee for a married woman, must be construed as 
manifesting the intent on the part of the grantor to limit her right of 
alienation to the mode and manner expressly provided in  the instru- 
ment by which the estate is created, and that the words "sole and sepa- 
rate use" create an active trust not executed by the statute. 

The defendants reply that in Perk ins  v. Brink ley ,  133 N.  C., 154, the 
Court said: "Prior to the adoption of the Constitution of 1868, the  
conveyance of land to a trustee for the benefit of a married woman 
created an active trust, for that the courts inferred i t  to be the inten- 
tion of the maker of the deed to secure to her through the,medium of 
a trustee a separate estate, and i t  fell under that class a f  uses which 
were not executed by the statute, as if 'an estate be given to trustees 
upon a trust for a married woman for her sole and separate use, and 
her receipts alone to be a sufficient discharge; or if a trust deed permit 
and suffer a f eme  covert to receive the rents to her separate use, the 
legal estate will vest in  the. trustee, and the statute will not execute i t  in 
the cestui put trust.  I n  all these cases the Court will give this construc- 
tion to the gift, if possible, for if the statute should execute the estate 
in  the married woman, certain rights would arise to the husband which 
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might defeat the intention of the donor.' As by the Constitution of 
1868, art. 10, sec. 6, 'The real and personal property of any female in 
this State acquired before marriage, and all property, real and personal, 
to which she may after marriage become in any manner entitled, shall be 
and remain the sole and separate estate and property of such female, 
and shall not be liable for any debts, obligations or engagements of her 
husband,' etc. The mife is secured in the enjoyment of her real and 
personal estate and all rents, profits and incomes accruing therefrom. 
I t  mould seem that the reason which existed for construing a declaration 
of trust for a nlarried woman created prior to the adoption of our Con- 
stitution, as an active trust, has ceased. Such seems to have been the 
view of this Court as expressed in ,IlcKensie a. Sumner,  114 N. C., 425." 

After reviewing the cases of Kirby  v. Boyette, supra, and Hardy u .  
HoZl?j, supra, the Court proceeded: "We do not think i t  improper to 
say that in the conflict between McKensie v. Szcmner and other cases 
referred to in the very learned brief of the plaintiffs' counsel in Kirby  
1;. Eoyettr ,  and the doctrine as laid down in Hardy  v. Holly and l i i rby  
c. Eoyette, v e  are of the opinion that the principle announced in X c -  
Ilcnsie c. Xumnei* is more in consonance with the reason of the thing 
and the status of the mife in respect to her property under the pro- 
visions of our present Constitution. I t  is dificult to see how the mere 
declaration of trust in  fa^-or of a married woman, there being no duties 
imposed upon the trustee or any ulterior limitation of the estate to be 
preserved, should prerelit the operation of the statute." 

I t  will be noted that the deeds construed in Kirby  c. Boyette, supra; 
H a t d y  1, .  Holly, sup~a, and other cases f~llowing those were executed 
before the Constitution of 1868, while the deed in Perliins u .  Brinkley 
was executed after the Constitution. So in Canze~on v. Hicks, 141 N. C., 
21, while the deed was executed after the Constitution of 1868, there 
mere colitingent remainders to be preserved and powers to be executed 
d i i c h  prevented the statutes from executing the use. The phraseology 
of article 10, section 6, and the use of the words "sole and separate 
estate" would clearly indicate that the Court in Perkins I? .  Rrinkley,  
supra, correctly construed that section of the Constitution, and would 
also indicate that the framers of the Constitution did not intend that a 
married wonlan should be denied the power and the right of disposition 
of her property vesting in her by deed or devise, and which, by the use 
of the words "sole and separate," created in the wife a separate estate. 
Walker. 1,. Long, 109 N. C., 510. 

111 speaking of the provisions of this section, the Court in that case 
said: "But that Constitution has wrought very material and far- 
reaching changes as to the rights, respectively, of husband and wife in 
respect to h ~ r  property, both real and personal, and enlarged hey per- 
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sonalty and her power in respect to and control over her property. . . . 
This provision is very broad, comprehensive and thorough in  its terms, 
meaning and purpose, and plainly gives and secures to the wife the 
complete ownership and control of her property as if she were unmar- 
ried, except in the single respect of conveying it. She must convey 
with the assent of the husband. I t  clearly excludes the ownership of 
the husband and such and sweeps away the common-law right or estate 
he might a t  one time have had as tenant by the curtesy initiate. The 
strong, exclusive language of the clause recited above is that the prop- 
erty 'shall be and remain the sole and separate estate and property of 
such female, the wife,' and to make the provision more thoroughly ex- 
clusive i t  further provides that such property shall not be liable for 
any debts, obligations or engagements of her husband." 

I t  seems to have been established by the decisions of the Court in this 
State a t  the time of the adoption of the Constitution of 1868 that deeds 
by which property was conveyed to a trustee for the sole and separate 
use of a married woman created an active trust in the trustee. and this 
was held because otherwise the statute would execute the use, and the 
husband would, as husband, becomes vested with rights in and control 
over his wife's property. But by the Constitution of 1868, as declared 
in  Walker v. Long, supra, the wife's property was rendered secure to 
her, and not subject to the control of, or to the debts or obligations of, 
her husband. So that it was no longer necessary to invoke the fiction 
of the law in order to protect the wife's property from the husband or 
his creditors in deeds made subsequent to the adoption of that Consti- 
tution. Cessat ratio. cessat lea. 

I t  will be conceded as clear that the creator of a trust mav declare 
such trusts and upon such terms (provided they be not contrary to law) 
and limitations upon conveying or disposing of the trust estate as he 
may please, provided the restraints upon alienation are not contrary to 
law or public policy, and there is nothing in this section of the Consti- 
tution which prohibits it. But in  the deed in the instant case there are 
no ulterior limitations to be preserved. There are no duties imposed 
upon the trustee; he is not required to rent, collect the rents or pay the 
rents over or use the property in any way. Lummus v. Davis, 160 
N.  C., 484. Xrs. Williamson being the absolute equitable owner, there 
are no ulterior limitations to be motected. and under the terms of t,he 
deed the trustee has nothing but a bare, naked legal estate, unaccom- 
panied with a single special duty. The deed, having been executed 
subsequent to the adoption of the Constitution, must be taken and con- 
strued to have been made subject to its provisions and with a knowledge 
of them, and the rules of construction-established by the Court before 
then and thereby becoming a rule of property, could not apply to such 
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deeds, however applicable to and controlling in the constructions of 
deeds made prior thereto. 

I n  Cameron, v. Hicks, 141 N.  C., 21 (27), the Court said: "Whether 
the rule should have been modified by reason of our constitutional pro- 
vision in regard to the status of married women, as suggested in Per- 
k i m  u. Brinkley, 133 N.  C., 154, i t  is useless to discuss. However this 
may be, the trust declared by the deed from Coor to Cox is active, and 
the necessity for the separation of the legal from the equitable estate 
manifest. There were contingent remainders to be preserved and powers 
to be executed. This question is discussed and so decided in accordance 
with all of the authorities in Swann v. Myers, supra. I t  may be that 
the correct doctrine is to be found by reading the language of Rtrfin, J., 
in  Hardy a. Holly, 84 N. C., 661, in  the light of what is said by Smith,  
C. J., in Norris v. Luther, 101 N.  C., 196, and Clayton v. Rose, 87 N.  C., 
106. This would seem to lead to the conclusion that, in the absence of 
any permissive provision in the deed, the wife could not convey her 
equitable separate estate, either for life or in  fee, as a feme sole, but 
could do so in the manner prescribed for the conveyance of her statu- 
tory separate estate, by joining with her husband and privy examination. 
However this may be, we are not called upon a t  this time to enter upon 
this debatable ground." 

One of the powers conferred by the Constitution and assured by it 
to married women, and confirmed by statute, is the power to devise and 
bequeath her property, real and personal, and the statute has prescribed 
a method of executing this power-the same as for men. I n  view, there- 
fore, of the changes made by the Constitution of 1868, art. 10, see. 6, 
and the cases above cited, decided since Xirby v. Boyette, supra, the 
doctrine of that case ought not to be applied to trusts declared by deed 
or will made since the adoption of the Constitution, unless the t,rust is 
an  active trust, and the mere use of the words "sole and separate use," 
without other words imposing some active duties upon the trustee or 
creating contingent estates to be preserved, ought not to prevent the 
statute from executing the use. 

We have thus stated at  length the contentions of counsel as to the 
question whether the use was executed by the statute, if the trust is 
passive, or whether it was not, because i t  was an active trust, but we do 
not deem i t  necessary to decide the question or to state our view in 
regard to it, as we are of the opinion that Mrs. Williamson had the 
power to will her property, as she did, whether this trust is active or 
not. I t  was deemed proper to state fully the contentions of counsel, as 
we have done, so that i t  would clearly appear that we are not required 
to decide the case upon any such ground, as there is a foundation upon 
which i t  can securely be based. 
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If the trust created by the deed of settlement is active, and not exe- 
cuted by the statute of uses, so that Mrs. Williamson had only the 
equitable estate or the use, we yet are of the opinion that she could 
devise the property conveyed by it under the power given to her in the 
Constitution, and also in  the statute. The trust expired at  her death, 
for i t  was then no longer necessary that i t  should continue, as the covert- 
ure, or marriage relation, was thereby severed forever. Her will took 
effect at  her death, so that the time when the trust came to an end and 
that when her will took effect were exactly coincident-one and the 
same instant. When she died the gift was discharged of the trust and 
the will took effect so as to pass the property to the devisee. But the 
identical ~uest ion has passed under the review of an able and learned 
Court, which held that a will made under the same circumstances as 
appear in  this case was effective in law to transfer the property to the 
devisee. Kiracofe v. Kiracofe, 93 Va., 591. The facts in that case were 
that by deed dated 31 March, 1887, John L. Blakemore settled to the 
separate use of his daughter, Mary E. Kiracofe, a certain tract of land 
in Augusta County, by conveying the same with general warranty of 
title to her husband, Benjamin I. Kiracofe, in trust for her benefit. 
The grantor uses the following language in prescribing the terms of the 
settlement: "In trust, nevertheless, for thesole, separate and exclusive 
use and benefit of Mary E. Kiracofe, the wife of Benjamin I. Kiracofe, 
and free and discharged from all debts, contracts, liabilities, and mari- 
tal  control of said Benjamin I .  Kiracofe." The consideration expressed 
in  the deed for this grant was the natural love and affection which the 
grantor felt and entertained towards his daughter; and by way and for 
the purpose of making an advancement to her. I n  December, 1879, 
Mary E. Kiracofe died, leaving a will in which she devised this tract 
of land to her children. The Court said: "The sole question presented 
by this appeal for our determination is whether Benjamin I. Kiracofe, 
the husband of the testatrix, has an estate as tenant by the curtesy in 
this land. The statute of 1849, now carried into section 2513 of the 
Code, expressly confers upon a married woman power to devise her 
separate estate. This express power under the statute to derise is 
equivalent to express power in the instrument so to derise. Hence 
where a married woman has a separate estate such as is created by the 
instrument under consideration, and the instrument creating the estate 
does not restrain her power of alienation, she has, by r i r t u e o f  the 
statute, complete power of alienation by will. I t  is not necessary that 
the instrument creating the estate should contain an express power in 
her to alien. She has that power under the statute unless it is re- 
strained or withheld from her by the instrument, and if she exercises her 
statutory pourer and disposes of the estate by will i t  deprives the hus- 
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band of curtesy as effectually as he would have been deprived of it 
under a similar disposition made by the wife in pursuance of a power 
vested in  her by the settlement. I f  the married woman has the power 
to devise, and fails to exercise it, her husband will be entitled to curtesy; 
but where she disposes of her separate property by will, as she has the 
right to do unless restrained, the husband's right to curtesy is lost. 
This question was decided by this Court in Chapman v. Price, 89 Va., 
392, and more recently in the case of Hutchings v. Commercial Bank, 
91 Va., 68. I t  is contended that the decision in the first-named case is 
obiter dictum; that its decision of the question was not necessary in 
that case because the language used in the instrument then before the 
court excluded the right of the husband to curtesy. I f  the court so 
understood the language in that case i t  wholly failed to make any allu- 
sion to the fact. On the contrary, i t  placed its decision squarely on the 
ground that the estate was 'a sole and separate estate,' and the wife 
having, as she had the right to do, devised the lands in questions, the 
husband had no curtesy. I n  the case at  bar, the language used in the 
deed from John L. Blackmore to Benjamin I. Eiracofe, trustee for 
Mary E. Kiracofe, creates a sole and separate equitable estate in Mary 
E. Miracofe, As already seen, there is in Mary E. Kiracofe, under the 
statute, a complete power of alienation by xviI1, that power not having 
been restrained by the instrument, and she having exercised that pourer 
and devised the estate by her last will to her children, her husband, 
Benjamin I. Kiracofe, is not entitled to curtesy therein." 

I t  mill be noted that there the question was whether the wife's will 
deprived the husband of his curtesy, and it was held that i t  did, for the 
reason that though the wife's estate was held in trust for her separate 
use and benefit she could, ner~ertheless, under the Virginia statute of 
1849 (Code, see. 2513)) which is worded like our Constitution and stat- 
utes, devise that separate estate so that it mould operate to take away 
the estate by the curtesy which, if she had died intestate, would have 
gone to her husband. 

The case of Kelly 2 % .  Alred, 65 Xiss., 495, is substantially to the same 
effect. We quote the first two lieadnotes as follows: 

"1. Under section 1169, Code of 1880, which provides that 'A mar- 
ried woman may dispose of her estate, real and personal, by last will 
and testament, in the same manner as if she was not married; a wife 
has the right to devise the homestead occupied with her husband, it 
being her separate property, unaffected by the provision of section 1260 
of the Code that 'No conveyance of the homestead interest, when this 
interest is ihe separate property of the wife, shall be d i d  and binding 
iinless signed and acknowledged by the husband living with his wife.' 

"2. The prorision of section 1279, which gires to the surriring hus- 
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band the homestead owned by his deceased wife, she having left no issue, 
was intended to apply only where the wife dies intestate." 

I n  Hickman u. Brown, 88 Ky., 371, it was held that a married woman 
could dispose of her separate estate created by deed or will, as by the 
statute she is empowered to dispose of an estate so acquired. The sepa- 
rate estate there was acquired under an ante-nuptial contract. The fol- 
lowing cases are to the same effect: Dillard v. Dillard's Exrs., 21 S. E., 
669; Bennett v. Hutchinson, 11 Kan., 398 (opinion by Judge David J. 
Brewer, afterwards Associate Justice of the Supreme Court of the 
United States) ; Emmert v.  Hays, 89 Ill., 11 ; Johnson v ,  Johnson, 24 
S. W. (Ky.), 628 (the will was in favor of the husband, as here) ; Allen 
a. Little, 5-Ohio, 66,  a t  p. 72, where it is said: 

"If a married woman is a 'female person,' she is authorized by the 
act of 1808 to make a will; and that she is thus authorized seems to be 
clear beyond a doubt to a majority of the Court. I t  has been argued 
by the counsel for the defendant that to give this construction to the 
statute would be fraught with danger. We are aware of the disabilities - 
under which a married woman labors at  common law. We are aware 
that to some intents she is esteemed as dead in law; that her contracts 
are not obligatory upon her;  that she is not answerable eren for crimes 
committed in the company of her husband. Still, notwithstanding all 
these disabilities, she may, even in England, convey her lands by fine, 
and in our own State by deed, if executed by and with her husband. 
And we do not readily perceive that there is any more danger to be 
apprehended from permitting a feme coz3ert to transfer her land by will 
than there is in  empowering her to convey by deed. . . . We go upon 
the ground that, by the statutes of 10 February, 1810, a married woman 
had an unquestionable right to make a wiil." 

And in Dillard v. Dillard, supra, it was held that "A woman had no 
power to dispose of her separate real estate acquired prior to 1 January, 
1850, unless the deed or instrument creating the same confers such 
power; but by Code 1849, ch. 122, p. 3, and Code 1887, p. 2513, she is 
given power to dispose of her separate property by will." 

There is nothing in this deed of trust that forbids Urs.  Williamson to 
will tlie property, and therefore there is no express restriction of he r  
power to do so. We are asked, though, if she cinnot convey the prop- 
erty, how can she devise i t ?  I t  is quite evident that the two powers are 
different in respect to her separate estate. She cannot convey because, 
if this is an active trust, it would violate the implied condition of the 
trust and defeat tlie very object of the trust if she were permitted to 
do so, as the deed would operate during her life, whereas a mill would 
take effect at her death, when the trust would be closed, or rather when 
the object in creating it would have been fully attained, and there would 
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no longer be any reason for continuing the trust. One of the cases we 
have cited answers this query and points out the difference between her 
making a deed and a will. Kelly v. Alre& supra. 

I n  Gardner on Wills, at  p. 96, sec. 26, the question as to the married 
woman's power to will her separate estate held in  trust or not is dis- 
cussed, and the conclusion we have arrived at  is sustained, viz., that a 
married woman owning an equitable separate estate in fee may, unless 
prohibited by the instrument creating it, devise the same; and where 
the power to make such devise is given by the Constitution or a statute, 
i t  has the same effect as if incorporated into the instrument creating the 
estate, unless she is restrained therein from exercising the power, a s  was 
held in  Kiracofe t i .  Kiracofe, 93 Qa., at  591, where the sylIabus states 
the rule. 

Our conclusion is that the demurrer was properly sustained. 
No error. 

FRANK SANFORD, ADMR. WITH THE WILL ANNEXED OF ANNIE DUNLAP, 
v. JUNIOR ORDER OF UNITED AMERICAN MECHANICS. 

(Filed 20 November, 1918.) 

1. Appeal and Error - Case-Service-Time Extended-Agreement-Stat- 
utes. 

An appeal to the Supreme Court will not be dismissed on the ground 
that the case was not served by the appellant within the statutory time, 
when the record shows that an extension thereof had been agreed upon, 
and service of the case had been accepted by the appellee within the 
extended period. 

2. New Trials-Court's Discretion-Newly Discovered Evidence-Additional 
Issues. 

Where the plaintiff's evidence discloses an additional and complete 
defense, not embraced by the pleadings or issues, and a verdict has been 
rendered on issues agreed upon, and it appears that the defendant was 
not previously aware of the evidence thus revealed, but was taken by sur- 
prise when it was disclosed, it is within the sound legal discretion of the 
trial judge to retain the issues and their answer of one in the plaintiff's 
behalf, and grant a new trial to the defendant on the issue arising from 
the evidence thus newly discovered, leaving the question of damages open. 

3. Appeal and Error - New Trial - Court's Discretion-Newly Discovered 
Evidence. 

In the absence of its abuse, the exercise of the discretion of the trial 
judge in granting a new trial after verdict, for newly discovered evidence, 
is not reviewable on appeal. 
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4. New Trials-Pleadings-Amendments. 
Where the evidence of the plaintiff shows a complete defense not em- 

braced by the pleadings or corerecl by the issues submitted to the jury, 
and the trial judge, after verdict, orders another trial and a new issue 
based upon the additional evidence, i t  is, in effect, permitting the defend- 
ant to amend his answer and present the new question, which should be 
done before the new trial is entered upon. 

5. Appeal and Error-New Trials-Findings. 
The findings of the trial judge upon which he has ordered a new trial 

upon an additional issue to those submitted are not reviewable on appeal. 

6 .  New Trials-Court's Discretion-Insurance-Evidence. 
Where an issue as to whether the death of the insured was caused by 

the excessive use of intoxicating liquors is a defense to an action on the 
policy, under its terms, and it appears upon the trial, from the plaintiff's 
evidence, that his death was caused by valvular disease of the heart, 
appearing before his acceptance as a risk, which is also a complete defense 
under the policy contract, and that the defendant was not previously aware 
thereof, it  is within the reasonable discretion of the trial judge, after rer- 
dict, to retain the issue answered in the plaintiff's faror, and to submit 
alone, on the question of the defendant's liability, an issue as to the new 
or additional defense, reserving the question as to damages. 

ACTIOX, tried before Harditzg, J., at  May Term, 1918, of RICHMOND. 
J. W. Dunlap, a t  the time of his death in March, 1918, mas a m e n  

her of Ellerbee Council, KO.  388, of defendant order, and was duly 
enrolled as a member of Class B, Funeral  Benefit Department, of the 
National Council of said order, and was in  good standing in  Ellerbee 
Council, No. 388, when he died, and by virtue of his enrollment i n  said 
Funeral  Benefit Department of the order his widow, Annie Dunlap, 
was entitled to the sum of $500 as a funeral benefit from the National 
Council of the said order as of the time he died. Due proofs of death 
were filed with the defendant. Annie Dunlap brought this action to 
recover the amount alleged to be due by defendant to her, and died 
during its pendency. T. I f .  Eming, her executor, was made party 
plaintiff, and a new action for the same cause brought within twelve 
months thereafter. T. M. Eming died, and plaintiff F rank  Sanford, 
as administrator with the will annexed of Annie Dunlap, was substi- 
tuted i n  his place as plaintiff. 

Defendant answered, denying liability, and especially because, as it 
alleged in  its answer, John  W. Dunlap's death was caused by his  in- 
temperate habits, and that  i t  is provided by section 15 of the revised 
laws of the Funeral  Benefit Department, which were in  full force and 
effect a t  the time the application of John  W. Dunlap for membership 
was filed, and at the time of his death, that  no claim should be paid 
when intemperance was the cause of the death. 
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The case came on for trial, and the defendant, after abandoning all 
other defenses, if any others existed, relied solely upon the defense that 
John W. Dunlap's death was caused by the excessive use of intoxicating 
liquor, and thereupon submitted the following issues, which were ac- 
cepted by the plaintiff and the court: 

"1. Did the deceased, John W. Dunlap, come to his death by reason 
of the excessive use of intoxicating liquor? 

"2. What amount, if any, is plaintiff entitled to recover?" 
Before the trial of these issues by the jury was commenced, "it was 

agreed, upon the suggestion of the defendant and at  its request, that if 
the jury answered the first issue 'No' the second issue should be an- 
swered '$500, with interest from 10 March, 1913,' and i t  was further 
agreed that if the jury answered the first issue 'Yes' the second issue 
should be answered 'Nothing.' " 

The jury answered the first issue ''No" and the second issue was 
answered "$500, with interest from 10 March, 1913." 

After the verdict was returned, and before the judgment was signed, 
the defendant moved to set aside the verdict and that a new trial be 
ordered. The court being of the opinion that the defendant was sur- 
prised by the evidence tending to show that John W. Dunlap's death 
was caused by valvular disease of the heart, set aside the verdict, in the 
exercise of its discretion, as to the second issue only, overruling the 
motion of the defendant as to the first issue, and ordered a new trial. 
The court then permitted the defendant to sibmit the following issues: 

"1. (Retained, with answer thereto, as above.) 
"2. Did the deceased die as a result of the disease which demon- 

strated itself prior to the deceased's admission to the order or of the 
Funeral Benefit Department ? 

''3. What amount, if any, is plaintiff entitled to recover?" 
The plaintiff excepted to the order for another trial and to the new 

issue submitted. H e  also excepted to the refusal of his motion for 
judgment upon the issues answered by the jury and the agreement of 
the parties. Plaintiff appealed. 

W. R. Jones for plaintiff. 
Douglass & Douglass for defendant. 

WALKER, J., after stating the case: The defendant's motion to dis- 
miss the appeal because the case was not served within the time fixed 
by law, or within fifteen days after the court adjourned, is fully met 
by the statements in  the supplemental transcript sent to this Court, 
which shows that an appeal was taken from the judge's order and 
refusal to give judgment, and that defendant's counsel were duly noti- 
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fied thereof and actually accepted service of the notice of appeal and 
agreed to extend the time for serving the case on appeal to 1 August, 
1918, and, besides, accepted service of the case on appeal within the 
extended time, or on 20 July, 1918. 

Defendant's other objections, not appearing in this (plaintiff's) ap- 
peal, are not before us (as defendant did not appeal), nor do they 
appear in  the record. Even if they have any merit, we cannot con- 
sider them. 

But we are of the opinion that the ruling of the judge as to the new 
issue must be sustained. The contract of insurance contained a pro- 
vision that no claim should be made "for benefits upon the death of 
any member from a disease which may have demonstrated itself prior 
to the member's admission to the order or his enrollment in the Funeral 
Benefit Department.'' The case had been tried upon the issue, whether 
the death was caused by the excessive use of intoxicating liquors, which 
was answered ((KO,)) or in favor of the plaintiff, but during the trial 
i t  appeared that the intestate had valvular disease of the heart which 
was "demonstrated" before he became a member, but this was not known 
to the order, and it thereupon moved for the submission of an addi- 
tional issue as to this malady. This the judge allowed, and his power 
to do so is challenged by the plaintiff. We do not see why, in the exer- 
cise of his discretion, he could not submit such an issue. I t  will not be 
disputed, and cannot be, that he could have set aside the issue already 
answered, but this he did not do. What he did was more favorable to 
the plaintiff, as by retaining that issue intact he preserved to plaintiff 
the benefit of the jury's answer to it. He  found as a fact that defend- 
ant had been misled and surprised by plaintiff's testimony at the trial, 
and was not in  fault in  asking for only one issue. I f  this be so, and we 
cannot review his finding of fact in respect to it, he clearly had the 
right to grant relief to the defendant. 

I n  Pharr V. R. R. Co., 132 K. C., 418, we held that when there is 
ground for setting aside a ~ e r d i c t  appearing during the trial, and of 
which defendant had notice, the court could set the verdict aside or not, 
at  its discretion; and in Fleming 21. R. R. Co., 168 N.  C., 248, that a 
ruling upon a motion for a new trial because of newly discovered evi- 
dence will not be reviewed as it involved the exercise of discretion, citing 
Munden v. Casey, 9 3  N. C., 97;  Plowers v. Alford, 111 X. C., 248; and 
in Horton v. Railway, 169 K. C., 108, that such a ruling was still dis- 
cretionary and not reviewable, though the judge found, and stated, that 
the evidence was cumulative. 

The motion here was substantially to grant an additional issue be- 
cause of newly discoxrered evidence, and we can perceive no difference 
in  principle between the ruling here and the one in the second 'case 
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cited. I t  was within the sound discretion of the court to grant the mo- 
tion i n  the furtherance of justice and a trial of the case upon its real 
merits. The plaintiff, in order to overthrow the defendant upon the 
issue submitted, offered testimony that the intestate had a fatal disease, 
which produced his death, viz., "valvular disease of the heart," and, 
therefore, that he did not die from the effects of intemperance. I t  
would not be fair  that he should be allowed to avail himself of such 
proof, which showed a direct violation of the contract, if the disease 
was properly demonstrated, and then to hold that the court could not, 
in the exercise of its discretion. allow an additional issue to meet that 
phase of the case. The matter was still in fieri, for there had been no 
judgment, and the court could have set aside the verdict, ordered a new 
trial and granted the issue. How can the plaintiff be heard to say that 
this was not done, but that the court retained the first issue, when this 
was so manifestly in  his favor? I f  i t  could set aside the issue and then 
allow the new issue and a corresponding amendment of the answer, why 
could i t  not add an issue without disturbing the first issue as i t  then 
stood? I t  was better for the plaintiff that the court merely added the 
issue, for he will merely have to succeed on one issue-that is, as to the 
valvular disease of the heart-while if the verdict had been set aside 
and the two issues were submitted he would have to succeed as to both 
of them. 

We attach no importance .to the agreement as to the original second 
issue. which is not unusual where there is no dispute as to the amount 
of the recovery. It.only meant that if the two, issues remained as they 
then were, and the first was answered "No," the amount of recovery 
should be five hundred dollars. And it will be so again, for if plaintiff 
gets a favorable answer tg the first two issues he -@ill recover the same 
amount. I t  was not agreed that he should be entitled to judgment upon 
such a verdict upon the two issues, but i t  was intended merely for the 
guidance of the jury as to the amount. 

The order of the judge submitting the new issue was impliedly 
equivalent to allowing-anamendment of the answer to correspond with 
it, and this amendment should be formally inserted in  the pleading. 
This can be done before the next trial. As we have said, the whole 
matter is still in the breast of the court, and we would be shortening its 
arm and lessening its power of control and supervision of the proceed- 
ings in  court, -thereby disabling i t  to perform its proper functions, 
should we unduly restrict its discretion in  such a matter as the one in 
question and i n  like cases. This discretion is judicial, and not merely 
personal, and certainly not an arbitrary one. I t  may be called the will 
of the judge, but i t  is to be exercised under the guidance of his sound 
judgment, and not hastily or capriciously. The rights of all the parties 
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should be considered a n d  respected a n d  due regard g i r e n  t o  them. W e  
d o  not  review the  decision unless the  exercise of this power is  plainly 
abused. Lancaster c. Bland, 168 N. C., 377;  Adickes  v. Chatham, 167 
N. C., 681;  King v. X c R a c k e n ,  168 N.  C., 621. 

W e  held in Cauley u. Durn, 167 N. C., 32, t h a t  a motion f o r  a n  
amendment, af ter  hear ing  t h e  e ~ i d e n c e ,  was addressed to the  discretion 
of the  court,  and  is  not  r e ~ i e ~ v n b l e .  I n  Blnchwell v. B. R. Co., 111 N. C., 
a t  p. 1 5 1  (first headnote) ,  i t  is  s a i d :  "The t r i a l  court  m a y  exercise a 
discretion i n  altering o r  substituting issues when those so altered o r  
substituted mill permit  a n y  specific riem of the  l aw ar is ing ou t  of t h e  
testimony to be presented." 

I t  m a y  be t h a t  the  new issue a s  allowed should be somewhat changed 
i n  fo rm,  so as  to  present more  definitely and  plainly t h e  question to be 
tried, or, i n  other  words, the  part icular  disability, with i t s  name, which 
is  alleged to avoid the  policy, so t h a t  the  ju ry  m a y  not be misled. 

There  was n o  e r ror  i n  the rul ing of the  court.  
N o  error .  

CARMA STRIDER v. GEORGE R. LEWEY. 

(Filed 20 Xorember, 1018.) 

1. Seduction-Actions-Parties-Infants-Female. 
An action for damages for seduction may be maintained by a female 

under 21 years of age, in her own name and right, against her grand- 
father, upon the ground that he took advantage of his influence over her 
innocence and virtue to accomplish his unlawful purpose. 

2. Incest - Seduction - Criminal Law-Accomglice-Influence-Evidence- 
Questions for Jury. 

While, generally, an action will not lie when the plaintiff must neces- 
sarily base the cause of action on her own violation of the criminal lam, 
and a single act of sesual intercourse, within the prohibited degree of 
consanguinity, constitutes the offense of incest, the consent of the female 
is not always essential to the guilt of the male; and where the defendant 
is  the grandfather of the plaintiff in  a civil action, and there is evidence 
tending to show that  he had raised her from her infancy ; had slept in the 
same bed with her, and, a t  the age of 16, by the exercise of his influence, 
had induced her to believe the act was not wrong, and thus designedly 
accomplished his purpose when she was innocent and virtuous: Held, it 
is for the jury to determine whether the plaintiff mas a voluntary accom- 
plice in  the commission of the crime, or whether she yielded under the 
undue and dominating influence of the defendant. 

ACTION, tr ied before Xhaw, J., a t  February  Term,  1918, of ROCKING- 
HAM. 
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At conclusion of the evidence of plaintiff a motion to nonsuit was 
sustained. Plaintiff appealed. 

Percy T. Stiers, J .  R. Joycb, and Brooks, Sapp & Kelly for plainti f .  
E. R. Scott, C. 0. McMichaeZ, P. W .  Glidewdl, and Manly, Hendren 

& Womble for defendant. 

BROWN, J. The plaintiff sues to recover damages for seduction, 
alleging that the defendant, her grandfather, took advantage of her 
youth and inexperience, and with wicked and diabolical design upon her 
innocence and virtue induced her to submit to his wishes and have sexual 
intercourse with him. The defendant denies the seduction and sexual 
intercourse. 

.Upon the conclusion of plaintiff's evidence, defendant moved to non- 
suit, contending: (1) That the plaintiff being a minor cannot maintain 
the action for seduction, as the cause of action is in her father. (2) In 
order to establish her claim, she must rely upon a criminal transaction, 
to which she is a party, viz., carnal intercourse with a grandparent, 
which makes her guilty of incest, a felony. 

The right to maintain this action by this plaintiff is upheld in Hood 
v. Sudderth, 111 N.  C., 220, cited and approved in many subsequent 
cases and at this term in Tillotson v. Currin. I n  this last-named case 
i t  is also held that the father may recover for the loss of services of hia 
daughter while a minor. 

As to the second position of defendant, we recognize the general prin- 
ciple that an action never lies when the plaintiff must necessarily base 
the cause of action on a violation by himself of the criminal law. Lloyd 
v. R. R., 151 N. C., 566; Hinton v. R. R., 172 N. C., 582. Therefore, 
it follows that if plaintiff, upon her own evidence, is necessarily guilty of 
incest, the nonsuit was properly allowed. We are of opinion, however, 
that the cause should have been submitted to the jurors upon proper 
issues and instructions, to the end that they should determine the ques- 
tion as to whether the plaintiff was guilty of incest or not. 

I t  is true that a single act of sexual intercourse between persons 
related within prohibited degrees of consanguinity constitutes incest, 
but the consent of the female is not essential to the guilt of the male. 
The crime of incest may be committed by the male without the consent- 
ing mind of the female. Taggert v. State, 111 Am. St. Rep., 24, and 
cases cited. The mere fact that this plaintiff submitted to her grand- 
father, under the evidence, does not make her necessarily an accom- 
plice in the crime. 

I n  Porah v. State, 48 A. St. Rep., 959, the Supreme Court of Wis- 
consin says: "It does not necessarily follow in such cases that the 

29-176 
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female is to be regarded as an accomplice, and particularly in a case 
like the present, in  view of the relation between the parties and the 
coercive authority of her father over her. R a i f o d  G. Sta te ,  68 Ga., 672; 
hTorton v. L'tate, 106 Ind., 163. I f ,  in the commission of the incestuous 
act, the female was the victim of force, fraud, or undue influence, so 
that she did not act voluntarily and join in the commission of the act 
with the same intent that the accused did, then she ought not to be 
regarded as an accomplice. I n  all such cases, where i t  is to be proved 
inferentially, the question of accompliceship is one of fact for the jury. 
Wharton's Criminal Evidence, sec. 440; X e r c e r  c. Sta te ,  17 Tex. App., 
452." 

I n  She l ly  2). State ,  95 Tenn., 152, the Court holds that a woman who 
consents to incestuous intercourse voluntarily and with the same intent 
that actuated the man is guilty as his accomplice, but i t  is otherwise if 
she was the victim of force, fraud or of undue influence. To same effect 
is F r e e m a n  v. Sta te ,  11 Tex., 92; 40 Am. Rep., 787, and cases cited. 

The weight of precedents is to the effect that in the crime of incest 
there may be a certain strong influence exerted, resulting from the rela- 
tionship and circumstances of the parties and the age of the female 
which overcomes her objections without amounting to that degree of 
violence which would constitute rape. Rai ford  ?;. Sta te ,  68 Ga., 672; 
T a g g e d  v. Sta te ,  111 Am. St. Rep., 24. We think there is evidence of 
such dominating and undue influence exerted by defendant orer plain- 
tiff, causing her to submit to his wishes. 

The plaintiff is the granddaughter of defendant and had resided with 
him since she was five years of age. Her grandmother, defendant's 
wife, died in March, 1916, leaving only plaintiff and her grandfather 
in the house. The plaintiff did the housework and cooking. She had 
been in habit of sleeping with defendant, her grandfather, ever since 
her early childhood. On the night of 5 May, 1916, when plaintiff was 
sixteen years of age, she slept as usual with defendant. She testifies 
that about midnight he arose, saying he was in great pain. "I asked 
him what he wanted, and he said he wanted me to give him ease, that 
his privates hurt, but did not want me to do anything wrong; that the 
Bible said that what he wanted was not wrong; that I could ask my 
grandmother or any one else I wanted to. I did not know whether it 
was wrong or not; nobody had ever talked to  me. I took his word fbr 
it and believed him. H e  kept telling me that there was no harm; that 
the Bible said not to commit adultery, but this was not adultery. After 
this talk he just went on himself and had sexual intercourse with me. 
The next morning he told me to say nothing about i t ;  that he would 
kill me; and this was the first time that I suspected that i t  was wrong. 
On the 7th of May I told my mother about it. She told me not to sleep 
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with him, that it was wrong, and to make him send me off. No other 
man had ever had intercourse with me or said anything like that to me. 
I am the mother of a child, which was born 6 February, 1917, and the 
defendant is its father." 

The plaintiff introduced witnesses who testified to her general good 
character. 

The evidence should have been submitted to the jury for their con- 
sideration, and i t  should have been left to them to determine whether 
the plaintiff was a voluntary accomplice in the commission of the crime, 
or whether she yielded because of the undue and dominating influence 
of the defendant. Their relations were such as to give him a very 
powerful influence over her. H e  had raised her and slept with her 
since her early childhood. She was ignorant, and if her testimony is 
to be believed, entirely ignorant of what sexual intercourse meant. 
Defendant assured her i t  was harmless and according to the Bible and 
exerted all his parental influence to compel her to yield to his purpose. 
Two days afterwards, when she learned the effect of what she had done 
and its immorality, she told her mother about it. I f  plaintiff's evidence 
is to be believed, a jury could reasonably draw the inference that she 
was the victim of defendant's fraudulent and undue influence, and not 
his voluntary accomplice. I t  is for the jurors to draw the inference, 
and not the judge. 

New trial. 

GEORGE E. GILL ET ALS. v. MAE HINSON PORTER ET a s .  

(Filed 20 November, 1018.) 

1. Limitation of Actions-Tenants in Common-Deeds and Conveyances- 
Adverse Possession. 

Where the grantee of a tenant in common of the entire tract of lands 
enters into possession of the whole thereof, the statute of limitations 
begins to run against all of the tenants in common, or their grantees, from 
that time ; and the position that such grantee acquired only the undivided 
interest of his grantor in the commonable land is untenable, being con- 
trary to the express terms of the conveyance and the character of the 
possession held thereunder. 

2. Same-Judgments-Estoppel-Parties-Privies-Evidence-Declarati~~. 
The grantee of a tenant in common of the entire tract of land before the 

institution of proceedings to partition them is not a privy to such proceed- 
ings or estopped by the judgment therein; and where he has entered 
under his deed and claims title by adverse possession, the acts or declara- 
tions of the parties to the proceedings cannot affect his rights. 

CLABK, C. J., and ALLEN, J., concur in the result. 
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PARTITION PROCEEDINQ begun before the Clerk of the Superior Court 
of RICHMOND. The defendant, Mrs. Mae Hinson, pleaded sole seisin. 
Whereupon the cause was transferred to term and tried July, 1918, be- 
fore Adams,  J . ,  upon these issues: 

1. Was the deed from A. W. Porter to Mae Hinson Porter executed, 
delivered, and recorded prior to 28 April, 19142 Answer: ('Yes." 

2. Are the plaintiffs, or any of them, estopped by reason of the action 
and judgment in the Superior Court of Wake County? Answer: '(Yes." 

3. Have Mae Hinson Porter and those under whom she claims been 
in  the open, adverse, and exclusive possession of the land in  contro- 
versy for twenty years before the commencement of this action under 
known and visible lines and boundaries? Answer: "Yes." 

4. Are the plaintiffs, or any of them, tenants in common with Mae 
Hinson Porter of the lands described in the complaint ? Answer : "No." 

From the judgment rendered plaintiffs appealed. 

A. R. McPhail,  J o h n  G. Mills, and James  8. Mann,ing for plaintiff. 
R7. R. Jones and Stack & Parker for defendants. 

BROWN, J. I t  is useless to consider any assignments of error except 
such as relate to the third issue, for if that finding stands the plea of 
sole seisin interposed by Nrs. Mae Hinson Porter must be sustained. 

The evidence discloses that David Gill owned the land in controversy 
and lived on it in 1865. H e  then removed to Wake County. His  son, 
Henry P. Gill, then took possession and remained on the land until 
his death in 1896. On 29 May, 1896, immediately preceding his death, 
he conveyed the entire tract of land to Daniel M. Morrison, who took 
possession and there remained until he conveyed the land to John P. 
Cameron and John M. Smith on 10 February, 1901. They entered 
and held possession until they sold to C. V. Williams and A. W. Porter, 
conveying to each separate parts of the land. A. W. Porter took and 
held possession of his part, being the land in controversy, until he con- 
veyed to his wife, Mae Hinson Porter, on 2 July, 1913. She has been 
in  possession from then until the trial. 

The judge correctly instructed the jury that the statute of limitations 
did not begin to run until 29 May, 1896, when Henry P. Gill conveyed 
the entire tract to Morrison, who then entered and claimed the land 
as his own. 

The contention that the deed from Henry P. Gill to Morrison pur- 
ports to convey only the interest of a tenant in common owned by the 
grantor cannot be maintained. The deed purports to convey the entire 
tract of land in fee simple and with full covenants of warranty. NG 
matter what was the legal effect of the trust deed of 1882, the deed from 
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H. P. Gill to Morrison constitutes good color of title to the entire tract 
described in it. When Morrison entered into possession under that 
deed, claiming the whole of the land, the statute began to run against 
the trustee, D. D. Gill. 

Assuming that the possession of H. P. Gill was not adverse to the 
other children of David Gill, the possession of Morrison and those claim- 
ing under him has been adverse for more than twenty years up to 16 
January, 1917, when the defendant Mae Hinson Porter was made a 
party to this proceeding. 

I t  is true, as contended, that A. W. Porter, John P. Cameron, and 
others were adjudged to be tenants in common of this land with plain- 
tiffs, but no such adjudication was made against Mrs. Porter. She was 
not a party to the action and is in no manner bound by the decree. The 
plaintiffs contend that if Mrs. Porter relies upon the possession of her 
husband, she can tack i t  to hers only in the character i t  had been adju- 
dicated to be. This is true if she had purchased from her husband 
pending the action, but he was not in possession when that action was 
begun on 28 April, 1914. The record shows that he had conveyed to 
Mrs. Porter by deed recorded 2 April, 1914. By operation of law, the 
tenants on the land became her tenants on that date, and from thence 
she became entitled to the rents. Her  possession then became adverse 
to all the world, including her grantor. Barrett 1%.  Brewer, 153 N.  C., 
552. 

Mrs. Porter obtained her title and possession by "purchase" on 2d 
April, 1914, and the suit entered against A. W. Porter on 28 April, 
1914, was against one who had neither title nor possession; and any 
answer filed in that suit by A. W. Porter, or any statements or conduct 
of his in  that case cannot affect the title of his grantee. Any declara- 
tion or acts of A. W. Porter after the delivery of his deed were incom- 
petent against Mrs. Porter in disparagement of her title or her posses- 
sion. Ward v. Xaunders, 28 N.  C., 382; Hodge v. Xpicer, 79 N.  C., 
223; H e a d ~ n  v. Womack,  88 N. C., 468; Grandin I ) .  Triplett,  173 N. C., 
732. 

There is a marked distinction between this case and Locklear v. Bul- 
lard, 133 N. C., 264, relied on by plaintiffs, in that A. W. Porter was 
not a tenant in  common in possession. H e  had parted with title and 
possession prior to the commencement of the action .against him. Mrs. 
Porter was not in any sense a privy to that action because she acquired 
both title and possession prior to its commencement. A privy to a 
judgment is one whose succession to the rights of property affected 
occurs after the institution of the suit and from a party to it. Bigelow 
on Estop., p. 142. 
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The cases cited by counsel for plaintiffs would be in point if the deed 
from Porter to his wife had been executed after 28 April, 1914, when 
the action against the husband was commenced. 

The charge of the court as to what constitutes adverse possession is 
strictly correct and need not be commented on as i t  follows almost 
verbatim the language of this Court in Locklear v. Savage, 159 N. C., 
236, and quoted with approval in McCaskill 1.. Lumber Co., 169 
N. C., 24. 

No error. 

W. H. SANDERS ET ILL. V. T. C.  COVINGTON ET AL. 

(Filed 20 November, 1918.) 

Taxation - Sales - Purchaser - County-Transferee-Statutes-Deeds and 
Conveyances. 

I t  is necessary to the validity of the sheriff's deed to land sold for non- 
payment of taxes that the statutory notice shall have been given the 
owner or mortgagee of the land, notice by publication to redeem, etc. 
(Revisal, sec. 2903), and that the affidavit of the holder of the certificate 
be filed (Revisal, see. 2904) ; and these requirements are not dispensed 
with when the land is bid in by the' county and the bid transferred, and 
the transferee acquires the deed direct from the sheriff, for the transferee 
then stands in the same relation to the owner as if he had bid off the prop- 
erty originally, and the special statutory provision as to the county has no 
application. 

ACTION, tried before Harding, J., at May Term, 1918, of RICHMOND. 
The cause was heard upon an agreed state of facts. From the judg- 

ment rendered plaintiffs appealed. 

J .  8. Xanning for plaintiff. 
McIntyre, Lawrence & Proctor, Fred W .  Bynum,  and W.  R. Jones 

for defendant. 

BROWN, J. This action is brought to recover possession of certain 
land sold for taxes, bid off by the county, and the bid assigned to plain- 
tiffs, to whom the sheriff executed a deed on 22 May, 1917. I t  is ad- 
mitted that no notice of sale was given to the owner, Covington, or to 
the mortgagee, and that no notice to redeem was given or published as 
required by Revisal, see. 2903, and also that no affidavit of the holder 
of the certificate has been filed as required by Revisal, sec. 2904. I t  
has been held that failure in these particulars avoids the sale and deed. 
Natthews 7%. Fry ,  141 K. C., 582; R e x f o ~ d  P. Phillips, 159 N.  C., 213; 
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McNair v. Boyd, 163 N. C., 478; Johnson v. Wilder, 166 N. C., 104. 
Plaintiffs, however, contend that as assignee of the bid of the county 
they were not required to give such notice under Revisal, sec. 2904, 
which reads, "Should the county become the purchaser, then the pro- 
visions of sections 2903 and 2904 shall not apply." 

The county of Richmond is not suing to recover the land sold for 
taxes or to foreclose a lien for taxes. The county transferred its bid to 
plaintiffs and they received a deed direct from the sheriff. They stand 
i n  same relation to the owner of the land as if they had bid off the 
property originally. I t  was incumbent upon them to give the notice 
required by law. As held in Rexford v. Phillips, supra, the apparent 
purpose of this statute is to notify the mortgagee and, through him, the 
owner of the land of the claim, so that they may save their rights. 

Affirmed. 

HORTENSE MULLIS, ADMX. OF J. L. MULLIS, DECEASED, 
v. R. M. SANDERS. 

(Filed 20 November, 1918.) 

Negligence-Evidence-Nonsuit-Questions for Jury-Trials. 
The evidence tending to show that the plaintiff's intestate, under con- 

tract to install the sawmill machinery in defendant's mill and cut his 
lumber for a certain price per thousand feet, doing the work and furnish- 
ing the labor, curved up a key to a pulley, which had theretofore laid with 
safety along the axle, and, without stopping the swift-running machinery, 
was soon thereafter caught by the curved end of the key, while he was 
tightening the pulley, and fatally injured, in the absence of the defendant, 
of whom the intestate acted independently and without his supervision or 
control: Held, insufficient to take the case to the jury upon the issue of 
defendant's negligence, or to show that he had failed in the performance 
of any duty he owed to the intestate; and a motion as of nonsuit upon the 
evidence should have been granted. 

ACTION, tried before Adams, J., at August Term, 1918, of UNION, 
upon these issues : 

1. Did the relation of master and servant exist between defendant 
and the deceased a t  the time of the injury and death, as alleged in the 
complaint ? Answer : "Yes." 

2. Was the death of the plaintiff's intestate caused by the negligence 
of the defendant, as alleged in the complaint? Answer: "Yes." 

3. Did the said intestate by his own negligence contribute to the in- 
juries causing his death, as alleged in the answer? Answer: "No." 
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4. What damages, if any, is the plaintiff entitled to recover? An- 
swer : "$1,000." 

Defendant appealed from the judgment rendered. 

Armfield, Brooks & V a n n  an,d Stack & Parker for plaintiff 
Redwine & Silces fop defendant. 

BROWN, J. We are of opinion that the motion to nonsuit should 
have been sustained. 

The evidence, taken in the most favorable view for plaintiff, tends 
to prove these facts: The defendant owned a sawmill and engine and 
also a tract of timber. He  entered into a contract with  lai in tiff's in- 
testate to operate the sawmill at intestate's expense and to haul and cut 
the timber at  $4.25 per thousand feet, the intestate doing all the work 
and furnishing all the labor. The intestate put down the sawmill and 
placed all the machinery in position and operated it under his own 
control and in absence of defendant. During the operation of the ma- 
chinery the intestate was caught by a piece of iron used as a wedge in 
tightening a pulley on a shaft, which pulley was used with a belt con- 
nected with the sawdust mover which carried off the sawdust. When 
the intestate took charge of the machinery this iron wedge extended out 
about two feet, lying on the shaft to hold the pulley, and had been oper- 
ated in this manner for a considerable time without injury to any one. 
The intestate, at  his own instance, broke off this iron bar, and in break- 
ing it turned up the end extending out from the pulley. I n  about one 
hour after he did this he endeavored to put the belt on the pulley which 
was used in carrying off the sawdust, without stopping the machinery, 
which was running at full speed. While stooping over the fast-running 
saw machinery, endeavoring to put the belt on the pulley, his clothing 
was caught on the projecting piece of iron he had broken and turned 
up. His head was pulled down on the machine and he received several 
wounds, from which he very shortly died. 

I n  no view of the evidence is plaintiff entitled to recover. The in- 
testate had complete control of the operation of the sawmill, and de- 
fendant had nothing to do with it. All the proof shows that intestate 
was killed by his clothes catching in the piece of iron he had broken 
off and bent, and about an hour afterwards. The defendant knew noth- 
ing whatever of this and had not been notified by intestate or asked to 
remedy the trouble. The intestate not only knew of the broken iron, 
but purposely caused it, and notwithstanding i t  he operated the mill at  
full speed and endeavored to adjust a belt while so running. 

We are unable to see wherein defendant failed to perform any duty 
he owed the intestate, assuming, for argument's sake, that the relation of 
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master and servant existed. The only defect claimed to exist was the bar 
of iron which the intestate himself intentionally broke off and turned up. 
H e  did not notify defendant of it or ask that i t  be remedied, but contin- 
ued to run the machinery at  full speed. While so running, he recklessly 
leaned over the rapidly running saw machinery instead of stopping it. 
His  clothing was caught in  the iron piece because he had broken it off 
so that it turned up, and thereby hooked his clothes and dragged him 
down on the machine. Intestate's death was the result of an  accident, 
the result of his own unfortunate carelessness which no foresight or 
provision of the defendant could have anticipated or prevented. 5 
Thompson on Neg., secs. 5352-5748 ; Furnace 00. v. Gross, 97 Ala., 220; 
Lewis v. Simpson, 29 Pac. Rep., 207. 

The motion to nonsuit is allowed. 
Reversed. 

JOHN STONE v. K. M. PHILLIPS. 

(Filed 20 November, 1918.) 

1. Taxation - Sales - Deeds and Conveyances -Evidence-Presumptions- 
Instructions-Trials. 

A sheriff's deed to lands sold for the nonpayment of taxes is presump- 
tive evidence that the land was subject to the taxes for the year therein 
stated ; that the taxes had not been paid before the sale ; that the property 
had been listed and assessed; that the taxes had been levied according to 
law; that,the property was sold for taxes, as stated in the deed, and that 
all statutory notices had been duly served and advertisements duly made ; 
and in an action by the owner against the purchaser at  the tax sale, in 
possession, where the tax deed has been introduced in evidence, and it is 
admitted that the purchaser's affidavit as to notice and his deed are in 
due and proper form, a charge of the court to find for the plaintiff, if the 
evidence is believed, is reversible. 

2. Taxation-Sales-Deeds and Conveyances-Tax Lists-Description. 
Where land has been conveyed by the sheriff for the nonpayment of 

taxes, under the statute, it is not required for the validity of his deed 
that the land should have been described with particularity or detail on 
the tax list, for the designation thereon is sufficient if it affords reasonable 
means of identification and does not positively mislead the owner or per- 
sons interested. 

3. Sale-Statutes-Sheriff's Deed-Reference to Owner's Deed. 
Under the provisions of the Revisal, see. 2895, a sale of land for taxes 

shall not be invalid by reason of certain irregularities ; and section 2896, 
defining these irregularities, among other things, provides that the de- 
scription on the tax list will be definite enough if sufficient to enable the 
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sheriff, or anF person interested, to cletermii~e what jwoperty is meant o r  
intended by the description, :111(1 in s ~ ~ c h  case a defectire or iuclefinite 
description may he niatle tlefinite 1)y the sheriff in  his deed : Iiemx. where 
the omner has but one lot or tract of land ~ ~ i t h i i i  the corgornte limits of a 
to\vii. :tnd reference to his deed would readily give a frill description 
thereof, the sheriff's deed to the purchaser a t  the sale for taxe.~. incorpo- 
rating this description in his deed, is sufficiently tlefinite of the land 
therein conveyed to pass the title. 

4. Taxation-Sales-Tax Lists-Listing for Taxes-Owner's Name-Princi- 
pal and Agent-Statutes. 

The seeming hardships iml~osed by Eel-isal. sec. 2894, declaritig that no 
sale of real estate for taxes shall he valid because the land n-as cllarged 
on the tax  list in the name of any other thaz the rightful owner, is mini- 
mized or removed by the last clause of the section, which invalidates the 
sale, if the rightful omner has listed the lands and paid the taxes, for i t  
was his duty to 11are done so, and not that  of the officials to perform the 
impossible task of examining into the existence of all title appearing in 
the registration books. 

5. Taxation-Sales-Deeds and Conveyances-Sheriff's Deeds-Description 
-Listing for  Taxes-Owner's Name-Evidence-Instructions-Appeal 
and Error-Trials. 

The omier of 1a:lds within an incorporated town sold a part thereof, 
and the whole of this tract was listed on the tax books in the rlame of the 
original owner, designated a s  that within the town, and, after notice to 
him and his purchaser, was sold for taxes, and a deed made therefor by 
the sheriff to a purchaser a t  the sale for taxes, sufficient in form to pass 
the title, with description obtained by reference to the deed made to the 
original owner, wlio had only this lot of land within the town. The pur- 
chaser a t  the tau sale entered into possession, and the grantee of the 
original owner brought his action involving tlie title. Upon the evidence 
in the case: Held, an instruction by the court to the jury to answer the 
issue for the plaintiff, if they believed the evidence, is reversible error. 

6. Taxation-Listing for Taxes-Statutes. 
In ortler for the she rift"^ deed to convey the title to  the purchaser of 

lands a t  the sale for the nonpa~ment  of taxes, i t  is required that the lands 
sliall have been listed in accorilnnce n-it11 the provisions of law-that is, 
by tlie owler or duly accredited agelit, in cases where listing hy the agent 
is permissible (Revisal, secs. 5217-8) ; otherwise! by the chairman of the 
bonril of county commissioners. Revisal, see. 6233, etc.; Risford w. Phil- 
l i p s ,  159 x. C., 213, cited and approved. 

XCTIOV to reco\er a parcel of la i~d,  tried before l i n r d i n g  .J.. and a 
jury, a t  F e b r w ~ r ~  Term, 1915, of X o o n ~ .  

The plaintiff, admirtcd to hare  been the onner  of the lot, sued to 
recover same. Ikfei~clant ,  in possession, resisted recoyery, claiming title 
under a. tax sale and deed from D. A1 Blue, sheriff of Moore County, 
h a ~ i n g  the tnx list of 1912 to collect by virtue of his ofice, etc. 

On issues as to title and right of possession, the court charged the  
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jury, if evidence believed, to find for plaintiff. Verdict for plaintiff. 
Judgment, and defendant excepted and appealed. 

No counsel for plaintiff. 
H. F. Seau~ell and R. L. Burns for defendant. 

HOKE, J. The facts in evidence tended to show that in 1911 one 
C. H. Jones, a nonresident, owned a lot in the town of Carthage, same 
having been conveyed to him by the former owner, Vance W. Barrett, 
in 1905, and the deed duly registered in said county, Book 33, page 294; 
that in  April, 1911, C. H. Jones conveyed a part of said lot to plaintiff, 
said deed being duly registered on 10 April, 1911; that on the tax list 
for Moore County for 1912 plaintiff's land was not listed in his own 
name and the Jones lot was listed as formerly, appearing on the tax 
lists as "Jones, C. H., one lot, Carthage, $225," and that said Jones 
owned no other lot in Carthage at  that time or before; that the taxes 
assessed against the lot not having been paid, the same was sold for 
taxes by the sheriff, at  which sale the defendant became the purchaser, 
and the time having expired and notice having been duly given by the 
purchaser, by publication as to C. H. Jones, nonresident, and personally 
on the plaintiff, and neither Jones nor plaintiff, nor any one for them, 
having offered to redeem the land, the sheriff in October, 1914, con- 
veyed the lot to defendant, describing same by metes and bounds as con- 
tained in  the original deed from Barrett to Jones, the same including 
the lot claimed by plaintiff. I t  was admitted by plaintiff that the affi- 
davit of purchaser, as to notice and the sheriff's deed conveying the 
land, were in due and proper form and the statute making this deed 

a Ion presumptive evidence: (1) That the real estate was subject to tax t '  
for the year stated in the deed; (2)  that the taxes were not paid at  any 
time before the sale; (3) that the property had not been redeemed; 
(4)  that the property had been listed and assessed; (5)  that the taxes 
had been levied according to law; (6)  that the property was sold for 
the taxes as stated in the deed; (7) that all notices required had been 
duly served and advertisement of said sale duly made; and, conclusive 
as to the other specified recitals in the deed, we see no reasons on the 
record as now presented why the possession and title of the purchaser 
should not have been sustained. 

I t  was suggested for plaintiff that the lot was not sufficiently de- 
scribed on the tax list, and the attempted sale was therefore a nullity; 
but i t  will be readily recognized that i t  is entirely impracticable to 
spread out anything like a full and accurate description of land on the 
tax list, reasonable certainty is all that can be required. As said by 
Mr. Cooley in his work on Taxation: "The designation of land is suffi- 
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cient if it  affords wasonable means of identification and does not posi- 
t i ~ e l , r . , m i d ~ a d  tile owner," a statement of tlie position approved by the 
Court in Frrlchtr 1 . .  F I I I c ~ P ~ ,  122 N. C., 101, citing Cooley on Taxation, 
407. And in f~wtlierance and extension of the principle, the statute 
applicable, Revisal, sec. 2893, enacts that a sale for taxes sliall not be 
inr ;~ l id  by reason of certain irregularities; and in  section 2896, defining 
the ir~c.gularitirs, there is specified, among other things, "anjr defect in 
the description, upon any assessment book, tax list, sales book or other 
rccord, of real or  personal p~*operty assessed for taxation, or  upon 
which any taxes are levied, or  ~vliich may be sold for taxes, provided 
such description be suficientl- definite to enable the sheriff or  any per- 
son interested to dctermil~e tvliat property is nleant or intended by the 

L A  

description; and ill such case a defective or indefinite description on 
a117 booli, list or record, or in any notice or advertisement, may be made 
clefillit? by tlie sheriff i n  the deed by which he may convey such prop- 
e r t , ~ ,  if sold for taxes, hy inserting in such deed a proper and definite 
description of the property so defectively or indefinitely described." 

Recnrring to the record, it appears that  the property listed as "Jones, 
C. 11.) oil? lot in Cartilage, $l"d>," and he having owned one lot, n refer- 
e l ~ c r  to tlie legistry n-onld disclose a deed to C. H. Jones, giving full 
dcscril~tion, and nliich tlie slleriff no doubt readilv fo~nld  2nd followed 
in the tax deed. 

111 reierclice to tlic furtlier position that the tax list s h o m  110 land 
listed as the lxol~er ty  of plaintiff, tlie statute in  section 2b94 prolides: 
"That 110 sale of real estate sliall be void because such real estate was 
cl~argcd ill the ~ialile of m y  other than the rightful owner if such real 
cstate be ill o t l~cr  rcspccts sufficie~itly described. But no s d e  of real 
property -o listed in the name of the wrong persou shall he held valid 
t ~ h r u  the r i c l l t h l  one has listed the same and ~ x i d  the taxes thereon." " 

seeming l~ardsliip in thus salictioning a sale of laud listed in 
another ~ i a m e  is ni i ihi izcd or removed by the last clause of this section, 
which olierates in h l 1  protwtioii of an owner who has listed his prop- 
erty and pilid his t:~xes, as lie is in duty-bound to do, while the contrary 
position would result in muvli property being 77 ithdratvn from taxation 
by transfers not put to registry, or  requiring oficials to enter on tlie 
inlpossible task of examining illto the existence of all titles appearing 
in tile legistratioli books before a reliable tax list could be made. The 
section cited has been a p p r o ~ e d  in principle in Taylo?. t. I lunt ,  118 
K. C., 168, and other cases. 

As the cause goes back for a iiew trial, we consider i t  not improper 
to state further that we have Iield, in Bercford z'. Phillips, 1.39 N. C., 
213, that  land is not proper11 listed for taxation, rendeEing i t  subject 
to sale, unless i t  has been done according to the provisions of law-that 
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is, by the owner or by his duly accredited agent in cases where listing 
by an agent is permissible. Revisal, secs. 5217-5218. And where 
neither has acted, the chairman of the board of county commissioners 
is authorized to list the same under section 5233, etc. 

I n  Rexford's case, supra, neither the owner nor his agent had given 
in the land, and the list taker had copied the entry from the former 
tax book, and it was held that the land was not rightfully on the tax 
list, and a sale for taxes pursuant thereto was invalid. Speaking to the 
question in that well-considered opinion, Associate Justice Walker said : 
"There were two ways a t  that time for listing land for taxes. Revisal, 
secs. 5217, 5222, and 5227, provides that the owner, in person, shall list 
his property under oath, setting forth in detail how i t  shall be done, 
and section 5218 provides that certain persons may appoint agents to 
list for them. Section 5233 provides that if the owner fails to list at 
the appointed time, the chairman of the board of commissioners shall 
list the same, in  the name of the owner, by inserting in  the tax list the 
description and valuation of all property not listed by him, and sha1I 
charge him with a double tax; and section 5232 provides for the col- 
lection of taxes on land which has escaped taxation for previous years 
by adding to the simple taxes of the current year all taxes due for pre- 
ceding tax years, with 25 per cent interest thereon. There is no pro- 
vision in the law for the listing of land by a township tax lister, or in 
any other way than the one prescribed." . . . And again: "The 
Legislature has never provided that a person without authority in law 
or in  fact may enter on the lists an indefinitely described number of 
acres in  a township containing many thousand acres, not in the name 
of the owner, but of some one else, and thereby confer authority to sell 
lands thus listed, and by the sheriff's deed pass the title to the lands of 
another person whose name does not appear in the list, and whose lands 
are not described therein, and who has never authorized the listing of 
his land by another, and whose land has not been listed by the chairman 
of the county commissioners as required by Iaw in  case of the owner's 
default." 

We are not unmindful of the clause appearing in section 2909 of the 
Revisal to the effect "that no person shall be permitted to question the 
title acquired by a sheriff's deed made pursuant to this chapter with- 
out showing that he or the person under whom he claimed has paid all 
taxes due on the property," etc. But if i t  is shown that the property 
is on the tax list without lawful authority no taxes have thus fa r  been 
legally assessed against it, and the section therefore would not apply. 

For  the error indicated there must be a new trial of the cause, and 
i t  is so ordered. 

New trial. 
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J. 11. SHUTE v. T. J. SIIUTE asn J. EARL SHUTE. 

(Filed 20 November, 1018.) 

1. Contracts - Consideration-Restraint of Trade-Division of Territory- 
Vendor and Purchaser-Cotton-Ginning Plants. 

Under a contract dividing a county into sel~arate  territory, within which 
each of tlie respective parties mas not to interfere with the business of 
tlie other in  operating cotton gins, buying cotton seed, etc., the plaintiff 
sold tllc defentlaiit a cotton-ginning plant, the latter agreeing to remove 
tlie plant and not to again operate one there, and upon the violation by 
the defendant of this contract the plaintiff seeks an injunction : Held, the 
intent of the agreement was a dirision of territory, with the object to 
clinlinate cornlietition therein, ~nal i i~lg inayplical~le thc principles upon 
which a lrartial ~ w t r a i n t  of trade, when reasonable. may he enforced in 
the interest of the rentlee ; and \)-ere i t  otliern-ise, the public interest in 
so large a territory in having cotton conveniently and inerpensirely 
ginned wa.: unreasonably interfered with; and the injunction, being 
against the principles of the common law and our starl~tes al~plicable, was 
properly clissolved. Laws 1013, ch. 41. 

2. Injunction-Judgment-Estoppel. 
An injunctioil ot~t;~ined in a former action between the same parties, on 

tlic same subject-matter, will not operate ns {in estolqiel in the l~resent 
suit, the renwtly Ixing by enforcement of that judgment, and not hy a new 
action. 
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vision that the defendant J. T. Shute should not engage or be interested 
in  ginning cotton or buying cotton seed or seed cotton, cotton-seed meal, 
or hulls, for the said period of ten years on the north side of Bear Skin 
Creek i n  said county nor on the site of the gin plant which he was then 
operating near the railroad depot in Monroe, which he agreed to remove, 
and did remove. 

From the judgment dissolving a temporary restraining order and 
refusing to continue the injunction to the hearing, the plaintiff ap- 
pealed. 

W .  B. Love and Stack & 'Parker for plaintiff. 
Frank Armfield and J .  C.  M.  Bann for defendants. 

CLARK, C. J. Bear Skin Creek is practically the northern boundary 
of Monroe. The contract which the plaintiff J. R. Shute is asking the 
Court to enforce does not contain a provision for the sale of the good- 
will of the gin plant, and besides, this action is not brought by the 
vendee to protect the conveyance of the good-will as an exception to the 
rule against contracts in restraint of trade, but singularly enough i t  is 
brought by the vendor to enforce a division of territory by which the 
vendee was not to engage in the business north of Bear Skin Creek, nor 
at  the location near railroad depot in Monroe, for ten years in consider- 
ation of the agreement that the plaintiff was not to engage in the same 
business of ginning or buying cotton seed and seed cotton south of Bear 
Skin Creek. The agreement sought to be enforced is clearly a division 
of the territory named, with the creek for a boundary. The sole object 
is to eliminate competition between the parties. This is an illegal pur- 
pose and the judge properly refused an injunction to the hearing. I t  
is to the interest of the public that there should be the freest competi- 
tion in a matter of this kind, and a contract to suppress i t  cannot invoke 
the aid of the equitable jurisdiction of the court. 

One of the oldest and best-settled principles of the common law was 
that bonds in restraint of trade were illegal. This was held as early as 
2 Henry V. (A. D. 1415)) and it was then stated in the Year-books to 
be old and settled law. There was a modification of this rule (Broad v. 
Jolyffe, Cro. Jac., 506) that a contract not to use a certain trade in a 
particular place was a reasonable restriction and did not come under 
the general rule. 

I n  Xramer v. Old, 119 N. C., 1, i t  was held that the sale of the ven- 
dor's milling business in  Elizabeth City with stipulation against his 
remaining in the business was not invalid. The Court said: "The test 
of the reasonableness of the territorial limit covered by such contracts 
is involved in  the question whether the area described in the contract is 
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greater than it is necmwrr  to make in order to protect the purchaser 
from competition in his efforts to hold and get the full benefit of the 
hiisine~s or right of competition bought bv him." 
In Shlrtc I I I m f i ~ ,  131 S. C., 2q1, the Court held: "-1 provision in 

a contract of salc of the b~isiness of m,lnufaetnring lumber and ginning 
cotton, that the v l lcr  ~ ~ o u l d  not cneacr in the same business in any 
tcrritorv in which the seller had secured patronage. is roid for indefinite- 
n c ~  ns to twritorr." 

The  present contract is not void upon that  ground, but because i t  
nppcals npon the face of it that  the dirision of the territory is not fo r  
the p ~ i r p n ~ e  of c o n ~ q i n c  to the defendant the r i rh t  to obtain all tlie 
patronn,rrc of the r~tnhlidirnrnt  n.hich the plaintiff sold to the defend- 
ants, hiit for the piirposc of slnittinc off competition bv p rc~en t inq  the 
defcndnnt from put t inr  lip an' other plant o r  bcine interested in the 
cstnbliil~n~ciit of anv othw p:nnt vit!lin all that  part  of the connts: of 
I'nion north nf Dcnr Skin Creel;. This is c1c:rrlp against lmhlic in- 
terest. n l ~ i c l ~  is that t l i c~c  qinning plnnt. slitlll be mnltiplied accordinq 
to tlic necds of tlic piihlic, nnd shall not be restricted in nnmher by 
: l ~ r c e n ~ c ~ l t  l~c~twccn p:~rt ics in tliat line of ljnsinew. 

Thiq Court has i~ldicld the thcorv of a litnit<d nnd reasonable restraint 
of tindc in c c ~  cr:rl cn-cs. i r : t i  to s ~ l c i  of stock and lix crv business, 
. I n d r , s  I G N T ~ I I C I .  151 x. C . 604;  R i n y  I '  F o u r ~ t a i n ,  126 N. C., 1 9 7 ;  
a4 to tlic niillinq biiqincss, Kicrinc i I O l d ,  119 S. C., 6 ;  newspaper 
buqinccs, C o ~ i ' n i i  7 Poi/hr o f i i e i ,  119 5. C., 406; saloon business, Jollq/ 
I > .  I?rnd7/, 127 AT. C.. 112; mcdical practice. TTauser 1.. U n r d i n g ,  126 
T. C , 29.5 ; d1,11~ b l l i i n ~ ~ ~ ,  E i ~ i  C Y  i C o r d o n ,  Sf3 S. C., 116. 

Tn each of t l icv cilsci t l ~ c ~  iictioli n as h r o n ~ l ~ t  l x  the elidee in order 
to p l o t c ~ t  ilre ~.c,od nil1 nl1ic.11 11:itl hccw coii~eycd as :In essential ele- 
mc,ilt of t l ~ c  bnsi~ii<;  wl~icli 11(, had hongllt. 

FI c 11 ilk inc.11 c:lvs, tlic twt iq the reacoiiabl~nes~ and hona fidcs of 
the. t m ~ t ~ , t r t  i l l  qncstioii, nlic~tlici~ it i i  fol. the p~irl)o>c of ~ecur ing  to 
tlie pnrc.h:rscr mcrc.lr tllc lmcf i t  of tlie rood-ri l l  of thc business sold 
or vhc3tlic r if i, lmrtll ~t 1 w ~ t  for tlw pnipoce of s l q ) p l ~ ~ - i i n g  competi- 
tion C n n i ~ q 1 1 ~ 1  111. 511111 ( . o~~ t rac t ?  must be considered as to their rea- 
~oi i , r l ) lc~~tc .~  i l l  tl111:itio11 of t i~ r i c l  vr c~\tcwt of tcwitorg largelq- i n  con- 
I I ( ( ~ I ~ ~ I I  u ~ t l i  rlie nn t~ i r e  of t l i ~  briqiness. A restriction ns to territory 
~11ic . l i  TT onld be retisonable i ~ i  rcoard to issuing a newspaper mhich draws 
from a larqr territorv n-ould not a p p 1 ~  to the prohibition of the erection 
of g i n ~ ~ i n q  pl:lnts, in nhich bminess it is burdensome to the public to 
hanl  seed cotton any great distance to be ginned. 

I t  wppe:rrs in this case that  J. R. Shute and J.  T. Shute ginned a t  
least 80 p ~ r  cent of the cotton ?inned in lfonroe. From the nature of 
the business and of the commoditiei handled, the public had a material 
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interest in the subject-matter of this agreement, and the suppression of 
all competition with respect to 80 per cent of all the cotton ginned and 
opportunities for buying and selling seed cotton and cotton seed in the 
chief town of one of the largest cotton producing counties of the State 
necessarily operated against the public interest and convenience. The 
prohibition on the respective parties to erect any new ginning plant, or 
to be interested in the same, or in buying cotton seed or seed cotton in all 
that part of Union County lying north or south, respectively, of Bear 
Skin Creek was calculated and intended to prevent competition in  that 
business. StilI more so was this attempted restriction on the vendee, 
which could not protect the good-will of the business bought by him. 
Not only was the territory unnecessarily large for the protection of the 
buyer against competition by the vendor of the plant, but the period of 
ten years was also excessive for such purpose. 

While there have been many decisions under the common law in 
regard to contracts in restraint of trade, the first statutory enactment 
in  this State was chapters 218 and 219, Laws 1907, against agreements 
and combinations to "fix prices," and authorized the Attorney-General 
to prosecute and procure evidence. I n  1909, ch. 448, these two acts of 
1907 were somewhat broadened and additional authority given the 
Attorney-General for the enforcement of the law, but the statute applied 
still only to price fixing. By chapter 16, Laws 1911, the above Acts of 
1907 and 1909 were repealed, and there was enacted a prohibition of 
agreements, combinations, or conspiracies "not to buy or sell within 
certain territorial limits with the intention of preventing competition." 
I n  1913, chapter 41, this act of 1911 was substantially regnacted and 
its scope enlarged. Since then there has been no further amendment 
to the "Anti-trust Law." 

The act of 1913 made every contract in restraint of trade (as there 
defined) illegal, and every person or corporation who directly or indi- 
rectly took part in such agreement indictable, and every contract i n  
restraint of trade or commerce which was illegal under the principles 
of the common law was made a violation of this statute. The act fur- 
ther provided that all contracts in restraint of trade are illegal unless 
the parties can show affirmatively that the contracts did not injure the 
business of any contractor or prevent any one from becoming a corn 
petitor. This Court, referring to section 5, subsection b7 said: "A con- 
tract made in violation of the terms of this subsection will not be 
enforced in the courts of this State." Fashion Co. v. Grant, 165 N. C., 
453. The same is true, of course, of subsection f, of the same section 5, 
when, as in  this case, the contract is unreasonable. 

The plaintiff has heretofore obtained a permanent injunction against 
the defendant J. T. Shute erecting a gin plant on the lot near railroad 

30-176 
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station in Mollroe, mllerc fornlerly stood the gin plant wllich he bought 
and agreed to mo\e, and did remove. Wllatever the scope or thc legal 
correctiless of that judginerlt (if it had been appealed from), i t  is not 
im estoppel 011 the defendnut, for if i t  covered the same subject-matter, 
the remedy would be by e~lforcenlei~t of that judgment and not by a 
ncw action. Iksides, the present locality is ]lot the same. 

Upon i ts  faw, the real intention of this contract was to remove com- 
petition and mas ill violation of the common law and of the statutory 
piorisions against ullreasonablc restraint of trade. T h e  court bclow 
properly refused the aid of tllc equitable jurisdiction of the court foi 
i t s  enforcement. 

Affirmed. 

.r. (:. SMITH V. COMMISSIONERS O F  II,E:XINGTON. 

(Filed 20 November, 1918.) 

1. Evidence-Principal and Agent-Employment. 
Where the defendnnt- is sued for damxges for its alleged neglijiel~ce ill  

installing a n  electric egnipment in :L building, etc., cansing the c1c:ltli of 
the plaintiff's intestate, testimony of plaintifl"~ witness as  lo worli tlcme by 
him when not in the defendant's employment, a11d after the injury. is 
properly excluded. 

2. Courts-Expression of Opinion-Statutes-Electricity. 
Where :In excessive voltage of electricity on tlle defendant's wire is in  

question on the trial for tlie negligent killiilg of 1)laiutiff's intestate, and 
a n  e s l ~ e r t  witness has been asked tlle :mount of the volt;~ge that c.;~uzed 
the death, a remark of the judge that the witness could state the vo1t;rge 
that would proihice de:rth is not objectionable a s  an expression of ol~inion 
l~rohibited hy the statute. 

3. Appeal and Error-Objections and Exceptions-Courts-Expression of 
Opinion-Statutes. 

Objection that a remark made by the judge to the jury during the trial 
wa \  an esl)re~sion of his opinion, ~~rohibi ted by the \tatute. ~lioul(1 1)e 
taken a t  the time the remark was made. 

4. Evidence-Expert Opinion-Questions for Jury-Electricity. 
TT'here the plaintiff's intestate is alleged to hare been negligently killed 

hy a voltage of electricity coming througl~ the defendant's wire, u ~ o n  a n  
equipment i t  had installed, the amount of voltage upon the mire a t  tlie 
time, taking into consideration the surroundings of the intestate, the con- 
dition of the room in which he mas killed, etc., is for the determination of 
the jury, and the opinion of a n  expert witness thereon is  properly ex- 
cluded. 

5. Evidence-Opinion-Experts-Hypothetical Questions. 
The opinion of a n  expert must be upon a hypothetical state of facts, if 

found by the jury upon the evidence. 
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6. Evidence-Expert Opinions-Questions for  Jury. 
Where the plaintiff's intestate has been killed by a voltage of electricity 

which he received when taking hold of a n  electric socket that had been 
put in the building for his employer by the defendant, a s  a part of a n  
electrical equipment, for which the defendant furnished electricity, and 
the question has arisen on the trial, a s  to whether a porcelain or metal 
socket should have been used under the conditions the plaintiff claims to 
have existed a t  the time, the opinion a s  to the kind that should have been 
used is properly excluded a s  being upon a question for the sole determina- 
tion of the jury. 

7. Evidence-New Matter-Court's Discretion-Appeal and Error. 
The admission of new matter on redirect examination is  within the 

sound legal discretion of the trial judge, and not reviewable on appeal, in 
the absence of its abuse. 

8. Appeal and Error-Objections and Exceptions-Evidence. 
Exceptions to the admission of evidence that  has already been substan- 

tially given by the witness will not be sustained on appeal. 

9. Appeal and Error-Evidence-Unanswered Questions. 
Error assigned to the exclusion of unanswered questions, without mak- 

ing i t  to appear what these answers would have been, will not be con- 
sidered on appeal. 

10. Electricity-Negligence-Evidence-Approved Appliances-General Use. 
The defendant had installed a n  electrical equipment in the building of 

the employer of the plaintiff's intestate, who was killed by a current of 
electricity furnished by the defendant, while taking hold of a n  electric 
socket therein; and upon the question whether the socket furnished was 
a proper one, a charge to the jury upon the evidence, that  the defendant 
was required to furnish sockets such a s  were "approved and i n  general 
use and reasonably adapted for the purpose to which they were put," is 
Held to be a proper one. 

11. Electricity - Negligence - Evidence - Questions for  Jury-Appeal and 
Error. 

Where the defendant has installed a n  electrical equipment in the house 
of the employer of the plaintiff's intestate, which has been accept'ed by the 
employer, and the intestate was killed by catching hold of a socket, and 
there is evidence tending to show that the socket was a proper one and 
was safely used immediately preceding the injury, and the death could 
only have been caused by unusual or accidental occurrences: Held, the 
burden of proof was on the plaintiff to show the defendant's actionable 
negligence, and a verdict i n  favor of the defendant on the issue, under a 
proper charge, applying the rule of the "highest degree of care practica- 
ble," a s  to the installation and inspection of the defendant furnishing the 
current, will not be disturbed on appeal. 

WALKER and HOKE, JJ., dissenting. 

APPEAL by plaintiff f r o m  Shaw, J., a t  July Term,  1918, of DAVIDSON. 
T h i s  was an action f o r  t h e  death of plaintiff's intestate by a n  electric 
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shock at the Chero-Cola plant at I,cxingto~~, S. C., on 25 June, 1917. 
Verdict and jndglnmt for dtxfrnd:lnt. .\)>I)P;I I hy plaintiff. 

CLARK, (3. J .  The plaintiff's nltesrute \ \ ; I -  ,lz\lstlrlg 111 1)otting r x i  
chinery ill the Chero-Cola plant at 1,exincrloll l o r  olrc~xtion, i l  being a 
new plant, and at the tinie h t b  was .itiiuz on :I 1 : i r q - i b  nwtal-cov~red 
machine waiting lor u cl~ar~ge to bc made in ii Cirs I IIIP. In g e i t i ~ ~ g  
down frorn the i t~ac l~ i r~e  Ilc took I~olcl of a 1 1  vlectriv wchel, wlrir.11 l~ad  
been put in by thc defendant iind wl~ich was llarlgi~g owr his lap, t(i 
push it out of t l~v nay, and rccr i~cd the deadly currt.i~( w11ic.h it\ \ t : l l~tlr 

killed hini. The electric ponrla :uld light fixtures had bcvn inbtallf~l b: 
the town of Lexington dome tcn dajshcfol ' t~.  'here: had been pl.uiAti- 
cally no bottling done up to that liirlc and tlw lights lratl b ~ v n  t i l r r ~ d  
on for the first time less t l ~ a n  all hour before thc plaintifPs inte>tirtc 
was killed. Thrre was a large nlacl~ii~e--so~~~e 6 fret long, 6 f w t  I~igli. 
and 4 feet wide-partially filled with water, known xs t l ~ r  "so:~hr." 
The electric light was hung over the ioaber, and there was nu practi- 
cable way to get to the socket except by getting on the marhine or of 
standing on the Boor on tiptoe and reaching the socket by leaning 
against the soaker. There was evidence that the voltage was about 220, 
which could hare been on the droplight and socket at  the time of the 
death, even if there had been no cement or damp floor, which was 
shown in the evidence. There was evidence that the Chero-Cola Com- 
pany asked defendant to put in a current of 110 volts, and it protested 
against any higher voltage. The plaintiff put on evidence that this 
protest was not because of danger anticipated, but because so heavy a 
voltage burned out the lights too rapidly. 

The plaintiff alleged three causes of negligence : 
(1) That the use of a defective and unsafe socket with defective in- 

sulation. 
(2 )  That the defendant negligently failed to furnish a lower and 

safe voltage after demand. 
(3)  That the defendant, through a defective transformer and defect- 

ive appliances, allowed an excessive, dangerous and high current to be 
used, which caused the death of the intestate. 

The defendant denied the negligence, pleaded contributory negligence 
on the part of the intestate and ultm vires, in that the town exceeded 
its powers in putting in private power and lights. 

The intestate was a son of the owner of the building, which he had 
used for a garage and which had been wired some years for lights and 
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power. At the time of his death, the intestate was an employee of the 
Chero-Cola Bottling Company, its manager was his brother, and the 
vice-president of the company his brother-in-law. 

Some weeks before the death of the plaintiff's intestate and before 
the. machinery for the bottling plant was placed, the bottling company 
induced the town to change the wiring of the building and directed 
where the lights were to be placed and their arrangement. The em- 
ployees of the town furnished the wire, cords, rosettes, and sockets, and 
the bottling company accepted and paid for the work. The electric 
bulbs were purchased by the bottling company, which put them in 
itself. The building was wired for lights and power, for a current of 
220 volts. The lamp a t  which the plaintiff's intestate was killed was 
placed under the direction of his employer, the Chero-Cola Company, 
one of them being this light over the front end of the soaker, and two 
or three feet above it, hanging from the ceiling and placed there for 
the use and the operation of the machine. There was a shaft over the 
soaker with a pulley, over which a belt ran. When this belt came off 
the employees would go up on the soaker and put on the belt. The 
manager of the Chero-Cola plant and another stood on the soaker just 
a few minutes before the intestate was killed, and the latter held up 
the light to help in putting the belt back on the pulley, and received 
no shock. I t  was in evidence that the intestate got up on the soaker 
to fix the belt and then sat down on the end of the soaker, and, taking 
hold of the lamp as he got up, received the current that killed him, by 
making a circuit. 

The first assignment of error is that the court sustained the defend- 
ant's objection to a question put to the plaintiff's witness as to the 
work done by him while not in the employment of the town after the 
boy was killed. This cannot be sustained. 

The second assignment of error is that when the same witness was 
asked, "In your opinion, what amount of voltage was probably the 
cause of his death?" the defendant objected, and the court said, "I 
think i t  would be competent to ask him what is the amount of voltage 
which would produce death? But as to the amount that was the came 
of his death, how could he know the probable amount of the current?" 

We do not think that this was any expression of the judge's opinion 
upon the facts, which is the ground assigned for the objection. Besides, 
this last exception was not taken at  the time and could not be consid- 
ered. I f  taken at  the time, the court could have explained to the jury 
that he was not expressing any opinion as to the weight of the evidence. 
Bloaharn v. Timber Corporation, I72 N.  C., 37; Harrison v. Dill, 169 
N. C., 542. 

This witness was also asked if he had any opinion as to the amount 
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of voltage that did kill the intestate, to which he replied: "In my opin- 
ion, in  this special case, taking into consideration the room as i t  shows 
there, there is nothing less than 500 to 800 that went through his body." 
On objection by defendant, this testimony was properly excluded. 
Kernel- I > .  R. R., 170 N. C., 94. This seems to have been the opinion of 
the witness from the evidence, taking into consideration the room and 
other surroundings. I t  was the province of the jury to pass upon the 
evidence and form a conclusion, and not for the witness. Xerner v. 
R. R., 170 N. C., 94; Gray .z. R. R., 167 N. C., 433. 

R'ssignments of error 4, 5, 6, and 7 were presented together and were 
all based upon the court excluding questions of the same nature, upon 
objection by the defendant. These questions were: 

"Regardless of lights, what kind of a socket should be used on a 220 
current in a building with a cement floor, as a bottling plant, where a 
metal soaker and other bodies are sitting?" 

"Was the use of a brass socket over the soaker at  the place, in your 
opinion, proper protection of human life ?" 

"What kind of a socket should h a ~ e  been used, under the circum- 
stances, in the Chero-Cola Bottling Plant for the protection of human 
life 2" 

"In your opinion, would the use of a brass socket in the plant in 
which the inte&ate was killed having a cement floor, if the jury should 
so find, and the jury should further find that it was hung eyer a metal 
machine, or soaker, state, in your opinion, what kind of socket, whether 
metal or porcelain, or otherwise, should hare beeu used in the protection 
of human life ?" 

These were properly excluded because the opinion of the expert upon 
a hypothetical state of facts was not asked for, but the witness was 
asked to give his own conclusion as to one of the w r y  matters at issue 
before the jury and was asked to set his own standard as to what should 
be done. 

Tlie witness had testifirtl f1r:lt a p o 1 ~ ~ 1 a i 1 1  vrkc t  was ordinarily used 
in bottling plants; that 260 ~ o l t s  vcre d,~ilgcrons to liuiuan lifc; that 
the young man mas killed by ail excessive current, and thc ~vitrwss nlso 
explained to the jnry in detail the construction of porcelain and brass 
sockets, and the difference betwcrn them, and how the cnlwut could be 
gotteu from the brass socket. The court merely cxclnded the iiidividl~al 
st:mdard of the witness as to which kind of sockct sliould h a ~ e  been used 
and his conclusion upon the facts from the evidence which wis for the 
jury to find. l i e r n ~ r  7>. R. R., 170 E. C.. 94. 

Llssignments of cmor S and 9 were to tile exclusion of questions asked 
on ~ d i r c c t  cxami~ration and not rcsponsi~c to new matter brought out 
on cross exalniliatio~~. This rested ill thc discrctioir of the trial judge, 
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and b?sides, it does not appear what the answer of the witness would 
have lucc11. 

I\ssigil~ilent of error 10 was to the exclusion of a question to the same 
witness : "Can you form an opinion satisfactmy to yourself as to whether 
or not the brxss socket introdliced in c~idence and exhibited to you is a 
sufficient or 1)roper protection to use on a voltage of 220?" I t  seems 
t h t  the ~vitness had already substai~tially answered this qcestion. 

Assig~rmci~ts 11 and 12 were to the exclusion of questions asked on 
the second redirect examin:ttion about matters not referred to in the 
cross-exan~i~~atiol~, and it does not appear what the answers would have 
been 

Assig~lmei~ts 13, 14, 15, 16, and 17 are to the exclusion of questions 
on redirect examinatio~~ not responsive to new matter in cross-esamina- 
tion, and there is no indication what the answers would have been. 

A\ss igi~nm~t 18 is to the exclusion of a question, but i t  does not appear 
wEi:tt the answer would have been. 

Assignment 19 was to tlic exclusion of a question as to matters not 
connected with the case, but as to general matters occurring long prior 
to thc rinic. this action accrued. 

Llssig~~mcnts 20 and 21 are that the court limited the question as to 
sockets in general use by restricting the evidence to "in common, gen- 
eral and approved use," which mas not erroneous. 

Assigl~ments 24, 25, 26, 27, and 28 are that the court in cliarging 
upon the liability of the defendant in furnishing the socket for the 
Chero-Cola C'oinpalljr told the jury that the defendant was required to 
furnish such sockrts as were "approved and in gmeral use and reason- 
ably adapted for the purpose for which they were wanted." This seems 
to be a c l e a ~  statement of the general rule. 

The inside wiring mas done and the sovkets furnished by the town 
fur the hottlinc: cwnpanp, which accepted and paid for them, and they 
be can^:^ its prol~erty. l ' lw town owned the wires in the street, which it 
connected with the \virch of the bottling company and furnished the 
current. The controversy in this case is over a brass socket inside the 
mill, the plaintiff contending that porcelain was the kind in general 
use, and the defendant contrnding that brass sockets were approved and 
in  general use. The defendant, in furnishing the socket, is subject to 
the same rule that would apply to any contractor or other persons doing 
the work of inside wiring of the house. The witnesses say that a brass 
socket is safe for 220 voltage and is made for 250 voltage, and that the 
socket in this case was standard and such as is generally used. The 
plaintiff's expert witness, Milson, says that the only way the intestate 
could get the current was by taking hold of the socket between the key 
and globe. Hammell, another of the plaintiff's experts, said that to 



412 I N  THE SUPREME COURT. 

get the current, one would have to take hold where the socket and lamp 
come together, and that if the bulb is not screwed on fa r  enough the 
danger is increased. I f  this were the case, the negligence was not on 
the part of the defendant. The defendant town did not furnish the 
bulbs, which were bought by the bottling company and screwed in  by 
them. 

The defendant had nothing to do with the placing of the machinery 
in the bottling plant, nor was i t  liable for the moist condition of the 
cement floor, nor for the placing of the pulley and belt, or the belt 
coming off the pulley. The defendant could not have foreseen that the 
soaker would be used as a step-ladder to aid in keeping up the machin- 
ery or that its top would be used as a platform. 

There was a key to the socket, and i t  was safe, according to all the 
witnesses, to take hold of the key or cord or bulb. There is no sugges- 
tion that the young man who was killed attempted to either turn on or 
to turn off the light. His  brother, Stokes Smith, had gotten upon and 
off the soaker several times before the accident, and Mize had stood on 
the soaker and held the cord a few minutes before the accident. There 
was evidence that brass sockets were in  approved and general use and 
adapted to the purpose, and that, in fact, they were safer and better 
adapted than porcelain, which becomes easily cracked, and this defect 
is not readily discoverable and often becomes dangerous. 

I n  the charge as to negligence the court applied the rule of the "high- 
est degree of care practicable," and also applied this degree to see that 
they were kept in good order, and there is no exception to the charge 
as to any negligence of the defendant as to its appliances or inspection 
of the lights of the Chero-Cola Company. The jury had the benefit of 
a very clear and full charge, in which the court gave all the instructions 
asked by the plaintiff, and we find no error in the charge or in  the 
exceptions as to the evidence. There mas evidence for the plaintiff, and 
this is not a new suit. The jury evidently found that the death of the 
deceased was caused by an accident-the unforeseen and unexpected con- 
duct on the part of the deceased, who probably sat down in his wet 
clothes on the soaker, a metal box, on wet ground, and took hold of the 
lamp at the exact place to get the current forming the curcuit that caused 
his death. The plaintiff's experts testify that this might have happened 
whether the voltage was 220 or 110, or even 46. The cause of the death 
may be obscure. I t  has not been demonstrated with a clearness that 
satisfied the jury that i t  was due to negligence on the part of the de- 
fendant, and the burden was upon the plaintiff to so satisfy them. 

No error. 
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E. C. GRIFFIN AND H. B. MARSH v. B. T. BABRETT. 

(Filed 20 November, 1918.) 

I. Venue- Title t o  Lands- Exchange of Lands- "Boot9'- Pecuniary Con- 
siderations-Transfer of Causes-Removal of Causes. 

Where the parties have agreed to an exchange of land, and tha t  plain- 
tiff should be paid in addition a certain price per acre for all  of his lands 
lying bepond a defined line thereon, and accordingly a survey has been 
made, deeds given, and the "boot" paid in money, an action to recover the 
price for a greater acreage than that  ascertained by the surveyor, upon 
allegation of mutual mistalie induced by his error in making the calcula- 
tion, is not one involving the title to land, which should be brought in the 
county where the land is situated. 

2. Appeal and Error-Venue-Objections and Exceptions-Title-Removal 
of Causes-Transfer of Causes-Motions. 

An appeal directly lies from the refusal of the trial judge to grant a 
motion to remove a n  action involving title to land to the county in which 
the land is situated. As to whether the right will be preserved by excep- 
tion alone, Qucere? 

3. Deeds and Conveyances- Equity- Mutual Mistake- Surveyor-Error- 
Judgments - Estoppel - Evidence - Nonsuit - Questions for  Jury  - 
Trials. 

TV11ere the plaintiff sues to recover the balance of a certain agreed price 
for the surl~lus of his acreage in an exchange of lands according to the 
contract made, and there is evidence tending to show that  the deeds given 
by the parties were induced by their mutual mistalie, caused by the error 
s f  the surveyor in his calculations, the plaintiff's deed will not estop him 
from recovering under the contract entered upon. The evideuce in this 
case is held sufficient to take the case to the jury. 

APPEAL by defendant from Barcling, J., at. May Term, 1918, of 
UNION. 

F. W .  Ashcraf t  and Stack: & P a r k e r  for plaintiffs. 
R e d w i n e  K. S i k e s  and S tewar t  & M c X a e  for defendant.  

CLARK, C. J. This is an action to recover the balance, or "boot 
money," due on a contract for the exchznge of lands. By the written 
agreemtnt between the parties 30 October, 1911, the plaintiffs were to 
convey to the defendant all of their "Bost" tract of land lying north of 
an  agreed line in Cabarrus County, in exchange for which the defendant 
was to convey to the plaintiffs a certain tract of land in Anson County 
containing 420 acres, with a provision that if the acreage of the said 
"Bost" tract of land north of the agreed line should exceed 225 acres, 
then the defendant was to pay the *laintiff $35 per acre for such excess. 
Thereafter a survey was made, and the plaintiffs executed a deed to the 
defendant for said land, and the defendant conveyed to them his Anson 
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County tract and paying the plaintiffs for excess acreage on the basis 
of the tract north of the agreed line contrining 270$$ acres. The plain- 
tiffs allege that as a matter of fact the said tract contained 287.17 acres. 
The plaintiffs further allege that the settlement on the basis of 270fL2 
acres was made by the mutual mistake of the parties, caused by the mis- 
take of the surveyor. The jury found that there was a mistake as to 
the acreage caused by the mistake of the surveyor, and thereupon the 
judge directed a resurvey and appointed a referee to hear the evidence 
and to find from the survey and the evidence the true acreage. To this 
order there was no exception. The referee's report finds that the true 
acreage in the tract of land a.bove the agreed division line was 287.17 
acres. The court overruled the exceptions to the referee's report and 
entered judgment for the excess, 16.67 acres, and adjudged that the 
plaintiffs should recover therefor at  the rate of $35 per acre, with in- 
terest from 3 November, 1914, when the mistake was discovered and 
demand made for the unpaid balance on the purchase money. 

The 5rst  exception is that the motion to remove the cause to Cabarrus 
was denied. This cannot be sustained. The title to land is not raised 
by the pleadings nor the evidence. I t  is simply a question whether 
under the contract the defendant owes more purchase money than he  
has paid. 

Had there been an issue as to title, the defendaut could have appealed 
at  once from a refusal of the motion to remove. Cedar Works v. Lumber 
Co., 161 N.  C., 603. Whether he would have waived his right to appeaI 
on that ground by merely entering an exception without appealing at  
the time we need not decide. The test whether the question of venue 
arose was whether the title to land would be affected by this action. 
Eames v. Armstrong, 136 N.  C., 393. Whether the plaintiffs had lost 
or gained this action, the title to the land would not have been affected, 
for the contract is in evidence and the boundaries of the land are not 
in dispute. 

We do not think the exceptions to the evidence require discussion. 
There was no error in refusing the motion to nonsuit. The evidence 
established that the contract was executed as alleged. I t  was practically 
uncontradicted that the settlement was made on the basis of 270% acres; 
that both parties relied upon Witmore7s survey and calculation; and 
the jury find upon competent evidence that there was a mistake, and 
the survey made by order of the court, as found by the referee and 
affirmed by the court, shows that there were 16.67 acres underestimate 
for which payment has not been made, and for which the plaintiffs under 
the contract are now entitled to recover at  the rate of $35 per acre, 
according to the terms of the contract. 

The former settlement is not an estoppel, for the jury finds that there 
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was a mistake by the snrveyor which misled both parties, and there bc- 
ing  such mutual mistake, the plaintiffs are entitled to recover the true 
amount due under the coutract. J'eucocX. 1 % .  Barnes, 139 N. C., 197. I t  is 
t rne that  in the sale of real estate, otllerwisc than by judicial decree, 
there is no implicd warranty either as to quantity, title, or  encumbrance; 
but in this instance there was an exchcnge of land with an  agreement by 
defendant to pay for thc number of acres above 229 acres a t  $35 per 
acre, and there being a mutual mistalw as to the quantity, the vendor 
who was not in laches is entitled to rccorer for thc quantity left out of 
the  settlement. 

The  court charged the jury tliat if they found there was a mistake 
they must further find that  i t  was a mutual rnistalre of both parties, and 
tha t  the plaintiff must show by c l ~ a r ,  cogent, arid convincing testimony 
that  there was such mistake. The defendant cairrlot complain of this 
instruction, which would apply rather to p r o ~ i n g  a mistake in the con- 
tract than to a mistake in settlement of the amount due. 

There are several other exceptions which the defendaut abandons by 
citing no authority and urging no reason to sustain them ; and there were 
still other exceptions which the defendant has abaudolled by not naming 
them in his brief. Horton. 7 1 .  R. R., 175 W. C., 472. The plaintiffs 
should reform their deed to recite the conrses and distances in the last 
survey. 

N o  error. 

(4. W. FERRELL AND MARY J. FERRELL v. ORMAND MINING 
COMPANY. 

(Filed 20 November. 1918.) 

1. Landlord and Tenant-Contracts-Statute of Frauds-Par01 Contracts- 
Improvements-Equity-Statutes. 

The lessor may terminate a parol lease of land to "continue w ldng as 
the lessee may pay the agreed rent," because the statute, Revisal, see. 916, 
requires leases of this character to be in writing, but a further agreement 
to allow the lessee to remove improvements he has placed thereon, or com- 
pensate him therefor, is not an interest in lands coming within the mean- 
ing of the statute of frauds, and upon the lessor's terminating the agree- 
ment he must compensate the lessor therefor to the extent the improve- 
ments have enhanced the value of the land. both under the terms of the 
parol agreement and under the equitable principle, that, having acquiesced 
in and received the benefit of the agreement, he must pay therefor. The 
doctrine of betterments, under Revisal, see. 652, has no application to the 
facts of this case. 

2. Landlord and Tenant-Contracts-Improvements-Orchards. 
Where a lessee of land, by parol agreement, may recover of his lessor 

the value of improvements to the extent they may have enhanced the 
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value of the leased land, the planting of a fruit orchard, coming within its 
terms, are to be regarded as improvements for which a recovery may be 
had. 

3. Landlord and TenantEquity-Improvements-Vendor and Purchaser. 
The principle permitting a vendee of land, under a par01 contract, to  

recover as much of the purchase money as he may have paid the vendor, 
who repudiates the agreement, less a reasonable rent, thus placing the 
parties in statu quo, is applied to this case, wherein the lessor terminated 
a par01 contract, invalid because not in writing, Revisal, see. 976, where- 
under the lessee was to receive compensation for the improvements he 
had put upon the land. 

APPEAL by defendant from Long, J., at April Term, 1918, of GASTON. 
This action was brought to recover for improvements placed upon the 

land of defendant while holding under a lease whereby, as plaintiffs 
allege, they should have the use of such land for the life of the male 
plaintiff, with an agreement that the plaintiffs could construct buildings 
on said land or make other improvements with the right to remove the 
same, or that the defendant would pay the plaintiffs for all improve- 
ments on said land. This was denied by the defendant, and there was 
also a denial of the value of such improvements. The defendant termin- 
ated the lease. The jury responded to the issues that the lease was on 
the terms and conditions set out in the complaint as above stated, and 
that the increased value of the land, by reason of the permanent im- 
provements put thereon by the plaintiffs and agreed to be paid for by 
the defendant, was $550. Judgment was entered for said amount and 
defendant appealed. 

C. E. Whi tney  and Mangurn & Woltx  for plaintiffs. 
S. J .  Durham for defendant. 

CLARK, C. J. We think the issues submitted were sufficient to present 
'every phase of the controversy. The defendant earnestly pressed the 
objection that the alleged agreement by which the plaintiffs put up the 
buildings and put in the orchard was void because not in writing. 

The allegation in the complaint is that on 1 August, 1908, the plain- 
tiffs leased from the defendant the tract of land in  question under an  
oral agreement by which the plaintiffs should hold i t  during the life of 
the male plaintiff; that he was to clear said land, to erect buildings or 
dwellings with barns and outhouses, and to improve the land by culti- 
vating the same and planting fruit trees, and that in  consideration of 
such work and improvements the defendant agreed that plaintiffs should 
remain on the lands so long as they might wish paying the usual rent 
for such crops from year to year, and that the defendant would permit 
plaintiffs to remove all buildings from said lands and other improve- 
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ments placed thereon by the plaintiffs, if.they should desire to leave, or 
pay them such sum as they should be reasonably worth. This was de- 
nied by defendant, but the- jury find upon the issues that the same was 
true, and that $550 mas the value added to the land by reason of per- 
manent improvements put thereon by plaintiffs, which were bnildings 
and an orchard. 

I f  the contract had been in writing the defendant could not have 
evicted the plaintiffs; but the lease not being in writing when on 15 
December, 1915, the defendant gave them notice that they could not use 
the land during the year 1016, the plaintiffs were thereupon entitled, 
under the agreement and upon well-settled equitable principles, to be 
compensated for the value of such improrements to the extent of the 
enhanced value of the land by reason of said buildings and orchard. 
This right arises not only upon the terms of the contract of lease, but 
upon the equitable p~inciple that havinq acquiesced in the occupation 
of the premises by the plaintiffs, and having accepted the benefit of such 
improvements, while the defendant could terminate the lease, the de- 
fendant must compensate the plaintiffs for the benefits put upon the 
land by their labor in reliance upon the verbal agreement, which the 
jury have found to be as stated by the plaintiffs. 

A contract to convey land, or "any interest therein," or leases longer 
than three years, are void under the statute of frauds (Revisal, 976) 
unless in writing. But the agreement in this case, that the plaintiffs 
should be allowed to remove the betterments or they should be paid for 
the value thereof, is not a contract for any interest in land, and there- 
fore is not invalid under the statute of fraud3. 

I n  a recent case, Ballnrd r l .  B n y ~ t t e ,  171 N. C., at  p. 26, i t  is said: 
"Whatever may hare been the ancient rule, i t  is now well settled by 
many decisions-from Baker 11. Carson, 21 N.  C., 381, in which there 
was a divided Court, but Rzrlffin, C. ,J., and Gaston, J., concurring, and 
Albea v. Grilffin, 22 N. C., 9, by a unanimous Court, down to Hedgepeth 
v. Rose, 95 N. C., 41-that where the labor or money of a person has 
been expended in the permanent iniprovement or enrichment of the 
property of another by a par01 contract or agreement which cannot be 
enforced because, and only because, it is not in writing, the party repudi- 
ating the contract, as he may do, will not be allowed to take and hold 
the property thus impro-ced and enriched 'without compensation for the 
additional value which these inlprovements have conferred upon the 
property,' and it rests upon the broad principle that i t  is against con- 
science that one man shall be enriched to the injury and cost of another, 
induced by his own act." 

I n  Critcher v. Watson, 146 N.  C., 152, the Court said: "A landlord 
cannot be 'improved' into a liability for improvements put upon his 
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property by the tenant without authority. Nor can any one be held 
liable legally for a promise made without consideration; but here the 
betterment to the house was accepted at  the time by the plaintiff, who 
promised to pay the $1.72 for it, as the jury find. H e  has lost nothing, 
but still has the consideration of better light for a large room, which 
before had no light except from the door." 

This doctrine rests upon the same principle that when a vendor of 
land repudiates the contract because it is not in  writing he must put 
the vendee in statu quo by returning so much of the purchase money 
as has been paid with an allowance for the enhanced value of the land 
by reason of improvements placed thereon in good faith by the vendee, 
subject, of course, to a reasonable rent. I t  is true that where a tenant 
for life, or for a term of years, voluntarily makes improvements on a 
leased estate he cannot without any corltract or agreement recover 
against the owner for such improvements, for i t  is his own fault that 
he placed such betterments thereon, and besides, he could have removed 
any buildings he might place thereon before the termination of the lease. 
But here the lessee made the improvements under a contract, as the jury 
find, that such improvements would be paid for or removed at the option 
of the tenant, and the landlord violated the contract by taking posses- 
sion with the improvements thereon. 

The exception that the court allowed compensation for the enhanced 
value of the land by reason of the fruit trees put thereon by plaintiffs 
cannot be sustained. Planting a fruit orchard has been held to be an 
improvement of the land. 14 R. C. L., 15. The enhanced value of the 
land by reason of the orchard was assessed by the jury. The right of 
plaintiffs to recover does not depend upon Revisal, 652, giving better- 
ments where one holds an estate under a bona fide belief that he has title 
thereto, but i t  arises upon the express contract in  this case and the 
equitable right to recover for the benefits which the plaintiffs have 
placed upon the land upon faith in the contract with the defendant and 
his acquiescence therein that they would receive compensation therefor. 

The defendant set up a counter-claim for unpaid rents, but the burden 
of that was upon the defendant, and the jury found in response to the 
issue that there was nothing due. 

No error. 
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W. H. TILLOTSON, JK.. v. L. A. CURRIN. 

(Filed 20 November, 1918.) 

1. Parent and Child-Seduction of Child-Rape of Child-Loss of Services- 
Measure of Damages-Mental Anguish. 

The recovery of damages allowed the father against one who has de- 
bauched his daughter grows out of the relationship of master and servant 
for loss of services; but in the relationship of father, he may recover 
for mental suffering and anguish caused by his humiliation and sense of 
dishonor and for expenses incurred, and also punitive damages. 

2. Parent and Child- Rape of Child- Seduction of Child- Age- Parties- 
Constitutional Law-Feigned Issues-Statutes. 

Damages may be recovered by the father against one who has debauched 
his daughter under twenty-one years of age, but if over that  age she m u d  
sue in her own right under the provisions of our Constitution abolishing 
feigned issues and our statute requiring that  actions be brought by the 
real party in interest. Revisal, sec. 400. 

3. Parent and Child-Rape of Child-Seduction of Child-Age-Burden of 
Proof-Trials. 

The right of action of the father against one who has debauched his 
tlauyhter depending upon whether or not she had reached the age of 
twenty-one, and alto this fact being peculiarly within his own knowledge, 
the I~urden i q  011 him to hhow that a t  the time in question qhe wns unclr-r 
i1W 

4. Appeal and Error-Harmless Error-Rape of Child-Seduction of Child- 
Age. 

\\'here i t  :lpl)cars, in an actioii brought by the father to recover darn- 
ages against one for debauching his clanghter, that  the case has been 
tried below upon the conte~ltions only a s  to whether the daughter was 
twentx years of nge a t  the time or only eighteen years, a charge of the 
court to the jury erroneoasly 1)lac.ing ~11011 the defendant the burden of 
showiilg the woman's age is hurmless and mill not entitle the defendant 
to ir 11cw trinl. 

5. Parent and Child-Seduction of Child-Rape-Force-Loss of Services- 
Actions. 

I t  i~ not necehsary to the f:~tlic,r's actiou aqainst one who has debauched 
his tlaudlter nncler the age of twenty-one that  the intercourse should have 
been induced by the defeni1;mt's solicitation, force being in agqravation of 
the damages :illowed; and upon the birth of i~ child in consequence, the 
loss of her services will l ~ c  presumed 

6. Evidence-Character-Particular Acts. 
Evidence as  to particular acts of misconduct is properly escluded on 

the question of the general character of a party to the action ; in this case, 
whether the plaintiff in ail action for damages for debauching his daugh- 
ter had the reputation of selling whiskey in violation of law. 

7. Appeal and Error-Excluded Answers-Prejudice. 
I t  must be shown on appeal that escluded answers to questions were 

prejudicial in order to constitute reversible error. 
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8. Courts-Supreme Court-Newly Discovered Evidence-Motions Denied- 
Opinions. 

Motions made for a new trial in the Supreme Court upon insufficient 
newly discovered evidence will be denied without giving an opinion. 

APPEAL by defendant from Bond, J., at the April Term, 1918, of 

This is an action brought by the father to recover damages for the 
seduction of his daughter. The evidence of the plaintiff tended to 
prove that the intercourse with the daughter was brought about by 
force, and that the daughter was under twenty-one years of age. The 
defendant denied that he had intercourse with the daughter. The 
daughter has given birth to a child, and she testified the defendant was 
its father. At the conclusion of the evidence the defendant moved for 
judgment of nonsuit upon the ground that the father could not main- 
tain an action for intercourse with the daughter produced by force. 
Motion overruled and the defendant excepted. 

The court charged the jury, among other things, as follows: "The 
plaintiff alleges that the girl was about nineteen years of age; the de- 
fendant contends you ought to find she is older than nineteen. The 
burden is on the defendant to show by greater weight of evidence that 
she was older than she is represented by plaintiff to have been, and you 
will answer that i'ssue according as you find the facts to be from the 
evidence in  the cause, the burden to show her age to be in excess of nine- 
teen being upon the defendant by the greater weight of the evidence." 

The defendant excepted. 
There were several exceptions to evidence, which will be referred to 

in  the opinion. 
The jury returned the following verdict: 
1. Did the defendant, Lucius A. Currin, seduce and debauch plain- 

tiff's daughter, as alleged i n  the complaint? Answer: "Yes." 
2. What damages, if any, is the plaintiff entitled to recover of the 

defendant ? Answer : "$4,129.162/3." 
3. What damage, if any, has defendant Currin sustained by reason 

of the wrongful arrest under process issued in  this cause? Answer: ........ 
4. How old was Tessie Tillotson at  the time the child referred to 

was begotten? Answer : "Eighteen years." 
Judgment was rendered in favor of the plaintiff, and the defendant 

appealed. 

B. 8. Royster, D. G. Brummitt, and P. W. Hancock, Jr., for plaintiff. 
Hicks & Stem, T.  Lanier, T. T. Hicks, and V .  8. Bryant fo r  defend- 

ant. 
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ALLEN, J. The right of the father to recover for debauching his 
daughter is based upon the loss of services growing out of the relation 
of master and servant, which, as said by Nash, J., in Briggs v. Evans, 
27 N.  C., 20, is "a figment of the law to open to him the door for the 
redress of his injury," but is, however, "the substratum on which the 
action is built.?' I f  the daughter is under twenty-one years of age, the 
loss of services is presumed and no evidence of the fact need be offered; 
and if over twenty-one, the slightest service, such as handing a cup of 
tea, milking a cow, is sufficient a t  common law to support the action 
(Snider v. Newell, 132 N. C., 614) ; but while the father "comes into 
court as a master, he goes before the jury as a father" (Briggs v .  Ecans, 
supra), and may recover damages for his humiliation, loss of the society 
of his daughter, and mental suffering and anguish, destruction of his 
household, sense of dishonor, as well as expenses incurred and for loss 
of services, and the jury may also award exemplary damages as a pun- 
ishment. Williford v. Bailey, 132 N. C., 404. 

If,  then, the action is founded on the relation of master and servant 
and the loss of service resulting from the unlawful intercourse, why 
should not the action be maintained when these facts are proven, whether 
the intercourse is induced by solicitation or force? And we have pres- 
ent here the relation of parent and child, which, for the purpose of the 
action, is the equivalent of master and servant, proof of the intercourse, 
and that the daughter was a minor, and of the birth of a child, from 
which loss of service is presumed. 

We have no case in our Reports directly presenting the question as 
to the effect upon the right of action of procuring the intercourse by 
force, but the authorities elsewhere fully sustain the position of the 
plaintiff, and the principle is involved in the statement of Pearson, J., 
in McAuley v. Birkhead, 35 N.  C., 30, that "The gravamen of the action 
is that the defendant had connection with the plaintiff's daughter, who 
was sixteen years of age, and a member of his household, and in  con- 
templaTion of law his servant, whereby she became pregnant and was 
delivered of a child, by reason of which he lost her services. The plain- 
tiff having proven these allegations made out his case and was entitled 
to damages to some amount." 

The author says i n  35 Cyc., 1296: "Neither the element of force nor 
the fact that the female was unconscious at  the time of the sexual inter- 
course will defeat the action, and i t  has been held that in  an action by 
a woman for her own seduction force may be shown in aggravation of 
the injury." The cases of itfarshall v. Taylor, 98 Cal., 55; Xennedy .u. 
Shaw, 110 Mass., 147, and Velthouse v. Alderink, 153 Mich., 217, are 
cited in support of the text, and to these may be added Furman v. Apple- 
gate, 23 N.  J. L., 28; White v. Murtland, 20 A. R., 100; Dorman v. 

31-176 
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Moore, 5 Lans., 454; Wooten v. Geissen, 9 La. Ann., 523; Leucker v. 
Steileu, 31 A. R., 104; Leucker v. Steileu, 89 Ill., 545. 

The Court says in the case from California: '(Where a parent sued 
for the seduction of his daughter and consequent loss of services, and i t  
appears that the intercourse was accomplished by force, such a showing 
mill not defeat the action, but will aggravate the injury.'? 

I n  the case from Massachusetts: "As the gist of the action is the 
debauching of the daughter, and the consequent supposed or actual loss 
of her services, i t  is immaterial to the plaintiff's claim under what spe- 
cial circumstances the injury was wrought, or whether it was accom- 
panied with force and violence or not. The action will lie although 
trespass v i  et armis might have been sustained. It would be no defe<se 
that the crime was rape and not seduction." 

And in  the Illinois case : "We do not think there is any legal founda- 
tion for the claim that defendant could be held to less responsibility for 
forcible wrong than for seduction without force. The outrage is quite 
as great and the mischief quite as offensive." 

We are, therefore, of opinion on reason and authority, that the evi- 
dence of force would not justify the denial of the right to maintain the 
action, and that the motion for judgment of nonsuit was properly over- 
- .  

ruled. 
The exception to the charge presents the question as to the burden of 

proof to show the age of the daughter, the plaintiff contending that the 
defendant is required to prove that she was twenty-one years of age or 
more, and the defendant that the duty is imposed on the plaintiff to 
prove that she was under that age, and his Honor holding that the bur- 
den was on the defendant. I t  will be noted we have said the father 
could maintain the action at common law, although his daughter was 
of age, but the rule is different under our constitution, which-abolishes 
"feigned issues," and under our Code, which requires actions to be 
brought by the real party in interest. 

"The section 177 (now Revisal, see. 400) having provided that an 
action should be brought by the real party in interest, i t  should be be- 
vond controversy that where an action is for seduction of a woman of 
full age, she, and not the father, is the proper one to bring the action. 
. . . The plaintiff ( in that action the woman) being of age is the real 
party in interest. She is the only one who now could maintain the 
action. The father certainly cannot." Hood v. Sudderth, 111 N. C., 
220, approved in  Scarlett v. Norwood, 115 N. C., 285; Willeford v. 
Bailey, 132 N. C., 404; Snider v. Newell, 132 N.  C., 614. 

I f  this is a correct statement of the law as i t  is in  this State, the 
father has no right of action unless his daughter is  under twenty-one 
years of age, and i t  is essential to the maintenance of his action that 
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he prove and establish her minority, and the burden of proof must, there- 
fore, be on him to establish the fact that his daughter is under age, with- 
out which he cannot maintain his action. 

I t  is also well established "that when a particular fact necessary to 
be proved rests peculiarly within the knowledge of a party, upon him 
rests the burden of proof" (Mitchell v. R. R., 124 N. C., 236, approved 
in  Walker .z3. Carpenter, 144 N .  C., 681)) a principle which may be prop- 
erly applied as between a father, who ought to know the age of his child, 
and a stranger. 

We therefore conclude that the charge as to the burden of proof is 
erroneous, and for this error would order a new trial if i t  was material, 
harmful or prejudicial; but while there is very slight evidence that the 
daughter was twenty-one at  the time of the seduction, the defendant did 
not rely upon this evidence and made no contention she was more than 
twenty, and if under twenty-one, the right of .action was as complete in 
the father at  twenty as at  eighteen years of age. 

('Instructions to the jury are to be considered with reference to the 
theory upon which the case is tried, and with reference to the evidence 
and contentions of the parties." Cotton v. Mfg. Co., 142 N. C., 531. 

His  Honor charged the jury, without objection, as follows: "Defend- 
ant contends that you ought to find from the evidence in this case that 
she was twenty-one this last birthday (February) and twenty a t  the 
time of this occurrence. Plaintiff contends you ought to find she was 
eighteen, and defendant contends you ought to find she was twenty. 
Defendant contends thev have tried to deceive you about that, and that 
was to make i t  appear she was younger than shk really was. Defendant 
contends they brought statistics, one taken by the school census; that 
it was taken by a public officer in  the discharge of a public duty, and . - 

contained entries made when no one had a motive for misrepresenting 
them, and, according to evidence, obtained information from family of 
the plaintiff which would make her twenty years old a t  time this occur- 
rence took place. Defendant contends they offered statistics from Wash- 
ington ci ty ,  which they contend were taken by a public officer in the 
discharge of his duty at two different times, when no one misrepre- 
sented the facts, and those papers show her age was given as being such 
which would make her twenty years old when this occurrence took 
place." 

The exceptions to evidence relate to character and to specific acts of 
misconduct on the part of the plaintiff and his family. 

The plaintiff introduced ten witnesses who testified that he was a 
man of good character, and that his daughter's character was good be- 
fore the kxurrence complained of. 

The defendant proved a good character by twelve witnesses. 
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Defendant testified, without objection, that plaintiff had been for 
some time a maker and seller of whiskey, and gave several instances. 
H e  offered to testify to other instances in which plaintiff sold and 
handled whiskey, but on objection this was excluded, and defendant 
excepted. 

Defendant's witness, J. B. Powell, testified, on redirect, after plain- 
tiff had attempted to prove a good character by him, that plaintiff had 
the reputation for the last year or two of handling whiskey about town. 

Defendant offered to testify that plaintiff's wife, who was in court, 
but did not go on the stand, frequently sold whiskey at  her home and 
other places. This testimony was, on objection by plaintiff, excluded, 
and defendant excepted. 

The evidence as to particular facts was properly excluded "for the 
reason that they do not necessarily tend to establish a general character; 
that they confuse the jury by raising collateral issues, and especially 
that a party is presumed to be ready to defend his own general repu- 
tation or that of his witnesses, but not to meet specified charges against 
either without notice." Nixon v. NcEinney, 105 N. C., 28, and cases 
cited, S. v. Holley, 155 N. C., 485. 

The defendant also introduced four witnesses, Newton, Lyon, Parrott, 
and Jenkins, and asked each if he knew the reputation of the plaintiff 
for selling whiskey, and, upon objection, the witness was not permitted 
to answer. I t  does not appear whether the answer of Newton, Lyon, or 
Parrott  would have been "Yes" or "No," and as there is nothing in the 
record to show that the refusal of the court to permit these witnesses to 
answer was in any way prejudicial to the defendant, i t  cannot in any 
way be held reversible error. As to the witness Jenkins, the defendant 
stated that he expected the answer to the question to be "Yes," without 
indicating upon what the expectation rested, but however this may be, 
the witness answered the question and said, ('I think his reputation was 
good until the last year or so. I have heard rumors against his charac- 
ter in  the last two years that I would consider against him." 

We have given careful consideration to the brief of the learned coun- 
sel for the defendant and to the contentions made upon the oral argu- 
ment, but we cannot find that there is any error which entitles the de- 
fendant to a new trial. We have also examined and considered the mo- 
tion for a new trial because of newly discovered evidence, and not finding 
sufficient ground in  our opinion for granting the motion, i t  is denied 
without an opinion thereon, which is in accordance with our precedents, 

No error. 
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JOHN RIDDLE ET a s .  V. ALFRED RIqDLE AND JOHN DAVIS. 

(Filed 20 November. 1918.) 

1. Partition-Heirs a t  Law-Denial of Title-Evidence of Title-Dower- 
Judgment Roll. 

Where proceedings to partition lands of the deceased father a r e  brought 
by his children and heirs a t  law, and one of them denies the title to have 
been in the father, but claims i t  adversely in himself, and the cause has 
been transferred and is being tried in the Superior Court, the judgment 
roll in the proceedings for dower theretofore terminated is competent a s  a 
quasi admission or evidence in contradiction of the adverse claim, when 
i t  therein appears that  the widow alleged title in the deceased, which was 
not denied by the present adverse claimant, though a party to the proceed- 
ings. 

2. Same-Adverse Possession. 
Where in  proceedings to partition lands among the children and heirs 

a t  law of the deceased father one of them denies the source of title and 
claims i t  adversely in himself, the judgment roll in the petition for dower 
alleging title in the deceased, and the widow's possession thereunder, is 
competent a s  evidence to show the character of the widow's possession, 
which may be tacked to the possession of her husband when sufficient 
with the other evidence of adverse possession to perfect the tit le in  the 
heirs. 

8. Evidence-Deeds and Conveyances-Lost Deeds-Notice. 
Par01 evidence of the contents of a lost deed in the chain of a contro- 

verted title is  properly admitted when the proper notice to the adversary 
party has been given to produce i t  and the evidence shows that  i t  was last 
in  his possession. 

4. Evidence-Adverse Possession-State's Grants. 
Only the State's vacant and unappropriated lands a r e  subject t o  entry, 

and where a party to  an action involving title to lands claims that  he  held 
adversely a t  a certain date, evidence of a more recent entry of the lands 
in dispute is  competent to contradict him. 

5. Statutes-Presumptions-Title-Prospective Effect. 
The statutory presumption of chapter 195, Laws 1917, that  the  disputed 

title to lands is out of the State unless the State is  a party or the trial is 
of a protested entry, was effective, by the express terms of the statute, 
from 1 May, 1917, and has no application to this action theretofore com- 
menced. 

6. Limitation of Actions -Adverse Possession - State  Title - Evidence - 
Nonsuit-Questions fo r  Jury-Trials. 

There being evidence of the adverse possession of a party to this action, 
involving the title to land, for more than thirty years, i t  is  held sufficient 
to take the title out of the State and ripen his own title, and a motion 
for judgment a s  of nonsuit thereon was properly refused. 

APPEAL by defendants from Ha~ding,  J., a t  the F e b r u a r y  Term,  1918, 
of MOORE. 
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This is a proceeding for the partition of land, the plaintiffs claiming 
as the heirs of John Riddle. The defendant, Alfred Riddle, another 
heir of John Riddle, and John Davis, to whom Alfred had sold a part 
of the land, denied that John Riddle was the owner of the land at  the 
time of his death, and pleaded sole seisin, and upon these issues the pro- 
ceeding was tried in the Superior Court, it having been transferred by 
the clerk. It was not denied that the petitioners and /4lfred Riddle were 
the heirs of John Riddle. The petitioners offered evidence of possession 
by John Riddle and of his widow under an allotment of dower. 

The first exception of defendants is to the introduction of the judg- 
ment roll of the Superior Court of Moore County, in  which the widow 
of John Riddle was the petitioner and the defendant Alfred Riddle and 
John Riddle's other children were parties defendant, and in  which the 
widow alleged that John Riddle died seized of the 78 acres of land in- 
volved in this case (together with other lands), and asked for dower 
therein. The defendant Alfred Riddle filed no answer in the dower 
proceedings. Dower was allotted as prayed for and the widow remained 
in possession of the land in controversy. 

The petitioners were permitted to offer evidence as to the contents of 
a deed made to the ancestor of the parties by one John McLeod. The 
only evidence as to the loss is the following testimony of Riley Riddle: 
"I saw a deed after the death of my father. I saw the deed at  my 
father's house. Alfred got the deed out and showed it to me. I left 
the deed with Alfred. I hare never seen i t  since." 

The court found as a fact that plaintiffs gave due notice i11 writing 
to the defendants to produce the deed, and that defendants stated in 
court that they do not have it and have nerer had it. The defendants 
excepted. The petitioners also introduced a record showing that Alfred 
Riddle had entered the land in controversy under the entry laws, and 
tho defendants excepted. 

There was a motion for judgment of nonsuit, which was overruled, 
and the defendants excepted. 

The jnry returned a verdict in favor of the petitioners, and the de- 
fendants appealed from the judgment rendered thereon. 

H. F. Seawel l  for petitioners. 
Z e b  V .  Sanders  and  U .  L. Spence  for defendants .  

ALLEN, J. There is authority for the position taken by the defend- 
ants that judgments do not ordinarily operate as estoppels between 
plaintiffs or defendants, usually having this effect only as between ad- 
versary parties, but i t  does not appear that the decree in the dower pro- 
ceeding was relied on to estop the defendants from denying that John 
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Riddle was the owner of the land in controversy when he died, and 
clearly the evidence was competent as a quasi admission of Alfred Rid- 
dle, who was a party and who failed to answer the allegation that John 
Riddle died seized in fee of the land, and as contradicting his present 
claim of ownership by possession. I t  was also admissible to show the 
character of the possession by the widow in order that this might be 
tacked to the possession of the husband to perfect the title of the heir. 
Atwell v. Shook, 133 N. C., 387. 

The par01 evidence as to the contents of the lost deed was also prop- 
erly admitted, as the petitioners had traced the deed to the possession 
of the defendant and had given him notice to produce it. 17 eye., 532; 
Overman 1,. Clemmons, 19 N. C., 192; Murchison I ) .  McLeod, 47 N.  C., 
241. 

The record of the entry was introduced after the defendant Riddle 
testified that he entered into possession of the land in 1879, and had 
held it, claiming it as his own, and was proper for the consideration of 
the jury as tending to contradict him, as only vacant and unappropri- 
ated lands can be entered. 

The motion for judgment of nonsuit could not be sustained because 
the evidence of the petitioners tended to prove that John Riddle had 
held possession of the land adversely fo r  more than thirty years, which, 
if believed, was sufficient to show title out of the State and to vest title 
in  him. 

John Riddle testified: "I know the land described in the complaint 
all my life. My father lived on it. H e  moved on i t  after I was mar- 
ried. My brother was not grown. He  lived on i t  thirty or thirty-five 
years-until he died. H e  built houses on i t  and rented a part of the 
land to other parties." 
' There was other evidence that John Riddle held possession for more 
than twenty years, and that his widow continued in possession ten or 
twelve years after his death. 

Chapter 195, Laws 1917, which provides that in  all actions involving 
title, title shall be conclusively presumed to be out of the State unless 
the State is a party or i t  is the trial of a protested entry, has no appli- 
cation because this proceeding was commenced before 1 May, 1917. 

No  error. 
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JOE HUDSON, ABMINI.STRATOE or  JANES HUDSON, DECEASED, V. 

SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 20 November, 1918.) 

1. Negligence-Proximate Cause--Rule. 
The  rule that  an injury must be the proximate cause of a negligent act 

of another to be actionable, or a cause that produces the result in con- 
tinuance sequence, without which i t  would not have occurred, or which a 
man of ordinary prudence could have foreseen a s  probable under existing 
conditions, does not require that the particular injury complained of in 
the  action should be foreseen, and it  is sufficient if i t  could be reasonably 
anticipated that injury or harm might follow the wrongful act. 

2. Railroads-Negligence-Evidence-Proximate Cause-Questions for  Jury  
-Master and Servant-Employer and Employee. 

I n  an action brought to  recover damages of a railroad company for 
negligeiitly causing the death of plaintiff's intestate there was evidence 
tending to show that  in the course of his employment the intestate was 
carrying mail from one of defendant's trains to another, on parallel 
tracks, across a n  intervening track, a s  he was accustomed to do, a t  the 
time one of the trains was changing locomotives, and that the old engine, 
or the one to be left, was enveloped from the intestate's sight by steam 
from its cylinders, and that this engine, so obscured, backed upon the in- 
testate, contrary to defendant's general order, without signal or warning, 
or lookout upon the rear of the engine, to warn pedestrians accustomed to 
pass there of its approach, which would have avoided the injury:  Held,  
sufficient for the determination of the jury a s  to  the defendant's negli- 
gence, including the question of proximate cause. 

3. Negligence- Federal Employers' Liability A c t  Assumption of Risks- 
Last Clear Chance. 

An employee, under the Federal Employers' Liability Act, only assumes 
the risks of those defects or dangers that are  so obvious that  a person of 
ordinary prudence would have observed and appreciated them, and in 
applying the doctrine of the last clear chance, under both the State and 
Federal statutes, the negligence of the plaintiff must be presupposed ; 
hence where the dangers are of such character a s  to be known only to the 
defendant, and the negligence producing the injury is that of the defend- 
ant, of which the intestate could not have reasonably been aware or have 
anticipated, the doctrine of the last clear chance is  not involved. 

4. Evidence-Negligence-Concurring Negligence- Nonsuit- Questions for 
Jury-Trials. 

A motion of nonsuit should not be granted, especially where, a s  under 
the facts of this case, the contributory negligence of the plaintiff, if any, 
and that of the defendant concurred in producing the injury complained 
of in the action. 

5. Appeal and Error-Evidence-Admissions-Trials. 
The party introducing evidence cannot complain thereof because i t  was 

not what he expected, or was unfavorable to  him. 
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6. Appeal and Error-Evidence-Admissions-Harmlese Error. 
Exceptions to evidence admitted on the trial which could not have 

appreciably affected the result of the verdict will not be held for reversi- 
ble error on appeal. 

7. Evidence-Motions t o  Strike Out-Depositions-Agreements-Trials. 
Where the parties have agreed that depositions taken in the action 

should be opened and passed upon by the trial judge, a motion to strike 
out evidence a s  incompetent comes too late upon the trial, and not within 
the agreement made. 

8. Railroads- Negligence- Contributory Negligence-- Rules-Abrogation- 
Evidence. 

Where there is  evidence tending to show that  plaintiff's intestate, an 
employee of defendant railroad company, was negligently killed in  the 
course of his employment, a s  he was carrying mail from one train to 
another, by defendant's locomotive passing on an intervening parallel 
track, and a violation of the rules of the company prohibiting employees 
from so using this track is relied upon, to show contributory negligence, 
testimony that  the agents of defendant knew of the continued violation of 
this rule is competent upon the question of whether the rule had been 
abrogated. 

9. Evidence-Collective Facts-Opinions. 
Where the negligence of defendant railroad relates to  i ts  failing to keep 

a proper lookout on its backing engine enveloped in its own steam, testi- 
mony of eye-witnesses as  to whether the intestate could have been seen 
in time to have avoided the injury if the Ioolrout had been properly placed 
on the engine is  competent a s  an instantaneous conclusion of the mind de- 
rived from observation of a variety of facts presented to the senses a t  the 
same time. 

10. Evidence-Objections and Exceptions-Motion to Strike Out Evidence- 
Appeal and Error. 

Semble, the trial judge has no power to strike out, on motion, testimony 
which has previously been given, without objection, the statute requiring 
tha t  exceptions to evidence must be taken a t  the time. 

BROWN, J., dissenting. 

APPEAL by  defendant  f r o m  Harding, J., a t  the  M a y  Term,  1918, of 
UNION. 

This i s  a n  action by  J o e  ITudson, administrator  of J a m e s  Hudson,  
deceased, to  recover damages f o r  the  benefit of the  minor  children of 
his intestate, under  t h e  Federal  Employers'  Liability Act, on  account of 
t h e  negligent killing of said intestate by  t h e  defendant  rai lway com- 

pany. 
Plaintiff 's intestate, J a m e s  Hudson,  was a station porter  of defendant 

a t  Monroe, a n d  a s  such i t  was h i s  d u t y  t o  handle the  mails  a n d  t o  trans- 
f e r  same, when necessary, f r o m  one t r a i n  t o  another  s tanding within 
t h e  yard.  H e  was  engaged i n  th i s  d u t y  when h e  was  s t ruck a n d  killed 
by a n  engine of defendant, which was  backing i n  a crowded y a r d  be- 
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tween two p:lwwper tr:ri~ls :ilitl t l i ro i~ql~  a dcn+e clond of steam, without 
giving proper sigiials and nithout Iin\ inq a trainn~ari  on the rear to 
kwl) :l lookont, :ts rt.quiscd 1)y the, r u l ( ~  of thc. company. 

Tlrc track? of dcfcnd;~lrt ill the Jlonroc vard lie (~1s t  alltl west, and 
a11 arc  north of the station. On tlw r~ io i .n i~~q  in qurstion train No. 5 
came in on track S o .  I ,  or  tlrc t r w k  ~ ~ c a r c s t  the station. Tr:iin To.  29 
was stai~dinr: on track So. 3, the mril ca:lr of S o .  29 b c h q  jnst a little 
to tlic west of tlle 11r:lil c:lr of S o .  5.  'I'lrc "f~~csll" rnqi i~c  to c2arry KO. 5 
mrt mas s t , :ndin~ 011 tr:tc.k So.  2, juil "ill tlic clear." IVlicn S o .  I, came 
in tlle "old" o ~ l g i i ~ c  nil9 unco~iplrd : ~ n d  rnn down the n~ tin linc-that is, 
~vc.\t of w l i c~~c  trocaks SOS. 1 ;111(1 2 join. T l i ~ n  tllc "flm!~" (,t~%iile also 
ran don 11 to ;I p o i ~ ~ t  I\ e\t (;f thc jn~~(. t ion of t ~ x c k s  I :n~d 2. Tlien both 
ensines bcgw~ I)ac.lriii;: to~v::~ cl, t 11~  C:IS~, thc ' ( f r c~hn  e n r i ~ t c  on track 
-2'0. 1 to c*o~~plc, u p  n~itll tr:tiil S o .  5, the "old" e ~ ~ g i n e  oil t r v k  S o .  2. 
As the ellnines came biwk tl:o "frrsl~" ciigine mas b lowi~rq  vlouds of 
stc~1111 out of it.: cylinder cocks. T l ~ e  "old" engine was a littlcl to the 
west ~ , f  the LLfre~I iO engine, the iear  cltd of the tender of the "old" 
engine being :tbont n l i d ~ ~ : ~ y  of the "fresh" encine, and as a rcsult of the 
es~api i ig  steam the "old" cngi~ie mas obscured, and defendant admits in 
its alls\vei* that  plni~ltiff's intestate could not have seen said cncine. 

,Iftcr the "olcl" c~rgine had been unconplcd from train Xo. 5 plain- 
tiff's intestate n'ns gi\  e r ~  a sack of mail a t  the south door of the mail 
car  of So. 6, and was told to p ~ ~ t  same on KO. 29. I I e  went around 
the T V C S ~  end of the cars of train Xo. 5,  m d  mas going towards the mail 
car  of t rain S o .  29, crossing track S o .  2 in a northwesterly direction, 
and liad reached the north rail of track KO. 2 when he was knocked 
down m d  killcd by the "old" e~lgirie, which was backing on track No. 2 
in the stealn. 

Plaintiff allegrd that  the deferldnllt mas guilty of negligence iri back- 
ing t11e cngine in a dense cloud of steam between two passenger trains 
in a croudcd yard, vhen  paswngess and employees were likely to be 
crossing the tracks, and when intest:rtc was accustomed to transfer the 
mail, also in  failing to blow t l i ~  whistle o r  ring the bell, or  give other 
signal, and in  failinq to station a trainman on the rear of the tender, 
as required by the rules. 1)efcndant admitted that  the engine was back- 
ing between the two passenger trains. There was evidence that  it was 
customary to transfer the mail from trains on track 3 before the trains 
on track 1 liad pulled out, and that  defendant had notice that  not only 
was plaintiff's intestate likely to be transferring the mails, but that  
other employees and passengers were also likely to be passing between 
the trains. Defendant admitted that  i n  this yard and between these 
trains the engine was backing in a cloud of steam, and that  the engine 
backed through this steam without giving any signal with its whistle. 
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The fireman testified that he was ringing the bell with the cord, but a 
number of witnesses who were very near testified that they did not hear 
the bell ringing, and the engineer admitted that he was-not using the 
automatic devise for ringing the bell with which the engine was pro- 
vided. The defendant admitted that no trainman was stationed on the 
rear of the backing engine. Defendant's Rule U provides: "Cars will 
not be moved in front of engine, or engine moved backward, unless there 
is an employee on the front of the moving car or on the rear of the 
engine to keep a lookout in the direction the movement is being made, 
to avoid striking persons or obstruction on the track. Enginemen, as 
well as conductors, will be held responsible for violation of this rule." 

At the conclusion of the evidence the defendant moved for judgment 
of nonsuit, which was overruled, and defendant excepted. The defend- 
ant also excepted to dividing the issue of damages. There are also 
other exceptions, which will be referred to in the opinion. 

The jury returned the following verdict : 
1. Was the plaintiff's intestate killed by the negligence of the defend- 

ant, as alleged in the complaint? Answer: "Yes." 
2. Did the plaintiff's intestate by his own negligence contribute to 

his death, as alleged in the answer? Answer: "Yes." 
3. Did the plaintiff's intestate by his own conduct assume the risk of 

being run over by defendant's engine and tender, as alleged in  the an- 
swer ? Answer : "No." 

4. What damages, if any, is plaintiff entitled to recover for the in- 
fant Clarence Hudson, as alleged in the complaint? Answer: "$600." 

5. What damages, if any, is the plaintiff entitled to recover for the 
infant Cora Hudson, as alleged in the complaint? Answer: "$800." 

6. What damages, if any, is plaintiff entitled to recover for the infant 
Ruth Hudson, as alleged-in the complaint? Answer: '($1,200." 

Judgment was entered on the verdict in favor of the plaintiff, and 
defendant appealed. 

T. F. Limerick, W.  B. Lore, and Stack & Parker for plaintiff 
Cansler & Canslcr and Armfield & V a n n  for defendant. 

ALLEN, J. The principal exception relied on, and one earnestly urged 
by the learned counsel for the defendant, is to the refusal to enter judg- 
ment of nonsuit, which rests upon the following grounds: 

(1) That there is no evidence that the failure to ring the bell or blow 
the whistle, or to have a man on the tender of the backing train, was 
the proximate cause of the death of the intestate of the plaintiff. 

( 2 )  That there is no evidence that injury to the intestate could be 
reasonably foreseen or anticipated. 
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(3) That upon the uncontradicted evidence the intestate assumed the 
risk of his injury and death. 

(4)  That if there is any liability of the defendant, i t  is upon the 
doctrine of the "last clear chance," which is not applied in the Federal 
courts, and as this action has been tried under the Federal Employers' 
Liability Act the rule of the Federal courts must be applied. 

I n  support of the first two positions, the defendant relies on the defi- 
nition of proximate cause, in Ramsbottom v. R. R., 138 N. C., 41, ap- 
proved in Bowers 7:. R. R., 144 N .  C., 686, and in Chancey v. R. R., 174 
AT. C., 333, as "A cause that produces the result in continuous sequence, 
and without whieh i t  would not have occurred, and one from which any 
man of ordinary prudence could have foreseen that such a result was 
probable under all the facts as they existed," to which we adhere, with 
the modification contained in Drum v. Miller, 135 N. C., 204, and many 
other cases, that it is not required that the particular injury should be 
foreseen, and is sufficient if it could be reasonably anticipated that in- 
jury or harm might follow the wrongful act. 

The language used is (135 N. C., 214) : "When, therefore, a willful 
wrong is committed or a negligent act which produces injury, the wrong- 
doer is liable, provided, in the latter case, lie could have foreseen that 
harm might follow as a natural and probable result of his act, for if 
he can presume that harm might naturally and probably follow he must 
necessarily intend tliat i t  should follow or he must have acted without 
caring wl~cther it would or not, which, in effect, is the same thing. I t  
may be stated as a gcueral rule that when one does an illegal or mis- 
chievous act which is likely to prove injurious to another, or when he 
does a legal act in such a careless or improper manner that he should 
foresee, in the light of attending circumstances, tliat injury to a third . . 

persou may naturally and probably ensue, he is answerable in  some 
form of action for a11 of the consequences which may directly and natur- 
ally result from his conduct. . . . I n  the case of conduct merely negli- 
gent, the question of negligei~ce itself will depend upon the further ques- 
tion whether injurioas results should be expected to flow from the par- 
ticular act. The act, in other words, becomes negligent, in a legal sense, 
by reason of the ability of a prudent man, in the exercise of ordinary 
care, to foresee tliat harmful results will foilow its commission. The 
doctrine is thus expressed, and many authorities cited to support it, in 
21 A. and E. Ency. Law (2d Ed.), p. 487: 'In order, however, that a 
party may be liable for negligtnce, i t  is not necessary that he should 
have contemplated, or even been able to anticipate, tlie particular con- 
sequences which ensued, or tlie precise injuries sustained by the plain- 
tiff. I t  is sufficient if, by the exercise of reasonable care, the defendant 
might hare foreseen that some injury would result from his act or 
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omission, or that consequences of a generally injurious nature might 
have been expected.' " 

Backing a train without a lookout on the rear and without notice of 
its approach along a track which employees and others are accustomed 
to pass over is negligence (Lassiter v. R. R., 133 N. C., 244; Hammatt 
v. R. R., 157 N. C., 322; Ray v. R. R., 141 N. C., 84; Shepherd v. R. R., 
163 N. C., 518) ; and under the evidence in  this case i t  was for the jury 
to say whether this negligence was the real cause of the death of the 
intestate, and whether harm or injury to some one might be anticipated 
as the result of the wrongful and negligent act. 

The jury were fully justified in finding that a lookout in  an elevated 
position on the tender could have seen the intestate in time to warn him 
and prevent his stepping on the track, or that the rmging of the bell or 
sounding the whistle would have given notice of the approach of the 
train in-time to avoid the injury, and that some injury might have been 
anticipated from backing a train, without protection, along a track 
much used, between two passenger trains on parallel tracks, through a 
cloud of steam. 

The second and third grounds for the motion for judgment of non- 
suit may be dealt with together, for while they rest on different legal 
principles, in the present case, they are dependent on the same facts and 
conditions. 

The doctrine of the "last clear chance" presupposes the previous 
negligence of the plaintiff, and liability is imposed upon the idea that, 
notwithstanding this negligence, the defendant has the Iast opportunity 
of avoiding the injury, and an employee, under the Federal decisions, 
is held to assume the risk of those defects and dangers so obvious that 
a person of ordinary prudence would have observed and appreciated 
them. Erie R. R. v. Purucker. 244 U. S.. 320. 

These principles have no application here, and certainly they cannot 
be held to be determinative as matter of law, because the evidence and 
the findings of the jury show the concurrent negligence of the intestate 
and the defendant, and not the previous negligence of the plaintiff, and 
the last opportunity with the defendant to avoid injury; and the dan- 
gers, instead of being obvious, were unknown to the intestate, and he 
had no reason to anticipate them, caused, as they were, by the negli- 
gence of the defendant. 

The case of R. R. v. Koennecke, 239 U. S., 252, is very much in point, 
and it also distinguishes Berkfetz v. Humphreys, 145 U. S., 418, on which 
the defendant relies. I n  that case i t  appeared that plaintiff's intestate, 
while acting as a switchman in  the defendant's yard, was run over and 
killed by a train which was backing without a trainman on the rear to 
keep a lookout and without giving signals of its approach, and the Court 
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said: "We see equally little ground for t l ~ e  contention tlrnt tlicre was 
no evidence of ilcgligeirce. I t  at  lcast might Iiavr I W I I  foiind tlmt Koen- 
necke was liilled by a train that 11ad jnst come in and mas backing into 
the yard ; that  the mo\ tment was llot a y:ird mo\ tmelit ; tlrat it was on 
the main track, and tliat tllere was 110 !ool<out oil the (>lid of the train 
and warning of its approacl~. 111 short, the jury might h a ~ e  foui~d that 
the case was not that of an  illjury done by a switching engine known to 
be engaged upon its ordinary business in a yard, lilv 24crli fetz v. IJumph- 
reys, 145 U. S., 418 (36 L. Ed., 758; 1 2  Sup. Ct. Rep., 835), but one 
where the rules of the cornpnny ant1 reasoilaltlt. care required a lookout 
to be kept. I t  seems to 11s that i t  would l ~ a v e  been impossible to take 
the case from the jury on the ground either that tlrerc was no negligence 
or  that the deceased asslimed the risk." 

I n  Evie 12. Co. 1 ) .  Pur7tclLer, 241 U. S., 320, Marietta, the injured 
person, was a sectiou inan ill the employ of the defendant company. 
The manner of his injuries is there described in tlie language of .llr. 
,Justice Da?j: "Early on tlie morning of the injury he started from his 
residence to report to the foremall accordiilgly. I t  appears that a t  and 
near the place of injury the cornpany had a double track; that  the north 
track is used for trnius going wcst and tlie sonth track for traiirs going 
east; that the pla;ntifI, in going to the place d[kgnatcd, went upon the 
south track, and was walking eastwardly wlrc~l a passenger train hound 
east came upon tliis track, and, to qet out of thc way of it, lie stepped 
over upon tlie nortll or we&bouird track; t h t  while walking on that 
track he was struck arid run 0.i er Ly all cugins n.11icli was runniiig back- 
ward mid in the oppositcl directioi~ from that ill which the trains ordi- 
narily ran upon tlie nortll track. This enginc had been detanlied from 
a train of cars and, after pusilii~g anotller train up a grade on the west- 
bound track, was returning to its own train a t  the time of the injury. 
Marietta testified that lie Lad no warniiig and did not s w  tlie approach- 
ing cwgine, owiilg to  steam aud simke from the passcngcr tiain, which 
had just passed upon the other track. The eilginc~r and fireman of the 
backing engine testified that they did not see Nariet ta until after he 
was ruii 07 er  hy the engine, aild gax c no signal or warning of i ts  ap- 
proacl~." 

The Court sustained a recovery for plaintiff under the Employers' 
Liability Act, and in  holding tliat there was no error in refusing a 
prayer on assumption of risk said:  "Under such circumstances, the 
injured man would not assume the risk attributable to the negligent oper- 
ation of the train, if the jury found i t  to be such, unless the consequent 
danger was so obvious that an ordinarily prudent person in  his situ- 
ation would have observed and appreciated it." 
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We are therefore of opinion the motion for judgment of nonsuit was 
properly overruled. 

The plaintiff took the deposition of one Horton, and on cross-exam- 
ination, in answer to a question bg the defendant, he said it was not 
necessary for steam to escape from the cylinder cocks. There was no 
objection to the answer and no motion to strike i t  out. The deposition 
was returned, and it was agreed that i t  slionld bc opened and passed on 
by the judge as though written exceptions had been filed before the 
clerk. At the trial, the defendant rnored to strilie out the answers of 
the witness, which v-as refused, and the defendant cxcepted. 

The motion came too late after the trial co~innenced and was not prop- 
erly within the agreenlcxt of tlie partics that tlie judge should pass upon 
the deposition as upon exceptions filed before the clerk. ,I party cannot 
except to evidence brought out by hinmelf, nor can he, as of right, sup- 
press an unfavorable answer wlieil lie cxpected a farorable one. Again, 
the answer could hare no appreciable effect on tlic trial, as tlie escape 
of the steam was admitted by both parties, and it was relied on to show 
that the intestate could not see the approaching train, and not as all act 
of iicgligcnce. 

There are certain exceptions based on thc ad~aission of testimony to 
the effect that it was custonlary for deceased to transfer mail from 
trains on track No. 1 to trains on track No. 3 before tlie trains on track 
No. 1 had pulled out, and that the agents of defcndmit knew of this 
custom and did not object to it. This evidence was offered in answer 
to the contention of defendant that plaintiff was guilty of contributory 
negligence in so transferring mail contrary to orders. This eridence 
was competent as tending to prove an abrogation of the rule which the 
defendant claimed the plaintiff had violated, and also for tlie purpose 
of showing that the defendant might reasonably expect employees to be 
on the track on which it was backing its train. 

The defendant introduced the engineer, Shiver, in charge of the train 
on the parallel track, who testified, on cross-exarninatio~i, as follo~vs: 

"Q. There was no reason why the man in charge of the other engine 
could not have seen Jim, was there? H e  could not ltave seen him be- 
cause J i m  was at  the rear. 

"Q. But if they had a man at the rear he could have seen him? Cer- 
tainly." 

No objection was made at the time question was asked and answered. 
Some time later in the trial defendant asked that his objection and 
exception to this question and answer be entered. The plaintiff objected, 
but the court overruled the objection of plaintiff and allowed the de- 
fendant's objection and exception to be entered. 

Also the engineer, Garnett, in charge of the train which killed the 
deceased, who testifi~rl nn c rnw-~xamina t ion  . 
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"If there had been a man on the rear of the tender I don't know 
whether he could have seen him or not. 

"Q. You could see beyond the rear of the tender yourself, but you 
could not see J i m  because the tender was in the way? A. Yes, sir. I 
couldn't see through the tender, and there was the steam too. 

"Q. I f  there had been a man on the rear of the tender he could have 
seen J i m  then 2" 

Objection by defendant ; overruled ; exception. 
"Possibly he could; yes, sir." 
The objection to the evidence of the witness Shiver might be disposed 

of upon the ground that exceptions to evidence must be taken at the 
time, and unless so taken, the objection is waived (Taylor v. Plummer, 
105 N.  C., 5 6 ;  Lowe ti. Elliott, 107 N.  C., 718; illley v. Howell, 141 
N.  C., 116) ; and as this is a requirement of the statute, his Honor had 
no right to suspend its operation; and to the evidence of Garnett, that 
it was too indefinite to aeect the result, he having first said he did not 
know whether a man on the tender could have seen the intestate, and 
then possibly he could, and finally yes, but giving the objection full 
effect, the evidence is admissible as a short-hand statement of the fact- 
"the instantaneous conclusions of the mind as to the appearance, condi- 
tion, or mental or physical state of persons, animals, and things, derived 
from observation of a rariety of facts presented to the senses a t  one and 
the same time." McKelvey Ev., 174. 

The defendmt also objected to dividing the issue of damages, but his 
Honor followed the course approved in Horton v. R. R., 175 N. C., 474. 

A discussion of the exceptions to the charge and to refusal to give 
certain special instructions would be of no practical benefit. We have 
examined them carefully and have compared the prayers with the charge 
given, and find no reversible error. 

No error. 

B R ~ W N ,  J., dissenting: I concur in the opinion of the Court upon the 
first, second, and third issues. I dissent from the judgment of the Court 
upon the fourth, fifth, and sixth issues as to damage. 

Three separate issues as to damage were submitted-one for each 
child of the deceased. I f  he had left a dozen children, then, under the 
ruling of the Court, a dozen issues as to damage would have been sub- 
mitted, so the more children the deceased left the larger the recovery. 
I do not think this method of assessing damage is contemplated by the 
Act of Congress. The assessment should be in solid, based upon the 
earning power of the deceased, and one recovery allowed for all bene- 
ficiaries. The dissenting opinion of Justice Walker in IIorton u. R. R., 
175 N. C., 488, leaves nothing to be said on the subject. 
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MAXTON AUTO COMPANY, ZNC., V. E. S. RUDD 

(Filed 27 November, 1918.) 

1. Contracts - Repudiation - Consideration Retained - Estoppel i n  Pais- 
Vendor and Purchaser. 

A party to a contract may not retain its benefits and repudiate i ts  ohii- 
gations and burdens, or retain advantages in the course of a business deal 
o r  negotiations, when he has renounced and refused to abide by its terms; 
the principle is based upon the doctrine of estoppel in pais, which, in i ts  
last analysis, rests upon principles of fraud. In such case i t  is not always 
necessary that the fraudulent purpose be present a t  the inception of the 
transaction, but a t  times may operate and become effect i~e by reason of 
a n  unconscionable refusal to return the consideration or  make such resti- 
tution a s  equity and good conscience require. 

2. Mechanics' Liens-Possession-Checks-Payment Stopped-Cash Trans- 
actions-Repossession. 

A mechanic ordinarily loses his right of lien upon an automobile for the 
price or value of repairs by surrendering possession to the owner; but 
where the possession is relinquished by him upon receiving a check for the 
aniount, and drawer having stopped payment of the check, the transaction 
is  upon a cash basis, and the owner may not retain possession of the auto- 
mobile, so a s  to deprive the repairer of his mechanic's lien. 

3. Sunday-Statutes-Bills and Notes-Checks-Mechanics' Liens. 
Where a mechanic has repaired a n  automobile for its owner during the 

week, and delivered possession to him on Sunday on receipt of his check 
to cover his charges, the fact that  the check was dated on Sunday does not 
render it  invalid under our statute, Revisal, sec. 2836, or  permit the owner 
to stop its payment and retain the car in his possession, so a s  to release it 
from the lien thereon for the amount of the repairs. 

4. Costs-Statutes-Recovery. 
Where the controversy is  made to depend upon the right of the mechanic 

to repossess an automobile that  he has repaired, in order that  he may en- 
force his lien thereon, and the jury has found in the plaintiff's favor upon 
determinative issues, but in defendant's favor upon an issue of fraud, t h e  
question of taxing the cost does not depend upon the finding of the jury 
upon the issue of the defendant's fraud, and the plaintiff, having estab- 
lished his right to the possession, he is entitled to recover the costs. under 
our statute, Revisal, see. 1264 (2) .  

ACTION, tried before Harding, J., a n d  a jury, a t  Apr i l  Term, 1918, 
of SCOTLAND. 

T h e  action was to  recover a Frankl in  automobile f o r  t h e  purpose of 
enforcing a mechanic's l ien thereon f o r  repairs, under  section 2017, 
Revisal. Plaintiff claimed, a n d  offered evidence tending t o  show, t h a t  
i n  August,  1916, plaintiff company h a d  repairs  done t o  automobile of 
defendant, purchasing new p a r t s  f o r  same, etc., t h e  bill amounting t o  
$71.48, with protest fees f o r  check given, $1.75, amounting t o  $73.33. 

32-176 
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That defendant gave plaintiff his check for same on Bank of Laurinburg 
and was thereupon allowed to take possession of the property; that de- 
fendant, having thus obtained possession, stopped payment of said check, 
and plaintiff alleged, further, that this was done by defendant with the 
fraudulent view and purpose so to obtain the property, and thus de- 
prive plaintiff of his lien, etc. 

Defendant alleged, and offered evidence tending to show, that under 
the contract plaintiff was to put defendant's car in good shape; that the 
repairs to his machine were of no benefit to i t ;  that he immediately had 
to have necessary repairs made to the extent of $42.41, and further, that 
while defendant's car was in care of plaintiff at  its garage the tools and 
lap robe therein belonging to defendant were lost by reason of plain- 
tiff's negligence, to defendant's damage, $29.75, and defendant, denying 
any and all liability on the claim, set up a counterclaim against plaintiff 
based on these averments and evidence, and, denying any and all fraud- 
ulent purpose, averred that he had stopped payment of check because 
he discovered on trial that plaintiff's pretended repairs had been with- 
out benefit, etc. Defendant having replevied the car, on issues sub- 
mitted, the jury rendered the following verdict: 

1. I s  the defendant indebted to the plaintiff as alleged in the cam- 
plaint, and if so, in what amount? Answer: "$73.23." 

2. I s  the plaintiff indebted to the defendant as alleged in the answer, 
and if so, in what amount ? Answer : "$47.50." 

3. I s  the indebtedness by defendant to plaintiff a mechanic's lien upon 
the automobile referred to in the complaint? Answer: "Yes." 

4. Did the defendant wrongfully and fraudulently obtain passessian 
of the automobile from the plaintiff, as alleged? Answer: "No." 

5 .  Does the defendant wrongfully withhold possession of the auto- 
mobile from the plaintiff ? Answer : "NO." 

6. What was the value of the automobile at the time it was replevied 
by the defendant ? Answer : "$200.V 

The court being of opinion that, on the record and facts in evidence, 
the fifth issue should be answered "Yes" as a matter of law. Judgment 
for plaintiff, including costs of action, and defendant excepted and ap- 
pealed. 

No counsel  f o r  plaintif. 
Cox & Dunn f o r  defendant. 

HOKE, J. I n  general terms, i t  is said that a man may not assume and 
maintain inconsistent ~os i t ion  to the prejudice of another's rights. He 
cannot retain the benefits of a contract and repudiate its obligations and 
burdens, nor can he hold to the advantages acquired in  the course of a 
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business deal or negotiation, and by reason of it, when he has himself 
renounced and refused to abide by the terms. The position is usually 
referred to the doctrine of estoppel in pais, which rests, in its last analy- 
sis, on the principles of fraud, and i t  is not always necessary that the 
fraudulent purpose shall be present at  the inception of the transaction, 
but the principle may a t  times operate and become effective by reason 
of an unconscionable refusal to return the consideration or make such 
restitution as equity and good conscience requires. McCullers v. Cheat- 
ham,  163 N.  C., 61; Smi th  v. Young, 109 N. C., 224; 10 R. C. L., title, 
Estoppel, 688; Bigelow on Estoppel, 7441; 16 Cyc., 785, et sep. 

Approring these general principles in S m i t h  v. Young ,  supra, where 
one had sold another his cotton for cash, and the purchaser undertook 
to apply the proceeds to notes held by him against the vendor, and it 
was held that the latter had the right to disaffirm the sale and recover 
the full price of the cotton in  an action for wrongful conversion, Avery, 
J., delivering the opinion, said: "The defendants bought for cash and 
were bound to pay the money or return the cotton. A man cannot take 
property wrongfully and apply the value of it rightfully, even in dis- 
charge of a just debt due him from the owner." And so here, the plain- 
tiff company, having repaired defendant's car, had a mechanic's lien 
thereon for the amount due. Revisal, see. 2017. Construing the stat- 
ute, our Court has held that the lien is lost by surrendering posses- 
sion to the owner. Black v. Dowd, 120 N. C., 402; McDougal v.  Crapon, 
95 N. C., 292. 

Defendant, in payment of the claim, gave plaintiff a check on the 
bank for the amount, importing a cash payment, and thereby plaintiff 
was induced to surrender the possession of the car. Defendant, believ- 
ing that the repairs had been of no benefit, stopped payment of the 
check, but when he does so he must restore*plaintiff7s possession and put 
him in the position to enforce his mechanic's lien for the amount due. 
No doubt the defen'dant had no fraudulent purpose in giving the check, 
and the jury have found that there was no actual fraud, but having 
obtained possession of his car under a promise to pay cash, on refusal, 
he is estopped to resist enforcement of mechanic's lien by reason of the 
possession thus acquired. 

I t  is contended for defendant that plaintiff is prevented from assert- 
ing his claim by the fact that the check was given and the car delivered 
to the owner on Sunday, and an exception is noted for refusal to sub- 
mit an issue as to these facts. In our opinion, if this were established 
i t  would only tend to strengthen'the plaintiff's position, but under our 
decisions construing section 2836 of Revisal, that which forbids the pur- 
suit of one's ordinary calling on Sunday, the law is restricted to those 
acts and callings which have a tendency to interfere with the seemly 
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observance of the day, and so construed, i t  would not, on the facts of 
this record, invalidate the check or inhibit the delivery of the car on 
Sunday, the repairs to the car having been made in  the working days 
of the week. Rodman v. Bobinson, 134 N.  C., 503; Melvin v. Easley, 
52 N.  C., 356. 

I t  may be well here to note that the statute excepts works of necessity, 
etc., and would no doubt permit repairs to be made in a clear case of 
emergency. 

I t  was further insisted for defendant that the issue chiefly debated 
between the parties, and that on which the larger part of the costs ac- 
crued, was the fourth, addressed to the question of actual fraud, and 
that defendant, having obtained the verdict on that issue, the costs of 
same should not be taxed against him. But the suit is to recover pos- 
session of the car to enable plaintiff to enforce a mechanic's lien for the 
amount due, and plaintiff having established his right of action for the 
purpose indicated the costs follow the recovery by express provision of 
the statute. Revisal, see. 1264, subsec. 2. 

There is no error, and judgment in plaintiff's favor is affirmed. 
No error. 

A. COLLINS LUMBER COMPANY, INC., V. KINGSDALE LUMBER 
COMPAPU'Y, INC. 

(Filed 27 November, 1918.) 

1. Instructions - Contracts - Breach -Appeal and Error- Objections and 
Exceptions. 

In the purchaser's action to recover damages against the seller for 
breach of contract in failing to ship lumber in carload lots to several 
designated points, it appeared that the defendant accepted the order upon 
conditions, one of them being that if shipment could not be made "on 
account of embargoes to destination called for within something like 
ninety days, we shall be at  liberty to sell the stock where it can be shipped, 
provided you are not in position to have it diverted to some other point to 
which it can be shipped." The cause was tried upon the question of 
whether the failure of the defendant to ship to the designated points was 
by reason of the embargoes. The judge properly charged the jury upon 
the law relating to this phase of the case, and the jury having answered 
the issue in defendant's favor, the plaintiff excepted that the charge was 
incomplete, upon the theory that the defendant should have notified the 
bhintiff of its failure to ship on account of embargoes: Held, the excep- 
tion should have been on a tender and refusal of a proper prayer for in- 
struction, and under the circumstances of this case, the proximity of the 
plaintiff, with available means of communication, etc., and the cause 
having been tried upon a different theory, no reversible error is found. 
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2. Instructions- Construed a s  a W h o l e  Erroneous in  P a r e  Appeal and 
Error-Harmless Error. 

Where the defendant denies liability for breach of contract to  ship out 
lumber in  carload lots to designated points, under a provision therein 
exempting it from liability if unable to ship on account of embargoes 
"called for something like ninety days," and with privilege in that  event 
to ship i t  elsewhere, provided the purchaser was "not in position to have i t  
diverted to some other point," etc., an instruction that  the defendant 
would not be liable if plaintiff gave shipping instructions to  points under 
embargo a t  the time, when standing alone, is  erroneous, the contract re- 
quiring that the defendant's obligation to ship shall continue for a t  least 
ninety days; but construing the charge a s  a connected whole, a s  given in 
this case, i t  properly signifies and the jury must have readily understood 
that  the obligation to ship was continuous for the stated period, and no 
reversible error is found. 

3. Evidence-Records-Independent Knowledge-Appeal and Error. 
Where records of a railroad company relating to shipments, or embar- 

goes thereon, a r e  relevant to the inquiry in an action upon contract be- 
tween the users of the railroad, they a re  properly escluded from the evi- 
dence when the railroad agent, a witness by whom they a r e  sought to be 
introduced, testifies he has no personal knowledge on the suhject; and to 
make the records themselves competent, their authenticity must be sum- 
ciently established (Ins. Co. v. R. R., 138 N. C., 42) ; and upon appeal, i t  
must be made to appear that  the entries were relevant to the issue. 

4. Evidence-Contracts-Commercial Rating-Irrelevancy. 
Evidence of the commercial rating of the plaintiff, seekinq to recover 

damages for the breach by defendant of its contract to make shipments 
of lumber, defended upon a provision of the contract exempting defend- 
an t  from liability hy reason of embargoes upon the shipment, is irrelevant 
to the inquiry, and properly excluded. 

ACTION, tr ied before Webb, J., a n d  a jury, a t  October Term, 1918, of 
MECKLENBUILO. 

T h e  action was t o  recover damages of defendant  f o r  alleged wrongful 
fa i lu re  to  sh ip  s ix carloads of lumber  f r o m  defendant's mills a t  Lum- 
berton, N. C., pursuant  to a contract between t h e  parties. O n  denial of 
l iabi l i ty  a n d  issues submitted, there was verdict f o r  defendant. Judg-  
ment  ; plaintiff excepted a n d  appealed. 

E. R. Preston,  C. A. Duckworth, a n d  Johnson  & Johnson  for  plain- 
tiffs. 

Mcln tyre ,  Lauwence & Proc tor  f o r  defendant. 

HOKE, J. T h e  facts  in evidence tended t o  show t h a t  on 14 March, 
1917, plaintiff, a lumber dealer w i t h  home office i n  Charlotte, N. C., 
ordered of defendant  company, operat ing a mil l  a t  Lumberton, ten car- 
loads of lumber of a specified kind, s ix  t o  Buffalo, N. Y., a n d  f o u r  t o  
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LUMBER Co. u. LUMBER CO. 

Newark, N. J., f. o. b. cars Lumberton, N. C., four of the cars to 
Buffalo having been shipped pursuant to order and about which there 
was no dispute. I n  accepting this order by letter, of date 17th March, 
inst., defendant company closed the contract in terms as follows: "We 
enclose herewith acceptance of orders for ten cars 4 x 4 edge culls and 
red heart, one car cull flooring, and one car 5 x 4 edge culls and red 
heart. I n  accepting these orders. we would like to have it understood 

for develops from stock on our yard at  present, as we are not going to 
cut any of this class of timber. Also, should we be unable to ship on 
account of embargoes to destinations called for within something like 
ninety days, we shall be at  liberty to sell the stock where it can be 
shipped, provided you are not in position to have it diverted to some 
other point to which i t  can be shipped." 

There was evidence on the part of plaintiff to the effect that six of 
these cars of lumber-two to Buffalo and four to Newark, N. J.-were 
never shipped, though defendant was urged and had full opportunity 
to do so, and had the material on his yard to comply with contract, and 
by reason of such failure plaintiff suffered substantial damages. 

Defendant contended and offered evidence tending to show that New- 
ark, N. J., one of the points designated in the order, was under an 
embargo as to this order during the entire life of the contract, and that 
having shipped four of the cars to Buffalo as requested further ship- 
ments to this point were also prohibited, entirely preventing defendant 
from shipping the remaining two cars; that no other points were desig- 
nated by plaintiffs during the continuance of defendant's obligation, 
except one.on 22 May, when plaintiff directed defendant to ship the 
four Newark cars to Washington, D. C., bnt by a route that was also 
under embargo, preventing the shipment. 

On an issue as to breach of contract by defendant, the court, in effect, 
submitted the case to the jury on the question whether defendant could 
have made the shipments to the points designated at  any time during 
the continuance of its obligation, and the jury have rendered a verdict 
that there was no breach by defendant, thus establishing that as to 
these cars there was an embargo existent against these points during the 
entire period covered by the contract. 

On the argument, i t  was chiefly urged for error by appellant that in 
submitting the question of wrongful failure to ship in breach of the 
agreement the court failed to impose on the defendant the duty of noti- 
fying plaintiff that the points designated in the order were under em- 
bargo. We are inclined to the view that under the last clause of the 
letter of acceptance conditions might very well arise that would require 
notice by defendant as to the existence of an embargo, but the objection, 
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i n  our opinion, is not open to plaintiff on the present record for the 
reason that no harm could have come to plaintiff from defendant's 
failure to give notice. Living within 125 miles of defendant's mill, in 
daily communication both by mail and telephone, plaintiff could have 
readily ascertained the occasion for the delay. As a matter of fact, 
plaintiff admits having been notified as to Newark, and it is apparent 
from a perusal of the pleadings and facts in evidence that the issue be- 
tween these parties was and was intended to be fought out on the ques- 
tion whether, during the life of the contract, the defendant could have 
shipped to the points designated by plaintiff. This being true, and the 
charge of the court being correct in itself and sufficient to corer the 
phase of the controversy as presented by the parties, if plaintiff desired 
further instructions as to defendant's failure to notify and the effect 
of it, he should have preferred requests to that effect. No doubt the 
reason for this was that the learned and capable counsel desired and 
intended to insist that defendant within the time could very well have 
shipped to the points designated, where plaintiff had made advanta- 
geous contracts of resale and did not care to weaken his main position 
by diverting side issues, but having taken this course, under our de- 
cisions apposite, i t  is not permissible to raise the question by exceptions 
noted to the charge after the trial "that the same is incomplete" in the 
respect suggested. Penn c. Ins. Co., 160 N. C., 399; Marcom 1 ' .  R. R.. 
165 N. C. ,  259. 

I t  was further objected that the court instructed the jury that "if 
plaintiff gave shipping instructions to defendant to ship to points that 
were under embargo at the time, and for that reason defendant did not 
ship, it would not be liable for breach of the contract." Standing alone, 
this would not be a correct position as to the effect of the agreement 
between the parties, for this requires that the obligation to ship should 
continue for at  least ninety days, and proper effort should hare been 
made for that period after receipt of the order, but i t  is a nrholesome 
rule in the trial of causes repeatedly approved with us that the charge 
of the court must be considered as a whole in  the same connected way 
in which i t  was given and upon the presumption that the jury did not 
overlook any portion of i t ;  and if, when so construed, i t  presents the 
law fairly and connectedly, it will afford no ground for reversing the 
judgment, though some of the expressions when standing alone might 
be regarded as erroneous. AS. c. Ezu,rn, 138 N. C., 599; Korrzegcry I:. 

R. R., 154 N. C., 389. 
I n  another and related part of the charge and upon the issue, the 

court had just instructed the jury that if defendant failed to ship the 
lumber as directed, and could have shipped i t  to the points designated 
by plaintiff within ninety days covered by the contract, and failed to 



504 I N  T H E  SUPREME COURT. [I76 

do so, that i t  would be their duty to answer the first issue "Yes"; that 
would be a breach of the contract. Considering the two in  connection, 
the  jury must have readily understood that the obligation to ship was 
continuous for ninety days from the order, as the contract stipulates. 

The exceptions to the rulings of the court on questions of evidence 
seem to be without merit. We do not see how the commercial rating 
of plaintiff company, as i t  appeared in the established publications, is 
in any way relevant to the issue, and are very well assured that, on the 
present record, i t  could have had such significance that its exclusion 
could amount to reversible error. And in  excluding the proposed testi- 
mony of the witness W. W. Brown as to the records of the Pennsylvania 
Railroad office in  Charlotte, N. C., in reference to an embargo on ship- 
ments to Washington and other points, the witness, who had only been 
in the railroad company's employment for one month, stated that he 
had no personal knowledge of the making of these entries, nor of the 
facts they purported to contain. "They were records sent down by the 
company every day from the office of the Pennsylvania lines in Atlanta, 
Georgia." The witness having said that he had no personal knowledge 
on the subject, any direct evidence from him was clearly incompetent. 
The records do not appear to have been offered, but if they had been 
they were not sufficiently established as to their authenticity or import 
as to make them receivable under our decisions appertaining to the ad- 
mission of such evidence. Ins. Co. v. R. R., 138 N. C., 42. Apart from 
this, i t  was not made to appear that they contained any entries relevant 
to the issue. 

We find no reversible error, and the judgment on the verdict is 
affirmed. 

No error. 

ARTHUR WILSON AND WIFE V. LOUIS B. VREELAND. 

(Filed 27 November, 1918.) 

1. Deeds and Conveyances-Lands-CovenantActions-Ouster. 
To sustain an action for breach of covenant of warranty in a deed to 

lands it is necessary to allege and show an ouster or eviction by title para- 
mount to that acquired under the deed. 

2. Husband and Wife-Mortgages-Foreclosure-Tenant by the Curtesy- 
Husband a Purchaser-Title. 

Where a husband and his wife have given a deed in trust to secure an 
endorser on their joint note to a bank, and upon default in payment, after 
the death of the wife, the trustee forecloses, and it appears that there 
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were children of the marriage born alive capable of inheriting, the hus- 
band has a life estate in the .land as tenant by the curtesy, and he may 
become the purchaser at  the sale to the extent necessary to protect his 
own interest, and upon the payment of the purchase price acquire a good 
title when there is no suggestion of fraud or unfair dealing in the trans- 
action. 

3. Bills and Notes-Husband and Wife-Joint Makers-Aecommodation- 
Endorser-Liability. . 

Where a husband and wife are joint makers of a note, their liability, 
as between themselves, is one-half of the full amount, nothing else appear- 
ing, though as between them and the payee or an accommodation endorser 
it is in the total amount of the obligation. 

ACTION, tried before Harding ,  J., on demurrer to the complaint, a t  
October Term, 1918, of MECKLENBURC-. 

The case shows that on 31 December, 1910, W. M. Long, at  their 
request and for their accommodation, endorsed a joint note of Z. A. 
Dockery and his wife, Emma J. Dockery, due and payable at  the Char- 
lotte National Bank twelve months after its date, and they executed a 
deed of trust to secure and save harmless the endorser on land belonging 
to the wife. Default having been made in the payment of the note, the 
trustee sold the land under the power contained in the deed, and Z. A. 
Dockery purchased it at  the sale, and the trustee conveyed the land to 
him for a full and fair  price and without any fraud being alleged. 
Z. A. Dockery's wife, Emma J. Dockery, died intestate after the execu- 
tion of the deed of trust and before the sale, leaving children by her 
marriage, so that at  the time of the sale her husband, Z. A. Dockery, 
had become tenant by the curtesy of the land. The land passed by 
mesne conveyance to the defendant, who conveyed i t  with warranty to 
the plaintiff, who sues for a breach of the covenant, and prays in  his 
complaint that he recover the purchase price of the land ($630) and 
interest from the time he bought i t  from the defendant, vhich was on 
27 September, 1917. 

The defendant demurred to the complaint, and the court sustained 
the demurrer and gave judgment for the defendant, with costs, holding 
that the title to the lot is vested in the plaintiff in fee simple, and that 
he has a good and indefeasible title thereto, and that the plaintiff in 
his complaint has not stated a good cause of action. 

Plaintiff appealed from this judgment. 

T h o m a s  W.  Alexander for p l a i n t i f .  
Lou i s  R. Vreeland for defendant .  

WALKER, J., after stating the case: I t  appears in this case that the 
plaintiff is suing for a breach of the covenant of warranty in the deed 
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of the defendant to him without alleging an ouster or eviction by title 
paramount, which is necessary. On the contrary, he alleges that he is 
in  peaceful possession of the land, and there is nothing to show that his 
possession has been disturbed. 11 Cgc., 1125, where i t  is said that to 
constitute a breach of such, a covenant there must have been an eviction 
or equivalent disturbance by title paramount, and the title or right to 
which the covenantee yields must be not only paramount to his own, but 
paramount to that of any one else. Rritton 11. Rlcfin, 120 N. C., 89; 
Wiggins I ) .  Pender, 132 N. C., at p. 640. 

There is a covenant of seisin in the deed to plaintiff, a copy of which 
is annexed, and such a covenant is broken, if the title was not good. 
upon delivery of the deed. Briftorz 1 % .  Elifin, supra. But we do not see 
why plaintiff was not seized under his deed. At the time that Z. A. 
Dockery bought at  the tmstee's sale he was tenant by the curtesy, and 
therefore had a life estate in the land. The sale was not made bv him- 
self, but by the trustee, and he had the right to buy in order to protect 
his interest in thc land by preventing a sacrifice of it. I t  is said in 
Froneberger c. Lewis, 7 9  N .  C., 426, at  p. 436: "Wherever the trnstee 
has a personal interest in the trust property, there, of course, he must 
have the right to protect it, and if to bid for and buy it be necessary 
to protect it, he must be allowed to do so for thnf purpose." Here the 
purchaser was a trustor and occupied a stronger position than a trnstee 
would. See, also, Smith  1 , .  Black., 115 U. S., 308; Errston 1 % .  BcrnX,. 12'7 
IT. s., 532. 

Z. A. Dockery paid a full price for the land, and there is no sugges- 
tion of fraud or unfair dealing 0x1 his part or in any respect by any one. 
So fa r  as this record shows, there is nothing that assails his title acquired 
at  the sale. He submitted to a sale of his interest in the land to pay 
his sa r t  of the debt. which was one-half as between him arid his wife. 
and for a11 that we may know from this case the value of his interest 
may have been more thaii that of the remainder, which belonged to his 
children and which was subject to the payment of their mother's share 
of the indebtedness. Both Dockerv and his wife were liable to the bank 
and Mr. Long, the accommodation endorser, for all of the debt; but a h  

between themselves they were severally liable for one-half. R e  was not 
legally bound to his wife for the payment of her half, though he was so 
bound to the creditors. We need not continue the discussion as t,o this 
matter, for it does not appear in the pleadings'as now framed but that 
he has a good title. Whether he is any way liable to his children at 
law or in equity we cannot decide because the facts are not before us. 

There is a suggestion in the complaint that Z. A. Dockery has put a 
cloud upon the title, but no facts are alleged to show it, and Dockery is 
not a party to the action. For anything that appears to the contrary 
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he may have acquired a perfectly good and indefeasible title. Hinton 
v. Pritchard, 120 N .  C., 1, at p. 4. We are governed by the record and 
the facts only that appear therein. 

Z. A. Dockery acquired the legal title by the purchase of the property 
at  the trustee's sale, and there is nothing to show that he did not also 
get the equitable title, or one that will survive investigation and adjudi- 
cation in a court administering equitable principles. Froneberger v. 
Lewis, supra; Hinton v .  Pritchard, supra; Smith  I * .  Black, supra; Eas- 
ton v. Bank, supra. 

The demurrer was properly sustained. 
No error. 

NATIONAL SURETY COMPANY v. MOSES B. BROCK. 

(Filed 27 November, 1918.) 

Evidence-Federal Records-Certified Copies-Statutes-Distiller's Bonds- 
Principal and Surety. 

Under the Federal statutes, a distiller and the surety on his bond are 
made liable for all taxes and penalties imposed, when the taxes have not 
been duly paid by stamps, at  the time and in the manner provided by law, 
as determined by the Commissioner of Internal Revenue and the assess- 
ment lists certified to the proper collectors, etc. In an action by the 
surety against the distiller to recover a penalty the former had paid on 
demand without notifying the latter, it is Eeld, that a certified copy of 
the assessment lists on record in a public office or department of the 
government was the best evidence of their contents, under the provisions 
of our statutes, and that par01 evidence thereof is improperly admitted, 
constituting reversible error, to the defendant's prejudice. 

ACTION. tried before Cline, J., and a jury, at  Spring Term, 1918, of 
DAVIE. 

Plaintiff sued for the recovery of $5,000, the amount of a distiller's 
bond given by the defendant to the United States to secure the payment 
of taxes assessed against him, and which the plaintiff had signed for 
him as surety. The plaintiff paid t@amount of The bond to the Govern- 
ment upon a simple demand by i t  and without any notice to the defend- 
ant until this action was codmenced. The liability of the surety com- 
pany and the defendant depended upon whether the taxes were duly 
assessed and a list thereof certified, as directed by the Federal statute, 
Revised Statutes of the United States, see. 3182, which provides: "The 
Commissioner of Internal Revenue is hereby authorized and required to  
make the inquiries, determination and assessments of all taxes and penal- 
ties imposed by this title or accruing under any former internal revenue 
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act, where such taxes have not been duly paid by stamps, at the time 
and in  the mauner provided by law, and shall certify a list of such 
assessments when made to the proper collectors, respectively, who shall 
proceed to collect and account for penalties so certified." U. S. Comp, 
Statutes (1918), West Pub. Co. Ed., see. 5904. 

The plaintiff was permitted to prove by a witness, without producing 
the record or showing its loss or any other reason for not producing it, 
that the assessment had been made and certified and the contents thereof, 
and this was done over the defendant's objection and is assigned as error. 

T l ~ a  j w y  returned a verdict for the plaintiff, and from the judgment 
thereon the defendant appealed. 

l f c ~ s t i n g s ,  Stephenson CE TTrlzicXw and J07zn C. Wallace for plaintif i .  
A. E. JIol ton and B. C .  Brock for cleferzdant. 

WALKER, J., after stating the case: The judge erred in admitting 
the oral evidence of the contents of the assessment list, as the rule is that 
they must be prored by the writing itself or by an exemplified or certi- 
fied copy thereof. 1 Elliott on Evidence, see. 205. I t  is said that "the 
rule rmts ~ ipon  the presumption that where i t  appears that better evi- 
dence is withheld, the party who withholds it and seeks to substitute 
therefor evidence of an inferior kind has some sinister motive ir;l doing 
so, or is conscious that his claim would not be supported, but would 
rather be defeated, if he introduced the best evidence. The object of the 
rule is to prevent fraud, and at the same time it brings out the most 
satisfactory evidence" and relates to the quality rather than to the 
quantity of evidence. 1 Elliott on Evidence, secs. 205, 206, 207, 212, 
and 409; Lockhart on Evidence, sec. 76; Roll ins  v. W i c k e r ,  154 N.  C., 
560; V a r n e r  1 . .  Jolznston, 112 K. C., 570; Afot t  v. Ramsey ,  92 N. C., 
152; Cheatham 2%. Yortng, 113 N. C., at  p. 165. Of course, where the 
original document is lost or its nonproduction otherwise excused, the 
rule does not apply. 1 Elliott on Ev., see. 212; V a r n e r  v. Johnston,  
supra. I t  does not appear that the assessment list was lost nor that a 
certified copy could not be produced. Our statute seems to recognize 
the "best euidence" rule in regard to Federal documents and has pro- 
vided for just such a case as this one. Revisal, secs. 1616, 1617, allow- 
ing a properly certified copy to be used as evidence to prove the con- 
tents of the original. The assessment is a matter of record in  a public 
office or department of the Government and a certified copy can easily 
be obtained. The list, under U. S. Rev. Statutes, sec. 3187, when certi- 
fied to the Collector of Internal Revenue of the particular district, has 
the force and effect of a judgment and execution, and in an action by 
the United States to recover the taxes so assessed i t  makes a prima facie 
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ease of liability to the Government. Western Express Go. v. 17. S., 141 
%ck, 28 (72 C. C. A., 516). So much more the necessity for requiring 
a strict compliance with the rule. We need not discuss other errors 
assigned. 

There must be a new trial because of the error indicated. 
New trial. 

GASTON FARMERS WAREHOUSE COMPANY V. AMERICAN AGRICUL- 
TURAL CHEMICAL COUPANY. 

(Filed 27 November, 1918.) 

1. Vendor and Purchaser-Fertilizer-Contract-Breach-Measure of Dam- 
ages-Evidence-Market Price. 

Upon rendor's breach of contract of sale and delivery of fertilizers from 
1 September to 30 November of a certain year, the measure of damages is 
the difference in the contract ancl'marliet price at the time and place of 
delivery; and evidence of the market price during the following spring of 
the year is irrelevant and incompetent. 

2. Appeal and Error-Verdict-Harmless Error. 
Errors committed on the trial as to issues answered in appellant's favor 

are cured by the verdict. 

ACTION, tried before Webb, J., and a jury, a t  January Term, 1918, 
of GASTON. 

The action was brought to recover damages for failure to deliver 
fertilizers for the fall season 1915, under a contract for the purchase 
of the same. The jury found (1) that the contract was made; (2 )  that 
there was a breach of it, and (3)  assessed the damages a t  one cent. 

Judgment upon the verdict for the plaintiff and both parties appealed. 

E. R. Preston and 8. J. Durham for plaintijje. 
Tillett 62 Guthrie for defendant. 

WALKER, J. As the plaintiff was successful on the first two Issues, 
we cannot consider its exceptions as to them, for if there was error it 
was not prejudiced thereby, and i t  frankly admits that if it is wrong as 
to the exception taken to the charge of the court, presently to be set 
forth, its other exceptions must fail. The instruction of the court is 
this: "The court charges the jury that i t  cannot consider the price of 
fertilizers in the spring of 1916 as evidence of the market price on 80 
November, 1915." 
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The fertilizer, as we have already stated, was purchased for the fall 
delivery, and plaintiff proposed to prove what was the price in the spring 
of 1916 for the purpose of further proving the price on 30 November, 
1915. I f  this evidence was not competent, there was no evidence on the 
issue of damages, as plaintiff admits in its brief. The plaintiff should 
have been restricted to 30 November, 1915, in proving its damages for 
the breach of the contract, as the latter covered only the fall season- 
that is, from 1 September, 1915, to 30 November, 1915. The settlement 
of the next year, or six months after 30 November. This surely was not 
the true construction of the contract, but plaintiff so states its meaning 
in section 3 of the complaint, which is as follows: "That during the 
year 1915 plaintiff and defendant entered into an agreement, by the 
terms of which defendant agreed to supply to plaintiff various kinds and 
qualities of fertilizers, a t  prices therein agreed, upon the demand and 
order of plaintiff prior to 1 December of said year to an amount at 
option of plaintiff not exceeding - tons." But the law attaches 
that meaning to the contract. It refers to the season beginning with 
1 September, 1915, and ending 30 November, 1915. Abel  1%.  Alexander, 
15 d m .  Rep., 270; 8. P .  Haddock,  9 N. C., 462. But we do not regard 
this as very material and will not prolong the discussion of it. 

The question is, Was i t  competent, in order to prove the market price 
on 30 Xovember, 1915, to show what i t  was in the spring of 19162 What 
time in the spring? This season extends from 1st March to 1st June, 
and the general offer of proof would include the price as late as Map 
of the next year, or six months after 30 November. This surely was not 
competent evidence, and the charge was correct. The two dates are too 
far apart, and there is evidence that the market was rising during the 
intervening period. There is nothing to show that the price on 30th 
November and that in the following spring were the same. The parties 
were contracting with reference to a fluctuating market in which, of 
course, the prices were not always the sanie. The contract was broken 
ill the fall and the nlaintiff was entitled to recover the difference in the 
contract and the market price at  the time and place of delivery. This 
is the general rule. Moye  1 1 .  Pope, 64 N.  C., 543; B c ~ b a r r y  v. Tom- 
bachcr, 162 N.  C., 497; A m .  L. Co. T .  Quiett N f g .  Po., 162 N. C., 395; 
Am. L. Co. c. Drerel 3'. Co., 167 N .  C.. 565. 

In  the R e r b n v y  case we held, first, that the measure of damages for 
a seller's breach of contract to deliver goods is the difference between 
the agreed price and the market value at  the time and place of delivery, 
as fixed by the contract, and, second, that on a seller's breach of his con- 
tract to deliver, the buyer is entitled to recover nominal damages if no 
substantial damages be shown. 

What was the price in the Spring of the next succeeding year, nothing 
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else appearing, is not competent proof of what the price was on 30 No- 
vember, 1915, as the following cases show: Alling I?. Weisman,  59 Atl. 
(Conn.), 419; Coke Co.  v. Mining Co., 20 So. (Ala.), 624; M c L a r i n  v. 
Birdsong, 24 Ga., 265; Waterson 1:. Seat ,  10 Fla., 326; R a m i s h  v. 
Kirshhrann,  27 Pac. (Cal.), 433; Sweitzer 7>. McCrea, 97 Ind., 404. 

I f  we should hold e~idence of this kind to be admissible, where would 
rhe line be drawn beyond which the plaintiff cannot go ? How could we 
determine that if fertilizers sold for a certain price in the spring of one 
year it would have sold for the same price in the fall of the year before? 
There are available sources from which evidence of a more certain and 
definite character can be drawl1 as to the price at the time and place of 
the breach. 35 Cyc., at 111). 636, 637, states that the market price to be 
taken as a basis for estimating damages for nondelivery is the actual 
market price prevailing at the time and place of delivery for a similar 
grade of goods, or tliose of the kind and quality coiitracted for, and this 
market price should be taken as of the time the breach of the contract 
occurred, and not at  a time thereafter, except under special circum- 
stances which do not appeal- in this record. There is nothing shown in 
this case to withdraw it from the operation of the general rule. 

111 the view we harc taken of tlw matter, tl exception as to the dis- 
cdount becomes irrclerant, the jury hariug :warded only nominal dam- 
ages. 

7 
Defei~dai~t, in its brief, states $at it will not ask for a new trial if 

we affirm the plaintiff's appeal. As we haye done so, it is not necessary 
to consider the exceptions in de&'6dant7s case on appeal. The plaintiff 
has been very fayorably considered by the court below and has no legal 
or just cause to complain, especially when we consider defendant's 
appeal. We therefore affirm in both appeals. 

Plaintiff's appeal, no error. 
Ikfendant's appeal, no error. 

S. H. LEA V. SOUTHERN PUBLIC UTILITIES COMPANY. 

(Filed 27 November, 1918.) 

1. Railroads - Street Railways - Negligence-Excessive Speed-Burden of 
Proof-Instructions-Appeal and Error-Harmless Error. 

The burden of proof is upon the plaintiff to sustain his allegation and 
contention that he received a personal injury through the negligence of 
the defendant in running its electric street railway car a t  an excessive 
speed, and placing the burden upon the defendant to show that the car 
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was not running at  an excessive rate, is reversible error; and the error is 
not cured by a correct instruction elsewhere appearing in the charge. 

2. Railroads - Street Railways-Negligence-Concurring Negligence-Last 
Clear Chance - Evidence - Instructions-Appeal and Error-Harmless 
Error. 

Where there is evidence tending to show that the plaintiff was on horse- 
back, and, seeing the defendant's street car approaching a t  an excessive 
speed, when he was 10 feet from the track, attempted to urge his horse 
across instead of stopping, in safety, which he could have done, for the 
car to pass, which.resulted in the injury, the subject of his action: Held,  
assuming the defendant was negligent in running the car at  an excessive 
speed, it is for the jury to determine, upon the question of proximate 
cause and last clear chance, whether the plaintiff was guilty of negligence 
which continued and concurred with that of the defentlant to the time of 
impact ; for, if so, the plaintiff could not recover; and an instruction that 
fixed liability upon the defendant if the car was running at  an excessive 
speed is prejudicial to the defendant, and constitutes reversible error. 

3. Instructions-Incomplete Charge--Phases of Evidence. 
Where the trial judge assumes to charge the law upon one phase of the 

evidence in controversy, the charge is incompiete unless embracing the 
law applicable to the respective contentions of each party to the action. 

HOKE, J., concurs in the result. 

ACTION, tried before Long, J., a t  June  Term, 1918, of MECKLENBUEQ. 
These issues were submitted : 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? Answer : "Yes." 
2. Did the plaintiff, by any negligence on his own part, contribute to 

his injury, as alleged in the answer? Answer: "Yes." 
3. Notwithstanding any negligence of the plaintiff, could the defend- 

ant, by the exercise of ordinary care, have prevented the injury to the 
plaintiff ? Answer : "Yes." 

4. What amount of damages, if any, is the plaintiff entitled to recover 
of the defendants on account of his in jury? Answer: "$3,000." 

Thomas W.  Alexander, Cansler & Cansler for plaintiffs. 
Osborne, Cocke & Robinson for defendant. 

BROWN, J. This case was before us a t  last term (175 N. C., 461)) and 
the opinion by Mr. Justice Walker granting a new trial contains a full 
and accurate statement of the case. The issues and evidence on the 
second trial appear to be substantially the same as on the first, and it 
is, therefore, unnecessary to do more than refer to the first opinion for 
a general outline of the controversy. 

The defendant excepts because the judge in  one part of the charge 
erroneously placed the burden of proof upon defendant in  requiring the 
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jury to find by the greater weight of evidence that the car "was not 
being operated at  a speed greater than four or five, or possibly six, miles 
an hour." While it was doubtless an inadvertence upon the part of the 
learned and painstaking judge who tried this case, yet the charge is 
justly amenable to that criticism, and the exception is well taken. 

One of the principal allegations of the plaintiff's complaint is that 
the defendants were guilty of negligence in operating the car at  a reck- 
less and excessive rate of speed. The defendants denied this allegation. 
The burden was therefore upon the plaintiff to establish by the greater 
weight of the evidence the truth of this allegation of his complaint. I t  
is true in  another part of the charge the burden of proof as to such alle- 
gation was properly placed on plaintiff, but it is well settled that an 
erroneous instruction on the burden of proof is not neutralized or ren- 
dered harmless by another instruction stating the rule correctly. Tillot- 
spm v. Fulp, 172 N .  C., 499 ; Ray  v. Patterson, 170 N .  C., 226 ; Champion 
v. Daniel, 170 N. C., 331; 29 Cyc., 644. 

The defendant also excepts to following instruction: '(If the car was 
moving at  an excessive rate of speed, as contended by the plaintiff, and 
for this reason the signals could not be given or the appliances could not 
be used by the exercise of ordinary care, and by reason of these condi- 
tions the injury occurred, then, under such findings of fact, if made by 
you from the evidence, the rule would be that the defendant would be 
liable for the result of the injury." The defendant insists that t h i ~  in- 
struction deprived the defendant of the benefit of all the evidence tend- 
ing to prove that although defendant may have been negligent in sv:h 
particular, yet the plaintiff was guilty of such negligence as contirr ,ed 
u p  to the moment of the injury, and concurred with that of deferdant 
in  producing it. The exception must be sustained. 

There is evidence of Rucker, a passenger, that even after the a ~ t o r -  
man sounded his gong and reversed his car plaintiff continued tc switch 
his horse and rush across the track in  full view of the approaching car.. 
Plaintiff himself testified: "As I got farther on I saw the street car 
kept coming on without decreasing its speed, and I slapped the horse 
with the reins to make him go faster." Again he says, "I began speed- 
ing up my horse and slapping him with the reins after I passed the 
curb when the car kept coming without apparently decreasing its speed 
and when my horse was about ten feet from the rail." 

I f  these facts are true, then plaintiff had the last clear chance to 
avoid the injury. When he saw the car coming on at  a fast rate of 
speed, according to his own admission, plaintiff's horse was ten feet 
from the rail. Instead of slapping his horse with the reins and driving 
on the track in front of the rapidly approaching car, i t  was his duty to 

33-176 
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stop. I f  he failed to do so, thei~, according to all of our,decisions, he 
was guilty of such concurring negligence as bars a recovery. 

This subject is discussed in its different phases by Justice Walker in 
Norman t r .  R. R., 167 N. C., 533. I n  that case i t  is held that "As a 
person on foot or in a vehicle has no right to cross a street in front of 
an approaching street car and take the doubtful chance of his ability to 
cross in safety, if a prudent man would not do such a thing under simi- 
lar circumstances; and if he does so, and is injured by his own careless- 
ness, the fault is all his, and he cannot hold the company to any liability 
therefor." 

Assuming that defendant was negligent in running its car a t  an un- 
warranted speed, yet plaintiff admits he saw i t  approaching when he 
was ten feet from rail. I t  was his duty to stop. If ,  instead of pursuing 
the course of obvious safety, he undertook to drive across the track in 
front of a rapidly running car and was struck and injured, he was 
guilty of such concurrent negligence as bars a recovery. I t  is well set- 
tled that when the plaintiff and defendant are negligent, and the negli- 
gence of both concur and continue to the time of the injury, the negli- 
gence of the defendant is in a legal sense not the proximate cause of the 
injury, and plaintiff cannot recover. Hamilton v. Lumber Go., 160 
N. C., 50; Harvell v. Lumber Co., 154 N.  C., 262. His Honor should 
have so instructed the jury after instructing them upon plaintiff's con- 
tention. 

We have heretofore said that when the judge assumes to charge, and 
correctly charges the law on one phase of the evidence, the charge is in- 
complete unless embracing the law as applicable to the respective con- 
tentions of each party. Jarrett v. Trunk Co., 144 N .  C., 299. 

New trial. 

J. D. PHILLIPS, ADMR. OF M. M. MORGAN, V. INTERSTATE 
LAND COMPANY. 

(Filed 27 November, 1918.) 

1. Corporations - By-Laws-Officers - Secret Limitations - Principal and 
Agent-Bills and Notes-Ultra Vires. 

The plea of a corporation, in defense to an action upon its note, made in 
its behalf by its president, that i t  was not countersigned by its secretary, 
as required by its by-laws, and therefore the act was ultra wires, is unten- 
able, when it appears that the corporation was owned by these officials 
and their wives, who had adopted no written by-laws or kept a record of 
their proceedings as a corporation; for the restriction relied on would 
only amount to a secret limitation upon the authority usually vested in 
the chief officer of corporations. 
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2. Corporations - Bills and Notes - Officers - Ultra Vires-Acceptance of 
Benefits-Ratification. 

Where a corporation has knowingly received and continues to use prop- 
erty it had paid for with its note, signed by its president alone, its conduct 
in not restoring the property is a ratification of the act of the president 
in thus giving the note, though the giving thereof was without the coun- 
ter-signature of the secretary, required by its by-laws, and ultra vires. 

ACTION, tried before X a r d i n g ,  J., at June Term, 1918, of SCOTLAND, 
upon this issue : 

1. I s  defendant indebted to plaintiff, and if so, in what amount? 
Answer: "$2,000, with interest from 10 Januzry, 1912." 

From the judgment rendered defendant appealed. 

E d w a r d  H. Gibson and W a l t e r  H.  Neal  for plaintiff. 
Russell  & Weatherspoon and Cox  & D u n n  for defendant .  

BROWN, J. This action is brought to recover on the following note: 

$2,000. LAURINBURG, N. C., September 25, 1911. 
January 10, 1912, after date, we promise to pay to the order of M. M. 

Morgan two thousand and no-100 dollars at  the First National Bank, 
Laurinburg, N. C. Value received. 

INTERSTATE LAND COMPANY, 
By A. A. JAMES, President.  

Defendant denies the indebtedness, averring that the note was with- 
out consideration and given for the sole accommodation of plaintiff's 
intestate. Further, defendant avers that the note was executed by its 
president without authority. 

The plaintiff offered evidence tending to prove that the note was given 
for "boot money" in  a trade of automobiles; that plaintiff owned a new 
and valuable car and traded i t  to defendant for an old and cheap one, 
and that the note represented the difference in value. 

This question was put to the jury very clearly and fairly and the 
plaintiff's contention sustained. We find no error in that, either in the 
rulings on evidence or in the charge. 

I t  is contended that the by-laws of defendant did not permit the cor- 
poration to execute a note except when signed by the president and 
attested by the secretary, and that the act of the president is  ulka vires. 
According to the evidence of President James, the corporation had no 
by-laws and kept no minutes of the directors' meetings. No by-laws 
have ever been adopted by directors at  a meeting of the board and re- 
duced to writing. This corporation is owned exclusively by its presi- 
dent, secretary, and their wives. They adopted no written by-laws and 
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kept no records. There seems to have bken a secret agreement that all 
notes should be countersigned by the secretary. 

The president of a corporation is ex vi terrni~~i its head and general 
agent. While his authority may be restricted by written by-laws legally 
adopted, i t  cannot be controlled by secret restrictions and agreements 
among the owners of the corporation. Watson v. Mfg. Co., 147 N. C., 
475; Davis v. Ins. Co., 134 N. C., 60; Bank v. Oil Co., 157 N. C., 302. 

I n  addition to this, the evidence discloses a ratification of the debt 
if plaintiff's version is the true one, as the jury has declared. The de- 
fendant needed the new automobile i n  its business and retained it. The 
law will not allow defendant to repudiate the act of its president and 
a t  the same time retain the property for which the note was given. 

No  error. 

D. H. MARSHBURN ET u s .  v. ISAAC JONES ET u s .  

(Filed 27 November, 1918.) 

1. Statutes-Stock-No-Fence Law-"Change of Fence." 
The requirement of Revisal, see. 1675, that the counties therein named 

may withdraw from the operation of the no-fence law, upon the condi- 
tions specified therein, if funds are provided by a tax levy, etc., for 
"changing the fence," is to provide against trespass by the running a t  
large of stock into no-fence territory, and contemplates the change from 
the one system to the other; and the position is untenable that the statute 
is inapplicable when the fence has long since been lawfully removed or 
destroyed. 

2. Statutes-Repealing Statutes-Conflict-Stock-No-Fence Law-Fences. 
Where a statute amends Revisal, see. 1675, by adding a part of another 

county to those therein named as having the right to withdraw from the 
stock law under certain conditions, and makes the building of the fence 
around the outer boundaries of the proposed district a condition precedent 
to the exercise of this right, repealing conflicting laws, the condition im- 
posed by the later statute is not in conflict with the provisions of the 
section of the Revisal requiring that the expense of the fence be met by a 
tax levy, etc. 

8. Statutes-Public Policy-Stock-No-Fence Law-Fences. 
Our public policy with respect to the running of stock at  large has been 

changed by our statutes on the subject of "no-fence" or stock laws, and 
the uniformity, with slight exception, of their application to the entire 
State ; and while Revisal, see. 1675, permits the counties therein enumer- 
ated to withdraw, upon certain conditions, from "stock-law" territory, 
this is to be done with regard to the rights of those districts where the 
law is effective, requiring that the districts withdrawing therefrom shall 
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erect the boundary fences necessary to keep the stock from trespassing 
upon the rights of the larger class of people within the "no-fence" terri- 
tory. 

4. Statutes-Repealing Statutes-ConflictStock-Fences-No-Fence Law. 
The act of 1917, placing Pender County among those specified in Re- 

visal, see. 1675, as having the right to withdraw from stock-law territory, 
etc., by repealing all laws in conflict therewith, does not affect the provi- 
sion in the Public-Local Laws of 1915 relating to Pender County, and 
requiring as a condition precedent that, before its operative effect, a fence 
shall be built around the defined district. 

5. Injunction-Public Policy-Multiplicity of Suits-Stock-No-Fence Law. 
Where a proposed "no-fence" district has not been established according 

to the statute (Revisal, see. 1675), equitable relief by injunction will lie 
against those who permit their stock to run at  large and trespass upon the 
rights of others, upon the ground that such is against the well settled 
policy of the State; and that multiplicity of suits will be prevented. 

HOKE and ALLEN, JJ., dissent. 

THIS is an appeal by defendants from the order of Stacy,  J., continu- 
ing to the hearing a restraining order against the defendants allowing 
their live-stock to run a t  large in Pender County, which was heard by 
consent of all parties at  Wilmington, 8 July, 1918. 

C.  E. McCullen and C. D. Weeks  for plaintiffs. 
J .  H.  Burnett  a,nd J o h n  D. Bellamy & S o n  for defendants. 

CLARK, C. J. The General Assembly of 1913, chapters 248 and 2'76 
placed the county of Pender within the public policy now prevailing 
over nine-tenths of the territory of this State, under what is known as 
the "no-fence" law, by which stock are not allowed to run at large on 
the lands of others than their owners, and requires that such owners 
shall fence up their stock instead of other people fencing them out in 
order to protect their crops. 

The Legislature, by Public-Local Laws 1915, chapters 116 and 505, 
permitted-the people of a certain part of Pender county to decide by 
vote whether they should return to the former system of letting stock 
run at  large, but made such provision, if adopted by such vote, dependent 
upon the condition precedent, that the change should not take effect 
until a fence should be constructed by such territory to prevent the 
stock therein trespassing upon the people of the adjoining counties i~ 
which the owners of crops are protected by law against stock running 
at  large. The act further provided that in the tax levy to build such 
fence the property of natural persons in Rocky Point Township should 
be exempted. 
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On such vote being held, the majority was cast for a return of the 
county (exclusive of Rocky Point Township) to the former system of 
stock running at large; but this Court held'in Keith v. Lockhart, 171 
N. C., 451, that the stock could not be turned out until the condition 
precedent of building the county fence to protect adjacent counties from 
the depredations of Pender County stock was complied with, and that 
funds to build such fence could not be raised under authority of that act 
because it exempted the property of natural persons in  Rocky Point 
Township, which was a violation of Constitution, Art. VII, see. 9, which 
requires that "All taxes levied by any county, city, town, or township 
shall be uniform and ad valorem upon all property in the same, except 
property exempt by the Constitution." 

Under the laws in force, the property of the citizens is protected from 
stock running at  large in the adjoining counties of Duplin, Sampson, 
Bladen, New Hanover, and Rocky Point Township in Pender; that is  
to say, in all the adjoining territory except Onslow on the east. By  the 
terms of the Acts in  question, it was expressly provided that " I t  should 
wot go into effect until the fence was built," for the people of the adjoin- 
ing territory were deemed by the Legislature to be entitled to the protec- 
tion against stock running at  large no matter whence they came, whether 
from their own territory or from the county of Pender. 

Public-Local Laws 1917, ch. 99, amended Revisal, 1675, by placing 
Pender among the counties authorized to withdraw from stock-law terri- - 
tory upon a vote of the people upon compliance with certain provisions, 
and repealed "all laws in  conflict therewith." The proposition was there- 
upon submitted to the people and adopted ; but the fence around the terri- 
tory in  Pender voting to withdraw has not yet been built. Revisal, 1675, 
contains as the first proviso the following as a condition for the with- 
drawal of any territory from the stock-law territory after such vote has 
been had in  its favor : "Provided, the expense incurred in changing the 
fence in  such boundary, district, or territory so released be paid by the 
property holders in  such boundary, district, or territory, and that the 
commissioners of the county levy the tax to pay the same on the prop- 
erty holders of such boundary, district or territory so released, but shall 
not be further liable for keeping up said stock-law fence." 

Upon the election held after such amendment to Revisal, 1675, the 
majority voted to withdraw from the stock-law territory all the county 
outside of Rocky Point Township. The commissioners then attempted 
to levy a tax upon all the property in the county, outside of Rocky Point 
Township, to build such fence, but in  Godwin v. Cornrs. theye were 
restrained from levying the tax because i t  was laid upon all property, 
both real and personal, and was therefore void because not authorized 
by a vote and no appeal was taken. The commissioners then levied the 
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tax as an assessment, and this was enjoined because i t  was not author- 
ized by the statute in question. Rawes 23. Comrs., 175 N. C., 268. There- 
upon the defendants and others who wished their stock to run a t  large 
turned them out notwithstanding the provision that the stock-law fence 
must first be erected had not been complied with. There is no repeal, 
express or implied, of such requirement, for it does not conflict with 
Revisal, 1675. This conduct by defendants is enjoined by the order of 
the judge in this case. The action of the judge is in accordance with the 
law and innst be sustained. 

1. Revisal, 1675, under which the vote to change to stock running at 
/ large was held, contains a proviso that the "expense incurred in changing 

the fence" in territory wishing to retnin to the former condition of stock 
running at  large must be paid by the property holders of such district. 
The defendants contend that such provision amounts to nothing because 
the fences in Pender having been abolished since 1 Xarch, 1913, putting 
up such fence is not "changing the fence." This is "sticking in the bark." 
The e ~ i d e n t  intent, and the only possible meaning of the prouision, is to 
require a fence to be put up for the protection of the territory left in the 
stock-law territory where the people are still to be protected against stock 
running at large. I t  means a "change" to the system where every man 
has to fence his crops against the stock of any one who permits them to 
m n  at large on his neighbors from the system now prevailing throughout 
almost the entire State of each man fencing up his stock on his own land 
to presTent their depredating on the property of others, for the section 
(1675) adds "they shall not b~ further liablc for keeping up said stock- 
law fence." 

2. The defendants contend that thr provision repealing all laws ill 
conflict with this provision, placing Pender under section 1675, repeals 
all need of fences on the outer boundary of the territory voting to change 
"its fence system," but clearly it does not repeal the provision in the act 
of 1915 that before stock shall be allowed to run at  large in Pender the 
fence shall be erected to protect the people of Duplin, Sampson, Bladen, 
and New Hailover counties, and Rocky Point Township, nor the general 
law of the State, which prohibits stock running at  large in their territory. 
Certainly this burden has not been put upon those people, who are many 
times as numerous, collectively, as the people of that part of Pender who 
have voted to return to the system of stock running at large. The latter 
are authorized to do so by the Legislature, but there is no provision that 
they may disregard the general policy of the State which protects the 
people outside from stock running at  large. I t  is for that part of Pender 
which desires to let stock run at large to bear the expense of keeping 
their stock off no-fence territory, and not the people of the adjoining 
counties named. 

3. The defendants contend thilt 11nder the decisions of the Court in  
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Jones v. Witherspoon, 52 N. C., 555, and Laws v. R. R., ib., 468, i t  was 
held that "By the public policy of this State the owners of stock are 
allowed the privilege of letting them run at  large upon the property of 
others without being liable for damages done by them in such trespasses, 
and that, on the contrary, the owners of crops are liable for not keeping 
up fences to prevent trespasses from their neighbor's stock.'' This loses 
sight of the fact that these decisions were rendered prior to the war in 
1860-fifty-eight years ago-and that in the meantime the public policy 
of the State as to fences, as evinced by numerous statutes and provisions, 
is now exactly the contrary. 

Judge Battle said in Laws v. R. R., 52 N. C., 468: "In England, 
where all, or nearly all, the lands are enclosed by the respective owners, 
the law requires that each proprietor shall keep his horses, cattle and 
other live-stock on his own premises; and if he permit them to go upon 
the land of another, i t  will be a trespass for which he will be held respon- 
sible. I n  the first settlement of this country by our ancestors, the condi- 
tion of things was so entirely different that we were compelled to adopt 
another rule. Here only a very small part of the lands-that is, such as 
were actually in  cultivation-were enclosed, and i t  was impossible for 
the proprietors to keep their comparatively numerous flocks and herds 
within the bounds of their enclosures. These flocks and herds were, there- 
fore, allowed to go at  large, and as early as the year 1777 every planter 
was compelled, under a heavy penalty, to keep a sufficient fence, at  least 
five feet high, about his cleared ground under cultivation during crop 
time. This was manifestly done to prevent disputes and possible worse 
consequences arising from damages done to growing crops by the ravages 
of live-stock; and the act proceeds upon the assumption that the live- 
stock, whether consisting of horses, cattle, or hogs, were not to be kept 
up by their owners, but might lawfully be permitted to range at  large." 

By reason of conditions here formerly (contrary to the public policy 
in England) stock were allowed to run at  large and the owners of crops 
were required to fence them against the trespasses of their neighbor's 
stock; now the owners of stock are required, as in  England and in  nearly 
all  the other States of this country, to keep their stock from running 
upon the lands and crops of their neighbors. This has been changed 
by the great increase in arable land and in the value of crops as com- 
pared with the value of stock running a t  large and upon the experience 
that stock kept up, fed, and looked after by the owners are more valu- 
able than those permitted to run at  large, by the steadily growing 
scarcity of wood and other material and higher cost for labor required 
for fencing crops, the lesser expense of fencing in the stock, and the need 
&of tick eradication. Besides, the principle applies in this case, as in all 



others, "sic utere  tuo zit alienurn non 1aedas"-i. e., "every mail has a 
right to use liis own, provided he does not do so to the injury of the 
rights of others." 

b 

Besides these and other arguments ~vliicli hare  caused the extension 
of the "no-fence law," the "Commission for the Conserration of Food" 
have recently called attention to the fact that  i n  this State last yeay 
$60,000 worth of stock were killed by railroad locomotives, a v e ~ y  small 
l)er cent of which loss occurred in the no-fence law counties, but almost 
elltirely in that small part  of the Sta t r  in which the free range still 
obtains. At the same ratio. if stock Iml  bcen :rllowed to rmr a t  large 
thronghout thc State, the destmcltion of stock and the loss of food 
thereby mould amouiit a n ~ ~ u a l l y  to far  over a half nlillion dollars. for 
less thau o w - t e ~ ~ t h  of the State is now outside of tlimtock-law territory. 

Our  Legislature, in deference to the wishes of the people of any 
locality, have given then1 opportunity to declare whether they shall 
adopt the policy of each man fencing up his stock o r  of every man 
fencing out the stock of others. The result has been the growth of the 
stock law in North Carolina, until now i t  prevails over nine-tenths of 
the Sta te ;  in fact, in all the State except in parts of half a dozen town- 
ships in the mountain sections where the cultivated fields ;)re a negli- 
gible quantity and in  a few counties along the L2tlantic Coast, ill most 
of which there are large areas of land not yet uuder cultivation, tlio~igh 
eveu in this fringe of counties there arc considerable areas ill -cr~hich the 
stock law prevails. 

The public policy of the State is ]row t l ~ c  "no-fe1lc.c law" with the 
exception of the small area meiitioned. 111 Virgiriia :rnd South Carolina, 
our  nearc~st neighbors, the stock law has been adopted by each State for 
its entire area, and the same has been done ill most of the other States, 
even ill Texas and Kansas and the other prairie States, whwe formerly 
largc areas were roamed over by herds of rattle and sheep. 13nt even 
there the system has been broken up by reqniri t~g the owners of herds 
to pasture them ou their own lands, which they must buy or rent for 
that  purpose. 

With the change of our  public policy as to fences, the same rule that  
mohihits one man to let his stock rnn a t  large. unless he will fence in 
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his outsidc boundaries, applies to counties and towi1sliips, so tha t  the 
county or township or distric't which wishes to let its stock run a t  large 
can only do so by putting u p  a boundary fence to k e ~ p  its stock within 
its own territory, so as not to permit them to rlui a t  large ou those who 
adopt the present State policy of prohibiting trespasses by stock. 

The  fences in  Fender ha re  been down since their abolition by the act 
of March, 1913. I f  the people of that  part of Pender who wish to 
return to the former system of letting their stock run at large in  their 
oma territory so vote, the Legislature has authorized them to do this, 
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but there is nothing in that act which repeals the entire public policy 
of the State and permits them to turn their stock upon the people of 
the adjoining counties of Duplin, Sampson, Bladen, New H a n o ~ e r ,  and 
Rocky Point Township. Before they can turn their stock out at  large 
they must first protect all the adjacent stock-law territory. This is not 
a matter of property rights, 'but one of public policy, and the learned 
judge below properly continued the restraining order. I f  the stock 
owners in that part of Pender are allowed, by the absei~ce of a county 
fence, to turn their stock loose upon the adjacent territory of the coun- 
ties which hare the stock law to guarantee them against such trespass, 
the stock of Pender could lawfully go at  large to any distance and any- 
where in the State. 

I n  Archer u. Joy~zw,  173 N. C., 75, the Court said that whether the 
stock law or the anti-stock law should prevail and be put in force, with 
or without a fence, was in the power of the Legislature; but it must be 
distinctly noted that there is no provision in this act which authorizes 
any part of Pender County to turn its stock at  large, without a fence 
around the boundaries of that part of its territory, to the detriment of 
the people outside who have the guarantee of the general policy of the 
State, as expressed by a long series of statutes, that their crops shall not 
be trespassed upon. The fact that this could have been done in 1860 
does not put such authority into the act amending Re~isal ,  1675. I f  
the Legislature had seen fit to so enact it is certain that i t  wonld not 
have been done without opposition from the representatives of the ad- 
joining counties. The enactment of the statute is, therefore, evidence 
that if part of Pender County returns to the former system of stock 
running at large, it must do so subject to the right of the people of the 
adjacent counties to be protected by a fence around the territory which 
desires that the stock might run at  large therein. The statute must be 
deemed to have been enacted in compliance with, and not in defiance of, 
the public policy of the State, which, except in excepted localities, 
now prohibits stock running at large. I f  free range was in force by 
reason of the enactment of the law of 1917, and nothing else was re- 
quired, why did the defendants hold an election at  all, and why did 
they seek to build a fence and to have the commissioners undertake to 
levy a tax and then an assessment? 

I n  Archer u .  Joyner, supra, the act extended the "no-fence law" over 
the larger part of Northampton County w i t h o ~ ~ t  requiring the new terri- 
tory to put up a fence. This was a clear recognition that it was incum- 
bent upon the people outside to keep their stock from running a t  large 
in the new stock-law territory, fully as much as the owners of stock 
within the new territory or from elsewhere. 
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The maxim already cited, "Sic utere tuo ut alienurn non 1aedas"-i. e., 
."One should have liberty to use his own, provided he does not infringe 
upon the right of his neighbor to do the same," expresses the condensed 
wisdom of the ages and is founded upon inherent justice and common 
.sense. I f  the people of any locality are empowered by the Legislature 
to let their stock run at  large because a majority of the people in such 
locality so vote, this,is restricted to their own borders and does not per- 
mit them to infringe the right of the people outside to be protected 
against such trespasses. The people of part of Pender County cannot 
by their rote impose their policy in  this regard upon the people of the 
adjoining counties. The "no-fence" law being the public policy of the 
State, a part of Pender County cannot be allowed to disregard the rights 
of those outside, certainly in the absence of a statute of the General As- 
sembly authorizing them to do so, "without putting up an outside fence," 
which has not been done. This has been recognized by repeated decisions 
of this Court as well as by statute. 

I n  S. v. Tweedy, 115 N. C., 705, i t  is said: "It was competent for 
the town to enact the ordinance that no hogs should run a t  large within 
the town limits and to prescribe a penalty for the violation of such ordi- 
nance, and i t  would make no difference if the owner of the hog should 
live outside of such limits," citing Rose v. IIardie, 98 N. C., 44; Rellen 
2:. floe, 25 N. C., 493; Whitfield 1'. Longest, 28 N. C., 268. 

When stock is found running at large in forbidden territory it is a 
violation of the law in that territory. and it makes no difference whether 

" 8  

the owners live within the territory or without. Those living without 
the territory are not privileged to violate the law any more than those 
living within the territory. I n  8. v. Mathis, 149 N. C., 548, Connor, J., 
held that "when the stock law is in force in a county, and the owner of 
stock over the d i ~ i d i n g  line in another county willfully permits his stock 
to run at  large, i t  is not a valid defense that no fence had been built 
on the line to prevent the stock froni the adjoining county running at  
large in the county where the trespass was committed." 

This is quoted with approval in the late case of Owen v. Williamston, 
171 N. C., 57, in wliich we held that "the owner of hogs is not author- 
ized to violate the town ordinance by permitting his hogs to run at  large 
either by the fact that he lired outside the town limits, nor bccause his 
hogs do," citing 8. v. Tweedy, supra; Aydlett u. Elizabeth City, 1 2 1  
lT. C., 7 ;  Jolzes o. Duncan, 127 N. C., 118. 

That case also cites S. P. Gar~wr,  158 N. C., 630. where the Court 
held that if the owner of cattle permits them to run at  large in "free- 
range7' territory, and they stray across the line into a "no-fence" terri- 
tory, he is liable though he does not turn them out for that purpose. 
13e purposely turns them out and is responsible for the fact that they 
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violate the law by straying into territory where stock are forbidden to 
run a t  large. 

The statute law, Laws 1909, ch. 284, is to the same effect. "In all 
territory where the stock-law prevails and is in  force, i t  shall be unlaw- 
ful for any person or persons living outside of any stock-law territory 
to turn in, or in  any way cause any stock to be turned in, in the inside 
of said stock-law territory without first obtaining the written consent 
of all the landowners living inside of said stock-law territory." And as 
said in  S .  v. Garner, supra, when the owner turns loose his stock out- 
side of the stock-law territory and they wander off into stock-law terri- 
tory to the detriment of people living within that territory, the owner 
of such stock is liable because he is presumed to know the consequences 
of his own conduct, for the stock do not know the territorial boundaries 
in  which they are permitted to roam. The people who wish them to 
roam must put up such information as the stock can read, to wit, a 
visible and sufficient fence on the limits of .the territory in which i t  is 
intended that they may legally stray. 

The Public-Local Act allowing the people of certain parts of Pender 
County to express their wishes whether stock should run a t  large in that 
territory, and containing a provision repealing all acts conflicting there  
with, cannot be reasonably construed to repeal the protection given by 
repeated statutes and by the present public policy of the State that such 
stock shall not run at  large outside of the territory so voting, which can- 
not be prevented unless a fence is built by such territory to restrict the 
limits in which their stock may legally roam. 

The plaintiffs, as citizens of the State as well as citizens of Pender, 
in enforcement of public policy, are entitled to have this injunction con- 
tinued to the hearing. They are also entitled to it, as citizens of Pender, 
upon the ground that if they turn their stock out equally with their 
neighbors, if there is no such boundary fence put up by the community, 
they can be indicted and their stock impounded by the people of any 
stock-law territory into which they may roam, with the result that the 
plaintiffs will be compelled to fence in their own stock, as well as to 
fence in their crops against their neighbors, a double burden upon them. 

I t  appears in this action that some of the plaintiffs and some of the 
defendants live in Rocky Point Township and the others in  the other 
part of Pender County, and Judge Stacy well says that this proceeding 
is in the nature of a bill of peace to prevent a multiplicity of suits, and 
is a matter of widespread interest to the citizens of Pender. H e  finds 
that no fence has been built, nor the old ones restored in or around the 
territory sought to be released from the stock law, and that the original 
stock-law fence between Rocky Point Township and the rest of the 
county has been permitted to go down and is now out of repair, and 
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that since the stock law in Pender was euacted 1 March, 1913, now 
nearly six years ago, a great nmny fnrnms, including all the plaintiffs, 
hare allowed their fences to go d o w ~ ,  Iiam cleared new lands, aiid are 
cultivating the same without fences, and crops are now growing upon 
said lands without fences around them. R e  adjudges, as a conclusion, 
that the stock law is i11 force in Pender uutil the outside fence in the 
territory proposed to be released shall be built, a i d  that great injury 
will result to the plaintiffs ur~less the temporary restraining order here- 
tofore granted be continued until the final hearing, and that there is 
no adequate and sufficient protection at  law. The judge also calls atten- 

I tion to the fact that the county cominissioners haye been restrained 
from lerying a tax to build such outside fence in the case of Godwin 
against said commissioners because not voted for, and that no appeal 
was taken from such judgment, and the same is still in force. And 
further that in Hawes v .  Comm., supra, i t  has been held by this Court 
that the commissioiiers cannot levy an assessment upon real estaxe to 
pay the expense of erecting such fence because not authorized by &e 
statute. His Honor also bases his ruling further upon the ground thaf 
the authority to change the territory back to free range is dependent 
upon the provisions that the expense of chaiigiiig the fence shall be paid 
by the property holders in such territory; that the commissioiiers of the 
county lery the tax for that purpose. But the commissioiiers hare been 
held to be without authority to levy an assessment, and they hare been 
restrained from levying a tax. 

His Honor, therefore, coilcludes his judgmeiit: "It would seem, 
therefore, that the condition cannot be met by the commissioners under 
the judgnzent previously rendered and under the law now in force. I t  
was not the intention of the Legislature to allow any district to with- 
draw from a stock-law territory simply by a majority of the votes being 
cast in favor of 'no-stock law' and without complying with the further 
provisions of the statute." He  further says that these are conditions 
precedent, especially that of changing the fence, or else the commis- 
sioners would not have been required to levy a tax. 

His Honor correctly, as we think, construes the purport of the statute 
as fo1lo.w~: "The spirit of this law and the intention of the Legisla- 
ture would seem to be that whenerer a given territory wishes to with- - 
draw from the then existing no-fence law, the territory so withdrawing 
or changing its status with respect to the law then existing shall do so 
at  its own expense, and shall so change the fences as to safeguard and 
protect the adjacent property owners from injury or damage incident 
to the change brought about by the action of the withdrawing territory." 

The defendants base their claim that their cattle, hogs, goats, and 
shcep shall hare the right of free pasture 011 the lands of others solely 
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upon the vote of the district in which they live, i. e., Fender County, 
exclusive of Iiocky Point Township, but such claim is contrary to the 
general policy of the State and to the status in Pender prior to such 
vote, which has no extra-territorial effect and cannot extend such claim 
of free pasture beyond the territory that has voted for it. There must 
be as a condition precedent a fence built by such territory around it, 
for the Legislature has not authorized the stock tb run at  large therein 
without the conlpletion of such fence, which is necessary to protect the 
owners of crops in the adjoining counties from depredations by such 
stock. For the protection of the plaintiffs and in due regard to the 
well-settled public policy of the State as now recognized, and for the 
prevention of a multiplicity of suits, and, as Judge Battle said in Laws 
v. R. R., 52 N. C., 468, "To prevent disputes and possible worse conse- 
quences arising from damages done to growing crops by the ravages of 
live-stock," his Honor properly continued the injunction to the hearing. 

Affirmed. 

CHARLES DEESE, BY HIS NEXT FRIEND, v. JESSE M. DEESE. 

(Filed 27 November, 1918.) 

1. Husband and Wife-Deeds and Conveyances-Separate Estate-Purchase 
of Lands-Resulting Trusts-Tenant by the Curtesy-Descent and Dis- 
tribution-Devise-Constitutional Law. 

When land is purchased by the wife with money belonging to her 
separate estate, with conveyance to the husband and wife by entirety, 
it is not a gift by the wife to her husband of her personal property, 
and, though thus conveyed at her request, creates a resulting trust in the 
lands in her favor; and after her death, in the absence of devise (Consti- 
tution, Art. X, see. 6), the husband, as tenant by the curtesy, acquires a 
life interest therein, and upon his death the land descends to the heirs at  
law of the wife, a child of the marriage, in the present instance. 

2. Husband and Wife - Deeds and Conveyances-Separate Estate-Justices 
of the Peace-Certificates-Statutes-Probate. 

Where land, purchased with the wife's separate estate, has been con- 
veyed to the husband and wife, the conveyance, if otherwise sufficient to 
apply the law of jus accrescendi, would be inoperative to do so upon the 
failure of the justice of the peace to make the certificate required by 
Revisal,) sec. 2107. 

ALLEN. J., concurs in result. 

APPEAL by defendant from ITarditzg, J., a t  May Term, 1918, of 
UNION. 

This was an action brought 'by Annie M. Deese against Jesse M. 
Deese, her husband, to declare him a trustee of a tract of land, the pur- 
chase money of which was paid by Annie M. Deese, but the title to 
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which was taken to Jesse M. Deese and Annie M. Deese. The plaintiff 
dying after the action was begun, her only child, Charles Deese, was 
substituted as plaintiff appearing by his next friend. The facts found 
by the jury by consent are that the land described in the complaint was 
purchased with money belonging to Annie M. Deese which was realized 
from the sale of land inherited by her from her mother, but the deed 
dated 12 January, 1914, was executed to Jesse M. and Annie M. Deese 
by the request and with the consent of Annie M. Deese. 

Stack & Parker for plaintiff. 
Redwine & Sikes for defendant. 

CLARK, C. J .  I t  does not appear upon the face of the deed that the 
grantees were husband and wife, and hence, without evidence dehors, 
the grantees would hold as tenants in common. 

The jury finding, by consent, that the land was purchased with the 
separate property of Annie M. Deese, which had been derived from the 
sale of.land belonging to her, there was a resulting trust in favor of the 
wife. Lyon v. Alcin, 78 N. C., 258; Cunningham v. Bell, 83 N. C., 330. 
Even when the wife furnishes the purchase money and requests that 
the deed be made to her husband there is still a resulting trust to her. 
Sprinkle v. Spainhour, 149 N. C., 223, which says: "It is one of the 
essentials of the peculiar estate by entireties sometimes enjoyed by hus- 
band and wife that the spouses be jointly entitled as well as jointly 
named in the deed. Hence, if the wife alone be entitled to a convey- 
ance, and it is made to her and her husband jointly, the latter will not 
be allowed to retain the whole by survivorship. And it matters not if 
the conveyance is so made at  her request, because being a married woman 
she is presumed to have acted under the coercion of her husband." 

I n  Speas v. T/Voodhouse, 162 N.  C., 69, the same ruling was made by 
Hoke, J., quoting from Brown, J., in Sprinkle v. Spainhour, supra, as 
above set out. Wo have cited and reaffirmed those cases because of non- 
observance of the requirements of Revisal, 2107, in  Kilpatriclc v. Ki2- 
patriclc and Gooch v. Bank, both at  this term. 

It is true, as claimed by the defendant, that as to conveyances of 
personalty there is no restriction whatever upon the right of a wife to 
dispose of hdr personalty as fully and as freely as if she had remained 
unmarried (Va.n.n v. Edwards, 135 N. C., MI), and that in  Rea v. Rea, 
145 N. C., 532, it was held that a married woman has unrestricted 
power to convey her personal property and, therefore, can make a gift 
thereof to her husband if she thinks proper; but there are no facts in 
this case calling for the application of this principle. The wife here 
made no present of money to her husband, and this is not an action to  



N, C . ]  FALL TERX, 1918. 529 

recover money or other personalty. I t  is distinctly stated that  the wife's 
money was paid to the rendor of the land. I t  wns not given to the 
husband. When the grantor therefore made the conrepance to the hus- 
band, though a t  the mife's request, there was a resulting trust to her. 
Sprinkle v. Spainhour, supra, and X p c n s  1 % .  IVoodhouse, s u p ~ a .  There 
could be no title in the hnshand lulless the money had beell given him 
by the v i f e  and he had thereafter, and not as a part of the snrne trans- 
action, paid i t  to the r e ~ l d o r ;  and even tlien the deed would 11ot hare  
carried an (,state by the entirety, hut merely a tenancy in common. ? T I I ~  
the money is paid loy the \I-ifc, n v d  <lt ller rqi1c9t the decd ir n i : ld~ ti: 
the huqband, this is in effect :L collr e~711ce  of realty by her  and inr:llid 
unless executed in the manner requiled by Revisal, 2107. I<llpafiick 1 

Kilpatrick, a t  tllis term, and cases there cited. 
The property harinp been bonglit nit11 the wife's selmrate eetntcx, and 

there l l n ~  ing been no contract executed in  the mnnl1er rcquircd hu Fie- 
visal. 9107, the conr eyance, so far  as it purported to c o n ~ e y  mly interest 
in the land to the husband, n-'1s :I 11ul11tj-, for tlie justice 112s not found 
the facts required by that  sccztion. The  court bclom propwly signed 
judgment that  the defendant J e w  11. &es? was "entitled to a life estate 
in said lands as a tenant by tlic curtesp, :lnd that  t l ~ e  lemainder or rmer- 
sionary interest in said 1:1nd  IS descended to Cliarlic l k c v ,  tlie only 
cliild m ~ d  heir a t  law of wid L\lnlie 11. Tdeese." Tlie clcfeiidmt was 
entitled to the tenancy by the cu~ tcsv  o d v  because i t  does 11ot appear 
that tlie wife had devised wid  land as she is empon~ered to do under 
Constitution, Art. X, sec. 6. Tidd11 c G r a r w ,  126 W. C., 620. 

hTO error. 

J. A. CLAIUi v. J O H N  STT'EANCY. 

(Filed 27 Norember, 1018.) 

1. Principal and Agent - Evidence-Nonsuit-Questions for Jury-Trials- 
Automobiles. 

In this action against the owner of an automobile to recover tlamaqes 
for an injury caused by the negligent driving of his son, the evidence 
tending to show that the son was driving his mother, tlie defcn(1ant's 
wife, a t  the time ; that he usually did this, to the knowledre of the defend- 
ant, whose conrent mas not necessary to be procured ; it is Held, that with 
the other eridence appearing in the record and passed upon on the former 
appeal, there was sufficient to take the case to the jury upori the defend- 
ant's liability, as principal, for the negligence of his son; and defendant's 
motion to nonsuit should have been denied. 
34-156 
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2. Evidence-Nonsuit-Defendant's Evidence. 
Upon defendant's motion to nonsuit upon the evidence, the credibility of 

his evidence is for the jury, and the motion should be denied if there is 
sufficient evidence to take the case to the jury, when considered in the 
light most favorable to the plaintiff. 

APPEAL by plaintiff from Bond, J., a t  June Term, 1918, of DURHAM. 
This is an action for damages from being run into and knocked down 

by defendant's automobile while attempting to cross Main Street near 
the business center of Durham. 

At the close of the evidence for defendant the court stated that it 
would charge the jury that if they believed the evidence and found the 
facts to be as they tended to show, the jury would answer the first issue 
"No." I n  deference to this intimation, the plaintiff submitted to a 
judgment of nonsuit and appealed. 

Brawley & Gantt and Scarlett & Scarlett f o r  plaintiff 
Fuller, Reade & Fuller for defendant. 

CLARK, C. J. This case was before us on appeal from a nonsuit at  
close of plaintiff's evidence, which the Court reversed, 175 N. C., 280. 
On the second trial the evidence for the plaintiff was substantially the 
same and, in compliance with our former ruling, the case should have 
been submitted to the jury. On a motion for nonsuit, the evidence for 
the defendant could not take from the plaintiff this right, for the evi- 
dence must be taken in the light most favorable to him; in fact, there 
is in the evidence for the defendant something that strengthens the tes- 
timony for the plaintiff which alone was heard on the other trial. The 
chauffeur testified, "I would always take my mother when she asked 
me to go.' I did not drive my father's car a great deal. My father 
never complained a t  any time about my mother and me taking off his 
car." The defendant's wife testified, "I did not ask Doctor (her hus- 
band) for the car. H e  always lets me have anything he has. I do not 
have to ask for i t ;  it is not necessary." She further testified, "I do not 
remember saying anything to the doctor about his car. I said we were 
going out;  that we would be back directly. Fred (her son, who was 
driving the car) took the car out when Doctor first got i t  and learned 
how to run it." 

The pleadings admit that the automobile was owned by the defendant, 
Dr. John Sweaney, and that his wife was in the car at  the time of the 
injury, and that their son Fred was driving the car. From this evidence 
the jury could well draw the inference that at  the time of the injury to 
the plaintiff the son was acting as agent for his father, and "was about 
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his master's business." X o o n  7). Matthews, 20 L. 1%. A. (N. S.), 856; 
Stowe u. Xorris, 39 L. R. A. (N. S.), 24. 

When this case was presented before, the Court said (1'75 N. C., 281) 
that the admission that the automobile was owned by the defendant, 
that his wife was being conveyed in the machine a t  the time of the in- 
jury, and the evidence that the defendant directed his son to take the 
plaintiff home, was sufficient to submit the case to the jury, for "the 
natural presumption is that one who is employed in operating an auto- 
mobile is doing so in the service of the owner, especially when the pas- 
senger in the machine is the owner's wife. Long c. Neut,  123 Mo., 204, 
citing Moon v.  Mattlzews, 29 L. R. A. (N. S.), 856." 

We have now the additional evidence of the son, as above stated, that 
he was in the habit of taking his mother out in the machine whenever 
she wished to go, and that his father had never complained at any time 
of his doing so, and the testimony of his mother that shc did not deem 
i t  necessary to ask the husband for the car, because he always let her 
have anything he had, and that on this occasion she told him that she 
and her son were going out, but would be back directly, and that her son 
had taken the car out when the doctor first got i t  and learned how to run 
it. The testimony for the defendant that his son was not his agent is 
for the consideration of the jury, but cannot be taken as true upon a 
motion for nonsuit. 

On the former hearing i t  was pointed out that Linville v. Nissen, 162 
N. C., 95, relied upon by the defendant, was not in point because in  that 
case the evidence mas that though the owner's son was operating the 
machine he was not doing so with the knowledge or at  the instance of 
the owner, but in violation of the owner's orders and without his knowl- 
edge, and i t  was further pointed out that Linville v. Nissen was not a 
nonsuit, and that this Court had held that the evidence for the defend- 
ant should have been submitted to the jury with an instruction that the 
owner would not be responsible for the tort of his son if acting without 
the owner's authority and wholly for the defendant's own purposes and 
in pursuit of his private or personal ends. 

Error. 

OSCAR M. CRAVEN v. THE BOARD OF COMMISSIONERS OF UPPER 
CODDLE CREEK DRAINAGE DISTRICT. 

(FiIed 4 December, 1918.) 

Drainage Districts-Owner of Lands-Contracts-Damages-Drainage Com- 
missioners-Judicial Acts-Fraud and Collusion-Individual Liability. 

The relation between the owner of lands within a drainage district cre- 
ated by statute and the commissioners thereof, the former in paying the 
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assessment levied and the latter in laying out the district, cutting drainage 
canals, etc., in all respects in accordance with the requirements of the 
statute, is not in the nature of a contract for the failure to perform which, 
in respect to cutting a drainage ditch or removing obstructions therefrom, 
the drainage district is liable to the owner for damages done to his land by 
improper drainage, the commissioners having the right and power, in the 
exercise of their judgment, to correct and modify the details of the report 
of the engineer and viewers ; and their acceptance of the work clone under 
a contract in conformity with the maps and plans obtained according to 
the requirements of the statute, being a judicial act, it cannot be ques- 
tioned, except for fraud and collusion, and then only to fix the commis- 
sioners with personal and individual liability. Chapter 442, see. 21, Public 
Acts of 1009. 

ACTION heard upon demurrer to complaint by Webb, J., at May Term, 
1918, of IREDELL. 

The court sustained the demurrer and dismissed the action. Plaintiff' 
appealed. 

H. P. Grier and A. L. Xtarr for plaintiff. 
Zeb V .  Turlington for defendant. 

BROWN, J. The complaint alleges, in  substance, that plaintiff owns 
certain lands within the defendant drainage district; that in 1916 de- 
fendant "entered into a contract for the cutting of a canal through the 
lands embraced in  said district, including those of plaintiff, which con- 
tract provided, among other things, for the cutting said canal to the 
width and depth as specified in the plans and specifications of the engi- 
neer making the survey of the stream and lowlands; that, based upon 
said plans and specifications for the cutting of the canal and draining 
said lowlands, the proper legal authorities of defendant had viewed 
plaintiff's lands and has assessed against the same the sum of $204.30, 
which became and was a lien upon the lands of plaintiff within said 
district, and which plaintiff was required and did pay before said canal 
was cut through the lands of plaintiff and those lying below his lands 
on said stream in  said district." 

The complaint further alleges that defendant did construct, cut, and 
excavate said canal according to the plans and specifications of the  
engineer and upon which i t  had assessed and collected assessment against 
plaintiff's lands, but failed and neglected to remove obstruction imme- 
diately below plaintiff's land in  said canal, and failed and neglected to 
cut said canal and excavate the same to the required depth, so that same 
was obstructed and prevented the flow of the waters therein, and not of 
sufficient depth and width to drain the lowlands of plaintiff, whereby 
said land remained wet and unfit for cultivation and unimproved to the 
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great damage of plaintiff, to wit, in the sum of $204.30, with interest 
thereon from the 25th day of November, 1916. 

The defendant demurs upon the ground that i t  is a corporation cre- 
ated by the State for drainage purposes, and that upon the facts stated 
in the complaint the action cannot be maintained. 

A reading of the complaint discloses that this is not an action for 
damages for negligent performance of duty against the individuals com- 
posing the board of commissioners, but an action against the corporation 
itself for a supposed breach of contract in constructing a canal in which 
plaintiff seeks to recover the money paid out under the contract and 
interest on it. This is an erroneous view of the relation existing be- 
tween plaintiff and defendant. Such relation was not contractual in its 
nature. The $204.30 was not paid in pursuance of a contract of agree- 
ment. I t  was an assessment levied by law up011 the lands of plaintiff 
for the construction of a drainage canal running through the drainage 
district. The assessment is not based upon an agreement to pay i t  or 
any contract to construct the canal in a certain way. I t  is based solely 
upon the cost of the work, the extent and value of the land, and the 
benefits i t  would probably receive from this construction of the canal. 

The defendant has the power, and, so fa r  as the complaint discloses, 
employed a competent engineer, who made all the plans and specifica- 
tions for the construction of the work, and under whose supervision the 
work was done. 

Under the statute, the board of commissioners hare the power to cor- 
rect and modify the details of the report of the engineer and viewers 
if in their judgment they can increase the efficiency of the drainage plan 
and afford better drainage to the lands in the district without increasing 
the estimated cost. Chapter 442, sec. 21, Public Acts of 1909. 

The acceptance of the work of the contractors as a compliance on 
their part with the contract was a judicial act of the board of commis- 
sioners and camot be questioned except for fraud or collusion, and then 
only to make the commissioners personally and individually liable. 

Affirmed. 

MARTHA GIBSON ET U S .  V. STEPHEN TERRY. 

(Filed 4 December, 1018.) 

1. Appeal and Error-Objections and Exceptions-Evidence-Ground of EX- 
ception-Statement by Court. 

Upon the trial of an action to recover lands, there was evidence that the 
father of the plaintiffs, A., and the defendant, S., took the lands by devise 
from their father, with provisions that they should care for their mother 
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until her death;  that  A. moved West after the death of his father, and 
that  S. remained with his mother until her death. S. offered to show by 
his witness the declarations of A. before he moved away, which were 
excluded by the judge, under his statement that they were incompetent if 
for the purpose of proving a conveyance of the land: Held, the evidence 
for that  purpose was incompetent, and i t  devolved upon the defendant to 
state any other ground upon which he had offered it ,  if any he had, for 
his exception to have consideration thereon. 

2. Appeal and Error-Objections and Exceptions-Unanswered Questions- 
Record. 

Exception to the exclusion of questions asked a witness upon the trial 
must show, in some proper way, the relevancy and bearing the expected 
answers would have on the controversy, so that  the Supreme Court may 
determine whether the appellant has been prejudiced, o r  the exception 
will not be considered. 

3. Limitation of Actions - Title - Adverse Possession-Tax Lists-Admis- 
sions-Evidence. 

The original tax list offered on defendant's cross-examination, over his 
signature, which fact he admitted, showing that the land in controversy 
had been listed by him i n  the name of plaintiff's ancestor, under whom 
they claim, within a shorter period than twenty years, is evidence against 
the defendant's claim of title by adverse possession for the twenty-year 
period. 

PETITION for partition, in  which defendant pleaded sole seisin, tried 
before A d a m s ,  J., at September Term, 1918, of RICH~~OND.  

The only issue submitted or tendered is as follows: I s  plsintiff's 
cause of action barred by the statutes of limitation? Answer: "No." 

A. 22. X c P h a i l  mid W .  R. J o n e s  for plaintiffs. 
L. H e d l i n  and Bynum d2 T h o m a s  for defendant.  

BROWN, J. The land described in the complaint was devised by 
Champ C*. Terry to his two aons, A. T. Terry and Stephen Terry. The 
will contained the "further proviso that my sons, A. T. and Stephen 
Terry, shall take good care and provision for my beloved wife, Eliza A. 
Terry, during her natural life." 

The defendant pleads t h t ~ t  he has been in the actual and adverse pos- 
session of the entire land for more than twenty years. 

There is evidence that A. T. Terry removed to the West shortly after 
death of his father in October, 1893, and t l ~ a t  Stephen Terry continued 
to reside on the land and cultirate it, and that his mother, Eliza Terry, 
resided with him until her death in  1904. A. T. Terry died intestate 
16 June, 1917, leaving the plaintiffs and Stephen Terry as  his heirs a t  
law. 

The defendant asked the following question of witness C. B. Terry: 
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Q. State mlietller X r .  A. T. Terry told you, after the death of his 
father :u~d before he left for  tllc West, wllnt he had done with his inter- 
est i n  this land-xvheth~r I1t3 told you he had gixen his interest in this 
land for Mr. Stephen Terry to take care of his mother? 

Objection by plaintiffs; sn.;tained. (The c o u ~ t  stating that  if the 
purpobe of the qucstio~i was to prore cwrlreyance of land, tlie same was 
incompctciit. The defendallt stated I I O  othcr purposc and the objwtion 
wa.; s~~sta ined. )  Defendant excepts. 

This  excel)tiori cmlnot be sustained. I t  was defendant's duty :!fter 
lealing tlic st :~tc~ncnt of the judpe to state for what pnrpose he :rsked 
the question. It is i~lcortlpctcz~t for  the pnrpose of proring n conrey- 
anpe of land ns stated by the court. If the purpose of the question was 
to elicit evidence tending to prove adverse possessiol~ defeudant ~ h o ~ i l d  
h a l e  so explained in response to the court. 

There is another reason wliy the exception cannot be sustained. While 
the question indicates wliat tlle dcfentlnnt was eirdenvoring to ~)ro\cl ,  it  
dors not appear in the case 011 a p p e d  what the mitncss would 11x1 e tcqti- 
fied to. H e  ~ n i ~ l ~ t  hare  :mswcrcd "Yes" or "So." 

I n  Knight 1 , .  7iillb1.c1u, 86 S. C., 402, the Court says: "It is n settled 
rule that  error c a ~ n o t  be assigned in the ruling out of evidenw unless 
it is  distinctly shown what the evidence was in  order that  its rrlel-alley 
may appear, and that  n prejudice has arisen from its rejection." This 
is  cited nit l i  approral bv J ~ t s f i c e  .Illen in Stout 11. T~lrnpil, r C'o. 157 
K. C., 367. 

I t  should ha l e  been \tatcd in making up the case on appeal what t11r 
witness wo11lc1 h a ~ e  testified to if permitted to answer the qncstiori. 

Plaintiffs offer original return of tax records identified by S t t ' l ~ l ~ c ~  
T e r r ~  111 liis cross-esan~inntior~. Objection by defenclmt ; o \  (TI u1c.d : 
defendant excepts. 

T l x  records are as follows : 
Tax  list of Stcplien Terry-Fosto%x : Rllcrbe, S. C. 'l'owriship : 

Mineral S p ~ i l ~ q s .  Kulnber of acrcs : 461h. 1)escription : Gibso~i Xil ls  ; 
value, $223. .Use shows pcrso11:il property listed. Duly ~e r i f i cd ,  usual 
form, before It.  L. Thom:~s, list taker, 9 Nay,  1917. (Signed) Stephen 
Terry. 

Tax list of A. T. Terry-Postoffice: Don\ i lk,  Xiss. T 'ow!~s l~ i~~  : Mill- 
ern1 Springs. Address of agent to whom notice rimy bc #i\en : S ~ P ~ I ~ I C I L  
Terry. Sumber  of acres : 461 5. I:esc.ription : Gibson J l i l l i  ; :rlile, 
$223. Duly verified, usual form, before It. L. Tl~omns. list tnbci, 9 
May, 1917. (Signed) Stephen T e r r ~ .  

In 1916, 421/? acres listed, each in  name of A. T .  T e r r j  a n d  h t c p l ~ c ~ l  
Terry and signed by Stephen Terry, but address of agent to T V ~ I O I I I  notice 
may be givt I left blank. 
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I n  the complaint the land is described as 93 acres, and "being the 
same land that was devised to Stephen Terry and A. T. Terry by Champ 
G. Terry." 

I n  his testimony, the defendant admitted that there was 93 acres in 
the tract, and testified further: "Yes, i t  is a fact that I gave in  only 
46% acres for myself and 46$$ acres for A. T. Terry. Yes, i t  is a fact 
that I always gave i t  in as his, and also gave i t  in as mine, and paid 
the taxes and gave i t  in the same on up through the year 1917." 

This evidence, coming from the defendant in person and supported 
by the original tax lists signed by him, is not only competent, but very 
powerful if not conclusive evidence that the possession of defendant had 
never become adverse, but that i t  was permissive and in recognition of 
his brother's title. 

The remaining assignments of error are without merit and need not 
be discussed. 

No error. 

LYNCHBURG SIGN WORKS v. PIEDMONT PHONOGRAPH 
COMPANY ET AL. 

(Filed 4 December, 1918.) 

Vendor and Purchaser-Contracts-Delivery-Time Specified-Later Date- 
Refusal of Acceptance-Time the .Essence. 

Where a contract of sale and delivery of goods to the purchaser states 
the time upon which the seller shall deliver them, time is to be regarded 
as of the essence of the contract, and the purchaser may refuse to accept 
and pay for the goods tendered for delivery at  a later date. 

ACTION, tried before Cline,  J., at February Term, 1918, of C A L D ~ E L L .  
A jury trial being waived, the court found the facts and rendered 

judgment for $80 for plaintiff. Appeal by defendant. 

1V. N .  H a r s h a w  for plaintif f .  
Squ i res  & W h i s n a n t  for d c f e d a n t s .  

BROWN, J. The findings of fact declare that the defendants ordered, 
in writing, from plaintiff certain phonograph Edison signs, at  the price 
of $80, to be shipped to defendants on 1 July. The goods were not 
shipped by plaintiff until 9 July, and arrived a t  Lenoir 14 July, when 
defendant refused to accept them. His  Honor held that "time in this 
case is not of the essence of the contract to such an extent as to make 
shipment on 9th July a failure to comply with the contract and permit 
defendants to reject the shipment." I n  this ruling there is error. 
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I t  is  generally held that if the contract specifies the time when deliv- 
ery is  to be made, time is of the essence of the contract; and if delivery 
is not made within the time agreed on, the buyer is not liable. 

Mr.  Elliott states the rule to be that  "Time is usually of the essence 
of an  executor. contract for the sale and subsequent delivery of goods 
where no right of property in the same passes by the bargain from the 
vendor to the purchaser, and the rule in  such cases is that  the purchaser 
is not bound to accept and pay for the goods unless the same are deliv- 
ered or tendered on the day specified in the contract." Elliott on Con- 
tracts, see. 1552. 

The  rule is stated by the Supreme Court of the United States as fol- 
lows: "In a mercantile contract, a statement deser ip t i~e  of the subject- 
matter o r  of some material incident, such as the time or place of ship- 
ment, is ordinarily to loc regarded as a warranty or condition precedent 
upon the failure or no~ ipe r fo~ma~ice  of wliich tlie party aggr ie~ed may 
repudiate the whole contract." E'illey 1,. Pope, 115 U. S., 213; ATorring- 
ton 2.'. W ~ i g h t ,  115 U. S., 188. 

Upon the facts found, judgnlent should be entered for defendant. 
Reversed. 

LAURA CAUDLE r. HBKIET C. CAUDLE ET AL. 

(Filed 4 December, 1018.) 

Dower-Widows-Statutes-One Dwelling. 
The widow's right of doxer in her husband's lands and tenements is 

allowed to the same extent by our statute as theretofore existing, and 
theremlcler she is entitled to but one-third thereof, including the dwelling- 
house in which her husband usually resided, and to no more, though this 
dwelling should be the only land or tenement subject to the right, Re- 
visal, see. 3084. 

I'ETI'I'I~K f o ~  donw,  heard on exceptiolis and appeal from the clerk 
by Webb, J. ,  a t  31ay T e ~ m ,  1918, of R o ~ ~ ~ a x .  

The judge sustained t h s  csccptiolis aud ~ w ~ e r s e d  the judgment of the 
clerk. Plaintiff appealed. 

UROIVX, J. Plaintiff is tlic widow alld de fe~ id : in t~a rc  the heir, at law 
of Charles A. Caudlc, \rho died seized and possc~sscd of only one piece 
of real estate, n housc and lot, which was his dwelling a t  time of his 
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death. Plaintiff claims that the whole should be set apart to her as 
dower. The contention cannot be sustained. The dower of a widow, 
of common right, never did extend to more than a third part of the 
lands and tenements of her husband, and our Legislature has never 
enlarged the right so as to comprehend more than a third. 

Section 3084 of the Revisal provides: ('That every married woman, 
upon the death of her husband, shall be entitled to an estate for life in 
one-third in value of all lands, etc., of her deceased husband, in which 
third part slzall be included the dwelling-house in which her husband 
usually resided." This is substantially the statute law as contained in 
the Code, see. 2103. Revised Code, ell. 118, see. 3, and Revised Statutes, 
ch. 121, sec. 3. 

There is no statute that authorizes the allotment of more than a third 
part of the real estate of the h~~sband .  Where such estate consists solely 
of the dwelling-house it follows that only a third in value of that can 
be allotted. Such is the law as declared in Stimr o. Cawtlzorn, 20 
N. C., 645, and recognized in Campbell v. White, 95 N.  C., 494. 

I n  this last case, referring to an allotment of homestead, Chief Justice 
Smitlz says: "Rut it is not improper for us to say that we do not see 
why a portion of the house, containing rooms of sufficient value, may 
not be set apart as an allotment of dower." 

Affirmed. 

I. 0. DAVIS, ADMR., v. DR. J. E. SMOOT. 

(Filed 4 December, 1018.) 

1. Contracts, Immoral - Public Policy - In Pari Delicto-Physicians-Ed- 
dence-Courts. 

In an action against a p1iysici:m to recover money that his patient has 
paid him under a contract to <ire him a certain per cent of the recovery 
of damages for a personal injury, in consideration of favorable expert 
testimony to be therein given. and in  the present action it appears that 
the charges of the physician had l~ecn lmo~ingly and clc-iqnedly made, 
and that tlie dmqs he 1ml admiuistt~red lint1 impaired tlie mind of his 
patient until relieved by the attenclance of another pllysician : FIcld, 
though a recovery is not permitted vlien based on immoral contr;~cts, the 
courts, in the fair and impartial administration of ju\tice, and with proper 
regard for their own purity ant1 inteqrity, will cauw rwtitntion t o  be 
made. 

2. Perjury-Contempt-Contracts, Immoral-Public Policy-Criminal Law. 
Whcre the plaintiff's evidence ~ o u l d  establish the fact that the tlefend- 

ant, a physician, had given testimony in an action of his deceased intes- 
tate upon consideration of his giving favorable expert testimony on the 
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mea ure of damages, which the defendant in the present actioil has denied, 
and 1 he jury have found upon allegation and evidence that the defendant 
had entered into the contract knowingly and clesigncdly, and had collected 
the consideration named: Hcld,  the defendant, upon the verdict, was 
guilty of gross contempt of court, with reconlmei~l~tioi~ to tlie solicitor to 
consider a bill of indictment charging perjury as to the defcndaat's testi- 
mony in tlie former action. 

i i ~ r ~ . i r ,  hy defendant from 117c~bb. .I.. at Llpri l  Term, 1918, of Ca- 
im rs.1 
The complaint ;illcces tlint defcndnnt, p rnc t i c i~~q  physician, v7ho 

was an  expert ~ v i i n e ~ s  in nn action to rccorer dnmaqcs for personal in- 
jli14es. o w r  n ~ l d  :11)o~c his expert w i t ~ ~ e s s  fce nllowcd in t l ~ c  action and 
ill nclditior~ to his r cg i l l~ r  hill for nlcdicnl s e n  ices, 1:111:1wfnllv cl~arged 
aiid collected of plnintiff's intest;ltc $123 for s ~ i  i ( v  :IS :t witness in 
said cnsc, \rliicll t l ~ c  comp1;rint wlleces mas donc l i l ~ o ~ \ . i ~ ~ g l ~ ,  d~signcdly. 
v i l l f l~ l lp ,  ni:llirioil~ly, and ~ l ~ l l : ~ ~ i ~ f u l l y ;  that  t 1 1 ~  d ( ~ f c ~ ~ ~ d : i ~ ~ t  l n d  U~I~ : ITV-  
fully and w i l l f ~ ~ l l y  rcprcsnltccl to his i l~tcst :~te tlint lic w o ~ ~ l d  be wort11 
that  ni i~ch to him bccxnsc he wonld so describe his injnrics to the jury 
as to 1 1 ~ 1 ~  liis d:~nl:~gcs nincli larger, a11d that  if plail~tiff's i ~ ~ t c s t a t c  did 
not : ~ w c  to said cl~nrge of 20 per ccnt of any amouirt 11r i i~i%xl~t recover 
against t l ~ e  city of Concord, t h t  Ile 1vo111d 11ot be n willilly n'it~icss for 
h im;  tlint plnhtiff rcco~ercd a \ e d i c t  of $623, : l ~ d  that  thc clcfcndant, 
who 11nd bccn allowed and liad rcwi\  cd a11 cspert fee of $10, l ~ n d  there- 
after col lcc(~d $125 for testifying, as shown hy nil itcm in his receipted 
bill for  rllcdical scrlices, "to 20 per c w ~ t  on $623, i. c., $125," mld that 
the plnilltiff has dcninnded the r e t n r ~ ~  of said $185 of t 11~  clefendant, 
wliicli he llns refused. 

F rom t l ~ e  \ e d i c t  i u ~ d  j ~ d g n ~ e n t  t l m ~ o n  in f a ~ o r  of the 1)l;rintiff the 
d e f e ~ ~ d : r ~ ~ t  ~~ppenled .  

L I C. J. The followinq isslres xe rc  s~tbmitted to the jury:  
1. Did t l ~ c  dcScnd,n~t, I h .  J. E. Snloot. l;nowingly, dcsigncdly, mill- 

fully, and n~nlieionsly m ~ d  ~ ~ n l a w f u l l y  charge ,\. M. I)avis 20 per cent 
of the anlount recolv~ed hy ,I. 11. Davis from the city of Concord, as 
alleged in the coii~plaiut ? .\nswcr : "Yes." 

2. Wlint ainouiit, if n n y t l ~ i ~ ~ g ,  is the defendant i ndeb t~d  to tlle pl:iii~- 
tiff? Answer : "$123." 

There seems to be no controversy about the facts, and tllc defense is 
rested upon the ground that  the agreement was void as against public 
policy. and Ilrwcc that thr  money having been paid the plaintiff cannot 
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recover i t  back. It is public policy that such a contract as this cannot 
be enforced, but it is also public policy that such a transaction as this 
cannot be allowed to stand simply because the defendant was able to 
enforce payment of the illegal exaction. Besides, there is in  this case 
evidence that the defendant gave the plaintiff's intestate morphine and 
other medicine; that the defendant, who "had made a very good witness" 
at  the trial, collected said $125 with great promptness after plaintiff's 
intestate had received it. 

There was evidence that the mind of plaintiff's intestate, while Dr. 
Smoot was visiting him and giring him morphine, was in a very unsatis- 
factory condition, but when a new doctor took charge and stopped the 
morphine his mind got better. One witness testified "He had taken 
morphine until his mind was scattered and he did not know what he was 
doing. The morphine was given him by Dr. Smoot." 

Mr. Hartsell, the counsel for the intestate in h i s ~ c t i o n  against the 
city, testifies that he did not at the time know anything about the con- 
tract for the 20 per cent to be paid Dr. Smoot, and that after i t  was 
paid the intestate tried to get him to see Dr. Smoot to secure the ret:an 
of thc money, but he declined to have anything to do with the mattcr. 

The plaintiff testified that when he asked the defendant to return 
the $125 he inquired whether the lawyer, Hartsell, was going to pay 
back his fee, and when told that he was not asked to do so the defendant 
replied that he had done more good to the plaintiff in  that action than 
the lawyer. The witness further testified that he asked the defendant 
"If he had not known he was getting a per cent if he would not have 
been willing to have helped my father out in testimony, and he said he 
would not have helped him as much. My brother was there and heard 
this." The defendant did not go on the stand to contradict this evidence. 

The defendant's counsel contended in this Court that if there was 
any wrong done i t  caused the city of Concord to pay larger damages to 
plaintiff's intestate than he was entitled to recover, and, therefore, if 
there is to be any restitution i t  should be made, not to the plaintiff but 
hy the plaintiff, to the city of Concord. 

The evidence does not disclose that the recovery against the city was 
too large, or that the defendant perjured himself to make it such. This 
is not charged in  the complaint, and to say the least, it is an unusual 
defense. So fa r  as the record discloses, the testimony of Dr. Smoot at 
the trial may have been truthful. The ground of the recovery by the 
plaintiff is not that Dr. Smoot swore falsely in  favor of their client, 
but that he m ~ d e  representations that his testimony would be more 
effective if he were paid 20 per cent of the recovery, and that after the 
trial he collected said 20 per cent out of the client over and above his 
expert fee of $10 allowed by the court. 
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The courts not only mill not enforce an executory contract of this 
kind, but i t  will compel repayment when collection has been made and 
there is, as in this case, eridence tha t  the party making payment was 
under treatment, and also under the influence of morphine adminis- 
tered, by the defendant until after the money was paid him, and that , 
thereafter ~vhen his pliysician was changed defendant's mind inlproved 
and he made an effort to secure the return of the money. 

Epon  tlic ~ e r d i c t  on the first issue based on aboxe evidence, that  this 
money liad been "designedly, willfully, maliciously and unlawfully col- 
lected by thc defendant," the court very properly ga le  judgment for its 
return. S o  court ~vit l i  a proper sense of its own dignity and of purity 
in  the administration of justice, which sliould be always above suspicion, 
could perniit such a trai~saction to stand simply because the offender 
has been quick enough to sccure paymelit before proper action could be 
talien. The  d~fcnclnnt, 111)on the verdict, W:IS guilty of gross cont:,mpt 
of court. 

I t  is commended to the colisiclemtion of tlic court below vllerlier, 
upon the elidence in this case, proceedings in contempt should not he 
talien by the court in vindication of public justice, and it is for the 
solicitor to consider ~vlietlier a bill should not be laid before the grand 
jury for indictment of perjury in ~ i e m  of the intinlation by the defense 
in  this tr ial  that  the plaintiff's intestate was unduly benefited by the 
too favorable testimony of the defendant in the tr ial  of the action against 
the city of Concord. The transaction is not one that  the court can in 
justice to itself allow to go off without investigation. The  answer does 
not deny the receipt of 20 per cent of the recovery by the defendant, 
and alleges that  i t  was a ~ o l u n t a r y  gift, but the defendant did not go 
on the stand nor put on any evidence to support such defense. That 
the defendant, in a civil action, does not go upon the stand in  Iiis own 
behalf to explain a matter calling for such explanation is a legitimate 
subject for  comment even by counsel before a jury. G o o d m a n  v. Xapp,  
102 N .  C., 477; H u d s o n  v. J o r d a n ,  108 N .  C., 12, and cases cited in 
Anno. Ed.  

This certainly calls for investigation by the court, as above stated. 
Such conduct by a witness as is  here alleged and found true by the ver- 
dict strikes a t  the very root of the administration of justice. The courts 
cannot permit i t  to pass by unnoticed. 

No error. 
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G. H. GEITNER ET ALS., EXES., v. EDMUND .TONES ET ALS. 

(Filed 4 December, 1918.) 

1. Trusts and Trustees-Creditors-Reconveyance of Trust Estate-Notice. 
A grantor of lands in trust for creditors, to pay off all  outstanding 

mortgages and encumbrances, and all other debts and obligations, who 
takes a reconveyance of the land under a n  erroneous recitation in the deed 
of the trustee that the trusts have been fully administered, is, notwith- 
standing, fixed with notice of a n  outstanding obligation, especially when 
coming within the terms of the trust deed, a t  the time of the reconveyance, 
a party defendant to an action to recover it. 

2. Same-Payment-Burden of Proof. 
Where a trustee in  a deed conveying lands to pay the grantor's creditors 

endorses on a note theretofore given by the debtor that i t  was secured by 
the trust deed, and, pending a n  action for the foreclosure of the deed in 
trust, reconveys the land to the grantor, erroneously reciting the full 
administration and discharge of his trust, in a n  action upon the note, the 
burden of proving payment is  upon him. 

3. Trusts  and Trustees -Reconveyance of Trust  Esta.te - Admission of 
Funds-Notice-Burden of Proof. 

Where the trustee in a deed to lands for the benefit of creditors recon- 
veys the land to the trustor, reciting that the trusts therein have been 
fully performed, the trustee's recitation in his deed is evidence that  he 
has some funds out of which to pay the trustor's debts remaining unpaid, 
and the grantee in the reconveyance is  bound by its terms, and the burden 
of his plea of payment is upon him. 

4. Limitation of Actions-Bills and Notes-Administrators-Statutes. 
Where the maker of a note has died before the statute of limitations 

has run thereon, the payee may institute his action within one year after 
the issuing of letters testamentary, provided such letters were issued 
within ten years after the death of the debtor, Revisal, see. 367, being a n  
enabling statute ; and where the note has not been barred, the foreclosure 
of a deed i n  trust, securing it ,  may be ordered. Revisal, see. 391 (3). 

5. Statute  of Frauds-Pleadings. 
The defendant cannot successfully avail himself of the statute of fraud 

when he neither denies the debt or pleads the statute.. 

6. Statute  of Frauds - Bills and Notes - Prior Indebtedness - Trusts and 
Trus-tees-Writing. 

A note given for the payment of a debt existing prior to, but secured by 
the deed i n  trust for the benefit of creditors, is  in  recognition of the old 
debt, and not a novation, and the transaction is within the intent of the 
statute of frauds requiring that  contracts concerning lands, etc., shall be 
i n  writing. 

7. Trusts  and Trustees-Deeds and Conveyances-Trust Estate-Reconvey- 
ance-Beneficiaries-Creditors-Consent-Foreclosure. 

A trustee in a deed conveying lands to secure the grantor's creditors can- 
not reconvey the lands to the trustor, free from the trusts imposed, except 
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with the consent of the beneficiary; and the beneficiary may maintain his 
suit to foreclose upon the lands as the real party in interest. 

8. Statute of Limitations-Nonsuit-Administration-Statutes. 
Where Revisal, see. 367, relating to the time of bringing an action on a 

note within a year after letters of administration granted, i f  within ten 
years from the death of deceased maker, and section 391 ( 3 ) ,  relating to 
the foreclose of the security for the note, apply, their provisions are not 
affected by the fact that additional parties to the action, ordcred by the 
Supreme Court, had not been made before a succeeding term of the Supe- 
rior Court, and the judge had thereupon ordered a discontinuance of the 
action, from which there was no appeal. 

APPEAL by plaintiff from Webb, J., at August Term, 1918, of CALD- 
WELL. 

W .  B. Council1 and S p i r e s  d? Whknant for plaintifs. 
W .  C. Newland unc2 Law~ence  Wakefield for defendants. 

CLARK, C. J. This case mas before 11s 173 N. C., 591, on appeal from 
a judgment dismissing the action. This the Court corrected by direct- 
ing tlmt the plaintiffs should bring in the personal representative of 
J. G. Hall, deceased, as a party defendant. 

On 5 January, 1910, J. G. Hall and wife executed to the defendant 
Jones a decd of trust to sell and convey certain lands therein described 
and to "pay off, first, all mortgages and other encumbrances outstand- 
ing against such lands, and, secondly, all other debts and obligations of 
the said J. G. I-Iall, persoi~allg, as may have been contracted prior to 
the execution of this deed." I t  is admitted that prior to that date J. G. 
Ha11 was indebted to the testator of the plaintiffs in the sum of $300, 
which debt was renewed from time to time until 18 March, 1912 (after 
the trust deed was executed), when the note in suit was executed. 

The defendant trustee wrote on the back of this note that i t  was 
secured by a decd in trust on real estate. While the former suit was 
pending for the foreclosure of said deed in trust the defendant trustee 
reconreyed t l ~ e  lands to the widow of J. G. Hall erroneously reciting 
that the trusts in the deed of 5 January, 1910, "have been fully admin- 
istered and discharged." The grantee in the reconveyance was a grantor 
in the deed of trust and mas fixed with notice of the trust therein to 
pay this debt. Moreover, she was a defendant in this action, then pend- 
ing, to recover this debt. 

The court allowed the motion for nonsuit on the ground that the 
plaintiffs have failed to show any funds in  the hands of the trustee that 
were liable for the payment of the note in question. The execution of 
the note was admitted and i t  was in evidence with the endorsement of 
the trustee thereon. The defendants having pleaded payment, the bur- 
den of the plea was on them. Guano Co. v. Marks, 135 N .  C., 59. I f  



544 I N  T H E  SUPREME COURT. 

the trusts had been satisfied and the debts paid the'trustee must have 
had some funds out of which to pay them,-as recited in his reconvey- 
ance, and the grantee in such deed is bound by its terms, and the burden 
of showing payment is upon the defendants. 

The court below was of the opinion that the action mas barred by the 
statute of limitations. The note in suit fell due 18 June, 1912. A. A. 
Shuford, the payee, died 2 May, 1912. J. G. Hall  died 1 August, 1913, 
and his personal representative was not appointed till 4 August, 1917. 
Hall  having died before the expiration of the time limited for the com- 
mencement of this action, the plaintiffs were entitled to institute this 
action "within one year after the issuing of letters testan?entary, pro- 
vided such letters are issued within ten years after the death" of the 
debtor. Revisal, 367. His administrator was made party to this action 
by summons issued 15 February, 1918, and the claim therefore is not 
barred. Coppersmith a. Wilson, 107 N.  C., 31; Winslow v. Bent, 130 
N. C., 58, which holds that the section is an enabling and not a dis- 
abling statute. The debt not being barred, foreclosure of the security 
can be ordered. Revisal, 391 (3).  

The court further held that the statute of frauds applied, but i t  is not 
pleaded, nor contract denied, and cannot avail the defendants. Jordan 
v. Furnace Co., 126 N .  C., 143. The deed in trust did not specifically 
mention this debt, but i t  secured "all debts of J. G. Hall  contracted 
prior to the deed in trust," and it is admitted that this debt came within 
that description. The note in evidence of i t  was executed after the deed, 
but that did not affect the fact that the debt was created prior to the 
deed in trust. The note was a promise in writing to pay the debt, and 
not a novation. 

There is  no indefiniteness as to the debt which is admitted in the 
answer, nor as to the payee. The trustee cannot discharge himself from 
the trust and avoid liability by reconveying the property to the settler 
without payment of the trust secured except with the consent of the 
beneficiary. 39 Cyc., 437. The beneficiary can subject the property to 
foreclosure notwithstanding the reconveyance, and can maintain the 
action as the real party in interest. Gorrell v. Water Supp l y  Co., 124 
N. C., 328, and cases cited in  Anno. Ed. 

When the case was here before (Geitner v. Jones, 173 N.  C., 591) the 
Court sent the case back to make the personal representative of the de- 
ceased husband an additional Dartv. This was not done a t  the next 

A " 
succeeding term below and the court ordered the action discontinued. - 
There was no appeal taken from such judgment, but this new action 
was brought 15 February, 1918, and, being within the statutory time, 
it would not be barred even if a year had elapsed after the discontinu- 
ance. Grimes v. Andrews, 170 N. C.,  522. 

Reversed. 
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MERCANTILE CO. 2). INSURANCE CO. 

PROFFITT MERCANTILE CORIPAKY v. STATE MUTUAL FIRE 
INSURANCE COMPANY. 

(Filed 4 December, 1018.) 

h Insurance, Fire-Denial of Liability-Proof of Loss-Waiver. 
The insurer's denial of liability upon its fire insurance policy is a waiver 

of its right to require the proof of loss therein specified. 

2. Inscrance, Fire - Title - Encumbrances - Payment-Evidence-One In- 
ference, Verdict Directing-Instructions. 

Where the policy of fire insurance specifies that the title to the property 
destroyed is in the insured, testimony of the insured that there had been 
a cliattel mortgage thereon, but it had been paid off and discharged before 
the issuance of the policy, permits but one inference to be drawn, if  found 
to be true by the jury, and an instruction to that effect is a correct one. 

APPEAL by defendant from Cline, J., at June Special Term, 1918, of 
AVERY. 

Lowe & Lo9e and F. A.  Linney for plaintiff. 
R. W. Wall, J .  W. Ragland, and M. W. Nash for defendant. 

CLARK, C. J. This action is to recover for loss by fire upon two in- 
surance policies, one for $300 on fixtures and $1,000 on stock of goods. 
The loss by fire and the value of the goods are not in controversy. The 
defendant in its brief abandons all exceptions except 7 and 8. Excep- 
tion 7 is because the court refused to nonsuit the plaintiff because of 
the failure of the plaintiff to file claim for loss and because the pr ,p- 
erty was mortgaged, and Exception 8 is because the court instructec the 
jury "If you believe the evidence in this case to answer the issue 'T es,' " 
and to assess the plaintiff's recovery at three-fourths of the fair, rc ason- 
able value of the goods and fixtures covered by these policies thai were 
lost and destroyed in the fire, provided the amount shall not exceed 
$1,000 on the goods and merchandise and $300 on the fixtures 

The uncontradicted testimony of the plaintiff is that when he asked 
for a blank to make out the proof of claim the agents of the defendant 
told him i t  was not necessary to do anything, and the company did not 
send hiin any blank or any letter asking him to make out proof of 
claim. The defendant denied liability and refused to pay the loss. This 
is a waiver of the right to demand proof of loss and the denial of lia- 
bility dispenses with the necessity of filing such proof. Gerringer 2).  

Ins. Co., 133 K. C., 407; Parker v. Ins. Co., 143 N .  C., 343; Lowe v. 
Fidelity C'o., 170 N. C., 446. 

There is no evidence of a chattel mortgage on any of the property 
either at  the time the policy was taken out or at  the time of the fire. 

35-176 
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The only evidence on the point is on the part of the plaintiff, who testi- 
fied that there had been a mortgage on the property, but it had been 
paid off and discharged before the policy of insurance was taken out. 
There was but one inference which could be drawn from the testimony, 
if found to be true by the jury, and the court instructed the jury cor- 
rectly. Cauley v. Dunn,  167 N. C., 32. 

No error. 

METROPOLITAN DISCOUNT COMPANY v. GEORGE M. BAKER. 

(Filed 4 December, 1918.) 

Negotiable Instruments - Acceptances - Purchaser-Fraud-Due Course- 
Vendor and Purchaser-Evidence. 

In an action to recover upon an acceptance of which the plaintiff claims 
to be a holder in due course, and ther& is evidence to show it was given 
in the purchase of jewelry by sample, which upon delivery was ascer- 
tained to be of very inferior or unmerchantable quality and not according 
to the sample, and the action is defended upon the ground that the sales 
agent had perpetrated a fraud therein upon the acceptor of the paper: 
Held, the burden was upon the plaintiff to show that he was a purchaser 
in due course, before maturity, in good faith, for value, without notice of 
the infirmity of the instrument, etc. (Revisal, secs. 2201, 2208) ; and evi- 
dence of the defendant as to its price, inferior quality, or that it was not 
up to the standard and had been refused by his customers, etc., is com- 
petent. 

APPEAL by plaintiff from Cline, J., at July Term, 1918, of MITCHELL. 

Charles E. Greene for plaint i f .  
X o  counsel for defendant. 

CLARK, C. J. This is an action begun before a justice to recover on 
five acceptances of $40, each executed to the payee therein, the National 
Novelty Import Company, of St. Louis, Mo. I t  appears that the sales- 
man of said company came to the defendant's place of business in  
Bakersville, N. C., and sold him silverware and jewelry, by sample, for 
which these acceptances were given. The defendant testified that when 
the articles came they were very inferior and not up to the sample, and 
the jury find that the execution of the acceptances were procured by the 
false and fraudulent representations of the National Novelty Import 
Company. 

The court instructed the jury that if the plaintiff bought the accept- 
ances in  the open market, in a fair  and honorable way, as negotiable 
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paper in the ordinary 'course of trade, that is in good faith and before 
maturity for valuable consideration, to so find. The plaintiff company 
resides in St. Louis, where the payee of these notes also resides. The 
jury found the second issue in the negative. 

The only exceptions are that the court permitted the defendant to 
testify from whom he bought the silverware, and how much he paid for 
i t ;  that the silverware was permitted to be exhibited to the witness, who 
was allowed to state that it was not a standard brand; that he was also 
permitted to state that he offered the jewelry for sale, and that i t  was 
inferior, and that he would not have purchased it if he had known its 
quality. All these exceptions were upon the first issue, and the evidence 
was competent as tending to show the fraud perpetrated by the agent 
in the sale of the goods. I t  seems strange that the defendant gave his 
acceptances before the goods came. 

The plaintiff claimed, however, that it was a purchaser in due course, 
having taken the paper before maturity in good faith and for value, and 
that it had no notice of any infirmity in the instrument or defect in the 
title of the person negotiating it, and therefore is entitled to recover. 
Revisal, 2201. The jury have found the second issue to the contrary, 
and there is no exception as to that issue nor to the charge, nor for any 
refusal to charge. 

The defendant having pleaded fraud as to the execution of the paper 
and introduced evidence, the burden was upon the plaintiff to prove by 
the greater weight of the evidence that it was a holder in due course, 
for value, and without notice. Revisal, 2208; Campbell v. Patton, 113 
N. C., 481; Mfg. Co. v. Summers, 143 N.  C., 109; Bank v. Fountain, 
148 N. C., 590; Park v. Exum, 156 N. C., 228; Bank v. Walser, 162 
N. C., 62; Trust Co. v. Ellen, 163 N.  C., 46; Smathers v. Hotel Co., 
168 N. C., 72; Bank v. Bramon, 165 N.  C., 344. 

No error. 

E. L. SHERMER ET AL8. V. MARY A. DOBBINS ET ALS. 

(Filed 4 December, 1918.) 

1. Husband and Wife-Wife's Separate Property-Deeds and Conveyances- 
Probate-Statutes-Adverse Possession-Equity-Cloud on Title. 

Where the wife conveys her'separate realty to her husband under a deed 
void for failure of compliance with Revisal, sec. 2107, as to the execution 
and probate of the wife's deed, the living thereon of the husband and wife 
until his death, and her continuing thereon thereafter, affords no evidence 
that he obtained and held the lands adversely to her, and a deed sub- 
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sequently made by her to another cannot be considered as a cloud upon 
the title to the lands of the husband's heirs at  law. 

2. Husband and Wife-Wills-Wife's Separate Property-Deeds and Con- 
veyances-Void Deed-Statute-Election-Estoppel. 

A wife is not estopped by taking under her husband's will to deny the 
validity of her deed conveying to him her separate realty, void for non- 
compliance with Revisal, sec. 2107, when there is nothing definite in the 
will to show that he was attempting to devise her separate realty or to 
put her to her election, and the devise to the wife was evidently in lieu of 
the year's provision and dower. 

3. Husband and Wife-Wife's Separate Property-Deeds and Conveyances- 
Void Deeds-Evidence-Declarations. 

Oral cleclarations of the wife are incompetent to give validity to her 
deed to her husband of her separate realty, which is void for noncompli- 
ance with the Revisal, sec. 2107. 

4. Husband and Wife-Wife's Separate Property-Deeds and Conveyances- 
Probate-Statutes-Void Deeds-Adverse Possession-Title. 

There is no presumption of ouster or of adverse possession in favor of 
the husband having children of the marriage, upon evidence tending to 
show that he lived with his wife on her separate realty during their joint 
lives, such as to ripen title in him under her void deed, made without com- 
pliance with Revisal, see. 2107, regarding the execution and probate of the 
wife in such instances, a stricter degree of proof being required in such 
rela tionship. 

APPEAL by plaintiffs from Carter, J., at April Term, 1918, of YADKIN. 

S. Carter Williams, A. E. Holton, and E. B. Jones for plaintiffs. 
Benboul & Hanes, R. C. Puryear, and E. L. Gaither for defendants. 

CLARK, C. J. The defendant, Elizabeth Shermer, inherited the tract 
of land (130v2 acres) in question from her father, who died in  1876. 
The plaintiffs are the children of her and her husband, William 
Shermer, as is also her codefendant, Mary A. Dobbins, with whom is- 
joined her husband. 

The plaintiffs claim that in  June, 1892, the defendant Elizabeth 
Shermer made a deed to her husband, William Shermer, for this land. 
They admit that i t  was not executed and probated as required by Re- 
visal, 2107, but they contend that i t  was good color of title, and that 
this ripened into a good title by adverse possession. There is no evi- 
dence of adverse possession, for the husband and wife lived together on 
the premises until the husband's death, and since then the defendant 
Elizabeth Shermer has continued to live upon and occupy the premises. 

The plaintiffs further allege that the defendant Elizabeth Shermer 
has executed a deed since her husband's death to her daughter, Mary A. 
Dobbins, for the land and alleged that this is a cloud upon the title 
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which thry are entitled to hare removed; but i t  is clear that the deed 
to their father under which the plaintiffs claim, being void, the convey- 
ance by the defendant Elizabeth Shermer to her codefendant cannot be 
a cloud upon the title of the plaintiffs. 

The plaintiffs further claim that the defendant Elizabeth Shermer 
was estopped by taking a devise under the will of her husband. The 
will, item 5, prorides: "I will and devise to my children, Thomas 
Shermer, Elijah Shermer, and Phisa D. Mackie, and their heirs, all of 
my real estate to be divided between them, share and share alike; and 
each one of my said children, Thomas Shermer, Elijah Shermer, and 
Phisa D. Mackie, is to pay to my wife, Elizabeth, annually, one-sixth 
of the crops raised on the land allotted to each of them." 

There was no specific devise which indicated that by this section her 
husband was devising his wife's maiden land, which the plaintiffs claim 
under the void deed from her to her husband, and she was therefore not 
put to her election. In item 1 of the will her husband gave her $300 
of personal property, and in item 2 he devised her 15 acres of land for 
life, including the house and appurtenances. The devise to his wife 
mas evidently in lieu of the year's provision and dower, and there was 
no estoppel upon the widow in accepting the same that would bar her 
from asserting her right to her maiden land, which is now in question. 

Oral declarations of Elizabeth Shermer were properly excluded. They 
were not competent to supply the failure to observe the requirements of 
Rerisal, 210'1, as to the deed, nor to add to the description in the will 
"all my real estate" the realty of his wife. 

His  Honor properly nonsuited the plaintiffs. I t  is true that in X o r -  
wood v. Totten, 166 N. C., 648, the Court held that a conveyance by the 
wife to her husband, voidable for noncompliance with the requirements 
of Revisal, 2107, was yet color of title which would ripen by seven years 
adverse possession by the husband and his children by former marriage 
after her death, in that case there being no issue born alive by the 
second marriage, and therefore no tenancy by curtesy in the husband, 
but in this case the wife survived the husband and during their joint 
lires they occupied the land jointly ~vithout any evidence of adverse 
possession. 

There was no ouster. There is no presumption of adverse possession 
against the true owner. Fozole c. fi'lzitley, 166 K. C., 445. "Adrerse 
possession to ripen color of title must be open, notorious, adverse and 
continuous for seven years7' (Cox  T .  Ward, 107 K. C., 507)) and "in 
proving such continuous possession, nothing must be left to conjwture." 
Rufin v. Overby,  105 N. C., 83. There is no evidence here that the hus- 
band listed the land in his own name, but if he had done so i t  would 
not hare been evidence of adverse possession, taken alone, for it is not 
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unusual for the husband to list the land of his wife which is in his pos- 
session in his own name. 

"Acts constituting adverse possession under color of title must be such 
as to admit of no other construction than that the possessor claims the 
land adversely as his own, openly and notoriously." Grunt 2.. Winborne, 
3 N. C., 56; Loftin o. Cobb, 45 N. C., 406; Bartlett v. Ximrnom, 49 
N. C., 295; Williams 11. Nazwell, 78 N.  C., 357. Even a stricter degree 
of proof is required when the parties are husband and wife. W e l b  v. 
Batts, 112 N.  C., 288, quotes with approval the following: "Under 
various circumstances an unmarried woman, by permitting another per- 
son to possess and use her property, would be bound by any disposition 
he might make of it on the ground of presumed agency, where, should a 
husband do the same thing, the agency ought not to be inferred; and 
the reason is that the relationship of husband and wife implies a certain 
occupancy of her property by him, not falling within what would be the 
ordinary course of things if the relationship did not exist. 2 Bish. 
Married Women, 396 (Ed. 1875)." This has been approved in Branch 
1' .  Ward, 114 N. C., 148. 

It was stated on the argument here that since the trial and judgment 
Mrs. Shermer, the mother of plaintiffs and defendant, has died, and, 
nothing else appearing, the plaintiffs on another trial could recover 
judgment to be let iiito possession as cotenants, though they could not 
recover in an action of ejectment against the mother; but it appears in 
the complaint that prior to the trial Mrs. Shermer had conveyed this 
land to her daughter and codefendant, Mary A. Dobbins. 

I t  would seem that for some reason the father devised his realty to 
his other children, the plaintiffs, cutting out his daughter, Mary -4. Dob- 
bins. The mother, as is not unusual, "made it up to her" by conveying 
her maiden land to this daughter, and i t  may be has devised i t  also, as 
to which we are not advised by the record. 

Affirmed. 

GEORGE W. HOLLOWAY v. T H E  CITY OF DURHAM. 

(Filed 4 December, 1918.) 

1. Judgments-Estoppel. 
To estop by adversary judgment in personam, it is required that the 

court have jurisdiction of the class of cases to which it belongs, and of 
the parties thereto, and subject-matter thereof, the question of the subject- 
matter to be determined by the contro~ersy between the parties as set 
forth in the pleadings; and in proper instances the judgment will con- 
clude the parties as to all matter directly in issue, and also as to such as 
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are within the scope of the pleadings which were material and relevant. 
or were in  fact investigated and determined a t  the hearing. 

2. Same-Pleadings-Extraneous Matters-Invalidity. 
A judgment of the court upon matters beyond the scope of the plead- 

ings, and which undertakes to settle and determine those entirely foreign 
to the controversy, is, to that extent, not binding, and may be treated as  a 
nullity, even in a collateral proceeding. 

3. Judgments-Estoppel-Consent-Pleadings-Extraneous Matters. 
While a judgment entered by the consent of the parties, with the sanc- 

tion and a p ~ r o v a l  of the court, may be considered a s  somewhat in  the 
nature of a contract, and, in proper instances, may be entered and giren 
effect as  to any matters properly included therein, of which the court has 
general jurisdiction, without regard to the pleadings, this cannot apply, 
under the doctrine of estoppel by judgment, to extraneous matters not 
embraced in the pleadings or in the consent judgment entered thereon. 

4. Same-Municipal Corporations-Sewage-Nuisance. 
Entering a consent judgment against a city for damages, past, present, 

and prospective, caused to the plaintiff's land by dumping ram sewage into 
a stream, for and on account of all causes of action set forth and sued 
upon "in the complaint, and in full for all damages to the plaintiff, his 
heirs and assigns, or to their property, by the building, etc., of the defend- 
ant's plant." etc., "the same being on a tract of land-distant from plain- 
tiff's Ian? about 150 yards," does not include within items terms damages 
to the plaintiff's other land afterwards acquired, and a s  to damages to 
this land the judgment will not operate a s  a n  estoppel, the words, "build- 
ings, etc., of the defendant's plant," referring to its structure and mainte- 
nance, when properly conducted, and not to its "negligent operation," 
which creates a nuisance, to the plaintiff's injury. 

Acmox, tried before B o n d ,  J., and a jury, a t  March Civil Term, 1918, 
of DITRHAM. 

Plaintiff, owning a tract of land on Ellerbee Creek, in said county, in 
1917, sued for damages thereto done by defendant in wrongfully dump- 
ing ran- sewage into said creek, creating a nuisance and causing wb- 
stantial in jury  to same, and also in the negligent operating of its septic 
t a n k  and disposal plant used in connection with the sewage systcrn of 
the city. There was denial of liability by defendant, and also plea of 
estoppel by judgment, prewating any and all further recovery by plain- 
tiff by reason of the matter and things set forth iu the complaint. 

011 the call of the present cause for tr ial  it appeared that  heretofore, 
in 1905, plaintiff had sued for similar damages to a tract of land in said 
county abutting on said creek, the same being the tract on which plain- 
tiff then resided with his family, etc. On  denial of liability at J anua ry  
Term, 1917, that cause was compromised and consent jucl:,rmmt m t x e d  
therein in terms as  follows: 
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"This cause coming on to be heard before his Honor, M. H. Justice, 
judge presiding, and a jury trial being rvaived: 

"It is now, by consent, ordered and adjudged that the plaintiff recover 
of the defendant the sum of $400 and the costs of this action to be taxed 
by the clerk of this court. 

"It is further ordered and adjudged that this judgment is in full com- 
pensation and payments of all damages sustained by plaintiff, his heirs 
and assigns, past, present and prospective, for and on account of all the 
causes of action set forth and sued upon in  plaintiff's complaint filed in 
this action, and also in full of all damages done or that may be done to 
plaintiff, his heirs and assigns, or to their property by the building, 
erection and maintenance of the bacterial plant by defendant, the same 
being on a tract of land purchased by the city of Durham from F. C. 
Geer and distant from plaintiff's land about 150 yards." Which said 
judgment had been paid. 

I t  was further admitted on both sides that when the former judgment 
was rendered plaintiff in this action did not own the tract of land "he is 
now suing about," but bought same after said judgment was rendered. It 
also appeared that there m7as no allegation in the complaint that the dis- 
posal plant had been changed in any way so as to make the same differ- 
ent from what it was when the former judgment was rendered. Plain- 
tiff offered to introduce evidence tending to sustain his cause of action, 
but on an intimation of the court that he would hold said judgment to 
be an estoppel in bar of any recovery, plaintiff submitted to a nonsuit 
and appealed. 

B r a w l e y  d G a n i t  for p l a i n t i f .  
J .  L. Morehead for defendant .  

HOKE, J. I n  order to an effective estoppel of record by an adversary 
judgment in personam, it is required that the court which rendered it 
should have "cognizance of the class of cases to which i t  belongs and 
should have acquired jurisdiction of the parties and of the subject- 
matter, and this question of jurisdiction of the subject-matter is deter- 
mined by the controversy between the parties as presented and disclosed 
in their pleadings." This position, so stated by Chief  Justice Buaseby 
in 11funday v. Fail, 34 N. J. L., 418, affirmed in Dodd v. U n a ,  40 3. J .  
Eq., 672, was approved and applied here in Hobgood u. Hobgoocl, 169 
S. C., 485-91, and, recognizing this as the true test, i t  is held in numer- 
ous and well-considered cases here and elsewhere that such a judgment 
vi l l  conclude the parties as to all matters directly in issue and as to all 
matters within the '(scope of the pleadings which were material and 
relevant and were in fact investigated and determined at the hearing. 
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Propst v. CYa7dzoell, 172 X. C., 594; Cropsy 7 % .  Sfarkham,  171 N. C., 44;  
Coltraine v. Laughlin, 157 N .  C., 282 ; Gillam v. Ednzonson, 154 N .  C., 
127;  Tyler 7 % .  Capehardt, 125 hr. C., 64; Jordan 1 . .  Parthing, 117 K. C., 
188;  Fayerweather v. Ritch, 195 U .  S.,  277; Az i~ora  Ci ty  v. West ,  74 
N. C., 103. When, however, a court going beyond the scope of the 
pleadings, undertakes to settle and determine mattess entirely foreign 
to the controversy between the parties as they have presented it, the 
judgment, or that portion of it, does not bind and may be treated as a 
nullity." 

As held in llluilday 1.. Vai l ,  supra, "a decree which is entirely aside 
of the issue raised in the record is i n ~ a l i d  and will be treated as a nullity 
even in a collateral proccediiig." And in illustration of the snmc princi- 
ple i t  mas held here, in Gillam u. Edrnonson, supra, "That an estoppel 
of record will bind parties and pricies as to matters in issue between 
them, but it does not conclude as to matters not involved in the issues, 
nor when they claim iil a different right." I f  this were ad~eysary judg- 
ment, therefore, its effect as an estoppel between the parties would be 
necessarily restricted to the controversy about the land or the injuries 
to it that the plaintiff then owned and lived on and which he made the 
subject-matter of his complaint, and could in no sense be extended to 
the present tract which he has acquired since the former judgment was 
rendered. 

The defendant docs riot question the souildness of this position as 
applied to a judgment in invztum, but insists that this being a judgment 
by consent the parties are uot confined to the matters in controversy 
presented in their pleadings, and that the present judgment was intended 
to be and is an adjustnlent concluding the parties as to any and all 
damages that plaintiff, his heirs and assigns, might at any time suffer 
from the erection and maintenance of defendant's plant. ' The decisions 
of this State have gone rery far in approval of the principle that a 
judgment by consent is but a contract between the parties put upon the 
record with the sanction and approral of the Court and would seem to 
uphold the position that such a judgment may be entered and given 
effect as to any matters of which the court has general jurisdiction, and 
this a-ith or without regard to the pleadings. Uank  2.. ~ l I cEwen ,  160 
K. C., 414;  Brown T .  U~~uswc l l ,  139 N.  C., 139;  Bank u. Cornrs., 119 
N.  C., 214;  Vaughn  c .  Gooch, 92 N.  C., 524. Such a ruling has the 
support of well-considered authority elsewhere. Fletcher v. Holmes, 25 
Ind., 458;  Seiler v. U f g .  Co., 50 W. Va., 208, 218 ; Beach Modern Equity 
Practice, sec. 794; 2 Black on Judgments, sec. 70;; 23 Cyc., 728. 

Where, howerer, as in the case presented, the parties h a ~ e  defined and 
stated their rights and grievailcesby pleadings duly filed, a judgment in 
adjustment of the controrersy should primarily and naturally be re- 
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ferred to the issues as presented in  the pleadings and before a judgment, 
additional or foreign to the subject-matter, can be upheld as a judg- 
ment by consent, it sholdd I ery plainly appear that the parties intended 
such an  effect, and it should never be enlarged beyond the clear import 
of the terms they ha le  used. Glider this, undoubtedly the correct rule 
of interpretation, even if the eonsent judgment relied upon should be 
construed as extending to property other than that of the subject-matter 
of complaint, i t  sliould a t  least be confined to such property as was then 
omled by plaintiff; and, furthwrnore, as to any additional land, the 
protection secured against c l a ~ m s  for any and all damages incident to 
the "building, erection and mainteuance of the plant" refers to the 
structule and maintenance of such a plaut, and not to "its negligent 
operation," creating thereby a ~ ~ u i s a n c e  to the injury of the l)laintiff's 
property, as allegcd in the present complaint. 

There is error in the ruling of the court, and this will be certified 
that  the matters in controrersy may be submitted. to the j u r y  on appro- 
priate issues. 

Error .  

(Filed 4 December, 1918.) 

1. Taxation-School Districts-Elections-Constitutional Law. 
The taxing of a statutory special school district is not for a necessary 
expense and falls within the provision of our Constitution, Art. VI I ,  see. 7, 
requiring the approval of a majority of the qualified voters therein. 

2. Electians-Qualified Voter-Majority Vote-School Districts. 
One who is qualified to vote a t  an eleclion to establish a statutory 

special school district, requiring the levy of a tax, must be duly registered 
pursuant to law and having the present right to vote; and the require- 
ment that the measure shall be carried by a "majority of the qualified 
voters," by correct interpretation, signifies a majority of the qnalified 
roters of the district appearing upon the registration book. and not a 
majority of those voting in the election. 

3. School Districts-Statutes-Requirements-Interpretation. 
A special school district may not be formed under the provisions of our 

statutes if the proposed district has less than 68 children of school age, 
unless the same shall contain 12  square miles of territory, etc. ; and where 
i t  has been properly established that the extent of the proposed area 
meets the requirement of the statute, the provision a s  to the number of 
children of the school age, within the district, becomes immaterial. 
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4. Elections-Qualified Voter-Poll Tax. 
A roter within a proposed special school district who has not paid his 

poll tax is disqualified to rote a t  the election called for determining the 
question submitted. 

5. Elections-Registration-Registrar-Erasing Names-Request of Voter- 
Statutes. 

When one who is qualified to vote a t  an election upon the question of 
e s t a h l i s h i ~ ~  a statutory special school tax district has duly registered 
according to l a y ,  the registrar is without authority to erase his name 
from the registration book, a t  his request, the registration book heing in 
the nature of a ~ u b l i c  record, which mas not be changed, except Irs some 
method proridecl by law; the power to order a new registration or revise 
the "polling book" of voting precincts heing conferred by statute on the 
county board of elec.tions. Gregory's Supplement, scc. 4306. 

6. Taxation-Injunction-Majority Vote. 
Where i t  appears from the trial of the action upon its merits that  the 

proposition to eqtablish a special school-tax district has been cnrried by a 
majority of one vote, ascertained only after the registrar had improperly 
erased the ~ i a n ~ e  of a roter from the registration book, the restraining 
order theretofore granted should he made permanent. 

BCTIOS, tr icd brfore Cl ine ,  ,I . ,  and  a jury,  a t  Spring Terni,  1918, of 
POLK.  

T h r  action x a s  to set aside t l i ~  for ma ti or^ of a special school-tax dis- 
t r ic t  i n  said county to be knomn a s  "Sunny View," and  to restrain the 
~ o l l ~ c t i o n  of the  t ax  therein on the g r o ~ u l d :  

1. T h a t  same mas not of sufficient area and did llot contain the num- 
ber  of pupils required for  the pxrposc. 

2. T h a t  the  special t ax  col~teniplated had not r ~ c e i ~ - e d  a major i ty  of 
the  qualified voters of the proposed district. 

O n  denial of the irnpeaclii~lq allegations, the  jnry rendered the fol- 
1owi11s verdict as  relevant to the  questions presented: 

1. TTere there less than  sixty-five cllildrcn of school age i n  the  pro- 
posed neTv special srhool district at the  t ime i t  xvas la id out by S. B. 
Edwards  under  t h r ~  direction of t h e  county board of educat ion? Answer:  
'(Ypg," 

2. If less t h a n  sistv-fils,  does this  special school district contain a t  
least tmcll-e square miles i n  a r e a ?  Answer :  "Yes." 

3. W a s  W. 'I?. Brown il registered qualified voter with the r igh t  to 
vote i n  the  special scl~ool  election in J u l y ,  1917Z Answer :  "Yes." 

4. MTas Aden Bellupt a qualified registered ~ o t e r  a t  said election? 
b n s w e r  : "No." 

5. W a s  F. E. Whitesides a registered qualified ~ o t e r  in said election? 
Answer : "No." 

6. W a s  W. Brookshire Brown a d d y  registered and qualified voter 
in said election? Answer : "Yes." 
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7. Was Fred Gibbs a duly registered and qualified voter in  said elec- 
tion ? Answer : "Yes." 

Upon the verdict and certain recited admissions, the court entered 
judgment as follows : 

"This cause coming on to be heard, and being heard before his Honor, 
E. B. Cline, judge presiding, and a jury, the jury answered the issues 
submitted to them as appear of record, reference to which is hereby 
made. I t  was shown by the registration book and admitted that the 
total number of names therein for said school-tax election was originally 
forty-three, and that two of these, to wit, Ayden Bennet and F. E. 
Whitesides, were marked off the book by the registrar. I t  is also ad- 
mitted that W. Brookshire Brown and Fred Gibbs did not vote in said 
election and were not counted as registered qualified voters in making 
up the return. Also that the return found and certified that twenty-one 
votes were cast in faoor of the school tax and eighteen against. Upon 
the rerdict and these admissionr, either shown in thc pleadings or made 
upon the trial, i t  is now, therefore, on nlotion of defendants' counsel, 
considered, ordered and adjudged by the court that at said special school- 
tax election a majority of the registered qualified voters cast their bal- 
lots in favor of the school tax, and, therefore, that said election resulted 
in the approval and adoption of the special tax in the manner p r e  
scribed by law. 

"It is further considered, ordered, and adjudged that the restraining 
order and injunction granted in said cause be and the same is hereby 
dissol~ed and vacated. 

"It is further considered and adjudged that the said school district 
was laid out and established according to law, and that the proper 
authorities are entitled to proceed as they may be advised to levy and 
collect the tax which is the subject of this controversy. 

"The defendants will go hence without day and recover of the plain- 
tiffs and their surety their costs to be taxed by the clerk." 

From judgment, plaintiffs appealed, assigning errors. 

Solomon Gallert for plaintif.  
Smi th  13 Shipinan for defendants 

HOKE, J. The present statute on the subject (Revisal, sec. 4129, 
amended in  1909, ch. 856, and 1911, ch. 135, now appearing in  Gregory's 
Supplement, p. 659) prohibits the formation of school districts having 
less than sixty-five children of school age unless the same shall contain 
at  least t w e l ~ e  square miles of territory, or unless i t  is separated by 
dangerous natural barriers from a schoolhouse in the district of which 
the proposed new district is a part, etc., and the jury having found that 
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the proposed district contains the twelve square miles of territory the 
first ground of plaintiffs' complaint is removed by the verdict. 

As to the objection to the proposed tax levy, our decisions on the sub- 
ject are to the effect that a taxing district of this character is within 
the ~rovisions of our Constitution. art. 7. sec. 7. restraining: counties 

u 

and other municipal corporations from contracting debts, levying taxes, 
etc., except for the necessary expenses thereof, unless approved by a 
majority of the qualified voters therein\ Stephens v. Charlotte, 172 
N. C., 564; S m i t h  v. School Trustees, 141 I?. C., 143, and that the snb- 
ject of this proposed tax is not a "necessary expense" within the mean- 
ing of this inhibition. Sprague v. Comrs., 165 N.  C., 603; Hollowell v. 
Borden, 148 N.  C., 255. 

I t  is also held that a qualified voter is one having the constitutional 
qualifications for the pri&ge, who is duly registered pursuant to law, 
and has the present right to vote at  the election being held. Pace c. 
C i t y  of Raleigh, 140 S. C., 65, and, further, that the term "majority of 
the qualified voters" required by the Constitution to approve such a 
measure as this, by correct interpretation, signifies a majority of the 
qualified voters in the district and not a majority of those voting in the 
election. Clark v. Statesvilke, 139 N.  C., 490; Duke  v. Brown,  96 N. C., 
127. 

An application of these principles to the facts presented in the record 
are, in our opinion, against the conclusion reached by the lower court, 
and the judgment directing the levy of the tax must be set aside and a 
new trial had. 

From these facts it appears that while thirty-nine votes were cast at 
the election, twenty-one for and eighteen against the proposed tax, on 
the morning of tlie election there were forty-three names on the regis- 
tration list, all duly qualified and registered voters except Aden Ben- 
net, who had not paid his poll tax, thereby being disqualified under tlie 
decision in Pace I). Baleigh, supra. Leaving out his name, there were 
forty-two duly qualified Goters in the district having the present right 
to vote. I n  order to reduce this number so as to make twenty-one a 
majority for the proposition, as the law requires, i t  becomes necessary 
to uphold the action of the registrar, who, just prior to the opening of 
the polls or during the day, erased from the registration list the name 
of the voter, F. E. IVhitesides, claiming authority to do so by reason of 
a request from him, the registrar, testifying to the matter as follows: 
"I erased the name of F. E. Whitesides from the registration book. He 
simply asked me to. I did not erase it when he asked me; he wrote me 
a letter to erase i t  and I marked i t  off the morning of the election. He 
first asked me in the presence of two men, as well as I recollect it. I 
did i t  that morning. H e  did not appear and ask to vote. . . ." And 
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again: "I scratched F. E. Whitesides' name off without any challenge 
or anything, and yet I certify here he had paid his poll tax. I just 
marked i t  off the book because he asked me to take i t  off. I took i t  off 
without any ceremony or examination and any notice." 

On this, the evidence relevant to the question, we are of opinion that 
the registrar was without lawful authority to erase the name of the 
voter from the registration list and the validity of the election musL be 
determined as if his name regularly appeared thereon. While the Con- 
stitution and statutes have not made either registration or voting com- 
pulsory, when the list of resident voters is made out pursuant to law, i t  
becomes in the nature of a public record, one in which the public have 
a vital interest, and i t  should not be altered or depleted at  the mere 
wish of the individual voter who is still a resident of the district and 
otherwise qualified for registration. Such a position would tend to in- 
troduce too great an element of uncertainty into elections of this charac- 
ter and might at  times afford too great an opportunity for fraud and 
imposition. We are well assured that a record of this character should 
only be changed in some way and by some method provided by law. 
The power to order a new registration or to revise the "polling book" 
of voting precincts is conferred by the statute on the county board of 
elections. Laws 1913, ch. 138; Gregory's Supplement, see. 4305, and in  
Casey v. Dare County, 168 N. C., 285, decided intimation is given that 
the registrar has no power himself to erase names from the registration 
list. 

For  the error in upholding the action of the registrar in erasing from 
the list the name of the voter, F. E. Whitesides, and by reason of which 
the jury have found that he was not a qualified voter, there must be a 
new trial;  and if, on a second hearing, the facts are as now presented, 
the proposed tax levy should be enjoined. 

New trial. 

J. H .  WALLACE v. TALLAHASSEE POWER AND LIGHT COMPANY. 

(Filed 4 December, 1918.) 

1. Master and Servant-Employer and Employee-Negligence-Evident* 
Questions for Jury-Nonsuit-Trials-Railroads. 

In an action by an employee to recover damages for the alleged negli- 
gence of his employer, for an injury received from the derailment of a 
gasoline car, termed a "speeder," by reason of its defect, while being 
operated by the defendant at  the time in question to carry the plaintiff 
and other employees to work, there was testimony of defendant's witness 
tending to show that the car had been worked on a day or two before the 
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injury, because of a defect in  the wheel next to the flange; that there was 
a rough noise while the car was running, caused by the welding made to 
remedy the defect, until worn smooth; that  the axle of the car was 
crooked just after the injury, and, upon cross-examination, he was uncer- 
tain or indefinite a s  to the condition of the axle a t  or before the time it  
occurred: Held, apart from the presumption of a negligent defect in  the 
wheel a t  the time of the injury, the evidence was sufficient to be submitted 
to the jury upon the issue of defendant's actionable negligence. 

2. Master and Servant-Employer and Employee-Negligence-Assumption 
of Risks. 

An employee does not assume the risks attributable alone to his em- 
ployer's own negligent breach of the duty he owes to him, or n71iere the 
injury complained of has not arisen from conditions of an enduring kind, 
or under circumstances that have afforded him a fair opportunity to bare 
known of these conditions and enahled him to have appreciated the risks 
and dangers to which he was thereby exposed. 

3. Master and Servant-Employer and Employee-Evidence-Contributory 
Negligence-Trials. 

Where the eridence tends to show that an employee, the plaintiff in the 
action, was thrown to his injury by a derailment of defendant's gasoline 
car, or "speeder." under circumqtancer snflicient to establish the defend- 
ant's actionable negligence therein, by reason of a defect in  the car or in 
the wheel near the flange, a suggestion that the plaintiff may have safely 
jumped from the car a s  i t  bumped along the track after the derailment, 
and that therefore 11is contributory negligence in not having done so 
b a ~ r e d  his recorery. is: untenable. 

4. Master and Servant-Employer and Employee-Railroads-Gasoline Car 
"Speeder" - Standard Track-Derailment-Negligence-Presumption- 
Burden of Proof-Instructions. 

Where the enlployer oilerate.: a ga-oline or '%~)eecler'' car orer its stand- 
ard-gauge railroad track, for the purl~ose of carrying its employeeb to 
their work, the rule of liability a s  to its negligent acts causing injury to 
one of them, by a derailment of thc car, is  the same as  applicable to roads 
regularly operated for railroad purposes; and a n  inqtructiou that if the 
fact of derailment should he found by the jury, upon the evidence, the 
burden shifted to the defentlant, ant1 that it  was required to show from 
the facts in eridence that the derailment aud resultant injury was not 
clue to neqligence on itu part. is :I correct one, when givinq the defendant 
the benefit of its position that the presumption was :t rehuttablr one 

Casamvs. 
T h e  action was to r e c o ~ ~ r  damages f o r  an i n j u r y  arising f r o m  an 

alleged ~ l c g l i g c ~ ~ l t  der;liimel~t of :i gasulinc car,  termed a speeder, oper- 
a ted a t  the time 011 c l r f c ~ ~ d a ~ ~ t ' s  road :rt Caden, N. C., and  by which an 
e m p l o y ~ r  of dcfe:~dant, Lcing carr icd to his  work, was thrown forward 
on the  t rack and run o w r  and receircd painful,  serious, and permanent 
physica1 i l l  jury.  
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On denial of liability by defendant and pleas of contributory negli- 
gence and assumption of risk, the jury rendered a verdict for plaintiff: 
that he was injured by reason of defendant's negligence as alleged; that 
plaintiff, by his own negligence, did not contribute to the injury, and 
assessing damages. 

Judgment on the verdict and defendant excepted and appealed. 

Maness & Armfield for plaintiff. 
R. L. Smilh for defendant. 

HOKE, J. We have carefully considered the record and find no reason 
for disturbing the results of the trial. I t  is objected, first, that there is 
no evidence of negligence, as charged in the complaint, to wit, a derail- 
ment by reason of a defective car (1) in that i t  had an insufficient 
flange on the left hind wheel, or that same was broken and almost loose 
from the wheel; (2)  that the hind axle was crooked. But apart from 
the presumption of defects arising by reason of the derailment, there 
are facts in evidence from the testimony of defendant's own witness, 
J. D. Coggins, who was operating the car at the time, permitting the 
inference that the car was defective in both particulars. Thus, in refer- 
ence to the wheel, '(The way we were running, the speeder was in good 
shape. The flange of the left hind wheel was not broken, but was worn 
some. A day or two before that I had it in the shop and we had it 
welded." . . . And on the cross-examination: "We had been working 
on that flange a few days before, it might have been the day before. 
We were working on it because there was a small defect in the wheel. 
The defect was about an inch or an inch and a half. I t  was on the 
wheel next to the flange. We undertook to weld some metal there. When 
we took it out on the track i t  did not make a bumping noise-just the 
rough noise of it. When the wheel would turn over you could hear it 
hit that spot, but it soon wore off." And in reference to the crooked 
axle, this same witness said he looked at the axle at  the time of the 
occurrence and just after, and it was crooked; but he said that it was 
straight before the accident, but his cross-examination shows that the 
witness was not in a position to speak definitely about this, end it is the 
more probable and assuredly the permissible inference that the axle was 
crooked prior to the derailment. 

I t  is further insisted that the court, as requested by defendant, should 
have submitted an issue as to "assumption of risk on the part of plain- 
tiff," but the objection is without merit. I t  is held in this State that 
the doctrine of assumption of risk, even in cases where the same is appli- 
cable, does not extend to and include those risks and damages incident 
to the employer's negligence. 
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I n  the recent case of Howard v. W r i g h t ,  173 N. C., 339, the position 
as i t  obtains here is stated as follows: "The defense of assumption of 
risk is one growing out of the contract of employment and extends only 
to the ordinary risks naturally and usually incident to the work that 
the employee has undertaken to perform, and does not include risks and 
dangers incident to a failure on the part of the employer to perform 
his own nondelegable duties,'' the opinion citing in approval Yarborough 
v. Geer, 171 N. C., 335; Norr i s  v.  Hol t  i i o r g a n  Mills,  154 N .  C., 474- 
485; Pressly v. Y a r n  Mills,  138 N.  C., 410; H i c k s  v. i l l f g .  Co., 138 
N.  C., 319-327. 

Even in those jnrisdictions where a different concept of assumption 
of risk prevails, as exemplified in the decisions of the Federal courts 
construing the Employers' Liability Act, it is held that the position does 
not obtain in  cases attributable to the employer's own negligent breaeh 
of duty unless the conditions thereby created are of an enduring kind 
or under circumstances that afford to the injured employee a fair oppor- 
tunity to know of these conditions and appreciate the risks and dangers 
which they present. Gila Val ley  R y .  v. Hall ,  232 U.  S., 94; Jones v. 
R. R., present term; K i n g  2%. R. R., present term. 

I n  any aspect of the matter, there is no evidence whatever which 
shows or tends to show that plaintiff knew anything about the defects 
of the car or that he had any opportunity to appreciate the dangers to 
which he was being subjected when he was being carried to his work. 
&+or is there any evidence of contributory negligence except a suggestion, 
hardly borne out by the testimony, that plaintiff may have jumped from 
the car as i t  bumped along the track after the derailment. I f  he did 
this in the reasonable effort to sate himself, there is nothing in the 
record to justify the position that it should be imputed to him for a 
negligent default. Norr i s  2.. R. R., 152 N. C., 505. 

Defendant excepts to portions of the charge, in which the court, in 
effect, instructed the jury that if a derailment was established, and that 
same was the proximate cause of plaintiff's injuries, that the burden of 
proof shifted to defendant and i t  was required to show from the facts in 
eridence that such derailment and resultant injury was not due to negli- 
gence on their part. 

I t  has been decided that this, "a standard gauge" railroad truck 
owned by defendant and over which it was accustomed to haul material 
in its large manufacturing plant and operated a gasoline car or speeder 
for the purpose of carrying its employees to and from their work is 
subject to the rules which obtain in the case of regular railroads. Goad- 
m a n  v. Power Co., 174 N.  C., 661. And in such causes the rule of 
proof as given by his Honor has been repeatedly approved in our de- 
cisions and prevails both as to passengers and employees on the cars in 

3 6 1 7 6  
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the  line of duty, and whether these last are engaged in operating the 
trains or not. Xumpou~er v. R. R., 174 N. C., 742 ; Skipper v. Lumber 
Co., 158 N.  C., 322; Worley v .  B. R., 157 S. C., 490; Hemphill v .  Lum- 
ber Co., 141 N.  C., 487; Tanner v. Lumber Co., 140 N .  C., 475; NcNeil  
zl. R. R., 130 N. C., 256; Wright v. R. R., 127 N. C., 225;  Narcom v. 
R. R., 126 K. C., 200. 

The  charge of his Honor gave the defendant the full benefit of the 
position that  this was a rebuttable presumption, and the further criti- 
cism that  the entire facts showed that  this was a n  excusable accident, 
and that  the court should have so held is  not borne out by the record. 
In our  view, as heretofore stated, not only was their testimony in sup- 
port of it, but there was ample evidence to carry the case to the jury 
without regard to the presumption. 

We find no error in the proceedings below, and the judgment must be 
affirmed. 

No error. 

WILEY RUSH ET AL. V. T. B. McPHERSON. 

(Filed 4 December, 1918.) 

1. Evidence-Nonsuit-Trials. 
The trial judge should consider the evidence in the light most favorable 

to the plaintiff, upon motion to nonsuit, and the motion should be denied 
if, so considered, i t  is sufficient to sustain the plaintiff's cause of action. 

2. Same-Contracts-Immoral Contracts-Fraud. 
While the law will not enforce a contract which it prohibits as  immoral 

or fraudulent, a motion as of nonsuit upon the evidence will be denied 
when there is evidence in the plaintiff's favor that he entered into the 
contract upon other and lawful motives, as where there is evidence that 
he had contracted with the purchaser a t  a commissioner's sale of land to 
have the bid assigned to him and receive the deed therefor, upon his pay- 
ing the purchase price, after several attempts to sell the land had been 
made, without result, etc., and this with a lawful motive, and although 
there was evidence that his purchase, in this manner, tended to delay or 
defeat his judgment creditor while he was attempting to compromise the 
debt, i t  being a matter for the jury. 

3. Contracts-Sales-Trusts and Trustees-Resulting Trusts-Vendor and 
Purchaser-Deeds and Conveyances. 

An agreement between the plaintiff and the purchaser a t  a commission- 
er's sale of land that the latter assign his bid to the former and have the 
deed made to him upon payment of the purchase price, rests upon the 
express contract of the parties, and does not involve the principles relat- 
ing to resulting trusts, as where the purchaser uses the money of another 
and takes the title, by deed, to himself. 
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4. Contracts-Par01 Agreements-Statute of Frauds-Equity-Deeds and 
Conveyances-Cloud on Title-Sales-Assignment of Bid. 

Where it has been established that the defendant, a purchaser at  a 
commissioner's sale of land, was under a parol agreement with the plain- 
tiff's deceased ancestor to assign his bid to him and hare the deed made 
to him direct, upon his paying the purchase price, and that this had been 
done and the deed thus made had been lost; that the plaintiff's ancestor 
and the plaintiff had continuously enjoyed peaceful adverse possession of 
the land for many years, and that fourteen years after the completion of 
the transaction the defendant had acquired a deed from the commissioner 
to himself: Held, a snit in equity will lie to have the defendant declared 
a trustee for the plaintiff's benefit and to remove the defendant's deed as 
a cloud upon the plaintiff's title. Under evidence in this case, a decree 
providing for the reimbursement of the defendant is held to be sufficient. 

5. Sales -Assignment of Bid - Contracts - Par01 Agreement-Trusts and 
Trustees-Equity. 

I t  is against equity and good conscience to permit a purchaser of land 
at  a commissioner's sale to repudiate his agreement to assign his bid to 
another and hare conveyance made direct to him upon the payment of the 
purchase price, because the agreement rested in parol, and thus set up the 
statute of frauds, to his own advantage, in repudiation of the parol trust 
he had assumed. 

ACTION, tried before Webb, J., a i d  a jury, a t  March Term, 1918, of 
RANDOLPH. 

Plaintiffs, as heirs of Wiley Rush, Sr., deceased, brought this action 
to have the defendant, T. B. McPherson, declared a trustee for the 
plaintiffs of a tract of land on the waters of Cedar Fork Creek, con- 
taining 50 acres, adjoining the lands of B. J. Fisher and others, and for 
other relief, upon the ground that McPherson bid off the land at a sale 
made in December, 1891, by J. S. Cox, commissioner, for their ancestor, 
Wiley Rush, Sr., and assigned his bid to Rush, and the commissioner 
executed a deed to Rush for the land, which was lost before its regis- 
tration. I n  1905, NcPherson procured a deed from J. S. Cox, commis- 
sioner, for the same land. ,Plaintiffs also ask that this deed be declared 
a cloud on their title and be canceled. 

The jury rendered the following verdict : 
1. Did J. S. Cox, commissioner, execute and deliver to Wiley Rush a 

deed to the Tucker land ? Answer : "Yes." 
2. Did Wiley Rush and T. B. McPherson, at or before the public 

sale of the Tucker land on 7 December, 1891, by J. S. Cox, commis- 
sioner, agree that T. B. McPherson should bid off the land for Wiley 
Rush ? Answer : "Yes." 

3. Did T. B. McPherson transfer his bid for the land to Wiley Rush? 
Answer : "Yes." 

4. Who paid the purchase money for the Tucker land which was sold 
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at  the commissioner's sale on 7 December, 18911 Answer: ('T. B. Mc- 
Pherson." 

5. I s  plaintiff's right of action barred by the statute of limitations? 
Answer : "No." 

6. What damage, if any, have plaintiffs sustained by the cutting of 
timber on the Tucker land by the defendant? Answer: "Nothing." 

Judgment was entered upon the verdict, and defendant appealed. 

I. C. Moses and Br i t ta in  & B ~ i t t a i n  for plaintiffs. 
Dockery & Wildes  for defendant. 

WALKEB, J., after stating the case: The defendant moved for a non- 
suit upon the ground that one of the plaintiffs' witnesses had testified 
that Wiley Rush bought the land through him partly for the purpose of 
concealing the fact that he owned it until he could effect a compromise 
of a certain debt which was then pending. The witness further said 
that this was not his only reason, though i t  had something to do with it. 
The land was sold three times, and nobody would buy it, and Wiley 
Rush, Sr., said if they could not find a buyer that he would take it. 
There was evidence sufficient to shew that McPherson bid in the land 
for Wiley Rush, Sr., assigned the bid to him, and that the commis- 
sioner thereupon executed a deed to Rush for the land, which has been 
lost. 

The court was right when i t  refused the nonsuit, as in the state of 
the evidence i t  could not properly do so. There was evidence apart 
from that as to the reason of Wiley Rush, Sr., for buying the land 
through NcPherson as his agent which would have been sufficient to 
sustain a ~ e r d i c t  for the plaintiff. The judge could not base a nonsuit 
on only a part of the evidence. His duty was to examine the evidence 
and see if any view of i t  the plaintiff could recover, and in doing so he 
should have rejected all of it which was favorable to the defendant and 
consider only that which was favorable to the plaintiff, as the plaintiff 
was entitled to the most favorable view of the evidence and to have the 
part most favorable to him taken as true. The decisions to this effect 
are very numerous. 

We held in  Bri t ta in  v. Westhal l ,  135 N.  C., 492: "On a motion to 
nonsuit or to dismiss under the statute, which is like a demurrer to 
evidence, the court is not permitted to pass upon the weight of the evi- 
dence, but the evidence must be accepted as true and construed in the 
light most favorable to the plaintiff, and every fact which i t  tends to 
prove must be taken as established." Daniel v. R. R., 136 N. C., 517; 
Biles  v. R. R., 139 N. C., 528; Freeman v. Brown,  151 N.  C., 111; 
Morton  v. Lumber Co., 152 N.  C., 54; Lloyd v. R. R., 166 N. C., 24; 
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Chrisman. v. Hill iard,  167 N.  C., 4 ;  L a m b  v. Perry,  169 N. C., 436. 
We said in Collins v. Casualty Co., 172 K. C., 543, at  p. 546: "The 

motion for a no~lsuit on the evidence was properly denied. There was 
evidence in the case upon which the jury could return a verdict for the 
pIaintiff, as the evidence upon such a motion must be construed most 
favorably in behalf of the p l a i n t w n d  if in any reasonable view of it 
he is entitled to recover it should be submitted to the jury." 

The rule, as thus stated, is applicable in this case. There is a view 
of the evidence which, if adopted by the jury, entitled plaintiffs to 
recover or to a favorable verdict upon the issues. They might have 
found all the facts stated in the complaint and appearing in the evi- 
dence and refused to find that Wiley Rush, Sr., was attempting to 
deceive or defraud his creditors. This would have sustained plaintiff's 
cause of action. A plaintiff can be nonsuited only when the evidence 
in no aspect of i t  is legally sufficient to justify a verdict in the plaintiff's 
favor. Keurns v .  R y .  Co., 139 N.  C., 470. We are, therefore, com- 
pelled to affirm the judge's ruling by which he declined to nonsuit the 
plaintiffs. 

The princ9le under which contracts tainted with fraud are repudi- 
ated by the law is well stated and discussed by Justice H o k e  in dIarshall 
v. Dichs, 175 N.  C., 38, where it is said: ((It  is the fixed principle with 
us and, so far as we are aware of all courts adininistering the same sgs- 
tem of laws, that mhen the parties are in pnri dplicto they will not 
enforce thi: obligations of an executory contract which is illegal or con- 
trary to public policy or against good morals. Nor will they lend their 
aid to the acquisition or enjoyment of rights or claims which grow out 
of and are necessarily dependent upon such a contract," citing Fashion 
Co. v. Grant ,  165 N.  C., 453; Pfe i fer  v .  Israel,  161 N .  C., 409; Lloyd 
v. R. B., 151 K. C., 536; Edwards  v .  Goldsboro, 141 hT. C., 60; C u l p  r .  
Love, 127 N .  C., 457; K i n g  v.  Winants ,  71 N.  C., 469; Bly the  t) .  Locing- 
good, 24 S. C., 20; S h a r p  v .  Farmer,  20 N. C., 255; MclUillnn v. I Io f f -  
man ,  174 C. S., 639-654; Bat t le  v. N u t t ,  29 U. S. (4 Pet.), 184; -4rm- 
strong v. Toler, 24 U .  S., 258 (11 Wheat.) ; 1 Waits Act. and Def., 43. 

I n  Xing 2,. Winants ,  supra, it was held "that the law prohibits ererg- 
thing which is co7ztru bonos mores, and, therefore, no contract which 
originates in an act contrary to the true principles of morality can be 
made the subject of complaint in courts of justice." 

The Court said in  Bly the  v. Lovinggood, supra, that "an executory 
contract, the consideration of which is contra bonos mores, or against 
the public policy or the laws of the State, or in fraud of the State, or 
of any third person, cannot be enforced in a court of justice." And in 
S h a r p  v. Farmer,  supra, that "No action can be sustained in affirmance 
and enforcement of an executory contract to do an immoral act or one 
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against the policy of the law, the due course of justice, or the prohibi- 
tion of a penal statute." This defense, though, is allowed, not for the 
sake of the defendant but of the law itself. I t  will not enforce what it 
has forbidden. Whererer the contamination reaches, i t  destroys. The 
principle to be extracted from all the cases is that the law will not lend 
its support to a claim founded on its violation. Coppel v. Hall, 74 
U. S., 542; Cansler v. Penland, 125 S. C., 518. 

While this rule is well established and inexorably enforced when the 
parties are in pari delicto, i t  does not, as we have seen, apply to this 
case, as the motion to nonsuit is unarailing upon the grounds already 
stated. We do not mean to say that the eridence is very clear and dis- 
tinct as to the alleged immoral act. Under the evidence of the witness, 
the jury could well have found that there was no such wrong com- 
mitted, and that Wiley Rush, Sr., had another and perfectly legal 
motire. 

There is no finding in the verdict that Wiley Rush, Sr., destroyed 
his deed, or even suppressed it, nor is there any resulting trust, because 
the jury have found that the defendant McPherson purchased the land 
as the agent of Rush and assigned his bid to him, and the commis- 
sioner conveyed to him. This rebuts the idea of a resulting trust in 
favor of 3fcPherson. I t  appears from the findings that Rush, and not 
McPherson, was to be the owner of the land under a contract or agree- 
ment between them to that effect. I t  is not simply the case where one buys 
and takes the title in his own name, while another pays the money, with 
no contract in regard to the title or ownership of the land. Here there 
was an express trust, and by it the beneficial, as well as the legal in- 
terest, was to vest in Rush. Kelly v. McNeill, 118 N.  C., 349; Owens 
v. Williams, 137 N.  C., 165; Sykes v. Boone, 132 N. C., 199; Avery v. 
Stewart, 136 N.  C., 436; Davis 2). Kerr, 141 X. C., 11. 

The plaintiffs not only show the express contract of &Pherson to 
act as agent and buy and hold for Rush, but there is ample evidence 
of their and their ancestor's possession for many years, from 1891 to 
1915, and no claim by NcPherson during that long period, and surely 
no assertion of his right by action. And again, he did not get his deed 
from the comrnissioner until fourteen years after the sale. The judge, 
in the decree, has provided for the reimbursement of AfcPherson, and 
this is sufficient. 

I t  is said by Justice Readc in Cohn v. Chapman, 62 E. C., 92, and 
so held by the Court, that "A par01 agreement between ,4. and B. that 
A. will purchase land for B. and take the title to himself and hold it 
for E. until the latter can pay for it, and when paid for will convey i t  
to him, is such an agreement as equity will enforce. And such, substan- 
tially, is the agreement in this case," citing Lyon 1,. Chrisman, 22 N. C., 
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2 6 8 ;  Harqrace v. Ring, 40 N. C., 430; Cloninger v. Summit, 55 N .  C., 
513. See, also, Harrison 0. Emory, 85 N. C., 161; Boyd v. Hawkins, 
37 N.  C., 304; Williams 9. Avery, 131 K. C., 188. 

There was evidence that in fact Rush did pay the purchase money, 
but that is immaterial in view of what has been said; but we should call 
especial attention to the doctrine in this State, as expressed in Jlzdhol- 
land T. York, 82 N .  C., 510, where it was held that where one purchases 
a t  an execution sale, under a parol agreement, that he will hold the land 
for another and convey to him upon repayment of the purchase money, 
a trust is created between the parties which will be enforced in a court 
administering equitable principles, and the purchaser at the sale will 
be decreed to perform his promise and convey to the other party on 
payment of the purchase &oney, although he has since purchased the 
same property at a bankrupt sale himself, and Chief Justice Xmifh 
very pertinently and significantly inquired : "Can a trust attaching to 
land be created by a parol contract entered into between the debtor and 
his attorney, that the latter will bay the debtor's land at the execution 
sale, hold for his benefit, and reconvey on being reimbursed the money 
paid for i t?"  He thus answers his own question: "In our opinion, a 
trust may be thus formed, and it will be enforced on the gronnd of 
fraud in the purchaser in obtaining the property of another under a 
promise to allow him to redeem, and attempting afterwards to appro- 
priate it to his own use. The principle is illustrated in several cases in 
our own Reports, which will be briefly adverted to," citing Turner u. 
.King, 37 N. C., 132, where Judge Daniel said: "The attempt of the 
defendant to set up an irredeemable title after the agreement he entered 
illto is such a fraud as this Court will reliere against." 

I f  the defendant McPherson had not made the promise to sct as his 
agent and buy the land for Rush, the latter would in all probability 
have arranged to be present and buy for himself. An agent cannot 
thus unfaithfully deal with his principle by lulling him into security 
and inducing him to act upon his plighted word, and then avail him- 
self of the brcacli of his promise by setting up the statute of frauds as 
a defense. "The statute," said this Court by Chief Justice Pearsnn, 
"was passed to prevent fraud, and not to encourage it." Threadgill c. 
~lirclendo?~, 76 N. C., 24. It does not apply to such trustu. The de- 
fendant XcPhersoil had agreed to assume a confidential relation towards 
the plaintiff's ancestor, as his agent, to buy the property, and the law 
will not allow him to abuse it by buying the property himself in repudi- 
ation of his trust, thus deceiring and misleading his principle. We can- 
not follow precedents in other jurisdictions where their statutes may be 
different. Our rulings we think are more in harmony with just, correct 
and equitable principles. We add a few very direct authorities to those 
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already cited: Barnard v. Hawks, 111 N. C., 338; Avery v. Stewart, 
136 N.  C., 426; Sandlin v. Kear~zey, 154 N.  C., 596; Hargrave v. Xing, 
40 N. C., 436; Cheek v. Watson, 85 N.  C., 198. 

I n  Barnard v. Hawks, supra, Shepherd, C. J., who we know had a 
clear conception of the law of trusts, and who always enlightened us 
when he wrote upon the subject, states the doctrine thus: "Even had 
this been land, and defendants had paid the purchase money and taken 
the title under a par01 agreement to hold i t  for the plaintiff, subject to 
his right to repay the purchase money, the court, upon sufficient testi- 
mony, would hare declared them trustees. This was substantially de- 
cided in Cohn 2%. Chapman, 62 N .  C., 92 (93 Am. Dec., 6OO), in which 
it was h ~ l d ,  upon the principle of trust, that such an agreement was 
not within the statute of frauds." 

This Court said in A r e ~ y  v. Stewart, supra, at p. 440, 441: "If the 
plaintiff had known that defendant intended to betray him by a false 
promise, and thus to deceive him into the adoption of a course of action 
which otherwise he would not have taken, he would not have placed 
any trust in the defendant, but would have arranged with some other 
and more reliable person in order to secure the same benefit. To pcr- 
mit the defendant to profit by such a betrayal of confidence so im- 
plicitly reposed in  him would be not only inequitable, but a reproach 
to the administration of justice," citing Johnson v. Eauser, 88 N. C., 
388; Slzields v. Whitaker, 82 N.  C., 516; Thompson v. Newlin, 28 
N. C., 338 (42 Am. Dec., 169)  ; Cook u. Redman, 37 S. C., at p. 623; 
Cobb v. Edwards, 117 N.  C., 244; Williams v. Auery, 131 N.  C., 188. 

The same doctrine was substantially declared in  Cheek v. Watson, 
supTa, where Chief Justice Smith, after stating that where a purchase 
is made at  a sale under a former promise that it shall be for another, 
who relies upon the promise and does not attend the sale and bid for 
himself, a trust arises not affected by the statute of frauds, says: "The 
trust would equally arise where the party relying upon the assurance is 
prerented from making arrangements with others by which he could 
hare secured the same benefits promised by the purchaser." 

To every one who has deliberately undertaken to act as an agent for 
another, his trust should be a sacred charge, not to be regarded with a 
covetous eye, but with unselfish fidelity to him for whom he has agreed 
to act. McLeod 21. Bullard, 84 N.  C., 515. 

We have discussed the material questions and conclude that there 
was no error at  the trial. 

No error. 
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J. A. DAVIDSON T. DIA3ZOND FURNITURE COMPANY. 

(Filed 4 December, 1015.) 

Sales - Personal Property - Payment-TitIe-Conditions Precedent-Lum- 
ber-Measurement by Purchaser-Claim and Delivery. 

Where the sale of personal property is agreed upon, without mention as 
to the time of payment of the price, the law will presume a cash payment 
by the purchaser a t  the time of its delivery; and where the contract wds 
for the sale of lumber, to he measured by the purchaser, upon delivery, to 
ascertain the amount of the purchase price upon a rate agreed upon, the 
title does not pass to him until such measurement has been made, as a 
condition precedent; and when he fails to measure the lumber, and re- 
fuses payment therefor, claim and delivery will lie against him. 

ACTION, tried before Long,  J., and a jury, a t  Ju ly  Term, 1918, of 
IRCDELL. 

This action was brought (with claim and delivery) for a lot of lum- 
ber. Phintiff  contracted to sell the defendant a lot of poplar lumber 
a t  $21 per thousand, de l i~ered ,  subject to the measurement of the de- 
fendant. There x-as nothing said as to when the payment was to be 
made. The defendant hurried plaintiff to get the l u m b ~ r  to its plant. 
Snow was on the ground and the weather bad, but plaintiff got out the 
car of lumber and delivered i t  on defendant's yard ready for  measure- 
ment and payment. Plaintiff went over to the plant, as  soon as the 
lumber got in, for Lis pay. I t  had not been measured and he  was in- 
formed by Mr.  Thomas that  he would have it measured next dav. 
Plaintiff retnrned next day and still the lumber had not been measured. 
Plaintiff demanded his money and was told that  defendant didn't have 
it. R e  then demanded his lumber, but this demand was also refused, 
and he was told that  the directors of defendant h ~ d  ordered Thomas 
not to pay out any funds. 

The defendaxt requested the court to instruct the jury that, if they 
belieled the eridence, they should answer the issue "No," which was 
~ * e f u x d ,  and defendant excepted. 

The court submitted the following issue: "Is the plaintiff the owner 
and entitled to the possession of the lumber described in  the com- 
plaint ?" which the jury answered '(Yes." 

The comt charged the jury as follows: "If there was an  uncondi- 
tional sale of the lumber by Davidson and actual delivery of i t  to 
defendant, and there was no condition precedent or  other acts on the 
part of the defetidant other than taking it off the car, then the plaintiff 
would riot be entitled to recoler of this property. Bu t  if there was a 
contract made by this plaintiff with this defendant for a carload of 
lumber, and onr of the elerncnts of this contract was that this defend- 
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ant agreed that when the lumber was delivered at its premises that it 
would measure the lumber in order to ascertain how much i t  was to 
pay at  the rate of $21 per thousand, and you find that Davidson on two 
several occasions gave the defendant an opportunity to measure it, or 
its agent, and the agent declined to measure it-didn't do it-this is a 
breach of the contract, and, under these circumstances, if you so find 
Davidson had the right to demand the lumber instead of the purchase 
price of it. I f  you find those to be the facts, then you will answer this 
issue 'Yes.' I f  you are so satisfied b;v the greater weight of the evidence 
you mill answer this issue 'Yes.' If the plaintiff had not so satisfied 
you, and by the greater weight, you will answer the issue 'No.' " 

Judgment was entered upon the verdict, and defendant appealed. 

H.  P. G r i e ~  for plaintiff. 
D o r m a n  T h o m p s o n  for defendant. 

WALKER, J., after stating the case: The case shows that plaintiff 
contracted to sell the lumber upon the condition that i t  should be deliv- 
ered to the defendant, for the purpose of being measured to ascertain 
the price, at  $21 per thousand feet, delivered. The clear intention of 
the parties as gathered from the undisputed testimony was that defend- 
ant should receive the lumber, measure it, and pay the price. The deliv- 
ery was made to it at its mill, not for the purpose of passing the title, 
but in order that defendant could ascertain the price to be paid, and 
pay it, when the title should pass to it, and not before. Both parties 
agree that nothing was said as to the time of payment by the defendant, 
but the law in  such a case is thus stated by Nechem on Sales, see. 540: 
"It is well settled by abundant authority that in a contract for the sale 
of personal property, nothing being said as to the time of payment, the 
price must be paid either before or concurrent with the passing of the 
title." And precisely to the same effect is H u g h e s  v. K n o t t ,  138 X. C., 
at  p. 110. 

I t  is said in 35 Cyc., 283 (cited in El l io t t  v. R. R., 155 N. C., at  
p. 238) : "As a general rule, where there is a contract for the sale of 
specific goods which are in a deliverable state, but i t  is necessary to 
weigh, measure, test, or do some other act with reference thereto, for 
the purpose of ascertaining the price to be paid, the property in the 
goods, unless a contrary intention appears, does not pass until such act 
is done, and this rule is particularly applicable where the goods are to 
be paid for when delivered." 

This Court held in Nil lhiser  v. Erdrnan, 98 X. C., 292, that "Where 
a vendor shipped goods to a vendee under a contract in which it was 
stipulated that the latter sllould at the same time execute and send the 
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former his notes for the purchase price, bnt the vendee, having rece i~ed 
the goods, failed to carry out the agreement with reference to the notes, 
it  re as held: (1 )  That  the execution and d e l i ~ e r y  of the notes mas an 
essential part  of the contract, and 110 title passed until i t  was per- 
formed. . . . ( 2 )  That  an assignnient of goods to a trustee for the 
benefit of creditors does not pass the title as against the original vendor, 
and he mag recoP er possession." -2nd substantially the same mas decided 
in  Frech I ! .  Lewis, 218 P a .  St., 141, where it is said:  ','Where a con- 
tract for the sale of goods provides for payment of the purc.hase price 
on delivery of the article sold, arid the seller delivers the goods, but the 
buyer fails to pay, the right of property does not pass to the buyer with 
possession, but remaills v+th the seller, ~ h o  may a t  his option reclaim 
the poods." 

This Court held in Hughes 2%.  Knotf, 133 X. C., a t  p. 110 (quoting 
rvith approval Benjamin on Sales. see. 318) : "JTThen the buyer is by 
the contract bound to do anything' as a condition, either precedent or 
concurrent, on which the passing of the property depends, the propert? 
r i l l  not pass until the condition be fulfilled, eTen t h o ~ g h  the goods may 
have been actually delivered in the possessiori of tllc buyer." See same 
case (second appeal), 140 N. C., 550. 

With  these principles, which have been settled by the authorities, be- 
fore us we hold that  the title to the lumber had not p:lssed to the de- 
fendant. I t  is nlanifest, we think, that  i t  was really intended by the 
parties that  the h m b e r  should he n ieasur~d by thc defenda~it to asccr- 
tain the price which should then be paid, and it was not their nyree- 
ment that  the title should pass before this mas done. The price could 
not be paid bifore it was ascertained. The d e l i ~ e r y   as not made to 
the defendalit to pass the title, but to enable him to measure the lumber. 
I t  was a special, and not a general delivery, or, in other wolds, the 
lumber was delivered to the defendant upon the condition that  he would 
measure i t  and pay the price when i t  was thus ascertained. H e  agreed 
to measure, and when plaintiff persistently called upon him for the 
price he not only refused to pay it, but also refnsed cren to me:lsure 
the lumber or to deliver it back to the plaintiff. Thc  conduct of the 
defendant, to say the least of it, was not fraa~~k, a i d  certainly not credit- 
able. I t  seems that its officel.. or agent, had h e n  ilirtructcd not to pay 
for the lumber, and i t  all has the a p l , e a r a ~ ~ e  of a caw where defendant 
purchased the lumber not intendiug to pay for it, and when it was in 
a n  insoluent condition, ~ ~ h i c h  would be fraudulent, if true, and plaintiff 
could reclaim his property. Or ,  to put it more niildly, the rninds of the 
parties did not meet arid agree upon one azld the same thing at the same 
time, for plaintiff intended to sell npon payment of tlic price and de- 
feildant to buy without p a y i ~ ~ g  the price. But  d is~egarding this feature 
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of the case, the defendant, as the jury found under the judge's charge, 
by refusing to comply with the condition upon which he received the 
lumber was not vested with the property in the lumber, which remained 
in the plaintiff. The title did not pass. The plaintiff testified that he 
did not deliver the lumber to the defendant'for any purpose except to 
measure and pay for it. 

I t  was held in Grandy 2). McCreese, 47 N. C., 142 : ((.The legal effect 
of it was to bind the parties to the performance of concurrent acts. 
. . . Neither party could demand performance by the other without the 
allegation and proof of his own readiness and ability to perform his 
part of the agreement." 

I f  the defendant, when he received the lumber, was ready to perform, 
he did not do sb, and because of his breach of the contract he did not 
acquire the title. Under a proper charge, the jury have found that de- 
fendant did not comply with the contract and could not retain the 
lumber. * 

The defendant was not entitled to a nonsuit upon the evidence, or to 
the instruction he asked to be given to the jury. 

K O  error. 

(Filed 4 December, 1918.) 

1. Taxation - Ballots - Antagonistic Propositions - Schools-Townships- 
Statutes. 

Where statutory authority is given to a county to submit to its voters 
the question of levying a tax to supplement its county school funds, and 
provision is made that, upon a favorable vote, the tax shall be levied and 
collected in the same manner and at  the same time as other taxes of the 
county are le~ied and collected, with further like provision as to the town- 
ships therein; and it is further provided that should the county rote 
against the tax, an election may be held at any time thereafter in any 
township that has failed to vote for the tax: Held, the prorisions as to 
the county and township in relation to the tax, for the purpose author- 
ized, are twofold and antagonistic, the one for the county tax and the 
other for the township tax, depriving the voter of his right to  choose 
between the two propositions if  submitted upon a single ballot; and where 
this has been done, and the county at large has voted against the proposi- 
tion, it may not be declared as carried as to a township therein which bas 
cast a majority of its votes in its favor at the same election and upon the 
single ballot. 

2. Same-Interpretation of Statutes. 
A legislative act which authorizes an election to be held upon the yues- 

tion of levying a tax to supplement its county school fund, providing that 
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if any of its townships should cast a majority of its votes in  i ts  favor it 
should apply only to the township, should the county as  a ~vhole reject the 
proposition, requiring but a single ballot upon the two propositions, is con- 
trary to public policy and to our Constitution, Art. VI I ,  see. 7, and void. 

3. Constitutional Law-Taxation-Schools-Necessary Expense. 
The levying of a tax to supplement tlie school funds of a county or 

township is not for a necessary expense, and requires the submission of 
tlie question to the voters of the district. Constitution, Art. V I I ,  see. 7. 

4. Courts-Constitutional Law-Statutes-Taxation-Schools. 
An act of the Legislature mill not be declared unco~lstitutional by the 

courts when its validity may be upheld by a reasonable interpretation of 
its terms; and chapter 71, L a ~ v s  1911, authorizing an election to be held 
by the County of Lenoir to determine upon a tax to supplement the school 
funds, a11d to apply to tow~lsllips roting in i ts  faror, s11ould tlie proposi- 
tion he rejected hy the county a t  large, is construed to require the prolio- 
sitions to be submitted upon separate ballots, to ascertain the expression 
of the voters as to whether they qesired it  for the township if the CoulltY 
should vote against it ,  or ?;ice uersu.. 

5. Elections-Notice-BaIlots-Taxation-Schools-Counties-Township~. 
An election held under the provisions of chapter 71, Laws 1011, author- 

izing a township within a county to vote upon a tax to supplemelit i ts 
scliool funds. in the e x n t  the proposition were defeated in the county a t  
large, nlierciu the notices of election only set forth the proposition as  to 
the cntirc county, and merely referred to the statute, and was submitted 
u1)ori a single 1)allot and defeated, only ascertained the will of the voters 
a s  to the entire countjr, and not of the voters of a township that had cast 
a 1n:ljority Tote in its favor, so that i t  would apply to that  particular 
towndlip alonc. 

6. Constitutional Law - Taxation - Discriminalion - Schools - Counties- 
Townships. 

A legislative act authorizing a ton-ns11il1 n-itllin a county to sul~mi: to  
i ts rotcrs tlie question of imposing upon the towllsliip a tax to sul)pleruent 
its pulllic school f ~ m t l ~  in the event tlie county should vote, a s  a county, 
arnirlst the proposition, tlie taxes to be levied and collected in the same 
mnnncr and a t  tlie same time :IS other taxes of tlie county are  levied and 
collectetl; and should the rote within tlie township be farorable, "the 
atinu;~l s lwial  local-tax levy, etc., may be reduced by a n  amount not es- 
cectling tl:e ,special levy untler the act," etc. Xemble, tlie effect of the 
statute ~ o u l d  be to impose a tax upon one section in favor of another. 
wiiicl~ is prohibited lty our Constitution, and to allow one section to im- 
pose a tax upon another to mhicli i t  is not itself subjected, which is also 
prollibitetl. 

BROWS and ALLEN, JJ., concurring, with opinion; CLARK, C. J., dissenting 
opinion. 

, 4 ~ ~ 1 o a ?  tried before Daniels, J., 27 August,  1918, a t  chambers, upon 
a motion to continue a n  injunction. 

On the first d a y  of April, 1918, the  Board  of Educa t ion  of Lenoir 
County presented its petition t o  t h e  Board  of Commissioners of that 
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county, asking the latter board "to order an election to be held in said 
county and to ascertain the will of the people, whether there shall be 
levied on all taxable property and polls of said county a special tax, 
the amount per year to. be fixed by the Board of Education of Lenoir 
County, and such amount to be certified each year to the Board of Com- 
missioners to be levied, not to exceed 30 cents on the $100 valuation of 
property and 90 cents on each poll to supplement the county school 
fund of said county." 

Upon consideration of said petition, the Board' of Commissioners of 
said county called an election in the following language: "It is now 
by the Board of County Commissioners ordered that an election be held 
in Lenoir County to ascertain the will of the people, whether there shall 
be levied on all taxable property and polls of said county a special tax, 
the amount of said levy upon property and polls to be fixed by the com- 
missioners upon the request of the County Board of Education, the 
County Board of Education naming the said amount, not to exceed 
30 cents on the $100 valuation on property and 90 cents on each poll, 
said amount to be derived therefrom to supplement the county school 
funds of said county." 

A new registration was ordered, and notice of the election was given 
by posting the order, or the substance thereof, at the courthouse door 
and in  each voting precinct in the county. No advertisement of either 
the election or the new registration required was published in any news- 
paper. Kothing was said about a township tax in either the petition 
or order for the election, but defendants contend that the fact that the 
petition stated that "This petition and request is made under and by 
virtue of chapter '71 of the Laws of 1911," and the statement in the 
order directing the election that "This order is made in  compliance with 
chapter 71, Laws of 1911, and the said act is here referred to and its 
terms made a part hereof," was sufficient to constitute the election not 
only a vote for a county tax, but also upon a tax leTy of similar amount 
in each townshiu. But over against this contentiod is the statement in " 
the petition and call that the purpose of the election was "To ascertain 
the will of the people, whether there shall be levied on all taxable prop- 
erty and polls of said county a special tax, . . . said amount to be 
derived therefrom to supplement the county school fund of said county." 

The election was ordered. Notices are said to have been put up at  
the courthouse door and one notice in each township, but no publication 
was made in a newspaper, and the campaign proceeded in the usual 
manner. 

The election was held on the 18th day of May, 1918, and notwith- 
standing the scant publicity given to the necessity of registration 1,728 
persons registered, and thus qualified themselves to vote. Of this num- 
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ber 516 voted in favor of the tax, and although it was not necessary for 
those opposed to the tax to vote at all, having registered, 819 votes mere 
cast against the tax. The majority of the registered vote against the 
tax was 1,209, and the majority of votes actually cast against the tax 
303. Kinston Township voted for a tax to be used "to supplement the 
county school fund," and out of the 664 registered votes in  that town- 
ship 370 were cast in f a ~ o r  of the proposition to levy the tax upon all 
the property and polls of the county to supplement the school tax of 
the county, and of the registered vote in that township there was a 
small majority for the county tax. I n  nearly all of the other town- 
ships the proposition was heavily defeated, and in most of the townships 
the vote actually cast against the proposition greatly exceeded the vote 
cast in favor thereof, according to the tabulation of the vote contained 
in the record. 

The votes were canvassed and the result declared and certified to the 
Board of Commissioners at the July meeting, and a t  this meeting that 
board declared that the proposition had been defeated as to the county, 
and that the tax and no part thereof should be levied upon the property 
of the county as a whole; but the board declared "that the special tax in 
Kinston Township mas and is hereby declared to be carried," and i t  was 
proceeding, when restrained, to hare levied and collected a tax in Xin- 
ston Township 511 the same manner and at the same time as other taxes 
are levied and collected, the proceeds to be used to supplement the school 
fund of said township, as provided by law, not to exceed 30 cents on the . - 
$100 valuation, and not t o  exceed 90 cents on the poll in said township, 
the amount to be levied to be fixed each year by the County Board of 
Education and certified to this board and levied accordingly, as fully 
appears in the petition and order heretofore made by this board pro- 
viding for said election under the requirements of the law." 

The judge, at the heariilg, refused to continue the injunction and dis- 
solved the restraining order theretofore issued by J u d q e  Culvert,  and 
plaintiffs appealed. 

Y. 2'. O r m o n d ,  M u r r a y  Allen, und J a m e s  H .  P o u  for plaintiffs. 
Rouse  d? Rouse ,  Cowpel., TVhitaker & H a m m e ,  and G. G. Moore for 

defendants .  

WALKE~,  J., after stating the case: The decision of the question pre- 
sented to us by this record depends largely, if not altogether, upon the 
construction of the statute, i t  being chapter 71 of the Public Laws of 
1911, and the validity of the election held thereunder. The act provides 
for an election in the county of Lenoir to ascertain the will of the people 
upon the question, whether taxes shall be levied "to supplement the 
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county school fund of said county," the same to be conducted under the 
same rules and regulations as prescribed for "district special school-tax 
elections" in section 4115 of the Revisal of 1905. I t  then further pro- 
vides, in section 3, that if a majority of the qualified voters at  the 
election thus held shall vote in favor of the tax. it shall be levied and 
collected in  the same manner and at  the same time as other taxes of 
the county are levied and collected. Similar provision is made in sec- 
tion 4, if a majority of the qualified voters of any township of the 
county shall vote for the special tax. I n  section 5 i t  is provided that 
"if a majority of the qualified voters at  said election in any township 
or in  the entire county shall vote for the tax, on petition, as therein set 
forth, the annual special local-tax levy of any special-tax district 
within the township or the county may be reduced by an amount not 
exceeding the special levy under the act for the county or township." 
And section 6 provides that where the county votes against the tax an 
election may be held at any time thereafter in any township that has 
failed to vote for the tax. 

I f  the act of 1911, chapter 71, permitted the submission of the two- 
fold proposition, one for the county tax and one for the township tax, 
to be based upon a single ballot, such intention on the part of the Legis- 
lature is contrary to public policy and against the decisions of this 
Court. 

I n  Winstom ?;. Bank,  158 N .  C., 512, it was said: "When a popular 
vote is recruired to authorize or validate a munic i~a l  indebtedness. the 
proposition should be single, and when the question presented embodies 
two or more distinct and unrelated propositions, and the voter is only 
afforded opportunity to express his preference or decision on a single 
ballot and on the question as an entirety, the election, as a rule, is 
invalid, and on objection made in apt time and in a proper way may 
be disregarded and set aside." 

The same was recognized in an earlier decision of the Court. Go- 
forth v. Construction Co., 96 N .  C., 538, in which Justice Merrimon 
says: "We do not deem i t  necessary at  this time to decide what effect 
the taking of the vote upon the proposition to subscribe for stock of two 
distinct companies as a single proposition may have on the election, 
except to say that it was certainly irregular and improper to do so." 

This statement of the law controlling elections is fully supported by 
the text-writers and the decisions of other courts. I n  21 A. & E. Ency. 
of Law (2d Ed.), at p. 47, the writer says: "Two propositions cannot 
be united in the submission so as to have one expression of the vote 
answer both propositions, as voters might be thereby induced to vote 
for both propositions who would not h a ~ e  done so if the questions bad 
been submitted singly." 
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I n  Bea 21. City of Lafayette, 130 Ga., 771, the Supreme Court of 
Georgia holds that, "When several distinct and independent proposi- 
tions for the issuing of bonds by a municipality are submitted to the 
qualified voters of a town or city, provision should be made for a sepa- 
rate vote upon each. They cannot lawfully be combined and submitted 
to the voters as a single question." 

I n  the foregoing case the Georgia Court says: "No voter should be 
compelled, in order to support a measure which he favors, to vote also 
for a wholly different one which his judgment disapproves; or, in order 
to vote against the proposition which he desires to defeat, to vote also 
against the one which commends itself to the approval of his judgment. 
When he is thus compelled, if he votes at  all, there is something closely 
akin to coercion when his ballot is cast." 

The reasons upon which this principle is founded are stated by the 
Supreme Court of Iowa as follows: "The law, in our opinion, has 
provided no such mode of submitting these questions to the vote of the 
people. The evils which might be permitted to grow up under such 
system are so obvious and apparent that any extended discussion of 
the question by us would be superfluous. I t  may be sufficient to suggest 
that if i t  were allowed, measures in themselves odious and oppressive 
might by means of it become fastened upon a county which in no other 
way could have obtained the number of votes requisite to insure their 
adoption but by being connected with some other proposition vhich 
commended itself to the favor and suffrages of the people by its inhuent 
merits and popularity. They must be adopted or rejected together. 
After the same manner, a measure desirable and necessary to a peorle 
of a county may, when offered for their adoption, be rejected by t' eir 
votes and fail to become a law by reason of its connection with ;ome 
other measure or measures unpopular and uncalled for. I n  either case 
there is an evil. An unpopular measure may be forced upon a: un- 
willing people, or a necessary and desirable one may be denied them, 
in spite of their wishes. It is sufficient for us to say that the law, in 
our opinion, intended to provide for no such system of contradictions. 
A measure wise and salukrv in itself needs no adventitious assistance 
to recommend it to the suffrages of the people or to insure its adoption 
by them. I t  may demand that its enactment into a law be made to 
depend upon its sanction alone. A pernicious measure is not entitled to 
such assistance, and should be permitted to stand or fall by its own 
inherent merits or defects.'' McMillan v. Lee County, 3 Iowa, 311, 
cited with approval in Winston  v. Bank, supra. 

Numerous decisions of the courts oi other States holding invalid 
elections in which two separate propositions were submitted to a single 
vote of the people are collected and cited in the opinion of our Court 

37-176 
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in Winston v. B a d ,  158 K. C., at p. 516. Even if it should be conceded 
that two propositions can be submitted at a single election, if so directed 
by legislative enactment, certainly public policy would require that pro- 
visiou be made for casting a separate ballot on each proposition, unless 
otherwise directed by the Legislature, especially where the matter to be 
voted upon does not come within the class of necessary expenses. I n  
no other way can the true will of the roters be determined and the 
purpose of the election be accomplished. 

I n  Lewis v. Comrs., 12 Kan., at p. 213, it is said: ' (I t  may be con- 
ceded that two or more questions may be submitted to a single election, 
provided each question may be ~ ~ o t e d  on separately, so that each may 
stand on its merits. But that is a very different matter from tacking 
two qnestions together to stand or fall upon a single vote. I t  needs no 
argument to show the rank injustice of such a mode of submission.'' 

I t  would be difficult to conceive a more glaring example of the harm 
resulting from the submission of two propositions to a single vote of 
the people than that arising under chapter 71, Laws of 1911. Voters 
desiring to supplement the county school fund by a special tax on the 
property of the entire county may be unwilling that the special tax 
should fall only on the property of the township in which they reside 
fo r  the purpose of supplementing the school fund of said township, and, 
on the other hand, voters desiring the tax in their township may not 
desire that the levy be made county-wide. But under the act of 1911, 
every single voter who casts his vote in favor of the tax for the entire 
county, under the defendants' construction of the act, also votes for the 
tax for his township regardless of his attitude toward the question of 
levying the tax solely in  the township in  which he resides. The two 
propositions are so antagonistic that their submission at  a single election 
and upon a single ballot is contrary to the Constitution, as we will show, 
to a sound public policy, and to the principle which should govern a 
fair election. I f  such double force could be given to a ballot, under the 
call for the election held 18th Nay, no such election actually was held. 
I f  it were the purpose of those who called that election to have a dual 
proposition, one for the county and one for the township, based upon 
a single ballot, it may well be doubted if sufficient legal notice of such 
purpose was given to the voters. I n  elections of this character great 
particularity should be required in the notice in order that the voters 
may be fully informed of the question they are called upon to decide. 
1.5 Cyc., 325. 

There is high authority for the principle that even where there is no 
direction as to the form in which the question shall be submitted to the 
voters, i t  is essential that it be stated in such manner as to enable them 
intelligently to express their opinion upon it, and for that purpose the 
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proposition should be submitted separate and distinct from any other 
proposition which is different from the question upon which a vote is 
desired or not germane to it. 2 Dillon on Municipal Corporations, 
see. 891. 

I t  will be noted uwon a careful studv of this statute that the real and 
single question submitted is, mhether there shall be a county tax for the 
purpose therein specified, and there is no distinct and clear submission 
of the question mhether there shall be a township tax. If it means that 
if in voting for a county tax it should happen that a majority of the 
voters in  a township have voted for it, then there shall be a tax in that 
township if the county tax is defeated. This is obviously a denial of 
the right of the voter to cast a fair and untrammelled vote for the ques- 
tion of his choice, and the voters of the township by this declaration 
have not voted for a tax upon themselves, but, on the contrary, by 
voting so heavily in favor of the county tax, which, if carried, would 
hare defeated the township tax, it is apparent that they intended to vote 
against a township tax, and yet the act declares, not logically, but con- 
structively, if not arbitrarily, that they shall be considered as having 
voted for a township tax. We are of the opinion that this clearly vio- 
lates the snirit and the letter of the Constitution, art. 7, see. 7. That 
instrument provides in said section that no debt shall be contracted or 
tax levied for anything except necessary expenses unless previously 
authorized by a vote of a majority of the qualified voters in  the county 
or townshiw. What does this mean? The tax in auestion is not for 
necessary purposes or expenses, as we have held in Hollowell v. Borden, 
148 N. C., 255, and Smith v. School Trustees, 141 N. C., 143, and 
therefore requires the sanction of a majority of the qualified voters 
before it can be leuied. The section means that where it is not a neces- 
sary expense, as here, each voter shall be consulted at the polls and shall 
have a free and fair opportunity to express his will upon the particular 
question, or i t  means nothing, and was a vain and idle promise to him. 
I f  he is required to vote for a tax which he favors, under the penalty 
that in doing so he may be subjected to another which he does not favor, 
but which he may stoutly oppose, he surely has not had the vote which 
the Constitution guarantees to him, for he has been embarrassed, if not 
coerced, in casting his vote, and was not, therefore, a free elector. 

When the people of the township voted for the county tax it was sub- 
stantially a voteagainst the township tax, as if the vote for county tax 
had prevailed i11 the county there would have been no township tax. 
And again, the people of the township here had no opportunity to vote 
for a township tax for the reason that no such question has been sub- 
mitted to them. The only proposition voted upon by them was that of 
a county tax, and they are now proposed to be taxed only in the town- 
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ship, and not in the county, because by mere construction they are held 
to have approved a township tax. The only just inference to be drawn 
from their vote is that they wanted the county tax and not the town- 
ship tax. 

This case is not like Winston  c. Bank,  158 N.  C., 512, for there the 
tax was for necessary expenses, such as street improvements, water- 
works, sewerage, and other like purposes, and the Legislature had the 
right to require an election or not, a t  its discretion, and the same may 
be said with regard to Lumberton v .  Nuveen,  144 N.  C., 303; S m i t h  v. 
Belharen, 150 IT. C., 156; Briggs v .  Raleigh, 166 N. C., 149. 

Commenting upon Winston  v. Bank ,  supra, in Taylor v .  Greensboro, 
175 N. C., 423, 426, so recently decided, this Court thus distinguished 
it, and the passage quoted from it and approved in the Taylor case 
would seem to be decisively against the defendants upon the question 
now under consideration. The Court said in the Taylor case, where the 
validity of a dual question on a single ballot was raised: "The case of 
Bank ?;. Winston,  158 K. C., 512, presented a very different question 
from the one involved in this case. I n  that case it is held, 'When a 
popular vote is required to authorize or validate a municipal indebted- 
ness the proposition should be single, and when the question presented 
embodies two or more distinct and unrelated propositions, and the voter 
is only aff'orded an opportunity to express his preference or decision on 
a single ballot and on the question as an entirety, the election, as a rule, 
is invalid, and on objection made in apt time and in a proper way may 
be disregarded and set aside.' " 

The election in the Winston  case being for the approval of a tax for 
necessary expenses, i t  was regulated by the Legislature, and not by the 
Constitution, while here as the proposed tax is for expenses, which we 
have held not to come within the class of necessaries, it is governed by 
the constitutional provision, which is mandatory, that there shall be an 
election at  which, b f  course, the people shall be given a fair chance to 
vote on the particular measure. I t  would not be an election if such 
were not the case. They must not be compelled to vote for it, either 
directly or indirectly, and the Constitution most clearly implies that 
they shall not be unduly hampered in making their choice. The ballot 
in our case was solely for a county tax, and that is the only question 
submitted to a vote. The people have no chance to vote for a township 
tax as a separate and distinct proposal to impose that burden, not even 
the chance that a voter would have where there are two or more ques- 
tions submitted on a single ballot, for there he who votes at  all must 
necessarily vote on all the questions. 

Judge David J .  Brewer, for the Court, said in Lewis v .  Comrs., 12 
Kan., 186: "It may be conceded that two or more questions may be 
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submitted at  a single election. provided each question niay be voted on 
separately, so that eaph may stand or fall upon a single vote. I t  needs 
no argument to show the rank injustice of such a mode of submission. 
By i t  several interests niay be combined and the real mill of the people 
overslighted. By this combination an unpopular measure may be tacked 
on to one that is popular and carried through on the strength of the 
latter. A necessary matter may be made to carry with it some private 
speculation for the benefit of a few. Things odious and wrong in them- 
selves niay receive the popular approral because linked with proposi- 
tions whose immediate consummation is deemed essential. I t  is against 
the very spirit of popular elections that aims to secure freedom of 
choice not merely between parties, but also in respect to every office to 
b e  filled and every measure to be determined. h voter at a State elec- 
tion would be shocked to be told that because he voted for a person for 
governor named on one ticket he must vote for all other persons named 
thereon, or that voting for one person he was to be understood as voting 
for all. H e  would feel that his freedom of choice was infringed upon. 
None the less, it is so by such a submission as this." He  also says: 
"A mode of submission which is so obviously unjust, so contrary to the 
spirit of election, and has received such condemnation from the courts, 
will not be imputed to be the intention of the Legislature unless neces- 
sarily demanded by the language used." Evidently in  this passage he 
is referring to a proper construction of the statute and did not intend 
to concede that the Legislature had power to make such a submission 
if the language of the statute clearly permitted it. But this last clause 
has a direct and palpable bearing upon this case in  one of its features. 

We should not impute to the legislative act the intention to impair 
in  the least the right of the people to have a free and distinct vote upon 
the question as to the township tax, and, therefore, the law of 1911 
should be so construed within the rule stated by Judge Brewer as to 
require a ballot as to the county tax, and also one as to the township 
tax, for i t  is capable of such a construction. I t  will be observed upon 
reading the act that it provides, by sections 1, 2, and 3, for an election 
in the county for a county tax, and in section 4 that "in case a majority 
of the qualified voters at  said election in any township shall vote for 
said special tax," etc. Surely i t  was not meant by these words that if 
the township voters shall vote for a county tax, i t  shall be considered 
as a vote for a township tax, qr, in  other words, if they have voted for 
one proposition they shall be considered as having voted for another 
and quite different and separate proposition upon which they had no 
chance to vote, and besides, the two were antagonistic in that if county 
tax carried there would be no township tax. The act itself treats them 
as separate and distinct questions, and provides, in  substance, that a 



582 I N  T H E  S U P R E X E  COURT. [I76 

vote for one-that is, the county tax-shall be taken as a vote against 
the other. The act should be so construed, under the principle hereto- 
fore stated, as requiring two ballots, one for the county tax and the 
other for the township tax, with a provision, which would be entirely 
constitutional, that a vote for the one, or county tax, shall annul or 
cancel the vote for the other. This would accord to the people their 
right under the Constitution to have a free rote and a t  the same time 
make adequate provision for a fair and constitutional election to raise 
the necessary taxes, and the very laudable purpose of aiding .the public 
schools could just as easily be promoted or accomplished. 

I t  has been settled by authority that proper implications may be 
made and reasonable inferences drawn for the purpose of sustaining an 
act of the Legislature ( W a t e r  Co. v. W a t e r  Co., 44 N. 5. Eq., 427; 
Lowery v. School T ~ u s t e e s ,  140 X. C., 33)) and the act should be so 
construed, if possible, as to render i t  valid, rather than invalid. And 
it is also held that when a duty is imposed upon a public agency, the 
necessary implication arises that adequate power is given to do the 
thing in accordance with the Constitution and in  the manner directed 
by that instrument. Lowery v. School Trustees, supra. I t  is, there- 
fore, a proper deduction from these principles, that in this case we 
should so construe the act of 1911 as to conform it to the mandate of 
article 7, section 7, of the Constitution, by requiring both questions as 
to county and as to township tax to be submitted so that the people 
may hare the chance, directly and actually, to ~ o t e  upon each of those 
questions, and not be subjected to the imposition of a tax by construc- 
tion of the rote, and when they have in fact voted for only one tax in 
the whole county, and by doing so have announced their clear intention 
to defeat the other tax. This method of voting is squarely against the 
constitutional requirement that there shall be a vote upon each and 
every proposition to tax the people-a free and unconstrained vote--a 
real vote, and not one by forced construction of the result. 

I t  is said by the authorities that the question should be submitted in 
such manner as to enable the voters to intelligently express their opinion 
up& it, and for that purpose i t  should be submitted separate and dis- 
tinct from any other proposition which is different from i t  or not ger- 
mane to it. 15 Cyc., 325; 2 Dillon on Mun. Gorp., see. 891. The two 
propositions here must be distinct, under this principle, when a pre- 
vailing vote for one will destioy the other. 

I t  was said in O'Neill E n g .  Co. v. T o w n  of R y a n ,  124 Pac., 1 9 :  "To 
obtain the authority of the qualified voters to incur an indebtedness, or 
to enter into a contract otherwise prohibited, the proposition must be 
submitted to them in such specific language as to apprise the voters of 
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the full purpose and the exact and particular thing upon which they 
are called upon to vote and decide." 

The framers of our Constitution were not concerned so much about 
the method or procedure of voting as that the right to the free exercise 
of the privilege of voting, where a vote was required, should be pre- 
served ;nimpaired and safeguarded, but this they did provide for by 
the clearest implication, for the right to vote would be worthless with- 
out it. 

The question of a township tax was not submitted, but the only one 
voted on g a s  a county tax, and the voters are told that the more they 
voted and struggled to defeat a tax on the township by voting for the 
county tax the more they voted for that which they earnestly endeavored 
to defeat. This is somewhat of a paradox. I n  this respect, the case is 
dissimilar to any heretofore decided, as it presents quite a different ques- 
tion from those upon which the other decisions were rendered. I f  we 
should hold to be valid this method of voting for one thing and declaring 
the result to be in favor of another which does not follow logically from 
a decision of the first, and where the two questions are not so naturally 
related and linked together that the ~ o t e r  can be conclusively presumed 
to have voted on both, as in l i e i t h  ti. Lockhart, 171 N.  C., 461, we mill 
otherwise have gone a long way toward allowing voters to be coerced in 
elections, and, too, it mould he a very dangerous stride we are making 
toward an undesirable goal. The voter cannot be kept too free in the 
exercise of this im~ortar i t  constitutional franchise. Even where the 
Legislature has the conceded power to act, as in the Winston  case, where 
the expenses were necessary and the improvements local, it should be 
careful to see that the voter, who mnst pay the tax-perhaps a great 
burden to him in his poverty-is left perfectly free to vote as he will. 
We are satisfied that the Legislature meant in this instance to follow 
the salutary rule and to allow the people to vote separately upon the two 
propositions. We will add in regard to the Winston  case that the Court 
only decided that the election did not conform to the statute under 
which it was held and the submission of the question on one ballot was 
not warranted by it. 

There is another question in the case: the practicability of executing 
that part of the statute which relates to the disposition of the fund 
realized from the taxation. This is a very serious matter and worthy 
of our careful consideration. I t  is at least not clear to us how it can 
be done so as not to impose a tax upon one section in favor of another. 
We have held that this cannot be done. Comrs. v. State Treasurer, 174 
3'. C., 141. We need not pursue further the discussion of this question 
as our conclusion upon the other one is sufficient to dispose of the case. 

We regard this as  one of the most important questions which this 
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Court has been called upon to decide, involving, as i t  does, the right of 
the people to say by a distinct and unequivocal vote when they shall be 
taxed. The statute submitting the question should not be ambiguous, 
and the constitutional right of voting upon the measure should not be 
hampered or clogged in any way. We are not dealing with the con- 
struction of a legislative grant conferring the right to vote when the 
Constitution does not interfere and the Legislature itself prescribes the 
method, but with the sacred and inviolable right of the citizen under the 
Constitution itself to be heard at  the ballot box, with.a fair chance to 
express his choice upon the question whether or not he shall be taxed, 
which right is among the most important and valuable of those guaran- 
teed by that instrument. 

The glaring fault of the statute and its very dangerous tendency is 
found in section 5 ,  which encourages a voter in a school district to vote 
for the county tax upon the promise held out that if it carried nothing 
shall be added to the tax in his district. Besides the objection that this 
appeals to his selfishness, the voter is thus allowed to impose a tax on 
others which cannot be imposed on himself. I t  may well be doubted if 
this kind of taxation is permissible under our Constitution. I t  is cer- 
tainly wrong in principle and violates the rule of uniformity by taxing 
some and exempting others, the county tax and the school district tax 
being two separate and distinct forms of taxation. The question is not 
whether i t  appears that the township would have voted against the tax, 
but whether the voters in the township have had a fair  opportunity to 
declare themselves upon the question of tax or no tax. Nor is it a ques- 
tion as to whether school facilities should be enlarged or extended, for 
that is a question of public policy and not one of law. Everybody, we 
presume, believes in  general education and desires to extend as much aid 
as possible within the Constitution and the ability of the taxpayers to 
contribute to that most worthy cause, but whether this shalf be done, as 
before said, is a question of policy and is administrative in its nature. 

The ruling of the court below was erroneous, and is rerersed, and the 
injunction will issue as prayed for i n  the complaint. 

Reversed. 

BROWN, J., concurring: I concur fully in the opinion of the Court by 
Ju s t i c e  Walker and in the concurring opinion of Justice Allen. 

K O  member of this Court has ever permitted a legal technicality to 
stand in the way of public education. On the contrary, they have done 
all in their power to foster it, consistent with their oaths to support the 
Constitution, the paramount law of the State. 

Article 9 of that instrument declares that ('religion, morality, and 
knowledge, being necessary to good government and the happiness of 



manLirid, scliools and the nieans of education shall fore~yer be enconr- 
aged." The same article cnjoincd upon the General Llssembly tlic duty 
of j)rovidinq four-months public scliools. 

Tn constrning tllnt article in a notable case, this C0ur.t unanin~onsly 
declared t h i t  i t  was l i e ~ c r  intended that the l in~itat ion upon t:rs:rtion in 
articles 5 and 7 sliould t l~mar t  tlie pro\isiolls of article 0, l i ro~idinq for 
four-n io~i t l~s  f w e  public srllools. This decision u~isliacflcd the 1,eeisla- 
ture in dealinq wit11 tlicni. C o l l ~ r  7,. Comrs. ,  14.5 S. C., 172, I n  ren- 
derinq illat decisior , n c n clrc cornlielied to o\ errulc t ~ v o  long stmrdinq 
decisiolir rendcrc d hy somc of tlic abh~st  judqcs this State crer  had. 

While we a1 e n l : ~ d  to ad1 :ilic,c tllc cause of cduc:rijon ill ally I ~ q i t i n ~ a t e  
way, we carinot strike dowu otller plain p1~ovisions of the Constitution 
iriterlded for tlie jnst lirotection o l  tllc taxpsycr and voter. 

I n  cons t r~i i~ iq  a ~ t i r l ~  7 ,  serf ion 7, of the Constitution, tliis Court, with 
unanimity, has declared in Iiimerons cnscs that  no special tax for school 
purposes caii l ~ e  l e ~ i e d  by 211~- county, city or town unless the proposition 
is submitted to :ind carried I:? :I majority of the qiialificd voters. Con- 
nor & Cheshire on Coilst., p. 320. 

The statute under r c ~  iem provides for an  election to deterliiine whetlier 
a special county-vide scl~ool tax sllall be h i e d .  It further proaides, in 
substarice, that  if the county tax fails to carry, that  the tax shall be 
levied in any tomlsliip whereill a nxljority of the qmrlified votz is cast 
for  the county-wide tax. S o  clection was ordered or held to determine 
~vhctller a to~vriship tax should be h i e d ,  but the voter who votes for a 
county-wide tax is  legislati~ely presumed to Ilave voted for a township 
tax. This is an anmairanted presumption, for  many voters may have 
favored a county tax who were against a township tax. Thus the ~ o t w  
who desires a sl)ecinl tax l e ~ ~ y  by the county, but opposes i t  as a town- 
ship l e g -  exclusive1;c-, is constraillcd agailist his will to ~ o t e  for the 
proposition to get any special tax  wl la te~er .  I f  the county tax fails to 
carry,  then the very thing he is  opposed to comes to pass. 13ut another 
fa ta l  and insuperable omission is to be found. The act fails to provide 
any means wliaterer by which a voter who is  opposed to a county tax, 
but f a ~ o r s  the township tax, can register his will a t  t!le polls. I f  he 
desires to vote his conrictiom he cannot vote a t  all. One of the ele- 
mental principles of a legal election is that  eyery voter must be afforded 
the opportunity of recording his vote on either side of the proposition. 
T h e  statute fails in this respect. 

I am aware that  elections have been held under tliis statute in several 
counties. I n  my own native county of Beaufort an  election was held to 
levy a county-wide special tax, and I made a special t r ip to my home to 
have the pleasure of voting for it. I t  is true that  there was no compli- 
cation in those counties, and the tax was levied, but that  was because 



the tax  r ece i~ed  the appro1 a1 of the majoriiy of the q i ~ l i f i e d  voters of 
the county. 

In Imloir  County a large majority voted nzai~ist  1lic1 tax as it county 
proposition, and only Kinston Township 1otc.d for i t .  I h t  the voters 
of that  township who favored a county tax, Lilt ~ w r e  against nn ex- 
clusive township tax, had their votes legishri\cly wiiitluecl into favor- 
ing  the latter, while those who opposed a couiit\ i , ls  : I I I ~  fa7 used a town- 
ship tax had no opportunity to vote their real c2o11\ic~tio~1s. 

ALLEX, J., concurring: Tliere are, I think. t w o  l ~ ~ w p c r u b l e  objev- 
tions to an affirmance of the judgment: 

(1) There was no opportunity giaen for the fa i r  expression of the 
will of the voter. This question is  fully covered in the clear and learned 
opinion of .Tzrstice TVnlX-PT, :!nd I do not care to do inore than add one 
or two suggrstions to what hc has so well said. T h r e  was one ballot 
to be roted at the election, and that  was for or  agninst a county tns. 
A niajoritv of the votes was against a county tax, ~ 1 1 d  because a ma- 
jority of the ~ o t e r s  in Kinston Township mas in fa7 or of the county 
tul., this by legislatire construction, is to be held a vat(, for 3 township 
tax. This method of submitting a question to the pmplc is coercive, is 
calculated to mislead the ~ o t e r ,  and does not tend to : ~ n  open, honest 
and inteliigent expression of the popular will. A ~ o t e r  who was in 
f a ro r  of n county tax and against a township tax could not record his 
opposition to a township tax without voting against his convictions by 
voting against a county tax, nor did a aoter in faxor of a township tax 
and against a county t a s  have ally opportunity 11) ~ o t r ~ ,  L I I I ~  the fact that  
ncar four  hundred of the registered 1 ote1.s did ]lot ~ o t e  a t  all indicates 
that  many belonged to one or other of t h r ~  (*l:~sac's. Apain, a mischiev- 
ous and dangerous section of the act, undw which the election mas held, 
is section 5, which renrlq nq f ~ l l o n ~ :  "That in case a majority of the 
qualified aoters a t  said rlcction in any ton-l~ship or in the entire county 
shall vote in favor of said special tax, on petition of a majority of the 
members of the board of trustees of thr  school committee of any exist- 
ing  special-tax district within said township or county so ~ o t i n g ,  the 
county conlmissioners shall reduce the annual special local-tax levy of 
said district by an  amount not exceeding the special levy proljded for  
the county or township under this act." This gave the opportunity to  
the roter  of a school d i s t r i c t ' h a ~ i n ~  a special tax to cast their solid 
vote in  f a ro r  of a tax  on the rest of the county, with the absolute knowl- 
edge that  they were not increasing taxes on themselves one cent because, 
immediately upon the county tax being voted, they could have this spe- 
cial tax decreased proportionately. 
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( 2 )  T h e  proposed t a x  is riolati\-e of the  principle of lulifolnlitv of 
t a ~ n t i o n  required tp tlic Co~lstitutioli .  

T h e  tux ~ l l i e h  i t  is  pro11oscd to leyy is  on the  property and  polls of 
Kinston Ton-nship, but  the  school diztricts, ~ r h i c l i  ~ v i l l  r c c e i ~ e  the berie- 
fit of t h r  tax, a l e  not  coternlil~ons n-~t l l  the tow~isl i ip  l i l m .  One  dis- 
t r ic t  is n i t h i n  t h e  township. anotbcr is  composed of pnrts  of Kinston 
and  TTancc townships, and  rtill xrotller h:is i n  it  p a l t s  of Kinston,  Fa l l -  
ing  Creek, S e u s e  and  Southwcqt ton-lisllips. T h e  children of Vance. 
Fal11'1ig Creek, S ~ w s e  and  Sontl~-rw,t ton-nsl~ipq will h a ~ e  the  r i ~ l i t  to 
at tend the sciiools of their  r e s l w t i ~  c1 districts ~ ~ i t l i o u t  ~ l ~ : ~ r q e ,  and  they 
cannot be required to  pnp a n y  p x t  of the tax. because this can only be 
l e ~ i e d  i n  l i i ~ ~ s t o i i  Township, and  tliis sccrns to  i i ~  c lenr l -  i n  opposition 
to  the  prilicil)lc tlint one swtion cannnt he t : ~ s i d  f o r  the  Leneflt of 
ailother. 

'*The p r j ~ j r i p l c  of u n i f o r n u t ; ~  In taxatiou forbids tllc ilnpositiotl of a 
t ax  on one nlunicipalitg o r  p i t  of a S ta te  f o r  thc pnrposc of bcnefitinq . . 
or  r:nslug nloney f o r  anotllcr." Faisoii 1 % .  Cotilr:~.. 17'1 S. C., 41;. 
a p l ) ~ o \ c d  i n  JIood I - .  Slitton, 173 S. C.. 100. 

CI. ir;rc, C. J., diqsenting : T h e  elcctio~r was lir'ld b r  \ , lrtuc oi' cli,lpter 
71, L a m  1911, :md there is 110 suggcstioli of a n y  i rreeular i ty  i n  the 
petition or  order  f o r  election, o r  the ndrcltisenlent t h e r c ~ m d c r ,  nor  that  
t l>e cl!ection Tvas riot i n  all  reslpects f a i r  and the  props i t io r r s  submitted 
~ c r c  liot f i ~ l l y  n~iderstood.  

Section -! of the  act p s o ~ i d e s  tha t  "if a majori ty  a t  said election i n  
a n y  t o \ n l s l i i ~ ~  of s;rid county" s l d l  ~ o t e  i n  f a \ o r  of t h e  t n s  to s1111111e- 
mm,t t l~ i .  st*lLnol f i ~ l i d s  i t  s11:lil h r  1e\ i d  and  collected to supplement tlie 
scliool funds of w i d  to~\-liship. I t  is not  dr11ic.d t h a t  a major i ty  of the  
reci.tcrcd T otc~ i n  said t o w r 4 i i p  n as c,rst i n  fayor  of tlie 1ne:rsure. 
onc c,111 q ~ ~ s t i o n  tliat t l ~ r y  ~ o t e d  to t ax  Kinston To\rnship f o r  bet t r r  
sc11o.tli if the mcasnlc failed for  the  conuty. Tt is  immaterial ,  thcre- 
f o x ,  tlrnt tlro+c, \ oti11g f o r  siiid t ax  f o r  to\vnship pu~posesaalso ~ o t e d  to 
extelid the nic:lslire to  the  c20unty, ~i-llicll la t ter  rneasurc failed to  carry. 
Tlic stntvtn r.spr~qily p r o ~ i d ~ q  that  i n  such cart the nlensure sliall he 
T niid fo r  tiic. to\\ nqllip. 

Thew 14 lio l ~ r o o f  tli2t ally 'i.otc3r -r otcd f o r  the  t o ~ r i i s l ~ i p  itleasure 011ly 
bcc~ausc lie T, z s  ill f<l \  o r  of tlie i*ounty tax. 011 tlie eoutr:~r,v, it is  more 
probrlble thnt  some ~ o t u d  ag:iirlst tlic to~rns l l ip  t a x  hecausc tliep x7ere 
not in  fa7 or  of the  t lx beins c ~ t e n d e t l  to  tlrc entire county, f o r  tllc t as -  
able T n!~ie~ iii Kiiiqtoll ' l 'o \ \nsl~ip i n  propoltiou to  t h e  cliildreri therein 
is  mrn1cl.l g i w t e r  tli:i~r i n  the c o ~ n i t y  a t  large, and  the county measure 
worlld l ~ a r  c had  more p ~ o b a h l v  t h r  effrct to detpr Tome f r o m  voting for  
the towrishil~ tiirt. Ho-rve~ r r ,  t h t  is mcrely a snrmise, and  there is  abso- 
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lutely no proof that any voter for the tow~ship  t i l ~  v7m ii~fluenced 
either wag. Homerer that may be, the manner of snbnlitting the 
measure was entirely within the discr~tion of the Legislature. There 
is no provision in the Constitution which forbids the lueasure to be sub- 
mitted as the Legislature provided, nor which confers upon the Court 
the right to set it aside because it may doubt tlie wisdom of snbrnitting 
the measure in that form. 

The only other objection upon which an illjunction is nslied against 
putting in force the measure adopted by the township, under the author- 
i ty of the legislatire act, is that a few children in the adjoining town- 
ships may participate in the benefit of the Kinston Graded School. 
There is nothing i n  our Constitution or our laws which invalidates ihe 
result of an election in which the people of a township have voted to 
tax themselves for the benefit of the public schools of the township 
because R few children from outside nlng attend and be benefited by the 
few wec,ks longer term. Kinston, like all other towns, is dependent for 
its prosperity upon the adjacent comitry, and if the childreu of such 
tributar3- territory sliall receive a little added education i t  does not ill- 
validate the election and will not injure Kinston. At  the most, the in- 
junction would lie, not to set aside the election, but to prohibit those 
cllildren from attending the graded school for tlie few additional days- 
if ally n1an in Kinston can be found to sue out proceedings for that 
purposc. 

The public policy of our State is prescribed by the Geueral i2sscul- 
bly. I t  is not for the courts to say whether a measure adopted by the 
Gener;rl Alssenlbly is the wisest or best in  the judgment of the Court; 
that is :I ~~~:rttc.r  for the people acting through their representatircls ill 
thc Gencixl .\ssembly. When there has been a compliance with thc pro- 
visions of thc. statnte, and there is, as in this case, no express provision 
of tlle Coi~stitutioil forbidding such action, the question of its wisdom 
or the sol i~~d~wbs of the public policy is not for consideration by the 
courts. 

Ni i~r ty  years ago this State, under the leadership of Judge A. D. 
N~irpl iy  and William A. Graham, began the policy of establishing pub- 
lic schools for the education of that large part of our people who were 
not able to send their children to private schools. Against the persistent 
o l q m i t i o ~ ~  of those m7ho were uuwilling to be taxed "for the benefit of 
other people's children," as they styled it, the schools made slow 11ead- 
way. Tlic (lo~~stitution of 1868 took a step forward by requiring a 
"fo~~-rnoi1tE1s school" term, but the requirement was not fully carried 
out in tlic face of the reactionary opposition. A few years ago, under 
the leadelnship of Alderman, Aycock, Joyner, and McIver, more pro- 
gressive legislation was enacted, most especially in favor of allowing 
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towiships and other localities to vote additional taxes for better educa- 
tion. Under one of these acts the preseut election was held, and i t  
wonld seem that technical objection should not be allowed to vitiate the 
will of the people of Kinston Township duly and regularly expressed 
a t  the ballot box. 

Kotwithstanding all that has been done by the friends of education, 
North Carolina a l ~ d  Xem Mexico stand at  the foot of the list of forty- 
eight States in the pcrccntage of illiteracy and in the shortness of school 
terms. That this docs not comnzand the approval of our people who 
are morc progrcssi~e is shown by the fact that in the recent election, 
by morc th:~n o ~ e  hundred thousand majority, an amendment to the 
Constitutiot~ was ratified to require "six-months schooling" for the chil- 
dren of the State. 

The public policy of the State as declared by the people through 
their 1,e~isl;rtnre 11as a l ~ ~ ~ a y s  been morc abreast with the spirit of the 
aqe tliair t l ~ c  opposition will adinit. The Legislature has adopted pro- 
hibition and inmsures for better scliools with longer terms, for good 
roads, for stock laws, for drainage and other progressive measures. At 
every step e~lcli of these measures has been met with objections from 
thosc ~vlio :lie opposed to modern n~etliods and to the more general ex- 
tension of tile balefits of government to all the people. Whether this 
sli:~ll l:c donc or not is a nmttcr for the people themselves, who can 
express tlrc3ir wishcs only tllrongh their chosen representatives in the 
law-rnaliin.~. b r a n ~ h  of t l ~ c  go~ernment. 

The pcoplc of Kinston Township having by the requisite vote at an 
eIc.ct;oli 11c~:d nndcr the pro~isioiis of an act of the Legislature voted to 
tax ~ ! I N I I ~ P ~ I  cs to 1~ngtIicn tlieir school terms and to extend their school 
facilities. ii ~vould s c ~ m  that the courts oucht not to interfere by in- - 
jui~ction and forbid them to do so upon the allegation, without any 
proof possille, that a majority of the vote mould not have been in favor 
of townsliip t a s a t i o ~ ~ ,  if the Legislature had seen fit to provide that the 
propos;tioi; for county aid should be submitted on a separate ticket. 
TVhethcr this should have been done or not was a matter for the Legis- 
lntuic, and not for the judgment of the courts. Nor should the fact 
that :r few children outside of Minston might enjoy the benefit of a few 
days estril schooling by paying for it-which is already the case in 
Italeigh, Cl~arloite, and probably every other town in the State-be held 
so ~ i t a l  a defect as to defeat the additional education which the people 
of Kinston have voted to tax themselves to give to their own children. 
I f  the additional education to the few children from outside the town- 
ship who may attend the Kinston school is a serious wrong, even if 
they pay for i t  (of which Kinston should bc relieved), this can be 
righted by an injunction against such children attending beyond the 
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time which they would have attended but for this extension-rather by 
setting aside and invalidating the benefits of the measure which the 
people of Rinston Township hare roted for their own children attend- 
ing their school. 

This is a "gorernment of the people, for the people and by the people," 
and when the people of Kinston, with their usual intelligence, have 
voted to tax themselves for longer school terms it is because they have 
deemed it wise and to their best interests. Of this they are the best 
judges. Their action should not be set aside because some other manner 
of submitting the quclstion may be deemed more ideally and logically 
perfect. 

The Constitution is a plain, practical instrument drawn up by the 
men sat in the Convention of 1868, with some amendments since. 
I t  has no cryptic, occult or esoteric meaning. I t  was intended to be 
easily understood by all men. There is nothing to be found in  i t  which 
forbids the Legislature to submit this proposition to the voters exactly 
in the terms in which i t  was submitted in this statute, nor is there 
any doubt that the intelligent voters of Kinston Township understood 
the meaning of the act, and that they voted according to their wishes. 
Under the authority of the statute they have cast their ballots for better 
schools for their children and 10ngc:r terms, and this expression of their 
will should not be lightly set aside. If there is a constitutional provision 
which the Legislature and the people of that township haue violated i t  
has not been nointed out. 

The mannpr of submitting the uotc so as to apply to the county, or 
to one or more townships, as the populirr will inas determine, l ~ a s  been 
sustained in almost exactly similar cases by Hoke, J., ill Keith I . .  Lock- 
hmt, 171 N. C., 451, and by B~ouin ,  J., in B ~ i g g s  o. Balcigh, 166 N. C., 
149, and CLISCS therein cited. The fact that eighteen 01. twenty children 
in adjoining townships might enjoy the benefit of the longcr term in 
Kinston To~vnship cda~inot only be met by the pi 'ents of such children 
arrai~ging to pay for the extra time, as is already done in several oases, 
but the township a i d  the school district call be madc coterminous by 
the Couiity Board of Education, which can change the lilies of the dis- 
trict at  m y  time. h d e e d  this objection scarcely needs serious consider- 
illion. 

Ch:~pter '71, Laws 1911, under which this election mas held, is not a 
Ivcul ac t  ~ c e n t l y  passed for the benefit of Lenoir County, but it is a 
State-wide optional statute adopted nearly eight years ago, uudcr which 
Wilson, Kew Ifailover, and Beaufort, and probably other counties, a i d  
in Washington County the township of Plymouth, and townships in other 
counties li;~vc increased the length of their school term in accordance - 
with an ever-growing public opinion in that direction. Section 5 thereof 
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SHERRILL v. TRUST Co. 

h a s  n o  sinister o r  mischierous purpose. I t  simply provides tha t  a n y  unit,  
whether county o r  township, adopting the  increased appropriat ion f o r  
i t s  public schools m a y  subsequently reduce the  anlount back to not less 
t h a n  the  or iginal  s u m  by  application of the  board of trustees o r  school 
committee thereof to  the  county commissioners to abate  said special tax. 
T h e  object of th i s  is s imply t h a t  if i t  is  found  t h a t  the  special t a x  pro- 
vides more funds  than is  required f o r  a n y  year, n o  more of i t  shall be 
collected t h a n  is  found  to be necessary. T h i s  is  wise a n d  businesslike, 
not  mischievous, a n d  cannot  possibly affect o r  concern a n y  one except 
t h e  county o r  township which, on  i t s  own application, i s  thus  permitted 
b y  the  county commissioners t o  reduce the  special t ax  i t  has  ro ted  for  
i t s  schools. 

H: C. SHERRILL v. AMERICAN TRUST COMPANY. 

(Filed 27 November, 1918.) 

1. Banks and Banking - Bills and Notes - Ultra Vires Acts - Statutes- 
Inland Bills-Drafts-Negotiable Instruments. 

Where a draf t  drawn to the ni,ll;er1s order having been endorsed 
by another, is accepted a t  a bank, and then purchased, in due couise, be- 
fore maturity, by an innocent l~urchaser for valuc, the b31111 1my not 
resist payment upon the ground that  the transaction was ultra vircs, and 
not within the authority of its charter, authorizing it  to accept bills, notes, 
connnercial paper, rtc., for it  comes withill the statutory delinition of an 
inland bill of escliaiige, Reviwl, secs. 2276, 2279, and may be treated as  a 
bill or note, a t  the option of the holder. 

2. Banks and Banking-Bills and Notes-Ultra Vires Acts-Due Course. 
The purchase by a bank of a draft drawn to the maker's order and 

e~idorscd by another is  not foreign to the pu:poses of i ts  charter author- 
izing i t  to :lccept bills, notes and otlicr neqotiable paper, conceding i t  not 
to be within the powers cxprt%ly conferred, and the bank i s  liable thereon 
to its innocent purchaser for value. 

3. Banks and Banking-Bills and Notes-Ultra Vires Acts-consideration- 
Retained-Due Course-Innocent Purchaser. 

The defense of ultra vircs by a bank to its liability upon a draft pay- 
able to the maker's order, sold to an innocent third person for value, 
where the bank has retained the purchase money, withoxt offer to restore 
it, is  untenable, there being nothing in the tramaction that  is either illegal 
or against public policy. 

APPEAL by  d e f e i ~ d a n t  f r o m  I Iud i t q ,  J., a t  the October Term,  1918, 
of MECKLENBURG. 

T h i s  i s  a n  action to recover of the defendant bank  on  two drafts.  
The fact,? a r e  as follows: I. C. Lome drew :I d ra f t ,  payable t o  h i s  own 
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order in  ten days, addressed to Walter Lambeth, which the latter 
accepted. Lowe then endorsed this draft in blank to the bank, and the 
bank discounted it, advancing to Lowe the money thereon. Lowe at the 
same time drew a similar draft, except addressed to the bank, also 
endorsed in blank by Lowe, and the bank accepted this draft, discounted 
it, and advanced to Lowe the mone,y thereon. Both of these instru- 
ments were subsequently endorsed aud assigned by the bank to the plain- 
tiff, a p u r c h m ~ r  for value in due vourse and without notice of any de- 
fects other than sucll noticc, if any, as may be charged to him by the 
terins of the bank's r l~ :~ l tc r  : I I I ~  the laws of this State. Wllen demand 
was made on the bank for ~ : I J - ~ I I c I ~ ~ ,  paymerit was refused on the alleged 
ground that neither the cha1.tc.r nor tl:c statutes in force in this State 
conferred upon the bank authority to den1 in necotiable instrumrnts of 
the types described, called in banlcinc c.i~.c*lcs "nciqt:ulces." 

The charter of the defendant contains t l ~ c  following pro~ision : "The 
said corporation shall have the right to do a gc~lc~r:ll !):1111iillg h ~ i n e s s ,  
to recei\e deposits, to make loans and discounts, to uLt:\ill  id procure 
loans for any person, company, partnership, or corporation, to inxest 
its own money or the money of others, to lend and inrest money in or 
upon the security of mortgage, pledge, dced. or otherwise, on any Innds, 
hereditaments or personal property. or intrrest therein of descrip- 
tion, situate anywhere; to lend nloitcj ulmn, or 1~11~11nsc, or otherwise 
accept, bills of lading or the coilte~its thereof, bills, notes, choses in 
action, or any and all negotiable or c.ornniercin1 p ~ p e r s ,  or any crops of 
produre whaterer, and what is kno~rn  as (.ash credits, or any stock, 
l)ullion, merchandise, or othrr pelsonnl property, and the same to sell 
or in anywise dispose of, and to c1i:lrge any rate of iiltercst on such 
loans not exceeding tllc rate allowed by law." 

Jud?mpnt was rmlclwd i r ~  f a \  or of the plaintiff, and th(, dcfcndant 
excepted and appealed. 

C. 11. G O L ~  for plaint i f .  
Whitloch: d? H c l a i l t  f o r  clefemlant. 

ALLEN, J. There are t h e e  grounds on which the plaintiff is entitled 
to recover: 

1. The papers on w11ich the action is brought come directly within 
the defii~ition of an inland bill of exchange (Revisal, sees. 2276 and 
2279), but which could be treated as a bill or note at  the option of the 
holder, the drawer and drawee being the same person (Revisal, sec. 
2280), and the charter of the defendant expressly authorizes i t  to  accept. 
"bills, notes, choses in action, or any and all negotiable or commercial 
papers." 
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2. The  trarisaction is one not foreign to the purposes of the charter 
of the defendant, if not strictly within the powers conferred, and the 
plaintiff is  a purchaser for ralue without notice. 

"If the execution or endorsement of a negotiable instrument by a 
corporation is obviously foreign to the purposes of its charter, such an 
instrument is void into whosoever's hands i t  may come, for every person 
is  chargeable with notice of its ultra vires character; but if a corpora- 
tion is of such character that  it may have occasion to execute or to take 
and endorse such instruments in the conduct of its business, and i t  
accepts a bill o r  executes a note, or endorses a bill or note, for  a pur- 
pose that  is  foreign to its objects, as where i t  gives its paper as an 
accommodation or in payment for property which i t  has no authority 
to purchase, the instrument will be binding in  the hands of a purchaser 
for value and without notice." Clark Corp., 176. 

3. The defendant having received the money of the plaintiff by the 
acceptances, and now holding i t  as its oTvn, without offer to return it, 
and there being nothins in the transaction that is illegal o r  against 
public policy, the defendant cannot avail itself of the defense of ultm 
vircs. 

"Public policy requires that  corporations should be confined strictly 
within the limits of their charters, and should not be allomcd to eser- 
cise powers beyond those expressly conferred that  would ke hurtful  to 
the public interest. B u t  where corporations have exercised powers inci- 
dental to those conferred and in furtherance of the general objects of 
the corporation, although the subject of the contract may not be within 
any express right conferred, they will be estopped from denying that 
they had authority to make such contracts. Good fa i th  to third parties 
who deal with such corporations and who may have no accurate knowl- 
edge of the extent of their powers under their charters recpires the 
adoption of this salutary rule. This rule has its foundation in the 
plainest principles of natural justice. When such corporations have 
receixed the benefit of a contract, if there is nothing in it that  is con- 
t rary  to public policy, there can be no just reason why they should not 
be required to perform it." Chicago Bld. Soc. v. C r w e l l ,  65 Ill., 459. 

"But again, if i t  be conceded that  the defendant had no power to 
enter into the contract of sale in this case and bind the company to per- 
form the obligations assumed, viewed as a mere question of corporate 
power, yet having undertaken to do so, and having received the full 
consideraion agreed to Ee paid by the plaintiff, and he having fulfilled 
his entire contract they cannot now be permitted to set up  that  excess 
of authority to excuse them from that  par t  of the contract which im- 
poses an  obligation upon them." DeGraf v. Am. Linen Co., 2 1  N. Y., 
127. 

3&176 
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"If a corporation h a s  r e c e i ~ e d  money or  property o r  t h e  benefit of 
serf\ ices under  an ul f rn  1!i1 P r  contract, the  courts a r e  ~ i ~ t u a l l ~  asreed 
t h t  i t  ma1 be compelIed to  refund the value of tha t  which i t  has  actn- 
ally 1ec .e i~c4  i n  all action clrrasi c r  contiactu ill a ])roper case o r  i n  a 
snit  f o r  a n  accomitilig." Cla rk  Corp., 177. See Ilanli3 v. L. Co., 123 
N. C., 2 6 ;  TIX+CS 1 .  R ~ a l t y  Co.. 134 N .  C., 48. 

In  Nutcli ins  7 ) .  flank., 128 N. C., i 3 ,  appro\  ed i n  I7ictor 1 ' .  Ilills, 148 
y. C., 111, the  Cour t  quotes the samr  doctrine ns anlrounced by the 
hi$est authorities, as  follows: "111 R .  I?. I > .  dfcCn7th?ja 96 U. S., 267, 
i t  is sa id :  'The doctrine of r r l t ~ c r  1 i r e s ,  n h e n  inroked f o r  o r  against a 
corporatioli, rliol~ld riot be idl0\17~d to prc\ a i l  ~ r h e r e  i t  woald defeat the 
cnds of insticc o r  n o r k  a lcgal wrong,' citing s e ~ e r a l  caases. -1nd i n  
C o n ~ d  of r 1 g ) i c z i l t ~ i r e  c. 12. R., 47 Ind . ,  407, ' A l t h o ~ ~ g l i  there m a y  he 
a d ~ f ~ c t  of p o n e r  ill the  corporatiou to rnake a contract,  yet  if a con- 
tract made by i t  i s  ]lot in violation of its charter  or  of a n y  s tatute  pro- 
h i b i t i ~ ~ g  i t ,  mid the corporation has  by i ts  promise induced a p a r t y  
re l+~g  on the prornisc and  i n  t-xecution of the  contract to  expend 
money and perform his  p a r t  thereof, the  corporation i s  liable on the 
contract.' I n  R. R. L'. T T C L ~ S .  CO., 83 P a .  St. ,  160, T h e r e  a corporation 
h a s  entered into a contract n h i ~ h  h a s  been ful ly  executed on the other  
part ,  and  nothiiig ren ia i i~s  f o r  i t  to do but  to p a y  the  consider a t '  ion 
promised, i t  will not be d lowed to set u p  t h e  plea of ultra I ires ' T o  
same purport ,  5 Thonip. Corp., see. 6084, and  cases cited." 

TVe are, therefore, of opinion the judgment must be 
Affirmed. 

CORA AND J U L I U S  P R I D E  V. PIEDMONT AND XORTHERN RAILWAY 
COMPANY. 

(Filed 27 Kovember, 1018.) 

Carriers of Passengers - Electric Railroads - Negligence - Strangers - 
Reasonable Anticipation-Instructions-Trials-Appeal and Error. 

A common carrier is not responsible in damages for injuries resultins 
from the unauthorized acts of strangers or other passengers on its cars 
which i t  could not reasonably foresee or an t ic i~a te ,  in the exercise of ordi- 
nary care, under the circumstances; and where a passenger on a n  inter- 
urban electric railway sues to recover damages for an injury received, 
when he was alighting a t  his station, from the sudden and unexpected 
forward movement of the car, after it  had come to a stop, and the evidence 
is conflicting as  to whether i t  was caused by an employee ringing the 
starting signal or a drunken passenger on the car doing so, whose condi- 
tion, from his appearance and demeanor, was not reasonably observable, 
or whose act could not reasonably have been anticipated, the refuqal by 
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the judge to specially instruct tlle jury upon this ~ i lnse  of the defense, 
upon a proper' prayer duly tendered, constitutes reversible error. 

XPPE~T,  by defend;nit from Louq, J . ,  at the Second ,lpril Term, 1918, 
of i t l e c ~ ~ ~ n - c i ~ ~ c  . 

This is all action to recoTer dani:lges for persona! injury caused, as 
is allcged, by tlle negligence of the dcferidant. 

Dcfe~idarit owns and operates a line of interurban elcctric railway 
bctwcen Cliarlotte and Gasto~iia, \ in  ltllynes Station, a regular stop. 
Plaintiff, Cora. I'ridt, purchased a ticket from Charlotte to Rhynes 
Station and l)ccame a passenger upon defendant's t rain of two cars for 
that point, leal-ing Charlotte ahout 10 :30 p. m., 23 December, 1016, and 

a 1011. duly notified the condnctor that  she desircd to alight a t  Rhpnes S t  t '  
Plaintiff, Cora Pride,  was accompanied by her husband, and when the 
train came to stop a t  Rhynes Station they bo'th proceeded to get off. 
Jiist after plaintiff's husband had aliqhted and as plaintiff herself mas 
in the act of alighting the train suddenly and without warning started 
forward, throving her xiolently to the ground, whereby she mas injured 
sexrrely, so that  slie was confined to bed for qome time. 

Plaintiff testified that  the colored porter, Bob Gayden, pulled the bell 
cord which caused the train to start prematurely, mhen he knew, or by 
using his faculties could 11a~ e linown, that  she was in the act of descend- 
ing the car steps. Defendant's witnesses testified that  this negro porter 
had the right to pull the bell cord, that  it  was part  of his duties. 

Defendant's witnesses testified that  the negro porter did not pull the 
bell cord and start the train, but that  a passenger on the train, ~vllosc 
name is unknown, pulled the cord and started the train. The  only wit- 
ness who testified that Gayden, the porter, pulled the cord and started 
the cars was the plaintiff. Gayden, the porter, testified that  he did not 
pull the cord and was on the ground when the car started, and he was 
corroborated in  this by the conductor, Taylor. 

J. X. Kendrick, a witness for  the defendant, testified as follows, 
to wi t :  '(I am the deputy sheriff of Gaston County, and was a passen- 
ger on the train the night Cora Pride fell out here a t  Rhyne. I do not 
recall the name of the man that  started the car, but i t  mas a white man 
standing right there close to me. H e  was a passenger in  the car, and 
got off a t  Mount Holly. H e  was on the train from here out there. 
H e  was drinking. I saw Bob Gayden on the ground. H e  was on 
the ground mhen the car started. The  man who started the car was 
under the influence of liquor. I f  they had been in the car they could 
ha re  seen it. The  conductor went through taking u p  tickets. I got 
after  the man about drinking. I was standing up in there. The  marl 
was not cutting u p  any. No, he had not been giving any trouble before 
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that. When the conductor was passing through the car he was behaving 
all right, He  had not been disorderly in Mr. Taylor's presence." 

The defendant requested his Honor to charge the jury n s  follo~vs: 
(1)  I f  you find from the evidence the facts to be that the defend:mt's 
train was started by a stranger, without authority from it, you will 
answer the first issue ('No." 

His  Honor refused to give this instruction, and the defcridant es- 
cepted. 

There was a verdict and judgment for the plaintiff, and the deferid- 
ant appealed. , 

Clarkson, Taliaferro & Clarkson for plaintiff. 
Osborne, Cocke & Robinson for defendant. 

ALLEN, J. Common carriers are held to the highest degree of care 
for the protection of passengers, and are liable in damages not only for 
the wrongful acts of their own agents, but for those of strangers if they 
could be reasonably anticipated. The principle is fully recognized in 
this State in Perry  v. R. R., 153 N. C., 296; Stan1e.y 11. R. R., 160 N. C., 
323: Mills v. R. R., 172 K. C., 266, and is correctly stated in brief of 
counsel for the plaintiff with citation of authority. 

'(While a common carrier is not an insurer of its passenger's safety, 
and is perhaps not bound to protect its passengers from injuries by third 
persons to the same extent and degree as from like injuries by its own 
agents or employees, yet it is the duty of its employees to esercisc great 
care and vigilance in preserving order and in guarding passengers from 
annoyance, violence or insult threatened by fellow-passengers. . . ." 
10 C. J.. 900. 

"The carrier must exercise the highest diligence reasonably practi- 
cable to protect passengers from assault, abuse or injury at  the hands 
of fellow-passengers or third persons, and the carrier is responsible to a 
passenger for a wrong inflicted by an intruder, stranger, or fellow- 
passenger, if the conductor or other servant knew or ought to haye 
known, or ouzht to have reasonably anticipated, that i t  was threatened 
or was'reasonibly to be apprehende& and it could, with the assistance of 
employees or other w i l l i ~ g  passengers, hare prevented it, but failed to 
do SO." 2 Moore on Carriers (2d Ed.), 1186. 

"The negligence for which the railway is lield liable is not the wrong 
of the fellow-passenger or the stranger, but is the negligent ornission of 
the carrier's servants to prevent the wrong from being committed. I n  
order that such omission may constitute negligence, there is involved 
the essential element that the carrier or his servants had knowledge, or 
with the proper care could have had knowledge, that the wrong was 
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imminent, and that he had such knowledge or the opportunity to acquire 
it sufficiently long in advance of the infliction of the wrong upon the 
passenger to have prevented it with the force at  his command." Hutchi- 
son on Carriers, see. 980. 

The converse of this proposition is equally true that  the carrier is 
not responsible for injuries resulting from the unauthorized acts of 
strangers which could not be reasonably foreseen or anticipated by the 
exercise of ordinary care, and it was this phase of the case the defend- 
ant  asked to have submitted to the jury in the instruction, which his 
Honor refused to give. See Fa?zshaw 2%.  Norfo lk  Trar t ion  Co., 10s Va., 
300; l l lcDonough v. T h i r d  A r e .  IZ. Co., SS N. Y .  Supp., 609; A~zdrezus 
v. N o r t h e r n  Pac.  R. Co., SS Wash., 139; Carg v. Los  dnge lcs  R. Co., 
157 Cal., 599; Krone  v.  Southtoestem,  ctc., R. Co., 97 Uo., 609; Cohcn 
u. Pa. ,  etc., Trans i t  Co., 228 Pa., 243 ; Jloore 1 % .  Woonsochet,  ctc., Co., 
27 R. 1., 460. 

The principle was applied in X i l l s  c. 22, A., supra, in which a nonsuit 
was sustained in an action to recoyer damages for an assault hp a fellow- 
passrnger, who was intoxicated, upon the ground that  "there was noth- 
ing in the condition or  conduct of George Wooten d1e11 in the presence 
of the conductor, or when he could have rewonably noted it, to give 
indication that  he was quarrelsome or unruly," and the evidence in this 
case falls directly within the rule stated. 

The plaintiff' and the other passengers liad traveled from Charlotte 
to R h p e ,  a distance of about seven miles, and requiring from twenty 
to thirty minutes; the conductor had been through the car, but Kendrick, 
apparently disinterested, and the only witness who testified to the con- 
duct of the stranger, said "the conductor did not see him drinking." 
(' The man mas not cutting up any." ('He had not given ang trouble 
before that. When the conductor was passing through the car he was 
behaving all right. He had not been disorderly in  X r .  Taylor's pres- 
ence," and there is no evidence to the contrary. 

The record as i t  now appears presents a sharp conflict between the 
plaintiff and defendant, dependent on whether the car was started by 
the porter or by a stranger, and the defendant was therefore entitled to 
the instnlction prayed for. 

New trial. 
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OLI\-ER v. FIDELI~Y Co. 

STATE EX REL ILkTTIE L. A. OLITER ET .\I.. V. THE UKITED STATES 
FIDELITY AND GUARASTS C O I I P A S S  ASD C.  E. GORHAJI, 

ADMIXISTRATOR. ETC. 

(Filed 27 Kovember, 1918.) 

1. Principal and Agent-Scope of Authority-Evidence-Duplicate Writing. 
A dl~yl ica te  of an  original written nntiiority to :In ; ~ g ~ n t  to nvt in resl>ect 

of the  matters in controversy, tliougli wisigilcd by tlic l,rilici]~:~i, i s  compe- 
tent a s  ericlence of the  authority therein coiiferred nliere i t  allpcnr.; tlint 
tlie principal lind pre~x~recl  tlie origi~inl alitl dul)lic..~tc~. sig1ic11 : I I I ~  w t : i i~~e t l  
the  foxuer  and returried the  duplicate lo his : I W I I ~ .  for  ill tlins :icti~ili the 
princil~al becomes n par ty  to the  traiisactio:i to tlic wlnc  cstcrlt ;I.: if lie 
had signed the  duplicate. 

2. Same -Contracts- Agreements -Statute of Limitations -1'rincipal and 
Surety-Litigation-Interests. 

A geueral agciit. without rcspcct to the r ~ s i ~ a l  .;colicx of s11(.1i :~ceucics. 
may biud his p r i ~ ~ c i l x ~ l  11y a n  act lie IV:I\ s[~wi:~Il ,v : ~ ~ ~ t I i o r i n y l  l o  d o ;  U I I ~  

where  a geuer:il n w ~ t  of ;I ciuety c~~rn]~: i ! iy  1 1 ; ~  i!i~li~cvtl :I W \ - ; I I Y ~  to forego 
suing his pr i l~ci l~al ,  a b ~ ~ r e t y  oil :L X I I ; I S ( ~ ~ \ - ; ~ I I  I I C J I I ( ~ .  1111til cert:~in l i t i q ~ t i m  
had termiriatecl, beurii~ji directly 1111oi; tllc, e t e r i t  of his 11riiicil)nl's liabil- 
ity, under l)romise not to 11lend the statute of lirnitatioiis, and there is  
evidence that  the agent mas authorized by his l~ r i i~c ipn l  to ac t  in t l ~ a t  liti- 
gation for i t ,  both a s  agent and attorney a t  l:l\v, i t  is  snliicient to be sub- 
~ n i t t e d  to  the  jury, upon the  question whether the  xgent's :~greeliicnt not 
to plead the  s ta tu te  of lirnitatiom mas within the tlirect :luthority given 
him hy his principal, the  surety comI)any. 

3. Contracts -Statute of Limitations -Statutes -Writing -Par01 Agree- 
ments-Equity. 

A 1)romise not to lllead the  s ta tu te  of limiiations, founded u ~ o n  a 
sufficient consideration, i s  not required by O.LU s ta tu te  to be in wi,itiiig, 
Revisal, see. 371, and the par01 promise is u:)held upo~ i  the equitable prin- 
ciple tha t  to permit tlie debtor to n w i l  hil~iself of i t s  benefits before the  
s ta tu te  had run am1 then deny his obligtitioii w x ~ l t l  be :~pairist good con- 
scicnc.e niid teiid to encourtige f raud.  

APFE IT, by defe1id:mt f ron i  ( ' u , i i co r ,  .7., a t  tlic li 'c~l,r~~ar,v ' rerin.  1918, 
of C I-MIIERL mn .  

Tlic: facats Iicccswry to  ail t ~ ~ i t l ( > l . s t a l ~ d i ~ i ~  of t11c' cliio.stioi~s p ~ c s c r ~ t e d  
a r c  s t a i d  in  ti!(> report of a folviol. al111cvll (174 S. C.? 417), c s c ~ p t  
t h a t  a t  t h e  s t w l ~ d  t r i a l  t he  p l a i ~ ~ t i f i ' s ,  i i i  1 ~ 1 ) l y  to  i11c p10:1 of  t lw stntr~te 
of l i n l i t a t io r~s ,  c m ~ t c l ~ d c d  tliitt tiicy n.01~. ii~(lr!c.vil t o  tl[)lay tlre r o r l i l i w m -  
merit of t h i s  : ~ r l . i o l ~  by t h  ~ ~ q u c s t  of t!ir qr i~c~i , : l l  agc.111- of t11( ,  clei'encl:\nt 
not to  m e  : I I I ~  by tlic l ) r o ~ i ~ i s ~  ]lot 10 ~ J ~ C J : I ~  1 1 1 ( ,  t i i t i l t ( >  of l i ~ ~ i i t a t i o n s .  
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There was evidence tending to prove this contention of tlie plaintiffs, 
but not that any request or promise was in writing. 

At the conclusion of the evidence the defendant moved to nonsuit the 
plaintiffs upon the ground that tlwrc was no writing tending to prore 
the r4ues t  or promise, and upon the admitted facts the plaintiffs' cauqe 
of action was barred. Motion was denied, and the defeudant excepted. 
Tllcre are other exceptions, which will bc referred to in the opinion. 

There was a verdict and jidgment for tlie plaintiffs, and the defendant 
appealed. 

S ' i ~ c l a i ~ .  cf2 Dye for plaintiffs. 
E. C.  Davis and  J .  C. il lcline for hefendant .  

ALLEN. J. When this action was tried the first time in the Sugerior 
Conrt i t  was held that the defendant mas not protected by lapse of time 
under the plea of the statute of limitations because it was a foreign cor- 
poration and had not appointed a process agent in the State, following 
Voiic-cr 1 % .  C e d a ~  I P o ~ h s ,  152 N. C., 656, but this ruling was wrersed 
on appeal and a new trial ordered upon tlie ground that, whilc no rcgu- 
lar process agent had bren appointed, the defendant had : ~ t  311 h i e s  
after the cause of action accrued a general.agent in the county of Cum- 
berland upon whom the snmnions might haye been served, :lnd but for 
this fact the judgment in faror of the plaintiffs would have beell 
affirmed. See A n r l c ~ s o ~ t  1 . .  Fidelity Co., 174 N.  C., 417. 

At the second trial the ~h i i i t i f f s  replied to the plea of the sttltute of 
limitations that the conlnmicement of the action had been delayed at 
the request of the same general agent, and because they were led to be- 
lieve by his conduct 2nd pronlises that the arnoxmt due would be paid 
as soon as the claim of A h .  Chedister was settled, and that the lapse of 
time would not be  lied on, and the defendant met this position of the 
plaintiff.. by the contention that the agent was one of limited powers, 
that he was not a general agent and could not bind the defendant except 
in  the execution of certain bonds. and that defendant was not therefore 
bound by his request not to sue, or by the promise not to plead the 
statute of limitations, and further that no request or prornise of tlie 
agent could avail the plaintiffs because not in  writing. 

The important questions, therefore, presented by this appeal are ex- 
ceptions to evidence tending to shod the authority of the agent, the 
extent of the powers of the agent, and whether the request not to sue 
and the promise not to plead the statute of limitations must be in 
writing, and these will be considered in their order. 

 he-plaintiff offered in evidence a paper-mrriting in which the agent 
agreed with the defendant, among other things, "To assist in the i l k s -  
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tigation and settlement of claims made upon bonds, policies, or the com- 
pang's other insurance." 

This paper was objected to because it was not signed by the defendant, 
but i t  was properly admitted because i t  was in  evidence that the paper 
was prepared by the defendant in duplicate and sent to the agent for 
his signature; that he signed both copies and returned them to the 
defendant, and that the defendant then sent one copy to the agent, 
retaining the other. 

When the defendant prepared the paper and required the agent to 
agree with the defendant to do certain things, and retained it in order 
that i t  might enforce its terms, i t  became a party to the agreement, as 
much so as if its signature had been attached. 

While this agreement mas in force the widow of the guardian, John C. 
Gorham, then Mrs. Chedister, filed a claim against the estate of the 
guardian, seeking to have a debt due her of about $6,000 declared a 
charqt: ml the residence lot. 

The defendant was interested in this litigation because if the claimant 
succeeded, the assets from the estate of the guardian applicable to the 
claim of the plaintiffs in this action would be reduced and the liability 
of the defendant herein correspondingly increased. The agent notified 
the defendant of the pendency of the litigation, and it employed an 
attorney to represent it with the agent, who was also an attorney, which 
they did, although the defendant was not then a party to the record. 

The claim of Mrs. Chedister was not finally settled until 1916, less 
than a year before this action was commenced, and then in favor of the 
defendant's contention (see I n  r e  Gorham, 173 N. C., 2 7 2 ) ,  and while 
pending the plaintiffs made frequent demands upon the agent for pay- 
ment of the amount due them, and were met by the request to wait 
until the Chedister litigation ended in order that the amount to be 
applied from the guardian's estate could be ascertained, and by the 
assurance that defendant would pay without regard to the lapse of time. 
The agent then had in charge for the defendant, as agent and attorney, 
the interest of the defendant in the Chedister claim, which was closely 
related to the demand of the plaintiffs, a t  the time the requests and 
promises were made, and these were to promote the interest of the de- 
fendant and inured to its benefit. 

Under these conditions, considered in connection with the evidence of 
the agent that he was general agent and the requirement in the agree- 
ment to assist in the settlement of claims, we are of opinion there is 
ample evidence of authority in the agent to bind the defendant by the 
promise not to plead the statute of limitations, as the principal is respon- 
sible for the acts of the agent when specially authorized, and also 
"When the agent acts within the scope of his apparent authority, unless 
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the third person has notice that the agent is exceeding his authority, the 
term 'apparent authority' including the power to do whatever is usually 
done and necessary to be done in order to carry into effect the principal 
power conferred upon the agent and to transact business or to execute 
the commission which has been intrusted to him." Bank v. Ba?y, 1-13 
N. C. ,  331. 

The remaining question is whether i t  is necessary for the request and 
promise to be in writing, tlie defendant relying on lievisnl, sec. 371, 
which is as follows: "No aclrnowledgruent or pl.omise shall be received 
as evidence of a. new or col~tinuing contract, from which the statutes of 
limitations shall rnn. nnl(1ss the sanic. be contained in some writing 
signed by the party to be charged tllcreby; but this section sl~all  not 
alter the effect of any pynien t  of principal or interest." 

I t  is true that Smith, (7. .J., for whose learning we ha le  the highest 
respect, said in a concurring oljinion in ,Jo!/tler u. Masscy, 97 N. C., 
153, that this statute :~l~ljlicd to promiscs not to plcad the, statute of 
limitations, and this is refc~wrl to without appora l  or disapproval by 
Clark, C.  J., in Rrown I . .  R. I?., 147 N. C., 217, but the opinion of the 
majority of the Court in Jo!/i,cr I.. AICISSC~J XIS the other way, and it is 
expressly decided in Cccil r > .  I l r u d e ~ s o n ,  121 N. C., 244, that the statute 
has no application, and that requcsts not to sne and promises not to plead 
the statute of limitations nred not be in writing. 

I n  giring effect to such requests and promises, the courts proceed 
upon the idea of an equitable cstoppel, holding that it would be against 
good conscience and to encourage fraud to permit the debtor to repudiate 
them when by his conduct he has lulled the creditor into a feeling of 
security and has induced him to clcl:~y bringing action (Da77iel v. Comrs., 
74 N. C., 494 ; H a y ~ n o ~  e c. Cotn?s., 85 X. C., 268), and i t  is now "set- 
tled that if plaintiff was prc~ented from bringing his action during the 
statutor,~ period by sllcll conduct on the part of the defendant as makes 
it inequitable to llini to plead thc statute, or by reason of ally agree- 
ment not to do so, he will not be permitted to defeat plaintiff's action 
by interposing the ple:~." il'omlittson 7%. Btmwtt, 145 N.  C., 281. 

"A debtor has frequently been lleld to be estopped from relying on 
the statute as a defense where by acts of a fraudulent character he has 
misled the creditor a i d  induccd him to refrain from bringing suit 
within t l ~ e  statutory pcriod. And if a defendant intentionally or negli- 
gently misleads a plaintiff by his misreprese~~tations and causes him to 
delay suing until tlie statutory bar has fallen, the defendant will he 
estopped from pleading the statute of limitations. And the prevailing 
view seen~s to be that thc  doctrine of cstoppel applies where the creditor, 
before tlw debt is barred, is lull(d into security by the oral promise of 
the debtor that 11c will not n ~ a i l  himself of the statute of limitations, 
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and suit is delayed by reason thereof. It is  not necessary that  the tl(~btor 
should intend to mislead, but if his declarations are such 3s are calm- 
lated to  mislead the creditor, who acts 11po11 tllcill i l l  eootl faitll. an 
estoppel will be created." 17 R. C. L., 834. - - -  I n  the note to -Missouri R. R. P .  Pmtt ,  ! )  . \ I I I I .  (':lscls, i .I.), a large 
number of cases are cited in support of thc, ~ I : I ~ ~ ~ I I I ~ ~ I I ~  that  "It i j  :L mcll- 
settled general rule that  a defendant who 1125 ]lot c,~l~rclssl> nr:li\cd the 

from setting u p  the statute where his c.otltl~irt, tlloiigll 11ot fr :~iid~il(~li t ,  
has nerertheless directly induced the ~II : I  i l l  i i f f  to tl(xl:~y 1114 ~ ~ g i  I I ~  si!it 
unti l  after  the expiration of the statutory l)c~.io(l." . \ I I ~  i l l  S c / t ~ ~ o / d ~ ~ t ~  1,. 
Young, 161 U. S., 334, the Court says, "l)(~f(v~(l i~ll t  r (~ l i (~s  ~lliiil~ly 1111011 

the fact tha t  the statutory period of r edcmpt~o~ i  uils :~llo\ \cd to cs])iw 
before this bill was filed, but the court bc,lon- fonlltl i l l  thii co~n~ection 
that  before the time had expired to redeel11 the> ~)rol)c.rty the plaintiff 
was told by the defendant Stephens that  11(. \\onltl ilot be pushed, that  
the statutory time to redeem would not 1 ~ .  i1rsi5tc.d 11po11, aild that  the 
plaintiff believed and relied u ~ o n  such :li.ui a1lc*cb. T = i ~ d c r  such circurn- 
stances the courts have held with great i l ~ l : ~ l ~ i m i t v  t11:ii tht: 1)urcliaser is 
estopped to insist upon the statutory ~~cjriotl, i~o t \v i t l l~ t t~~ i t l i i~q  the assur- 
ances were not in writing, and wew ~ i i ; ~ d c  ~vitliout col~sidcratio~i, upon 
the ground that  the debtbr was l n l l d  illto a f;llse seci~rity." 

There was, therefore, no error ill de~lyiilg the ruotio~l to nonsuit on 
the ground that  the promise was not ill writing. 

W e  have examined the other exceptions, many of them taken to pre- 
serve the rights herein considered, and find nothing that  would warrant 
a reversal cf judgment. 

N o  error. 

OF CALDTVELL AND E. L. STEELE, TREASURER, V. 

JOHN J. GEORGE. 

(Filed 4 December, 1918.) 

1. Appeal and Error-Findings-Consent-Evidence. 
Where, by agreement, a jury trial has been waived by the parties to an 

action and, by consent, the judge has found the facts upon the evidence, 
his findings are not reviewable upon appeal when supported by the evi- 
dence. 

2. Bonds-Municipal Corporations-Bills and Notes-Presentment for Pay- 
ment-Delays-Payee's Request. 

Where nonresident bidders for an issue of county bonds, through the? 
authorized agent, has put up their checks required as a condition prece- 
dent, as evidence of good faith, and later request a special act of the Legis- 
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lature to be passed to give the bonds validity, and also a decision of the 
Supreme Court decision thereon, evidence that  they acted throughout with 
the county commissioners to produce the result they requested is  sufficient 
evidence that  they had not withdrawn their hid, and their checks given 
for the faithful performance of their obligations, presented for payment 
within a reasonable time thereafter, a re  subject, in an action brought by 
the county, to the damages sustained by reason of a resale of the bonds, 
made necessary by their conduct. 

3. Same-Principal and Agent. 
Where the authorized agent of nonresident bidders for a n  issue of 

county bonds has endorsed the notes of his principal required as  a condi- 
tion precedent, and given his own note, with his principal's endorsement, 
as  a pledge of their good faith in making the bid, and has actively partici- 
pated in and requested the delays necessary to satisfy his principal as  to 
validity of the bonds. his endorsement and note carries with them a per- 
sonal liability, and his conduct is evidence that his liability htls not ceased 
or the bid withdrawn, and the county may maintain a personal action to 
recover on the notes given, to the extent of its loss occasioned by its being 
forced to make a resale of the bonds. 

4. Contracts-Writing-Ambiguity-Evidence-Conditions-Parol Evidence. 
The surrounding circumstances of the parties, when relevant, and pnrol 

eritlence thereof, is competent to show the agreement of the parties to the 
written contract, which the lam does not require to be in writing, when i t  
is  expressed in ambiguous language or susceptible of more than one inter- 
pretation; and this principle applies to  a contract made with an agent 
relative to his having also assumed a personal liability thereunder. 

5. Appeal and Error-Evidence-Competent in Part-Objections and Exceg- 
tions. 

Exceptions to evidence which is  competent in part will not be sustained 
on appeal. 

6. Principal and Agent-Bills and Notes-Delay in Presentment-Agent's 
Liability. 

Where an agent has incurred a personal liability on negotiable instru- 
ments given in behalf of his principal, he may not avoid payment on the 
ground of delay in presenting them for payment when it  was caused a t  
his own request and by his own conduct. 

7. Same-Evidence-Correspondence. 
Where a n  agent seeks to avoid liability on notes he has given in his 

principal's behalf, whereon he is personally liable, on the ground of delay 
in presenting them, and there is evidence that  this delay was occasioned 
by his own request and conduct, his correspondence with the payee bear- 
ing directly upon the question is  competent against him in an action to 
recover upon the notes. 

APPEAL b y  defendant f rom Cline, .T., a t  the  M a p  Term, 1918, of 

T h i s  is  a n  action to recover judgment against the  defendant George 
as endorser of certain checks of Sidney Spi tzer  & Go. aggregating $1,900 
and  a s  d rawer  of one check for  $1,100. 
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A jury trial was waived and the court found the facts and announced 
certain conclusions of law as follows : 

1. I n  the fall of 1916 the corninissioners of Caldwell County deemcd 
it necessary to issue and sell $50.000 of county bonds, the proceeds to 
be used: $38.000 thercof for rebuilding roads and bridges destroyed in 
the Ju ly  flood and $12,000 for purchasing a new site for a county home. 
They ad~er t i s ed  for bids for such bonds to be opened on 6th December, 
and Sidney Spitzer & Co., of Toledo, Ohio, through the defendant, 
John  J. Georce, as their agent, filed a bid for the same a t  par, with 
accrued i n i e r ~ s t  to dclilery, and a premium, the rate of interest and 
time of maturities bein? fully understood and agreed upon. The com- 
missioners had specified that  each bid should be accompanied by a certi- 
fied check for  $3,000, payable to them or the county, to support and 
protect t l l ~  bid and as security for its lm-forinance. X r .  Gcorge de- 
posited five cliecks dated 24 S o ~ c m b e r ,  1916, aggregating $1,900, drawn 
by Sidney Spitzcr 6. Co., payable to '(Jol111 J. George, agent," endorsing 
each of tilein "John J. Georgc, agent," and liis own check for $1,100 
on the F i ~ s t  Sat ional  l iank of C'herry~ille, X. C., payable to the order 
of Mr. J. IIari i i~ctoil ,  rhair111a11. 

2. Kpitzer & C'o. r c f ~ r r e d  the matter to Iloli. John P. Thompson. 
corporation l a y e r  of Kew york, nho  expressed doubt as to the validity 
of both tlie road alld bridze ho~ids mld the county home bonds. On  9th 
January,  1917, the plaiiitiffs and thcir attorneys procured the passage 
by tlie General Assembly of an act to authorize Caldwell County to 
issue bonds to i l n p r o ~ e  and, rnai~italn the public roads and refund tlie 
debt ilirurred for building roads and bridges and to secure a site for 
and build a new couiity home. 

3. This still did not leniovc t l i ~  doubt from the mind of A h .  Thoinp- 
son, counsel to Spitzer & Co., and lic was yet unwilling to certify the 
bo~ids to be valid and binding upon the county. I t  resulted that  a case 
was ro~istituted for tllc Supreme Court, Conzrs. 1 % .  Spitzer ,  173 S. C., 
147, opinion filed 13 Xarcli, 1917, i n  wl~ich the ~ a l i d i t y  of the county 
home bonds was upl~eld and the doubt about the road and bridqe bonds 
raised by the dccision of the ( 'ampbell (Ohio) case disposed of by our 
own decisions in Reilrlr 1 % .  Ihri l iam,  Ilanliin 7,. Gaston County, and 
R i c h a r d s m  u.  Conzrs. of Caldz~'r11, opinions handed do~vii 30 Nay,  1917. 
The latter case was made up a t  the suggestion of Spitzer & Co., as 
shown by their letter of 15  i\larch, 1917, they also having suggested a 
court decision touching the county llonie bonds in tlieir letter of 5th 
February. They were ready and willing to take tlie bonds, as their 
correspondence shows, up  to X a y .  1917 (and in  &larch had the fo rm of 
tlie $38,000 road bonds printed and sent to commissioners), provided 
always X r .  Thompson approved and accepted them. On 24th May they 
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notified the attorneys of the plaintiffs that they held themselves no 
longer obligated to take the bonds and asked a return of their certified 
checks. The reason given was on account of the unreasonable delay in 
the delivery of these bonds. 

4. The defendant John J. George was the agent for the bidder for 
the bonds, a relationship well known to all concerned. The checks or 
drafts by him were not on and certified by any bank, but were certified 
by the drawer, Spitzer & Co., to be good when properly endorsed. When 
he tendered them to the board of commissioners he added his own check 
for $1,100 to make up the required deposit of $3,000, and stated to the 
board that he was solvent and had property in North Carolina sufficient 
to make his endorsement good, as well as his own check good. The 
board accepted these papers and contracted to sell the bonds to his prin- 
cipal, Spitzer & Co. H e  requested the board not to send them in for 
collection, saying he would replace them with New York Exchange. 
On 1 June, 1917, he wired plaintiff's attorney, "Suggest you not press 
payment of my check. When you get Supreme Court decision we may 
be able to adjust matters." 

5. The defendant was acquainted with the status of the transaction 
when he wrote the letter of 5 January, 1917, and was inquiring about 
its progress on 26th March and seeking to aid in its confirmation on 
6th April, 9th and 31st June, and as late as 3d August, several months 
after the bonds had been declined by his principal. H e  had not then 
and did not demand a return of his check. 

6. Spitzer & Co. did not elect to withdraw their bid, nor did the de- 
fendant, their representative and agent, elect to do so, because the bonds 
for roads and bridges ($38,000) could not legally be issued in  Decem- 
ber, 1916, except upon approval by popular vote or without the assist- 
ance of the act of Assembly, ratified 8 January, 1917, being chapter 67, 
Public-Local Laws of 1917, but continued the bid in force, giving oppor- 
tunity to the plaintiffs to have themselves clothed with authority and to 
resolve any further doubts by Supreme Court decision. While on sev- 
eral occasions in the spring of 1917 making some complaint of the delay 
and trouble incident to their issue, both Spitzer & Co. and the defendant 
reiterated their willingness to accept them if legal, this until 24th May, 
as before stated, Spitzer & Co. were on 11 January, 1917, notified of 
the legislative enactment of 9th January, above mentioned, repealing 
chapter 468, Public-Local Laws of 1913, and on 15th January they 
authorized Mr. Thompson to prepare a resolution to be adopted by the 
commissioners of Caldwell in  compliance with this special act of the 
Legislature. 

7. On 2 February,'1917, Mr. Thompson, attorney for Spitzer & Co., 
rendered an opinion declining to approve of the county home bonds, but 
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approrillq the road and h~-idqc~ h t l s .  0 1 1  11 th Il'cxl)rilarv Spitzrr & Go. 
proposed to take t l ~ r  road bonds at a prwtiniii of $361 and the county 
home bonds a t  a lmmiuni  of $174, alicl 1 1 1 ~  coul~ty board assentrd to 
this. T h r  Spitzer & Co. checks wrc?  1) r~w1l t (d  to them for payment on 
35 June,  1911, and payrrrel~t was rcf~~sotl .  tlici wason gircn tlw notary 
being "contract not complete." Tllcy wercs ilw11 lrot~stecl .  The George 
clleck was on 4th June  prcsnlted to th r  ('ltrrryrille bank, on which i t  
was drawn, and payment refused as hal-illg bren stopped by him. I t  
was then protested. The delay in preseui~tion ill each case mas a t  the 
spwial in~'a1lc.c~ and rcquest of tlic. t1cfcnd:lnt. 

8. Later  the plaintiff board ordered the bo11ds to be  sold and directed 
tha t  action be take11 for the recovery of ally deficiri~cp or lossage below 
the bid of Spitzrr  & Co. They were finally sold to Cnrnmings, Prudden 
& Co. at par, accrued iittrrt.st, and a p r c i n i ~ ~ m  of $137, but a t  a rate of 
545 pcr cemt interest, no bids I~ar i l ig  beeu recei~ctl  for 434 or 3 per cent 
bonds. The  shortagc ill thc~ procwds of s11rl1 s:~ltx bclow the hid of 
Spitzer 6- Co. was mow than $3,000. The checks aggregating $1,900 
were on 24 Ko~ember ,  1916, (prior to tlicir d(1lirerp to the plaintiffs) 
certified by Spitzcr & Co. to be good whe~ i  properly endorsrd. The  
plajntiffs are the owllers and holders of said elicclis ;IS ~ w l l  as the :]fore- 
said i ~ ~ d i ~ i d u a l  chwk of the defendant George. Tliey brought this suit 
agai~ist  him a1o11~. 

9. The court finds that Mr.  George meallt to sag to the comnlissioners 
that  he personally assnred and guaranteed them that  his principals 
would keep and perform their ljroposcd contract, and Ile was depositing 
evidences of debt to the an~ouu t  of $3,000, to thc payment of ~ ~ h i c h  in 
due course he was personally obligating hinlself ill order that the board 
might not reject the bid on account of any failure to make the deposit 
required as a condition precedent. I t  conchldt~s and holds as a matter 
of law that  he thereby bound himself to the extent of this $3,000 for 
the performance of the contract upon the par t  of his princip:rls. 

10. The  court is of the opinion that the county commissionrrs could 
not legally issue the $38,000 of road and bridqe bonds prior to the 
enabling and validating act of Assembly of 9 Jannary,  1917, and that, 
therefore, Spitzer & Co., or the defeudant, could have a t  any time 
recalled their bid and have withdrawn it,  though the $12,000 of county 
home bonds were a t  all tinies regular and valid. They did not do this, 
but assented to the acx of validation and kent their bid intact. So the 
court holds that  the co&mct was not void i r  avoided on that  account. 

11. As to the resolution$ adopted by the board of county comrnis- 
sioners of February, 1917, superseding, rescinding and annulling all 
other resolutions (now found as a fact to  have been prepared by Mr. 
Thompson, representing Spitzer Rr Go., and adopted a t  his and their 
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snggcstiori and request), tlr(1 collrt holds as a matter of law they did not 
11:l~c tlle cffcct of c>:l~rcdc.lilrg alrcl : ~ ~ i ~ n ~ l l i ~ r g  the contract for  the purcliase 
of t l ~ v  h ~ r d s ,  h i t  \\:IS ill1 a 1):u.t of the rnetliod or course deemed by 
Ilh.. 'l'lionipsoi~ Ilec2ess:ng to hcl 1)lu.wrd to carry out the c o ~ t r a c t  legally 
a ~ r d  c f f c~ tu :~ l ly ,  a~icl this \ v a i  c.o~rcal~rrcd in by all partics, i~ichldirrg the 
dcfendaut. 

12. As to tlrc so-vallcd I I ~ ~ V  rorltract of 14 February, 1917, tlie court 
is :~ lso  of ol~ilrion, and so holds, that  it  ~ w s  not a new and separate con- 
trnct to sul)rrscdc tlw origilral to the exterit it  would release the $8,000 
deposit, hut was r l  pnrt of the worlii~rg out of the difficulties wliich in 
on(. way a n d  a~rotllcr I I : I ~  o lwatcd  to delay the consummatio~i of the 
trat lr ;  that  said dc1)osit ~ w s  still ill f o rw  to semre the performance of 
tliis :~nlcnded I)roposit in~~, a~i t l  that thc clefenda~it also vontinued to be 
hornid thereon. 

18. 1 7 1 ) ~ 1 i  tllc d ( ~ f e ~ r w  of u~rrc~asoi~ablc delay, tliis is to be determined 
i11 tllc light of all tlre facats a ~ r d  the conduct of both parties. Neither 
the defcudarrt nor his pri~rcip:lls stood npon this ground, but exteiided 
again mrd agai~r  to the ]) l :~i~it iffs  tllc opportunity to clear u p  the objec- 
tions of NI.. 'L'llonrpsoi~, so t l~a t  tl(t1ivery of the bonds could be made, 
and it is c~o~ic~ludcd aird 11(.1d i11 l:i\v that when the notice was giren on 
24th May tlrcrc had riot I ~ w r  swli  u~ireasonablc delay as to relcase the 
pur:~llaseis from tlrc obligatio~is of tlieir contract. The  plaintiffs were 
ablc, ready, a ~ r d  illilrg to dclivcr the bonds to defendant for Spitzer 
& Po., or  direct to tlic latter, for  more tlian four nionths prior to 24th 
May, and they ncrc  legally bound and obligated to take,them during 
that  time and on tlir. day of tlieir noticr of refusal. 

14. F rom a consiclcn~tioli of the foregoing, i t  is clear that  any loss, 
eq~li tably speakiilg, ouplit to I)c bor~re by Sidney Spitzer & Co. Bu t  
they arc  not bcfore tll? conrt and there is no jurisdiction over them. 
Jolm J. Geoi-gc is the only defcudant, and the court concludes and 
adjudges that 11c is liahlr to  tlie plaiutiffs upoil his endorsement and 
check for anj- loss sustai~ied by tlieni u p  to $3,000; and i t  having been 
found as 14 fact that  they suffered a loss upon the resale of more than 
that  amount, the plaintiffs are entitled to judgment against the defend- 
ant  for  $3,000 and cost of action. 

The  contentions of the defendaut are : 
1. Tha t  tlie drafts and checks were deposited as an  evidence of good 

fai th on the par t  of Sidney Spitzer & Co. in performance of an  agree- 
ment of 6 December, 1916, and that  this was an  absolute nullity. 

2. T h a t  the attempted contract of 6 December, 1916, was expressly 
rescinded and annulled by the plaintiff on 9 February, 1917, and later 
by the negotiations and agreement of 14th February and 5 March, 1917. 

3. That the defendant was a disclosed agent, the scope of his agency 
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fully known; that in any view of the case, the drafts for $1,900 were 
the obligations of Sidney Spitzer & Co. alone, and that he, the known 
agent, incurred no personal liability. 

4. That if it were conceded that the defendant was ever liable, he 
was never more than a surety for another under the contract of 6 De- 
cember, 1916, and that by reason of the rescission and modification of 
9th February and 5th March he is discharged. 

5. That if it were conceded that the defendant was ever liable, he (the 
defendant) is discharged because of the failure of the plaintiff to pre- 
sent the instruments in a reasonable time. This is especially urged in 
the case of the drafts. 

6. That there was no proper evidence of damage. 
The defendant also took several exceptions to the evidence, which will 

be referred to in the opinion. 
Judgment was rendered in favor of the plaintiff, and the defendant 

appealed. 

W. C. Newland and Mark Squires for plaintiff. 
Mason & Mason, Lawrence Wakefield, and George W. Wilson for 

defendant. 

ALLEN, J. A jury trial being waived, the findings of fact by the 
judge have the force and effect of a verdict, and are conclusive upon us, 
in the absence of an exception that there is no evidence to support them 
(Matthews v. Foy, 143 N.  C., 384), and there is no such exception in 
the record. We have set out these findings at length because they meet 
and answer every position taken by the defendant and fully sustain the 
judgment in favor of the plaintiff. 

I t  is true the checks were deposited to guarantee the performance of 
the contract of 6 December, 1916, and that the plaintiff was without 
authority at that time to issue the bonds, but his Honor finds that 
neither Spitzer & Co. nor the defendant elected to withdraw the bid for 
the bonds or demand the return of the checks because the bonds could 
not be legally issued, but that, on the contrary, they "continued the bid 
in force, giving opportunity to the plaintiff to have themselves clothed 
with authority and to resolve any further doubts by Supreme Court 
decision." And the same finding applies with equal force to the second 
contention, the resolution of 9 February, 1917, and the negotiations and 
agreement of 14th February and 5 March, 1917, being with the knowl- 
edge and approval of Spitzer & Co. and the defendant, the court finding 
further that "while on several occasions in the spring of 1917 making 
some complaint of the delay and trouble incident to this issue, both 
Spitzer & Co. and the defendant reiterated their willingness to accept 
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them if legal, this until 24th May," a t  which time the plaintiff was 
ready and able to issue the bonds. 

The personal liability of the defendant George is put beyond contro- 
versy because i t  is found that at  the time the drafts and check were 
deposited by him he "meant to say to the commissioners that he person- 
ally assured and guaranteed them that his principals would keep and 
perform their proposed contract, and that he was depositing evidences 
of debt to the amount of $3,000, to the payment of which in due course 
he was personally obligating himself in  order that the board might not 
reject the bid on account of failure to make the deposit required as a 
condition precedent" (finding 9). 

This finding is based on the evidence of Mr. Squires, who testified: 
"I know the handwriting of W. J. IIarrington, chairman of the Board 
of Commissioners of Caldwell County. I saw him endorse the check of 
John J. George, No. 8321, dated t5 Gecember, 1916. I heard Mr. George, 
the defendant, say that he signed this check, and that Mr. Harrington 
endorsed it. I had a further conversation with Mr. George in reference 
to that check. At the time of the original negotiations I was not in 
Lenoir, but I met Mr. George in Raleigh very early in the month of 
January, 1917. I had a talk with him and a Mr. Emory; he wds intro- 
duced as being a representative of Sidney Spitzer & Co., Toledo, Ohio. 
H e  said the checks were drawn by Sidney Spitzer & Co. in his fa-lor as  
agent; that he did not have certified checks drawn by a bank, blxb he 
made the checks over to the Caldwell commissioners and made a state- 
ment to the board that he was solvent and had property in North CFIO- 
lina sufficient to make his endorsement good, as well as his own c eck 
good. and he requested that these checks be not sent in  for payment. 
Furthermore, he stated that he told the board not to send the chec'xs in, 
that he mould replace them with New York Exchange." 

To the foregoing evidence, and all of it, the defendant objected and 
excepted in apt time. 

The exception could not be sustained in any event because i t  is 
directed to all of the evidence of the witness, some of which is compe- 
tent beyond question (Phillips v. Land Co., 174 N. C., 545)) but we are 
also of opinion the part tending to show personal liability of the de- 
fendant, to which the argument has been chiefly directed, is not objec- 
tionable because the personal liability of the defendant as agent was 
dependent on surrounding circumstances and conditions, and "When- 
ever the terms of a contract are susceptible of more than one interpreta- 
tion, or an ambiguity arises, or the extent and object of the contract 
cannot be ascertained from the language employed, par01 evidence may 
be introduced to show what was in the minds of the parties at  the time 

39-176 
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of making the contract and to determine the object on which it was 
designed to operate." 10 R. C. L., 1065. 

"So where it is uncertain on the face of an instrument whether it 
was intended to bind the principal or. the agent, par01 evidence is ad- 
missible to explain the latent ambiguity, and to aid in  the interpreta- 
tion." 10 R. C. L., 1067. 

The delay in the presentation of the drafts and check "in each case 
was at  the special instance and request of the defendant'' (finding 7), 
and he cannot now complain that the plaintiff did not demand payment 
earlier; nor does any change in  or modification of the original contract 
have the effect of relieving the defendant from liability because the 
action of the plaintiff was with his knowledge and approval and at  his 
instance. Even after Spitzer & Go. attempted to withdraw their bid on 
24 May, 1917, the defendant, instead of asking that the drafts and check 
be returned, continued his negotiations with the plaintiff and recognized 
the contract to be in force. On 1st June he telegraphed counsel for 
plaintiff, "Suggest you not press payment my check. When you get 
Supreme Court decisions we may be able to adjust matters," and he 
wrote on 4th June, "Arrange meeting your county board for next Mon- 
day. Want to get everything adjusted satisfactorily." During all this 
time the plaintiff was endeavoring to meet every objection and held 
itself ready to deliver bonds, whose legality could not be questioned. 

The evidence of damage is that, upon refusal of Spitzer & Co. and 
the defendant to take the bonds according to their contract, the plaintiff, 
after exercising due diligence and proper precautions, was compelled to 
resell the bonds a t  a loss in excess of the amount of the drafts and check, 
which justified the finding as to damages. The correspondence between 
the parties, to which objection was made, was competent as explanatory 
of the delay and for the purpose of showing that the original bid, with 
its securities, was kept open and was continuing. 

The conclusion and judgment of his Honor are in our opinion just, 
and are supported by the facts and the law applicable thereto. 

Affirmed. 

IN.RE WILL OF J. N. LEDFORD. 

(Filed 4 December, 1918.) 
-- . 

Wills-Letters-Holograph Wills. 
A letter written by the deceased a few days prior to his death, giving a 

list of his property and effects and of his indebtedness, and made in favor 
of his wife, requesting the addressee to so invest his property that she 
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will "get it as she needs it," so that she will have a plenty as long as she 
lives, etc., is valid as a holograph will appointing the addressee as esecu- 
tor, etc., when meeting the requirements of the law that it beiug the testa- 
tor's handwriting, his signature appearing therein, and sealed and found 
in the writer's safe among his valuable papers, etc., there being no par- 
ticular form of a will necessary, and the writing in question evincing an 
animo testandi. Spencer u. Spencer, 163 N .  C., 88, cited and distinguished. 

APPEAL by caveator from Lo?tg, J., at the September Term, 1918, of 
ROWAN. 

This is a caveat to a paper-writing offered for probate as the will of 
J. N. Ledford upon the ground of mental incapacity on the part of the 
said Ledford, and that the paper-writing offered for probate is a letter 
and not a will. 

The issue of mental incapacity was found in favor of the propounders, 
and there is no exception thereto. 

The paper-writing offered for probate is as follows: 

MR. J. B. IVEY, 3/9/18. 
Charlotte, N .  C. 

DEAR SIR:-Please administer on my estate, and I want my wife 
(Ella Gnatt Ledford) to have everything I own, but invest it or fix it 
so she can get i t  as she needs i t  so she cannot lose it. Please look after 
Ella and the children and see that they have what is necessary and do 
not suffer. 

Liberty Bond .................................................................................... $ 500.00 
I have stock in Bank of Cooleemee which is worth about ........ 3,000.00 
I have stock in Cooleemee Telephone Company which is worth 

about ............................................................................................ 1,250.00 
I have stock in J. N. Ledford Company which is worth about.. 9,000.00. 
I have life insurance, $6,000; notes, $11,000; certificates of 

deposits, $2,500 ............................................................................ 18,500.00 
House and lot, $9,000; other items, $3,250 ................................ 12,250.00 

$44,500.00 
All I owe is a $500 note at  Bank of Cooleemee. 

I am on only one note as security, and i t  is for $400 for A. D. Walker. 
My notes, insurance policies, stock certificates are in a t in box in  the 

Bank of Cooleemee, and I have a personal drawer in  the safe of J. N. 
Ledford Company, with papers in it. 

Please do the very best you can for my wife and children. 
Fix my property so my wife will have plenty as long as she lives, if 

there is enough. J. N. LEDBORD. ( S e a l )  
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The circumstances with regard to this paper-writing having been 
sealed and put in an envelope and deposited in the safe of the J. N. 
Ledford & Co. along with all of the valuable papers of J. N. Ledford, 
and that the entire paper, including the signature thereto, under seal, 
was in the handwriting of J. N. Ledford, and that the paper-writing 
was placed in such sealed envelope and deposited in his safe with his 
valuable papers and had on i t  the name of J. B. Ivey-all these facts 
were admitted. 

The verdict of the jury having established the fact that J. N. Led- 
ford on 9 March, 1918, when this paper-writing was executed, had suffi- 
cient mental capacity to make a will, i t  was agreed by counsel that the 
other question was a question of law, that is to say, whether or not the 
paper-writing on its face is a will. 

The court held upon all the facts admitted and the findings of the 
jury and the inspection of the paper-writing itself, which was executed 
under seal, that the same is the will of J. N. Ledford, and to this ruling 
the caveators excepted and appealed to the Supreme Court from judg- 
ment rendered thereon. 

W. S. Lockhart  for caveator. 
R. .M. Guntt for propounder. 

ALLEN, J. No particular form is required for the disposition of 
property by will, and "the distinguishing feature of all testamentary 
instruments, whatcver their form, is that the paper-writing must appear 
to be written a n i m o  testandi." Spencer  v. Bpencer, 163 N .  C., 88. 

Tested by this principle, we have no doubt as to the correctness of 
the ruling holding the paper-writing offered for probate to be in form a 
will. The paper was written by the maker two days before his death, 
and evidently in contemplation of death. I t  enumerates all of his prop- 
erty and contains a statement of his indebtedness; it gives everything 
to his wife, but wants i t  invested so the wife will "get i t  as she needs 
it," and fixed so she will have plenty as long as she lives, and asks Mr. 
Ivey, to whom it is addressed, to administer on his estate. The maker 
could not have given stronger evidence of a purpose to settle his estate 
and to dispose of i t  after his death. 'The fact that i t  was in the form 
of a letter detracts nothing from its testamentary character. Numerous 
cases will be found in the notes to Richardson  v .  Hardee,  15 L. R. A., 
635, and M i l o n  v .  S tan ley ,  17 L. R. A. (N. S.), 1126, in support of the 
principle stated in the latter that "The rule that an instrument is valid 
as a will, if properly executed, whatever its form, provided the inten- 
tion of the maker was to dispose of his estate after his death, is appli- 
cable to writings in the form of letters." 
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T h e  case of S p e n e c ~  L, .  Spcncar, szcpya, is  n o  authori ty  fo r  the  posi- 
t ion t h a t  a paper  i n  f o r m  of a le t ter  cannot  be a wi l l ;  it simply holds t h a t  
t h e  paper  then offered f o r  probate h a d  none of t h e  earmarks of a will. 

Affirmed. 

FRED E. HIR'SON, BY HIS NEXT FRIEND, MARY HINSON, v. BRADY 
HINSON, EXECUTOR OF MOSES HINSON. 

(Filed 4 December, 1018.) 
1. Wills-Interpretation. 

Wills should be construed a s  a whole, without rejecting words having a 
reasonable significance in connection with their subject-matter, giving 
them their legal meaning when they have a elcarly dvfined significance ; 
and the construction of the will should be in recognition of the principle 
that  the first taker, when not inconsistent with the other provisions of 
the will, is to be regarded a s  the primary object of the testator's bounty. 

2. Same-"Estatew-Care of Testator's Wife-Period Designated-Compen- 
sation-"A Year9'-Annually. 

A devise of lands to the wife for life and to such of the testator's sons 
as  will stay with and take care of her during her life, one hundred dollars 
a year to be paid out of the estate, i t  appearing that the personal 1)roperty 
was without significance, and that  the income from the land would sup- 
port the wife, requires that the son, to get the benefits under the will, 
shall comply with its terms for the whole of the period stated, signifying 
that  the "one hundred dollars a year" should become a charge both on 
the real and personal "estate" a t  the death of the wife, and that the use 
of the words "one hundred dollars a year" was not intended a s  sgnony- 
mous with "annually," but prescribed a method of ascertaining the 
amount to be paid to the son, who had fully complied with the require- 
ment designated. 

BROWN, J., concurring; WALKER, J., concurring in opinion of BROWN, J. 

APPEAL b y  defendant  f r o m  I lard ing ,  J. ,  a t  t h e  X a y  Term, 1918, of 
UNION. 

T h i s  i s  a n  action to recolTer $200, commenced before a justice of the  
peace a n d  t r ied i n  the  Superior  Cour t  on appeal  on  a n  agreed statement 
of facts.  

T h e  claim of t h e  plaintiff is  based on  p a r a g r a p h  5 of t h e  wil l  of 
Moses Hinson,  which is  a s  follows: "My wil l  a n d  desire is  t h a t  which- 
ever one of m y  sons t h a t  will s t ay  wi th  a n d  take care of m y  wife dur ing  
h e r  l i fe  shall receive the s u m  of one hundred dollars a year, to  be pa id  
ou t  of m y  estate." 

T h e  plaintiff, F r e d  E. Hinson,  i s  one of the  sons of said ~ o s e s  Hin-  
son, a n d  remained i n  the  home of t h e  widow, M a r y  Hinson, a f te r  t h e  
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death of the testator for more than two years before the bringing of 
this action, and in compliance with the will of his father "took care of" 
the widow. Upon demand made on the executor for the sum of $200 
the executor declined to pay the plaintiff anything for his services. 

The testator died on 25 February, 1916, and this action commenced 
on 28 February, 1918. The widow is still living. 

I t  is found as a fact, by agreement of parties, that at  the commence- 
ment of this action the plaintiff was entitled to recover the sum of $200, 
if anything. 

Judgment was rendered in  favor of the plaintiff, and the defendant 
appealed. 

Stack & Parker for plainti f .  
R. B .  Redwine and Joha C. Sikes for defendant. 

ALLEX, J. I n  construing d l s ,  every part is to be considered, and 
no words ought to be rejected if any meaning can possibly be put upon 
them. The instrument is to be dealt with as one act. Apparently in- 
consistent provisions must be reconciled if i t  can reasonably be done. 
Satterwaite v. Wilkinson, 173 N. C., 40. When language is used having 
a clearly defined legal signification, it must be given its legal meaning 
and effect, and the first taker is regarded as the primary object of the 
testator's bounty. MJhitfield v. Douglas, 175 N.  C., 48. 

Applying these principles, we find in the will before us the word 
"estate," which has been held to include land (Powell v. TYoodcock, 148 
N. C., 238) ; "to be paid out of my estate," which creates a charge on 
land (Bray  v. Lamb, 17 K. C., 372)) and '(a year," which has been held 
not to be synonymous with "annually," and to be used as a means of 
fixing the rate of compensation. Edwards v. R. R., 121 N. C., 491. 

The will, then, in the light of these authorities, would read, "which- 
ever one of my sons that will stay with and take care of my wife during 
her life shall be paid at  the rate of $100 a year, and this shall be a 
charge on my personal and real property.'' 

The testator gave the whole of his estate to his wife for life, expect- 
ing her to be supported out of the income; and in the fifth item he was 
making provision for the care and attention, which a son in the home 
could giae without any considerable tax on his time, and the item does 
not include strangers, but is confined to sons, who would be mored by 
other considerations than the amount of money paid and to whom their 
father gave all his property after the death of their mother. Can it 
be possible under these conditions, with the support of his wife during 
her life tlie paramount and controlling idea in the mind of the testator, 
that he intended to create a charge on his estate in favor of a son who 
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stayed with her and took care of her for a less time than her life, which 
could be enforced prior to her death, and thereby make i t  possible for 
her to be deprived of her life estate and means of support? And this 
might be the result if the plaintiff can maintain this action, because if 
entitled to recover he can have the amount due declared a charge on the 
estate and would be entitled to an order of sale to discharge it. Bray 
v. Lamb, supra. This is not only possible, but probable, since i t  appears 
from the agreed statement of facts that the personal estate in the hands 
of the executor is only about $40, and i t  would therefore be necessary 
to sell the land to satisfy the plaintiff's claim. 

The will, considered as a whole, forbids this construction, and when 
we turn to item 5 the language is plain and explicit that compensation 
shall be paid to the son who stays with and takes care of the wife "during 
her life," and to no one else. 

I f  it be said that this may deprive the wife of the care and attention 
of a son, as he would not stay his mother if he was to be paid 
nothing until her death, and thus defeat the intent of the testator, the 
answer is, first, we are not at  liberty to depart from unambiguous lan- 
guage used by the testator to avoid a danger which may never arise, 
and, again, the provision is for a son, not a stranger, who would be 
moved by his affection for his mother and would not be calculating on 
the length of her life, and who would know that upon her death his 
brothers would have to account for the amount of his compensation in 
a division of the property. The case of Nunnery v. Carter, 58 N. C., 
370, in which language, not as clear and imperative as in the will be- 
fore us is construed, is an authority for the position that i t  was not the 
intention of the testator for the property to be sold during the life of 
the wife, and that the services were to continue during life. 

The language in  the Carter will was "To his said wife during her 
natural life, and then 'to be James Carter's, provided he take care of 
his mother; if not, to be whose that does take care of her,' " and the 
Court said, "Of the property given to his wife for life, the testator 
directs that a part should be sold and divided among the other children, 
leaving his son James the remaining part, upon the condition of his 
taking care of his mother. She was not to be taken care of out of the 
property, for that was already given to her for life, and nothing is 
stated, either in the will or the pleadings, to show that she needed any- 
thing more than the ordinary care and attention due from a son to his 
mother." And, again, "We have hitherto considered the condition as 
if i t  were a single act, to be done or omitted at  once, like the case of a 
legacy to one, provided he should marry the testator's daughter, men- 
tioned in the works to which we have referred. But in  truth i t  is a 
continuing condition which might require the performance of many 
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acts  d u r i n g  a long series of years. H a d  h i s  widow survived the  testator 
h i s  son J a m e s  was  to  be charged w i t h  t h e  care of her  dur ing  her  whole 
life, whether  long o r  short." 

We are, therefore, of opinion t h e  plaintiff cannot  main ta in  h i s  action 
f o r  compensation un t i l  a f te r  t h e  death. of his mother. 

Reversed. 

BEOWN, J., concurr ing:  I concur i n  t h e  opinion of t h e  Court,  a n d  
also a m  of opinion t h a t  t h e  action should be dismissed upon  the  f u r t h e r  
g round  t h a t  a justice of the  peace h a s  n o  jurisdiction t o  enforce the 
payment  of a legacy devised b y  will  o r  t o  enforce a charge created b y  
wil l  upon  the  corpus of t h e  estate. 

J. M. ELLIS, ADMR. OF SETH COX, DECEASED, V. CYRUS COX ET a s .  

(Filed 4 December, 1918.) 

1. Parent  and Child - Contract - Services Rendered - Implied Promise to  
Pay-Son-in-Law. 

Services rendered by a child to his parent while living a s  a member of 
the family, including the relationship of son-in-law, a re  presumed to be 
gratuitous, and no recovery can be had therefor, in  the absence of a n  
espress contract, when nothing appears except the relationship and the 
performance of the services; but, under certain circumstances, the jury 
may find a s  a fact a n  intent on the one part  to charge and on the other to 
pay for the services rendered, whereupon the law will imply a contract to 
pay for their reasonable value. 

2. Same-Reference-Findings-Evidence-htent. 
Where, upon the evidence, a referee has found a s  a fact that services 

rendered to a father by his daughter and her husband while living with 
him a s  members of his family were rendered and received in such manner 
and under such circumstances a s  created a n  implied contract to pay what 
they were reasonably worth: Held, the finding is  sufficient and will be 
upheld; and the intent, though not appreciable to the senses, o r  an- 
nounced, may be inferred from the circumstances; and the evidence 
thereof, in  this case, is  held to be sufficient. 

3. Part ies  - Parent and Child - Son-in-Law - Contracts - Assignment of 
Right-Judgments. 

Where the daughter and son-in-law have a valid claim against the 
father for services rendered him while living a s  a member of his family, 
and the daughter assigns her claim to her husband, who sues alone, 
though his recovery is sustained, yet she should have become a party to 
the action, in order that  she may be bound by the judgment. 
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APPEAL by defendants from Webb, J., a t  the March Term, 1918, of 
RANDOLPH. 

This is an action by J. M. Ellis, administrator of Seth Cox, against 
the distributees and heirs of the said Cox for an account and settlement 
of the estate. 

The controversy between the parties was as to a claim of the said 
Ellis individually for the services of himself and wife, which was sent 
to a referee for trial and heard in the Superior Court on exceptions to 
the report. 

The referee found the following facts in  addition to those fixing the 
value of the services and dealing with certain other charges: 

1. Seth Cox, plaintiff's intestate, died on 21 March, 1914, and the 
plaintiff, J. M. Ellis, qualified and gave bond as his administrator on 
6 April, 1914. 

2. About thirteen years before his death Seth Cox became totally 
paralyzed on one side and was an invalid from that time until his death. 
The plaintiff, J. M, Ellis, had married the intestate's youngest daughter 
and was living at  Mineral Wells, in the State of Texas, earning a salary 
of $50 per month as clerk in a furniture establishment when, about two 
years after the said intestate was stricken, he and his wife and their 
oldest and then only child came to visit her parents, prepared to stay 
and take care of them if needed. At the request of Seth Cox, the plain- 
tiff J. M. Ellis, instead of returning to Mineral Wells, Texas, moved to 
the farm of the said Seth Cox and lived there continuously with the 
said Seth Cox until his death as aforesaid, having the complete control 
and management of the farm and looking after and caring for the said 
Seth Cox. 

3. That during the three years next preceding 21 March, 1914, J. M. 
Ellis and Elvira Ellis, his wife, looked after the said Seth Cox, who 
was sick and confined to his bed practically all the time. They nursed 
him, cared for him like a child, supplied his wants, and performed all 
such services and rendered all such assistance needed under the circum- 
stances, except for some assistance rendered by Mary E. Cox, the wife 
of the said Seth Cox, who was herself an old woman of feeble health, 
capable (of assistance to a limited extent only. That the paralysis of 
the deceased was of such character as to render him incapable of control 
over himself, and on account thereof the task of nursing and caring for 
him was made exceedingly unpleasant and burdensome. During the 
period of three years the deceased was at  times irritable and frequently 
required care and attention both day and night. The plaintiff and his 
wife, one or both, provided the food for the intestate, whose appetite 
was generally good notwithstanding his practically helpless condition, 
cooked i t  for him, built his fires, and attended to giving medicine pre- 
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scribed by physician. The attention required was such as to confine the 
said J. M. Ellis and his wifr w r y  closely at  home, so that they never 
had an opportunity of going away together and rarely were either of 
them able to get away except in cases of necessity. 

4. The entire time of J. M. Ellis was not taken up in services ren- 
dered the estate as he had time to see to the cultivation of the farm and 
make necessary repairs and improvements thereon, together with such 
incidental work as was required. 

5. The entire time of the plaintiff's wife was not taken up in serving 
the intestate inasmuch as she had time to and did wash and cook for 
the whole family and do such other work as was necessary about the 
household. 

6. That J. hl. Ellis and his wife and children lived with the said 
Seth Cox and wife, Mary E. Cox, all as members of one and the same 
family after he moved from Mineral Wells, Texas, up until the death 
of the said Seth Cox, on the farm owned by the intestate. 

7. There Gas no express contract between J. M. Ellis and wife, or 
either of them, and Seth Cox with respect to the performance of the 
services they did perform, or with respect to compensation therefor, 
but the said services were rendered and received in such manner and 
under such circumstances as created an implied contract on the part of 
the said Seth Cox to pay for said services what they were reasonably 
worth. 

18. That Elvira Ellis, plaintiff's wife, has never made or presented 
any separate claim or denland for the services rendered by herself to 
the said deceased, but she gave her service to her husband, J. M. Ellis, 
with her right of action therefor. 

Exceptions were filed to the report, which were duly considered, and 
the court approved and confirmed the findings of fact and rendered 
judgment in favor of the claim of said Ellis, and the defendants ex- 
cepted and appealed. 

J .  A. Spence and ham me^. & X o s e r  for p l a i n t i f .  
B r i t t a i n  4 B r i t t a i n  and  P a r k e r  & Long  for defendant .  

, i  

ALLEN, J. The principle is fully recognized in this Court that serv- 
ices rendered to the parent by a child while a member of the family 
are presumed to be gratuitous, and that no recorery can be had there- 
for, in the absence of an express contract, when nothing appears except 
the relationship and the performance of the services (Abitt v. S m i t h ,  
120 N.  C., 392; H i c k s  v. Barnes,  132 N: C., 150, and other cases), and 
i t  has been held that a son-in-law who lives with his mother-in-law as 
one family comes within the principle. Callahan 11. W o o d ,  118 N. C., 
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752. Circumstances may, however, exist from which the jury or a 
referee may find as a fact an intent on the one part to charge and on 
the other to pay for the services, and upon this being found the law 
implies a contract to pay the reasonable mlue of the services, and this 
is the meaning of the finding by the intelligent referee that "the said 
services were rendered and received in such manner and under such 
circumstances as created an implied contract on the part of the said 
Seth Cox to pay for said services what they were reasonably worth,'' 
and the defendants admit there was evidence to support the finding, if 
one of fact. 

The intention of parties is "not the object of sense," ('it cannot be 
seen or felt," "is not usually announced," and "will be gathered from 
all the circumstances." 8. I?. McBryde, 97 N. C., 397. 

I n  this case the evidence is not sent up because of the admission of 
the parties that there was evidence to sustain all the findings of fact, 
and therefore we cannot see all the circumstances apparent to the referee, 
but it does appear that the daughter had left her father's home and 
married; that she and her husband had moved to another State, where 
the husband was engaged in business, indicating the purpose to estab- 
lish a permanent home there; that finding that Seth Cox, the father, 
had become paralyzed they came to this State to visit him, and remained 
at  the request of the father as one of the family and performed the 
services for which a recovery is sought, which brings the case within the 
principle of Winkler v. Killian, 141 N .  C., 575, in which a recovery by 
a son for services to the mother was sustained, and the Court said: 
"Counsel have not cited, nor have we been able to find, any case in this 
State where an adult child making a claim for services had removed 
from the home and family of the parent, had married and assumed the 
care and responsibility of a family of his own for and during the time 
the services were rendered. Courts of the highest authority in other 
jurisdictions, however, have dealt with the matter, and have held that 
in such cases the general rule obtains that where such services are ren- " 
dered and voluntarily accepted, a promjse to pay therefor will be im- 
plied." 

The differences between t h e  Winkler case and this are that in the 
first the son was not living in the same house, but near her house, which 
is a circumstance in favor of the defendant's contention, and i n  this the 
son-in-law and his wife had abandoned their home in another State at 
the request of the father to serve him, which favors the position of the 
plaintiff, but neither circumstance is conclusive, but are relevant on the 
intention of the parties. 

The findings of the referee, supported by evidence, are conclusive of 
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the  r igh t  of t h e  husband t o  recover f o r  t h e  earnings of t h e  wife, but she 
ought  t o  be  made  a p a r t y  to  the  record i n  o rder  t h a t  she m a y  be bound 
by the  judgment. 

Affirmed. 

R. B. HORN v. W. J. POINDEXTEE. 

(Filed 11 December, 1918.) 

1. Contracts-Breach-"Liquidated Damages3'-Interpretation. 
While a stipulation for "liquidated damages" for the breach of a con- 

tract may be enforcible in the amount stated, in  proper instances, the 
mere use of this expression by the parties to the contract does not neces- 
sarily control, for the true intent and meaning of the contract must be 
determined by a proper consideration of the instrument a s  a whole the 
situation of the parties, the subject-matter of the contract and of all  the 
circumstances surrounding i ts  execution. 

2. Same-Penalty. 
Where the nature and terms of a contract and the conditions and cir- 

cumstances relevant to its interpretation afford sufficient data for a defi- 
nite and satisfactory estimate of the damages which may arise from its 
breach, the fixing of them in a n  amount stated in the contract, designating 
them a s  "liquidated damages," does not of itself control the interpretation, 
the tendency of the courts being to regard these stipulations a s  in  the 
nature of a penalty, and to uphold the fundamental principal of just com- 
pensation wherever there is  such a marked disproportion between the 
amounts fixed upon and the damages likely to arise as  to render them 
arbitrarily unreasonable or oppressive or likely to become so in the course 
of adjustment, without reference to the actual loss sustained. 

3. Same-Pleadings-Judgments-Default and Inquiry. 
In a n  action upon a bond to secure the defendant's performance of the 

remaining portion of the plaintiff's contract, covering a term of years, for 
carrying government mail, a s  sublessee, with the approval of the govern- 
ment, the contract sued on stipulated a certain amount a s  "liquidated 
damages," to be recovered upon i ts  breach by the defendant: Held,  by a 
proper interpretation of the contract, the stated amount in  the nature 
of a penalty, within which a recovery for actual damages may be had 
upon i t s  breach, the same being of a nature to be readily ascertained or 
determined upon; and a final judgmeqt by default for the want of a n  
answer was improperly entered, the proper one being by default and 
inquiry. 

ACTION tr ied before Cline, J., a t  August  Term,  1918, of  YADKIN. 
T h e  act ion i s  t o  recover on  a bond i n  t h e  s u m  of $800 given b y  de- 

fendant  t o  plaintiff t o  secure the  performance of t h e  remaining port ion 
of a m a i l  contract  sublet to  defendant b y  plaintiff w i t h  t h e  assent of 
t h e  Government. 
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I n  plaintiff's complaint, duly verified, i t  is alleged : "That plaintiff, 
in  1916, entered into a contract with the Government to carry the mail 
from East Bend, N. C., to Donnaha and back, twelve times a week, for 
four years, from 1 July, 1916, to 30 June, 1920, and carried same till 
1 December, 1917; that plaintiff then, with assent of the Government 
duly given, sublet the route to defendant, who agreed to carry the mail 
for the remaining portion of said term, a t  $494.63 per annum, and 
entered into a written contract to that effect, same containing defend- 
ant's bond of $800 to secure performance, and stated in the contract to 
become, in case of breach, 'liquidated damage, and not a penalty'; that 
on 1 June, 1918, defendant failed to refuse further to carry out the 
contract, compelling plaintiff to again undertake same, to his damage." 

At  the close of the return term there was judgment by default final 
for the $800, and defendant having duly excepted appealed. 

A. E. H o l t o n  and  Benbow,  H a l l  & Benbow for p l a i n t i f .  
Jones  d2 Clement  and W i l l i a m s  & Reav i s  for defendant .  

HOKE, J. I t  is recognized that parties may stipulate in their con- 
tracts for a sum certain as "liquidated damages" in case of breach, and 
have such stipulation enforced if that is the true significance of the 
agreement. Such significance, however, is not controlled by the fact 
that they have seen fit to designate the same as "liquidated damages,'' 
but the true intent and meaning of the contract must be determined by 
a proper "consideration of the instrument as a whole, the situation of 
the parties, the subject-matter of the contract, and all the circumstances 
surrounding its execution." 19 A. & E. Enc., p. 398 ; Lindsay  v. Anesly ,  
28 N. C.. 186. 

A provision of this kind is more appropriate and more likely to be 
upheld when the damages are "uncertain in their nature or difficult or 
impossible to estimate with definiteness by reference to pecuniary stand- 
ards," as instanced in  breaches of promise of marriage or in the sale of 
a business and good will with a stipulation against further competition 
by the vendee, and the like. But in cases where the nature and terms 
of the contract and the conditions and circumstances relerant to its in- 
terpretation afford sufficient data for a definite and satisfactory esti- 
mate of the damages, the tendency is to regard these stipulationi for a 
fixed sum to cover unascertained damages, as in  the nature of a penalty, 
and, upholding the fundamental principle that a just compensation is 
the result to be sought, they have been so construed by the courts 
wherever there is such markea disproportion between the amount fixed 
upon and the damages likely to arise as to render them unreasonable or 
oppressive, or they may become so in the course of adjustment, because, 
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with the data for correct ascertainment readily attainable, i t  is evident 
from a perusal of the contract that the amount has been arbitrarily 
adopted without reference to the loss actually suffered and liable to 
arise in case of breach. I n  illustration, it is laid down as a rule of con- 
struction on this subject, in Hale on Damages, p. 128, that where the 
stipulated sum to be paid in a breach of the contract is of such a nature 
that the damages arising from a breach may be either much greater or 
much less than the sum fixed i t  will be construed to be a penalty. And 
in 8 R. C. I,., p. 560, i t  is said "That the sum named will be regarded 
as a penalty if the defaulting party is liable for the same amount, 
whether the breach is total or partial." 

Under these general principles, approved by well-considered decisions 
here and in  other States, we are of opinion that this $800 is a penal 
sum to secure plaintiff in  the amount of damages actually suffered by 
the breach, and, on the facts stated in  the complaint, only a judgment 
by default and inquiry should have been entered. Dissoway v. Edwards, 
134 N. C., 254; Wheedin v. Bonding Co., 128 N. C., 69; Burrage v. 
Crunzp, 48 N.  C., 330; Thoroughgood v. Walker, 47 N.  C., 15 ; Curedin 
v. Kemper, 47 Kan., 126. 

Not only is the character and extent and cost of this service fully 
known, furnishing full data for the correct ascertainment of the dam- 
age, but, under a different construction, the $800 is due and recoverable 
though defendant had been in default only for the last few days of the 
period. This would be to make the contract both unreasonable and 
oppressive and affords convincing evidence, as stated, that i t  should be 
properly considered as a penalty. 

This will be certified that the judgment of default final be set aside 
and further proceedings had in accordance with law. 

Error. 

C. E. THOMASON AND J. E. CURRY v. J. C. BESCHER AND 

W. M. BESCHER. 

(Filed 11 December, 1918.) 

1. Contracts - Unilateral Contracts - Options - Seals -Vendor and Pur- 
chaser-Consideration-Timber-Specific Performance. 

Payment of the nominal consideration recited in a contract, under seal, 
to convey the timber upon lands described, is not necessary to have been 
made in order that the one taking the option may enforce specific per- 
formance of its terms, when he has exercised the right within the terms 
of the agreement, tendered the agreed purchase ,price within the stated 
period, and has a t  all times been ready, able and willing to comply with 
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his obligations thereunder ; and the proposed seller may not avoid his own 
obligations by notifying the proposed purchaser beforehand, o r  a t  any 
time within the life of the option, that the same is  withdrawn by him, 
and successfully set up a failure of consideration a s  a defense to the suit 
for specific performance. 

2. Contracts-Unilateral Contracts-Seals-Options-Timber-Specific Per- 
formance. 

Whether the seal to a written instrument granting a n  option on, or 
unilateral contract to convey, the timber upon lands, conclusively imports 
a consideration, or the solemnity of the act imports such reflection and 
care that a consideration is  regarded as  unnecessary, such instructions 
a re  considered binding agreements by the common-law courts, apar t  from 
the question of whether the nominal consideration therein recited has in 
fact been paid, and a re  likewiseenforcible in the courts of this State, there 
being no statute on the subject and nothing unconscionable or inequitable 
in the contract sought to be enforced. 

8. Contracts - Unilateral Contracts - Options - Consideration - Purchase 
Price. 

Where the proposed purchaser, under a written unilateral contract to 
convey land, under seal, has availed himself of his option, and has per- 
formed a s  fa r  a s  possible the conditions required of him, and sues for 
specific performance upon the breach of the contract by the proposed 
vendor, the consideration is  not restricted to the seal or the nominal 
amount usually present in  bargains of this character, but extends to and 
includes the purchase price agreed upon. 

4. Contracts-Options-Unilateral Contracts-Timber-Deeds and Convey- 
ances-Vendor's Purchaser-Parties-Specific Performance. 

Where the proposed vendor in a contract to convey lands has thereafter 
sold a part of the lands to another, and the pro~osed purchaser has 
accepted the option, made tender of the purchase price, and has in all 
other respects complied with i ts  terms, and brings suit against the pro- 
posed seller and his vendor for specific performance, standing always 
ready, able and willing to perform his obligations under the contract, and 
defendants deny all liability thereuilder : I l e ld ,  the plaintiff is  entitled to 
enforce specific performance of the entire contract against both the pro- 
posed seller and his vendor. Ward w. Albertson, 165 N. C., 218, cited and 
applied. 

ACTION to enforce specific performance of a contract t o  sell t imber, 
t r ied before Long, ,J., a n d  a jury, a t  J u l y  Term,  1918, of RANDOLPH. 

There  were facts  i n  evidence tending to show t h a t  on 1 8  J u n e ,  1918, 
J. C. a n d  W. 31. Bescher, two tenants  i n  common i n  a t rac t  of  land, 
entered into a wri t ten contract,  under  seal, giving plaintiff Thomason 
the  opt ion t o  purchase t h e  t imber  thereon, a t  $6,000, within s ixty days, 
o r  by 1 8  August,  1917, t h e  said contract being i n  terms a s  follows: 

"Know al l  men b y  these presents, t h a t  i n  consideration of t h e  s u m  of 
one dol lar  to  us  i n  h a n d  pa id  b y  C. E. Thomason, of Davidson County, 
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N. C., the receipt of which is hereby acinowledged, we, J. C. and W. M, 
Bescher, do hereby contract and agree with said C. E. Thomason to sell 
and convey unto said C. E. Thomason and his heirs and assigns all that 
certain tract or parcel of timber and roads over land, with sawmill 
sites, situate, lying and being in Concord Township, Randolph County, 
adjoining the lands of B. M. Pierce and others, and known as the John 
S. Bescher place, and containing 715 acres, more or less, and that me 
will execute and deliver to said C. E. Thomason and his heirs and as- 
signs, at  his or their request, on or before 18 August, 1917, a good and 
sufficient deed for the said timber and roads and mill sites with full 
corenants and warranty, provided and upon condition, nevertheless, that 
the said C. E. Thomason, his heirs and assigns, pay us or our repre- 
sentatives or assigns the sum of $6,000 in cash, or equivalent, it is 
understood and agreed that the said sale is to be made at  the option of 
the said C. E. Thomason or his heirs or assigns, to be exercised on or 
before 18 August, 1917. 

''And it is further understood and agreed that if the said C. E. Thom- 
ason and his heirs and assigns shall not demand of us the deed herein 
provided for and tender payment as herein provided for and on or be- 
fore said 18 August, 1917, then this agreement is to be null and void, 
and we are to be at liberty to dispose of the timber to any other person 
or to use it as we may desire in the same manner as if this corltract 
had never been made; but otherwise this contract is to remain in full 
force and effect. 

"And to the true and faithful performance of this agreement we do 
hereby bind myself and my heirs, executors, administrators and assigns. 

"TVitncss our hands and seals, this 18 June, 1917. A11 old-field pine 
is hereby esccpted, all other included." 

Coplaintiff J. F. Curry having acquired one-half interest in said con- 
tract prior to institution of suit. That prior to 23 June, 1917, plaintiff 
Thornason, then holding the contract, notified one of the defendants 
that he would take the timber, etc. . . . That plaintiff tendered the 
purchase price on 7 August, 1917, and had always been ready and will- 
ing to pay it. There mas denial of obligation on the part of defendants, 
with evidence tending to show that before any acceptance or notice 
thereof defendants had, in writing, notified plaintiffs that they elected 
to terminate the contract. 

On issuei submitted, the jury rendered the following verdict: 
1. At the time of the execution of the option on 18 June, 1917, and 

as a consideration therefor, did the plaintiff C. E. Thomason pay the 
one dollar to the defendants, as recited in the said option? Answer: 
((No." 

2. Did the plaintiffs thereafter notify the defendants, or either of 
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them, and prior to 23 June, 1917, that they would take the timber, 
roads and mill sites, under the terms of the said option set up in the 
complaint and would be down the following week to pay the price and 
take the deed therefor ? Answer : "Yes." 

3. Were the plaintiffs at  all times able and willing to pay the pur- 
chase price of $6,000 for the property, as recited in  the option, in event 
deed was made therefor? Answer: "Yes." 

4. Did the defendants on 23 June, 1917, serve the plaintiffs with the 
following notice: "This is to notify you that the option given you on 
your timber, Randolph County, on Monday, the 18th of June, is with- 
drawn and we will not convey the timber according to its terms"? 
Answer : "Yes." 

Judgment on verdict for plaintiff, and defendant excepted and ap- 
pealed. 

R a p e r  & R a p e r  for plaintif f .  
J .  A. Spence  for defendant .  

HOKE, J. I t  is the accepted principle of the common law that instru- 
ments under seal require no consideration to support them. Whether 
this should rest on the position that a seal conclusively imports a con- 
sideration or that the solemnity of the act imports such reflection and 
care that a consideration is regarded as unnecessary, such instruments 
are held to be binding agreements enforcible in  all actions before the 
common-law courts. 

Speaking to the question in Harrel l  I?.  W a t s o n ,  63 N. C., 454, Pearson, 
C. J., said: "A bond needs no consideration. The solemn act of seal- 
ing and delivering is a deed-a thing done which, by the rule of the 
common law, has full force and effect without any consideration. Nudurn  
pac tum applies only to simple contracts." 

A similar position is stated with approval in  Prof. Mordecai's Lec- 
tures, at  p. 931, and Dr. Minor in his Institutes, pt. 1, vol. 3, p. 139, 
says: "In all contracts under seal a valuable consideration is always 
presumed, from the sslemnity of the instrument, as a matter of public 
policy and for the sake of peace, and presumed conclusively, no proof 
to the contrary being admitted either in  law or equity so far  as the 
parties themselves are concerned." 

While there is much diversity of opinion on the subject, we think it 
the better position and sustained by the weight of authority that the 
principle should prevail in  reference to these unilateral contracts o r  
options when, as in this case, they take the form of solemn written 
covenants under seal, and its proper application is to render them bind- 
ing agreements, irrevocable within the time designated, and that the 

40-176 
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stipulations may be enforced and made effective by appropriate remedies 
when such time is reasonable and there is nothing oppressive and un- 
conscionable in the terms of the principal contract. 

I11 W a t k i n s  2'. Robertson, 105 Va., 269, the question is directly pre- 
sented, and in a convincing and learned opinion by J u d g e  Cardweill the 
conclusion of the Court on the subiect is announced to the effect: "That 
an option under seal for the sale of shares in a joint stock company is 
a binding offer from which the promisor cannot recede during the time 
stipulated for in the option, and if accepted during that time constitutes 
a contract the specific performance of which a court of equity will com- 
pel. The option is in the nature of a continuing offer to sell, and, be- 
ing under seal, must be regarded as made upon a sufficient consideration, 
and no proof to the contrary will be received at  law or in  equity." 

I n  Wil lard  v. Tayloe,  75 U. S., 557, Associate Just ice  Field, deliver- 
ing the opinion, it was held, among other things: "A covenant in a 
lease giving to the lessee a right or option to burchase the premises 
leased a t  any time during the term is in the nature of a continuing offer 
to sell. The offer thus made, if under seal, is regarded as made upon - 
sufficient consideration, and therefore one from which the lessor is not 
at  liberty to recede." And the position is approved by other courts of 
the highest authority and by writers of established repute. O'Brien v. 
Boland,  166 Mass., 481 ; Wea?.er o. B u n n ,  31 W. Va., 736 ; JIcMiZlan v. 
Smas, 33 Ninn., 257; Pomeroy on Contracts, see. 387, note 1 ;  9 Cyc., 
287. 

I n  the citation to Pomeroy, a work of recognized merit, chiefly on 
the doctrine of specific performance, i t  is said in the note referred to: 
"If the unilateral contract is sealed and the common-law effect of the 
seal has not been taken away or changed by statute, it appears that the 
promissory offer contained in the writing cannot be recalled before the 
time for acceptance has expired." And in 9 Cyc. : "The common-law 
rule: that when an offer is made under seal i t  cannot be revoked, applies 
to options givcn under seal. The seal renders a consideration unneces- 
sary, and if the option is exercised by acceptance of the offer within the 
time limited the agreement will be specifically enforced or damages may 
be recovered for its breach notwithstanding an attempted revocation." 

We are not unmindful of the position that in equity causes the Court 
looks beyond the form and will usually refuse to exert its powers in aid 
of a sealed instrument, its collection and enforcement, except when 
there is a valuable consideration. I n  our own Court, the case of 
Woodal  v. Prevat t ,  45 N.  C., 199, being an apt illustration of the prin- 
ciple. But these options, containing a continuing offer to sell and con- 
stituting a contract, binding on the parties because in the form of a 
covenant under seal, serve their purpose in keeping the offer open for 
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the time specified and preventing a withdrawal by the vendor. On 
acceptance and offer to perform within the time, a bilateral contract is 
then constituted which, on breach, is enforcible by appropriate reme- 
dies, legal or equitable. And in case of action for specific performance, 
the consideration is not restricted to the seal or the nominal amount 
usually present in these bargains, but extends to and includes the pur- 
chase price agreed upon. This position is recognized with us in the 
case of Ward v. Albertson, 165 N.  C., 218 and 222. 

Speaking to the subject, the Court said: "In reference to the $5 paid 
by plaintiff as the consideration for his interest, i t  is the accepted posi- 
tion in this State that 'a binding contract to convey land, where there 
has been no fraud, mistake, undue influence, or oppression, will be specifi- 
cally enforced, and, as a rule, the mere inadequacy of price, without 
more, will not affect the application of the principle' (Combes v. Adam, 
150 N.  C., 64, citing Boles v. Candle, 133 N.  C., 528, and Whitted v. 
Fuquay, 127 N. C., 68) ; and where the contract has been perfected by 
acceptance within the time or proper tender of performance, on suit for 
specific performance, the real consideration is the contract price, which 
must be paid before the interest is finally acquired, in this instance the 
$1,000, and as to the option itself, which only provides for holding the 
privilege open for a short period of time and involving also the oppor- 
tunity to effect a sale by the potential vendor, the $5 paid may very 
properly be held as a sufficient consideration to bind the party (Alabama 
R y .  v. Long, 158 Ala., 301; Ross v. Parks, supra; S m i t h  v. Bangham, 
156 Cal., 359 ; Elliott on Contracts, see. 232) ; and there is high author- 
ity for the position that in States where this matter has not been regu- 
lated by statute, the seal itself conclusively imports a consideration. 
Watkins  v. Robinson, 105 Va., 269; Willard v. Taylor, 75 U.  S., 557; 
Adams v. Canal Co., 230 Ill., 469." And the statement, we think, pre- 
sents the correct concept of these suits and is in accord with the authori- 
ties on the subject. 

On the same question in the McMillan v. Ames, 33 Minn., supra, 
Vanderburg, J., delivering the opinion, said: "It is true that equity 
will not lend its auxiliary remedies to aid in the enforcement of a con- 
tract which is inequitable, or is not supported by a substantial consid- 
eration, but at the same time it will not on such grounds interfere to 
set it aside. But no reason appears why equity might not have decreed 
specific performance in this case (had the land not been sold), because 
the substantial and meritorious consideration required by the Court in 
such case would consist in that stipulated in the instrument as the con- 
dition of a conveyance, performance of which by the plaintiff would 
have been exacted as a prerequisite to relief so as to secure to defendant 
mutuality in the remedy and all his rights under the contract." And 
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sce, als:), Woodruf f  1 % .  Woodr~c.ff, 44 N .  J .  Eq., p. 349; 6 Pomeroy's Eq., 
see. 773. 

,Is lic~ctofore stated, there are opposin: dec+iions 011 the question, 
holtl '~~?; that il vrit tcn option mithont valuable consideration, though 
uxder scnl, niny t e  recalled a t  any tinie haforc notice of acceptance 
g i n .  Fome of these, as pointed out in Tthflbitis c. Robcrtsorz, svpru, 
arc d-prudent on statutes whicli chnnqc or modify the effcct given to 
sc:~ls ui;cl,-r tlw pri~icip!ss of tlw common law. 111 others, there bcing 
notlli~lg in the recold to ~)resri i t  it ,  the mind of the Jnd.;es was not 
slwri:i!lp c;illrd to the d:stiilctiol~s existent nnd usually observable be- 
tn-cc~i :t nwrc oHer to sell v ' t l ~ o u t  consideratio11 und without scal and 
o m  that is cjTccti\c :IS a billding agreement by rensoii of the seal. This 
is t r ~ c  ill scver:ll cascs in our ow11 Court, as in T i m b e r  Co.  u. TVilson, 
lS1 S. C., 154, and l'cz?docli 1. .  D a c o ~ p o r t ,  107 3. C., 710. I n  both of 
thcsc cnscs, l i o n e ~  el., it  appears that there was ~loticc of acce1)tmcc duly 
gircrl xvitliin tlie time, thus constitutillg :I bilateral contract Eetwceii the 
pmt;cs, :ind tbc question of tlic effect of a seal 011 sncli colitracts was in 
no w:iy prcs~ii icd;  and ho in tlie well-considered case of Wiiidcrs  v. 
I i~?1i(1n,  1G1 S. C., 628, there was n valuable consideration for the option, 
and rcl;cf was denicd Lecause there was no offer to perform within the 
time as tlie contract required. 

So f:lr :IS e~:~niini.d, we 1 1 : ~ ~  e found no case with us in which the ques- 
tion h i s  bee11 directly considared, and under the principles stated-and 
011 tlic facts of this record me are of opinion, and so hold, that the de- 
fend:'nts are bonl~d by their covennnt under seal and not a t  liberty to 
w i t l i i l r : ~ ~  their offer before the expiration of the time agreed upon. 

Tlie lcrdict  having est:tblished that before ally attempted mitlidramal 
by dcfcndnuts, plai~itiff had notified one of the parties of acccptaace 
xvould in any event be entitled to judgment as to that  interest. , h d  i t  
furtlier appearing that plaintiff has been at  all times ready and able to 
coinp!y, tendering tlie elitire purchase money, a t  latest by 7th August, 
that  defendants refused to accept the same and deny any and all obliga- 
tion under tlie alleged contract, plaintiff, as held in  W a r d  v. Albertson, 
supra,  arid other cases of like import, is entitled to have specific per- 
formance as to both interests, and the judgment to that  effect is affirmed. 

No  error. 
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J. W. HOLLINGSWORTR v. W. H. ALLEN. 

(Filed 11 December, 1918.) 

Limitation of Actions - Mutual Accounts - Reciprocal Credits - Store AC- 
counts. 

To constitute a mutual account, so that the last item of charge thereon 
will repel the bar of the statute of limitation, it must be reciprocal as to 
the credit extended, so as to imply a prombe to pay the balance due, upon 
whichever side it may fall; and an extension of credit upon the one side 
alone falls neither within the intent and meaning of our decisions nor the 
statute applicable. Revisal, see. 375. 

ACTION, tried before Cline, J., and a jury, at  July  Term, 1918, of 
CATAWBA. 

The action is to recover on an alleged open and running account, 
extending through the years 1906-13, and showing a balance due on 
statement rendered of $286.95, for which suit is brought. 

There was evidence on the part of plaintiff that he, in  the years cov- 
ered by the account, resided and did business in Franklin County, where 
defendant also resided, and during said years he sold and supplied to 
defendant the goods charged to him and the balance due, after deducting 
payments thereon, also entered on the account, amounted to $286.95, as 
stated. The statement and evidence shows that the bulk of the account 
accrued in 1912 and the years before that, most of i t  before. The items 
of charge insisted on in  1913 are one box of oranges of date 21 Novem- 
ber, 1913, and two boxes of 24 December, 1913, one of which was 
returned. I t  further appeared that plaintiff instituted action on the 
account against defendant in  Franklin County in October, 1916; that 
the same pended in said county till February Term, 1917, when a non- 
suit was taken, and plaintiff having in the meantime moved to Catawba 
County commenced present suit in the latter county in  July, 1917. 

There was denial of the account and plea of the statute of limitation, 
and on issues submitted, the jury rendered the following verdict: 

I. I s  plaintiff's right of action barred by the statute of limitations? 
Answer : "No." 

2. I n  what sum is defendant indebted to plaintiff? Answer: 
"$285.95." 

Judgment on the verdict, and defendant excepted and appealed. 

W. C. Feimster for plaintif. 
W. A.  Self and W. H. Yarborough for defendant. 

HOKE, J. There has been no payment on this account within three 
years prior to the institution of the original suit, the return of the box 
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of oranges and the evidence relating thereto showing merely that these 
were not received or purchased by defendant, and the statute of limita- 
tions. having keen plead, a recovery for the entire amount has been 
obtained on the theory that this was a running and mutual account 
between the parties, and that the entire claim is saved from the oper- 
ation of the statute by reason of the fact that the last item, a box of 
oranges, was on 24 December, 1913, and within the three years next 
before suit brought. 

I n  that aspect of the case, the charge of his Honor on the first issue 
was as follows: "If you find by the greater weight of the evidence 
that there was a running acconnt, store account, between this plaintifl, 
J. W. Hollingsworth, and the defendant, W. 11. Allen, down at Louis- 
burg, that Mr. Allen bought goods, fruits and groceries, and things of 
that sort, from time to time from Mr. IIollingsworth on credit, and 
items are charged to him, arid that now and then he made payments to 
the plaintiff and in that way there was a ruming account from year to 
year between them; if you find that, and if you further find from the 
greater weight of the evidence there was actual sale of a box of oranges 
to illr. Allen under this running account on 24 December, 1913, and 
then you should further find that the suit in Franklin Couilty on this 
account was begun in October, 1916, and you sllould then find that i t  
was less than three years since the last item of the running account, the 
court instructs you the action would not bz barred by the statute of 
limitations, and you would answer the first issue 'No.' I f  you fail to 
find i t  was not barred, you mill answer this issue 'Yes.' " 

4 running and mutual account within the meaning of these issues is 
one growing out of reciprocal dealings between the parties in which 
each extends credit to the otller and with the understanding, express or 
implied, that, on adjustment had, the items supplied and charged shall 
be allowed as proper credits. 
d very satisfactory, and we think a correct, definition of mutual 

accounts is given in 21 A. E. Enc. (2d Ed.), p. 244, as follows: "A 
mutual account is a course of dealing where each party furnishes credit 
to the other on the reliance that, upon settlem~nt, the accounts will be 
allowed so that one will reduce the balance due the other." 

The principle embodied in this statement is upheld with us in Orcm 
v. Caldcleugh, 18 N. C., 320-322, where Daniel, J., discussing the sub- 
ject, said: "It has been decided that if there be mutual running ac- 
counts on each side, then a new item, in either account, within three 
years may take the whole account, on both sides, out of the statute." 
And the position is again affirmed, in substance, in Stokes v. Taylor, 
104 K. C., 394, where i t  was held: "That in order to constitute a run- 
ning account, there must be an understanding or agreement between the 
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parties, express or implied, from the nature of the dealings, that' the 
items of an account shall be applied as payments upon the others. Mere 
disconnected and opposing demands are not sufficient." 

The case of Mauney v. Coit, 86 N.  C., 464, is not opposed, but in 
illustration of the position, and the principle is very generally approved 
by well-considered decisions and text-writers on the subject. Norton a. 
Larco, 30 Gal., 127; Hodge v. Manly, 25 Vt., 210; Pcngra v. Wheeler, 
24 Ore., 532; 1 R. C. L., 205; 1 Cyc., 363. And in  accounts of this 
character, whether the same are kept by both of the parties or by one, 
with the knowledge and assent of the other, i t  is well understood that - 
the balance due is the proper amount of the claim, and, for the purposes 
of the statute of limitations, the cause of action takes its ~ i s e  from the 
date of the last item. 

A very correct statement of the position appears in our statute on the 
subject, Revisal, see. 376, as follows: "In an action brought to recover 
a balance due upon a mutual, open and current account, when there 
have been reciprocal demands between the parties, the cause of action 
shall be deemed to have accrued from the time of the latest item proved 
in  the account on either side.'' Under the authorities referred to, how- 
ever, and many others could be cited, such a principle dces not apply to 
a case of opposing but unrelated demands between the parties, nor to 
an ordinary store account, though open and continued, where the credit 
is all on one side and the only items of discharge consist in payments 
on account. I n  this last case, unless there has been a payment within 
the statutory period or some binding recognition of the account within 
such time, the statute runs from the date of each item. And the charge - 
of his Honor, which, on the record, as we understand it, extends the 
principle applicable, in case of mutual accounts, to an ordinary store 
account, must be held for error. 

This will be certified that a new trial be had. and if the facts are as 
now presented, recovery can only be had for the items of account within 
the statutory period. 

New trial. 

J. W. YOUNG ET AL. V. H. F. HARRIS ET AL. 

(Filed 11 December, 1918.) 

1. Estates-Remainder-Acceleration-Wills. 
The doctrine of acceleration, by which the enjoyment of an expectant 

interest in lands is hastened, rests upon the theory that such enjoyment is 
postponed for the benefit of a preceding vested estate or interest, and that 
on the destruction or determination o$ such preceding estate before i t  
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would regularly expire, the ultimate takers should come into the prwent 
enjoyment of their prolm-ty; and this doctrine applie; to ap1xol)riate 
expressions in a will, when a contrary intent does not apl)e:lr by a pw])er 
interpretation of its terms. 

2. Same-Widow's Dissent. 
Where the doctrine of acceleration npplies to the ulterior devisees under 

a will givinrr the testator's wife his real property for life or until she 
marry, her dissent to tile will mill hare the same effect. 

3. Same-Dower-Ultimate Devisee. 
A c1cri.e in trn5t to the bencfit of the testator's wife for life or until 

she remarry. giving her the actual po%ession and occ.np;lncy of the farm 
and 1tou.e in which the testator hat1 lived, with iml)lement\ required for 
the cultirktion of the farm, but with limitation o ~ e r  to his heirs at law, 
for a cliriaion among w11om the trustees shall immediately take possession 
upon tl e Imp1 ening of either elelit: HckZ, the intent of tile h ta to r ,  noth- 
irtrr e1.e appearinq, was to postpone the distribution amonq the ultimate 
taliers for the accorn~)lishment of his primary purpose of providin; for his 
wife during her life or nitlowhood, and u])on tl~c dissent of the widow 
from the will, the doctrine of acceleration mill apply. 

4. Estates - Remainders-Wills-Dissent-Dower-Acceleration-Ultimate 
Devisee-Deeds and Conveyances. 

Where the widow has dissented from the will of her husband and takes 
dover in lieu of tlle lands devised for her life or widowhood, thus accel- 
erating the earlier resting of the estate in the ultimate devisee, the deed 
to the land made by the ulterior dcri~ee is subject to the dower right, and 
at her death his grantee ac~uires the title. 

ACTION, tried before .Justice, ,I., and a jury, at  March Term, 1915, 
of YANCEY. 

The action was instituted by plaintiffs, who are at  present the heirs 
at  law and next of kin of C. F. Young, deceased, against the defendants, 
who hold the lands under a deed from J. P. Young, widow, now deceased, 
of said C. F. Young, to recover the portion of the lands formerly owned 
by C .  F. Young and which was assigned as dower to his widow, she 
having entered formal dissent from her husband's last will and testa- 
ment on 26 August, 1887, after his death on 3d of the next preceding 
July. 

I t  further appeared illat said C. F. Young died duly domiciled in 
Yancey County on 3 July, 1887, owning this and much other land and 
personal property, leaving a last will and testament making disposition 
of tlle same; that such will was duly admitted to probate, and there- 
after his widow, Dullie Young, entered her dissent, as stated, and her 
dower was assigned in a part of the realty of said estate and covering 
the land in controversy. 

Admissions pertinent to inquiry appear of record as follows: "That 
snmnlons in the original between plaintiffs and defendants was issued 
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30 October, 1914, and was duly served; that plaintiffs submitted to a 
voluntary nonsuit at  the August Term, 1916, and judgment of nonsuit 
was duly signed a t  said term; that this action was instituted on 12 
March, 1917, as appears by reference to the summons in  this cause; 
that J. P. Young was the father and only heir-at-law of C. F. Young 
a t  the time of the death of C. F. Young. I t  is admitted by the defend- 
ants that the plaintiffs in  this action are some of the heirs at law of 
C. F. Young, deceased; that both parties claim under C. F. Young the 
common source of title; that C. F. Young died on 3 July, 1887; that 
J. P. Young died 26 March, 1888; that Dullie E. Young, the widow, 
died 4 October, 1914; that defendants are in  possession of the lands 
described in the complaint; that the lands included in the boundary of 
the dower laid off to Mrs. Dullie E. Young, widow of C. F. Young, is 
the same lands as that described in the compIaint and the same lands 
mentioned i n  the will of C. F. Young as the house and farm, or home 
place of the said C. F. Young, and the same lands contained in the deed 
to Mrs. Dullie Young." 

Upon this evidence and the admissions above set forth, plaintiff hav- 
ing rested, on motion, there was judgment of nonsuit, and plaintiffs 
excepted and appealed. 

Charles Hutchins, Thomas A. Jones, G. E. Gardner, and Merrimon, 
Adams & Johnston for plaintiffs. 

J .  W.  Pless, J .  Bis Ray, and Hudgins, Watson & Watson for defend- 
ants. 

HOKE, J. The will in question of Creed F. Young, former owner of 
the property, and duly admitted to probate, that, subject to 
payment of debts and two specified legacies of $1,000 each, all of the 
testator's property, real and personal, shall be held by S. W. Carter and 
John S. McElroy, trustees, also appointed executors, for the use and 
benefit of his wife, Dulcena E. Young, during her widowhood, allowing 
her to have the actual use and eniovment of the house and farm where " " 
testator resided, such stock and property as may be sufficient and neces- 
sary for the use of the said farm, and paying her from time to time 
such sums as may be necessary to her proper support, etc. ; that if the 
wife should ever marry, the said trustees shall take immediate posses- 
sion of all the real and personal, and distribute the same 
amone. the testator's next of kin "who would be entitled to the same at 

u 

law, etc., except the two legacies, as stated, etc." And i t  appearing by 
the admissions of the parties that the widow shortly after her husband's 
death dissented from the will; that the father, J. P. Young, grantor of 
defendants, was at  that time the next of kin and only heir-at-law of the 
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testator, we concur in his Honor's view that his deed was effective to 
pass the title to defendants, and plaintiffs have, therefore, been properly 
nonsuited. 

The doctrine of acceleration, by which the "enjoyment of an expectant 
interest is hastened," rests upon the theory that such enjoyment having 
been postponed for the benefit of a preceding vested estate or interest, 
on the destruction or determination of such preceding estate before it 
would regularly expire, the ultimate takers should come into the present 
enjoyment of their property. Unless a contrary intent is disclosed by 
the terms of the will, the position is fully recognized, where a widow . 
has dissented and, declining to take the preceding estate or interest given 
her by the will of her husband, has entered into the possession and enjoy- 
ment of the interests conferred upon her by the law. I11 that event, the 
widow ceases to hold under the will, and in cases like the present the 
decisions hold that the rights and interests of the parties must he con- 
sidered and determined as if she had married or died. 

Thus, in Wilson  v. Staf ford,  60 N.  C., 646-649, Batt le ,  J., delivering 
the opinion, said: ('This was a dissent of the widow and her claiming 
the share of the property as if he hcd died intestate; the effect of this 
upon the disposition made for his children in the will must, aftcr the 
assignment of dower and giving her an c q i d  part with the children in 
the personal estate, be the same as if shc had died or married." 

And in POT I ) .  R u m e r y ,  68 Me., 121-129: "All the wife's interest in 
it is at  an end as much as if she were dead. The rule is illat the extinc- 
tion of the first interest carred out of the estate only accelerates the 
right of the second taker." 

And in In  re E s t a f e  of l?azolitzgs, 8 1  Iowa, 701-706, Chief Just ice  
Bed; ,  delivering the opinion, said: "The property was to be kept for 
the use of the wife under the will. As she refuses to take under the will. 
that part of the items relating to the keeping of the property cannot 
be obeyed and must be left out of view. The same is true as to the 
widow's life estate. The will proridcd that Ann Elizabeth Kerp (Cary) 
and James It. Rery (Carp) shall take the property after the widow's 
life estate ends. Rut the widow refuses to take a life estate and takes 
dower. I t  clearly appears that the testator intended that the devisees 
just named should take the property after its enjoyment by the widow 
ceased and after her interest therein was terminated. He  did not intend 
that the beneficiaries to these devisees should be under the control of his 
wife or should be defeated by her. Under the exercise of her option, 
she refuses to take a life estate, but takes the estate the law gives her. I t  " 
clearly appears that the testator intended the devisees to take of the - - -  
property whatever remained after the widow's right thereto terminated. 
The law will effectuate the intentions of the testator, if possible, and 
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will secure to the legatees as nearly the benefits intended by the pro- 
visions of the will in their favor as can be done. 1 Rdf. Wills (3d Ed.), 
429." 

On the facts of this record, there is authority tending to support the 
position that the ascertainment of the "next of kin," within the meaning 
of this will, would in any event be referred to the death of the testator. 
Jones v. Oliver, 38 N.  C., 370. But conceding this to be otherwise in 
the present instance, not only is there nothing in the will that forbids 
the application of the principle of acceleration, to which we have re- 
ferred, but i t  is clear from a perusal of the instrument that, subject to 
the payment of the legacies, which, on the facts presented, do not affect 
the question, the entire purpose in putting this estate in the hands of 
the trustees was to insure the proper maintenance of the testator's 
widow while she remained unmarried or until she died without having 
remarried, and that the distribution among the ultimate takers was only 
postponed in order the better to effect the primary purpose; and this 
purpose and the preceding interest conferred on the widow having been 
entirely removed by her dissent, the ultimate takers come into the imme- 
diate enjoyment of their rights to the extent that the same creates no 
interference with the interests which the law has conferred upon the 
widow. The father, at that time, being the sole heir-at-law and next of 
kin, his deed, as heretofore stated, was effective to carry the title, subject 
to the widow's dower, and she having died, the defendants have been 
properly declared the true owners. 

An interesting illustration of the principles applicable, and which we 
hold to be controlling on the facts presented, appears in the well-consid- 
ered case of University v.  Borden, 132 N.  C., 477, opinion by our former 
Associate Justice Connor, and authoritative decisions here and else- 
where are i n  ful.1 support of the position. Holderby v. Walker, 56 
N.  C., 46; d d a m s  v.  Gillespie, 55 N .  C., 244; Dale, Admr., v. Bartl?!, 
58 Ind., 101 ; Yeaton v. Roberts, 28 N. H., 459 ; Marain v. Ledwith, 111 
Ill., 144. 

There is no error in the record, and the judgment of nonsuit 
Affirmed. 

J. M. GALLOWAY v. FLEMING GOOLSBY. 

(Piled 11 December, 1018.) 

1. Pleadings-Defense-Counterclaim-Judgment. 
I n  a n  action to recorer a balance of the purchase price of lands, allega- 

tions in  the complaint that the lands were sold a s  a known tract a t  a 
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certain price for the whole, which was denied by the answer, alleging the 
price was by the acre, overpayment, and claiming the amount thereof: 
Held,  the matters alleged in the answer were those in defense, not requir- 
ing a replication in denial, and motion for judgment upon the pleadings 
for a counterclaim because not denied, or a requested instruction to that 
effect, waF: properly refused. 

2. Contracts, Written-Lands-Par01 Evidence-Contradiction. 
A written contract for tlie sale of a known, designated and described 

tract of land, "containing about" a certain number of acres, a t  a fixed 
price, is not for tlie sale of the land by the acre, and excludes the admis- 
sion of parol evidence to that effect, in the absence of fraud. 

3. Contracts, Written-Evidence-Fraud-Misrepresentations-Mutual Mis- 
take-Pleadings. 

Where parol evidence is sought to vary the terms of a written contract 
for tl:e sale of lands, a s  tending to show that the designated tract was 
sold by the acre, allegation with evidence that the vendor, or his agent, 
had relweeented that the land contained a larger acreage than that speci- 
fied "before, a t  and after" tlie transaction, is not sufficient upon the ques- 
tion of fraud or mutual mistake. 

4. Contracts, Written-Pleadings-Fraud. 
To set aside a written instrument for the sale of lands for fraud, it is 

necessary for tlie complaint to allege an intent to defraud and deceive, 
with the facts necessary to constitute them, aiid that advantage had been 
taken thereof. 

5. Instructions, Verdict Directing-Written Contracts-Par01 Evidence. 
Where a written contract is alleged and sued on, without allegation or 

evidence of fraud, and the evidence sought to be introduced only tended 
to vary the admitted writing, an instruction by the court that if  the jury 
beliered the evidence, to answer the issues in tlie plaintiff's favor, is a 
proper one. 

APPEAI, by defendant from Sha,zo, J., a t  J u n e  Term, 1918, of ROCK- 
INGHAM. 

This  is an action to recover judgment for balance due on the sale of 
a tract  of land made by plaintiff's father and devisor to the defendant. 
The  defendant contends that  he bought by the acre, on a basis of 97 
acres, and that  on a n  actual survey since signing the contract the land 
contains only 81 acres, and tha t  he  has overpaid the plaintiff by mis- 
take $17.50. 

The  plaintiff contends that  the contract was in' writing; that  he sold, 
and the defendant bought, the "Turner Wall  tract" of land for  $700; 
tha t  there is no mention of the price per acre, which is  stated to be 
"$700, the price of the land." 

Deducting the payments made, the difference between $700 and the 
amount paid, the balance due is $206.35, with interest from 17 June,  
1918, for  which amount there was verdict and judgment. 
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The contract for the sale of the land is as follows: 

MADISON, N. C., 15 September, 1906. 
This paper witnesses a contract for the sale and purchase of land by 

and between John M. Galloway, first party, and Fleming Goolsby, 
second party, both of Rockingham County, North Carolina, as follows: 

The tract of land is commonly called the "Turner Wall tract," and 
is at  present occupied by him as tenant. I t  lies in Huntsville Township, 
directly south of the public road leading from Wentworth to Rocky 
Springs, adjoining the lands of T. B. Knight, Susan Roberts, Fleming 
Goolsby, the Oliver land, and others, containing about 97 acres. The 
price of the land is $700; $100 is paid in cash, the receipt of which is 
hereby acknowledged; $100 is to be paid 1 May, 1907, 1908, 1909, 1910, 
1911, 1912, with privilege to second party of paying i t  all at  any time, 
all deferred payments bear interest from the date of this contract at  the 
rate of 6 per cent per annum, failure to make a payment at  the time 
specified makes the whole amount unpaid due at  once. On completion 
of the payments above specified, first party binds himself, heirs and per- 
sonal representatives, to make the second party a general warranty deed 
of said land. Possession given at cnce to second party, with the right of 
collecting the rents and the crops of 1906. 

Witness our hands and seals. 
FLEMING GOOLSBY. (Sea l )  
JOHN M. GALLOWAY. (Sea l )  

The jury found upon the issues submitted that the plaintiff'i testator 
and defendant made the contract for the purchase of the land as set 
out in the written agreement, and the defendant obtained possession 
thereunder, and that the plaintiff is ready, able and willing to convey to 
the defendant title to the same, and find that the balance due is $206.35, 
with interest from 17 June, 1918. I t  was agreed by the parties that this 
was the correct amount, unless the defendant was entitled to an abate- 
ment in the price by reason of the shortage in the acreage. 

From the judgment on the verdict the defendant appealed. 

P. W .  Glidewell and C.  0. MeMichael for plaintiff. 
J .  R. Joyce and M.  F. Douglas for defendant. 

CLARK, C. J. The assignments of error are:  
1. That the court erred in refusing to give the defendant judgment 

on the pleadings because the plaintiff did not reply to the defendant's 
further answer containing the counterclaim for an abatement in price 
because of shortage in the acreage, and the second assignment of error 
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is for refusal to instruct the jury that "for lack of such reply, the 
counterclaim must be taken as true without any evidence." 

The complaint sets out the contract, which is in writing, and alleged 
that $700 was the amount due, less the payments made, and that the 
land was sold as a tract and not by the acre. The answer alleged that 
the agreement was by the acre, and that therefore the land had been 
fully paid for. This was not a counterclaim, but a defense, and the 
plaintiff was not called upon to repeat what he had already alleged in 
his complaint. I f  the contract had been as the defendant alleged, the 
defendant might have asked for the recovery of $17.50 overpayment, but 
he does not do so, and on the finding of the jury on the first issue there 
could have been no recovery even of that amount. 

Assignment of error 3 was for refusal to charge that the land de- 
scribed in the complaint was purchased by the acre, and that the num- 
ber of acres in  the tract was 81. The court properly refused to so 
charge. The contract was in evidence and was in writing, and stated 
that the land sold was the Turner Wall tract, describing it, "containing 
about 97 acres," and added "the price of the land is $700." This could 
not be varied or changed by par01 testimony, and the court properly 
refused to charge that the evidence of the defendant should be taken 
as true. 

I n  Smathers v. Gilmer, 126 N.  C., 757, the Court said, as quoted in 
Stern v. Benbow, 151 N.  C., 462: "In a contract to convey, or a convey- 
ance of land, if there is a shortage in the number of acres, the grantee 
is not entitled to a pro rata abatement in the purchase price unless the 
vendee has taken a guarantee as to the number of acres." See, also, 
citations to both these cases in the Anno. Ed. 

I n  L'etlzell v. ilfcllinney, 164 N.  C., a t  p. 78, i t  is said: "The other 
exception is to decreeing an abatement by reason of the alleged shortage 
in  the acreage. As to that, the law in this State is well settled. I n  
Snzathers c. Gilmer, 126 N.  C., 757, the Court held that where a definite 
tract of land was sold, or contracted to be sold, in the absence of fraud 
and false representation, a party purchases the tract agreed upon, and 
in  the absence of a guarantee as to quantity is entitled to no abatement 
if there is a shortage, nor is the vendor entitled to an addition to the 
price if there is an excess." 

I n  that case it is further said: "In that case, as in this, the sale was 
of a solid body of land, and not by the acre. The description was, 'con- 
taining 500 acres, more or less.' I t  turned out on survey that there were 
only 262 acres, but the Court allowed the purchaser no abatement be- 
cause he could have protected himself by examination or survey, or he 
could have required a covenant as to the number of acres, citing Walsh 
v. Hall, 66 N.  C., 233; Etherdge v. Vernoy, 70 N. C., 713, and cases 
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there cited. Smathers v. Gilmer, supra, has been cited with approval 
in Stern v .  Benbow, 151 N.  C., 462. I t  would be otherwise if there was 
a covenant as to the acreage, or if the purchase was by the acre, and not 
for a definite tract of land, as to which sources of information were open 
to both parties.'' The above cases are cited and approved in Higdon v. 
Howell, 167 N. C., 457. 

I n  Turner v. Vann, 171 N.  C., 129, all the above cases are cited and 
approved by Allen, J. I n  that case the plaintiffs alleged that t'dey pur- 
chased the land, relying on representations of defendant that the tract 
of land containing 550 acres, which was false, and that the tract only 
contained 379 acres. The Court denied the abatement of the price. 

The fifth assignment of error is that the court erred in refusing to 
instruct the jury that "If t h y  believed the evidence, to find that the 
plaintiff falsely and fraudulently deceived the defendant as to the acre- 
age and the boundaries of the land described in the complaint, known 
as the Turner Wall tract. This is admitted by plaintiff by reason of its 
failure to reply to the defendant's answer." But there is no evidence, 
as set out in the record, to justify such instruction, and the answer, 
while if alleged that the representation that the tract contained "about 
97 acres, or something in excess thereof," was false and fraudulent, does 
not allege that there was any intent to defraud and deceive (Tarault v. 
Seip, 158 N.  C., 368; May v. Loomis, 140 N. C., 352) ; nor are the facts 
constituting fraud set out, as is necessary (Mot tu  v. Davis, 151 N.  C., 
237; Beaman v. Ward, 132 N. C., 68) ; nor that any advantage was 
taken of the defendant by any fraud. 

The answer did not raise the issue of fraud by sufficient pleading, and 
the court properly refused to permit the defendant to testify as to 
representations made by the plaintiff in regard to the number of acres. 
The defendant stated to the court that "He expected to prove by this 
witness that the plaintiff, as the agent of his father, represented to the 
defendant that the tract of land contained a t  least 97 acres; that i t  was 
bought by the acre; that the defendant was buying the entire Turner 
Wall tract; that these representations were made prior to, at  the time 
of, and subsequent to, the signing of the contract alleged in the com- 
plaint." 

This would not have tended to prove fraud and deceit to set aside the 
contract, but merely to contradict the written agreement. Fraud is not 
sufficiently pleaded in the answer (Mot tu  v. Davis and Tarault v. Seip, 
supra), nor is mutual mistake, but simply a representation by the agent 
of the seller, that the tract contained 97 acres, and that the sale was by 
the acre, whereas the written agreement shows that i t  was sold by the 
tract and a t  a lump sum. The statement alleged, if the answer had 
been permitted, would have shown merely an expression of opinion by 
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the agent of the seller as to the quantity of acres and could not have 
contradicted the terms of the contract. There were no pleadings and 
no evidence that rrquired the submission of the issues tendered by the 
defendant. 

The court properly instructed the jury that if they believed the evi- 
dence to answer the issues as found. The contract was in writing, and 
there was no pleading nor evidence to set it aside for fraud or mistake. 

No e?ror. 

(Filed 11 December, 1918.) 

1. Evidence-Maps-Lands-Title. 
A map of the lands in dispute may not be received in evidence against 

an adverse claimant, though made by the county surveyor, when there is 
no evidence that the one in his chain of title, for  whom it was espresscd 
upon its face to have been made had it in his ~ossession, or thn4 it was 
made at his instance, or that he had receired it as authoritatire or cor- 
rect ; tlie statement thereon, standing alone, being inadmissible as hearsay. 

2. Same-Ancient Documents. 
A map or document may not be received in evidence solely because it 

has tlle appearance of being old and faclcd, for it must have been in the 
pos~ession of one in the chain of title of the adrcr~e claimant and in reeog- 
nition of its correctness, or it must be protlucecl from a proper or natural 
custody, under circumstances that will tend to free it from suspicion or 
fraud or invalidity. iVic7lolson v. Lumber Co., 136 N. C., 50, cited and 
applied. 

WALKER, J., dissents. 

ACTION, tried before Hn~ding,  J., at June Term, 1918, of SCOTLAND, 
upon this issue : 

I s  plaintiff the owner of the lands described in complaint, or any part 
thereof ; if so, what part ? Answer : "No." 

From the judgment rendesed plaintiff appealed. 

G. B. Patterson, Russell c6 Weatherspoon, and U.  L. Spence for pla.in- 
t i f f .  

Cox & Dunn, C. W.  Tillett, McLean, Varser & McLean for defend- 
ants. 

BROWN, J. Plaintiff claimed title under the McMillan grants and 
introduced evidence tending to locate said grants on the land in contro- 
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versy and connected himself with the grantee by mesne conveyances. 
The claim of title by adverse possession under color seems not to have 
been supported and to have been abandoned, as there is no reference to 
i t  in  plaintiff's brief. The defendants claimed title under two senior 
grants to John Gilchrist, one for 500 acres and the other for 448 acres. 
The controversy appears to have been as to the beginning corner of the 
500-acre grant. I t  seems to have been admitted that if the beginning 
corner of the 500-acre Gilchrist grant is located a t  the point J on the 
map, that defendant's grants cover the locus in quo. This grant begins 
"at a stake ,in the head of the north prong of Hills Creek, two pine 
pointers." The plaintiff contended that the head of the north prong of 
the creek was at  A. This would locate the Gilchrist grants off the locus 
ie quo. The entire controversy seems to be largely a question of fact in  
locating the beginning of the 500-acre Gilchrist grant, and the jury 
appear to have adopted defel&llds Lvt;tention. 

Exhibit B, offered in evidence by plaintiff and excluded, is important. 
This purports on its face to be a survey of the land and reads as follows: 

"Surveyed for John Gilchrist on 3 September, 1851, 640 acres of 
land in Richmond County on the west side of Drowning Creek and east 
of the Juniper, beginning a t  the third corner of his 500-acre t ~ a c t ,  and 
runs with its third line west 51 chains and 25 links to its fourth t orncr; 
thence with its fourth line south 18 chains to a stake two pine pointers 
in said line, then west 40 chains to a stake two pine pointers; thence 
north 60 west 43 chains to a small pine on the west side of the J m i p e r  
about 20 chains below the main head; thence north 40 chains to a stpke, 
two pine pointers; thence east 129 chains and 25 links to a pine 01 the 
south of Little Muddy Creek; thence south 43 chains to the beginning. 
Entered 21 April, 1846. No. warrant, 2280. 

JAMES GILCHRIST. THOMAS GIBSON, SUTUL~OT.  
DANIEL W. JOHNSON. 

I t  is stated in the record that the paper appeared to be iaded and 
very old and in handwriting of Thomas Gibson. 

I t  appears that this map was found among the papers of W. R. Mc- 
Laurin, deceased, under whom defendants do not claim. I n  fact, he 
appears to have had some interest adverse to them. 

We are of the opinion that the map, or survey, was properly excluded. 
The map and certificate would have been competent against defendants 
if i t  had been shown that the map was made a t  the instance of John 
Gilchrist and was accepted and adopted by him while he owned the 
land; but as none of these facts were shown, the map was properly 
reiected. 

The rule is that a map is evidence against a party and those claiming 
41-176 
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under such party, provided it can be shown that the map was made at 
the instance of p c h  party and was accepted by him while he was claim- 
ant of the land. 

This ruling is fully supported by Webb v. Hall, 18 N. C., 278, where 
the map offered in evidence was admitted upon the ground that it was 
made at the instance of Beazley, who was then the owner of the land. 
Chief Justice Rufin says : "The map would be evidence against him of 
the extent of his estate or claim, not upon the ground that it was the 
work of the county surveyor or the plan subsequently drawn by the 
original surveyor, upon whose certificates the grant issued, but because 
it was Beazley's own act. The plat of 1822, we think, was properly 
rejected because there was no evidence at whose instance i t  was made, 
nor from whose custody the paper came.'' 

There is no evidence that the map in question was made at the request 
of John Gilchrist. The mere recital of Gibson in the paper that it was 
made for John Gilchrist cannot be accepted as evidence any more than 
any other hearsay testimony. The fact that a map is made by a county 
surveyor is not sufficient to permit it to be introduced in evidence, but it 
must be shown to have been made at the instance of the party for whom 
it was made, so as to become his act as well as that of the surveyor. 
There is no evidence that the Gibson map or survey wds ever in the 
possession of John Gilchrist or that he ever accepted or recognized it. 

The ruling of the Court in White ti. Hall seems to be supported by 
the subsequent cases of Burnett v. Thompson, 35 N. C., 379; Perkins v. 
Brinkley, 133 N. C., 350; Hall v. Baton, 139 Mass., 217; Plummer v. 
Bmkerville, 36 N .  C., 252. 

Nor do we think that Exhibit B could be admitted without proof as 
an ancient document. I t  has not been proven to have been found among 
the papers of John Gilchrist or in any-other proper or natural custody. 
Nicholson v. Lumber Co., 156 N. C.. 59. 

I n  this case, Justice H o b  dead$ states the rule governing the ad- 
mission of such documents: "It is well established that ancient docu- 
ments-that is, documents relevant to the inquiry and bearing date or 
purporting to bear date at or before a period of thirty years prior to 
the time the same is offered in evidence-prove themselves-that is, they 
are admissible in evidence without ordinary requirements as to proof of 
e~ecution or as to handwriting-the recognized limitations being that 
they should be produced from proper or a natural custody and be free 
from suspicious circumstances indicative of fraud or invalidity." 

There are a number of assignments of error in the record, all of which 
we have considered and think they are without merit and need not be 
discussed. 

Upon a review of the entire record, we find 
No error. 
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WALKER, J., dissents as to survey and plat of Thomas Gibson, de- 
ceased, former county surveyor (Exhibit B), being of opinion that it 
is competent as a declaration of a deceased person, who was disinter- 
ested, as  to boundary, the circumstances of its being found i n  the papers 
of W. H. McLaurin not affecting its competency, but only its weight as 
evidence. 

G. B. WOODY v. CAROLINA SPRUCE COMPANY. 

(Filed 11 December, 1918.) 

1. Master and Servant - Employer and Employee - Physician - Unskillful 
Services-Negligence-Consideration-Damages. 

An employer who furnishes medical treatment, when required, to his 
employees, upon an assessment plan to meet the expenses thereof, is 
required to exercise due care in the selection of the physician and in con- 
tinuing him in its service, and, upon its failure to do so, is responsible in 
damages to an employee caused by his incompetency. 

2. Same-Evidence. 
Where the employer is liable in damages for the unskillful treatment of . 

an incompetent physician i t  had engaged for its employee, testimony of 
other physicians that an operation by him was unskillfully performed on 
an employee entitled to such services, and that the patient thereby suf- 
fered injury, tends to prove the incompetency of the physician employed. 

3. Same-Knowledge-Notice-Inquiry-Assurance. 
Where there is evidence that an employee of defendant had complained 

to the defendant that a physician the latter had engaged to attend to its 
employees when in need of medical care was incompetent, and thereafter 
sues to recover damages for unskillful medical treatment a t  his hands, 
under assurance by the employer, a t  the time, of the competency of the 
physician: Held, evidence sufficient to show that the defendant knew, or 
was put upon reasonable inquiry, of the incompetency of the physician, 
and that the employee relied upon the assurance of his employer in sub- 
mitting to the operation, which he had the right to do. 

ACTION, tried before Justice, J., at  August Term, 1918, of YANCEY. 
From judgment of nonsuit plaintiff appealed. 

H u d g i m ,  W a t s o n  & W a t s o n  for plaintiff. 
Pless & Winborne  and J .  B i s  R a y  for defendant. 

BROWN, J. This case was before us a t  a former term, and is  reported 
175 N. C., 545. The  facts are fully stated i n  the opinion of Mr. Justice 
W a l k e r  granting a new trial for error in  the admission of evidence. 
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The plaintiff was in the employment of defendant as mill foreman. 
On 15 April, 1916, while discharging his duties around the mill plain- 
tiff broke both bones of his right arm between the elbow and wrist. 

Plaintiff and defendant had entered into an agreement whereby plain- 
tiff was to pay out of his wages one dollar per month to defendant, and 
in consideration of this defendant agreed to furnish a competent physi- 
cian to treat plaintiff in case of sickness or injury. This regulation of 
defendant applied to all its employees. 

Plaintiff further avers that defendant failed to employ a physician of 
competent skill, and that the physician employed, one D. J. Smith, was 
unskillful and incompetent, and that defendant had knowledge of his 
incompetency. 

Plaintiff avers that when his arm was broken it was set by Dr. Smith 
and Dr. C. S. Aldridge, president of the defendant company, who was 
not a practicing physician, although at one time he was reported to 
have practiced; that the operation was performed with such gross un- 
skillfulness that the plaintiff was seriously and permanently injured. 

Plaintiff further alleges that he insisted at the time upon sending for 
a competent physician, but the president of defendant company assured 
plaintiff that Dr. Smith could do it as well as any one. 

I t  is contended in the brief of the learned counsel for defendant that 
the nonsuit should be sustained upon two grounds : "The first being that 
there was not sufficient evidence to g o  to the jury that the doctor was 
an unskilled and incompetent surgeon)' or if he-was, the defendant knew 
of i t  or might reasonably have known of i t ;  and, second, that if the 
doctor was unskilled, the plaintiff knew of this fact, and notwithstand- 
ing his full knowledge, as shown by his cross-examination, he accepted 
his service .and is not permitted to complaint of the defendant." 

There is abundant evidence. and we do not understand it to be denied. 
that Dr. Smith was employed by defendant to treat its employees, and 
that they were assessed to pay the expenses. The defendant was under 
no legal obligation to employ a physician to treat its employees, but 
when it assumed to do so and to deduct a monthly sum from their wages 
for medical attention, i t  was under obligation to exercise due care in 
selecting the physician and in continuing him in its service. Guy v. 
Fuel Co., 48 L. R. A., 536, cited and approved in the former opinion in 
this case. 

Viewing the evidence in its most favorable light for plaintiff, as me 
must do in  cases of nonsuit, we are of opinion that the learned judge 
erred, and that he should have submitted issues to the jury with appro- 
priate instructions. 

The evidence of Drs. Biggs and Gibbs tends to prove that the opera- 
tion was very unskillfully performed, and that the plaintiff suffered in- 
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jury thereby. This of itself tends to prove incompetency upon the part 
of those who performed the operation. There is also evidence that de- 
fendant had knowledge of or facts sufficient to put it on inquiry of 
Dr. Smith's incompetence, and that notwithstanding it continued him 
in  its service. 

There is evidence that plaintiff some tcme before he was injured com- 
plained to the president of the company of Dr. Smith's incompetence, 
and when he was injured the president assured him that he and Smith 
were fully competent to perform the operation, and that defendant, in 
submitting to the operation, relied upon such assurance, as he had a 
right to do. 

We will not further discuss the evidence as it might prejudice the 
defendant on another trial. 

Error. 

J. C. MITCHELL v. SOUTHERN RAILWAY COMPANY. 

(Filed 11 December, 1015.) 

1. Railroads-Master and Servant-Employer and Employee-Disobedience 
to Orders-Freight Train. 

Where an employee of a railroad company has left his home in the 
service of the company, under an agreement that he is to be returned 
thereto by one of its trains, and there is evidence that a passenger train 
was to have stopped for him upon being flagged, but, with the knowledge 
and approval of the defendant's vice-principal, he took a freight train for 
that purpose, it is evidence snfticient to take the case to the jury upon the 
question of whether he was rightfully upon the freight train and not in 
disobedience of orders, and to hold the company liable in an action to 
recover damages for an injury proximately caused him by the negligent 
acts of the defendant's employees in running the train whereon he was 
riding. 

2. Same-Negligence-Instructions-Relative Duties. 
Where there is evidence tending to show that the plaintiff, an employee 

of the defendant's railroad company, was riding in a caboose on the de- 
fendant's freight train, in the course of his employment, with the consent 
and approbation of the defendant's vice-principal, and the injury com- 
plained of was caused by the defendant's employees on the train running 
it without sufficient headlight, contrary to the statute, and without observ- 
ing other customary precautions, a charge of the court that the defendant 
was required to use ordinary care for the plaintiff's safety, and that he 
should use such relative care for his own safety as this method of travel 
required, etc., is not to the defendant's prejudice or one of which it may 
reasonably complain. Wallace v. R. R., 05 N. C., 404; Jfarable v. R. R., 
142 N. C., 557; Usury v. Watkins, 152 N .  C., 760, cited and applied. 
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ACTION, tried before Cline, J., and a jury, at  March Term, 1918, of 
WILKES. 

Plaintiff resided a t  Wilkesboro, and was employed by defendant from 
July to and including 4 December, 1916, as extra force foreman, in 
repairing the damage done to defendant's roadbed from North Wilkes- 
boro to Winston-Salem, made necessary by the July flood of 1916, d 
was provided with a force of men and a work train for the purpose of 
moving plaintiff and his men from place to place and to such points as 
the plaintiff was directed to go by the men in charge over him, viz., 
C. W. Anderson, supervisor, E. L. Bird, assistant supervisor, and Mr. 
Martin, another assistant supervisor. While plaintiff was riding on 
said work train from Abolee (a  side track 7 miles east of Elkin), be- 
tween 5 and 6 o'clock on 4 December, 1916, for the purpose of trans- 
ferring to the passenger train at  Elkin, as he had been directed so to do 
by assistant supervisor Byrd, i t  collided with the rear end of defend- 
ant's westbound freight train at  Elkin, severely and permanently in- 
juring plaintiff, and he brings this action to recover damages for such 
injuries, which he alleges were caused by defendant's negligence. 

The defendant, in its answer, admits "That immediately after the 
July flood of 1916, the plaintiff was employed by the defendant in  the 
capacity of extra force foreman, and was provided with a force of mek 
and a work train to move plaintiff and his men from place to place, to 
such points as the plaintiff was directed by the men in charge over him, 
to wit, C. W. Anderson, supervisor, E. L. Byrd, assistant supervisor, 
and a Mr. Martin, assistant supervisor," but defendant denies liability 
for the injuries to the plaintiff for that on the particular day of the 
injury, as i t  alleges, arrangements had been made for the passenger 
train to stop a t  Abolee and take plaintiff to his home a t  Wilkesboro, 
but plaintiff, for his own convenience, had, prior to the coming of the 
passenger train, taken passage on the work train to Elkin, there to 
board the passenger train for North Wilkesboro, and denied that plain- 
tiff had been directed by assistant supervisor Byrd to board the work 
train and go on i t  to Elkin, and there catch the passenger train for his 
home at Wilkesboro. Defendant also denied i t  had been negligent; but 
if it had, plaintiff knew that the afternoon passenger train was to stop 
a t  Abolee for him, and he assumed the risk of the caboose being run in 
front of the engine so as to obstruct the view of the engineer. 

The plaintiff testified: "I went down there (to Abolee) and went on 
the train to Rockford; put my men on at  Abolee, and there I saw Mr. 
Byrd and asked him if anything had occurred, and he said he had heard 
nothing yet; there might be something by the first of the year. I said 
if he approved of my work, would he give me a recommendation, and he 
said he would be glad to, and I have it with my things. The work 
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train came up and I came with Mr. Byrd to Abolee. I went out and 
took all the men to work and turned them over to Mr. Will Byrd, and 
told Mr. E. L. Byrd that Mr. Crews said he would stop for me at Abolee, 
but I would have to flag him down. He said, 'I will tell Mr. Love for 
you to go on the work train, and you need not flag him. You can go 
from Elkin home, and I will ask him to take you there.' Mr. Love 
told me that Mr. Byrd told him to carry me to Elkin. Mr. Love was 
conductor on the work train. I got some of the men who were working 
for me from Mount Airy, Wilkesboro, and Brushy Mountain. Some of 
them went to Abolee with me and I turned them over to Mr. Byrd. 
After Mr. Byrd told me to get on the work train, he said I could go on 
the Shoo-fly home. That was the train on which Mr. Crews was cou- 
ductor. When he told me to get on the work train he said to put my 
things on the train and take them. We put them on and brought them 
to Elkin, and Mr. Sparger, the engineer, and Mr. L. A. Allen, flagman 
or brakeman, helped me, and Mr. McDowell packed them in the car. 
We left Abolee Monday evening some time after six. I was in the 
caboose in the end next to the engine, the caboose being in front of the 
engine. I had seen the freight train before that evening going west 
towards Elkin, Don't remember whether it was on time. When it 
passed Abolee they had a box car on the rear of the train hitched to 
the caboose. The caboose is used for conductor and flagman and those 
to ride in, and it is supposed to be attached to the rear end of the train, 
but there was a car which had a drawhead pulled out the rear end, so 
that car was coupled behind the caboose. The west end of the car was 
fastened to the caboose, the drawhead, or coupling, was off the east end, 
and so there was no way to hitch to that end, and I saw no way for it 
to display a signal. On a caboose there is an arrangement to display 
signals; you can hang your lantern on the rear end. They generally 
have a red light on the rear of freight trains after night. When we 
left Abolee the caboose was in front of the engine, being. pushed towards 
Elkin, no other car in front of the caboose. I n  the caboose with me 
were Mr. Sparger, Mr. Allen, and Mr. McDowell. I t  was very dark 
when we got to Elkin. Before we got there, flagman Allen and brake- 
man-McDowell were in the cupola of the caboose, which is a little place 
fixed above the caboose to have an outlook forward towards the engine. 
While they were there there was no light displayed in front of the 
caboose in which we were riding, nor any signal, and the caboose being 
in front of the engine obstructed the headlight of the engine, so that it 
could throw the light only against the caboose. My recollection is that 
Mr. Allen and Mr. McDowell came out of the cupola and walked out 
of the door about half a minute before the crash came, and i t  was very 
near the trestle, not more than one hundred feet below the woolen mills. 
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The train was running about ten or twenty miles an hour; that is my 
best thought of it. There was no light displayed on the rear of the 
freight train; I was looking out of the door and there was no light at 
all. Our work train was being operated on the main track and the 
freight train was standing on the main track at  Elkin. I never saw 
any flagman there to flag our train down. At the time our train ran 
into the freight train I was in the front end of the caboose: Mr. Allen 
and Mr. ~ c D o w e l 1  were on the platform; they stepped about six or 
eight feet ahead of me. They ran into the box car, and it smashed all 
up, and I went down in the scramble and somebody picked me up and 
they toted me out and laid me on some of the cross-ties. I t  was dark 
when they carried me out and I could not see how manv cars were torn 
up. Before the crash I was in the caboose; after the crash I was in 
the lumber where the caboose mas mashed, under wreckage. I was hurt ;  
don't know what all was on me. The wreck mashed me practically all 
to pieces-through my body, through my side and back, hip, legs, hands 
all mashed, places cut in my face, and right ankle and a bone broken 
or cracked, which swelled up as big as two legs. My legs were bruished 
and mashed and had cut places, thighs mashed and blood-shotten. No 
bruises left now. Since the injury my physical condition has been bad, 
not able to do anything, suffered all kinds of pain. Suffered awfully 
that night; couldn't sleep; suffered severe pains eight or ten days; 
suffer yet. I didn't think that I could live." 

The jury returned a verdict for the plaintiff, finding that defendant 
was negligent; that the plaintiff was directed by E. L. Byrd, defendant's 
supervisor, to go to Elkin on the work train, and there board the pas- 
senger train for Wilkesboro, and assessed the damages. 

Judgment upon the verdict and appeal by the defendant. 

H a y e s  & Jones  for. plaintif f .  
Manly, H e n d ~ e n  & Womble for de fendan t .  

WALKER, J., after stating the case: I t  appeared in this case, after 
the second section of the complaint and the answer thereto, that defend- 
ant admitted the authority of E. I;. Byrd over the movements of the 
work train, and that the person in charge of it was subject to his direc- 
tion and control. This is the purpose of the admission and, i t  being 
true, we do not see why the plaintiff was not entitled to have the jury 
say whether he was rightfully on the train when it collided with the 
freight train and injured him. I n  addition to this admission, it appears 
that the plaintiff, as extra force foreman of tha? section of the railroad, 
was, by consent of E. L. Byrd, who, i t  appears, had the supreme con- 
trol, permitted him to go to Wilkesboro on the Saturday before the col- 
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lision and come back with his men on Monday, with the promise that 
he should be returned by train to his home at Wilkesboro, where he was 
accustomed to go, on Monday evening, he having been superseded in his 
position as foreman by another man, the brother of E. L. Byrd. 

Counsel for defendant, in the argument, did not contest his right to 
be thus returned to his home, but relied upon what he claims was a 
direction to plaintiff that he should go by the passenger train, which 
he had arranged to take at Abolee, by Bagging the conductor of that 
train, so that he would stop at the station and take him on. But all 
these were but questions of fact to be settled by the jury, and they have 
found against the defendant. 

We are not disposed to hold that the plaintiff, when riding to Elkin 
on the work train for the purpose of taking the passenger train there 
for Wilkesboro, was not then in the service or employ of the defendant. 
He was in  its service when he left Wilkesboro on Monday, because he 
had been engaged by E. L. Byrd, the supervisor, on the Saturday before 
to come back to Abolee on that day, with the promise that he could 
return on one of the defendant's trains to Wilkesboro. 

The plaintiff testified : "I thought my job had terminated that day- 
was out that day. I was taking my things home when I got hurt, and 
when I got home I thought I was through with the company." By this 
he meant, of course, that the company had induced him tp return to 
Aholee Monday with a promise to give him passage in its train to his 
home in the evening, and that he was still in the employ of the company 
until he had finished his journey and reached his home. The defend- 
ant, in its brief, says, "Under the circumstances, we think undoubtedly 
the defendant owed the plaintiff the duty to take him back to North 
Wilkesboro." 

We concur in this opinion, and add that it was .so contemplated by 
the parties when plaintiff was ordered back to AboIee on Saturday, and 
so expressly agreed, according to his testimony. 

I t  appears that the plaintiff was received on the work train by Mr. 
Love, who had charge of it when it started, and that none of the other 
employees, including Mr. Allen, who claimed to be the conductor, ob- 
jected to his being on the train. There is also evidence that it was 
customary for him to ride on that train. The conductor of the passen- 
ger train, while willing to carry the plaintiff to Wilkesboro and to stop 
at Abolee on receiving a signal for him, stated that he preferred not to 
stop for that purpose. Under these circumstances, it was not iIlegal for 
him to board the work train with Mr. Byrd's permission. The latter 
seemed to have full authority to act for the company, being in charge 
at  that place, and his general authority over the work train was not 
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o r  a t  least i t  callnot be questioned. Everybody appcarcd to hc siibordi- 
nate to him and subject to his orders. 

I n  the case of J fcNei l l  c. R. R. Co., 135 N .  C., 699, the Coiwt said, 
quoting from W a t e r b u r y  7'. R. R. Co., 17 Fed., 671:  "The right which 
a passenger by railway has to be carried does not depend on his having 
made a contract. but the fact of his being there crwtcs a duty on the 
part  of the company to carry him safely. I t  snfficcs to enable him to 
maintain an  action for negligence if he was being carried by tl~c, rail- 
road company voluntarily, although gratuitously, and :IS a mere matter 
of f a ro r  to him." And again: "A careful examination of the evidcnce 
shows quite satisfactorily that the case did not justify the assumption 
i n  any  aspect of it that  the plaintiff was entitled to be carried as :r pas- 
senger, as an  implied condition of the contract to carry his cattle. The 
most that  can be fairly claimed for the plaintiff i ~ p o n  tlrc evidence is 
tha t  he was riding upon the engine permissively. If he was riding there 
with the consent of the defendant, express or implied, i t  is not material, 
so f a r  as i t  affects the defendant's liability for negligence, whcthcr he  
was there as a matter of right or  as a matter of faror ,  as :L passenger 
or a mere licensee. I t  suffices to enable him to maininin an  action for 
negligence if he was being carried by the defendant voluntarily. I f  the 
defendalit undertook to carry him, although gratuitously and as a mere 
matter of favor to himself, i t  was obligated to exercise due care for his - 
safety in performing the undertaking it had voluntarily assumed," 
citing E. R. Go. 1 , .  D ~ r h y ,  14 HOW., 468; Stcambout Co. v. K i n g ,  16 
How., 469. 

Thcre are other authorities cited in JIciVeill r .  R. 22. Co., slrprn, 
which are applicable to this case, slid we refer to them generally and 
without doing so by their nanleq. 

I t  is said in 4 Enling Case Law, a t  sec.. 589: "A coninlorr carrier 
providing siifficient mearis for  the acrommodation of its passenger traffc 
is  under no obliqation to r ece i~  e : r i d  transport persons on other t11;in its 
regular passenger ~ehic lcs ,  yet if it doc? so, i t  assumes toward them the 
same duties and must exercise the same care. so f a r  as the rne:ms of 
transportatior~ permit, which would bc due them if thcy were tralel ing 
on n conr-e~ance regularly intended for passengers, :rnd thr  passenger 
assumes only such risks 21s are necessarily incident to tlrc character of 
the con\-c~-a~ice and the purpose for mliich it is beilig operated. This 
rule has been frequently applied in the case of pcrsonr transported on 
freight or  mixed trains, special trains, construction trains, and logging 
railroads." And a t  sec. 593. i t  is said:  "There are also decisions mak- 
ing a distinction in the degree of care required torvards regular passen- 
gers and as to persons being transported on the vehicle of a carrier, who 
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while not regular passengers are yet not trespassers, as, for instance, in 
the case of one permitted to ride without payment of fare upon a con- 
veyance not devoted to the carriage of passengers, and holding that as 
to such persons the carrier is required to use only ordinary care, and is 
not liable for slight negligence." 

This accords somewhat with what is held in McNeill's case, supra; 
but we need not endorse or approve this principle, or even discuss it, 
for in this case i t  is apparent that there was not only gross negligence 
in  the operation of the train, but even a degree of recklessness which 
may have amounted to wantonness, as defined in 8 Words and Phrases, 
a t  p. 7386. These are spme of the meanings of that word, as stated by 
the courts: "Wantonness is a course of action, or of conduct, tak& 
without regard to the rights of others." Everett z). Receivers, 121 N. C., 
519; S. v .  Brigman,,94 N.  C., S88, 889; Welch  r l .  Durand, 36 Conn., 
182, 184. "It is conduct willful or unrestrained action, or running im- 
moderately into excess." Cobb v.  Bennett,  75 Pa., 326, 330; X. P. R?j. 
Co. v. Whipple,  39 Kans., 531. I t  is that degree of recklessness, with a 
conscious knowledge of its probable harmful consequence, which, in 
law, finds its ~ u i v a l e n t  in  willful or intentional wrong. B. 8. Ry. Co. 
v .  Powell, 136 Ala., 232. I t  is the conscious and intentional failure by 
one charged with a duty to exercise due care and diligence to prevent 
injury after the discovery of peril, or under circumstances where he is 
charged with the knowledge of such peril and being conscious of the 
inevitable or probable results of such a failure. Birmingham R. & E .  
Co. v .  Pinckard, 124 Ala., 372. It is a reckless disregard of the rights 
of others where serious damages may ensue. W .  U .  Te l .  Co. a. Lazoson, 
66 Xan., 660. 

We need not go to the length of holding, in  order to dispose of this 
case, that the conductor of the defendant's employees in charge of this 
train and those in charge of the freight train was wanton. There was 
a gross inattention to duty, such as would in all probability result in 
very serious injury to the persons on the train, including the plaintiff. 

The case in  some of its salient features is not unlike B. 8. Railroad 
Co. v .  Powell, 136 Ala., 232; St. Joseph, etc., R. Co. v. Wheeler, 35 
Kan., 185; Kansas Ci ty  R. Co. u. Berry,  53 Kan., 112. The train was 
running in violation of a statute and in a reckless manner, and, with- 
out the aid of the statute, the conduct of those in charge of the train 
was not only negligent, but grossly so. The rule as to the degree of 
care to be exercised towards a person in a freight or construction train 
was stated in  Wallace v .  R. R. Co., 98 N.  C., 494; Marable v .  R. R. Co., 
142 N. C., 557; Usury  v .  Watk ins ,  152 N.  C., 760. 

The Court in Wallace v .  R. R. Co., supra, at p. 498, said: "A 'caboose' 
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attached to a freiqlit t rain does not furnisli all the appliances and con- 
venicilces for tlie safety and comfort of passengers that  are p r o ~ i d e d  
for 1321s-ngcr trains, and ~ d d e  it is the duty of the compnny carrying 
~assr 'npers on sucli a train to exercise erery reasonable care mid take 
ei-ery prec:iution against injury or danqer to the life of such pnssenzers 
~ ~ h i c l l  the wppliances for that  modo of transportation mill admit of, it  
is nlw the duty of tlie passenccr who t rawls  on such a train ~ r i t h  n full 
linoirlcdqe of the iucreased risk iiicidental thereto to be correspondin$ly 
carc>ful in guardin? against injury by reason of the risk incidrntal to 
sncli inode of t r a ~ e l .  An act may be negligent or  not, accordiiig to the 
attelidaiit circumstances." 

Tlic a b o ~ e  cases sustain tlie judge's charge as to the degree of care, 
and it was not a t  all un fa~orab le  to the defendant. The two trains were 
practically without any lights or other safeguards, and this fact is what 
caused t11 e collision with its fatal  result. 

This case is  not like Vnsso? I.. R. B. Co., 142 K. C., 68, or P c t ~ ? w n  
7,. R. K .  Co., 143 S. C., 260, for licrc i t  mps part  of the contract nmde 
on tlw Saturday before that the plaintiff sliould he returned to his home 
nt TTilkcsboro by the defendant's train, which formed n contractual rela- 
tion bctwcen him and the company, and i t  was the o5icer ~vllo, with the 
requisite authority, made the contract with plaintiff for the company, 
who directed him to ride in the caboose and tqld the conductor to receive 
him on his train. The learned judge, tliercforc, was not ill error when 
he required of the drfendant the esercise of ordinary care toward the 
plaintiff i n  the operation of the train. The  latter was surely entitled 
to such n degree of care and diligence. 

After a tholough review of' the case, we find no error tlint was com- 
mitted ill the court below. 

Ko error. 

I l dVI I )  I ~ R A N I i L I N  ARNDT V. JEFFERSON STANDARI) LIFE: 
INSURANCE COMPANY. 

(Filed 11 December, 1918.) 

1. Evidence-Letters-Authenticity. 
1Ylic~i.e lcttcrs receireil by mail :we souglit to be introduced upoil the 

trial a s  eritlence :~gninqt the ol)posiiif pxrt!: to the action, tlle signatnre of 
the \n i te r  or other requisite proof of its :~utlleiiticity must also be offered. 

2. Principal and Agent-Evidence-Declarations-letters. 
-1 letter m:ty not be rccei\ctI as  e~ideilce of the wi te r ' s  agency to act 

for airother, for stat en lei it^ tlieiein of this c1i:~racter a re  mere declarations 
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4. Principnl and Agent-Evidence-Deelaraticns-Hearsay. 

5. Principal and Agent - Fraud -Evidence - Insurance-Payment of Pre- 
mium. 

In a n  a v t i f : ~ ~  to rvcovcr the premiums paid on a life insurance policy, 
nllctll t l ~ c  grotu~tl of fr:iutlulcnt rcl)wsentations bp the defendant's ageilt 
in its l~rc~c.~ircw!cnt. i t  is conll;ctent, u])on cross-csamination of the plaintiff, 
to sllo\v t11:it lie :!:it1 ~,cccirc.tl a letter from the defenclant stating the cor- 
1.ci.t contliticn:; untlcr \~l l ich it  l~ntl been issued, together with the fact that 
lie 11:1d tlrrleaftcr 1):litl tlie nnnual premium on the policy. 

6. Principal and ilgei~t-Fraud-Insurance Policy-Payment-Laches-Lim- 
i taticn cf Actions. 

1Vl7cw thr  in\ure:l claims that he had been induced by the fmudulent 
mihrclnc-entalion of the in\urcr's aqmt,  a s  to the p~i i l -up value of the 
policy, to acccl)t it, and he, though able to read and mrite, and with full 
ant1 flee oltportunity to inform hirn~clf of the true facts, plainly eu~ressed 
ul~on thc face of the policy, kept the insurance in  force for nine years : 
IIcltl ,  llc is baricd by his own lachec, and the three-year stati~!c. of limita- 
tionr, after the discorery of the alleged fraud, from avoiding tlie policy 
and recovering the premiums thereon. 

7. Insurance-Fraud-Policy-Contract-Waiver. 
Where the insured, being able to read and write, after having kept his 

policy of life insurance in  force for a number of years, seeks to avoid i t  
and recover the premiums he has paid thereon, on the ground of fraudu- 
lent representations by the defenilant's agent a s  to its paid-up value, and 
i t  appears that he had paid another premium thereon after he had been 
correctly informed a s  to the facts, which were clearly expressed in the 
face of the policy iteelf: Hcld,  he was put to his election before the pay- 
ment of the last premium, either to invalidate the policy upon establishing 
fraud, or to recognize the contract a s  written, and his voluntarily paying 
this premium after knowledge ~ m s  a wairer of this right, and barred his 
action based on the ground of tlie alleged fraud. 

8. Contracts-Tort-Election-Waiver-Actions. 
Upon the discovery of fraud in the procurement of a written contract, 

the plaintiff must elect, within a reasonable time, depending upon the 
existing circumstances, either to sue upon the tort and recover his dam- 
ages for any deceit, or claim under the terms of the contract; and where 
he has elected to sue for damages for breach of contract, and not in  re- 
pudiation thereof or for its reformation, he thereby waives his right of 
action to invalidate i t  by reason of the tort. 
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ACTION, tried before Cline, J., and a jury, at July Term, 1918, of 

The action was. brought by the plaintiff to recover damages of the 
defendant on account of an alleged fraud of the agents of the Greens- 
boro Life Insurance Company. Plaintiff alleged that in December, 
1906, the agents of the Greensboro Life Insurance Company induced 
him to apply for a policy of life insurance for $1,000 by making the 
following false representations : 

(1) That after carrying a policy for two years, if he should become 
dissatisfied with it, he would have the option to make surrender of 
same and receive from the company all moneys he had paid to it under 
said contract, without interest (the interest being offset by the tempo- 
rary protection to plaintiff under the policy). 

(2)  That after paying in premiums as much as $700 he would not 
be required to pay any other or further sum on account of said con- 
tract, but that it would become a paid-up policy. 

A policy was subsequently issued by the Greensboro Life Insurance 
Company on the plaintiff's life, bearing date 1 March, 1907; but 
whether the policy was delivered through the mail or by an agent of 
the ~reensboro Life Insurance Company does not appear.   he plain- 
tiff at the time he applied for the policy was 53 years of age, and could 
read and write. He paid nine annual premiums upon the policy, his 
last premium being paid in March, 1915. This action was commenced 
in June, 1917. Plaintiff testified that "a good long time before he 
started suit" he found out that the policy was not what he thought it 
was, and he wrote to the company in March; 1914, and inquired how 
many more premiums he would have to make before he had a paid-up 
policy, and the company replied under date of 10 March, 1914, advising 
him that his policy was "a whole-life contract," and that he would have 
to pay premium as long as he lived. In  the following year, after having 
received this information, he paid another premium. 

The defendant has assumed the liabilities of the Greensboro Life In- 
surance Company. 

The court nonsuited the plaintiff, and he appealed. 

W .  A. Self for plaintiff. 
Brooks, Sapp & Kelly and W.  C .  Feimster for defendant. 

WALKER, J., after stating the case: First. This assignment of error 
is based upon the refusal of the court to admit in evidence the letter 
of another person to the company, which purported to have been sent 
by D. W. Cochrane to the plaintiff, and is untenable for two reasons: 
First, it was not identified. ' Plaintiff did not attempt to prove the 



signature of D. W. Cochrane, by whom the letter pilrports to have been 
written, but merely offered the letter ill evidence without ally proof of 
its genuineness. Letters are not admissible until satisfactory proof Ims 
first been made of their authenticity. Lockhart on Evidence, sec. 96. 
I n  the case of Beard 21. R. IZ., 143 X. C., 136, this Court said: "While 
it is well settled that where it is shown that a letter was addressed, 
stamped and mailed, there is a presumption that it was received by the 
addressee, i t  cannot be that the receipt of a letter purporting to be 
signed by a person is any evidence that i t  was written by such person. 
No authorities are cited to sustain thf exception." See, also, Woody 7). 
Spruce Co., 175 N. C., 545; T ? j s o ~  v. Joyner, 139 N. C., 69, and cases 
cited therein. I n  the second place, eTen if the authorship of the letter 
had been properly proven, it was not competent as evidence in this case, 
and, besides, was offered by the plaintiff for the purpose of proving that 
D. W. Cochrane was general agent of Greensboro Life Insurance Com- 
pany, and, therefore, was merely an offer to prove agency by the alleged 
declarations of the agent himself. That such declarations are not ad- 
missible to prove agency is well settled. Daniel I ! .  R. R., 136 N. C., 
517. 

Second. This exception is sufficiently answered by what we have said 
under the first assignment of error. The plaintiff had not qualified 
himself to swear to the signature of Mr. Cochrane. I n  fact, he testified 
that he had never seen him but once in his life, and that was on the 
occasion of his applying for the policy. He  had never seen him write 
and had never even seen a signature admitted to be his, so f a r  as the 
evidence discloses. He  was simply not qualified to testify to the genu- 
ineness of the signature. 

Third.  This objection is addressed to the refusal of the court to allow 
the plaintiff to testify as to Mr. Ervin's declaration with respect to 
Mr. Cochrane's relations to the Greensboro Life Insurance Company. 
I t  would seem to be too clear for argument that i t  is not permissible to 
prove agency in this way. I t  was hearsay, or the unsworn declaration 
of a third party, not qualified to bind the defendant. 1 Greenleaf Ev., 
sec. 99. 

Fourth. Defendant was allowed to ask plaintiff, on cross-examination, 
if he did not receive a letter from defendant under date of 10 March, 
1914, advising him that his policy was a whole-life contract, and that 
he would have to pay premiums as long as he lived, and plaintiff ex- 
cepted to the admission of this testimony. I t  was clearly competent and 
material for the purpose of showing that plaintiff paid a premium after 
he acquired this information and waited for more than three years 
thereafter before instituting this action. The letter was read to the 
court and jury, and then the witness, who was the plaintiff, was asked 
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if he received the letter, which he admitted, and if it did not notify 
him of the true nature of his policy, which he also admitted, and then 
stated that after being thus informed as to the contents of the policy 
he paid a premium a year afterwards. We can see no possible objection 
to this evidence. I t  was merely repeating what was in the letter. 

The real question in the case is whether upon the admitted facts the 
defendant is liable to the plaintiff in damages to the amount of pre- 
miums paid by the latter, with interest thereon. 

The contract of insurance is plainly worded, and there is no difficulty 
in ascertaining its heaning by reading it. I t  is a printed policy, there 
being no handwriting on it except the signatures of the officers, and they 
are easily read. The plaintiff testified that he could read print and 
sign his name, and yet he kept the policy in his possession for about 
nine years without even looking at it himself or asking any one to do 
so for him. He stated that his apprehension was not aroused until he 
was told by a friend, Dr. Bandy, who held two similar policies, that 
they d'd not read as represented by the plaintiff to him, so as, in effect, 
to become paid-up policies when $700 in premiums had been paid upon 
each of them. Without reading his policy, as far as appears, he wrote 
to the company, inquiring as to "how many more payments he would 
have to make until his policy would be paid up," to which the company 
replied at once that his policy was a ('whole-life" one, and that he would 
have to pay premiums as long as he lived. This, he says, did not corre- 
spond with the representation of D. W. Cochrane, t,he agent, which was 
mzde to him at the time he was solicited to take the insurance, and 
whieh induced him to enter into the contract. 

We are of the opinion that plaintiff was guilty of negligence in not 
reading his policy. While the agent, according to plaintiff's testimony, 
which must Ee taken as true, misrepresented the contents of the policy 
as to when it would be paid up, there was no fraud, trick, or artifice 
resorted to at the time the policy was delivered in order to prevent the 
plaintiff from reading it, and he kept it for nine years without doing 
so. Flours v. Ins. Co., 144 N.  C., 232, citing Upton v. Triblecoclc, 91 
U. S., 45;  Bostwick v. Ins. Co., 116 Wis., 392. See, also, Clements v. 
Ins.  Co., 155 N. C., 57; Wilson v. Ins. Co., ibid., 173. 

I n  the Clements case, the Court, quoting from PZoars v. Ins. Co., 
supra, said: ('There is also strong authority for the position that on 
the facts of this case the relief sought would not be open to plaintiff 
even if there had been a mutual mistake in the preliminary bargain 
and by persons with full power to contract, for the reason that plaintiff 
accepted the policy with the alleged stipulation omitted without having 
read same, and held i t  without a protest for three months," citing 
Upton v. Tm'blecock, supra. But however this may be, the plaintiff, 
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after he had been fully and explicitly informed as to the true contents 
of his policy, and that it contained no such provision as the one he 
stated that the agent had represented to him was in it, kept his policy 
for some time without reading it and without making any complaint to 
the company, and actually paid the next maturing premium about a 
year after he had received the information from the company itself. 
This was a waiver of any fraud practiced upon him nearly ten years 
before, if there was such. His  paying this premium voluntarily to the 
company after obtaining full information as to the contents of his 
policy amounted to a clear decision by him not to avail himself of the 
fraud. The act of paying the premium under the peculiar circum- 
stances was inconsistent with any contention on his part to take advan- 
tage of the false representation of the agent a t  the time the contract of 
insurance was made. 

I t  was held in Jones v. Ins. Co., 153 N. C., 358, where an allegation 
of fraud similar to the charge against the agent in this case, that if, 
notwithstanding the fraud, the policyholder afterwards, with knowledge 
of the facts, paid premiums i t  would be a waiver of the fraud unless 
the payment of the premium was itself induced by fraud, of which in 
that case there was no evidence, nor is there any in this case. But Cath- 
cart v. Ins. Co., 144 N.  C., 623, would seem to be decisive of this case, 
the facts being similar to those in this record. The Chief Justice, de- 
livering the opinion, said: "The defendant asked the court to charge 
the jury: 'The plaintiff admits that at  the time he received the policy 
he could have read i t ;  that nothing was done by any agent of the com- 
pany to keep him from reading i t ;  that he put the policy away, and 
several years thereafter he heard general talk among the people that 
the company would not live up to statements made by the agents, and 
that he then took his policy and read it, or read such part of it as he 
saw proper, and the court instructs the jury that, this being the evidence 
of the plaintiff himself, you will, on the whole evidence, answer the 
sixteenth issue Yes.' This issue was as to whether plaintiff had waived 
the right to rely upon the alleged false representations, if made, and it 
was error to refuse the prayer, for the plaintiff testified that after read- 
ing the policy he continued to pay the premiums. This was an acquies- 
cence in the terms and conditions of the policy. The feme plaintiff was 
even more explicit-that she read the policies again and again, and she 
and her husband thereafter continued to pay the on all the 
policies which they had taken out for themselves and their children. 
The evidence is that the plaintiffs were intelligent people. This case is 
not like Caldwell v. Ins. Co., 140 N.  C., 100, for there the plaintiff was 
an illiterate old colored woman who could not read the but relied 
on the statement of the agent. Furthermore, when she became alarmed, 

42-176 
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the defendant's agent lulled her into security and induced her to con- 
tinue to pay the premiums. There was nothing of that  i n  this case." 
The case of Gwaltney v. I n s .  Co. is then distinguished, and Floars v. 
I n s  Co., supra,  cited with approval. Cathcart v. Ins .  Go., supra, has 
since been approxed in several cases, as d l  appear in Anno. Ed.  of 
144 K. C., a t  p. 625. 

The payment of the premium after a fa i r  opportunity to act deliber- 
ately in regard to the matter was an election by the plaintiff to continue 
the insurance upon the terms stated in the policy. There is no evidence 
here that the plaintiff a t  the time he received the policy was prevented 
from reading i t  by any trick or cont r i~ance ,  and if he  had read it he 
would have discolered very easily that  there mas no such term in the 
contract as the one he was led to beliere was there. I n  this connection, 
what mas held by the Court in Bostwick 7%. I n s .  Co., s u p ~ a ,  is pertinent: 
"If a perqon in  a business transaction with another is deceived by the 
latter to his injury, such person may rescind the transaction within a 
reasonable time after he discovers or  has reasonable opportunity to dis- 
c o ~ e r  the fraud, constructire knowledge thereof being just as effective 
as actual knomlcdge to set the time for rescission running and to mark  
it9 limits. I f  a person receires a policy of insurance ostensibly in  
response to ail application therefor, which he signed and parted with in  
the bcllef, induw.l by tlic f laud of the agent taking the same, tha t  it 
raallccl for a policy diffc.ri.11~ from that  which i t  called for in fact, he is  
bound, as a matter of 1:1w, to examine the policy within a reasonable 
tinic, xttcr it eonlcs to his halid and to discover obvious departures 
tl,ialc,i~i f ~ o i n  the one nhich  he supposed he was to get, and promptly, 
111'011  disco^ erinp the saint, to rescind the transaction, give the company 
diw notice thereof. and do all on his part which justice requires to 
1(!4toi~ t l ~ c  fomier <itnation, or he mill be held to have accepted the 
110 t i c - j  .is s" t 14) !nz iiib apl)llc,xtiou, so a5 to be precluded from rescind- 
1 1 1 ~  the same. I'llc ~casouable time for disco~ering that  the policy dif- 
tc.1 s  iron^ the one supposed to ha\ e been applied for in the circumstances 
tt,itc~d in the furcgoiiq rule conln1encc.s to run irnrnediately upon the re- 
wl)tion of the l ~ p e r ,  notlling o ~ c u r r i n g  then to reasonably excuse the 
;il~plicant for  o n i i t t i q  to examine his contract. In such circumstances, 
i'olll* aiid one-half months delay in discorering tile fraud and exercising 
rhc r ~ g h t  of rescission is, as a niatter of law, too long a time." 

The time n-ithin which action should be taken to rescind the contract 
would to some extent depend upon the circumstances of the particular 
c:ise. The l ~ o s t w i c l i  case also decided that "The existence of a cause of 
actloll at law to recover the comideration parted with upon a contract 
on the ground of fraud presupposes the actual termination of the con- 
tract because of the fraud, and that  requires a repudiation of such con- 
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tract by the insured person in toto, or so far as justice may require, and 
an unconditional offer on his part, so far as justice may require, to 
restore the wrongdoer to his former situation." 

I n  this case the plaintiff has repudiated the contract and elected to 
sue for the entire consideration paid by him-that is, the premiums, 
with interest. Plaintiff has substantially and in law waived the tort 
and sued for money had and received, which is the premiums paid by him 
to the company, with interest thereon. I-le could not be entitled to this 
specific amount if he had not elected to waive the tort or treated the 
contract as rescinded, because of the fraud, and recover the entire 
amount paid. The rule, in a case like this, is that where a party dis- 
covers that a fraud has been practiced upon him he must act promptly 
in his own protection, as laches may bar his right. 25 Cyc., 792; 
Knigh t  v. Houghtalling, 85 N.  C., 17;  Howland v. C. L. Ins.  Co., 121 
Mass., 499, 500; Ins .  Co. v. Miller, 32 N. W., 550. 

I t  is said in the Howland case: "If i t  be assumed that the plaintiff 
had the right, at  his election, to treat the act of the defendant's agent 
as a rescission of the contract, justice requires that he should give notice 
of this election within a reasonable time. An election made eleven 
months after, during which time the liability of the defendant had con- 
tinued, was not within a reasonable time." 

I n  the ffoughtalling case Justice R u f i n ,  for the Court, said: "The 
rule of law is that he who would rescind a contract to which he has be- 
come a party must offer to do so promptly on discovering the facts that 
will justify a rescission, and while he is able, of himself or with the aid 
of the court, to place the opposite party substantially in statzc quo; he 
must not only act promptly upon the first discovery of the fraud, if 
fraud be the cause assigned for the rescission asked, but he must act - 
decidedly, so that his veldor may certainly know his purpose, and 
thereby have the opportunity afforded him to assent to the rescission, 
resume the property, and look out for another purchaser. I n  no case 
is he ~ermi t ted  to rescind when he has continued to treat with his vendor 
upon the basis of the contract after his discovery of the fraud practiced 
up011 him, and neither is i t  allowed him to rescind in part and to affirm 
in part;  but if done at all, i t  must be done in toto. This rule is founded 
on the plainest principles of justice, and has been universally recog- 
nized, and virtually so by this Court in the cases of McDowell v. Sims,  
41 N .  C., 278; Tomlinson 1 ) .  Savage, ib., 430, and Alexander v. Utley, 
42 N. C., 242." 

The plaintiff, while not a man of much education, seems to be of fair 
intelligence, good judgment and practical sense. He  understood very 
well what his rights were. When he discovered what he alleged to be 
the fraud of the agent he should have acted with reasonable promptness 
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and notified the defendant that he elected to repudiate it, or to reform 
it, or to affirm it, and recover his damages for any deceit, but this he did 
not do, but, on the contrary, he waited for nearly a year, when he paid 
the premium with full and accurate knowledge of all the facts necessary 
for him to act upon, and, finally, he did not bring this action until more 
than three years after he acquired, according to his own admission, full 
knowledge of the facts, which were disclosed to him by the defendant 
in the letter. H e  is, therefore, barred both in equity by laches and at  
law by the statute of limitations. 

Justice Hoke said in Modlin v. R. R. Go., 145 N.  C., 227: "The stat- 
ute applicable (Revisal, see. 395, subsec. 9)  provides that actions of the 
present kind are barred in three years after the discovery by the ag- 
grieved party of the facts constituting the fraud, and, construing this 
subsection, the Court has decided that the statute commenced to run 
when the aggrieved party first discovered the facts, or could have discov- 
ered them by the exercise of proper eff'ort and reasonable care." 

I f  he waived the fraud, he cannot sue for damages, as the contract 
stands, and he is bound by it. So, in  no view apparent to us can he 
recover. 

Affirmed. 

MRS. LAURA A. PATRICK V. JEFFERSON STANDARD LIFE INSUR- 
ANCE COMPANY AND COUNTY OF GUILFORD. 

(Filed 11 December, 1018.) 

1. Deeds and Conveyances-Alleys-Appurtenances-Adjoining Lands-Ad- 
verse Possession-Evidence-Questians for  Jury. 

The owner of land within the limits of a city conveyed a part thereof 
to P and G., along which was an alley, and afterwards another part to 
tlie county for a courthouse square, leaving the alleyway to connect with 
part of the laHd he had then retained, with prorision in the deed to P. and 
G. leaving one-half, or 4 feet, of this alley adjoining the P.  and G. land 
"in the seizure of" the grantor, with covenant (hat it should be continu- 
ously left open as a passway for himself and the said P. and G., and which 
should not be obstructed "by him or any other person." Thereafter, the 
county acquired all of these lands, and amonq other things done on the 
alley, it enclosed the alley with a fence, planted trees, grass, rose bu-hes, 
etc., thereon. and the county and its grantee, the defendant in the action, 
held the alley as part of the courthouse square for a period of fifty years: 
Hcld, sufficient evidence of adrerse possession to ripen the defendant's 
title in the alleyway ; and, further, the intent of the covenant in tlie deed, 
under which the plaintiff claims with respect to the alleyway, w-ar to 
reserve it for the benefit of P. and G. and of himself and his heirs, and 
passed under the habcndtcm as an appurtenance to the adjoining land 
since acquired by the defendant's grantor. 
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2. Limitation of Actions - Adverse Possession - Evidence - Questions for 
Jury-Trials. 

The use and occupation of land, a s  from i ts  nature and character i t  is 
capable of, dealt with so a s  to indicate a n  assertion of ownership, in 
opposition to the world, or its true owner, openly and notoriously, under 
a claim of right, and known and risible boundaries, or color of title 
defining its boundaries, is sufficient evidence of adverse possession, if con- 
tinued in for the statutory periods applicable, to ripen tlie title in tlie per- 
son thus claiming it. 

3. Deeds and Conveyances-Alleys-Appurtenances-Evidence-Extraneous 
Circumstances. 

Observing the strict requirement that in construing conveyances of land 
the intention of the parties is first to be ascertained from the language 
employed in the written instruments, regarded a s  a whole, the courts 
may regard the surrounding circumstances, in  appropriate instances, in  
ascertaining their intent, and adopt the interpretation which conforms 
more to the presumed meaning; and where i t  clearly appears that a 
grantor of lands has covenanted that  a n  alleyway be kept open for the 
conrenience of his grantee, and of himself and his heirs, in  regard to the 
adjoining lands, and also to afford a n  outlet to a part of his lands lying a t  
the inner end of the alleyway, and that he has subsequently sold all the 
remainder of the land adjoining, the court may view the whole transaction 
and its attendant circumstances to ascertain the intent of the grantor as  
to the alley; and where the purchaser from him, and those claiming in 
succession to him, have acquired tlie whole of the original tract and used 
i t  adverrely and notoriously, under a claim of right, for more than twenty 
years, without objection from any one, i t  is  sufficient to vest the title in 
tlie defendant, the last purchaser. 

4. Deeds and Conveyances-Alleys-Title-Merger. 
Where an alleyway has been reserved in a deed to lands a s  appurtenant 

to their use, and the grantee has acquired the remainder of the lands, in 
fee, the easement, a subordinate and inferior derivative right, is  merged 
in the fee-simple title. 

5. Appeal and Error-Verdict-Judgments-Issue-Answers. 
Where the verdict of the jury has been adverse to  the appellant upon 

two issues, either one of which is determinatire of the controversy, the 
judgment accordingly rendered upon one of them alone will not be dis- 
turbed on appeal. 

ACTION, tr ied before A d a m ,  J., a n d  a jury, a t  M a r c h  Term, 1918, of 
GUILFORD. 

T h e  su i t  was  brought  t o  quiet t h e  t i t le  t o  a cer tain parcel of l and  i n  
t h e  ci ty  of Greensboro west of a n d  adjoining t h e  courthouse lot, o r  
square, being 4 feet  wide a n d  extending f r o m  West  M&et (formerly 
M a i n )  Street  87 feet  a n d  1 0  inches nor th  f r o m  said street, it being the  
western half  of a n  alley which l a y  between t h e  courthouse square (sold 
by Solomon Hopkins  to  the  county)  a n d  t h e  brick building known a s  
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the Patrick or Porter & Gorrell storehouse, the other, or eastern, half 
of the alley being part of the said courthouse lot, "the middle line of 
the alley being identical with the western line of the original courthouse 
lot. Plaintiff claims that 4-foot strip, or western half, of this 8-foot 
alley as devisee under the will of her husbaild, Thomas J. Patrick, who 
acquired title to the front portion of the lot, next width of this alley, 
from Dr. I. J. M. Lindsay, and conveyed it to Porter & Gorrell, who 
conveyed i t  to the county, as far  back as 1812 or 1873. 

The deed from Patrick to Porter & Gorrell, dated 13 July, 1862, 
contained this provision, leaving the western half of the alley, or the 
4-foot strip along the eastern side of the storehouse, ('in the seizure of 
said T. J. Patrick," which he covenanted, for himself and his heirs and 
assigns, should continually be left open as a passway for himself and 
the said Porter & Gorrell, and should never be obstructed by him or 
them or any other person. The lot in the rear, or north of the one just 
described, was also owned by Patrick, and this he conveyed to W. A. 
Caldwell, who, in his turn, conveyed it to the county of Guilford. This 
lot also fronted on the 8-foot alley, and in the deed of Caldwell to the 
county the easement in the alley is mentioned. The county also pur- 
chased from Ralph Gorrell the lot north of and adjoining the last 
named, or Caldwell lot. The county also purchased lots from Hinton 
and Staples north of and adjoining the Gorrell lot and the courthouse 
square, on which the courthouse stood. The county by its several pur- 
chases many years ago, between 1870 and 1875, acquired title to all of 
the land, except West Market Street, which surrounded the parcel of 
land, or 4-foot strip, now in controversy. 

The county of Guilford was made a party defendant, upon its own 
request, in order to protect its covenants of title in  the deed to its co- 
defendant, the Jefferson Standard Life Insurance Company, and any 
other interest i t  has in the cause. 

The court charged the jury fully upon all the questions raised in the 
case, as far as i t  was necessary to do so, and especially upon the evidence 
as to the adverse possession of the defendants and its effect upon the 
issues. The jury returned the following verdict : 

1. Does the defendant, the Jefferson Standard Life Insurance Com- 
pany, claim to be the owner in fee simple of the land described in the 
complaint and in controversy under and by virtue of the deeds executed 
to i t  and the mesnc conveyance for said property? Answer: "Yes." 

2. Have the defendant and those under whom i t  claims been in the 
open, notorious, adrerse and continuous possession of the land described 
in the complaint and in controversy for a period of twenty years before 
the comnlencement of this action up to known and visible metes and 
bounds? Answer : "Yes." 
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3. I s  the plaintiff the owner in fee of the land described in the com- 
plaint and in controversy ? Answer : "No." 

J u d ~ m e n t  was entered upon the verdict for defendants, and plaintiff 
appealed. 

~ Alfred S. Wylie and R. C. Strudwick for plaintif. 
<John S. Wilson and Brooks, Sapp & KeZly for defendants. 

WALKER, J., after stating the case: The plaintiff claims that by 
reason of the words of reservation in  the deed of her husband, T. J. 
Patrick, to Porter & Gorrell, and the will of her husband, which devises 
all his real estate to her. she is now the owner of the 4-foot strip of 
land before described, while defendants claim that no such reservation 
was intended by Thomas J. Patrick, his only object being to afford him 
and Porter & Gorrell an outlet to West Market Street, and that when 
there was no longer any necessity for this use of the alleyway i t  passed 
by clear intendment of Patrick to the county at  the time i t  acquired the 
surrounding land, and, besides, that if the plaintiff or her husband had 
any legal right to the strip i t  has been lost by adverse possession or 
adverse uspr for more than twenty years. I t  also contends that as the 
lot conveyed to Porter & Gorrell by Patrick was next to the alley, one- 
half of which the latter owned at the time of the conveyance, the eastern 
boundary of the grantees extended to the middle of the alley, under the 
description in the deed, which would take in the 4-foot strip of land 
now in dispute, subject to the easement or right of way over i t  of Porter 
& Gorrell, and Patrick liimself, who were the holders of the dominant 
tenemeilts. And i t  is further contended by defendants that, considering 
the deeds in evidence and the undisputed facts, Patrick never intended 
to reserve the legal title to the 4-foot strip, but merely to create an 
appurtenant easement in favor of the adjoining tenements, and that if 
he intended to retain the title i t  was only to remain in him so long as 
was necessary to protect the easement, and when this necessity ceased 
the strip should become a part of the lots sold and which bordered upon 
it, each receiving its pro rata share, or the part of the alley in front 
of it. But in this connection they do not admit that the 4-foot strip 
was ever intended to be severed from the Porter & Gorrell lot, but that 
the effect of the deeds was to reserve to T. J. Patrick such a control 
over the 4-foot strip as would enable him to create and preserve an ease- 
ment, or right of way over it, for the benefit and more conrenient en- 
joyment of the Porter & Gorrell lot and his own lot in the rear, or 
north of it, which he afterwards sold to W. A. Caldwell, who still later 
conveyed i t  to the county. 
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The judge, by consent, was given the right to answer the third issue 
after the verdict upon the other issues was returned by the jury, and 
when the verdict was announced he caused the following entry to be 
made: "Apart from the answer to the second issue, I am of opinion 
that when the county of Guilford acquired title to the lots there was a 
merger of the easements, and if an easement was revived when the 
county conveyed to the Jefferson Standard Life Insurance Company, i t  
was revived only for the benefit of the owners of the fee, neither of 
whom seek to take advantage of it. There are other reasons that need 
not to be stated. I answer the third issue 'No.' " 

We are of the opinion, after examining the record with care, that 
there was evidence fit to be submitted to the jury upon the question of 
adrerse ~ossession within the established rule as to what will constitute 
such a possession. The evidence tends to show that the space between 
the courthouse and Barker & Sockwell's store has been a part of the 
courthouse square since between 1872 and 1875, when the county bought 
the property f o r  the purpose of having a square upon which to build the 
new courthouse, and that this space was ploughed up and sown in grass, 
and that trees were planted there, and a wire fence built across the space 
at  different times to keep intruders out. Rose bushes were set out and 
the property was considered as belonging to the county, and so used. 

The witnesses W. H. Green, W. G. Balsley, and W. H. Ragan testi- 
fied that since the year 1874 or 1875 the open space west of the course, 
which includes the disputed strip of land, has been a part  of the court- 
house square, and so used by the county and the public, and W. H. 
Ragan further testified: ''From the time I have known this property, 
either officially or unofficially, there has never been an alleyway or 
walkway leading from Market Street, running parallel with the court- 
house going north and south next to the building, until the cement walk- 
way was put down.. Think the cement walkway was put down in 1900. 
I t  runs from the west side of the courthouse over to the walk running 
the other way along by Barker & Sockwell's place. Then there is 
another cement walk. Neither one of these walks run immediately 
along the courthouse running north and south. One runs from the 
courthouse west and the other straight across, going next to Barker & 
Sockwell's building. They meet in  front of the office building. At no 
time when I was a member of the board, or its chairman, did the plain- 
tiff in this case or testator, Mr. T. J. Patrick, ever make any claim to 
any portion of the property, or ask to pass over it." 

The witness, W. H. Ragan, was for many years a member of the 
board of commissioners of the county and its chairman for seven years. 

The plaintiff's witness, David Scott, testified: "The fence extended 
entirely up and covered the space to the courthouse building. I t  went 
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within a few feet of Barker & Sockwell's store. I t  included Patrick's 
drug store. I don't know just how close it went to Patrick & Sockwell's 
store. I t  included all the open space. After the fence went down this 
property was plowed up and sown in grass several times. After the 
first fence rotted down there were small posts put up and wire stretched 
across that in the same territory where the original fence was. This 
prerented any passage from West Market Street into the open property 
west of the courthouse except by persons who would get over the fence 
and go in." 

There was much other testimony showing that the county was claim- 
ing to be the owner of this property as a part of the courthouse square, 
and that i t  was occupied and treated as such without any claim of title 
or ownership by the plaintiff until about the time that this suit was 
commenced. 

Where there is such use and occupation of land as from its nature 
and character i t  is capable of, and i t  is dealt with in such a way as to 
indicate that the occupier is asserting the right of ownership over it in 
opposition to the world or to the true owner, and this is done openly and 
notoriously under a claim of right and under known and visible bounda- 
ries or color of title defining its boundaries, it is such adverse possession 
as, if continued for the statutory period-seven years under color and 
twenty years without color-will ripen the title to land if the State has 
parted with or lost its right and title to the same. I t  does, in the law, 
mean that the person must have his feet on every square foot of ground 
before i t  can be said that he is in possession. I t  may be established by 
inclosure, by the erection of buildings or other improvements, by culti- 
vation, or, in fact, by any use of i t  that clearly indicates the appropri- 
ation and actual occupancy of a person claiming to hold it. The fol- 
lowing cases support this view and state with fullness the nature of 
adverse possession as understood in this jurisdiction: Christman 21. 

Hilliard, 167 N. C., 4, at p. 7 ;  Bryan v. Spivey, 109 N.  C., 57; Boomer 
v. Gibbs, 114 h'. C., 76; Vanderbilt G. Johnson, 141 N.  C., 370; Sim- 
mons 1%.  Box Co., 153 N. C., 257; Ray  v. Anders, 164 N.  C., 311; Dob- 
bins v. Dobbins, 141 IT. C., 210; Berry v.  ..lfcPhemon, 153 N.  C., 4 ;  
Locklear 1). Savage, 159 N. C., 236; Coxe v. Carpenter, 157 N.  C., 557. 

I t  was held in  Berry v. McPherson, supra, that "While the evidence 
of title by adverse possession must tend to prove the continuity of pos- 
session for the statutory period in plain terms or by 'necessary implica- 
tion,' it is sufficient to go to the jury if i t  was as decided and notorious 
as the i~ature  of the land would permit.'' 

The possession here was, as decided, notorious and continuous as the 
nature of the land would permit, and offered unequivocal indication 
that the defendant and those under whom i t  claims were exercising the 
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dominion of owners, arid were not 1)illaginq as trespasscr,i by oceasiow 
ally going npon the land for s1)erial ~ I I ~ I ) O S ~ S ,  and not in the assertion 
of a gcwcral o\~~iiership, but ~ w r c  usinq tlir same and making continuc!l 
claim thereto. The dc~fcndal~t and t h o v  mlder whom ~t c.laims were 
exposed to snits, either : ~ t  law or in equity, thongh the !)laintiff rnis- 
tnkenly s:ll)poscd t h y  were not. I loomc,~ I.. Gibhs, 11-1- K. Cy., 7 6 ;  (I.<- 
b r i ~ u c ~  I .  r J ~ ~ l ~ ~ ~ ~ ~ n ,  65 N. C., 2 2 ;  Cl~ri\t?ncl-?x 1%. 11zIl~a1(1, s 1 1 p 1 1 1 .  Sw,  
also, on the cpstiolr  of a d ~ ~ r s ~  ]~os~(~ss ion ,  Rcy1101(ls 1,. l'(11m~1. 167 
S. C., 354; Il'illiclms 1.. 1:lrchni~clrr. 28 S. ('., 3 7 .  and other (YW. c.itd 
in 167 S. C'., ;it 453. 

Tlie i~lfcrcncc. from this rword is that  the, plaintiff h > ~ s  Ilc>\.el cl:~ir~lcd 
o ~ n e r s l ~ i p  by payinq tlicx taxes on tlw 1 ) ~ o p c ~ t y .  Tt i i  a c i r r i~ r r~s t a~ lw ,  
if it  rxisted, to bc ronsidcrcd by tllc jury, thong11 not a dwisive o1lcL. 
C h ~ i r t m a ~ t  1 % .  I I i l l i a ~ d ,  s i rpro ,  and o t l ~ e r  cases cited o11 the point. 1Po1 
the law in otllcr jl~risdictio~ls, s w  1 C'yc., 984, 985, 087, 998, 999. :i11cl 
notes to the text. 

But  t l ~ r r c  is a i ~ o t l ~ e r  grol~lld n!)olr wllic.h the l)l:rintiff r1111st f,lll I t  
is  mn~lifcst froni the entirc case and a p ~ o l ) w  c.onstrnrtion of t11(~ w\pcct- 
i I e  deeds that  l\h. Patrick I I ( ~ I ( V  i n t c l ~ d d  to smer the strip from t l l ~  
lots he c.on.icycd and to rt.t:ii~r titlc to it :is separate :[?id distinc.1 fro111 
the other land. II is  clcal. i i~ twt inn  was to retain c011t1~)l o w r  t l ~ c  ,trill 
for  thcx pnr1)osc only of protccti~l. 1 1 1 ~  r i q l~ t  o f  way o w r  i t  for tllc. llse 
and benc~fit of t l ~ c  I'ortcr & Gorrc~ll lot : ~ n d  thc~ one lic onnecl :djoininp 
and to tllc. no r t l~  of it. Wr 11a~c. thc~ ~ ig l l t ,  when i i ~ t c r p l ~ t i n ~  a trans 
actiou likr this onr, in ordcr to a s c c r t a i ~ ~  its ~ r n t i l ~ c  : ~ l ~ t l  pi1rposc., to 
take i ~ l t a  coirsidci.atio~i the object : I I I ~  niuti\c, of t l i ~  l ~ : ~ r t i r i ,  or \rll:~t 
tlicy iiltc:ld4 to :iccoi~~l)lisli, :is i h o n l ~  by t l ~ v  w \ c l x l  dcetl3 for the Ijrolb 
ert) in dislnltc, and to surlt,y tllr i i tu,~tion a i  n uhole. 

Mr. l'atricli onlied n lot back of tlic ollc 11c iold to I'orter k Chrrcll. 
and 11c d&red an csit from it to T e s t  3larl;cr Street. I t  was neccisnrj- 
for  the bcttw and mow c o ~ ~ x c ~ ~ l e ~ r t  cw]oymei~t of his I f w ( m ~ ~ l t ,  and the 
sanic is t rue as to thc lot lie sold to I'orter h- Gonrl l .  Tlieic lots bor- 
dered 011 tl11. alley :rnd a d j o i ~ ~ c d  that p a ~ t  of it whic!~ II(J 1e.wr1c.d :IS 

the right of way. .is he owned that 11:rlf of tlw allc,v, the fee in it, if 
nothiug n :is said to the contrary, wonlcl ]la\ e passed with t h  lots cori- 
I-eyed by him to Porter  6. Gorrcll and to W. A. C'aldwcll. 'L'l~c~ follow 
ing cnses state and il1ustr:rte the principle : 

"A c o ~ ~ \ e g a n c e  describing 21 lot in a deed as bounded b j  an all(,> 
which is laid off on a certain plat will pass tltle to the cwter  of the 
alley if the grantor's title extended so far ,  and it is immaterial nhetller 
or  not the allyv is e ler  brought into public me." Jucob 1.  IT700dfolk, 
90 Ky., 426. 
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"A conveyance of land bounded along a certain lane which was laid 
out entirely on the pantor's land, but on a margin thereof, carries tlie 
fee in the whole road-bed, and especially where all the land bordering 
on the lane n7as conveyed." Hnberman 1.. Baker, 128 N.  Y.. 253. 

"Where an alleyway (owned by the grantor) was laid out on the 
extreme edge of a lot, a deed conveying it and referring to it in the 
general description by recitinq its number was held to carry the bed of 
the alley, notwithstanding the alley. v a s  referred to in the particuIar 
description as the boundary of the lot. I f  the owner of the land con- 
veyed in two parcels, describing them as the northern and southern 
halves by metes and bounds, and as bounded southerly and northerly, 
respectively, by an alley, and such metes and bounds wonld establish 
an alley between them, while the strict division into halves would make 
the center line of such alley the division line between the parcels, the 
deeds should be so construed ss to vest in each grantee title to the center 
of the alley." Albert 1). Thomas,  73 Md., 181; P. P. C h w c h  1 % .  Kelar, 
39 Mo. App., 441. 

Of course, if the grantor does not own the bed of the alley, or the 
part of i t  on his side, the deed would not operate so as to pass any part 
of the fee in the alley, but would stop at its boundary. The clear in- 
tention here was to convey to the center of the alley with Patrick's one- 
half of the alley burdened with the right of way given by the deed. 
Mr. Patrick could derive no benefit from his half of the alley except by 
using i t  for the purpose of an exit from his lots and Porter & Gorrell's 
lot. Whm Patrick comes to make a deed to the third lot on which the 
northern end of this alleyway abutted he made no reference to reserving 
any alleyway, or rights or title therein, as this was the only property 
owned by him in the block. IIence after conveying it up to the line of 
the old county square, he, by the hab~ndum clause in the deed, ~ e s t s  in 
the grantee whatever rights might attach to this lot by his ownership on 
account of the rcscrration of easements and riqhts of way in tlie Porter 
& Gorrell lots. The provision in the deed "to have and to hold, together 
with all appurtenances mld privileges thereunto in any wise belonging 
and appertaining, unto him in fee simple," ctc., disposed of the last and 
remaining interests which he had in any land or easements in said 
square. 

A case strikingly similar to the one at  bar, in which a lot was coii- 
veyed bounded by an alleyway, and a reserratioii of the alleyway was 
provided for, as in this case, is Ilcnnesy I > .  Murdock, 137 N. Y., 317 
(33 N. E. 330). The Court there says: "Where the owner of a square 
divides i t  into two lots with an alley through the center, and conveys a 
lot bounded on the alley, 'together with the right of way of the alley 
aforesaid, which is forevcr to be kept open for the benefit of the lot, 
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a d  conveys tlie lot on the opposite side of the alley and bounded thereon 
to another prantoe, the grantees take the fee to the center of the alley." 

The express uses for  which Patrick retained certain rights in  the 
al le;-~yv arc nothing more than easements appurtenant to the lots; 
hence when the lois mere sold tlie appurtenant easements went with them 
and I I O  estate ~ w s  left in Patrick such as mould enable him, after a long 
residrnct. in Virgiuia, or his dwises nearly thirty years after his death, 
to assert :~gai l~s t  the county, which.liad bee11 in  open and notorious pos- 
session of both tlle lots and the strip of 1n11d for  nearly fifty years. 
In Jones on E~asmici~ts,  sec. 2S, tlic doctrine is stated as follows: 

''An nppnr t~nnnt  casement c n n ~ ~ o t  bc con~eyed by the party entitled to 
it sclxwnte from tlie 1:uid to wl~ivll it is :il)ptu.ten:mt. I t  can be eou- 
rcycd only by a coliveyancc. of .;i1c11 land. I t  ndl~ercs in the 1:lnd and 
canl~ot exist scpnratc, fro111 i t .  l i  cwinot be converted into a11 cnscmcnt 
in gross." 

sanw wit11 the nsi~nl covc11a11t of ~r : l r rn l~ty  and scisin, saving and es- 
cctptit~g tile said 1ligl1rv;ly. I t  is l!cld tl!:~t tile right of soil in the 11i~l1- 
w:ly 1i;iil \-estcd in tlie gr:iirtt3cL, sl1l)jcct to t l ~ c  right of passage to t , l~e 
public*." 7 '11d;  I.. h'inith, 1 ( ~ I I I . ,  103. 

" 7 ' 1 1 c ~ 1 ~  is 110 rule of tlic coi1i111011 1i1w better settled and more unircr- 
sally :~clnl)tcd ill this co lu~ tq -  t11:ul that ~ id~ ie l i  prescribes that, a grant of 
I : I I I ~  b o ~ l ~ ~ d e d  ill ~( '11~ri11 by :I creek or river not naligable carries the 
1:md to tile gra~ltec ctsc/ur (ctl filutiz upun-to the middle, or  thread, of 
thr st re an^." K o w ~  1%. Idrrir~bc~ Co., 128 IN. C., 301, and 133 N. C., 413. 

111 A'tnifk I . (~'ultl\horo, 121 S. C., 350, in discussing a similar qws- 
t i o ~ ~ ,  thc ('oiirt Siiyh: "In other words, he opens streets to induce par- 
tic's to 1)11rcli:is~ lots, w11i(~31 they could not hare  dolie had not the st]-pets 
hem ol~cwcd. While 11v rnng have retained the fee of the streets, in:~s- 
nmcli ;IS 11(. did ~ i o t  c-oli~cg it to any one, he could not have expected 
ally ~ ~ I Y , O I I : I I  be11c.fit tl~c,rcSronl as he now is not even an  abutting owiler, 
as n]~pc;ws from t h  iword .  He was fortunate in beiiig able to dispose 
of all llis lots a t  prices 1)rcsumably satisfactory to himself. This, mliich 
rou ld  otlienvise h a w  becn impossible, hc was able to do by opening the 
streets in controversy, and lie should not now be heard to assert ally 
owlersl~il)  ill said streets to the injury of the parties whom he thus in- 
d11c.d to pii1~11ase.'~ 

T l ~ e  lust case, decided by this Court, is very much i n  point. Mr. 
Patrick ope~ird tlic alley, with the county, to render his lots salable by 
creatii~g ~ I L  cascrnent appurtenaut o x r  the alley, for  the purpose of 
accessibilitr to the street, without the intention, though, of ever claiming 
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any interest otherwisp in  the alley, and dedicating i t  solely to that  pur- 
pose. When the dominant tenements were purchased by the county and 
made a part of the square surrounding the courthouse, the right of way 
was no lonqer needed, and was thereby extinguished, and the servient 
tenement. if we may so call it ,  or  the strip of land which mas used as a 
way to the street, was merged into and became a par t  of the square. 
When he  reserved the "seizure7' of the strip he simply meant that  the 
fee should pass to his gantees ,  subject to the right of way, and in  order 
to preserve t l i s  easement intact to him and his assigns he should have 
control of the strip so long as necessary for that  purpose. This is  the 
interpretation g i ~ e n  to similar conreyances in the cases we have before 
citcd. 

We would not impute to Mr. Patrick the motive in making the reser- 
ration, that  he did so for the purpose of annoying and harrassing his 
neighbors by excepting from his conreyance the fee of a narrow strip 
of land which, without the easzment, could be of no conceivable benefit 
to him, and holdinq i t  so that  he could exact a high and unreasonable 
price for i t  from them. I t  r o u l d  have no value to h im after he had 
sold his lots, sare  for  such an unworthy purpose, which should not be 
attributed except upon such convincing proof as to make the inference 
inevitable. IJe had a more benevolent end in view. I t  is strange, too, 
as  an additional reason for  our construction, that  so long a time-nearly 
one-half century-should elapse before any claim is made to this prop- 
erty. The deeds from W. C. Porter and the one from W. A. Caldwell 
to the county of Guilford were executed in  February, 1873, the Gorrell 
deed to the county in 1873, the deed of Patrick to Correll i n  1871. 

As illustrating, and we think strongly emphasizing, the purpose and 
intention of Patrick in making the reservations in the deeds above 
referrcd to, arid also as slioming the interest which lie understood was 
reserred to him thereby, we ma,v well refer to his own conduct. After 
conrevinq the third lot a t  the end of the alleyway in the block to Porter  
in 1871, there is no evidence that  Patrick ever exercised any ownersliip 
or control over the str ip in question, or sought to do so, and although 
he l i ~ e d  for twenty years thereafter he never sought to assert any claim 
to the strip in question or objected to the county's plowing it, planting 
the square in trees, and fencing i t  off, as a par t  of the square, from the 
strcet, and eren after his death nearly thir ty years elapsed before any 
one representing his estate conceired the idea of ownership in  said strip 
of land. This recent claim was e~ iden t ly  founded upon a mi3taken 
apprehension as to the nature and extent of Patrick's right i n  this 
+foot strip of land. 

A w r y  similar effort was made in the case of Casserly ?;. Alameda Co., 
153 Cal., 170, where a n  action was brought to quiet title of a fractional 
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interest in certain public squares which had been in the open and notori- 
ous possession of the city for more than t w e n t ~  years. The Court took 
occasiorl to say that indisputably the claim of plaintiff wns barred by 
the statute of lhqitations. The evidence in this case clearly shows that 
the defendant insurance company and the county, from which is acquired 
title, have been in the open and iiotorious adrerse possession and control 
of this strip of land for nearly fifty years. There were ample facts to 
sustain the jury's rerdict upon the second issue, which of itself disposes 
of plaintiff's right to recover in this action. The court's determination 
of the lam upon the third issue, without regard to the jury's finding upon 
the second issue, was correct, and if either ronclusion is right, tlic judg- 
ment below should stand. 

The presiding judge alludes to a mcrqer of the easements. d merger, 
technical or ideal, takes place wliei~ the owner of one of the estates, 
dominant or servient, acquires the other, because an ovner of land can- 
not hare an easement ill his own estate in fee, for the plain and o b ~  ions 
reason that in haring the jus disponendi-thc full and unlimited right 
and power to make any and erery possible use of tlie land-all subordi- 
nate and inferior derirative rights are necessarily nwrged and lost in 
the higher right. 14 Cgc., 11. 1188; K a r ~ i n g ~ r  I .  7'1xsf Go., 102 N. C., 
409. 

We are permitted to scail the elltire field of inquiry and to consider 
thc trailsactioil as a xllole and with reference to all its parts in order 
to ascrrtain the true nieal~ing of the grantor. CArdge~ I.. White, 141 
S. C., 507; 2'ri1d~~tt 1%.  Williums, 149 AT. C., 394; Ilcucon v .  Amos, 161 
S. C., 357; 1!r071111 r .  llrown, 1613 K. C., 4; Jlinitrg Co. P .  Lumber Co., 
170 S. C., 273. 

Courts arc always desirous of giving c4fcct i o  instruments according 
to tho i~~tc l~ t io i i  of tlic pnrtim so far : I S  the law will :rllow. I t  is so just 
and ~wxon:~l)l(: that it sl~ould Ix so, that i t  has loug grown into a maxim 
tll:~1 t':i~.or;tl)l(~ cwi~strnctiolis are lmt oil dwds. Krcr a. Robinson, 40 
LY. c., 37:;: 1~01c~u11d 1.. lL'Ot!d/ll~d, 93  A'. C.) 214. 

( ' / I  ir.1 .I rrsticc~ ' / ' O ! / / O , *  cqbrcsscd this iclc;~ wl1e11 he said that the very 
pui-])imX 01' tlit~ I21w would s c ~ l ~ ~ i  io be to ascertwiu wit11 more particularity 
w!r;it it was  : ~ l ~ l ~ i t l i r ~ i c l d  niigllt uot II:IYC ~ E N I  otherwise sufficiently de- 
sc1Gl)c.d. l '~lmlll~(~ll  1%. J l c . l r t / ~ ~ ~ i ~ ~ , ,  9 5 .  C., :3S. Lt may be taken as set.- 
tlcd tha t  coi~rts will, for Illc ~)urposc. of ascertaining the intention of 
the 1);~rtic.s~ 1~1di~211 or to 1)l:ic.e 111mii\t 17 cs ill the positioii of the parties 
at the t in~c  of tlic co111 ey:lllc2e. Co I .  11. J l rGowan,  116 N. C., 131, 133, 
and dusticc C'ovnor in Jlocll i~t 1.. R. J?. Po..  145 X. C., 229. I t  all is 
bottoiried upo l~  tlie alicimt niaxim that coutcmporaileous expositioil is 
the best aiid strongest ill Ian. ( C o ~ ~ t c ~ ~ n p o r u l ~ r a  c.~positio est optima ~t 
for.fissimu in l e y ~ . )  Our best a i d  surest guide, t l ~ r r ~ f o r e ,  in construing 
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instruments is found in referring to the time when, and the circum- 
stances under which, they were made. Broom's Legal Maxims ( 6  Am. 
Ed.), star page 654. I t  is not difficult, by reading the deeds and eon- 
sidering the attendant circumstances, to reach a satisfactory conclusion 
as to what the parties meant, and we are required by the settled canon 
of construction so to interpret them as to ascertain and effectuate the 
intention of the parties. Their meaning, it is true, must be expressed 
in the instruments, but it is proper to seek for a rational purpose in  the 
laiiguage and provisions of the deed arid to construe them consistently 
with reason and common sense. I f  there is any doubt entertained as 
to the real intention, we should reject that interpretation which plainly 
leads to injustice and adopt that one which conforn~s more to the pre- 
sumed meaning, because it does not produce unusual and ulljust results. 
-111 this is subject, however, to tlie inflexible rule that the intention must 
be gathered from the entire transaction "after looking," as the phrase 
is, "at the four corners of it." I f  we adopt this course, which is strongly 
coinmmded to us, we can easily see that Mr. Patrick had no idea of 
retaining any title to the land except for the purpose of the easement, 
and t l ~ e i ~  so long only as i t  lasted. 

There was no error in the trial, and the judgment must stand. 
S o  error. 

(Filed 11 December, 1918.) 

1. Issues-Form-Sufficiency. 
The form of issues submitted to the jury nl)on the trial of a n  actiou is 

immaterial, if they are  germane to the subject of the contro~cr\y. permit 
each party to present his version of the facts : ~ n d  view of tlie law, and the 
case may thereunder be tried upon its merits. 

2. Appeal and Error-Issues-Answers. 
An exception based upon an issue answered in a1)pellant's favor will 

not be sustained on appeal. 

3. Instructions-Issues-Evidence-Restrictions. 
Where a deed is  attacked for n7ant of mental capacity in  the donor and 

undue influence exercised upon him, and there is relevant evidence illat 
there had been a n  unequal division of his l~rolwrty among his cliildren. 
the parties to the action, the declarations of one of the parties thereof 
Aould be restricted to his interest, and a charge of the court \ ~ h i c h  ron- 
fines the consideration of the jury to tlie declarant and directs them not 
to affect the others in  like interest, is a proper one, the presumption being 
that  the jury will properly regard the instruction. 
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4. Same-Requests-Rules of Court. 
Where the declarations of a party to  an action a re  admissible a s  to him 

alone, and the judge has so instructed the jury, a n  objection that  the 
instruction v a s  not sufficiently definite will not be sustained, unless there 
was a r ~ q u e s t  to make it so, which was refused. Supreme Court Rule 
No. 27, If34 N. C., 435. 

5. Evidence-Parent and Child-Unequal Distribution-Trials-Appeal and 
Error-Harmless Error. 

Where the contro~ersy is  ahout the mental capacity of the donor to con- 
vey lands to ccrtain of his children, and their undue influence over him, 
tl e admission of evidence a s  to an unequal c1istril)ution of his lands among 
his chiltlren, concerning which there was no serious controversy, is harm- 
less, if erroneous. 

6. Evidence - Opinion - Mental Capacity -Deceased Persons-Statutes- 
Transactions and Communications. 

After giving his opinion a s  to the mental incapacity of the deceased 
donor to make a deed sought to be set aside, the witness may testify a s  to 
the circumstances upon which his opinion is based, including personal 
tran:actions and communications with him, and, when properly confined, 
evidence of this kind is not objectionable under our statute (Revisal, 
Fec. 1631). 

7. Evidence-Deeds and Conveyances-Mental Capacity-Undue Influence- 
Parent and Child-Fraud-Nonsuit-Questibns for Jury. 

While a son may make a fair al7peal to his father's sense of gratitude 
for consitleration ancl attention shown him in sickness, disease, or helpless 
old aye, for a larger share of his property than that of the other of his 
chiltlrcn, whose conduct has been, perhaps, less deserving, he may not 
exercise an overpowering inflnence orer the impaired or failing mind of 
his parent, caused by such conditions, to his own sordid advantage; and 
wl-ere there is  sufficient eridence that an influence of this kind has been 
eserted by a son to procure a deed to his father's lands, i t  partakes of 
fraud in its nature, and will be set aside upon such evidence, and a find- 
ing to that effect. 

8. Evidence-Motions-Nonsuit. 
The eridence, upon a motion to nonsuit an action involving the mental. 

incapacity of the grantor of lantls to make a deed, and undue influence 
exerted over him, slioultl be considered in the light most favorable to the 
plaintiff, and if i t  is sufficient to sustain the action, when so considered, 
the motion will be denied. 

ACTION, tr ied before McElroy, J., a n d  a jury, a t  August  Term, 1918, 
of BUNCOMBE. 

T h e  action was brought  to  set aside cer tain deeds made b y  Levi  Plem- 
mons to h i s  children f o r  the  purpose of division among them, a n d  it is 
alleged t h a t  they were obtained f r o m  h i m  when he  was  not  mental ly  
capable of executing a deed, a n d  also by u n f a i r  and  undue influence 
exerted b y  those of t h e  defendants, J. R. N u r p h y  a n d  h i s  wife, H a t t i e  



N. C.] FALL TERM, 1918. 673 

Murphy, who v a s  the donor's dauyhter, and J. C. Plemmons, one of 
his sons. There is also an  allegation that  they had illegnlly converted 
his personal property, worth $4,000, and consisting of notes, bnnk cer- 
tificates, cnsh, cattle, mules, farm products, and farm implements, and 
other of his assets. 

The court submitted issues to the jury, and thev found that  the 
grantor, Levi Plemmons, had sufficient nlentnl capacity to execute the 
deeds, but that they were obtained from him by the undue influence of 
the defendants. 

The statement of the evidence is Tery voluminous, and it would be 
useless to set it forth eTen substantially, and we content ourselves with 
makinq only a brief recital of some-of its prominent fextures, using in 
many instances the words employed by the witnesses: 

"Levi Plemmons, to whom the witnesses refer as 'a fair man,' 'a good 
man,' and 'a just man,' was formerly sheriff of Buncombe County. H e  
died intestate on 11 August, 1916. The deeds involved mere executed 
in  1913. when he was 79 years old. On 6 Xay,  1916, he was found, upon 
an inquisition of lunacy, to be incompetent to manage his own affairs 
and business. H e  had cancer for several years and went tc~ Atlanta 
and had i t  removed, and in  doing so lost one eye, part of his nose and 
cheek, and practically the whole side of his face, which n7as then corcred 
with a plate, and when i t  was removed 'one could see the eye socket and 
down his throat, making a pitiful looking sight. Then he becam. IT-eak 
and run down, and during his latter days got weaker in mind and body.' 
The cancer reappeared a time or two after i t  was removed, and the qesh 
receded from the plate. Before the deeds were made his hearing b :ame 
bad, i t  was hard to understand him or to be understood bv hiin: his 
good eye became affected and his speech was difficult; he suffercd with 
'swimming of head7; his recollection and judgment mere bad; he .aouldn7t 
call the names of his children; didn't recognize his children o . grand- 
children and other relatives, or his old friends, and he was ii~c,~pacitated 
to transact ordinary business. H i s  wife died in  February, 1913, and 
from that time his body and mind failed more rapidly than before, and 
he had delusions about a fire being out and burning up everything. and 
about having sold a stack of hay for which he wanted to collect the 
money. H e  cried and complained about being bothered, and became so 
mentally weak that he pulled at  his clothes, scattered and lost his bank 
certificates, amounting to $1,750, one being found at  a log before the 
division and the other in  weeds, on the second day of the survey; he 
forgot  persons and conversations within a few minutes; didn't lrnow 
about his cattle, and his actions and conduct made such an im~ress ion 
on persons with whom he associated that  they said, 'The old man is 
losing his mind'; that 'Mr. Plemmons's mind is bad7; that 'Sheriff Plem- 

43-176 
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mons was losing his mind,' and the report became general that 'he was 
not competent to transact business.' I n  1910 or 1911 the defendant, 
Canada Plemmons, and his brother Hilliary discussed the mental con- 
dition of the sheriff and the division of hi8 property, and Canada stated 
'that they had waited too long because of the condition of father.' " 

There was evidence that the division was unequal and unfair to the 
plaintiffs; that some of them had received more than their share, and, 
as to one of the defendants, that he rec'ognized i t  and was willing to 
rectify it. There was also evidence of the commanding influence of the 
three defendants over Mr. Plemmons, and, further, that they employed 
it freely in  effecting an unfair division in their favor. I t  also appeared 
that, at  their suggestion, there was a n  inquisition of lunacy held to de- 
termine that Sheriff Plemmons was of sound mind and capable of 
making the deeds, the only witnesses being those who were brought 
there to give favorable testimony on an ex parte examination, the idea 
being to prepare themselves against any attack made upon the unequal 
division. There was evidence that Sheriff Plemmons, as he was called, 
desired all along to make a fair and equal division of his estate among 
his children, and that he was prevented from doing so by the interfer- 
ence of the three defendants, who the circumstances and fair inference 
therefrom tended to show held him in their power and under their con- 
trol. There was this evidence as to the weakness of his mind and the 
treatment he received from those of the defendants with whom he lived 
at his home : 

Rev. J. D. Colley testified: "I was going to church and he was sit- 
ting on the porch, and my wife was with me, and she hadn't been to 
church in  a good bit, and she said, 'Yonder is old sheriff,' and I said, 
'We will go down and see him', and we went and spoke to him, and he 
was in a way of weeping, and he said to us, 'I don't know you,' some- 
thing about that way, and I shook hands with him and he reached his 
hand and said, 'Look here,' and his hands were all bruised and one of 
them was bleeding, and of course i t  touched my sympathy. He  was a 
man I always liked, and I said, 'How came that?' and he says, 'These 
trifling boys did it,' and then Mrs. Murphy flew into a passion and said, 
'That is another lie,' and 'It will go all up and down this creek now,' 
and I stepped out. I t  made me a little mad. That was about the re- 
mark. H e  told me that he had nothing; he says, 'I have got no home 
and no money or anything.' H e  further said, 'They have got all I have 
got away from me.' That was about a year before he died. I can't 
say whether it was before the guardian was appointed." 

There was much other evidence as to his feebleness in  mind and body 
and his susceptibility to be influenced by those who yet retained the full 
vigor of life. 
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The court rendered judgment upon the verdict, and defendants ap- 
pealed. 

J .  Hall Johnston and Mark W .  Brown for plaintiffs. 
R .  M.  Wells and J .  E. Swain  for defendants. 

WALKER, J., after stating the case: There was objection to the issues, 
but we think they were proper and covered the entire scope of the in- 
quiry, and were in  no respect substantially different from those ten- 
dered by the defendants. I t  is not material in what form issues are 
submitted to the jury, provided they are germane to the subject of the 
controversy and each party has a fair  opportunity to present his version 
of the facts and his view of the law, so that the case, as to all parties, 
can be tried on the merits. Deaver v. Deaver, 137 N. C., 246; Ware- 
house v.  Osment, 132 N. C., 839; I n  re Herring's Wi l l ,  152 N. C., 258; 
Rakestraw v. Pratt, 160 N.  C., 436, 437. 

The jury here answered the first issue in the defendants' favor, and 
they cannot, therefore, rely in this Court upon exceptions taken by them 
at the trial which relate solely to that issue. Lyon v. A. 6. L. R y .  Co., 
165 N.  C., 143; Hallman c. So. R .  R. Co., 169 N. C., 127. 

The declaration of Canada Plemmons was restricted to him, as, at  the 
time they were admitted, the judge expressly cautioned the jury that 
"it could only be used as to him." What he said as to the inequality of 
the division could be competent only as to himself and his separate 
interest. The case, therefore, is not within the principle suggested in 
Linebarger v. Linebarger, 143 N. C., 229. See McRainey v. Clark, 4 
N. C., 698; RagZand v. Huntingdon, 23 N. C., 561; King ?I. Inhabitants 
of Hardwick, 11  East., 589. 

Such evidence as the declaration of one party upon a material matter 
which may prejudicially affect another party to the suit, who has a 
similar but separate interest therein, may generally be incompetent as 
to the latter, but here the judge carefully and explicitly cautioned the 
jury that the admission of Canada Plemmons' testimony could be used, 
if at  all, only as against him, and i t  must be presumed that the jury 
so used it. We cannot assume, as the basis of an objection to be con- 
sidered by this Court, that a jury have disobeyed the judge's instruc- 
tions. I f  the defendants, other than Canada Plemmons, desired a more 
particular caution they should have asked for it, for example, that the 
admission be specially confined to the validity of the deed to Canada 
Plemmons. Rule of this Court, No. 27 (164  N. C., 438.) The jury 
could have found under the second issue, as it mas framed, that Canada's 
deed was obtained by undue influence. Either party could have asked 
the court for such a special finding by the jury; but we do not think 
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that the ruling was harmful, if the evidence was incompetent, as there 
was really no serious dispute, or could not be, that there was an unequal 
division. That is apparent from the value placed upon the s e n d  
tracts. All the plaintiffs' evidence surely tended to show an inequality, 
and the defendants' principal witnesses, 0. L. Israel and J. H. Cole, 
testified to the same effect. 0. L. Israel said, "I consider that he gare 
Canada and Mrs. Murphy more land than he gave to any of the other 
children." And J. H. Cole stated, "The piece of land given these orphan 
children was worth less than half of this piece of land given to Mur- 
phy." And further he testified as follows: "I heard Sheriff and Mrs. 
Plemmons discussing the division of the farm. Could not say date, but 
dur i~ig her lifetime. They were around the fireside. They had some 
trouble about the division. He  said she did not want to value the build- 
ings at  anything, as they were getting old, but he thought they were 
worth something. He  said he meant for Mrs. Murphy to have the home 
place. There was no difference between him and Mrs. Plemmons as to 
that, but he wanted to aalue the buildings at  something. He  said his 
reason for giving her the home place was she was the baby child." 

The defendant has argued that Mrs. Plemmons did exactly what he 
intended to do of his own free will, and the division, while unequal, was 
according to his sense of right and the exercise of a volition freed from 
any constraint, and there is evidence to support this view. So that we 
need not place our decision upon the technical competency of the evi- 
dence, as we think that in any view the ruling was without prejudice. 

I t  is competent for a witness, after giving his opinion that the maker 
of a will or deed did not have mental capacity sufficient to execute it, to 
state the reasons for his opinion, even though they may involve per- 
sonal transactions or communications with the deceased testator or 
grantor. This has been settled by numerous cases, the latest of which 
is Bissstt v. Bailey, a t  this term (96 S. E., 648), and cases cited. See, 
also, Rakestraw 2). Pratt, 160 N .  C., 436; In  re Stock's Will, 175 N. C., 
224; I n  re Chisman's Will, 175 N .  C., 420. 

I t  was said in Rakestraw v. Pratt, supra: "Plaintiffs proposed to 
prove same or substantially similar facts by Mrs. Martin, another sister, 
and the evidence was excluded, the court being of opinion that the testi- 
mony was incompetent under section 1631, Revisal, excluding, in certain 
cases, testimony of interested persons as to a transaction with deceased 
persons. The proposed evidence was in support of the opinion just 
given by these witnesses as to the mental incapacity of the mother and 
is not regarded as a 'transaction' by our decisions construing the section 
referred to. I n  McLeary v. Norment,  84 N.  C., 235, the Court said: 
'Where a witness testifies to the want of mental capacity in a grantor to 
make a deed, and that his opinion was formed from conversations and 
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communications between the witness and grantor, i t  was held competent 
to prove the facts upon which such opinion was founded. Section 343 
of the Code does not apply to the facts of this case.' Section 343 of the 
Code of that time corresponds to section 1631 of present Revisal." 

There was ample evidence to show incapacity and undue influence. 
We need do no more than refer to the statement of the evidence already 
set out by us, as i t  is not required by the necessities of the case to dwell 
upon the details of this harrowing story. In re Wi l l  of Amelia Ever&, 
153 N. C., 63; Rakestraw v. Pratt, 160 N. C., 436; Gfausey v. R .  R. Co., 
166 N.  C., 5 ;  In re Wi l l  of Albert Mueller, 170 N. C., 25; Brown a. 
Brown, 171 N. C., 649. See, also, I n  re Cracen's Will, 169 N. C., 561, 
where we held that undue influence is shown in procuring the execution 
of the instrument in question when there is such domination by the 
stronger over the weaker mind as to amount to the substitution of the 
will of the former fqr that of the latter, resulting in an unfair advan- 
tage over othcrs entitled to the testator's favor, and who would natnrally 
receive i t  hut for the intervention of this designing and controlling in- 
flueucc. The doctrine, as applied to both wills and deeds, is substan- 
tially the some. 

I n  the E7'ewtt case, s z ~ p ~ a ,  i t  mas said: "General evidence of power 
over n testator, especially of weak mind or suffering from age and bodily 
infirmity,though not to such an cxtrnt as to destroytestamentary capacity, 
has been held in tliis country to be enough to raise a presumption that 
ought to be met and oyerconle before a will is allowed to be established. 
Robinson 1 . .  Bobinson, 203 Pa.  St., 403; Miller v. Miller, IS7 Pa. St., 
573; I?o?yd 7,. Boyd, 66 Pa., 283. I n  this last case, referring to the above 
rule, the Court says: 'I'articularly ought this to be the rule when the 
party kenefite'd stands in a confidential relation with the testator.' Judge 
R~d f i c ld  says: 'Where the party to be benefited by the will has a con- 
trolling agenc'y in procuring its execution, it is uni~ersally regarded as 
a very suspiciorls circumstance and one requiring the fullest explana- 
tion.' Wills, 515. This text has been adopted and approved generally 
by the courts of this country. 27 A. & E.  Enc., 438; Gardner on Wills, 
180. Prof. Wigmore says: 'Where the grantee or other beneficiary of 
a deed or will is a person who has maintained intimate relations with 
the grantor or testator, or has drafted or advised the terms of the in- 
strument, a presumption of undue influence or of fraud on the part of 
the beneficiary has often been applied.' Section 2503 and cases cited in 
note. The Court of Appeals of Virginia declares: 'When a will exe- 
cuted by an old man differs from his previously expressed intentions and 
is made in favor of those who stand in relations of confidence or depend- 
ence towards him, it raises a violent presumption of undue influence 
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which should be overcome by satisfactory testimony.' Hartman 2).  

Strickler, 82 Va., 238; White7azu 11. Sims, 90 Va., 588; 1 Jarman Wills, 
71, 72. Undue influence is generally proved by a number of facts, each 
one of which standing alone may be of little weight, but taken collect- 
ively may satisfy a rational mind of its existence." 

Undue influence is generally classed under the head of fraud, and so 
treated by the approved text-writers and by the decisions of the courts. 
When such influence is exercised for a sordid purpose, of which there 
is some eridence in  this case, it is palpably fraudulent. Look not upon 
your neighbor's goods with a covetous eye is not only a biblical injunc- 
tion, but is as well a principle of the law which enters into the investi- 
gation of such questions as we have here, and has a potent influence 
sometimes in deciding them. This man who stood well in  his county 
and among his neighbors for many years, and occupied a place of the 
highest honor, so that it may well be said that he was a leader among 
his people, had lost the natural vigor of mind and body by extreme old 
age and the terrible ravages of disease, which had eaten away one-half 
of his face, destroyed one eye, and greatly impaired his sense of hearing, 
and so deeply had i t  embedded itself in the tissues and bones and gradu- 
ally destroyed them that one witness testified, "You could look down his 
throat." His  face was horribly disfigured. I s  it to be wondered at  that 
his faculties were prostrated and his memory became so bad that he did 
not eren know his own offspring, and that he grew.to be childish and 
forgetful, and became an easy victim to the undue importunities and 
machinations of the selfish and artfully designing. 

A father may have favorites among his children because some, more 
than others, have favored him in his old age when, by reason of his 
infirmities, he needed their watchful care and attention. They may 
properly, but not unduly, use moral persuasion to obtain what they 
think they may deserve, a larger share of his bounty than the others, 
who are not justly elltitled to so much. 

We said in the Craven Will  cuss (169 N .  C., at p. 570) : "It would 
be a great reproach to the law if, in its jealous watchfulness over the 
freedom of testamentary disposition, i t  should deprive age and infirmity 
of the kindly ministrations of affection or of the power of rewarding 
those who bestow it. These views were strongly approved and com- 
mended by the Court in Muckall v. Muckall, 135 U. S., 167 (34 1;. Ed., 
at p. 84), where the conclusion was reached that, in  a legal sense, undue 
influence must destroy free agency. 'It is well settled,' said Justice 
Brewer, 'that in order to avoid a will on the ground of undue influence, 
it must appear that the testator's free agency was destroyed, and that 
his will was orerborne by excessive importunity, imposition or fraud, so 
that the will does not, in fact, express his wishes as to the disposition of 
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his proprrty, but those of the persons exercising the influence.' The 
Court then also used language closely applicable to the facts in our case: 
'That the relations between this father and his several children during 
the score of years preceding his death naturally inclined him towards 
the one and against the others is evident, and to have been expected. 
I t  would have been strange if such a result had not followed; but such 
partiality towards the one, and influence resulting therefrom, are not 
only natural, but jnst and reasonable, and come far  short of presenting 
the undue influence which the law denounced. Right or wrong, i t  is to 
be expected that a parent will favor the child who stands by him, and 
to give to him, rather than the others, his property. To defeat a con- 
veyance undcr those circumstances something more than the natural in- 
fluence springing from such relationship must be shown; imposition, 
fraud, importunity, duress, or something of that nature, must appear; 
otherwise that disposition of property which accords with the natural 
inclinations of the human heart must be sustained.' And more apt are 
the words of this Court in Wessell v. Rathjohn, 89 N. C., 382, as the 
relation there was that of father and daughter." But while the law does 
not forbid fair  appeal to the parent's sense of gratitude in order to 
obtain a larger share of his bounty, i t  strongly condemns an undue, dis- 
honest and fraudulent advantage which is taken of the weak and infirm 
to secure any favor from him in the distribution of his estate among 
his children. I t  is wrong in morals and is sternly forbidden by the law. 

In this case the jury, under the fair and impartial charge of Judge 
ddcElroy, and upon evidence which clearly warranted the conclusion, 
have found that the defendants unitedly practiced such a frand upon 
this old, feeble and wretched man, who, instead, should have received 
from them their tender devotion and care in his last days, which wcre 
filled with so much of sorrow, affliction arid distress. All this aggravates 
the wrong that has been done, but the law does not penalize it, and only 
requires that i t  shall be righted and the property be restored for a fair 
division among those who were at least legally entitled to their father's 
consideration and bounty. 

We have not stated the case against the defendants as strongly as the 
evidence permitted and justified, but sufficiently so to describe some of 
the leading facts which tended to show the fraud, and which are enough 
to sustain the verdict as against a motion to nonsuit. The plaintiffs are 
entitled to have the evidence presented in the best view for them to the 
exclusion of any that is favorable to the defendants, who did not favor 
the court and a jury with their own version of the facts as witnesses in 
their ow11 behalf o r  offer any explanation of circumstances, which give 
rise to grave suspicions, not to say more. 
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W e  have confined ourselves to  those exceptions which we deemed t o  be 
mate r ia l  and  of sufficient importance f o r  discussion. T h e  others a r e  
without  m y  merit.  

A careful  review and investigation of the  case discloses no e r ror  i n  
t h e  trial.  

N o  error .  

N, E. PROFFITT v. STATE MUTUAL F I R E  IXSURAKCE COMPANY. 

(Filed 11 December, 1918.) 

1. Insurance, Fire-Contract-Title-Deeds and Conveyances-Registration. 
An unregistered deed to lands is good a s  betv een the parties, and meets 

the leqnil cment of an insurance policy a s  to uncondlt~onal on ner<liip of 
title, nlien esccuted and delivered before the issuance of the policy, n i t h  
consideration paid and sufficient to pass the title, tliough registered tliere- 
after. 

2. Appeal and Error-Insurance, Fire-Policy-Contracts-Evidence. 
The admission in evidence of letters informing an insurer of a loss by 

fire c o ~ e r e d  by its policy cannot be consitlered a s  prejudicial to it ,  in an 
action to recover the loss, when tlie subject-matter of the letters was not 
in dispute. 

3. Appeal and Error-Record-Evidenee-letters. 
Plejuclicial matter to tlie al)pellant's rights must appear of record, on 

appeal, and esception to the admission of letters as  evidence will not be 
considered when their subject-matter is  not disclosed. 

4. Insurance, Fire- Policy- Contract- Proof of Loss- Waiver- Principal 
and Agent. 

The proof of loss required in a policy of fire insurance may be waived 
by the agent and attorney of the ins~u'er having the adjustment thereof 
in  charge for his principal, as  where he informed the insured that nothing 
further mas required of him when this proof had not been made. 

5. Insurance, Fire-Policy-Contracts-Denial of Liability-Waiver. 
Exception made to eridence on the esamination of the witness-in-chief, 

and not given until his re5xaminatio11, slioulcl be objected to a t  the time of 
i ts  admission, for the exception to its admission to be passed upon on 
appeal. 

6. Insurance, Fire-Proof of Loss-Waiver. 
A motion to nonsuit, in a n  action to recover the loss, by fire, under an 

insurance policy, upon the ground that  the required proof of loss had not 
been made by the insured, will be denied when there is evidence of a 
waiver thereof by the authorized agent of the insurer. 

7. Insurance, Fire-Policy-Contracts-Proof of Loss-Denial of Liability- 
Waiver. 

The denial of liability for loss under a policy of fire insurance by the 
president and treasurer of the insurer is  a waiver of the stipulation of 
the policy requiring proof of loss. 
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8. Appeal and Error- Evidence- Motions- Nonsuit -Grounds Stated for 
Motion. 

Where, upon a motion to nonsuit upon the evidence, the appellant states 
the ground for his motion in the trial court, he will be confined to the 
grounds so stated on appeal. 

APPEAL by defendant from Cline, J., at the June Special Term, 1918, 
of AVERY. 

This is an action on a fire insurance policy, the property burned 
being a storehouse. 

The defendant denied liability and set up the special defenses that the 
plaintiff was not the sole and unconditional owner of the property at 
the time the policy mas issued, and that he failed to make proof of loss 
within sixty days after the fire, as required by the policy. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed, assigning the following errors : 

First Exception: To the ruling of the court admitting in evidence the 
paper-writing dated 1 March, 1916, purporting to be a deed from the 
Lees-McRae Institute to the plaintiff, 31. E. Proffitt, for that the said 
paper-writing had not been acknowledged a t  the date of the fire nor at 
the date of the institution of the action, and was insufficient to pass any 
title. 

Second Exception: To the ruling of the court in permitting the plain- 
tiff to testify in regard to the contents of a letter claimed to have been 
written by plaintiff to defendant without requiring the production of 
said letter or without requiring plaintiff to show that notice had been 
served on defendant to produce same. 

Third Exception: To the ruling of the court in admitting in evidence 
two letters purporting to have been from Mr. Nash and Mr. Lowe with- 
out properly identifying either of them. 

Fourth Exception : To the ruling of the court in admitting in evidence 
a conversation purporting to have been between one Mr. Nash and the 
plaintiff in  regard to the making proof of loss by fire of the property 
covered by the policy when the policy itself offered by the plaintiff pro- 
vides how proof of loss shall be made, which is otherwise than the man- 
ner testified to by the plaintiff. - 

Fifth Exception: To the ruling of the court in  refusing to sustain 
defendant's motion to nonsuit the plaintiff at  the close of the evidence, 
for that, according to plaintiff's evidence, he had not complied with the 
provisions of the policy in regard to making proof of lbss, and had 
brought this action in  violation of the terms of the contract. 

Lowe & Love and F. A. Linney for plaintiff. 
J .  W .  Ragland, R. W .  Wall, and M. W. Nash for defendant. 
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PROFFITT 1;. ISSURANCE Co. 

L 2 ~ , 1 , ~ ~ ,  J. 1. T h e  p a i n - w r i t i n K  referred to  i n  the first assignment 
of e r ror  is  a deed to tlie plaintiff fo r  the  lot on which the  storehouse mas 
situate. I t  hear3 date  pr ior  to the  t ime the policy n7as issned, hut 1%-as 
not registered wi t i l  a f te r  tlic firc, nnd f o r  this reason the  defendant 
objected to  its bring offered ill e~ i t l encc .  T h e  objection >\-as p r o p e r l ~  
o ~ e r r u l e d  :is a drctl is good bctnccn the  parties, and ,  cxce l~ t  a? a m i n s t  
1x11 cl ln~er9 and credit01 ;, n i thout reqiqtration. TT'orlac n 1 , .  I l ' i l l i fo,  d ,  
148 S. C., 479 ; 111 oli~jc I l T i i f c . i i i ~ ~ v o i ~ ,  153 S. C., 2 0 7 ;  ,Tordntc 1. Inc Pa . 
1.51 X. C'., 342. 

Ti1 the fii q t  of these c a w >  tlie l ioi i~t  \lTaa made tha t  the  d~fcnclmlt  1i:td 
n o  title l i i~t i l  lii, dccd r n . ;  rc:i,tcrcd, and  tlic Court  said "tliis is  a mis- 
c o n c y d o n  of the rc:iitrntioi~ i1c.t; the tit lc I ests as ag:illisi the q r a i ~ t o r  
nnd nll o t l i e ~ r  c ~ w e p t  crcditor,i xnd purchasers fo r  T alnc f r o m  the  deli>- 
e r y  of the dwd,"  a n d  ~ I L  t l ~  scc'oi~d. tlic plaintiff \ \as  permit ted t o  intro- 
dilcc a deed upon the qlw.~ion of the tirle to  h n d  which was reqistcred 
a f te r  the c~onin~t.iiccmc~it of tlic action, and i n  the last i t  was held tha t  
an mirc:i~tcwd bond f o r  tit le on nliicli only one dollar of tlie purchase 
moiiey had  I ~ c e ~ r  pa id  7v:is slifficicnt to ~ n c c t  thc rcquiremc~it  i n  a n  insur- 
anccl polic?- of sole aiid u ~ l c o ~ ~ d i t i o i i n l  on-nership. T h e  eridence in this 
caqc ii niicontrudictcd t h a t  tlic plaintiff had  paid the  ~ ~ ~ l i o l e  of the  pur-  
clinse nioile>. a i ~ d  t h a t  tlir deed had  bee11 delirered to  h i m  prior  to  t h e  
iss i i iw of the policy. 

2. T h e  contents of the 1cttt.r referred to  ill t l ~ e  second csccption related 
to  a f ~ c t  ahont which there n n s  1-10 dispute, and the eridence had  no 
bcariiig nl-rori the  c o n t r o ~  crsy. Tllc witness simply stated t h a t  lie h a d  
IT-ritten the defendant c o r r i p a n ~  tlicrc had  been a fire which burned thc 
storcliouse. 

3. Tlic. t n o  Icttcrs p u r p o r t i ~ ~ c  to l m ~ e  h e m  f r o m  X r .  K n s h  and  Mr.. 
120nc do  ]lot :rl)l~c tr ill tllc r c ~ o l t l ,  niid thcrc is  no statc~ii~eilt  of their  
contents, so that  n e  11:1\c no nlenns of determining their  relewmcy or  of 
seeing tlint t l m  i n  11 :IT p~.ejndiced the cause of the  defendant. 

4. The  e7!dcnce of thc conr c2ra:ltion n i t h  Mr. Nash,  1rho nTas the 
a t to rncr  and  agelit of tlie defenilant, n ,iq competent f o r  the  purpose of 
s h o ~ ~ - i n c  n ~ v a i ~  el of tile p1oof of loss. 

T h e  witness stated t h a t  Mr .  K a ~ h  went to see h i m  and was inr esti- 
gat ing the fire, and  tha t  a f te r  ansnerinq a good nlany inquiries he  
aslicd if there was an)  th ing  else fo r  h i m  to do and v7as told by X r .  Yaqh 
t h a t  t h e  >i as not.  

I t  also aplwars f r o m  the  rcrord tha t  the o b j c c t i o ~ ~  \\-as made to the  
~ ~ w s t i o ~ l  1111011 the examination of the  witness in chief, and  t h a t  there 
was no anslrer un t i l  the reiixnminatio~i of the 11-itness, a f t e r  a n  extended 
c ross -esa~ni i~a t io~l ,  a n d  no exception was noted to the amwer .  

5 .  Thc. r o ~ i r t  c ~ ~ n l d  not nonsuit the plaintiff upo11 the ground tha t  he 
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had not complied with the provision of the policy requiring him to make 
proof of loss because there is ample evidence of a waiver of this stipu- 
lation on the part of the defendant. 

The president and treasurer of the company testified that the com- 
pany denied liability as soon as it investigated the fire; the agent and 
attorney, Mr. Nash, told the plaintiff there was notl~ing else for him to 
do, and the defendant has answered, contending that there can be no 
recovery upon the policy. 

"A distinct denial of liability and refusal to pay, on the ground that 
there is no contract or that there is no liability, is a waiver of the con- 
dition requiring proofs of loss. I t  is equivalent to a declaration that 
they will not pay, though the proofs be furnished; and to require the 
presentation of proofs in such a case when it can be of no importance 
to either party and the conduct of the party in whose favor the stipula- 
tion is made has rendered it practically superfluous is but an idle formal- 
ity, the observance of which the law will not require." May on Insur- 
ance (4th Ed.), see. 469 ; Gerringer v. I m .  Co., 133 N .  C., 407 ; Higson 
v. Ins. Co., 152 N.  C., 200;  Parker v. Ins. Co., 143 N. C., 339. 

The defendant also insists in this Court, upon his motion for judg- 
ment of nonsuit Upon the ground that i t  appears from the evidence that 
the plaintiff had filed a petition in bankruptcy, and that, therefore, the 
title to the property was in the trustee. 

The evidence as to the bankruptcy is too obscure and indefinite to baee 
a ruling on it, but if it was otherwise a party is not permitted to object 
to evidence or make a motion upon one ground in the Superior Court 
and urge another in this Court. When he points the objection or the 
motion, the ground stated becomes a part of the objection. Bridgers v. 
Bridgers, 69 N.  C., 455; Gidney 2%. Moore, 86 N. C., 490; Ludwiclc v. 
Penny, 158 N. C., 104. 

The judgment must be affirmed. 
No error. 

JOHN D. BRIDGER v. H. C. BRETT. 

(Filed 18 September, 1918.) 

Vendor and Purchaser-Injunction-Costs-Appeal and Error. 
Where the purchaser of merchandise has stopped payment of his check 

at fhe bank after the seller has endorsed it, claiming that the latter could 
not make delivery, and the seller, having the check in his possession, has 
been restrained from using it, but deposits it in court with tender of 
delivering the merchandise : Held,  the restraining orclrer was proper to the 
time the check was deposited in court, and the costs properly taxed to that 
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time and not thereafter; and Herd, further, the costs on appeal should be 
equally divided between the parties. 

ACTION heard on return to preliminary restraining order, before Kerr, 
J., at February Term, 1915, of IIERTF~RD. 

The affidavits of plaintiff' tended to show that he bargained to defend- 
ant 300 bags of peanuts, at  the price of $2,514.87, the peanuts to be 
delivered on payment of defendant's check for that sum on the Bank of 
Winton; that, plaintiff and defendant going to the Bank of Winton with 
the cheek, plaintiff endorsed same with the purpose of procuring the 
money, and payment of same was refused. Thereupon defendant said 
he would not pursue the matter further, and the trade was then and 
there canceled; that plaintiff left the bank and inadvertently left the 
note, with plaintiff's endorscmcnt thereon, in the cashier's window, and 
defendant took and now holds same: that defendant is insolvent and "is 
threatening to use said check or convert same to his own use." 

Defendant answered, and, on oath, alleged that he had bargained with 
plaintiff for the 300 bags of peanuts and given his check for the amount 
stated, but stopped payment bf the check in plaintiff's presence, on henr- 
ing plaintiff say his home had been broken into and a good many bags 
stolen, and he could not make delivery of all the peanuts sold. 

Defendant, admitting that he held the check with plaintiff's endorse- 
ment thereon, denied that he was insolvent or that he had any intent to 
negotiate said check, and deposited same in court, subject to the orders 
in  the cause. 

Upon deposit being made, the court entered judgment as follows: 
"This cause comes on for trial on motion and notice heretofore issued. 

and defendant having deposited the check in question in court, accom- 
panied with the written tender filed in court, i t  is now, on motion of 
R. C. Bridger and Winston & Matthews, attorneys for the defendant, 
considered and adjudged that the restraining order and temporary in- 
junction heretofore issued and sued on, and the same is hereby dissolved 
and vacated. I t  is further considered and adjudged that the clerk of 
this court will deliver the said check to J. D. Bridger upon proof that 
there has been a delivery of the 300 bags of peanuts in question. I f  
there be no such delivery, then the clerk of this court shall hold said 
check in his custody, subject to the order of this court and until the final 
determination of this action. All costs incident to this motion are to 
await the final determination of this action and to be adjudged accord- 
hgly. This cause is continued." 

From this judgment plaintiff appealed. 

Winborne & Winborne and John E. Vann for plaintiffs. 
No counsel for defendant. 
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PER CURIAM. Under the facts as presented in the pleadings and evi- 
dence, plaintiff was entitled to have the negotiation of this check re- 
strained till the final determination of the cause (Yount v. Setzer, 155 
N. C., 213; Tise v. Whitaker, 144 N.  C., 508), and we think the costs of 
the proceedings, till the defendant voluntarily deposited the check in 
court, should be paid by defendant, and the order of his Honor will be so 
modified. 

Inasmuch as the check in dispute is now on deposit with the clerk, and 
there is no longer any present need for a continuance of the injunction, 
the judgment of his Honor dissolving the same, and that the check be 
detained till the final determination of the cause, is affirmed. 

The exceptions noted by plaintiff, that he may have the check on de- 
livery of the peanuts, would seem to be in his favor and not open to 
serious objection from him. 

The costs of appeal will be divided and taxed equally against plaintiff 
and defendant. 

Modified and affirmed. 

E. C. WHITE v. THE TOWN OF EDENTON. 

(Filed 25 September, 1915.) 

ACTION, tried before Kerr, J., at  December Term, 1917, of CHOWAN, 
upon these issues : 

1. I s  the plaintiff the owner and entitled to the possession of that 
portion of the land described in the complaint which is enclosed within 
the lines 9, 8, 10, 5, 4, 11, 12, 13, and 1 to 9, on the map, or any part 
thereof; and if so, what part? Answer : "Yes; the whole of it." 

2. Has the defendant unlawfully trespassed upon the same, as alleged? 
Answer : "Yes." 

3. What damage, if any, is plaintiff entitled to recover of defendant? 
Answer : "$10." 

Defendant appealed. 

C. E. Thompson and J. S. ~ a n ; i n ~  for plaintiff. 
S. Brown Shepherd and J. N .  Pruden for defendant. 

/ 

PER CURIAM. This case has been tried three times and is reported 
171 N. C., 21; 173 N. C., 32. 

We have examined the exceptions in the record and can find no sub- 
stantial error that necessitates another trial. Three juries have an- 
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swered the same issues in favor of the plaintiff, and we are not disposed 
to grant a new trial in such cases unlcss the error assigned is of a charac- 
ter that manifmtly requires it. 

No error. 

W. D. LAMM ET ALS. V. SARAH HOLLOMAN ET ALS. 

(Filed 18 September, 1918.) 

Appeal and Error-Issues-Answer to One-Complete Bar-Exceptions. 
Where appellant, plaintiff, does not allege error as to an issue, the 

answer to which is a complete bar to his right of action, exceptions to 
other issues need not be considered on appeal. 

APPEAL by plaintiffs from Daniels, J., at March Term, 1918, of NASH. 
This is an action to establish a resulting trust in a certain tract of land. 
The jury returned the following verdict : 
1. Was any part of the purchase price of the 50-acre tract of land con- 

veyed by deed from W. D. Lamm and wife to Griffin H. IIolloman paid 
by the said Griffin H.  Holloman out of the individual funds of his wife, 
Ziney Holloman? Answer : Pea. 

2. I f  so, what portion of the purchase money so paid was the indi- 
vidual property of the said Ziney 4 Answer : One-fourth. 

3. I s  the cause of action of the plaintiff barred by the statute of limita- 
tions ? Answer : Yes. 

Judgment was rendered upon the verdict in favor of the defendants, 
and the plaintiff appealed. 

E. B. Grantham for plaintiff. 
FinvA & Vauglzan and J .  Crawford Biggs for defendants. 

PER CURIAAI. The answer to the third issue is a complete bar to the 
right of action of the plaintiff; and as no error is alleged in  the deter- 
mination of that issue, it is unnecessary to consider exceptions relating 
to the other issues. I lamilton v. Lumber Co., 160 N .  C., 52. 

No error. 
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R. D. LUPTON v. NATHAN SPENCER ET ALS. 

(Filed 2 October, 1918.) 

PROCESSIONING PROCEEDING, tried before Cahert, J., a t  Fall  Term, 
1917, of PAMLICO, upon these issues : 

1. I s  the line marked on the map, 0, N, M, A, the true dividing line 
between the plaintiff, Lupton, and the defendant, Sawyer ? Answer : NO. 

2. I s  the line marked on the map, R, S, T, U, V, W, K, A, the true 
dividing line between the plaintiff, Lupton, and the defendant, Sawyer? 
Answer: Yes. 

3. I s  the line marked on the map, A, B, C, D, E, F, G, H, I, J, the 
true dividing line between the plaintiff, Lupton, and the defendant, 
Spencer ? Answer : No. 

4. I s  the line marked on the map, A, K, J, the true dividing line 
between the plaintiff, Lupton, and the defendant, Spencer? Answer: 
Yes. 

5. Did plaintiffs wrongfully cut and remove trees and timber from 
defendant W. R. Sawyer's land, as alleged? Answer : Yes. 

6. I f  so, what damage is defendant Sawyer entitled to recover of the 
plaintiffs for such wrongful cutting and removal? Answer: $65. 

h?oore B Dunn for plaintiff. 
H.  L. Gibbs, E. A. Daniel, Jr., A. D. Ward, and W.  F. Ward for 

defendants. 

PER CCRIAM. There are thirty-five assignments of error relating to 
the evidence, and four to the charge of the court. We are of opinion that 
they are without substantial merit, and that no reversible error has been 
committed. 

The issues relate solely to the true location of the dividing line between 
the lands of plaintiff and defendant, and present almost exclusively a 
question of fact, which has been settled by the verdict. 

No error. 

J. L. EFLAND v. A. G. BLANCHARD AND J. W. THOMASSON. 
(Filed 23 October, 1918.) 

ACTION tried before Stacy, J., at June Term, 1918, of WAKE, upon 
these issues : 

1. I s  the defendant, J. W. Thomasson, indebted to the plaintiff? I f  
so, in  what amount ? Answer : Yes, $272.70, plus $44.40, with interest 
from 1 November, 1915. 
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2. Was the signature of A. G. Blanchard to the paper-writing referred 
to in  thk complaint obtained by the mutual mistake of the plaintiff's 
agent, N. C. Harris, and the defendant A. G. Blanchard, as alleged in 
the defendant's answer ? Answer : No. 

3. Was the signature of A. G. Blanchard to the paper-writing de- 
scribed in the complaint procured by the fraud of the plaintiff's agent, 
N. C. Harris, as alleged in the defendant's answer? Answer: No. 

4. Was the paper-writing described in the complaint signed by the 
mistake of A. G. Blanchard induced by the fraud of the plaintiff's agent, 
N. C. Harris, as alleged in  the defendant's answer ? Answer : No. 

5. I s  the defendant A. G. Blanchard indebted to the plaintiff? An- 
swer: Yes, $272.70, plus $44.40, with interest from 1 November, 1915. 

From the judgment rendered defendant appealed. 

A. J .  Fletcher  and Jones  & Bai ley  for plaintif f .  
Douglass & Douglass for defendant .  

PER CURIAM. The eight assignments of error relate to the rulings of 
the court upon the evidence. Upon an examination of them, we think 
they are without merit. 

The issues presented are largely disputed questions of fact, and appear 
to us to have been settled by the verdict. 

No error. 

E. S. HERRING v. WILLIAM WALL AND WIFE. 

(Filed 9 October, 1918.) 

Appeal and Error - Verdict - Judgment - Landlord and Tenant-Leases-- 
Counterclaim. 

Wliere the leased building was not completed or ready for occupancy 
at the time stated in the contract, and in the lessor's action to recover 
the rent the lessee alleges as a counterclaim that he had been obliged 
to rent another building at the same rental price, and had paid under 
protest the rent to the plaintiff during thal period, a verdict of the 
jury, upon the evidence and under proper instructions, allowing both the 
demand and the counterclaim, renders immaterial and hrc3levant the 
answer to an issue as to the payment under protest, ratification, etc., and 
a just verdict and judqment thereon having been established, they will not 
be disturbed on appeal. 

APPEAL by plaintiff from R e r r ,  J. ,  at May Term, 1018, of WILSON. 
This action began in the justice's court to recover $150 rent for April, 

May, and June, 1917. There were no written pleadings, and there is no 
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real controversy about the facts, which are, that the plaintiff leased to 
the defendant a building for ten years, beginning 1 January, 1917. The 
building was not ready for occupation till after 1 April, but the defend- 
ant sent checks for each of the three months till l April-$50 per month- 
stating that he did so under protest. H e  paid rather than run the risk 
of having the lease canceled, so he testifies. I n  the meantime he rented 
another building, which he used, for which he paid the same rent, and he 
.>leads this as a counterclaim. 

H. G. Connor, Jr., for plaintiff. 
W. A. Finch and J. Crawford Biggs for defendants. 

PER CURIAM. I t  is immaterial whether the plaintiff recover back the 
$150 because paid under protest, or whether he should ratify such pay- 
ment and recover the $150 which he had to pay for another building as 
a counterclaim. The result is the same. 

The case was evidently tried on the latter theory, for the first and 
third issues are : 

1. Are the defendants indebted to the plaintiff, and if so, in what 
amount ? Answer : Yes, $150. 

2. Were the payments of rent for the months of January, Febmary, 
and March, 1917, made by defendants to the plaintiff voluntarily? An- 
swer: No. 

3. I s  the plaintiff indebted to the defendant upon his counterclaim? 
I f  so, in what amount? Answer : Yes, $150. 

These issues disposed of the controversy. The second issue was irrele- 
vant and immaterial. 

The case on appeal states : "The court fully explained to the jury both 
the plaintiff's and defendants' contentions as to the defendants' counter- 
claim, and that the burden upon the third issue was upon the defendants 
to establish their contentions by the greater weight of the evidence, and 
fully and correctly explained to the jury the defendants' measure of 
damag s and if they answered the second issue 'No,' they should answer 
the thir 'd issue such amount as they find the defendants entitled to recover 
under the court's charge, bearing upon damages, heretofore given." 

I t  is a matter of no importance whether the plaintiff was barred of 
recovery on the counterclaim for the $150 he had paid for the use of 
another building while kept out of the one he had leased, or whether 
defendant recovered back the $150 he had paid for the building he had 
not had. The case was evidently tried upon the theory of a counterclaim, 
according to the first and third issues, and the second issue was im- 
material. 

The defendants should not be put to the expense and annoyance of 
44-176 
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S ~ o m  v. Guaxo Co. 

another trial, when the justice of the case has already been attained by 
the verdict and judgment, whose effect is that the plaintiff shall not have 
rent for the three months during which he failed to furnish the defendant 
the building. The plaintiff mas certainly responsible to the defendants 
to the extent of the three months rent of the building which he did not 
furnish, as damages, by way of counterclaim. The result is just and 
right, and should stand. 

ATo error. 

H. D. SLOAN v. COOPER GUANO COMPANY. 

(Filed 9 October, 1918.) 

Instructions-Appellant's Evidence-Evidence-Questions for Jury-Trials. 
Instructions predicated upon the appellant's version of the contract 

sued on, which was for the determination of th.e jury under conflicting 
evidence, are properly refused. ' 

APPEAL by Sloan & Company from Culvert, J., at Fall Term, 1918, of 
Sa~rpsox.  

These were two actions, originally; the first action being entitled 
H. D. Sloan v. Cooper Guano Company and W. B. Cooper; the second 
action being entitled Cooper Guano Company v. H. D. Sloan. By con- 
sent, the two actions were consolidated and tried together. Upon the 
trial i t  was admitted that H. D. Sloan was indebted to Cooper Guano 
Company in the sum of $697.54, with interest thereon from 11 Kovem- 
ber, 1916, and that Cooper Guano Company was the owner of and 
entitled to the possession of the property described in the affidavit of 
claim and delivery filed in the case of Cooper Guano Company v. H. D. 
Sloan, and that the value of said property at the time of seizure was 
$1,000. Issues were submitted in conformity with this agreement, and 
answered by the court, as will appear in the judgment. 

The only questions for the consideration of the court arose upon the 
complaint in the case of H. D. Sloan v. Cooper Guano Company, and 
the counterclaim set up in the answer of H. D. Sloan in the case of 
Cooper Guano Company v. H. D. Sloan, alleging that the Cooper com- 
pany agreed to pay Sloan 50 cents per ton on all fertilizers sold to the 
members of the Farmers' Union in Sampson County, which was denied 
by the Cooper company. Both parties introduced evidence in  support 
of their claims. 

The jury returned a verdict in favor of Sloan, and the Cooper Com- 
pany appealed from the judgment rendered thereon. 
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I .  C. Wright and Fowler & Crumpler for plainti f .  
Grady & Graham for defendant. 

PER CURIAM. The controversy is one entirely of fact dependent upon 
the terms of the contract, which the jury has resolved against the appel- 
lant. 

Most of the exceptions are to the refusal to give certain instructions, 
which were predicated on the version of the contract given by the Cooper 
company, and could not have been given, because they required the judge, 
and not the jury, to decide the fact. 

We  find no error in  the trial. 
N o  error. 

CHARLES RAULF, ADMB. OF FRANK RAULF, v. ELIZABETH CITY 
LIGHT AND POWER COMPANY. 

(Filed 13 November, 1918.) 

1. Electricity-Negligence-EvidenceTrials-Questions for Jury. 
Evidence tending to show that defendant, supplying electricity for motor 

power, was under contract to furnish a drug store with electricity, over a 
wire carrying a safe voltage, for operating mixing appliances for "soft 
drinks" a t  a fountain, and that plaintiff's intestate, employed there, was 
killed by a heavy voltage of electricity coming suddenly upon the wire 
from.the primary wire of the defendant, because of insufficient insulation 
of the outside wires, misplacing of the poles, and delay in cutting out the 
current, etc., is held sufficient upon the issue of defendant's actionable 
negligence. 

2. Evidence-Impressions-Collective-Facts-Electricity. 
Where there is evidence that the defendant's wires, heavily charged 

with a deadly current of electricity, came in contact with another and 
harmless wire of the defendant, and caused the death of the plaintiff's 
intestate, i t  is competent for an eye-witness to testify that where the 
wires crossed they made a short circuit, producing light, indicating that 
the wires had not been properly wrapped, such being his impression of 
facts under his immediate observation and within his experience. 

3. Appeal and Error-Evidence-Harmless Error. 
The trial judge cures evidence erroneously admitted by striking i t  out, 

so informing the jury and instructing them not to consider it. 

4. Evidence -Expert- Electricity- Issues- Appeal and Error - Harmless 
Error. 

Where the defendant's liability for the killing of the plaintiff's intestate 
is made to depend upon its negligence in permitting an improperly insu- 
lated wire, admittedly charged with a deadly current of electricity, to 
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come in contact with an otherwise harmless wire, thus producing the 
death, a question asked an expert, and affirmatively answered, "whether 
the conditions arising on the facts stated, if so found by the jury, would 
naturally and inevitably lead to intestate's death," while not approved, is 
not held for reversible error, there being no question of the deadliness of 
the current, and not objectionable as involving the very fact the jury were 
to pass upon. 

5. Negligence-Electricity-Primary Liability-Secondary Liability. 
Where the evidence tends onIy to show that the plaintiff's intestate was 

killed by a harmless service wire furnished to his employer by an electric 
power company becoming suddenly charged by a deadly current of elec- 
tricity from the primary wire of the power company, and that the intes- 
tate's employer had only contracted for  the use of a wire not dangerous to 
human life, as between the power company and the employer of the intes- 
tate, the question of primary and secondary liability does not arise in an 
action against them both. 

6. Actions-Nonsuit-Torts-Joint Tort Feasors--Appeal and Error. 
An action against joint tort feasors may be maintained against either, 

or both, at the election of the party injured, and a nonsuit as to  one of 
them is not error as to the other. 

ACTION tried before Bond, J., and a jury, at February Term, 1918, of 
PASQUOTANK. 

The action was to recover damages for alleged negligent killing of 
plaintiff's intestate, and there was evidence tending to show that, in 
November, 1916, intestate, a vigorous young man, was working as an 
employee in the drug store of Pendleton & Perry; that there was used 
in this store, for the purpose of mixing milk shakes and other drinks, 
an appliance operated by electricity supplied by the Light and Power 
Company over a service wire running into said store, and, under a con- 
tract that said power be furnished of 110 volts, shown to be harmless to 
the operator; that on the occasion in question, as intestate, in the course 
of his employment, put up his hand to turn on the power for the purpose 
of preparing a malted milk to drink, he received a severe electric shock, 
killing him almost immediately, the attendant circumstances tending to 
show that the service wire had been unexpectedly charged with a tremen- 
dous current of electricity. There was further evidence to show that 
this overcharge was caused y the breaking of the power or primary f wire of the defendant, the Ele tric Light and Power Company, carrying 
a current of 2200 or 2300 volts, and its coming in contact with the 
service wire running into the store of the defendants Pendleton & Perry, 
and that both wires were improperly and insufficiently protected, etc. 

At the close of the entire testimony, on motion, a nonsuit was ordered 
as to the individual defendants, Pendleton & Perry, and, on denial of 
liability and plea of contributory negligence, with supporting evidence 
tending to negative negligence on the part of the remaining defendant, 
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the Light and Power Company, the cause was submitted to the jury on 
appropriate issues. Verdict for plaintiff. Judgment on the verdict, and 
defendant excepted and appealed, assigning errors. 

J .  C. Brooks, J .  B. Leigh, Ward & Grimes, and C. E.  Thompson for 
plaintiff. 

L. T .  Seawell, W .  A. Worth, and Aydlett, Simpson & Sawyer for 
Power Company. 

Ehringhaus & Small and Meekins & McMullan for defendants Pen- 
'dleton & Perry. 

P ~ R  CURIAM. There was ample evidence of negligence on the part of 
defendant, the Light and Power Company, both as to insufficient insula- 
tion of its wires, their improper placing on the poles, the primary wire 
being too near the service wires, and also in the failure of the defendant 
company and its employees to shut off the current in  time after the pri- 
mary wire had broken, and defendant knew it, or had fair opportunity 
to know it, and of the dangers that imminently threatened by reason of 
the conditions presented. There was some opposing testimony from 
defendants tending to negative negligence on its part, but, under a full 
and fair  charge, the jury having accepted plaintiff's version of the occur- 
rence, his right to recover is clearly established, and we find no reason 
for disturbing the result. 

On the argument, it was earnestly urged for error that a witness who 
had testified to the unusual conditions he discovered at  the place where 
the primary wire had broken, "That he had noticed overhead where two 
wires had crossed, forming a short circuit, and that eoery few minutes 
it would light up the whole place," and that he heard snapping and pop- 
ping of electric wires overhead, etc., was asked, "What did the disturb- 
ance indicate?" and was allowed to answer, over defendant's objection, 
"It looked as if i t  was coming from the wires not being properly 
wrapped." The testimony giving the impression of the witness as to 
facts under his immediate observation and well within his experience, 
there would seem to be no valid objection to the evidence. Jones v. R. R., 
at the present term, citing Britt v. R. R., 144 N. C., 242; Tire Setter Co. 
v. Whitehurst, 148 N.  C., 446. The question and answer were later with- 
drawn by leave of court, his Honor telling the jury that both were 
stricken out and would not be considered by them. I f ,  therefore, error 
was presented here, we are of opinion that, on the facts of this record, 
the same was cured. Again, i t  was insisted that error was committed in 
certain questions and answers appearing in the evidence of the witness, 
H. P. Charles, an expert electrician, examined in  behalf of plaintiff. 
Without setting out the questions in  full, which are very elaborate, they 
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are well within the domain of expert evidence, embody every fact essen- 
tial and relevant to the occurrence spoken to by 'the witness as to the 
cause of intestate's death, and are put on the supposition that the jury 
shall find these facts to be true, and we find no reversible error, either in  
the questions or answers. The words appearing in one of these questions, 
"whether the conditions arising on the facts stated would naturally and 
inevitably lead to intestate's death," are not in form to be approved, but 
there was no serious contention that if the primary wire, carrying 2300 
volts, came in contact with the service wire running into the drug store, 
that it would produce death. The expert witness for defendant, in  effect, 
testified to the same thing, and, on the record, we think the rather insist- 
ent words objected to may not be held for reversible error. I t  is not 
unlike the case presented in  Lynch v. Mfg. Co., 167 N. C., pp. 98-101, 
where, in the question to the expert as to the cause of death, the word 
used was the proximate cause of the death. The term, while disapproved, 
was held to have worked no harm to appellant, the facts showing that, if 
the cause, i t  was undoubtedly the proximate cause. Nor is the question 
objectionable as embodying the very fact the jury were to pass upon. 
The question directly a t  issue was not whether the contact between the 
service wire and primary wire, carrying 2300 volts, would produce 
death-about this, as stated, there was no serious dispute-but whether, 
in the case presented, this contact had been caused by defendant's negli- 
gence. 

I t  was further contended that the court committed error, to defend- 
ant's prejudice, in ordering a nonsuit as to individual defendants, Pen- 
dleton & Perry. We are inclined to concur in the judgment of his Honor 
as to these defendants; but in no event, on the facts presented, could this 
order of nonsuit be held for reversible error. I t  is the settled rule in  
cases of this character that "where the wrongful acts of two or more per- 
sons concur in producing a single injury, and with or without concert 
between them, they may be treated as joint tort feasors and, as a rule, 
sued separately or together, at  the election of plaintiffs" (Hipp v. Fer- 
ral, 169 N. C., 551-554, citing Hough v. R. R., 144 N. C., 692; 38 Cyc., 
pp. 488, et  seq.) ; and while we have held that, at  the instance of a de- 
fendant, the other wrong-doers may be made parties, this is only in cases 
where, on the facts presented, there is a question of primary and sec- 
ondary liability between them; but, in  this case, the defendant's liability 
having been established on the ground that it negligently allowed its 
primary wire, carrying 2300 volts of electricity, to come in contact with 
its service wire, running into the drug store, which they were under con- 
tract to supply with 110 volts, no such position could be for a moment 
maintained by it, and the nonsuit of its codefendant has therefore 
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worked them no injury. Gregg v. Wilrnington, 155 N. C., 18. The other 
exceptions are without merit, and, on the record, the judgment for plain- 
tiff must be affirmed. 

No error. 

CHARLIE ADAMS v. J. E. FOY AND DERMOT SHEMWELL, TRADING AS 

FOY & SHEMWELL, AND J. E. WORKMAN, JR. 

(Filed 13 November, 1018.) 

1. Principal and Agent-Declarations-Evidence. 
Neither the fact of agency nor the extent of the supposed agent's author- 

ity can be proved by his declarations alone. 

2. Same-Salesman-Automobiles-Nonsuit-Trials. 
Testimony that on a former occasion one representing hinlself to be 

defendant's agent tried to sell the witness an automobile, and at  the time 
of the admitted negligence, while driving defendant's automobile from one 
of defendant's garages to another in a different town, he had renewed his 
efforts to sell the car of the defendant, which he was driving, and defend- 
ant's admission of liability when the supposed agent was engaged for him 
in the capacity of salesman, is  sufficient for the determination of the jury 
upon the question, and a judgment a s  of nonsuit upon the evidence is  
properly refused. 

APPEAL by defendant from Adarns, J., at February -Term, 1918, of 
DAVIDSON. 

This is an action against J. E. Workman, Jr., and Foy & Shemwell, 
for injuries to plaintiff's horses in an automobile collision. The auto- 
mobile was driven by Workman, and the collision occurred on the public 
road between Lexington and Thomasville, at  night. The car which 
Workman was running was the property of one McIlvaine, of Wilniing- 
ton, N. C., and which had been left a t  the garage of Foy & Shemwell at  
Lexington, and which was taken out by Workman in the evening, and 
he, with a friend, Dr. Kibler, drore over to Thomasville, and at  the time 
of the collision they were returning. 

Workman was employed by Foy & Shemwell as salesman for Ford 
cars in certain territory. 

Plaintiff recovered judgment, and Foy & Shemwell appealed. 
Plaintiff alleges that at  the time of the injury Workman was in the 

employment of Foy & Shemwell and on business for his employers. 
Foy & Shemwell deny that Workman was on any business for them 

at the time of the injury. 
I t  was not contended that there was no evidence of negligence against 

Workman. 
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A witness for the plaintiff was permitted to testify, over the objection 
of the defendants, that in the summer before the collision Workman 
tried to sell him an automobile for Foy & Shemwell; that he reached the 
place of the collision a few minutes after i t  occurred, and found Work- 
man and others there, and that Workman asked him if he did not want 
his new automobile, and tried to sell him one. The defendants excepted. 

There was a motion for judgment of nonsuit by Foy & Shemwell, 
which was overruled, and the defendants excepted. 

H. R, l i y s e r  and Walser  & Walser for plaintifl. 
Raper  & R a p e r  for defendants. 

PER CURIAM. The principle for which the defendants contend is well 
settled, that neither the agency nor the extent of the authority of the 
agent can be proven by the acts and declarations of the agent, and that 
these acts and declarations are not admissible against the principal until 
evidence of the agency aliunde has been offered ( W e s t  v. Grocery Co., 
138 PIT. C., 168), but the evidence objected to by the defendants was not 
offered for such purpose. 

The agency and the authority to sell were shown by the admission of 
the defendant Shemwell to Sink, that Workman "worked for him"; by 
the evidence of Dr. Kibler, that "he (Workman) was selling automobiles 
for them" (Foy & Shemwell) ; by the evidence of Shemwell, that "at the 
time of the accident Mr. Workman was a salesman for Foy & Shemwell 
for Lexington territory," and, the agency and authority being estab- 
lished, at  least prima facie, it was competent to prove that at  the time of 
the collision the agent was "engaged in that which he was employed to 
do"-trying to sell automobiles, which is the meaning of acting within 
the scope of the employment. Jackson v. T e l .  Co., 139 N .  C., 353. 

Nor do we think the motion for judgment of nonsuit, based upon the 
position that there is no evidence that Workman was acting within the 
scope of his employment at  the time of the collision, can be sustained. 
He  was using a car taken from the garage of Foy & Shemwell at Lex- 
ington, and, according to the evidence of a witness for the defendant, he 
drove i t  to the garage of Foy & Shemwell at  Thomasville. Neither of 
the defendants testified that the use of the car was without permission, 
and apparently Workman had no business except between the two 
garages of Foy & Shemwell. He  tried to sell a car a few minutes after 
and at  the place of the collision, and thisis what he was employed to do, 
and when the plaintiff went to see Foy & Shemwell about the payment of 
damages Shemwell said "he was not responsible for the troubles that 
Workman got into while he was out; that he worked for him, but he was 
not responsible for his troubles." 
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What did Shemwell mean by this statement? Was i t  that he denied 
liability when Workman was ('ou~" selling machines, or when he was 

on his own business? Did he mean he worked for him generally, 
or that he worked for him at the time of the collision, the one thing he 
was di;scussing with the plaintiff? 

These are questions which the jury alone could settle, and they were 
properly submitted to them. 

There are other exceptions, but they depend on those discussed. 
No error. 

STOKES-GRIMES GROCERY COMPANY v. JAMES M. HILL, TRUSTEE OF 

S. A. HAUSER ET AL. 

(Filed 4 December, 1918.) 

Appeal and Error-Modification of Judgment by Consent-Case Remanded- 
Costs. 

Where the parties have agreed to a modification of the judgment ap- 
pealed from, the cause will be remanded to.the Superior Court to be pro- 
ceeded with accordingly, taxing the cost of appeal upon them equally. 

APPEAL by defendant from Harding, J., a t  April Term, 1917, of 
SURRY. 

This is an action for a settlement of the estate of S. A. Hauser, in the 
hands of J. M. Hill, trustee, and to compel the said trustee .to sell certain 
lands conveyed to him by deed of assignment. 

Judgment was entered in favor of the plaintiff, and the defendants 
appealed. 

Carter & Carter and T .  W.  Kallam for appellees. 
W. L. Reece, J .  H. Folger, and J:S. Manning for appellants. 

PER CURIAM. When this appeal came on for hearing, i t  was agreed 
between the plaintiff and defendants, through their respective counsel, 
that the judgment appealed from, being the one entered a t  April Term, 
1917, of the Superior Court of Surry County, be modified and amended, 
so that i t  would order and direct the said Hill, trustee, to sell all the 
lands conveyed to him by the said Hauser by deed of assignment, remain- 
ing unsold, except so much thereof as is covered and embraced within 
the homestead of the said Hauser, as heretofore allotted to him, and, as 
so modified and amended, that it be affirmed. 
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W I L K E R ~ ~ X  v. Pass. 

T h e  cause is  therefore remanded to the Superior  Court,  i n  order t h a t  
t h e  said judgment  of Apr i l  Term,  1917, be modified and  amended a s  
herein set for th.  

T h e  costs of this  appeal  will be equally divided between t h e  plaintiffs 
a n d  the  defendants. 

Remanded.  

TVILKERSON & BOTVLES v. J. C. PASS ET BLS . ,  TRADIKG AS 

PASS, WOODY 8 LONG. 

(Filed 4 December, 1918.) 

1. Appeal and Error-Evidence-Verdict-Instructions-Trials. 
Exception that the verdict or instructions to the jury mas not supported 

by the evidence. upon a phase of the controversy upon which the trial had 
proceeded without objection, comes too late after verdiet. 

2. Contracts-Breach-Notice-Buildings. 
d failure of the owner to gire the notice required by a buildinq contract 

before taking i t  from his contractor ii a breach of the contract; and 
where the evidence is conflicting. and the jury have found, under a cor- 
rect charge, that such notice had been given, the verdict upon that phase 
of the controversy will not be disturbed. 

3. Contracts- Breach- Ability to  Perform- Evidence- Rebuttal - Cross- 
Examination. 

Where the plaintiff sues for damages for the defendant contractor's 
breach of a building contract, alleging that he had a t  all time- been ready, 
with material, workmen, etc., to perform his part, i t  is competent on his 
cross-examination for defendant to examine him in relation to a judcment 
taken against him on a note as  tending to disprove his evidence a <  to his 
financial condition or ability to complete the contract sued on. 

4. Contracts-Instrucfions- Buildings- Payments- Conditions- Requested 
Instructions. 

Where the owner, under the terms of a building contract. is  obligated 
to pay his contractor 80 per cent of the contract price during the progress 
of construction, etc., "upon itemized eqtimates made by the contractor and 
approved by the architects or superintendents," a request for instruction 
is  properly refused which makes the question of the owner's breach of the 
contract in this respect to depend upon whether the payments had been 
rfiade, ~vithout reference to the prescribed conditions under which they 
were to have been done. 

5. Appeal and Error-Instructions-Correct a s  a Whole-Harmless Error. 
Where a charge construed as  a whole does not prejudice the appellant's 

rights, error a s  to fragmentary parts will not be held as  reversible. 

APPEAL by plaintiff f r o m  Bond, J., a t  -4pril Term, 1918, of DURHAM. 
T h i s  is  a n  action t o  recover damages f o r  breach of a building contract.  
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On 9 January, 1917, the plaintiffs entered into a contract with the 
defendants to rebuild a certain brick store building in the town of Rox- 
boro, which had been destroyed by fire, for which the defendants agreed 
to pay plaintiffs the sum of $15,700; 80 per cent of the contract price 
to be paid to the contractors on the work during the progress of its con- 
struction and completion, upon itemized estimates made by the con- 
tractors and approved by the architects, and the remaining 20 per cent 
was to be paid to the contractors upon the completion of said building. 

The plaintiffs agreed to complete said building within one hundred 
working days from the date the contract was signed. 

Paragraph 11 of the contract is as follows: "Should the contractors 
become bankrupt, or refuse or neglect to furnish a sufficiency of properly 
skilled workmen, or of materials of proper quality, and, these facts 
being certified by the architects in writing, the owners shall be at liberty, 
after five days written notice, to provide any such labor or materials, 
and charge same to the contractors, or to employ some other contractors 
to furnish the necessary materials, and finish said work, at the most 
reasonable prices obtainable for such work, and to deduct the cost of 
same from any payments then due or thereafter to become due to the 
contractors under this contract, and the amount remaining, if such there 
be, after the completion of the said work, shall be paid to the contractors 
or their authorized agent.'' 

Purporting to act under the authority contained in paragraph 11 of 
the contract, and after notice to the plaintiffs, defendants terminated the 
contract with them and awarded the contract for the completion of said 
building to Smoot & Sheehan, who completed i t  at  an increased cost to 
the defendants of more than $8,000. After the termination of the con- 
tract by the defendants, the plaintiffs instituted this action to recover 
damages which they allege they sustained by reason of the alleged wrong- 
ful termination of the contract. The defendants set up a counterclaim 
to recover damages which they allege they sustained by reason of the 
failure of the plaintiffs to complete their said contract. At the trial of 
the action the jury answered the issues as follows: 

1. Were the plaintiffs, Wilkerson & Bowles, wrongfully prevented 
completing the building and carrying out their contract by any acts of 
the defendants ? Answer : "No." 

2. I f  so, what damages, if any, did the plaintiffs, Wilkerson & Bowles, 
sustain ? Answer : 

3. Did the plaintiffs, Wilkerson & Bowles, wrongfully fail to comply 
with and carry out their contract concerning the erection of the build- 
ing? Answer: "Yes." 

4. I f  so, what damages did the defendants, Pass, Woody & Long, sus- 
tain thereby ? Answer : "$8,000." 
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Judgment was entered in faror of the defendants, and the plaintiffs 
appealed. 

Braud~y  d Gantt for plaintif's. 
W .  I). d f e r r i f t ,  B. 144. T.Vatl;ins, and Ful ler ,  Reade & Pulley for de- 

fendants.  

PER CVRIAM. Counsel for the plaintiff earnestly insist before us that 
there is no evidence that the defendants gave the plaintiffs fire days 
notice of the termination of the contract, but an examination of the 
record shows that there mas no request to so instruct the jury, and no 
exception or assignment of error presenting the question, and the objec- 
tion that there is no evidence to support a verdict or finding cannot be 
taken for the first tinie after verdict. 8. v. Leak,  158 N .  C., 643; IlIoon- 
Ta?ylor Co. c. Xilling Co., at this term. 

The case was tried upon the theory that there mas evidence that the 
notice had been given, and the court instructed the jury on the question 
of notice as  follows, presenting fully plaintiffs' contention: 

"It being admitted by the defendants that the contract was terminated 
by then? on 7 July, 1917, the burden would be on the defendants to 
satisfy you from the evidence that they had a right to terminate same 
under the provisions of said contract, and to show further that they have 
given the plaintiffs the written notice required by the terms of the con- 
tract, to wit, five days, and if they haae failed to do so, you mould answer 
the first issue 'Yes.' The court charges you that the defendants could 
not fail and refuse to comply with the provisions of the contract on their 
part, and later undertake to take advantage of the failure of the plain- 
tiffs to comply with the provisions of the contract on their part and ter- 
minate the contract; and if you find these to be the facts, from the evi- 
dence and the greater weight thereof, the burden being on the plaintiffs, 
then SOU mould answer tlie first issue 'Yes.' 

"In any event, the defendants could not terminate the contract without 
con~plying with the provisions of paragraph 11 of the contract, in regard 
to giving the certificate and the five days written notice, and if the 
defendants terminated the contract without complying with the pro- 
visions of the contract, then the court charges you that this would be a 
wrongful termination of the contract on the part of the defendants, and 
they would be responsible and answerable to the plaintiffs in damages 
under the law as to the measure of damages which I h a ~ ~ e  given you." 

The first and second exceptions are to permitting the defendants to 
examine the plaintiff in regard to a note for $1,000 executed by him to 
the Citizens National Bank of Durham, on which judgment had been 
obtained. 
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The plaintiffs alleged and undertook to prove that they had not vio- 
lated their contract, and that they had at all times a sufficient amount of 
material of proper quality and a sufficient number of properly skilled 
workmen to complete the building in the time called for in  the contract. 

The defendants undertook to show that the plaintiffs had wrongfully 
failed and refused to complete the building according to the terms of %be 
contract, and that their failure to complete said building was due to the 
fact that they were financially unable to furnish sufficient material of 
proper quality and a sufficient number of properly skilled workmen to 
carry on said work, and the evidence was therefore competent on the 
question of the ability of the plaintiff to perform his contract. 

The plaintiffs requested his Honor to charge the jury as follows, 
which was refused, and the plaintiffs excepted : 

"If the jury should find from the evidence, and from its greater weight, 
the burden being on the plaintiffs, that the defendants failed to comply 
with the provisions of paragraph 12 of said written contract and pay the 
plaintiffs the 80 per cent of the contract price to the contractors or plain- 
tiffs on the work during its progress of construction, and if you should 
find from the evidence and its greater weight, the burden being on the 
plaintiffs, that this failure on the part  of the defendants to perform the 
provisions of said contract on their part prevented and delayed plaintiffs 
from the performance of the provisions of said contract on their part, 
then and in  that event plaintiffs would not be responsible for any such 
default, and you would answer the first issue 'Yes.' " 

I t  would have been error to refuse this instruction if the defendants 
had agreed to pay 80 per cent of the contract price during the progress 
of the work, but this was not the agreement of the parties. The defend- 
ants agreed in paragraph 12 to pay 80 per cent of the contract price 
"during its progress of construction or completion, upon itemized esti- 
mates made by the constructors and approved by the architects or super- 
intendents," and there is no evidence that they failed to do so. 

The other exceptions are either to the statements of the contentions of 
the parties, which were made impartially, or to parts of the charge which, 
when considered in  connection with the whole charge, are free from 
objection. 

No error. I 
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STATE v. GENEVA JONES. 

(Filed 30 October, 1918.) 

1. Homicide-Murder-Accessory-Criminal Law-Evidence-Statutes. 
Testimony that the accused had asked the one convicted of the murder 

of her husband to kill him, and that he accomplished the act the m o r n 6  
afterwards, a t  the place she designated, is sufficient for a conhtion of 
murder, as an accessory before the fact. Revisal, see. 3287. 

2. Homicide-Murder-Evidence-Accomplice. 
The unsupported testimony of an accomplice is sufficient for conviction 

of murder, though evidence of this character should be received with cau- 
tion, and the court, in his discretion, may so instruct the jury. 

3. Evidence- Witness- Prisoner - Under Death Sentence - Expiration of 
Sentence-Habeas Corpus-Statutes. 

When the State has procured the attendance of a witness under sentence 
of death, the objection by the defendant that he could not be procured by 
writ of habeas corpus, ad testificandurn (Revisal, see. 1855) is untenable, 
this not applying to the State; nor will objection avail that the time set 
for the execution had passed, and the witness, being dead, in the eye of 
the law, could not testify, the witness having been present and having 
testified. 

APPEAL by defendant from Bond, J., at May Criminal Term, 1918, of 
DURHAM. 

The defendant was convicted as an accessory before the fact to the 
murder of her husband, Robert Jones, by one Lonnie Council. Council 
had been convicted, at  a previous term, of murder in the first degree, and 
was in the State's Prison a t  Raleigh, awaiting execution, a t  the time of 
the trial of the defendant herein. 

Defendant, a t  the close of State's evidence, moved for judgment as of 
nonsuit under the statute, and the motion being overruled, defendant 
excepted. 

Lonnie Council testified, among other things: "She (the defendant) 
spoke that day something about what I and her had been talking about 
and what she asked me to do. She wanted me to kill him; said he was 
no account to her-couldn't do any work for her. She said she didn't 
want him." . . . 

Q. "Did you agree to kill him for her?" A. "I didn't exactly agree 
to do that until the night we come back from the burial, and she told me 
what time he would come down to this short-dog train. H e  was working 
for the railroad. She told me he would come in on the 6 :30 train, going 
towards Raleigh, eastbound. Where he got off would be at  the coal 
chute, and right there was where I would meet him, and I could do what 
she asked me to do." 
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This conversation occurred on the day before Lonnie Council killed 
Robert Jones at the coal chute, the killing occurring on 8 February, 
1918. Soon after his arrest, and while in jail, he made a similar state- 
ment to J. W. Stone and to E .  G. Belvin. 

I t  appeared that the time fixed for the execution of Council in the sen- 
tence of death pronounced at the time of his trial had expired at  the time 
of the trial of this action, and the defendant objected to his examination 
as a witness because the time for his execution having passed, he was 
dead, in the eyes of the law, and, further, if not dead, he was under sen- 
tence of death and could not be brought to the trial to testify. 

Objections overruled, and the defendant excepted. 
There was a verdict of guilty and a judgment of imprisonment for life, 

from which defendant appealed. 

Attorney-General Xanning and Assistant Attorney-General Nash for 
t h e  State. 

R. 0. Everett for defendant. 

ALLEK, J. The statute (Rev., see. 3287) defines an accessory before 
the fact as one who "shall counsel, procure, or command any other per- 
son to commit any felony," and the testimony of Council clearly comes 
within the statute, as it shows that the defendant counseled and procured 
the commission of the crime. 

The credibility of the witness was for the jury, as i t  is established by 
a long line of authorities in this State that while the evidence of an 
accomplice ought to be received with caution, and that the court in its 
discretion may so instruct the jury, i t  is sufficient, uncorroborated, to 
support a rerdict of guilty. S.  v. Honey, 19 N. C., 390; S .  v. Holland, 
83 N. C., 624; S.  u. Barber, 113 N. C., 713; 8 .  v. Shaft, 166 N.  C., 409. 

The motion for judgment of nonsuit was therefore properly overruled. 
The objection that Council was disqualified because, being under sen- 

tence of death, a writ of habeas corpus ad testificandum could not issue 
to compel his attendance, under Revisal, see. 1855, is met by the decisions 
in 8. v. Adair, 68 N.  C., 68, and EL parte Harris, 73 N. C., 65, holding 
that this statute does not apply to the State, and the objection that the 
witness was dead, by the fact that he was present in the flesh. 

No error. 
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STATE v. GEORGE ATWOOD. 

(Filed 30 October, 1918.) 

1. Homicide-Murder-Notice-Evidence-Trials. 
When there is  sufficient evidence to establish the fact that the prisoner, 

on trial for murder in  the first degree, had committed the homicide, i t  is 
competent to show that the deceased had $180 on his person on the even- 
ing before his body was found, when he and the prisoner were drinking 
together, and had only a few dollars the following morning, and that  the 
prisoner soon thereafter, when arrested, had $246 on his person, a s  tend- 
ing to show that robbery was the motive of the homicide. 

2. Homicide-Murder-Evidence-Instructions. 
Where the prisoner, accused of murder, has  denied committing the 

crime, and that  he had dragged the body from his door and covered up 
the signs thereof with sand, which the evidence tended to show had been 
done, and thereafter admitted the killing and dragging the body away, 
but relied upon justification, i t  is for the jury to estimate the weight to be 
given to his explanation, under all the circumstances leading up to the 
killing and connecting him with i t ;  and a request for instruction that the 
jury could only consider his removing the body, as  it may throw light on 
the killing, and if this had been done under circumstances justifying it, 
they could not consider the evidence of the removal of the body a s  being 
a crime, was properly refused. 

3. Homicide-Murder-Character-Substantive Evidence. 
Where the prisoner, accused of a homicide, testifies to  matter in justifi- 

cation or to disprove inferences to be drawn from the evidence against 
him, he puts his character a t  issue, both a s  a witness and defendant, and 
the jury may consider the evidence of character a s  substantive evidence 
whether he would or would not commit a crime of the kind charged 
against him. 

4. Appeal and Error-Objections and Exceptions-Restrictive Evidence- 
Criminal Law. 

Where a witness, charged with a crime, has taken the stand in his own 
behalf, and the State has introduced evidence of his bad character, he 
may not complain that  i t  was not restricted to his character a s  a withess, 
unless he has asked at the time of i ts  admission that  it be so restricted. 
Supreme Court Rule No. 27. 

5. Criminal Law-Restrictive EvidenceCharacter-Rebuttal. 
A prisoner charged with a crime, and who has testified in his own 

behalf, may not put on evidence i n  rebuttal of that  of the State tending to 
show his bad character, and have it conflned to his credibility a s  a 
witness. 

6. Homicide-Murder-Deadly Weapon-Malice-- Presumptions- Evidence. 
Where a homicide is admitted or proven to have been done with a 

deadly weapon, the law presumes malice, and the burden is  upon the 
prisoner to show matters i n  excuse or  mitigation. 
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APPEAL by defendant from Lane, J., a t  July Term, 1918, of FORSYTH. 
The prisoner was indicted for murder and convicted of murder in the 

second degree, and appealed. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

A. E. Holton and Fred M.  Parrish for defendant. 

CLARK, C. J. The prisoner was indicted for murder of E d  Hege 
and was convicted of murder in the second degree. The deceased wag 
killed by a pistol shot which severed the femoral artery. He and the 
prisoner had been drinking together heavily the evening before, but 
separated about 1 o'clock at  night. A witness for the State testified 
that he heard the pistol shot from the direction of the prisoner's house 
about half-past 1 at night, and about 6 :30 a. m. he found the body of 
the deceased lying about one lot distant from the front of the defendant's 
lot. The prisoner came up, and when asked if he knew who the dead 
man was, he walked up to the body and, looking at  it, said, "No, I do 
not know him," and went back home. After his arrest, tht prisoner 
admitted to the sheriff that he had killed the deceased, and Ee and his 
wife both testified to the fact on the trial. H e  testified that, hearing 
some one hail, he went to the door. The person standing out t h x e  said 
he wanted to see him. The prisoner says he asked who he was four or 
fire times, and then told him to move away or tell his business, a rd  that 
when neither was done, he drew out his pistol and fired ; that the deceased 
then said, "You shot me," and the prisoner says that for the firs4 time 
he then recognized the voice of the deceased. H e  says he did not Intend 
to kill the man, but it does not appear that he went out and offe~ed any 
help. There was a pool of blood where the deceased was standing when 
he was shot, in front of prisoner's house, and a trail of blood fvom that 
spot to the spot where his body was found, and signs that h, had been 
dragged; but over the blood at the place of the homicide and along the 
trail sand had been swept, and there was some signs of the body having 
been dragged. At the trial he and his wife testified that they carried the 
body to the place where i t  was found, and that by the prisoner's direction 
the wife had swept sand over the pool of blood and the trail. There was 
also blood on the prisoner's shoes (one of which had been washed) and 
on his pants and one of his hands. 

The first three assignments of error are to the admission of testimony 
that about a week before the homicide the deceased had $65 or $70 on his 
person; that on the afternoon of the homicide he was seen with a roll of 
greenbacks, and that he was paid $3.50 that afternoon. The sheriff tes- 
tified that only $2 or $3 was taken out of the deceased's pockets at  the 
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undertaker's. There was evidence that, the evening before, the prisoner 
had $180 on his person, and that when arrested he had $246. This evi- 
dence was competent upon the State's theory, upon the indictment for 
murder in the first degree, that robbery was the motive of the homicide. 
The jury negatived that theory by their verdict. I n  no view has the 
prisoner ground to complain. 

Assignments of error 4 and 5 are because the judge refused to charge 
as prayed by the prisoner: "That i n  passing upon this case, the fact 
that an effort was made to conceal the act by removing the body cannot 
be considered by the jury, except as it may throw light upon the act of 
killing; that if the jury should find that the prisoner shot the deceased 
under circumstances justifying the killing, then they cannot consider the 
evidence of removal of the body as being a crime." There was no error 
in refusing to so charge. The jury was entitled to all the circumstances 
which led up to the killing, which explained it or connected the prisoner 
with the homicide. X. v. Brabham, 108 K. C., 793; 8. v. Plyler, 153 
N. C., 634. His action in attempting to dispose of the body, so as to 
divert suspicion from himself, was a relevant circumstance, tending to 
show guilt, and i t  was for the jury to estimate  it^ weight, and ,whether 
his explanation and the motive he assigned were truthful or otherwise. 
The  judge stated in a plain and correct manner the evidence and the 
contention for the prisoner on this point, and nothing more was neces- 
sary. I f  the jury found, as the prayer requests, that the prisoner was 
not guilty, because he killed the deceased under circumstances making it 
justifiable, it was unnecessary to add that "then they cannot consider the 
evidence of removal of the body as being a crime." 

The prisoner excepted, further, that the court erred in allowing coun- 
sel for the State to argue to the jury: "That the character of the defend- 
ant shows that he is a person who would commit just such a crime as the 
one with which he was charged"; and also that the court charged as fol- 
lows: "The prisoner contends, further, that in reply to evidence of his 
conviction of violation of law, that for recent months he has been a man 
of good character; that he was a man of good character, for truth and 
honesty; that he was worthy of belief, as far  as testimony was con- 
cerned, and that there was evidence of his good character. Now, you 
can consider evidence of character as to the prisoner as substantive evi- 
dence, as testimony to show whether he would or would not commit such 
crime as he is charged with; also upon his credibility as a witness." 

The prisoner, on cross-examination, admitted that he had been sen- 
tenced to the county roads for six months, and, having escaped, was 
carried back and served out his time; that he had been indicted twice in 
Forsyth County and that he had a pistol in his pocket the evening before. 

The witness Lincoln Pope testified that he had known the prisoner 
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fo r  eight Fears; lired vitillin half a mile of him, and that  his  general 
character xvas bad. J. J. Gofer testified tliat he had known the prisoner 
eight or  ten years; that  his p n e r a l  charitcter was bad. On cross-exami- 
nation, he said i t  was bad for selling liquor and resisting officers and 
being a dangerous man. L. Xemome testified that he knev  the general 
character of the prisoner, and it W ~ S  bad. W. 13. Hauser testified that  
he had Imo\m the prisoner ten or txvel\~e years, and tliat his general 
character was bad, but he had not heard i t  discussed for the past six 
months. Sheriff George W. Elynt testified : '-1 have known George 
At~vood about eight years and know his general character; i t  has been 
bad." A11 the above testimony as to character was after the prisoner had 
gone upon the stand as a ~ \~ i tnes s  in his o ~ i w  behalf. 

The  prisoner, aniosig other testinion>-, in reply, offered in rebuttal to 
the testimonv offered by the State as to the bad character of the dcfend- 
ant  John  F .  Reynolds, who testified as follows : "I have known defendant 
for  the last two or three years;  h a w  not heard anything against him. 
I nex7er heard his cliamcter impeaclic-d, except for selling liquor. Fo r  
truth and honesty I always considered it good"; and Sam Sides, who tes- 
tified: "I linoxv defendant's character for the last year or two, and have 
heard nothing aqainst him for that  time." 

P r io r  to our statntes of 1866, ch. 43; 1868-'69, ch. 209, and 1581. ch. 
110, now Rev., 1634 and 1635, which render the defendant i n  a criminal 
action competent, but not compellable, to testify in his own behalf, the 
State  as not permitted to gix e evidence of the bad character of a defend- 
ant  on tr ial  for  crime unless he himself first put his character i n  evi- 
dence. This was a protection to him, as his mouth was closed. Since 
the statute, if the defendant or  prisoner elects to testify in  his own 
behalf, he is before the jury, both as a witness and a defendant. 

The prisoner strenuously insists, however, that  i t  mas only after he 
had testified in his own behalf, and the State had introduced evidence of 
his bad character, he put on proof of his good character, and that  he 
offered this only to "rebut" the evidence of his bad character and not to 
put  hig character in issue. We know of no precedent and of no principle 
that  entitled the prisoner, in putting on evidence of his good character, 
to  have it restricted to his character as a witness, so as to avoid his 
character as a defendant being before the jury. The point attempted to 
be raised is too attenuated to be visible or practicable. 

When the State offered evidence of the bad character of the prisoner, 
he  did not ask that  i t  should be restricted to his character as a witness. 
Rule 27 of this Court provides: "Nor will it  be ground of exception that  
evidence competent for  some purposes, but not for all, is admitted gen- 
erally, unless the appelrai i~ aarks a t  the time of admission that  its purpose 
shall be restricted." 
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Besides, before the adoption of this. rule, which was designed to pre- 
vent such technical objections, the point had been decided in 8. v. CZonin- 
ger, 149 N. C., 571, where the Court overruled an exception to the fol- 
lowing charge: "Evidence as to the character of a witness who is like- 
wise a defendant is competent for two purposes: (1)  to enable the jury 
to place the proper estimate on the testimony of the defendant who is 
testifying as a witness; (2) as substantive evidence upon the question 
of guilt or innocence"; and said : "Where a defendant goes on the witness 
stand and testifies, he does not thereby put his character to an issue, but 
only puts his testimony to an issue, and the State may introduce evidence 
tending to show the bad character of the witness solely for the purpose of 
contradicting him. This is the rule laid down in  S. v. Traylor, 121 
N. C., 674, and 8. v. Foster, 130 N. C., 676. But when a defendant 
introduces evidence himself to prove his good character, then that evi- 
dence is substantive and may beconsideredby the jury as such." 

I n  this case, when the State put on evidence of the prisoner's bad 
character, he did not ask that i t  be restricted to his character as a wit- 
ness, and when he offered evidence to "rebut," i t  was none the less evi- 
dence to his character, which, under the precedents; made i t  an issue in 
the trial, even under S. v. Traylor, supra. 

But when the defendant goes upon the stand to prove his innocence, 
or rather to disprove the inference to be drawn from the evidence against 
him, i t  would seem that logically and necessarily he puts his character 
"in all capacities," whether as a witness or a defendant, in issue before 
the jury, and i t  becomes a fact or circumstance which they will neces- 
sarily consider in  passing upon their verdict. The distinction sought to 
be drawn in  S. v. Traylor would therefore seem to be an over-refinement 
in practice. 

The Court properly instructed the jury that, where the killing is 
admitted or proven to have been done with a deadly weapon, the law pre- 
sumes malice, and the burden is upon the prisoner to show matters in 
excuse or mitigation. S. v. Burton, 172 N. C., 940, a case which, accord- 
ing to the evidence of the prisoner, very much resembles the one a t  bar. 

No error. 
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STATE v. NAPOLEON SPENCER. 

('Filed 30 October, 1918.) 

1. Homicide-Evidence, Circumstantial. 
Where the prisoner, tried for a homicide, denies that he was present a t  

the time, the State may show that he mas present by circumstantial evi- 
dence, which, in this case, is held sufticient to be snbmitted to the jury. 

2. Evidence-Maps-Homicide. 
A witness may use a map of the premises where a homicide has been 

committed to explain and illustrate his evidence relevant to the guilt of 
the prisoner charged with the crime, when restricted to that purpose. 

3. Evidence-Corroboration-Identity. 
T h e r e  the accused has denied that he was present when the homicide, 

by shooting, had been committed, and a witness has testified as  to his 
identity that  he mas a man she had seen leaving the locality soon there- 
after,  with further testimony that he was the same person who had shot 
a t  a dog on the road, such evidence is competent in corroboration of his 
identity as  the one who committed the homicide, and also as to the fact 
that  he had a pistol a t  the time. 

4. Evidence-Homicide-Natural Evidence. 
Where the appearance of a dog, as  i t  returned home after being shot a t  

by the prisoner accused of a homicide, is relevant to the inquiry, testi- 
mony as  to his conduct is natural evidence, and an instantaneous conclu- 
sion of the mind from a variety of facts obser~ed  a t  the same time in 
regard to i t  is competent, under the doctrine of 8. v. Leak., 156 N. C., 643, 
cited and applied. 

5. Appeal and Error-Evidence-Unanswered Questions. 
Where the answer to a question, objected to and excluded, was not 

giren, i t  must be made to properly appear on appeal that the evidence 
sought would have been of material value to the appellant, so that the 
court may see that its exclusion has been prejudicial to him. 

6. Evidence-Homicide-Identity-Opinion. 
I t  is  competent for a witness to give his impression or opinion as  to the 

identity of the prisoner with a man she saw fire a pistol a t  a dog, from 
what she saw and knew of him theretofore, when relevant to the inquiry, 
upon the trial for a homicide. 

7. Evidence-Corroboration-Statements to  Others-Witnesses. 
A witness may testify, in corroboration of his statements on the stand, 

that he had made the same or similar statements to other persons. 
8. Evidence-Homicide-Footprints. 

With other evidence tending to convict the prisoner of a homicide, i t  
may be shown that his shoes fitted the footprints leading from the place 
of the crime, as  a circumstance tending to show identity, its value as  
proof being greater or less, according to circumstances. 

9. Evidence-Identification-Homicide-Clothes-Questi~ns for Jury. 
Where the prisoner, accused of homicide, has denied that he was a t  the 

place of the crime when i t  was committed, and there is evidence that  a 
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man was then seen leaving the place wearing a white scarf, testimony 
that the sheriff had referred to the prisoner's wearing a white scarf, in 
his presence, without his denial, is competent; and a s  to whether the 
prisoner understood that i t  referred to >he time of the homicide, or sub- 
sequently thereto, under the evidence in  this case, was properly submitted 
to the jury, with correct instructions a s  to its bearing upon the case. 

10. Evidence-Identification-Homicide-Reformatory. 
Where a witness has testified that the prisoner on trial for a homicide 

was the same a s  'a man she saw in a reformatory, i t  is  competent to show 
that only one man with the prisoner's name had been in that reformatory, 
for the purpose of identification, in connection with the other and perti- 
nent evidence in the case tending to show his guilt. 

11. Evidence-Contradiction-Circumstance-Homicide. 
Where the prisoner, on trial for homicide, denied he was a t  the place a t  

the time of its commission, and has contradicted himself as  to where he 
then was, stating among other things that  he was a t  a certain theater, 
testimony of the ,owner of the theater in  contradiction is competent a s  a 
circumstance to be considered by the jury. 

12. Homicide-Murder-Evidence-Deadly Weapon-Manslaughter-Mitiga- 
tion-Burden of Proof-Instructions. 

Where the evidence tends to show that the homicide was committed 
with a pistol, fired by the accused three times, each shot taking effect, and 
that he shot the husband of the deceased a s  he afterwards approached the 
house, without. evidence in his behalf tending to reduce the crime to man- 
slaughter, and his sole defense was that he was not there a t  the time and 
consequently could not have committed the crime, with sufficient circum- 
stantial evidence to convict him of it, there is  no element of manslaughter 
in  the case, and a n  instruction to the jury to that effect is  proper. 

13. Instructions - Contentions - Objections and Exceptions - Appeal and 
Error. 

Misstatements made in the charge of the judge a s  to the contentions of 
the parties will not be considered on appeal when not called to the atten- 
tion of the court a t  the proper time for him to correct them. 

INDICTMENT f o r  murder ,  t r ied before Xhaw, J., and  a jury, a t  M a y  
Term,  1918, of SURRY. 

T h e  prisoner  was charged wi th  t h e  murder  of Mrs. A h a  Hester,  which 
i s  alleged t o  have been committed i n  Forsy th  County  on 5 March,  1918. 
T h e  case, upon  motion a n d  affidavit of t h e  prisoner, was removed t o  
S u r r y  County  f o r  t r ia l .  

It was no t  denied b y  t h e  prisoner t h a t  Mrs. Hester  was killed a t  t h e  
t i m e  stated, about 5 :30 o'clock i n  t h e  afternoon of Tuesday, 5 March ,  
1918, b u t  h e  contended t h a t  h e  was not  there a t  t h e  t ime a n d  took nd 
p a r t  . i n  t h e  homicide. T h e r e  i s  evidence tending t o  show t h a t  almost 
immediately af ter  the  reports of t h e  pistol were heard,  a m a n  w a s  seen 
going over a knoll, about  25 yards  f r o m  the  house where the  Hes te rs  
lived. H e  was not  recognized a t  t h e  time, bu t  the  witness, J a m e s  



Stanly, stated that he wore a dark suit and there was something white 
around his neck, above his coat. H e  did not see him well enough to 
know who he was. Further evidence tended to show that the prisoner 
was seen the same afternoon in that neighborhood, and walking in the 
direction of the house, and wearing a dark cap and coat, and having 
something white around his neck, and something over his face, so that 
you could not see it. H e  also had on goggles. John Ford, one of the 
witnesses, saw him pass when going in the direction of the Hester home, 
and his tracks were traced from that d a c e  to the Hester house, and a 
shoe put in his tracks which was found to fit it. The same evening, after 
the homicide had been committed, he was seen to come out of the woods 
and from the general direction of the Hester place. He  returned to his 
home, and his mother stated to Mrs. Bean, her language being, "That's 
my boy, coming from his work, but that's a funny way for him to come 
from his work." He  came in  the back way from the direction of the 
Shady Mount schoolhouse. H e  was arrested in  his room that yery even- 
ing, and the goggles, clothes, overalls, scarf, and pistol were found there. 
H e  was in bed when the officers went to his home. He  was asked where 
his pistol was, and replied that i t  was downstairs in  his mother's room, 
but the officers turned up his pillow and found the pistol, which was of 
38 caliber. The goggles were found behind the bed, where the ceiling 
and weather-boarding stopped. The warrant was read to him, charging 
that he had carried a concealed weaponLa pistol-to Mrs. Daniels, when 
he said that he was not the man, as the Hanes Knitting Mill, where he 
worked, did not close until 5 :30 p. m. H e  was taken by the officers to 
Mr. Boyd's, where he was identified by certain witnesses as the man they 
had seen that afternoon. There was evidence contradicting his state- 
ments as to where he was during the afternoon when Mrs. Hester was 
killed. He  had quit his work at  the mill about noon and did not return 
in  the afternoon of that day, though he had said that he could not have 
been at the Hester house at  5 :30 p. m., the time of the homicide, because 
the mill did not close until 5 :30 o'clock p. m. While in jail he was 
asked why there was blood on his handkerchief and on his overalls, and 
he replied that his nose had bled and he used his handkerchief. The 
officers found another handkerchief in his pocket with blood on it, and 
still another, and he gave the same explanation as to each one of them, 
and added that the blood from his nose had dripped on his overalls. On 
one of the handkerchiefs there was a spot that looked like burnt powder, 
and when questioned about i t  he stated that he had a dog and wanted, 
him to bite, and had fed him with powder for that purpose. 

There was other evidence tending, more or less, to connect the prisoner 
with the commission of the homicide, but it need not be stated, in  the 
view taken of the case, except to say that when the body of Mrs. Hester 
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was found she was lying on her back in the room and was covered with 
blood, which was fresh. As Mr. Hester was coming to the house, after 
hearing the report of the pistol, he was shot in the head when near the 
house. 

The jury found the prisoner guilty of murder in the first degree, and 
from the judgment upon the verdict he appealed. 

Attorney-General Wanning and Assistant Attorney-General ATash for 
the State. 

J .  8. Fitts and Jones & Clement for defendant. 

WALKER, J., after stating the case: I t  cannot be well doubted that 
there was ample evidence of the prisoner's guilt. The evidecce, it is 
true, was circumstantial, but sufficiently strong for submission to the 
jury, and the court clearly and fully explained in its instructions the 
nature of such evidence and what was required to make i t  sufficient for 
a conviction. The charge was altogether favorable to the prisoner, and 
his rights were carefully guarded in every respect, and there is no ground 
upon which any objection to it can securely rest, though we will later on 
notice one or two exceptions taken to it. 

Exceptions mere entered to several rulings of the court upon evidence, 
and other matters, which we will consider in the order of their assign- 
ment. 

1. The court permitted the witness, J. T. Thompson, to use a map of 
the premises where the homicide occurred, to explain and illustrate his 
testimony, and it was used for no other purpose, the court restricting it 
to that special purpose. We have often held that maps and diagrams 
are competent for the purpose of enabling a witness to explain his testi- 
mony, so that the jury may understand it. 8. v. Wilcoz, 138 N .  C., 
1120; S. 2).  Rogers, 168 N .  C., 112; Wharton's Ev. in Cr. Cases, p. 1116, 
sec. 537a. 

2. The testimony of the witness, J. W. Daniel, as to the man shooting 
at his dog near his home, was competent as some evidence of the pris- 
oner's identity and of the fact that he had a pistol, and this is true when 
this testimony is read in connection with that of Mary Walker, who was 
walking behind the man who shot at the dog, and who testified that it 
was the prisoner, as she thought at  .the time. The appearance of the 
dog as he returned to the house was natural evidence. "The instantane- 
ous conclusions of the mind as to appearance, condition, mental or physi- 
cal state of persons, animals and things, derived from obserration of a 
variety of facts presented to the senses a t  one and the same time, are, 
legally speaking, matters of fact and are admissible in evidence." S. v. 
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Leak ,  156 N. C., 643; Renn v. R. R., 170 N.  C., 128. Within this rule, 
the opinion of the witness as to the appearance of the dog and his con- 
duct was permissible. 

3. The question asked the witness, J. W. Daniel, which was excluded 
on objection of the State, was, of course, not answered, and it did not 
appear what the answer mould have been. I t  might have been unfavor- 
able to the prisoner, in which case his objection would have failed, as he 
could gain nothing by such an answer and was deprived of no beneficial 
testimony. ~l fc ik f i l lan  v. R. R., 172 N.  C., 853. 

4. The testimony of Mary Walker as to the identity of the man she 
saw near J. W. Daniel's house when the pistol was fired and the dogs 
barked and were frightened away, was competent. She could give her 
impression or opinion as to who he was, from what she saw, as she knew 
him before. "Opinion, so far as it consists of a statement of an effect 
produced on the mind, becomes primary evidence, and hence admissible 
whenerer a condition of things is such that' it cannot be reproduced and 
made palpable in the concrete to the jury. Eminently is this the case 
with regard to noises and smells, to questions of identification, where a 
witness is allowed to speak as to his opinion or belief, and to the question 
whether a party beliked himself at-the time to be in great danger of 
death." Wharton's Ev. in Cr. Cases, sec. 459. p. 962. * A 

5. I t  was competent, as corroborative of Otis Ross' testimony, to show 
that he had made to other persons statements similar to those he made 
on the witness stand, and this may be shown by his own testimony. 
8. v. Rowe, 98 N. C., 629, and cases cited; S. v. Whitfield, 92 N. C., 831. 

6. The testimony as to the fitting of the shoe to tracks found where - 
the prisoner had been seen was admissible, as i t  was a circumstance 
tending to show identity. S. c. Graham, 74 N .  C., 646 ; S. v. Lowry,  170 
N. C.. 730. This is "real" evidence. as called bv the civilians. and its 
value as proof is greater or less, according to the circumstances. Best 
on Evidence, sec. 183; S. v. Lowry, supra. I t  is some evidence tending 
to identify the prisoner as the perpetrator of the crime. There was 
sufficient proof that the tracks were those of the prisoner to warrant the 
admission of this evidence as to the corres~ondence between the tracks 
and the prisoner's shoes. 

7. The allusion of the sheriff to the white scarf was not admitted to 
show that it was the one the prisoner wore around his neck when the 
witness, James Stanly, saw him "with something white above his coat," 
but as the prisoner was d e n t  when this was said in his presence and 
hearing, and i t  was equivalent to charging that he had committed the 
murder, i t  was some evidence of the fact. H e  was permitted to explain 
i t  by saying that he thought they were referring to the charge of carry- 
ing a concealed weapon at Mr. Daniels' when he wore a white handker- 
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chief; and the judge, in comn~enting on this eTidence, most carefully 
and minutely explained i t  to the jury, and the effect of it in the case, and 
told the jwv that if they found that the prisoner's statement wa- trne, 
and that he did not understand that the sheriff T i m  referring to the 
homiciclc, they should utterly reject this evidence and not permit i t  to 
haxe any influence in making up their verdict. The prisoner's rights 
n w e  thus sufficiently protected. 

8. The testimony as to the prisoller I i a ~ i n g  been an inmzlte of the 
reforniatory n-as rcstrictcd to the p ~ ~ r p o s e  of identification of him as the 
nlan n h o  was n alki~ig in the direct;o~i of the IIester home. One witness, 
N a r y  Ta lke r ,  bas testified that  tlie n ~ a n  she szw mas tlie Spencer who 
gad been in  the reformatory; aud. to show ~ h o  this was, i t  mas compe- 
tent to prove that the priqo~ier ~ w s  the only man by the namc of Spencrr 
Who had bccn confilled there. I t  m s  the normal and logical  my to prove 
the other fact. 

9. This exception n-as taken to tcstinlony of Mr. Craven, who mas the 
manager of Rex Thrnter. The prisone'r had been told by J. A. Thomas, 
chief of police of Winston-Salem, that  they had inrestiqated a. to his 
~ ~ l ~ c r e a h o u t s  in the afternoon of tlie day when Mrs. FIester was killed, 
and disco~cred that he Tvas not a t  the Ranea Mill a t  that  tinie. The 
prisoner then admitted that he was not there, but left the mill about 
1 o'clock and n-ent to his home, and afterv-ards, the same afternoon, to 
Mr. C m ~ e n ' s  theater. Mr.  Craxen was in t roduc~d to shorn that  the 
prisoner m s  not at his theater, and his testin~ony ~ v a s  clearly competent 
for this purpose. The flat contradictioll of himself was some elidenee 
of his guilt, and the contradiction by N r .  Craven TTas also a circumstance 
to be considered by the jury. S. 2 % .  Xwinl;, 19 N. C., 9 ;  ~5'. v. Rozue ,  98 
K. C., 619. 

10. There was no element of manslaughter i n  the case, and the court 
was right in so stating to  the ju r - .  Tlie homicide had more tlie appear- 
ance of a millful and deliberate murder, with no excusing, extenuating 
o r  palliating circumstance. The  question was not as to the degree of the 
crime, but as to v h o  was its perpetrator. The learned judge charged 
the jury as to murder in the second degree, and the prisoner got the full 
benefit of this proper instruction, but i t  is impossible to see in what 
consisted the element of manslaughter. Whoever it was fired three times 
at Mrs. EIester, each ball taking effect, two of them lodging in her breast, 
and then the husband as he approached the house, was shot down by the 
same person. I t  was not a sudden altercation, nor mas there any legal 
provocation or any other fact or circumstance which, if found by the 
jury, could in law reduce the grade of the crime to manslaughter. The 
slayer went there to steal, or  perhaps to commit some other felony, and 
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to kill if discovered and resisted. S. v. Logan, 161 N. C., 235 ; S.  v. Lane, 
166 N. C., 333. The burden of reducing the crime from murder in the 
second degree to manslaughter was upon the prisoner, and there is no 
evidence that would have warranted a verdict of manslaughter. We said, 
in S.  v. Lane, supra: "The instruction, that if the prisoner intentionally 
killed the deceased with a deadly weapon, to wit, a gun, the law implied 
malice, and the prisoner would be guilty of murder in the second degree, 
is well sustained by the cases. I n  all indictments for homicide, when the 
intentional killing is established or admitted, the law presumes malice 
from the use of a deadly weapon, and the defendant is guilty of murder 
(now in the second degree), unless he can satisfy the jury of the truth 
of facts which justify or excuse his act or mitigate i t  to manslaughter. 
The burden is on the defendant to establish such facts to the satisfaction 
of the jury, unless they arise out of the evidence against him. This rule 
has been uniformly adhered to by this Court in indictments for homicide. 
S.  v. Quick, 150 N.  C., 820. This principle has been reiterated by us in 
more recent cases." 8. v. Worley, 141 N. C., 764; 8. v. Yates, 155 N .  C., 
450; S .  v. Rowe, ibid., 436; S.  v. Simonds, 154 N. C., 197; S. v. Cox, 153 
N. C., 638; S.  v. Fowler, 151 N.  C., 731; and formerly in S.  v. &ark, 
134 N. C., 698; S.  v. Brittain, 89 N.  C., 481. To these may bc added 
8. v. Davis, 175 N.  C., 723. 

11. We do not think there was any misstatement of the contentions of 
counsel in the charge, but if there had been i t  should have been called to 
the attention of the court at the proper time, so that i t  might be corrected. 
X. v. Blaclczuell, 162 N. C., 672; 8. v. Martin, 173 N.  C., 808; S. 2). Bur- 
ton, 172 N. C., 939. 

We may conclude with what was stated by Judge Gaston in S.  I>. 

Swinlc, 19 N. C., 9 (and reiterated in S.  v. Rowe, 98 N. C., 629), which 
seems to be applicable to this case: "All the surrounding facts of a 
transaction may be submitted to the jury when they afford any fair pre- 
sumption or inference as to the question in dispute. Upon this principle 
i t  is that the conduct of the accused at  the time of the offense or after 
being charged with it, such as flight, the fabrication of false and contra- 
dictory statements, the concealment of the instruments of violence, the 
destruction or removal of proofs tending to show that an offense had 
been committed or to ascertain the offender, are all reviewable in  evi- 
dence as circumstances connected with and throwing light upon the ques- 
tion of imputed guilt." 

We are of opinion that the jury could fairly deduce, beyond any rea- 
sonable doubt, the guilt of the prisoner, as there was ample proof to war- 
rant such a finding after applying most strictly, as the presiding judge 
did in this case, the rule as to circumstantial evidence. 

The record discloses no error in  the trial. 
No error. 
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STATE v. W. A. HARRINGTON AND TOBE TILLEY. 

(Filed 2 October, 1918.) 

Criminal Law- Larceny-"Recent Possession"- Presumptions- Burden of 
Proof-Instructions-Trials. 

Where there is sufficient evidence of "recent possession" of stolen prop- 
erty, the burden still rests upon the State to prove the defendant guilty, 
throughout the trial, beyond a reasonable doubt; and a charge that the 
defendant should be acquitted if his explanation raised a reasonable 
doubt nullifies the duty of the State to exclude such doubt from the minds 
of the jury, and deprives the defendant of his right to have them pass 
upon the weight and credibility of the other evidence in the case. 

INDICTMENT tried before Culvert, J., and a jury, at  May Term, 1918, 
of LENOIR. 

Defendants were indicted for the larceny of harness and other prop- 
erty. They were tried and convicted, and from the judgment upon the 
verdict they have appealed. 

Attorney-General Manning and Assistant Attorney-General Sash for 
the State. 

F.  L. Sui ton  and Cowper, Whitaker d2 Hamme for defendants. 

WALKER, J. We need consider but one exception, which was taken 
to the judge's charge, that a presumption arises from the recent posses- 
sion of stolen goods. I11 this connection it was stated by the court that 
while there is this presumption, more or less strong as the possession is 
more or less recent, the defendants had the right to explain the fact of 
possession, "and if the testimony offered by thcrn in explanation raises a 
reasonable doubt of their guilt, they are entitled to an acquittal." The 
explanation, which was that defendants had purchased the property 
from another, was not all of the testimony in the case tending to show 
the innocence of the defendants. There were other relevant facts and 
circumstances, which the jury had the right to consider, upon this ques- 
tion. I t  was not incumbent on the defendants to take the burden of 
raising a reasonable doubt as to their guilt, but there was a presumption 
of their innocence, and t11e burden was up011 the State throughout the 
trial to exclude all such reasonable doubts. This instruction was equiva- 
lent to saying that there was a presumption of guilt from the recent pos- 
session, which prevailed, unless explained by the defendant, and that if 
defendants had explained i t  so as to raise a reasonable doubt in the 
minds of the jury, they were entitled to an acquittal, thereby giving full 
play to the recent possession as raising a presumption, if the explanation 
itself did not raise the necessary doubt without adverting to the other 
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evidence. The instruction was calculated to mislead the jury into the 
error that the guilt of the defendants turned upon whether the explana- 
tion was a satisfactory one, whereas i t  should have been made to turn 
upon all the evidence, that of the State and the defendants, and the sole 
inquiry should have been whether the State had carried successfully 
its proper burden and satisfied the jury, beyond a reasonable doubt, of 
their guilt. The charge clearly gave too much force to the fact of pos- 
session as presumptive evidence of guilt. This presumption was raised 
against them, as stated by the court, and substantially only one phase in 
favor of the defendants was presented to them in that connection, which 
really put the burden on them to explain the possession satisfaciorily, 
with the consequence of guilt impliedly intimated, if they failed to do so. 
The rule of law which presumes innocence and places the burden upon 
the State to show guilt beyond a reasonable doubt was practically nulli- 
fied, although i t  was said, generally, in another part of the charge, that 
such was the rule. 

The instruction, though somewhat dissimilar in phraseology, is not in 
effect different from that given in S .  v. XcRae, 120 N. C., 608, which 
was held to be erroneous. As in that case, i t  allowed too much weight - 
to the possession as a circumstance showing guilt. A very succinct, but 
at the same time a sufficiently exhaustive, discussion by Justice Allen. 
as to the true nature of recent possession of stolen property as proof of 
guilt, will be found in S. v. Ford, 175 N .  C., 797. H e  refers to the case of 
S. v. Scipio Smith,  24 N.  C., 406, where Judge Gaston said, regarding 
the presumption of guilt arising from the recent possession of stolen 
goods: "From necessity, the law must admit, in criminal as well as civil 
cases, presumptive evidence ; but in criminal cases it never allows to such 
evidence any technical or artificial operation beyond its natnral ten- 
dency to produce belief under the circumstances of the case. . . . Rut 
when we examine the cases in which such a presumption has been sanc- 
tioned, or consider the grounds of reason and experience on which the 
presumption is clearly warranted, we shall find that i t  applies only when 
this possession is of a kind which manifests that the stolen goods have 
come to the possessor by his own act or at  all events with his undoubted 
concurrence." The possession there was not more recent than it is in 
this case. 

Further commenting upon our former cases concerning this question, 
i t  is said in the Ford case: I n  S. v. Graves, 7 2  N .  C., 485, Pearson, C. J., 
says that the presumption does not arise except when "the fact of guilt 
must be self-evident from the bare fact of stolen goods," and Hoke, J., in 
S. v. Anderson, 162 N.  C., 571, that i t  is only when "he could not have 
reasonably gotten possession unless he had stolen them himself.'' The 
principle is usually applied to possession which involves custody about 
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the person, but i t  is not necessarily so limited. "It may be of things 
elsewhere deposited, but under tlie control of a party. I t  may be in a 
store-room or barn when the party has the key. I n  short. it may be in 
any place where i t  is manifest it ninst hare  been put by the act of the 
party or his undoubted concurrence." S. 7%. Johnson,  60 N. C., 237. The 
presuniption, 71-hen i t  exists, is one of fact, not of law, and is stronger or 
weaker as the possession is more o r  less recent and as the other evidence 
tends to show i t  to be exclusi~e. S. 1'. Rights ,  82 N. C., 675 ; S. v. R e c o r d ,  
151 K. C., 697. 

I t  is  further said, in S. u.  Ford, mpm: "The doctrine of recent pos- 
session, as applied in the tr ial  of indictments for larceny, frequently 
leads to the detection of a thief, wllen without it the guilty would go 
free, but the temptation to shift evidence of guilt from one to another, 
and the ease ~ ~ i t h  which stolen property inn? be left on the premises of 
an  innoceiit person, make it imperative that  tlie doctrine be kept within 
proper limits," citing 2 Pleas of the C r o ~ m ,  250, where L o r d  Irlale says 
of this presumption that "I t  must be very vxr i ly  pressed." 

The presumption, vhere it applies, being one of fact, and not conclu- 
sive of guilt, tlie Court should have carefull-  instructed the jury as to its 
nature and proper scope, 2nd how they nliglit consider it as evidence, in 
view of tlie facts of the case. The  jury could not have convicted the 
defendants, even if they had offered no explanation of the fact that  the 
goods were found in the stable, provided they were satisfied from the 
other facts and circunistances in evidence, or  from the fact of the uos- 
session and its attendant circumstances, that  the evidence was not strong 
enough to conrict by excluding all reasonable doubt from their minds. 

Bu t  i t  is sufficient to say that  it was error to nialre a ~ e r d i c t  of acquit- 
ta l  depend upon the failure of defendants to explain the possession, w e n  
by implication. 

There are other errors assigned, but i n  view of what has been said 
they need not be discussed, tliough they may be meritorious. 

Kern trial. 

STATE v. SASDY &IcIVER. 

(Filed 2 October, 1015.) 

1. Criminal Law-Evidence-Bloodhounds. 
The action of hloodliounds may be recei~ecl in evidence when it is shown 

that they hare lieen accustomed to Imrsue the human track, hare Iwen 
found by experience reliable in such cases, and that in the particular 
iristaiice they mere put on the trail of the accused and pursued and fol- 
lowed it under such circumstances and in such n way as to afford substan- 
tial assurance or permit a reasonable inference of identification. 
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2. Same-Footprints-Identification. 
Evidence that trained and experienced blooclhounds had been put on the 

trail of the accused at the place he had been at  work during the day; that 
they followed his tracks down the road a mile, passing other dwellings to 
his own, where he was found; that he protested his innocence without 
accusation ; that the energy of the hounds then became passive or content, 
one of t11er11 placing its paw on overalls he admitted he had been wearing, 
and that there were particular marks on the bottom of the shoes of the 
accused which corresponded with the tracks which had been followed, 
both as to the markings and size and shal~e, is sutlicient to be submitted 
to the jury upon the question of his guilt. 

3. Appeal and Error-Evidence-Prejudicial Error-Harmless Error. 
An unresponsive answer by a witness to a question, which could not 

hare had appreciable significance on the result of the trial, will not be 
held reversible error on apl~eal. 

ACTION tried before Daniels, b., and a jury, at July Term, 1918, of 
LEE. 

The indictment, under section 3334 of Revisal, charged defendant 
with being in the dwelling-house of Mrs. J. A. McPhail, in said county, 
on the night of 24 June, 1918, with intent to commit a felony or other 
infamous crime therein. 

Verdict of guilty. Judgment, and defendant excepted and appealed. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

E. L. Gavin for defendant. 

HOKE, J. I t  was chiefly objected to the validity of the trial that his 
Honor refused to strike out the evidence tending to show that blood- 
hounds had tracked the accused; and, second, his refusal to nonsuit on 
the entire evidence; but we are of opinion that neither position can be 
sustained. 

I t  is fully recognized in this jurisdiction that the action of blood- 
hounds may be received in evidence when i t  is shown that they have been 
accustomed and trained to pursue the human track-have been found, by 
experience,\reliable in such cases; and, further, that in the particular 
instance they were put on the trail of the guilty party and have pursued 
and followed i t  under such circumstances and in such a way as to afford 
substantial assurance or permit a reasonable inference of identification. 
Decisions in illustration of the principle and the proper limitations upon 
i t  will be found in 8. v. Wiggins, 176 N.  C., 814; 8. v. Norman, 153 
N. C., 591; S .  v. Freeman, 146 N.  C., 616; S .  v. Spivy, 151 N .  C., 676; 
S .  v. Hunter, 143 N.  C., 607; S. v. Moore, 129 N. C., 501; Hargrave v. 
State, 147 Ala., 97; Parker v. State, 46 Tex. Ct. App., 461; S. v. Dick- 
inson, 77 Ohio State, 34. A very full and satisfactory statement of the 
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position will be found in this last case, as follows: "In order to make 
competent evidence of the conduct of bloodhounds in trailing or follow- 
ing the tracks of one accused of crime, it is necessary that a preliminary 
foundation be laid therefor, by showing by some one or more having per- 
sonal knowledge of the facts that the particular dog so used had been 
trained and tested in trailing human beings, and by experience had been 
found reliable in such cases, and that the dog so trained and tested mas, 
in the instance involved, laid on the trail, whether i t  was visible or 
invisible. at a moint where the circumstances tended to show that the 
guilty party had been, or upon a track ~iihich the circumstances indicated 
to have been made by him." 

And in S. 2' .  Freema?,, supra, speaking to this kind of evidence and its 
proper reception, the Court said: "Where the training, character, and 
conduct of the dog make his acts evidence, such acts may be either a 
circumstance or corroborating evidence. Their admission as evidence is 
not restricted to cases in which the dog's acts are corroborative only. I t  
is sufficient if the evidence of the conduct of the dog. talien with other 

'2 

facts and circumstances in evidence, should be enough to authorize a 
verdict." 

Considering the facts as they appear of record, these and other cases 
of like purport are in full support of his Honor's rulings. The evidence 
on the part of the State tended to shorn that on the night of 24 June 
Mrs. BIcPhail and her daughters and her little son had been sitting in - - 
the dining-room, and one of the daughters got up to go into a bedroom, 
the latter opening into the sitting-room and having also an opening into 
a screened outside porch, the latter opening into the yard; that when 
she entered the bedroom some one was under the bed; he jumped out 
and made a grab at the witness; that she eluded him and ran out in the 
dining-room and screamed, and the person fled. The others joined in the 
alarm. Soon a neighbor and others came in. That defendant lived 
about a mile down the road from Mrs. XcPhail and had been there a 
short while before the occurrence, doing work on their porch; that 
between 1 and 2 o'clock the dogs were brought, "put on the trail under 
the b&," and when they came out they went out the doorway on to the 
screen porch, right across the yard and out into the old road; followed 
down the road a mile or a little over; passed several houses, and finally 
went up to defendant's house, and as they went up, the defendant, stand- 
ing on the porch, said : "I'm not the man" ; this before any statement 
or accusation had been made; that the dogs went into the house and up 
to some overalls and also a pair of low-quartered shoes that were not far 
away. The defendant admitted having had on the overalls that day, but 
said he had not had the shoes on since the Sunday before. Speaking to 
the kind and character of the dogs and their conduct in following the 
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trail, the owner who had them in charge said: "They were registered, 
thoroughbred bloodhounds. One he had owned three years and a half, 
and one a year; that they were trained to run human beings; had had a 
good deal of experience with them, and they were trained when he got 
them; that he had made from three to ten trips a month with them, and 
they had proved thoroughly reliable." The witness said he could not 
look for tracks at  first, the crowd being around, but when he got away 
from the house 300 or 400 yards and along the trail the dogs were fol- 
lowing, he saw tracks, examined them carefully, and they corresponded 
in  size with the tracks of the shoes, and one of them gave indication of a 
hole in the center of the wearer's shoe and a peculiar wearing-off of the 
left heel, and both of them corresponded with the marks of defendant's 
shoes. 

I t  was also shown in  evidence that the shoes which defendant said he 
had not worn since Sunday gave every indication that they were still 
damp from recent wearing. There was proof also of tracks along the 
road, 50 yards of the house and going towards it, that corresponded in 
size with defendant's shoes. I n  reference to the conduct of the dogs in 
following the track, another witness, George Temple, testified, among 
other things, as follows: 

Q. "With respect to the tracks you spoke of, coming near the house, 
where did the dogs trail?" 

A. "They came out of the back door of the room on to the porch and 
'round the hope ,  and went to where the tracks were-trailed just as if 
they wanted to eat something, until they got to Sandy's house. They 
almost broke Mr. Cockman down, pulling him so hard. When they got 
to Sandy's house, they quieted right down. There were some overalls 
lying on the floor, and Sandy said: 'They are mine. I have been wear- 
ing them all day.' The female dog put her paw on them just as con- 
tented as if she had caught a rabbit." 

Whatever misgivings may at times exist as to the admission of this 
kind of evidence, there would seem to be none in the present instance; 
and the action of the dogs, with the other facts and circumstances tend- 
ing to fix the guilt upon defendant, are, in our opinion, sufficient to sup- 
port his Honor's rulings and justify the verdict of the jury. 

I t  was also objected that one of the daughters of Mrs. McPhail, in 
closing her evidence-in-chief, had stated that one of her sisters had been 
"off canvassing for War Savings Stamps, about a mile away. I think 
she went in the community where Sandy lives." This was a voluntary 
statement of the witness, not called for by any question. I t  had already 
appeared in evidence, and without objection, that the sister had been so 
engaged, and the statement would seem to be without appreciable signifi- 
cance on the results of the trial-assuredly so, in the absence of any testi- 

4 6 1 7 6  
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mony tending to show t h a t  her occupation was known to defendant. I n  
n o  e r e n t  could it be held f o r  r e ~ e r s i b l e  error. W e  find no e r ror  i n  the 
record, a n d  t h e  judgment must  be affirmed. 

S o  error .  

STATE v. C H A R L E S  J O H N S O N .  

(Filed 23 October, 1015.) 

1. Homicide - Deadly Weapon - Malice - Presumption - Courts- Verdict 
Directing-Trials. 

Erideiice that the prisoner killed the deceased with a deadly weapon, in 
this case, by striking him with the barrel 11art of a double-barreled gun, 
r a i ~ e s  a l~resumytion of malice, which he must justify by sho\ving matters 
in mitigation or excuse ; and an answer of acquittal on an issue as  to mur- 
der in the second degree may not be directed thereon by the court. 

2. Homicide-Threats-Evidence-Trials. 
Tlirents made by one accued of homicide, though uttered while under 

arrcst.  a re  atlrnissible as  evitlmce on the trial, when they mere voluntarily 
made, or \~ i thout  threat, cornyuision, or inducement. 

3. Same-Threats-Motive. 
Testimony of contiiiuous and repented threats made by the prisoner on 

trials for a homicide. against the tlcceased, up to six months before its 
commission, and of a feud between tliem, growing out 0f.a dispute over 
certain lands. of some rears duration, are  competent eridence a s  to 
motire, ugon the trial. 

4. Same-Feud-Possession of Lands. 
1Vliel.e a feud over lands esistetl between the prisoner upon trial for a 

l~omicitle and the deceasetl, a witness mar tertify tliat the prisoner was in 
l)o,wcs>ion of the land, upon the c]uestion of motive, such testimony not 
being objectiorlable as an exlxession of a legal inference. 

II\TI)ICTMEKT f o r  murder ,  tried before D e ~ i n ,  J., a t  ;Slay Term, 1918, 
of CI IIBERL-\NL). 

Eefendant  was conricted and sentenced f o r  murder  i n  second degree, 
and  appealed. 

Attorncg-General X n n i ~ i n g  n?zd A s s i s t a n t  A t t o r n e y - G e n e r a l  ATash for  
t h e  ,'fate. 

Sinclair d? Dye and R o s e  di R o s e  f o r  d e f e n d a n t .  

BROTVX, J. It  appears  i n  evidence t h a t  defendant, with h i s  wife and  
litt le son, drove out to  a t ract  of land belonging to him,  to  gather  wood 
and  straw. I n  t h e  r a g o n  he carried a n  unloaded shotgun. Defendant  



N. C.] FALL TERM, 1918. 723 

met his brother, who had an axe in  his hands, apparently drawn on 
defendant, who went to his wagon and took out the shotgun. There was 
an altercation, in  which defendant struck the deceased, John Henry 
Johnson, on, the head with the gun barrel, from which blow he died 
shortly after. 

1. The motion of defendant to direct a verdict for defendant was 
properly overruled. 

The defendant admitted that he had an altercation with deceased, in 
which he hit deceased in the head with the barrel of a double-barreled 
shotgun (unquestionably a deadly weapon, even when used in that man- 
ner) and killed him. 

I t  is true there is much evidence upon part of defendant that deceased 
was attacking him with a drawn axe, and that he struck in  self-defense, 
but i t  is well settled in this State that when the killing with a deadly 
weapon is proven or admitted, the burden of proof shifts to the defend- 
ant, and he must justify the homicide by satisfying the jury as to any 
matters of mitigation or excuse. I f  he fails to so satisfy the jury, they 
should convict him of murder in  second degree, as the law implies malice 
from the use of the deadly weapon. S. v. Brittain, 89 N. C., 481; S. v. 
Davis, 175 N.  C., 728. 

Applying this established rule, the court could not direct a verdict for 
defendant, as he was tried only for murder in second degree, and not for 
the capital felony. The misfortune of defendant is that the jury seems 
not to have credited his version of the affair. 

The remaining assignments of error are directed to matters of evi- 
dence. 

2. The declarations of defendant while under arrest were properly 
admitted. 

There is nothing in the record indicating that the declarations admit- 
ted were induced by threats or any kind of compulsion or inducement. 
They appear to have been entirely voluntary upon part of defendant. 
The fact that he was in custody of an officer does not alorv render them 
incompetent. S. v. Bowden, 175 N.  C., 794. 

3. The defendant objected to evidence of threats against deceased, 
made by defendant at  various dates, varying from six months to two 
years before the killing. 

We might hesitate to admit evidence of threats to kill the deceased, 
made two years before the homicide, if they stood alone, without evi- 
dence of intermediate and recurring threats, although threats made twelve 
months prior were admitted in S. v. Howard, 82 N. C., 624, without 
evidence of continuing threats. I n  this case there is evidence of con- 
tinuing and repeated threats up to six months before the homicide, as 
well as evidence of a standing feud of some years duration between the 
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deceased and defendant, growing out of a dispute over certain land. 
Under such circumstances, we think the evidence was properly admit- 

ted. 6 Ency. of Evidence, 631. 
4. The following evidence mas excepted to : 
Q. "Who was in possession of the two tracts of land, or who claimed 

them?" A. "John Henry Johnson was in possession of some on either 
side." 

I t  was competent to prow the facts concerning the dispute as to the 
possession and ownership of the land to show motive for the homicide. 
This method of proring possession has been sustained by this Court in a 
learned opinion by Just ice Shepherd in B r y a n  1 % .  S p i z q ,  109 N.  C., 67, 
and the I-ery question asked on this trial approred. 

As said by the learned Assistant Attorney-General in his argument: 
"Possession is a collective fact, the result of the witness' observation and 
knomledge, and is not really an esprcssion of opinion. T~stiinony such 
as this is admissible, with its weight in a particular case to be tested by 
cross~examiilatioil." 

The law is w r y  clearly expressed in Raud 2.. F ' I ' P C ~ L C I ~ ,  1 Allen, 617: 
"A witness was asked, 'Did you take possession of the property 2' The 
question mas objected to, as incompetent to prove possession. The court 
said, ' I t  is objected that the question mas illegal, because possession con- 
sists pnrtly of law and pnrtly of fact. But it is a sufficient answer to tliis 
to say t1i;lt the word is often used mcrely in reference to the fact, and 
the defendant could bave protected l~imsclf from all prejudice by cross- 
examination.' " 

We h a ~ e  examined the exceptions to evidence, and think 
they are without merit and need not be discussed. 

error. 

STATE 8. STLZRKIE FTJLC'HER. 

(Filccl 23 October, 1918.) 

1. Seduction-Promise of Marriage-Evidence-Supporting-Good Charac- 
ter-Virtue-Statutes. 

On the t r in l  of an indictment for seduction under promise of mnrriage, 
the innocence and virtue of the prosecutrix, as testified to by her, may be 
snfficiently supported by evidence of her previous good character. 

2. Seduction- Promise of Marriage- Sexual A c t  Paternity - Evidence- 
Statutes. 

Where there is evidence that the defendant, indicted for seduction uiltler 
promise of marriage, had frequently and almost exclusively gone with the 
prosecutrix at and before the time of conception, had admitted an engage- 
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lnent of marriage to her mother, and had refused a request to visit her 
when the consequences had developed, together with the birth of the child, 
i t  is sufficiently supporting, under the statute, of her direct testimony of 
the sexual act and the paternity of the child for the determination of the 
jury. 

3. Seduction-Promise of Marriage-Promise-Evidence-Statute. 
Upon the trial for seduction nnder promise of marriage, testimony that 

the defendant admitted to others the promise of marriage; that he paid 
assiduous and almost exclusive attention to the prosecutrix a t  the time 
she alleges the act was committed by them, with the other relevant cir- 
cumstances of this case, is held sufficient, under the statute, as supporting 
evidence of her direct testimony that he had promised to marry her and 
that she had thereby been persuaded to yield to him. 

4. Seduction-Promise of Marriage-Time of Promise-Evidence-Instruc- 
tions. 

The promise to support an indictment for seduction, under the statute, 
must have preceded the illicit intercourse, and in this case it is Held that 
the judge's charge, under the evidence, properly so confined it. 

5. Seduction-Promise of Marriagdorroborative Evidence. 
Testimony of the mother as to what the prosecutrix said of the defend- 

ant's promise of marriage is corroborative evidence in an action for seduc- 
tion, under the statute, though not supporting in the proper sense of the 
word. 

INDICTMENT tried before Daniels, J., and a jury, at June Term, 1918, 
of VANCE. 

Defendant was indicted for the seduction of Myrtle West under prom- 
ise of marriage. She testified that the defendant, in  July, 1917, had 
promised to marry her;  that he had visited her frequently since the 
April before, and was accepted as her lover, and that in consequence of 
his promise to marry her she had yielded to his embraces and had com- 
mitted the sexual act with him several times. She did so every time he 
came to see her, because he had often professed love for her, and she 
loved him, and especially because of his promise to marry her. H e  had 
not only p ~ m i s e d  to marry her, but "swore" that he had procured a 
license for the purpose, and thereby persuaded her to submit to his 
solicitation. 

There was ample evidence of her good character prior to the time she 
yielded to him, and she testified that '(she had never had sexual inter- 
course with any other man than Starkie Fulcher." The doctor told Mrs. 
West, her mother, of her pregnancy just before the birth of her child, 
which was in March, 1918. I n  the summer of 1917, and in  September 
and October of the same year, she told her mother that Fulcher was 
"talking love to her" and had promised to marry her in October, 1917, 
but they were not married. The prosecutrix further testified: "I am 37 
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years old and have lrnown the defendant since the last Sunday in March, 
1917, when he came to see me with his brother. He  began coming to 
see me right off, and mas soon coming one, two, and three tinies a wcck, 
going with me to church and about the neighborhood. H e  began tallring 
loae to me in April, the second or third time lie came, and kept this up 
until September; said he lowd me brttrr than any one in the world. 
I had baby last March. Defendant was the father. I t  dird soon after. 
The reason I let him have to do with n ~ e  mas, be told mc Iic lo\ed me. 
I thonght he loved me, m ~ d  T loved him. I tllonglit lie monltl do what 
he said. I never yielded till he told me he had thc lircnse to nxlrry me. 
I Ie  said he would marry me, and had got license mid ghen i t  to Xr .  
Walters. IIe appointed scrond Snnday in October for the marriage, 
and the11 Christn~as. IIe told mother hc had promised to marry me, and 
she bought clotlies for it." She was corroborated by her motl~cr and 
father as to buying the clothes for her, a11d by her father as to tlic fre- 
auent visits of defendant to her in 1917. Her  father testified that other 
men came to see her-the Curries, Palrish, Abbott, and others; and it 
also mas in eridence that one Will Thompson came to see her, mid that 
her father ordered him from the house when he found him with her one 
night. H e  ran out so hurriedly that he left his cap behind, and nexer 
came back for it. The night Dr. Gill mas there, the defendmt was sent 
for, but did not come to tile llonsc. There was other evidence, ?Ira and 
con, which need not be stated. 

Defendant was convicted, and appealed from the judgment. 

Attorney-General X a n n i n g  and Assistant Attorney-General N a s h  for 
the S ta te .  

J .  C.  K i t t ~ e l l  and T h o m a s  N. P i t t m a n  for defendant.  

WALKER, J., after stating the case: The defendant's motion to nonsuit 
was properly o~erruled, as there was evidence for the jury as to the 
innocence and virtue of the woman, as to the seduction, and as to the 
promise inducing it. 

1. %to her innocence and virtue, the evidence of her uniformly good 
character before her fall was properly received, according to our prece- 
dents, as some evidence supporting her direct and positive testimony 
that she committed her first sexual act with the defendant and "had 
neaer had sexual intercourse with any other man." Taking all of the 
evidence into consideration, both positive and circumstantial, as to her 
virtue and innocence, we hold i t  to be sufficient. S. v. Horton ,  100 N.  C., 
443; 8. v. Mallonee, 154 N. C., 200; 8. v. Pace, 159 N.  C., 462; 8. v. 
Cline, 170 IS. C., 751. 

2. As to the sexual act. Her testimony was sustained by the birth of 
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the child, and, as to the identity of her betrayer, by his frequent visits 
to her home, and especially a t  the time of the conception, and his general 
conduct and demeanor towards her, his admission to her mother of their 
engagement to be Larried, and his refusal to answer the invitation to her 
home when he was asked to-come. I t  may be fairly and reasonably 
inferred that, when a man is with the prosecutrix so frequently as this 
defendant was, to the exclusion of others, if one phase of the evidence be 
true, he was the author of her ruin. I t  is a matter for the jury. They 
must find the fact whether he was there a t  the time, and in order to do 
so, they may consider all of the circumstances and surroundings, if there 
is any evidence of a supporting character, as there is in this case. S.  a. 
Mallonse, supra; S .  v. Moody, 172 N.  C., 967. 

3. As to the seduction by reason of the promise, the defendant admit- 
ted the engagement to other witnesses, and his assiduous attentions to 
the girl at  the time when she alleged they committed the act, with other 
circumstances already related, tended to support her testimony that he 
had promised to marry her, and she was thereby persuaded, after hesi- 
tation, to yield to his wishes. The woman could not easily be supported 
in any other way, for the man is not apt to admit his own guilt, though 
there are witnesses of it. S .  v. Pace, supra; S .  v. Shirley, 141 N.  C., 
823; 8. zl. K'incaid, 142 N. C., 657; S. v. Moody, 172 N. C., 967. 

I t  is said in  Underhill on Cr. Evidence, see. 388: "The conduct and 
relations of the parties after, as well as before, the date of the alleged 
seduction may be shown, such evidence being relevant to prore that con- 
sent was obtained by promise and inducements, and of what they con- 
sisted." This is cited with approval in 8. v. Moody, 172 N.  C., at 971, 
where we also said, quoting from the courts of other States having simi- 
lar statutes: "In S. v. Curran, 51 Iowa, 112, 118, the Court, referring 
to this question, held: 'The evidence relied upon as corroborative is that 
the defendant was the prosecutrix's suitor through a long period of time. 
Such fact, considered independently, would be entirely consistent with 
the defendant's innocence. H e  claims. therefore. that i t  does not tend to 
connect him with the offense. I n  our opinion, the position is not well 
taken.' I n  Stevcnsom v. Belknap, 6 Iowa, 97 (103), the C o ~ ~ r t  said: 
'We believe that all authorities concur that seduction is generally made 
out by a train of circumstances, among which may be enumerated court- 
ship, or continued attention for a length of time.' See, also, S. 1) .  Wells, 
48 Iowa, 671. Courtship affords not simply the opportunity, but the 
very means of persuasion by which seduction is effected. The testimony 
of the prosecutrix is competent though not sufficient evidence that the 
defendant was her seducer. The fact that he was her suitor, proven 
otherwise than by her own testimony, tends to make credible her testi- 
mony that her proven seduction was effected by him. The ~orrobora- 
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tion, while by no means conclusive, must impress every one who has any 
knowledge of human nature as exceedingly cogent.' (See, also, McClean 
Cr. Law, see. 1119). But evidence of this character should not be con- 
sidered as s'upporting unless the relations and the conduct and demeanor 
of the parties toward each other are such as to indicate that tlie man is 
the accepted lover of the woman, and the jury must find the fact whether 
upon such evidence as supporting that of the prosecutrix the promise of 
marriage was giren and induced tlie seduction." The Court said, in S. v.  
Timrnons, 4 Minn., 241, 247 : "It cannot be intended that by being cor- 
roborated the statute means that there shall be proof of these facts suf- 
ficient in itself to establish them independently of the testimony of the 
girl, as that would render the statute practically null. Parties seldom seek 
publicity in such matters. From their nature they transpire in  secret, 
and it is only by accident that any positire proof can ever be brought to 
bear upon them, except through the parties themselves. The corrobora- 
tioil, therefore, intended by tlie statute is proof of those circumstances 
which usually form the conconlitants of the main fact souglit to be estab- 
lished, which circumstances sliould be sufficiently strong ill theinselres 
and pertinent in tlieir bearing npolr the case, to satisfy the jury of the 
trut1ifuliiess of the witness in her testiinony on tlte principal facts." I t  
is held in 8. 1%.  Reit~hcime~, 109 Iowa, 62-2, that in x prosecution for 
seduction the fact that tlie parties kept conll)m~y and actcd as lovers 
usually do, and other like circuinstailces, are snfficieut confirnl:~tion and 
support of the e5idence of tlie pl~osecutris required by the statntc. With 
reference to facts son~emhat similar to those in this case, t l ~ e  Court said, 
in d. 1.. IIi71, 91 Mo., 423: "The prosecuti~lg witness swears positirely 
to a marriage promise m:tdc by dcfcndnnt 011 the iiight they vcrc iir the 
kitclien; :~nd we tllilili the foregoiug eridclicc is sufficient by way of cor- 
roboratiug ci rcuinst :~~~ce~.  I t  is true, the  isi its of dcfcnd:~l~t were not 
freqncnt, and this midelrcc i1i:ry all be true, and there ha\c  beell no 
proii~ise made to marry the girl, but the cil~cumstances are such ;IS usually 
attend such engagci~ients. Wlletlicr tlicg :uid the testinlony of tllc 1)ros- 
e c u t i ~ ~ g  witness outwcigl~cd the posl t i~c denial of the defe~~dant  \\-:IS n 
qnestion for the jury to determine." And ill X. 1 % .  Whatley, 144 A h . ,  68: 
" l t  x:rs proper to pcrnlit the State to show how long tlie dcfeiiclni~t kept 
coinp:~!~y with the wit~~ess.  I Ie  w:ls c8l~rged wit11 lmviiig seduced licr upon 
a promise of marriage, : l i d  t l l ~ i r  relationship and coiicluct toward vach 
other was a proper elenleilt for tlie coi~sideration of the jury." 13nt tlie 
case of il~mst~oirg 1 % .  I'coplc, 70 IT. Y., 38, 44, bears more directly n ~ ~ d  
fully on this qnestioii me are discussii~g, and tliere the Court lield : "l t  is 
settled by tlie autlioritics already cited by the Court that the supporting 
e\ idence lleed be sucli only as the character of these ninttcrs admits of 
bring f u r n i s l ~ d .  The promise of marriage is not all agrcenleiit usually 
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made in the presence or with the knowledge of third persons. Hence the 
supporting evidence possible in most cases is the subsequent admission 
or declaration of the party making it, or the circumstances which usually 
accompany the existence of an engagement of marriage, such as exclusive 
attention to the female on the part of the male, the seeking and keeping 
her society in preference to that of others of her sex, and all those facts 
of behavior towards her which before parties to an action Tvere admitted 
as witnesses in it were given to a jury as proper matter for their con- 
sideration on that issue. So, too, the act of illicit connection, and the 
immediate persuasions and inducements which led to compliance, may 
not be proved by the e~-idence of third persons directly to that fact. 
They are to be inferred from the facts; that the man had the opportuni- 
ties, more or less frequent and continued, of niaking the advances and 
the propositions, and that the relation of the parties were such as that 
there was likely to be that confidence on the part of the woman in the 
asse~~erations of de~~ot ion on the part of the man, and that affection 
toward him personally which would oTercome the reluctance on her part, 
so long instilled as to have become natural to surrender hcr chastity. 
Circumstances of this kind vary in weight in different cases, and it is 
for the jury to determine their strength. But when proof is made of the 
existence of them, in some degree, i t  cannot be said that there is no sup- 
porting evidence. .A court cannot then properly direct a verdict or dis- 
charge the defendant in the indictment, on the ground that no case is 
made for the coilsideratioii of the jury." These cases were cited in 8. v. 
Moody, supra, and others will be found there which held the same way, 
and the case itself (S. a. X o o d y )  is an authority in support of our views. 

The defendant contends that the supporting testimony should relate 
to a time preceding the illicit intercourse. TVe think that this position, 
and others taken by the defendant, so far as they are correct in law, are 
fully col-ered by the charge of the court, which mas as follow: "It is in 
evidence that the prosecuting witness told her mother in October that 
she would be married to defendant on the second Sunday in October, and 
this may be considered as corroborative testimony, but not as supporting 
testimony, upon the question of the promise of marriage at the time of 
the alleged intercourse. There is testimony that the defendant continu- 
ously, from April through the summer and fall, visited the prosecutrix 
one, two, and three times a week; went with her to church and Sunday 
school, visited with her in the neighborhood, and that no other young 
man was keeping her company during that time. I f  you beliere the tes- 
timony you may consider it as supporting testimony of the existence of 
the promise of marriage at  the time of the alleged intercourse." The 
judge was not bound to adopt the language of the requests for instruc- 
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tions, but might use his own, provided it did 'not  change the sense or 
weaken their force. N a r c o m  7 ' .  R. R., 165 K. C., 25. 

What  the prosecutrix said to her mother in regard to the promise of 
marriage was corroborative eridence, though not supporting in the proper 
sense of the word. 8. c. Cline, supra and cases cited. 

W e  are of the opinion that  thrre is sufficient supporting testimony, 
though it may not be very strong or of any great probative force. It 
may even be characterized as slight or weak, but it is sufficient for  the 
jury, being more than a mere scintilla. 

We do not find, upon careful examination, that  the record discloses any 
substantial error i n  the trial of the case. 

N o  error. 

STATE v. SAM CARROLL. 

(Filed 6 Korember, 1015.) 

1. Appeal and Error-Jurors-Challenge-Prejudicial Error. 
Where exception is taken to tlle permibsiori of the court allonlng a 

party to the action to challenge a juror after he had pak.ed him, tlle 
objecting party must s l ~ o ~ ~  that he had exllnustcd his cliallenges or had in 
some way been prejudiced, in order that re~ersible error may appear on 
his appeal. 

2. Appeal and Error-Evidence-Unanswered Questions. 
On appeal from the exclusion of an answer to a question, the character 

of the eridence excluded must ayIwar, so the court may see and determine 
whether prejudicial error had therein been committed. 

APPEAL by defendant from Shuw, J., at  X a y  Term, 1918, of ROCK- 
INGHAM. 

This is  an  indictment for  manufacturing intoxicating liquors, and 
from the judgment pronounced upon a conviction the defendant ap- 
pealed, assigning the following errors : 

1. T o  the action of his Honor in permitting the State to stand aside 
the juror, J. M. Roberts. 

2. T o  the action of his Honor in refusing to allow the witness, Ziglar, 
to continue his answer to the following question: 

Q. You didn't know whether that  still slop was X r .  Carroll's o r  the 
man that  run  the still? A. I don't know. Ur. Carroll said- 

3. T o  refusing defendant's motion for nonsuit a t  the close of State's 
evidence. 
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Attorney-General Xal~ning and Assistant Attorney-General ATaslz for 
the State. 

J .  X. Sharp and C. 0. McMichael for defendant. 

ALLEX, J. 1. The State was permitted to challenge the juror, Rob- 
erts, after the jury had been passed by the State, and before acceptance by 
the defendant, and there is nothing in the record to show that  this was 
in any way prejudicial to the defendant. I t  does not appear that  the 
peremptory challenges were exhausted, or that the jury finally empan- 
eled was not entirely satisfactory to the defendant. 

,4s said in Ires c. R. R., 142 N. C., 131, "The defendant is not in a 
position to except to the ruling of the court sustaining the objection to 
the juror. I t  had not exhausted its peremptory challenges, and, so far  
as appears, the jury chosen to t ry  the case constituted a panel entirely 
acceptable to both parties. The purposes of justice and the ends of the 
lam are  equally attained when a fa i r  and impartial t r ial  has been 
secured to the conlplaining party. The  right of challenge confers not a 
right to select, but a right only to reject. This is  so in theory and i t  
should be so in  practice. S. 2.. Goorh, 94 h'. C., 987; 8. c. Bemlcy,  94 
N. C., 1021; S. 2.. J o n ~ s ,  97 N. C., 469; S. v. Freeman, 100 N. C., 429; 
S.  1%. Pritchett, 106 S. C., 667; 8. v. Bvogden, 111 IT. C., 656; 8. v. 
XcDoweZl, 123 K. C., 764. I f  an  unobjectionable jury  was secured, how 
does i t  concern the defendant that  a juror was improperly rejected, if 
such mas the case, which we need not decide? The question in the form 
here presented was decided against the defendant's contention in 8. v. 
Arthur, 13 n'. C., 217." 

2. The  second assignment of error cannot be sustained, because there is 
nothing to indicate the nature of the evidence excluded. 

I f ,  however, the declaration of the defendant mas unfavorable to him, 
he is not hur t  by its exclusion; and if in his favor, i t  mould be con- 
demned as self-serving. . 

3. R e  ha re  carefully examined the el-idence, and are of opinion the 
circumstances are sufficient to sustain a con~iction.  

S o  error. 

STATE v. PERRY COOIiE. 

(Filed 6 November, 1918.) 

Seduction - Promise of Marriage - Prosecutrix - Supporting Evidence - 
Statutes-Criminal Law. 

Upou a trial for seduction under a promise of marriage, the direct testi- 
mony of the prosecutrix is sufficiently supported by other testimony which 
tends to show the previous good character of the prosecutrix; that she 
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and defendant went continuously together, as engaged people, for two 
years; that she told her father and mother of the promise and of her love 
for the prisoner when her condition was first discovered, and that the 
child was born nine months after the prisoner's purpose was accomplished ; 
and' a motion to nonsuit was properly denied. Revisal sec. 3354. 

WALKER, J., concurring with opinion ; HOKE, J., concurring in result ; ALLEN, 
J., dissenting; BROWN, J., concurring in the dissenting opinion of ALLEN, J. 

APPEAL by defendant from Calvert, J., at May Term, 1918, of FRANK- 
LIN. 

The defendant was indicted and convicted for seduction under prom- 
ise of marriage, and appealed. 

Attorney-General Manning, Ass idant  Attorney-General Nash,  W .  H.  
Yarborough, and B e n  T.  Holden for the State. 

W .  M.  Person and T .  T.  Hicks for defendant. 

CLARI~, C. J. The defendant has twice been convicted by the unani- 
mous verdict of a jury-twenty-four men, each of whom found that the 
defendant was guilty beyond a reasonable doubt, and the judge on both 
occasions held that there was sufficient evidence in support of the woman's 
testimony to submit the case to the jury. This Court is now asked by 
the defendant to adjudge whether there was supporting evidence when 
it has convinced two juries who heard it, saw the demeanor of the wit- 
aesses upon the stand, and who by the Constitution were charged with 
finding the facts. The judge set aside the aerdict of the first jury, but 
it was stated on the argument, and not controverted, that this was not 
upon the ground of any doubt of the correctness of the verdict, but be- 
cause, after verdict, the defendant raised the technical point that one 
of the jurors was related to the prosecutrix. This did not require the 
judge to set aside the verdict, but was a matter resting entirely in his 
discretion. X. v. Xaullsby,  130 N.  C., 66'4, and cases there cited and cita- 
tions thereto in the Anno. Ed. 

Re~~iewing this testimony, the presiding judge properly submitted i t  
to the jury. 

The prosecuting witness testified that she and the defendant "became 
engagcd in the fall of 1916," and that at  Christmas "he had promised to 
marry me, and I thought he would keep his word; so I yielded to him." 
She testified that he began to visit her in the summer of 1915 and con- 
tinued to do so till April or May, 1917, when he ceased coming; that 
during this time he would come to see her, and she would sometimes 
meet him at church and he would take her home; that she had other 
beaux, but was never engaged to any of them, nor was there any im- 
proper conduct with them. Four witnesses on the part of the State and 
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three on the part of the defendant testified to the good character of the 
prosecutrix, and there was no testimony to the contrary. The child was 
born in  September, 1917. The above was testimony in  support, even if 
there was nothing more, though in this case there was. I n  X .  v. Horton, 
100 N. C., 448, the Court says: "The virtuous character and conduct of 
the prosecutrix was proved and conceded; so the testimony of the injured 
girl was not 'unsupported,' but derived confirmation from that of others 
as the statute prescribed." 

I n  S. v. Malone, 154 N. C., 202, the Court says: "The prosecutrix 
testified to the promise of marriage, the seduction, and innocence and 
virtue. A child was born to her and was 18 months old a t  the time of 
the trial. There was evidence tending to show that prior to her alleged 
seduction by the defendant she had always been a woman of good charac- 
ter and led a blameless life, and that as a school girl she had borne a - 
good reputation with her teacher and schoolmates. This was suficient 
t o  constitute supporting testimony within the meaning and requirement 
of the statute." 

These two cases are exactly in point, and if there had been no other 
evidence, amply sustain the action of the judge and of the two juries. 

But there is other supporting testimony in  this record of the promise 
of marriage: For nearly two years the defendant was going with the 
prosecutrix from the summer of 1915 to April or May, 1917. She testi- 
fies to this and is supported by the testimony of her mother, of her father 
and of the defendant himself. This was held sufficient in X .  v. Moody, 
172 N. C., 967, in  which Walker, J., speaking for a unanimous Court 
and citing several cases, held as set out in  the headnote: 

"Criminal Law-Seduction-Trials-Supporting Evidence-Statutes. 
Upon trial under an indictment for seduction under a breach of promise 
of marriage (Revisal, sec. 3354)) requiring supporting evidence to make 
that of the prosecutrix competent upon the three elements of the crime, it 
is not necessary that the supporting evidence be sufficient, as substantive 
evidence, for conviction; and where the good character of the prosecutrix 
before the act has been testified to by other witnesses, the act itself ad- 
mitted, a n q h e r e  is testimony that the defendant had paid the prosecu- 
trix exclusive and assiduous attention for years under circumstances 
evidencing that he was her accepted lover, her testimony as to the prom- 
ise of marriage is sufficiently supported by the testimony of others to be 
competent within the meaning of the statute." This case has been ap- 
proved and followed in S .  v.  Fulcher, ante, 724. 

I t  is not within the province of this Court to review and weigh the 
testimony and determine what the verdict should have been; that was 
a matter for the jury, subject to the revising power of the trial judge if 
he deemed the verdict against the weight of the testimony, which he did 
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not. The only power committed to this Court is to say whether there 
was any testimony in "support" of the mroman's testimony, and the 
above cited cases hold that the circumstances above recited, and which 
appeared in this case, were sufficient to be "supporting testimony." I t  
must be remembered that this offense is always committed in secret, and 
the testimony "in support" is not required to be by an eye-witness. 

But there was further corroborating testimony in this case. There 
was evidence in  this case by the father and mother that when her con- 
dition was first discovered the prosecuting witness told them that she 
and the defendant had been engaged, and that the defendant was the 
father of her child. I n  S. v. Whitley, 141 N: C., 823, the defendant 
excepted that the mother of the prosecutrix was allowed to testify, as 
here, that after she discovered her daughter's condition the daughter 
told her that the defendant had promised to marry her and she loved 
him. The Court (at  p. 826) said: "The statements made by the pros- 
ecutrix to her mother were competent to corroborate her testimony on 
the trial." 

I n  S. v. Kincaid, 142 N. C., 657, similar statements were admitted as 
corroboratory evidence. Again, it is said in 8. v. Pace, 159 N.  C., 464: 
"It is well settled that statements to others that the prosecutrix and the 
defendants were going to be married are competent for the purpose of 
corroborating the testimony of the prosecutrix that defendant had offered 
and promised to marry her." 

There was further evidence that on Christmas day, 1916, after their 
engagement, the defendant came to her home and took her in his buggy 
to Mrs. Tharrington's to spend the night, and the next day to Mr. Car- 
ter's, and they were there several days. This was evidence tending to 
corroborate the engagement which she testified to as then existing, and 
neither Nr .  or Mrs. Tharrington nor Nr .  Carter was called to contradict 
this significant testimony. I t  is a most pregnant fact in corroboration 
that thgchild was born exactly nine months afterwards. 

Upon the above authorities, there was abundant evidence to carry the 
case to the jury of the vicinage, who, knowing the witnesses and the 
credit which should be given their testimony, and having the opportunity 
to observe their conduct and bearing on the stand, and other pointers to 
the truth (which cannot appear in the dry transcript of the record to 
this Court), have acted within the authority confided to them by the 
Constitution, and upon their oaths have twice said that beyond a reason- 
able doubt on the part of any of the twenty-four, against none of whom 
the defendant urged any objection, that he was guilty beyond a reason- 
able doubt. To require more evidence in a case of this kind would be 
practically to repeal the statute. There is no reason why the require- 
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ment in the statute should in this case extend beyond what the Court has 
heretofore held. 

There is no crime more despicable than thais. I t  is committed in secret, 
by lust and lying, by deception and the stronger taking advantage of the 
weaker. Yet, under the influence of medizeval ideas, it was not made a 
crime in this State till the act of 1885. The proviso that the testimony 
of the woman should not be sufficient to convict unless supported was 
not, however, intended to ('throw the monkey-wrench into the machinery" 
and prevent the possibility of conviction. Prior to that time, the only 
remedy was by a civil action, with the humiliating requirement, under 
the common law, that it should be brought by the father, alleging the loss 
of the services of his daughter as his servant. But even then the common 
law did not disparage the testimony of the daughter as unworthy of 
belief unless "supported." 

Upon the statute as written, and upon the precedents, there was not 
only evidence in support, but as much as can ordinarily be offered as to 
an offense of this kind, committed in secrecy. There was unqualified 
evidence of the promise of marriage, though in S. v. Ring, 142 N. C., 
596. it was held that it was sufficient if this could be reasonnblv inferred 
from the evidence; there was evidence of the good character of the girl, 
which was held sufficient supporting testimony in S. v.  Horton, 100 
N. C., 448, and S. v. Nulonee, 154 S. C., 202; there was evidence that 
she told her mother and father of the engagement and the conduct of the 
defendant, which was held sufficient as supporting testimony in S. v. 
Xoody, 172 N.  C., 967, and numerous cases there cited by Walker, J., 
from this and other States. The testimony of the mother that the daugh- 
ter told her of her engagement and of the conduct of the defendant was 
also held sufficient in  8. v. Whitley, 141 N. C., 823, and S. v. Ilincaid, 
142 N.  0.. 823. There was also evidence of the continuous courtship for 
two years, and of their visiting together at the houses of friends and 
relatiyes at Christmas, 1916, for several days, and the further striking 
fact that the child was born 25 September, 1917, exactly nine months 
later. 

The act of 1913, ch. 73, provides that if on t l A  motion the judgment 
of nonsuit is allowed on appeal, "It shall, in all cases, have the force and 
effect of a verdict of not guilty." This is not, therefore, the case of a new 
trial for some error of the judge, but is a verdict by the court of not 
guilty, which theretofore was without precedent. But the statute cer- 
tainly did not intend that this Court should weigh the evidence and ren- - 
der a verdict. 

As to a similar statute in civil oases (chapter 109, Laws 189'1), we 
said, in Willis v. R. R., 122 N. C., 908: "The act mas not intended to 
deprive parties of the right to trial by jury when there is any evidence." 
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This has been often cited since. (See Anno. Ed.). The rule that, on 
motions for a nonsuit, the evidence must be taken in the light most 
favorable for the State or plaintiff, and with all the reasonable inferences 
that can be drawn from it, is more than ever essential if we are to pre- 
serve the constitutional principle that the facts are to be found by a jury, 
and not by the court. 

As to the offense here charged, i t  is true, the statute forbids the jury 
to believe the witness for the State, even though as a matter of fact they 
do believe her testimony, unless she is "supported.') "The statutes does 
not specify how much or in what way she shall be supported, but simply 
that she shall be supported" (Brown, J., in 8. v. Pace, 159 N. C., 462), 
and no case has ever held insufficient such evidence as this. 

This discrimination against the woman is the only instance now in 
our statutes where a whole class is branded by the statute as unworthy 
of belief, unless there is testimony to support them. As to treason, owing 
to the fearful penalties formerly of being drawn to the place of execu- 
tion, disemboweled, and the head, after execution, being exposed, and 
other barbarous penalties, the law did require two witnesses, but this did 
not ban any particular class of witnesses, and the defendant at that time 
was not allowed to testify in his own behalf. As to perjury, it has been 
held that something more than one witness is necessary, because it was 
oath against oath. But in neither of these cases was the requirement 
discounting the testimony of the witness a disqualification to one class 
of people only. Besides, in Xorth Carolina there have been no trials for 
treason since we entered the Union, in 1789. 

On the other hand, there are offenses as to which the law, instead of 
disparaging the testimony for the State, provides that when a certain 
state of facts is shown, there is a prima facie evidence of guilt, as, for 
instance, that when killing with a deadly weapon is shown, the law pre- 
sumes malice, and the offense is murder, unless the defendant shall prove 
matter in defense or litigation. I n  indictments for larceny, the recent 
possession of stolen goods raises a presumption of guilt, and the same is 
true as to possession of intoxicating liquors, and there are other cases in 
which the requirement of proving the defendant guilty beyond a reason- 
able doubt is met by a presumptioh of guilt on proof of a given state of 
facts. 

I n  addition to the statute on its face being a discrimination against 
the testimony of women, the woman in such cases is under the greatest 
possible disad~antage by reason of her shame and confusion, unaccus- 
tomed to proceedings in the courthouse, frightened and burdened with an 
offense which her associates and society will never condone, and she is 
burdened further by this requirement, not only that she must prove her 
deceiver guilty beyond a reasonable doubt, but by the further require- 
ment that she must be "supported." 
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There was a time when Jews were disqualified as witnesses, or dis- 
paraged by additional testimony being required; till a later date, slaves 
were incompetent as witnesses; and still more recently, defendants in all 
criminal a h o n s ,  and parties or those interested in civil actions were 
disqualified to testify. All these restrictions (with an exception in civil 
actions only as to transactions when the other party is dead) wiser legis- 
lation has swept away, and the credit to be given to the testimony of a 
witness is for the jury to determine. Minors are not disqualified or 
legally disparaged as witnesses, if found of sufficient intelligence. A 
defendant in a criminal action is always competent now to testify in.his 
own behalf. The sole restriction as to criminal actions now remaining 
in our statutes is this disparagement and discrimination against the 
credit the jury shall give to the testimony of the woman in an indictment 
of this kind, whom the jury is forbidden to believe (even though in fact 
they may believe her), unless supported by other evidence. 

Meanwhile, the other party to a transaction of this kind is not only 
competent, and the jury is left free to believe him without disparage- 
ment, but his testimony is enhanced and bulwarked by the usual rule in 
criminal actions, that the jury cannot find against him unless "beyond 
a reasonable doubt" they find his testimony to be untrue when, as in this 
case, he goes upon the witness stand. 

But when even with that disparagement the testimony of the prc gecut- 
ing witness has been held true beyond a reasonable doubt by two ~ ~ r i e s ,  
and the judge has twice held the evidence sufficient and supported, an 
appellate court should be very slow to find the defendant ('not guilty." 
On such motion, the evidence must be taken in  the most favorable ght 
for the State. 8. v. Carkon,  171 N. C., 818. 

No error. 

WALKER, J., concurring: I t  will be found by reference to 8. 2. Malo- 
nee, 154 N.  C., 202, that the quotation from i t  in  the opinim of the 
Court in this case, was taken from a context which was restricted solely 
to the innocence and virtue of the woman, and did not extend to the 
seduction or promise of marriage, which were considered afterwards, and 
we held merely that her general good reputation or character was "sup- 
porting" testimony as to such innocence and virtue ; and in Hoody's case 
we said that the woman's testimony was not sufficient to convict unless 
supported in the essential particulars, and not that its competency de- 
pended upon its being supported. My opinion is, that in this e s e  there 
is supporting testimony as to all three essentials. With this understand- 
ing of those decisions, I agree to the conclusion of the Court that there 
was no error in the trial of the case. 

47-176 
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ALLEN, J., dissenting: The statute under which the defendant is 
indicted has a. twofold purpose-one, to protect the innocent and virtuous 
woman; and the other, to guard the man from an unfounded charge, 
made by the woman in her extremity; and it is therefore provided ('That 
any man who shall seduce an innocent and virtuous women under prom- 
ise of marriage shall be guilty of a crime," but that ('The unsupported 
testimony of the woman shall not be sufficient to con~ict." Rev., see. 
3354. 

I n  the construction of the statute, i t  has been uniformly held that the 
essential elements in the crime are: (1) The woman must be innocent 
and rirtuous-that is, that she has not previously had illicit intercourse 
with any man. (2) A promise of marriage. ( 3 )  An act of sexual inter- 
course, induced by the promise, and not by the lustful passions of the 
prosecutrix, and that "It is not sufficient that the prosecutrix shall be 
corroborated, but she must be supported by independent facts and cir- 
cumstances" as to each element of the offense. "There must be some 
independent evidence or circumstance, and it must be independent of and 
other than that of the prosecutrix." S. v. Ferguson, 107 N. C., 850. This 
supporting evidence may consist of evidence of good character, which 
supports the allegation that the prosecutrix is innocent and virtuous 
and that she yielded her person because of the promise of marriage, if 
the promise has been otherwise proven, admissions of the defendant, 
association with the prosecutrix, and attentions such as usually exist 
between engaged couples, and other relevant circumstances. S. v. Malo- 
nee ,  154 N. C., 202; S. v. Moody, 172 N. C., 970. 

Applying these principles, I am of opinion that there is no supporting 
evidence as to the promise of marriage, and slight, if any, as to the act 
of intercourse or that the prosecutrix yielded her person because of the 
promise. The only evidence of this character relates to the visits and 
attentions of the defendant, and as to these the prosecutrix testified: 
"Defendant and I became acauainted in the summer of 1915. H e  came 
to see me occasionally, and I met him at church sometimes and he would 
take me home. I liik with my father, 6 miles northeast of Louisburg. 
I can't say how often he came. I n  the fall of 1916 me became engaged. 
On Christmas day, 1916, he came to my home and took me in his buggy 
and carried me to Mrs. Tharrington's to spend the night, to take her and 
me the next day to Mr. Carter's, near Youngsville. On the way to Mr. 
Tharrington's that Christmas day he solicited me to have intercourse 
with him. He  had promised to marry me, and I thought he would keep 
his word, and I yielded to him. We spent the night at  Mr. Tharring- 
ton's and went to Carter's, and came back Thursday, and at  my home 
Thursday afternoon, in  the big room, near the window, he had inter- 
course with me again. I never received any letters from the defendant 
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nor wrote him any. I did receive a note or two from him that he would 
call. Haven't got them now. I don't remember saying at  the justice of 
the peace trial that I had never written or received a line from defend- 
ant. I never told either one of my parents nor any one else that defend- 
ant had promised to marry me or that he and I were engaged, until I 
told it on the witness stand when this case was on trial before the magis- 
trate, 26 May, 1917. The warrant was issued 24 May, 1917. The reason 
I yielded to defendant was because he told me if anything got the matter 
with me he would give me medicine to destroy it, or marry me. We 
were in the buggy, and stopped on the side of the road, near the cross- 
roads, not far  from Mount Gilead Church. I was sitting on the buggy 
seat when the act was committed. We were standing up when i t  was 
committed the second time, the next Thursday. I t  was in  my father's 
house. There were six or seven children there, and my parents and some 
company. We were standing near the window, but the shade was down. 
The act was not repeated, because I did not want to. I never had sexual 
intercourse with J i m  Finch, or Earle Wolfe, nor with I r a  Cash, nor 
with Hugh Hayes, nor any other man, except defendant. My baby is 
a girl." 

The mother of prosecutrix testified: "That defendant visited her 
daughter from about 1915 till spring of 1917, once a month or so, and 
sometimes oftener, gnd stopped coming about April or May, 1917; that 
she did not believe or suspect that they were courting or engaged until 
her daughter told her so a t  the time she confessed her pregnancy." 

The father of prosecutrix testified: "Defendant visited my daughter, 
Belle, two or three years and hauled her around. Nothing was ever said 
by him or her to me, or by me to either of them, about their being 
engaged." 

This does no more than show occasional visits and attentions of such 
character that they did not cause the mother to "suspect they were court- 
ing or engaged," and falls fa r  short of the conduct of the lover, who 
usually endeavors to appropriate all of the time of his sweetheart. 

The prosecutrix also testified that several young men visited her, and 
that she walked home with one of them, Earle Wolfe, from church, a dis- 
tance of 2 miles, on the day she alleges the defendant first had intercourse 
with her. The conversation of the prosecutrix with her mother after 
her pregnancy was discovered when she for the first time told of her 
engagement is corroborative-not supporting-evidence. 

The evidence required by the statute, in  addition to the evidence of 
the prosecutrix, as to the act of intercourse, is meager, if there is any. 

The birth of the child on 25 September, 1917, is evidence of inter- 
course on 25 December, 1916, with some one, but not that the defendant 
was the person; and if i t  be said the defendant had the opportunity, as 



740 I N  T H E  SUPREME COURT. 

he rode with the prosecutrix on Christmas day, so did Earle Wolfe, who 
walked with her in the country 2 miles on the same day and who was 
reported in the neighborhood to be engaged to the prosecutrix, was sub- 
pcenaed as a witness for the prosecutrix before the justice, but was not 
examined, and who has since left the neighborhood. 

The child, a girl, was exhibited before the jury, but no witness either 
expressed the opinion that she was like the defendant or pointed to a 
single mark of resemblance, and on the contrary the prosecutrix, speak- 
ing of the only feature referred to by any witness, said the child "has 
black eyes; so have I ;  defendant's eyes are gray." The defendant, who 
proved a good character, denied the promise of marriage and the inter- 
course. The evidence that the prosecutrix submitted her person to the 
defendant because of the promise of marriage, and not to gratify her 
own lust, would also be totally inadequate, but for the principle that the 
jury must pass on contradictory statements of witnesses, because, while 
she substantially testified on her examination-in-chief that she yielded 
on account of a previous promise of marriage, she does not say marriage 
was mentioned at the time of the intercourse, and on cross-examination 
she testified : "The reason I vielded to defendant was because he told me 
if anything got the matter with me he would give me medicine to destroy 
it, or marry me. The act mas not repeated, because I did not want to." 

The fact that two jurors have said the defendant is guilty has no bear- 
ing on the legal question presented. His Honor held as a matter of law 
that there was supporting evidence, and the juror, acting upon this 
ruling, had the right to convict. 

STATE v. G. W. CRAIG. 

(Filed 20 November, 1018.) 

1. Criminal Law-Verdict-Judgment. 
Where the jury, properly drawn and empaneled, hare rendered a ver- 

dict that the defendant is not guilty of the crime fo r  which he was tried, 
or which, by fair intendment, has that significance,'it should be received 
by the court and recorded as rendered, and as a rule it must be acted 
upon according to its true intent and rneani* 

8. Same-Alteration-Appeal and Error. 
The verdict of the jury in the defendant's favor, in a criminal action, 

may not ordinarily be questioned on appeal, or set aside, or materially. 
altered by the trial judge, to the defendant's prejudice, or by the jury 
itself. after it has been finally received and recorded. 
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a Criminal Law-Verdict-Fraud-Jeopardy-Judgments. 
The only exception recognized in the courts of this State to the rule 

that  the trial judge should receive and act  upon the verdict of a jury in a 
criminal action, a s  the jury renders it ,  is that  for fraud in the trial, o r  
procuring of the verdict on the part of the defendant or those acting for 
him, and to the extent that makes i t  manifest that,  i n  fact and in truth, 
there has been no real trial and the defendant was not in  jeopardy by 
reason of it. 

4. Statutes-Criminal Law-Offense Specified-General Description. 
Where particular and specific words or acts, the subject of a statute, 

a re  followed by general words, the latter must, a s  a rule, and by proper 
interpretation, be confined to acts and things of the same kind. 

6. Criminal Law-Criminal Insane--Offense Specified-General Description 
-Insanity-Acquittal-Judicial Investigation. 

Our statutes establishing a department for the criminal insane in  the 
penitentiary, and prescribing the method by which the trial judge may 
detain the prisoner found not guilty of a criminal offense by the jury on 
the ground of insanity or want of mental capacity, specifies a high degree 
of crime, such a s  murder, rape, and the like, indicating a class of crimi- 
nals who may be dangerous to the public or individuals, if left a t  ward, 
and by the addition thereto of the words, "or other crimes," did not 
include within their intent and meaning the offense of resisting a n  officer 
when arrested, especially, a s  in  this case, the resistance was only by 
words, in  the nature of a threat that the officer could not take him alive. 
Revisal, secs. 4612-4622, inclusive. 

6. Criminal Law-Insanity-Criminal Insane-Acquittal-Judicial Investi- 
gation-Constitutional Law. 

Revisal, sdcs. 4612-4622, permitting the trial judge to make investigation 
for the purpose of deciding upon committing the prisoner, relieved by the 
verdict of the jury from sentence for a criminal offense, on the ground of 
insanity or mental incapacity, to the department in  the penitentiary for 
the criminal insane, is within the Legislature's constitutional authority, 
but, being a restraint of his liberty within the constitutional guarantee 
for his protection, should be strictly construed in his favor. 

7. Statutes-Penal Statutes- Criminal Law- Insanity- Acquittal- Deten- 
tion of Prisoner-Judicial Investigation. 

Our statutes giving to the trial judge the authority to detain the pris- 
oner found not guilty of a criminal offense because of insanity or mental 
incapacity, and to make a n  investigation upon the question of committing, 
him to the department of the criminal insane, is penal in  its character. 
Revisal, secs. 4612-4622. 

8. *Criminal Law-Resisting Arrest-Insanity-AcquittaI-Discharge-Judi- 
cia1 Investigation-Criminal Insane-Statutes. 

Where the offense charged is  resisting arrest and the jury has found that  
the prisoner "did not have mental capacity to commit it," he should he 
discharged, and the trial judge is without authority, under our statutes, 
to detain the prisoner while investigating whether he should be committed 
to the department in  the penitentiary for the criminal insane. Revisal, 
secs. 4612-4622. 
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INDICTMENT for resisting an officer, tried before Shaw, J., and a jury, 
at  May Term, 1918, of ROCKINGHAN. 

The case on appeal states that the jury returned into open court and 
announced their verdict of "Not guilty." Thereupon, his Honor in- 
quired whether the verdict was upon the ground that the defendant did 
not have mental capacity to commit a crime at the date of the alleged 
crime, and the foreman of the jury answered, ('Yes." His Honor then 
had the following entries made: "Verdict, 'Not guilty,' upon the ground 
that he had not sufficient mental capacity to commit a crime." Defend- 
ant's counsel thereupon moved for his discharge. 

Some days thereafter, and on the last day of the term, his Honor 
announced that he would set aside the verdict rendered by the jury in 
the case, to which order defendant excepted. His Honor then held de- 
fendant to bail for his appearance at  the next term of the Criminal 
Court of Rockingham County, and defendant excepted. The court then 
set aside verdict and required defendant to give an appearance bond of 
$50, and defendant excepted. His Honor further made and signed the 
following order : 

"In this case, i t  appearing that the jury rendered a verdict of 'Not 
guilty' upon the ground that the defendant at  the time of the offense 
did not have sufficient mental capacity to commit a crime, it is ordered 
that the Clerk of the Superior Court of Rockingham County, upon due 
notice to the defendant, make inqbiry as to the present mental condition 
of the defendant and make due report in writing to the next criminal 
term of this court, reporting also in writing the testimony taken in such 
inquisition." 

Defendant excepted and appealed to Supreme Court. 

Attorney-General Manning and Assistant Attorney-General Naslz for 
the State. 

H. R. Scott, P. W .  Glidewell, and W .  M. Hendren for defendant. 

HOKE, J. When a citizen is put on trial for a crime, and a jury, 
properly sworn and empaneled, have rendered a verdict of "Not guilty,') 
or verdict which, by fair intendment, has that significance, the defendant 
is entitled to have the same received and recorded as rendered, and'as a 
rule it must be acted upon according to its true intent and meaning. I n  
this jurisdiction it may not be questioned by appeal, nor can i t  be set 
aside or materially altered by the trial judge, to defendant's prejudice, 
nor by the jury itself, after the same has been finally received and 
recorded. S.  v. Whisenant, 149 K. C., 515; 8. 2.. Savery, 126 N. C., 
1083; 8. v. Arringtofi, 7 N .  C., 571; Clark's Criminal Procedure, 485; 
Chitty's Criminal Law, 657; 12 Cyc., 701. 



N. C.] FALL TERM, 1918. 743 

I n  S. v. Whisenant, supya, the principle applicable is stated as fol- 
lows: "The ~erd ic t ,  then, as stated, amounted, by fair intendment, to a 
verdict of not guilty. As said in Clark's Criminal Procedure, 486, 'A 
verdict is not bad for informality or clerical errors in the language of it, 
if it is such that it can be clearly seen what is intended. I t  is to have a 
reasonable intendment and is to receive a reasonable construction, and 
must not be avoided, except from necessity.' This being a correct inter- 
pretation of the verdict as rendered by the jury, it was not within the 
province or power of the court, after they were discharged, to anlend or 
alter their deliverance, in a matter of substance, to defendant's preju- 
di.ee." Clark, 457. And our own decisions on both propositions cited 
from Clark are in substantial accord with the author. 8. v. Arrinyton, 
7 N. C., 571. I n  this case it was held, among other things, "That 
wherever a prisoner, either in terms or effect, is acquitted by the jury, 
the verdict as returned should be recorded." And Chief Justice Taylor, 
in a concurring opinion, speaking to this question, said: "Some of the 
harsh rules of the common law in relation to criminal trials have been 
gradually softened by the improved spirit of the times; and this, among 
others, is relaxed in modern practice, where the jury bring in a verdict 
of acquittal. I t  is considered as bearing too hard on the prisoner, and is 
seldom practiced. Hawk., ch. 47, secs. 11, 12. I think this course of 
proceeding is fit to be imitated here, whenever a prisoner, either in terms 
or effect, is acquitted by the jury, and that in all such cases the verdict 
should be recprded, although I am persuaded that they were desired to 
reconsider their verdict in this case with the purest intention and solely 
with a view that they might correct the mistake they had committed. 
The verdict first returned ought to have been recorded, and it ought to be 
done now, valeat quantum valere potest. The effect will be the same as 
if a verdict of acquittal were recorded, but I think it most regular to 
put upon the record what the jury have found." 

The only exception recognized in this jurisdiction is that of fraud in 
the trial, and procuring of the verdict on the part of the defendant or 
those act'i-ng for him, and to an extent that makes it manifest that in 
fact and in truth there has been no real trial and defendant was not in 
jeopardy by reason of it. 8. 1). Cale, 150 S. C., 805-809; 8. v. MOOTP,, 
136 N.  C., 581; S .  v.  Szuepson, 79  N. C., 632; Hol1ora.n v. State, 80 Ind., 
5 8 6 ; K v .  Cole,-$% Mo., 70; 1 Chitty Crim. L., 657. 

There is no evidence or claim of fraud in this instance, and the ver- 
dict must therefore stand as the true deliverance in the cause. 

I n  8. v. Haywood, 94 N .  C., 847, the verdict in favor of defendant, 
which was set aside by the court, was on a preliminary issue, whether 
the defendant was sane and capable of conducting his defense to the 
indictment, and not one of acquittal, as in this case. Nor do we find 
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anything in the record to justify the further detention of defendant as a 
criminal, nor for an order to make inquiry into his mental condition, 
with a view of having him confined in the department of the "dangerous 
insane" in the penitentiary. The verdict of "Not guilty" having been 
duly rendered, defendant is thereby relieved of any criminal aspect of 
the charge; and in reference to the order of inquiry into his mental con- 
dition, we are of opinion that the law under which his Honor evidently 
proceeded (chapter 97, see. 4618, Revisal) does not extend to the charge 
contained in this bill of indictment or to any charge of like grade. The 
section in question is a part of subchapter 7, chapter 97, sections 4612- 
4622, inclusive, establishing a department for the dangerous insane in 
the penitentiary; and while some portions of this statute seem broad 
enough to include all cases of persons charged with crime, the particular 
section involved here is of much more restricted meaning. I t  provides 
that when a person is accused of the crime of mhrder, attempt at  mur- 
der, rape, assault with intent to commit rape, highway robbery, train 
wrecking, or other crime, shall be acquitted, upon trial, upon the ground 
of insanity, or shall be found by the court to be without mental capacity 
to undertake his defense or to receive sentence after conviction, the court 
before which such proceedings are had shall detain such person in cus- 
tody until such inquisition be had in regard to his mentalcondition, tho 
section then making further provision for the judges to notify certain 
parties, direct the summoning of witnesses, and himself conducting the 
inquiry, presently or at  a later date. I t  is a recognized principle of 
statutory construction that when particular and specific words or acts, 
the subject of a statute, are followed by general words, the latter must as 
a rule be confined to acts and things of the same kind. J. v. Goodrich, 
84 Wis., 359 ; ATichols e t  aL v. Sta te ,  127 Ind., 406; Ex  p a r k  Muckinfuss ,  
52 Tex. Civ. App., 467; 2 Lewis' Sutherland Stat. Construction (2d 
Ed.), sec. 422; 36 Cyc., 1119. As said in the Texas case, supra, it is a 
principle especially applicable to statutes which define and punish crimes, 
and is imperatively required in reference to the section considered. Our 
General Assembly clearly has the power to establish rules and regula- 
tions for the care and cukody of the insane; indeed, i t  is enjoined ipon 
it here as a constitutional duty, but such regulations must be in reason- " * - 
able regard for the rights of persons and property. The well considered 
case of I n  r e  Boyet te ,  136 N.  C., 415, opinion by our former associate, 
ilfr. Just ice  Connor, is in full approval of the position that an order 
detaining a citizen as an insane person, in a hospital, asylum, or other- 
wise, is a restraint of his liberty within the constitutional guarantees 
for his protection. The statute, therefore, or this portion of it, confer- 
ring as i t  does upon the trial judge the unusual power of detaining a 
citizen who has been acquitted by the jury, may become highly penal in 
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character ; and, having specifically designated for its operation the crimes 
of murder, assault with intent to murder, rape, and assault with intent , - ,  

to commit rape, highway robbery, train wrecking, arson, all crimes of 
higher grade and in themselves importing serious menace to others, in 
adding thereto the general terms, "or other crimes," by correct interpre- 
tation, means and was intended to mean other crimes of like kind and 
grade, and does not extend to or include crimes like the present, mis- 
demeanors which are not necessarily and inherently vicious or threaten- 
ing and may be and not infrequently are committed with very little 
demonstration of force. I n  this very instance, while the testimony does 
not accompany the record, the justice's warrant, initiating these proceed- 
ings and made a part of the case, charges that the "offense was committed 
by threats and saying that no officer could take him alive," giving clear 
indication that no violence had been committed. Undoubtedly, if in the 
course of this or anv other criminal investigation it should be disclosed 

u 

by the testimony that a defendant's mind had become so far deranged 
and the insanity had taken such form as to threaten the safety of his 
family or friends or neighbors, the magistrate, as a peace officer or under 
other-provisions of the law, could order his present restraint, that proper 
steps might be taken with a view to  his lawful commitment and care, 
but such conditions are not presented by the record, nor does such power 
arise under the present section in any charge of this kind, from the mere 
fact that a jury has acquitted a defendant on the ground "that he did 
not have sufficient mental capacity to commit a crime." 

A " 

On the record, we are of opinion that defendant is entitled to an order 
for his discharge without more, and this will be certified, that the order 
of inquiry be set aside and defendant's motion for his discharge be 
allowed him. 

Reversed. 

STATE v. EONNER H. WENTZ. 

(Filed 27 November, 1918.) 

1. Homicide - Instructions - Evidence - Intent - "Either" - Words and 
Phrases. 

Upon a trial for murder, the prisoner and his near relatives testified in 
behalf of the defense, and the n-ife and mother of the deceased in behalf 
of the State; and a charge by the court to the jury that they were to 
scrutinize the testimony of all these witnesses, but after doing so, if they 
found the testimony of "either" of the witnesses worthy of belief, to give 
it the same weight as if the particular witness had no interest in the 
result of the verdict, is not erroneous, the word "either" being used in the 
sense of "any," and referring to all of these witnesses. 
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2. Criminal Law-Witnesses-Defendant-Evidence-Character - Substan- 
tive Evidence. 

Khere the defendant in a criminal action has become a nitness in his 
own behalf, he is subject to cross-examination and impeachment, involving 
his credibility; and where testimony a? to hi.. qeneral character lias been 
introduced upon each side, his evidence may be considered as  substantive 
upon the question OL guilt or innocence. S v. d t ~ c o o d ,  ante. cited and 
applied. 

3. Appeal and Error-Instructions-Prejudicial Error. 
On appeal, the charge of the trial judce will he eonstrued as a whole ; 

and when, thus construed, the appellant's rights hare not been prejudiced. 
error in parts thereof mill not be held as  rerersible. 

4. Same-Homicide-Affray-Self-defense. 
TYhere, upon the cridence on a trial for homicide, the judge ha:. fully, 

clearly and accurately charged the jury as  to murder. manslausliter, ancl 
self-defenie, an instruction upon the questioa a s  to whether the defendant 
entered into the fight nilling&, relating to an affray, also inrolwtl in the 
controrersy, 11-ill not be constrned as  depriring the prisoner of his right of 
self-defense, \\hen, if the charge i i  conitrued as  a whole, i t  does not so 
appear and it  is not prejudicial to the prisoner X. 9. Po7lard, 168 N. C. ,  
116. and S. ti. Baldwin ,  156 N C , 404, cited and distinguished 

INDICTLIEXT tried before A d a m s ,  J. ,  and a jury, at July Term, 1918, 
of U-c~ron-. 

The prisoner was indicted for the murder of William Wentz, and con- 
victed of murder in the second degree. When the case mas called in this 
Court, counsel of the prisoner very frankly withdrew all assignmerits of 
error, as untenable, except three, which were reserved, as follows : 

"1. The first of these is, that the court charged the jury as follows: 
'The prisoner has testified in his own behalf. You are to scrutinize his 
evidence-that is, examine it closely and carefully to ascertain whether 
you shall believe it. The same applies to the testimony of any of his 
near relations. T h e  same  pr incip le  appl ies  t o  t h e  t e s t i m o n y  of t h e  w i f e  
of t h e  deceased and her  m o t h e r .  You are to scrutinize the testimony of 
all of these ritnesses; but after doing so, if you find the testimony of 
e i ther  of the witnesses worthy of belief, it is then entitled to the same 
weight as if the particular witness had no interest in the result of your 
verdict.' 

"2. The second is, that the court instructed the jury that the testi- 
mony as to the character of the prisoner, who took the stand as a witness 
and testified in his own behalf, was competent in two aspects-first, as 
affecting his credibility, and, second, as substantive testimony upon the 
question of his guilt or innocence. There was testimony offered by him- 
self of his good character, and also testimony of his bad character. 

"3. The third is, that the court instructed the jury as follows: 'Or, if 



N. C.] FALL TERM, 1918. 747 

you find from the evidence that there -was a difficulty betveen them and 
that the prisoner c x t e r c c l  into the fight willingly.' " 

There v a s  a verdict of guilt7 of murder in the second degree, and 
from the sentcnce of t h ~  court the prisoner appealed. 

~ \ r . t ~ x ~ ~ ,  J., after stating the case: We must commend the learned 
caounsel who defended the prisoner for their rery praisexi~orthy attitude 
in  the discussion of this case. There were numerons exceptions, but 
from these were culled such as mere of apparent merit, a d  others l ~ a r -  
ing no substantial foundation vere  discarded, and the argument mas 
properly based upon the really material qnestions and thus stripped of 
all redundant matter. All exceptions taken during t l ~ e  hurrj- of a trial, 
mEien no sufficient opportunity is given for adequate reflection, should be 
afterm~ards neighed carefully, and those found to be \mntinp in  merit 
should be omitted from the assignnmits of error. I t  is d r a y s  best for 
both partles, and esperially for the appellant, that this should be done, 
as greater prominence is given to those matters which call for delibera- 
tion, and the case is presented in concise and compact form. I t  saves 
time, which sl~onld not be ~ w s t e d ,  and prevents confusion. The one who 
does this will surely gain by i t  in the better consideration of his case. 

The first exceptiol~ cannot be sustained, as the prisoner was as much a 
witness when he testified in  his own behalf as any of the other persons 
who testified for one side or the other, and the context clearly shows that 
he was to be embraced in the descriptix-e word, "witness." The judge 
stated the rule as to the prisoner, and then said the same rule applies to 
near relatives and to the v i f e  and mother of the prisoner. You must 
apply the rule "to a11 these witnesses," clearly meaning the prisoner, 
who was a witness, as well as the others designated. When the judge 
told the jury that they must scrutinize the testimony of all these wit- 
nesses, and if they found the testimony of "either" of them worthy of 
belief, i t  would then be entitled to the same weight as if the particular 
witness had no interest in the result, he plainly referred to each and 
every witness who had testified, the word "either" being used in  the sense 
of "any." The lexicographers say that  while the word "either," accord- 
ing to its strictly accurate meaning, relates to two units or particulars 
only, i t  often, in actual use, refers to some one of many. (Century 
Dictionary.) I t  was said in  Misser  v. Jones, 34 Atl. (Me.), at  179, that 
"either of the foregoing cases" should be held to include "each and 
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every case previously mentioned." Webster7s Dictionary says that the 
word "either7' is properly used for two things, but sometimes of a larger 
number, for "any one." "Scarce a palm of ground could be gotten by 
either of those," were the words of Bacon. And Dr. Holmes said that 
"There have been three famous talkers in Great Britain, either of whom 
would illustrate what I hare to say about dogmatists." These are high 
authorities and worthy of confidence in their accuracy. We may safely 
venture to use a word in the sense approved by these erudite scholars. 
I t  may be added that while the skilled philologist or the purest in letters 
may criticise the use of the word in the connection where it was placed, 
it is quite probable that the plain men of the jury understood its intended 
and real meaning the better for its use. The other part of this instruc- 
tion, as to the proper method of weighing and estimating the testimony, 
was correct, according to our precedents. 8. v. Bann, 162 N. C., at  541; 
Perebee 1;. B. R., 167 N. C., 295-296. 

The second assignment of error also is untenable. When the prisoner 
elected to become a witness for himself, he was subject to cross-examina- 
tion and impeachment and to the other disadvantages of being a witness, 
and his credibility became involl-ed; and when he offered evidence of his 
good character, and the State of his bad character, this put his general 
character in evidence substantively, and the jury were not confined to a 
consideration of it only as affecting his credibility. We have just re- 
cently decided the very question in 8. v. Atwood, at this term (176 X. C., 
704), where the Chief Justice said: "Prior to our statutes of 1866, ch. 
43 ; 1868-'69, ch. 209, and 1881, ch. 110, now Rev., 1634 and 1635, which 
render the defendant in a criminal action competent, but not compel- 
able, to testify in his own behalf, the State was not permitted to give 
evidence of the bad character of a defendant on trial for crime, unless 
he himself first put his character in evidence. This was a protection to 
him, as his mouth mas closed. Since the statute, if the defendant or 
prisoner elects to testify in his own behalf, he is before the jury, both 
as a witness and a defendant. The prisoner strenuously insists, how- 
ever, that i t  was only after he had testified in his own behalf, and the 
State had introduced evidence of his bad character, he put on proof of 
his good character, and that he offered this only to 'rebut7 the evidence 
of his bad character and not to put his character in issue. We know of 
no precedent and of no principle that entitled the prisoner in putting on 
evidence of his good character to have it restricted to his character as a 
witness, so as to avoid his character as a defendant being before the jury. 
The point attempted to be raised is too attenuated to be visible or practi- 
cable." I n  8. v. Cloninger, 149 N.  C., 567, at  p. 571, this Court sus- 
tained the following instruction: "Evidence as to the character of a 
witness, who is likewise a defendant, is competent for two purposes: 
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(1)  to enable the jury to place a proper estimate on the testimony of 
the defendant who is testifying as a witness; (2) as substantive evidence 
upon the question of guilt or innocence." And added : "Where a defend- 
ant goes on the witness stand and testifies, he does not thereby put his 
character in issue, but only puts his testimony in issue, and the State 
may introduce evidence tending to show the bad character of the witness 
solely for the purpose of contradicting him. . . . But where a defend- 
ant introduces evidence himself to prove his good character, then that 
evidence is substantive evidence and may be considered by the jury as 
such." 

The third assignment of error is based upon an exception to the 
charge: "Or, if you find from the evidence that there was a difficulty 
between them, and that the prisoner entered into the fight willingly." 
This excludes the plea of self-defense. 

The exception does not embrace all of the instructions upon the law 
as to murder and manslaughter, and it is a well established rule of all 
courts that the charge must be construed as a whole in order to have a 
clear understanding as to the meaning and significance of its various 
parts. Kornegay z.. R. R., 154 K. C., 389; Leggett v. R. R., 173 S. C., 
698, and B r o w n  v. M f g .  Co., 175 K. C., 201, at p. 204, where we used 
language peculiarly applicable to this exception, as follows: ('If this 
was all that had been said by the learned judge, there might be some 
ground for criticism, but it was not, and this shows the necessity for 
examining the charge, not disconnectedly, but as a whole, or at least the 
whole of what was said regarding any special phase of the case or the 
law." 

Before giving the instruction, to which this exception is taken, the 
court very fully and clearly charged the jury as to murder, manslaugh- 
ter, and self-defense, and especially with strict reference to the different 
aspects of the evidence in the case, and its application to the several 
views presented, and this takes it out of the principle as laid down in 
8. v. Baldwin,  155  N .  C., 494, and 8. zi. Pollard, 168 N.  C., 116. The 
court had correctly charged, and in a very careful and particular way, 
as to theafferent  degrees of murder, as to manslaughter, and as to self- 
defense, and when the instruction complained of is read with proper 
reference to what precedes it, and in view of its visible connection and 
close alliance therewith, the jury could but have inferred that when the 
judge used the words, "difficulty". and "fight," he referred to an affray 
between the parties, in which they had mutually and willingly but unlaw- 
fully engaged, and also that if in  the difficulty the prisoner acted in self- 
defense he could not be convicted of any crime, and should therefore be 
acquitted. Any other construction of the charge would make i t  contra- 
dictory, whereas if the supposed objectionable phase is read with the 
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context where it appears, and the proper meaning given to each of its 
parts, the charge becomes consistent and harmonious. The jury could 
not, under a charge, which fully explained liow the evidence should be 
applied to the various phases of the case, conclude that if the prisoner 
entered the fight in self-defense he could be con-r icted, although he did so 
willingly, the only possible and legitimate construction being that if he 
acted simply in self-defense he should be acquitted, but if he engaged in 
an  affray ~ ~ i t h  the deceased-that is, i n  unlawful combat-and did so 
willinglp, he could not set up  in his exoneration that hc acted in self- 
defense. 

The case of S. c. Clingman Harrell,  107 N.' C., 944, sustains the 
charge, and decided a question which is much like the one we have before 
us. I t  was held that if there was a fight into which the parties elltered 
willingly, they were gnilty of an  affray, and i t  could make no difference 
that  after i t  started with his consent, and during the further course of 
the combat, the defendant continued to fight because he apprehended 
that  his adversary had formed the purpose of making a violent assault 
upon him, and that he shot at deceased under this apprehension. The 
court, i n  that  case, had instructed clearly as to self-defense, and the jury 
was fully informed, by construing the charge as a whole, that  by a will- 
ingness to fight was meant that there must be no ground of self-defense, 
but simply an affray, r i t hou t  any such element, or where the parties 
fought willingly and without any legal excuse. 

While this is true, we deem i t  proper to say that instructions should 
be free from any obscurity in the respect pointed out, so that  the jury 
may not infer that if there is any legal excuse for the act of the prisoner 
he mould be guilty simply because he may have fought willingly. I f  we 
were of the opinion that there was any peg in this case upon which to 
hang a fa i r  doubt as to the meaning of the charge, me would order a new 
trial, but when we read all of the charge we do not think there is. 

Immediately after giving the instruction to which this exception was 
takqz, and in direct connection therewith, the court charged the jury 
emphatically as to self-defense, and immediately before i t  enumerated 
all acts which upon the evidence could fix guilt upon the prisoner, except 
a simple affray, showing clearly that by these words he was describing 
an affray in its technical sense. 

A case resembling this one in its facts is 8. 7:. Crisp, 170 N. C., at  
p. 791, where it is said : ' (In the present case his Honor in effect charged 
the jury that  if the testimony of defendant was believed, they would 
acquit him. The jury, therefore, having receil-ed and acted on the 
State's evidence as presenting the true version of the occurrence, there- 
fore, i n  the light of this testimony and the principles of law heretofore 
stated, his Honor was clearly justified i n  charging the jury, as he did, 
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t h a t  i f  t h e  defendant  entered into t h e  fight willingly or  used language 
calculated a n d  intended to br ing i t  on, h e  could not  main ta in  perfect 
self-defense, unless ,he satisfied the  j u r y  t h a t  h e  h a d  quitted t h e  combat, 
etc., t h e  State's evidence tending t o  show t h a t  t h e  defendant, wi th  h i s  
pistol continuously i n  evidence, h a d  used language towards deceased 
t h a t  under  the circumstances was well calculated t o  provoke a breach of 
t h e  peace; and,  fur ther ,  tha t  a t  t h e  commencement of t h e  difficulty he  
h a d  made  a hostile a n d  threatening demonstration with t h e  weapon." 

W e  find n o  e r ror  i n  the t r i a l  o r  t h e  record. 
N o  error. 

STATE v. RUBE WILSON. 

(Filed 4 December, 1918.) 

1. Appeal and Error-Objections and Exceptions-Briefs. 
Exceptions not insisted upon in appellant's brief will be deemed a s  

abandoned on appeal. 

2. Evidence-Silence-Admissions-Larceny and Receiving-Criminal Law. 
The narration by a witness of circumst:lnces, in the presence of the 

defendant on trial for receiving stolen goods, etc., tending to convict him 
of the offense, is  not objectionable a s  attempting to show a n  admission, by 
his silence, of matters he was not required to  deny, when the witness also 
testified that the defendant then admitted its truth, and a t  least h a r m l ~ s s  
to the estent that he reIied thereon by his onrn evidence in  defense. 

3. Appeal and Error-Objections and Exceptions-Grounds Stated. 
On appeal, the appellant is restricted to the ground of objection to the 

admission of evidence he has given on the trial of the cause in  the lower 
court. 

4. Appeal and Error-Objections and Exceptions-Evidence-Competent in  
Part.  

B11 objection to the admission of evidence that is competent in part, 
without particularizinq and excepting to the incompetent m r t ,  is unten- 
able on a p ~ e a l .  

5. Receiving Stolen Goods-Larceny-Evidence-Appeal and Error-Harm- 
less Error. 

Where, upon the trial for receidng stolen goods, there was evidence 
tending to show that the defendant's brother-in-law stole the goods and 
gave them to the defendant's wife and members of his household, and they 
were found in the attic of defendant's house and upon his person ; that he 
knew where they were, but a t  first denied this knowledge, and relied in 
defense upon the theory that his wife's brother had giren them to her in 
his absence, and that he did not know that  tlley had been stolen: Hcld, 
the exclusion of twtimony of the wife's mother, in  whose house also some 
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of the stolen goods had been found, as to whether she had seen the stolen 
goods given to defendant's wife, is harmless and also immaterial, the fact 
not being controverted and all the evidence tending to show that the 
defendant and his wife were acting in collusion. 

6. Receiving Stolen Goods-Larceny-Instructions-Scienter. 
Where the charge of the judge, construed as a whole, is not prejudicial 

to the appellant's rights, it will not be held as reversible error on appeal; 
and where the appellant has been tried for receiving stolen goods, with 
evidence tending to show that he did so, knowing that they had been 
stolen, a charge to the jury in effect that they must find the ultimate fact 
of the defendant's knowledge beyond a reasonable doubt, with the burden 
of proof on the State, in order to convict him, and so emphasized that the 
jury could not have well misunderstood the instruction, though not re- 
peated in other disconnected portions of the charge, is not rerersible 
error as to the scienter. 

7. Receiving Stolen Goods - Larceny -Evidence - Inquiry -Knowledge-- 
Seienter. 

Where there is evidence of such facts and circumstances as would put 
the defendant, tried for receiving stolen goods, upon such inquiry as would 
lead to knowledge that they had been stolen, the jury may infer that such 
knowledge had been obtained by him by proper inquiry, and so fined upon 
the question of scienter. 

IEDICTMENT for larceny and receiving stolen goods, knowing them 
to have been stolen, tried before Cline, J., and a jury, at  August Term, 
1918, of YADRIN. 

A quantity of goods was stolen from the Gilmer Bros. Company, of 
Winston-Salem, during the early spring of this year. Among the por- 
ters who worked at the store were J im Houser and Hurley Houser, who 
lived in Yadkinville. The stealing had been going on for some months. 
Mr. Gilmer, the secretary-treasurer of the company, went with the 
officers to Yadkinrille a Sunday later, provided themselves with search 
warrants, and found goods of the value of $500 or $600 which Mr. Gil- 
mer identified as the property of his company. Among other houses in 
which they found a quantity of goods was that of Sant Houser, the 
brother of Jim, the father of Hurley and the father-in-law of the defend- 
ant, Rube Wilson. The defendant himself lived in a small one-room 
house in the same yard and about 40 feet from the house of Sant. I n  
the defendant's house they found $50 or $60 worth of goods which Mr. 
Gilmer identified as coming from the store of his company. Rube Wil- 
son's defense was that these goods were given to his wife by her brother, 
Hurley Houser, in his absence, and he had no reason to suspect that 
they mere stolen, or that they were given to her by her brother. 

The following circumstances were relied upon by the State as showing 
the guilty knowledge of the defendant : 

1. When told by the witness, Thompson, that if he knew of any of the 
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goods being i n  his house, he had better tell about i t  and not conceal it, 
he replied that he would not try to conceal any stolen goods, but if he 
knew of any, he would tell the officers at  once. H e  then turned off and 
went in his house. 

2. Some ten or fifteen minutes afterwards the officers found most of 
the goods he is charged with receiving in the attic of his house, while he 
had concealed upon his person a silk shirtwaist identified by Mr. Gilmer 
as the property of his company. 

3. The defendant's admission that he placed the goods in the attic 
because he wanted to hide them and he did not want to get in trouble. 

All these and other circumstances i n  the case were submitted to the 
jury, and they found the defendant guilty of receiving the stolen goods. 

Verdict of guilty, and judgment thereon. Defendant appealed. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Bcnbow, Hall d Benbow and A. E. Holton for defendant. 

WALKER, J., after stating the case: The defendant's counsel, in their 
brief, do not insist on their exception to the refusal of the court to non- 
suit the State upon the e~idence. This exception, then, will be taken as 
waived; but there being some evidence of guilt, the refusal to nonsuit was 
proper. S. v. Carlson, 171 N.  C., 818. 

We will now consider the assignments of error, in the order of their 
statement in the record : 

1. The defendant objected to the following testimony of the witness, 
Thompson: "Rube denied any knowledge of this property until me 
caught the other parties, and Hurley Rouser said he got the goods at  
Gilmer Bros. Company and turned over a good deal of it to his folks. 
I t  was in Winston that Hurley said that. Hurley said that he had given 
the coat to Rube's little boy and the waist to Rube's wife-that is the 
waist we got out from under Rube's jacket. Rube acknowledged that 
was the way it come. hIy recoJlection is that Rube said that he threw 
these articles up in the attic because he did not want to get in trouble, 
to hide them while we were searching Sant's house." The ground of 
objection was that this, though said in defendant's presence, did not call 
for a reply from defendant, and so could not be taken as an admission, 
he standing silent. This is a misapprehension of what occurred. The 
defendant did not remain silent, as the last clause quoted above shows: 
"Rube acknowledged that was the way i t  come." The latter part of the 
testimony was clearly competent, and even if the first part of it is incom- 
petent, the objection must fail, as it was taken to the whole of it. 8, v. 
Ledford, 133 N. C., 722; Phillips v. Land Co., 174 N.  C., 542, 545, and 

48-176 
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cases cited. Zesides, the last part of the evidence is mlmt the defendant 
attempted to prore himself, as appears in the case. I n  any view, there- 
fore, it  was harniless, if there was any error. There was no doubt that  
Hurley EIouser stole the goods at T ins ton  from Gilmer Bros. Company, 
and the only question was whether defendant received then1 with knoml- 
edqe that  t h q -  were stolen. The defendant is restricted to the particular 
grou~id  of obje~t iou  s t n t ~ d  in the court below, vhich  is clearly untenable. 
llr rdye~s c. BI iclye~s, 69 K. C., 451; Gidwj 2..  X o o r c ,  86 N. C., 485; 
LudzuicL 1 % .  Penny, 158 N. C., 104. I t  mas held in  the Bridgers case 
that "A party objecting to the introduction of e~ idence  must state with 
ccrtaillty the points excepted to ;  and if the ground stated for  such objec- 
tion be ul~tenable, it is  error to reject the elidence, though inadmissible 
if properly objected to." And in Gidney v. X o o r e ,  86 K. C., 485 : "A 
ge~ieral  objection to obnoxious eridence will be sustained if upon any 
ground the evidence should be rejected; but where the ground of an 
exception call he inferred from the record, another cannot be assigned 
hele, the ground of an exception being a part  of the exception itself." 

2. The defendant's mother was called as a witness, after it appeared 
from the eridence that a quantity of the stolen goods were found in  her 
house. She was asked by defendant's counsel: 

"Q. Did you see him give his wife anything? Did you see him bring 
anything else there?" (Objection by the Sta te ;  objection sustained; 
defendant excepts.) 

The defendant offered to show that  the goods found at his house were 
g i ~  en to his wife by her brother, Hurley Houser, in his absence. The 
exclusion of this evidence was harmless. I t  was admitted by both sides 
that the stolen goods were carried to the defendant's house by Hurley 
Houser. I t  also was immaterial, because, though some of the goods may 
hal-e been delivered to his wife in his absence, if he receired them on his 
retllrn, knowing them to have been stolen, it would have made him just 
as guilty as though he had receired them originally, as there was evi- 
dence from which the' jury could have found that  defendant and his 
wife n-ere acting together under a previous arrangement, although the 
goods were actually delil-ered to her in his absence. The evidence was 
that  they were carried there for the family, defendant being the head of 
the household. The theory of the State was that  he assumed control 
oyer the property, whether delivered to his wife in his absence or not, 
hid it,  denied having it, and otherwise showed guilty knowledge. 8. v.  
S t roud ,  95 N .  C., 626; S a n d e ~ s o n  v .  Commonwealth,  8 d m .  Grim. Rep., 
p. 687 and p. 691. 

3. As to the scienter. The charge of the court must be read as a 
whole (IS'. v. E z u m ,  138 N .  C., 599; Kornegay v. R. R., 154 N. C., 389; 
S.  n. Orr ,  175 IT. C., 773), in the same connected way that  the judge is 
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supposed to have intended it and the jury to have considered it,  and 
when thus read me find no rerersible error. The judge told the jury 
sereral times, and especially in  the last sentences of his charge, that  the 
ultimate fact for  them to find, beyond any reasonable doubt, n7as whether 
defendant receired the goods knowing that  they had been stolen, and the 
jury could not well have understood that  this was not the r i ta l  fact in 
the case. H e  distinctly instructed them that they could not conlict the 
defendant unless he received the goods "which he knew were stolen." 
There was strong evidence that  he knew they had been stolen. H i s  con- 

I cealment of them in the attic of his house, and especially of the waist on 
his person, was convincing proof of his guilty knowledge, under tlie cir- 
cumstances surrounding the concealment. There is really sufficient evi- - 
dence of a conspiracy betreen all the parties to commit extensive rob- 
beries o r  stealings by wholesale quantities. I t  is quite impossible to 
believe that  the defendant did not know how the goods were obtained, and 
that  his generous relatiyes did not come by them honestly. That  which 
a man in  the defendant's position should have suspected, the jury had 
the right to infer that he did suspect, as f a r  certainly as was .necessary 
to put  h im on his guard and on his inquiries, and they might conclude, 
if they saw fit to do so under the evidence, that  he had made the proper 
and usual inrestipatioli and discovered the facts, if he mas not already 
cognizant of them. 2 Wharton Cr. Law (2d Ed. ) ,  p. 1449; Collins v. 
State, 73 Am. Dec., 426; Comnz. v. Finn, 108 Mass., 466; Frank 2'. State, 
67 Miss., 125 ; 8. I , .  Qoldmun, 47 Atl. Rep. (N. J.), 641; S. u.  Adams,  
Anno. Cases, 1914 B, p. 1109, where the correct principle is stated and 
illustrated. 

The other exceptions are either formal or without any merit. 
N o  error. 

STATE v. LONKEP OAKLEY. 

(Filed 11 December, 1018.) 

1. Criminal Law-Involuntary Manslaughter-Negligence-Evidence-Con- 
tributory Negligence. 

Contril~ntory negligence is not a defense to a charge of involuntary 
manslaughter, and may only he conqidered in its relevancy to the question 
of tlie defendant's neqligence, whicl~ must be in a greater degree than 
that required to sustain a ciril action for damages. 5'. c. T a ? z k e r s l ~ ~ ,  172 
9. C . 939, cited and applied. 

2. Criminal Law-Evidence-Nonsuit-Trials. 
While the eridence upon a trial for involuntary manslaughter mu\t be 

comidered in the light most farorable to the State, upon defendant's 
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motion as of nonsuit, i t  does not require the inference of the worse intent 
of which tlie evidence is possibly capable. 

3. Same-Automobiles-Speed Limits. 
Upon a trial for involuntary manslaugliter, the evidence for both the 

State and the defendant tended to shorn that the defendant was traveling 
along a country road, driving an antomohile a t  a lawful speed, and ran 
upon and killed the deceased while endeavoring to pass the forward 
machine, which had stopped a t  the home of the deceased; that the de- 
ceased was a lad, and, becoming confused, stepped from the space be t~een  
the two machines, where he could hare safely remained ; that the deceased 
and his competent driver knew that the defendant was followiug them, 
and with this knowledge the deceased alighted in this dangerous position ; 
that the prisoner knew tlie cleceased was in the forward machine, driven 
by a careful and colngetent man, and also where he lived: Held ,  this evi- 
dence was insufficient to be submitted to the jury, and defendant's motion 
as of nonsuit thereon should have been sustained. 

APPEAL by defendant from Cline, J., a t  August Term, 1915, of 
WILKES. 

The defendant was convic'ted of involuntary manslaughter, and from 
the judgment upon such con~ic t ion  appealed to this Court. 

The  facts, as stated in  the l(rrief of the State, are as follows: 
Russell Mink, a young boy, about 11 years old, was killed on 30 May, 

1918, under the following circumstances: H e  was riding i n  a car of 
W. E. Colvard, sitting on the front  seat, to the right of Colvard, u7ho 
was driving. Following Colvard's car was that  of defendant Oakley, 
both cars running about 25 miles an  hour along a highway in  Wilkes 
County. Oakley knew the boy, knew his father, and knew the boy was 
in the car, and knew where they lived. When approaching Mink's 
house, which was on the left of the road, Colvard gave a signal (and 
this was so understood by the defendant) that  he was going to stop at 
Afink's house, began to "slow up" and direct his car to the left of the 
road. H i s  car did stop in front of Mink's, on the left side of the road. 
There is e~ idence  that  defendant knew that  the boy was sitting on the 
front seat, to Colsrard's right, and that  the steering wheel was on the 
left. The  defendant admitted that  when the car would go around curves 
he could easily see him, and when the car stopped "I had an  idea that  i t  
had stopped to let the Mink boy get out a t  his home." The boy did get 
out a t  the right, and into the road, and, seeing defendant's car coming, 
lost his head, attempted to run across the road in front of it, was knocked 
down and dragged by i t  about 20 feet, when, one of its hind wheels going 
across his  head, he was killed. I f  he had stopped short upon getting 
out, he would have avoided any danger, as the interval between the cars 
would have been from 3 to 7y2 feet. The  defendant was in  a hurry  to 
get to Wilkesboro, and, a t  the time he was passing the Colvard car, was 
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going at  the rate of 18 or 20 miles an hour, while the witness, Colvard, 
testified that he was going at  the rate of 25 miles an hou?. 

At the conclusion of the evidence the defendant mored for judgment 
of nonsuit, which was overruled, and lie excepted. 

Attorney-General Jfanning and Assistant Attorney-Genera2 Nash for  
the State. 

T .  C.  Bowie for defendant. 

ALLER, J. The conduct of the deceased, if amounting to contributory 
negligence, is no defense to the charge of involuntary manslaughter. 
Schultze v. State, Ann. Cases, 1912, C. 501; 2 R. C. L., 1213. I t  is, 
however, material and relevant to the extent that it bears on the question 
of the negligence of the defendant. 8. c .  Campbell, 18 Ann. Cases, 236. 

But negligence alone, whic11 might be sufficient to sustain a civil 
action, will not justify a conviction for manslaughter. 

The question was carefully considered in 8. v. Tankersley, 112 N .  C., 
959, and the following principle announced: "A11 of the authorities are 
agreed that in order to hold one a criminal, there must be a higher 
degree of negligence than is required to establish negligent default on a 

1 mere civil issue, and that in order to a conviction of involuntary man- 
slaughter, attributable to a negligent omission of duty, when engaged in  
a lawful act, it must be shown that a homicide was not improbable under 
all the facts existent at  the time and which should reasonably have an 
influence and effect on the conduct of the person charged. . . . A neg- 
ligence which will render unintentional homicide criminal is such care- 
lessness or recklessness as is incompatible with a proper regard for 
human life. An act of omission as well as commission may be so crimi- 
nal as to render death resulting therefrom manslaughter. But  the omis- 
sion must be one likely to cause death." 

These are OF guides in determining'whether there is evidence of the 
guilt of the defendant, which ought to have been submitted to the jury; 
and while the evidence must be considered in the light most favorable 
to the State, this being a motion for judgment of nonsuit, "It  is neither 
charity nor common sense nor law to infer the worst intent which the 
facts will admit of." S .  I,>. Maney, 86 N.  C., 660. 

The fact which stands out prominently and about which there is no 
debate is that the defendant was not exceeding the speed limit prescribed 
by statute, and he was not therefore engaged in an unlawful act. He  
mas driving along a country highway with no one in sight except the 
occupants of the car in front. H e  knew the forward car was going to 
stop, and thought i t  was for the purpose of letting Russell Mink get out 
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at his home, but he also had notice that the occupants of the forward 
car knew he was running behind, because they had signalled him. 

Colvard, the driler of the front car, was a man of mature years, as 
the defendant kne~i~ ,  and he says Russell told him of the car behind. 
Wlien Colvard stopped at the U n k  home he left no room to pass on 
his left and the defendant turned to the right, still running at a lawful 
rate of speed, and as he passed the little boy got out of the Colvard car 
and ran in front of the defendant's car and was killed. 

Colvard, the principal witness for the State, testified, among other 
things: "Xy car was still ~vhen he stepped out and there mas plenty 
of room for him to hare stood by my car and let the other car pass. 
Apparently when he saw he was going to be hit he run ill front'of the 
car. Almost immediately when he stepped out of the car the other car 
struck him. The boy stepped out so quickly the other fellow had not 
had time to see him before it happened." 

We fail to see in this any evidence of recklessness on the part of the 
defendant, or any facts or circumstances ~ ~ h i c h  could reasonably lead 
him to beliere that his passing the forward car would probably cause 
death or serious bodily injury. 

Knowing that Colvard was a full-grown man, and that he and Rus- 
sell knew the car of the defendant was behind and running, the defend- 
ant might reasonably expect, instead of injury or death, that the boy 
would stay in the car until he passed, or if he tried to get out that Col- 
vard would not let him do so, or if he got out he would remain in a 
place of safety and mould not run in front of a moving car. 

I n  our opinion the motion for judgment of nonsuit ought to have 
been granted. 

Reversed. 

ADDEXDA ( b y  request). 

IN RE STONE (ante, p. 336) .  

FINDIXGS O F  FACT AND ORDER O F  CLERK O F  SUPERIOR COURT O F  

WAKE COUKTY. 

This motion to allow attorneys' fees in this proceeding coming on to 
be heard on 29 June, 1918, and being heard, the court overrules the 
motion to dismiss for want of jurisdiction, and the said guardian ex- 
cepting to the same, R. W. Winston, Col. John W. Hinsdale, and John 
W. Hinsdale, Jr., testify in the case. I t  is agreed that all orders, 
records and evidence, including orders, pleadings, judgments and decrees 
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in this litigation in all the courts, constitute a part  of the evidence now 
taken. 

The follo-r~ing facts from the evidence are found in addition to what 
appears in the record : 

Emmet P. Stone was appointed next friend of the infant, Thomas S. 
Stone, in September, 1916; previous to said date he had employed 
31. N. Amis in  this matter. Subsequent to said time he employed 
Winston & Biggs as attorneys to represent h im as next friend of said 
infant ,  and he likewise continued the employment of N r .  d m i s  after 
he v a s  appointed next friend. The amount of the fee to be paid said 
attorneys was not agreed upon or mentioned, but the nfxt friend in- 
structed them to recorer the said infant's part  of the $10,500 in litiga- 
tion. 

The  administratrix, Xrs .  Stone, filed her final report 22 June, 1916, 
in which she stated that $10,500 was paid her not as administratrix 
but i n  her indiridual cnpacitv, and that  i t  was not included in her report 
as administratrix. The clerk heard protracted argument and adjudged 
that  when she rece i~ed said sum as administratrix, by oppration of lam, 
it passed to her as guardian, and she mas responsible as guardian f o r  
tx-o-thirds of same which belonged to her ward. She appealed to the 
Superior Court and lost, and then to the Supreme Court of North Caro- 
lina and lost, and then to the Supreme Court of the United States and 
her appeal was dismissed became her attorneys comn~itted the error of 
app l~ i r iq  for a writ of error instead of a certiorari. 

Winstou & Biggs and 31. 1. Amis rendered necessary serrices for the 
nest friend in the Superior Court before the clerk and before nonil ,  .T., 
i n  the  Supreme Court of S o r t h  Carolina, in the Supreme Court of the 
United States, and then again before the clerk, and again before Judge  
Ferguson i n  the Superior Court, and again in the clerk's court to require 
her to file a final account and to include the sum of $6,500, and upon 
a motion to attach her for contempt. 

I n  each matter she filed an  answer, attempting to raise a Federal 
question and claiming that  she was not estopped by any proceedings 
because the United States Co~ l r t  had not passed on her appeal. Said 
attorneys instituted suit in the Superior Court, filed a complaint and 
notice of lis p~nd111s  to bind the house a11d lot which she p u r c l ~ a s ~ d  
vrith the money paid her by the railroad for the death of her husband; 
that  she did not recognize the interest of said infant i n  said fund until 
this proceeding  as 1)egun ; that  she conr erted the said sum to her own 
use in  purchasing a house and lot and taking a deed in  her own name 
and in lending out the same in her own name, and that  that condition 
exists now. That  the senices of said attorneys were necessary to pro- 
tect said infant's estate and were valuable, and that  the result of said 
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services was the addition of $6,500 to said estate. That Col. John W. 
Hinsdale and John W. Hinsdale, Jr., are attorneys of this bar in good 
standing and large experience, and that after hearing the testimony of 
R. W. W i p t o n  as a witness, and from their knowledge and experience 
as lawyers, testified that $1,000 was a reasonable fee for services ren- 
dered. That a printed brief was filed in  the Supreme Court of North 
Carolina and of the United States, and an oral argument in both courts ; 
that R. W. Winston went to Washington and was out of his office four 
days in  the necessary representation of said case to the United States 
Supreme Court; that the necessary expenses of said trip which he paid 
was about $50, and that he has paid the necessary costs of the case as 
i t  proceeded; that the next friend is the uncle of the infant on his 
father's side; that he has never had any funds or property of the infant 
in  hand; that said next friend acted throughout the said litigation in 
good faith; that each step taken was necessary to protect the infant's 
estate, and but for the same the infant might have lost the entire 
$6,500; that the matters involve delicate and difficult law questions 
which have been hotly contested by Mrs. Stone and her attorneys; that 
.the attorneys of the next friend have had numerous conferences and 
have given a great deal of time and attention to the preparation of the 
case; that the Supreme Court of the State was divided on the case by a 
3 to 2 vote. 

Upon the foregoing facts and from the entire record it is adjudged 
that the fund of $6,500 recovered in  this litigation, and a large portion 
of which is now in the guardian's hands and under the supervision of 
this court so recovered for said infant by the efforts and labors of said 
next friend and his attorneys, should not escape the necessary costs and 
expenses incurred in its recovery, and that in addition to the other costs 
to be taxed by this court that $650 be by said guardian paid into this 
court as necessary and proper costs of the attorneys of record in  making 
and saving said recovery to said infant's estate. I t  is ordered that the 
said guardian pay said sum of $650 into this court for said purposes. 

From this order the guardian appeals, and so do the attorneys for 
the next friend. The bill of the attorneys will constitute a part of the 
record. (Signed) MILLARD MIAL, C. 8. C. 

JUDGMENT O F  STACY, JUDGE.  

This cause coming on to be heard at  the June Term, 1918, of Wake 
Superior Court, before Hon. W. P. Stacy, judge presiding, upon the 
appeals by both sides from the order of Millard Mial, Clerk of the 
Superior Court of Wake County, entered in this cause on 29 June, 1918, 
and being duly heard, after due consideration and after argument by 
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counsel for each side, the findings of fact of said clerk are in all respects 
approved and confirmed by the court, except the allowance of $650 to 
the attorneys for the next friend; and as to that the court is of the 
opinion, and so finds, that said sum is not a reasonable fee, but that 
$1,000 is a reasonable and proper fee for said attorneys, and the find- 
ings of fact and order of said clerk is modified in this respect. 

W. P. STACY, Judge Presiding. 





PROCEEDINGS O F  THE 

NORTH CAROLINA BAR ASSOCIATION 
I N  T H E  S U P R E M E  COURT ROOM 

RALEIGH, 4 JANUARY, 1919, ON THE OCCASION O F  THE CENTENNIAL 

CELEBRATION OF THE 

ONE HUNDREDTH ANNIVERSARY 

O F  THE ESTABLISHMENT OF 

THE SUPREME COURT 
O F  ITORTI1 CAR0LIX.I 

The speakers chosen for the occasion and their remarks appear as follows: 

d C E X T V R Y  O F  LAW IIN NORTH CAROLINA.  

A fa i r  test of the worth of a government is the affection in  which it 
is held by the citizen. I t  is by this standard me 101-e to measure our 
bral-e State. Wherever a Korth Carolina man may go, his heart remains 
with his people; the sy l r a~ l  To6 wandcxrer through the ~voods;  Momit 
Alitcliell, standing forth without a peer; the bleak sand-dunes of Kags 
Head-every foot of ground is dear to us. As the wintry minds blow 
through her forests of pine, or the sounding waves beat against the 
shores, mhere Virginia Dare mas born, or the Cape Fear  majestically 
sweeps to the deeper sea, it  is of Moore's Creek, Guilford, Icing's Noun- 
tain, and of freedom, they tell-it is of unyielding resistance to unjust 
authority, of undying devotion to free gorernmel~t,  based upon law. 
This is our  heritage, this our birthright. 

How has i t  come about, that  there is still one spot on this mad and 
frantic globe, one spot where no red flag has eyer waved, where the peo- 
ple are  confiding and contented, mhere the God of our fathers is  still 
enthroned ? 

CONSTITUTION-ARII OF COVENAKT. 

One who loves his State as a true son should lore her will t ry  to 
make true anmer .  We are a people, one in race, one in  language, one 
in religion, and one in  ideals; a people ~vithout itching ears. We have 
no great cities; our per capita m-enlth is evenly distributed; eighty per 
cent of our population are tillers of the soil; more than fifty per cent 
of the white adults are landowners; less than one-half of one per cent 
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are foreign born-gre.tt auxiliaries, no doubt, to a stable and conserva- 
tive governnient-but greater, far greater, than these are our just and 
equal laws, administered without fear, favor or affection, reward, or the 
hope of reward. I f  our sister States of the South have had such states- 
men as Jefferson, Calhoun, and Clay, they have had no such jurist as 
Ruffin. Morley, I think, rightly contends that the great magistrate has 
as least as good a title to the front place in the Temple of Fame as the 
highest political servants or leaders of the State. 

The distinguishing feature of our American Commonwealths is their 
constitutions. The attitude of North Carolina toward her Constitution 
manifests the reverence in which we hold it. Only once in a hundred 
and forty years has North Carolina materially changed her fundamental 
law. Louisiana and Georgia have each had seven constitutions; Vir- 
ginia, Arkansas, and South Carolina have had five each; Pennsylvania 
four, and Illinois, New York, and Delaware three each. 

As to our national charter, others may look upon it as dishonest, but 
North Carolina judges, in the main, agree with Burke that no man 
should approach to look into its defects or corruptions but with due 
caution; that he should never dream of beginning its reformation by its 
subversion; that he should approach to the faults of the State as to the 
wounds of a father-with pious awe and trembling solicitude. By this 
wise prejudice, we are taught to look with horror-on those children of 
their country who are prompt rashly to hack that aged parent in pieces 
and put him into the kettle of magicians, in hopes that by their poison- 
ous weeds and wild incantations they may regenerate the paternal con- 
stitution and reno~ate  their father's life. Our judges feel, with Web- 
ster, that written constitutions sanctify and confirm great principles, but 
the latter are prior in existence to the former. Bryce expressed the same 
idea 'that our National Constitution is the ark of the covenant, whereon 
no man may lay rash hands; and Bryce was but following De Toque- 
ville, &I. Emile Boutmy, Gladstone, Lieber, and Henry Maine. 

Our first State Constitution was adopted at Halifax in 1776. I t s  
founders were determined that not one ^drop of blood which had been 
shed on the other side of the Atlantic during seTen centuries of contest 
with arbitrary power should sink into the ground, but the fruits of every 
popular victory should be garnered up in this new government. Neither 
Greece nor Rome was their model, nor was Plutarch's Lives or Rous- 
seau's Social Compact their guide. Unlike Mirabeau, Danton or Robe- 
speare impracticable, high-sounding, they were lerel-headed and work- 
able men; Hooper, Earnett, Abner Nash and Samuel Ashe, the con- 
servatives,standing stoutly against the radicalism of Bloodworth, Person, 
and Wiley Jones. The result of their deliberations was a wise and prac- 
tical compilation of the fundamental p~inciples which mankind, climb- 
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ing upward for centuries, had wrested from kings and tyrants, each word 
wet with the blood of heroes; Magna Charta of King John, of Henry 
111. and Edward I., the Petition of Rights of Charles I., and the Habeas 
Corpus acts of Charles I. and Charles II., and the great Bill of Right 
of William and Mary. 

One hundred years ago, and as i t  is today, the common law of Eng- 
land was the law of this State, and there were then fern statutes regu- 
lating human conduct or controlling human affairs. At that time our 
highways were of mud; there were no railroads, few corporations, no 
complicated machinery, and little commerce. The common law of Eng- 
land was well adapted to these primitive conditions and to the life of a 
simple and turbulent people, its very rigidity and harshness increasing 
its effectiveness. I t  was a day of abstractions and scholasticism. Schol- 
ars were interested in words, not in things, their concern largely being 
to distinguish and d i d 3  a hair twixt south and southwest side. 

I t  is not fair, I think, to berate our forefathers because they did not 
enjoy the blessings of mliversal suffrage and the benign laws which we 
haae today. More urgent things at  that time demanded their attention. 
First the blade, then the ear, after that the full corn in the ear. They 
had not forgotten the military policy of the Celtic nations, the Goths, 
the Huns, the Franks, the Vandals, and the Lombards, who poured 
themselaes all over Europe after the fall of the Roman Empire and 
established the feudal system on the continent and in England; so 
firmly indeed in England that not until the twelfth year of Charles 11. 
was it abolished (and in Germany not until November 11, 1918). A 
system of slavery more complete cannot be imagined, with its aids, 
relief, primer-seisin, wardship, control after marriage, fines and 
escheats. Nor were the doings of the Stuarts and the Georges forgotten, 
taxation without representation, the suspension of the writ of habeas 
corpus, ship money, the forfeiture of charters, and the encroachments of 
the sovehign. The early patriots greatly feared a judge owned by king 
or commonwealth, whose sole office was to do his master's bidding. 
Bloody Jeffreys was to them more than a warning, and they resolved 
that another Thomas Moore should not die for conscience sake, nor 
should another Bedford jail imprison a Bunyan, innocent of crime. 
Free speech, free thought, free conscience, a free religion, and the funda- 
mentals of a free existence mightily concerned our forefathers in '76 
and 1819. 

North Carolina was not ripe for progress until the decade, 1830 to 
1840, when England's reform movement of 1832 abolishing slavery, 
emancipating the Catholics, and culminating in the reform bill of that 
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year swept across the Atlantic and made its impress on this Common- 
wealth. I n  1835 a constitutional convcrltion composed of the ablest men 
of their day was held in Raleigh. I t  changed the basis of representa- 
tion by abolishing borough towns, xvhich had possessed the right, s u o  
vigore,  of additional members in the General Assembly; by taking away 
from the General Assembly the election of the Gorernor and by giving 
this privilege to the people; by taking the right to ~ o t e  from free negroes, 
and by striking out the sectarian rest for office-holding. These reforms 
were passed by the smallest margin possible-31 to 30 in the Senate, 
four Eastern Senators uniting with the Western Senators chiefly from 
patriotic n~otives, but also because of the Catholic emancipation pro- 
vision which removed all doubt of the right of the beloved Judge Gaston 
to hold the ofice of Supreme Court Judge, to which he had just been 
appointed. An era of prosperity followed. The old laissez faire policy 
of Nat. Macon received its first blow. The attention of the State was 
turned toward the building of roads and highways, the inauguration of 
a public school system, the deepening of rivers and harbors, the con- 
struction of railroads, and to general internal improvements. 

I11 1833 a great industrial convention had been held in Raleigh. I t  
was composed of a hundred and twenty-five delegates from many coun- 
ties. Many delegates favored a plan of railroad construction from 
north to south, but a larger number advocated connecting our seaboard 
with the mountains of this State and Tennessee. The plan finally 
adopted was to construct a railroad from Shephard7s Point, now Xore- 
head City, running through Goldsboro, Raleigh, Greensboro, thence on 
to Asheville, Murphey and Ducktown. 

"To this era belong the erection of the present State Capitol, the 
building of the North Carolina Railroad, the Atlantic and North Caro- 
lina Railroad, the beginning' of the Western Korth Carolina Railroad, 
the organization of the Xorth Carolina Agricultural Society, the erection 
of the first hospital for the insane, the founding of the State School for 
the Deaf and Dumb arid the Blind, the establishment of a system of 
public schools, the expansion of the University from a local high school 
v-ith ninety students into a real college, v-hose fire hundred students 
represented eyery State from the Potomac to the Gulf of Ilexico, and 
many other progressive measures that lie at the very foundation of the 
present prosperity, honor and glory of the State." 

These forward mo~emeats came none too soo11. Prior to 1530-40 the 
old State was in a bad may educationally, industrially, and politically. 
Few of the people could read and write. East was divided against West. 
The rotten borough system gave the balance of power to the Eastern 
counties, having a smaller population than the West, and atrophied by 
hundreds of thousands of human beings in slarery. Previous to the 
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Convention of '35 the Governor had usually been so subservient to the 
Legislature that made him that he mas merely a figure head. From 
'30 to '40 the population of the State was practically a t  a standstill. 
The census of 1850 showed that one-third of all native North Caro- 
linians were living in other States. I t  has taken many years and much 
effort to overcome the inertia of those dreary days. That our people 
did not perish is due to the vision of those early men of the Republic 
who guided and followed its destiny. 

Time would fail me to tell of the vision of Archibald D. Murphey, 
the wisdom of Swain, and the labors of Bartlett Yancey, Joseph Cald- 
well, Calvin H. Wiley, John M. Norehead, Calvin Graves, Villiam A. 
Graham and others. Suffice it to say, that because of these men and of 
their co-laborers in executive chair and legislatire halls there came about 
an "era of progress that within the next quarter century raised North 
Carolina from the lowest to the highest rank among the slave-holding 
States of the South in  all those things that make for the material, in- 
tellectual and social uplift of the people." 

The work of these men has been taken up by Vance, by Jarvis, and 
by Aycock, until the dream of Murphey has become the commonplace 
of today. Railroads bisect our State from sea to mountains; Beaufort 
is soon to be a real harbor of refuge. An inland waterway uniting our 
sounds and bays and lakes from the harbor of Boston to the mouth of 
the Rio Grande seems assured ; the great Bankhead and Capitol to Capi- 
tol Highway, and lateral highways, make travel easy and delightful; a 
six-months school term, just provided by constitutional amendment, will 
move us high up from our old place near the foot of column of illiteracy. 
Chapel Hill, under the guidance of Battle, Winston, Alderman, Tenable, 
and Graham, has become, if not the foremost, perhaps the most service 
able, unh-ersity of tile South; and the brain of XcIver conceived, and 
with the aid of Koble, Joyner and others, has made possible the higher 
education of our women. Spirituous liquors have been excluded from 
the State, and other progressive and benign laws have been put into 
effect. Agriculture has not been neglected. The A. & E. College has a 
great future. Seed selection, soil analysis and fertilization, crop rota- 
tion, animal industry, pig clubs for boys, canning clubs for girls, farm- 
life schools and comprehensive home demonstration work are remaking 
our rural sections. Today Xorth Carolina spins more cotton than she 
produces (and more than any Southern State), raises mor'e wheat than 
she consumes, has the largest per acre cotton yield, is first in  the value 
of tobacco produced, near the top in the production of sweet potatoes, 
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peanuts, apples, peaches and sorghum, and is in the seventh or eighth 
place in  the aggregate wealth of her farm products. 

The most radical change in our fundamental lam took place in 1868, 
when a new Constitution was adopted. The Constitution of 1776 dealt 
mith general principles only, leaving the details to legislative control 
and supervision, whereas the Constitution of 1868 deals with the details 
of Government. Of such constitutions, Bryce says that they are no 
more than codes. I t  may be remarked that prior to 1866 there were no 
appeals from our Supreme Court to the Supreme Court at Washington. 
Now, such appeals are frequent, having to do mith interstate commerce, 
the riolation of contracts, Employers' Liability Act, and the Fourteenth 
Amendment to the Constitution. 

I n  the last century much has been accomplished through the law- 
making pox-er to meet the spirit of an enlarged and universal democracy. 
Human slavery has been abolished and the former slave and his descend- 
ants enrolled among the electors. A homestead of one tho~lsand dollars 
in land and five hundred dollars in personal property has been provided. 
By the Constitution of '76 only persons owning fifty acres of land could 
vote for a State Senator, now all electors ~ o t e  for such Senator. A11 
judges, county and Stnte officials, including the Governor and United 
States Senators, are now elected by popular vote. A State Primary 
Law has been on the statute books a short time. I t  has not been suffi- 
ciently tested to justify itself. I n  State elections at least, i t  seems to be 
a failure. The door is open quite wide for any person to become a can- 
didate, but the cost and labor of reaching the voter is great, and there 
are fewer entrances for office than under the old con\-ention plan. The 
average elector knows little of an obscure candidate residing in some 
other county. No doubt the primary will be of value in emergencies, 
when the advocate of some great popular movement and his cause have 
become one in the minds of the people. Imprisonment for debt has been 
abolished; dueling, lotteries, and gambling, thought to be the special 
privilege of gentlemen a hundred years ago, have succumbed to corrosive 
statutes sustained by n wise public sentiment. The rights of women 
have been greatly enlarged. Women are now entitled to the products of 
their own labors and to damages recovered for  injury to her person or 
property; she may sue alone, execute a contract, and make a will dis- 
posing of her real and personal property without the consent or joinder 
of her husband. And she may be divorced for the one cause formerly 
allowed to the husband alone-adultery. 
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The Code of Civil Procedure, modeled after the Code of New Pork, 
was adopted in 1868. I t  supplants common law, pleading, and practice. 
John Doe and Richard Roe and Jacob Moreland, the impecunious com- 
mon vouchee, are no more. No longer does the irate landowner begin 
his action by the absurd way of writing a note addressed to his "dear" 
friend, demanding an interest in the term. All such fictions are swept 
away and in all cases the real party in  interest must now bring suit. 
The distinction between law and equity has been abolished. There is 
only one form of civil action. Pleadings have been greatly simplified 
and must contain a plain and concise narrative of the facts, and are to 
be liberally construed for the promotion of justice. A defendant in a 
civil action can testify in his own behalf. Proceedings supplemental to 
execution have taken the place of equitable f i .  fas. and other suits to 
discover assets of dishonest debtors. 

We sympathize with our forefathers in their fears of judicial tyranny 
and appreciate the safeguards which they threw around an accused per- 
son, but i t  would seem that they sometimes exceeded the bmnds of 
caution. Take the first case in this Court. It may be found i-1 3 Mur- 
phey, a t  page 1 (State v. Jim). I t  seems that one Jim, a sla re, was 
indicted for breaking into a dwelling-house with intent to steal a bank 
note. The indictment concluded most fortunately for the aforesaid 
Jim, "contrary to the form of the statute in such case made anc! pro- 
vided." Now a t  that time there happened to be two statutes regulating 
the larceny of bank notes. The bill, therefore, was quashed and r new 
trial granted because i t  concluded in the singular "contrary to thr form 
of the statute" in such cases made and provided, instead of in the plural 
"contrary to the form of the statutes" in such cases made and provided. 
"The defendant is by this indictment," said the Court, "referre I to one 
statute. Which shall he examine to prepare his defense? W-ilst he is 
preparing his defense under one law, the prosecutor is arranging the 
charge under another, and by the perplexity thus occasioned an innocent 
man may be surprised into a conviction." 

There has been progress since State v. Jim! Indictments, and spe- 
cially those for murder and perjury, have been much simplified and 
shortened. They need not conclude against the form of the statute or 
statutes at  all. I t  is not necessary to give the exact date of the alleged 
offense or the exact amount alleged to have been stolen. Our statutes 
of jeofails have wisely cured all these trivialities. The accused person 
may testify in  his own behalf, and when the guilty party is finally con- 
victed the sentence is executed under an order of the Governor, without 
awaiting the next term of court. 

4-78 
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Death by electrocution has been substituted for hanging and corporal 
l)~~ilishment has been abolished. The number of capital felonies has 
beell reduced from a round dozen or more to four. Xurder has been 
dixided into first and second degree-first degree being that accom- 
plished by premeditation, deliberation, and willfulness, such as burning, 
pdsoning, torturing and lying in wait. Burglary has been divided into 
two degrees, it being 11om punishable with death only when the felony is 
committed in the night-time, in a dwelling, actually occupied, and the 
same as to arson. We no longer imprison children in the State's Prison 
or the jails; we commit them to the boys' reformatory or training school. 
h d  perhaps the most salutary change in the treatment of prisoners 
relates to their life in prison. The humane spirit of the day demands 
cleair and well-rentilated jails and county homes, wholesome food and 
gcod clothing, various forms of diversion, rewards for good conduct, a 
di~is ion of the unfortunates into three classes-one called the Honor 
Class-and some compensation, but not yet enough for work performed. 
One visit more from Xrs. Ballington Booth, sister to the man "within 
closed walls," with her large s y m l ~ ~ t h y  and moring eloquence, and Jack 
Mills himself would be pleased with our prison conditions, I am sure. 
To Dorothy Dix and James C. Dobbin we are largely indebted for our 
first hospital for the insane, and this was followed by other like hos- 
pitals and by hospitals for the deaf, dumb and blind, the tubercular, the 
feeble-minded, and homes for orphans, a total of more than five thou- 
sands of these unfortunates now having the tender care of the State. 

Statutes of a general character have also been passed to facilitate the 
~tdministration of justice. Statutes have no roots, we are taught, but 
judicial decisions are seldom without them. And yet, behind many a 
remedial statute is some dissent of a virile minority, or some impossible 
situation into which the law has been thrown by an ill-considered deci- 
sion. There may be, and often is, a long struggle between the forces of 
reaction and of progress, but the end may be seen from the beginning. 
Take, for example, the opinion of Lord Abinger, Sir James Scarlett, 
England's greatest advocate, in the case of Priestly z l .  Fowler, holding 
that the master is not liable for the negligence or" a fellow-servant. I t  
took three-fourths of a century to reverse this wrong to society. I t  fur- 
nishes, says the Ohio Court, one of many instances of how little some of 
the most shining talents of the advocate appear to prepare their pos- 
sessor for the office of judge. The first fellow-servant decision in this 
State was Ponton 'L'. R. R., and it followed the English decision. This 
doctrine of fellow-servant mas abolished by statute in North Carolina not 
until the year 1897. 
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Perhaps the wisest of these remedial statutes is the Connor Act of 
1885, requiring all deeds to be registered, and practically placing an 
unregistered deed on a footing mith an unregistered mortgage. P r io r  to 
said act, no one could mith safety make a loan on North Carolina lands, 
and foreign capital aroided the State. 

Because of such decisions as Busbee  v.  Conzmissiorzers, declaring that  
an action to remow cloud from title to land would not lie if the com- 
plaint alleged that the -;aid claim was inr d i d  ("what is the necessity 
for the suit, then. if the claim is not good," said the Court, and dis- 
missed the action), the Jacob Battle Act mas passed, and now any per- 
son, whether in o r  out of' possession, can bring a party into court claim- 
ing an  interest in land and contest his claim and remove the cloud. If 
one makes obligation to conxey land and afterwards dies his executoi 
o r  administrator, after the ob'igation is registered and upon receipt of 
thc purchase money, may execute a ral id deed to the obligee. 

You may now join in one suit a cause of action for debt, or on account, 
or  for  tort, and in the same action attack defendamt's fraudulent deed 
executed to aroid paying his just obligations. Great progress has been 
made in retaining jurisdiction of causes, if the court to which the 
appeal has been taken has jurisdiction, although the court in which the 
litigation originated had no jurisdiction. Amendments to pleadings and 
to records, eTen in this Court, are liberally allowed in thc interest of 
substantial justice. 

Sapoleon was no doubt the niost I ersatile of the children of men. 
H e  reformed ererything-war, finance, arts, governnlent, religion, and 
the law. On his Code Kapoleon his fame rests secure. To simplify and 
perfect the law has been the labor of mankind from Lycurgus to David 
Dudley Field and Roscoe Pound. The problem is how to so simplify 
the law as to axoid technicalities and delays and yet preserve personal 
and property rights. This great task has had the attention of this 
Court and of this Association and much free adxice has be211 offered b j  
enthusiastic reformers both on and off the bench. I submit, mith be- 
coming diffidence, that  t h e  o n l y  r e m e d y  i s  t he  t r ia l  judge. Continuances 
are too easy, cross-examinations too prolix, and speeches too long-and 
the& are evils the tr ial  judge can correct. There are no delays in  this 
our  Supreme Court. With  each recurring first Tuesday in February 
and last Tuesday in  August, as that faithful old timepiece ticks out its 
ten of the o'clock, a brand new bill of fare, a la carte, is ready for the 
expectant brethren whose speeches of three-hours length, cut to thirty 
minutes under Rule 33, come forth under high pressure. 

I t  is  the sense of the lawyers of this State generally, I think, that  the 
Code of Civil Procedure, together with the amendments, under the lib- 
eral  coastruction of this Court, gives the framework fo r  the speedy and 
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safe dispatch of the business of courts. The Code of Civil Procedure is 
an improvement on common-law pleading and practice, as cases are now 
tried on their merits and upon the main issue. The Code may not be 
so accurate or scientific as common-law practice, and undoubtedly i t  
gives this Court great leeway to affirm or reverse in the interest of sub- 
stantial justice without doing violence to any well-recognized legal prin- 
ciple. Adopted at  the end of the Civil War, brought to this State by 
caypet-baggers and scalawags against the wish of bench and bar, the 
fact that it is still with us is the best evidence of its worth. I t  is rarely 
the case that a new trial is granted because of a mistaken remedy under 
the Code. I f  one is in doubt as to whether he will bring an independent 
action or make a motion in the original cause, he simply does both and 
then consolidates. I have examined the last volume of our Reports and 
find that no new trial is therein granted because of error in pleadings. 
Judge Dillard while a member of this Court was in doubt as to whether 
he should accept the degree of LL.D. from the University, because he 
did not know whether old Mybra Gulley should have brought an inde- 
pendent action or moved in the cause! I f  this is the only obstacle to 
such honors we should now have many learned doctors in our midst. 
Much delay would be avoided if a three-fourths or four-fifths verdict 
were allowed in civil cases. The Legislature of 1919 will do the State 
some service if i t  shall break away from this fetish of a unanimous 
verdict. I t  seems strange that in a republic where the majority rule 
and rule supreme, and with the delays and wastage of hung juries, we 
should still require all twelve jurors in civil cases to be of one mind. 

The doctrine of harmless error, like a specter, haunts appellants. I f  
the merits are with the appellee, if substantial justice has been done, 
he may feel reasonably safe; but if an act of injustice can be seen in 
the record, well may he t r e m b l e t h e  slightest error will undo him. The 
tragedy of the law is when some appellate court, in the interest of sup- 
posed innocence or to suppress a supposed fraud, wanders from the 
beaten leg& path and at the same time fails to discover on which side 
justice really lies. Failing to set forth in the record what the excluded 
answer to the obnoxious question would have been is the lion in the 
pathway of new trials if substantial justice has been done; but if in- 
justice has been enacted into law, this usually benign and sleeping prin- 
ciple awakens into life. "Quacunque via data," justice is done, "Fiat 
justitia mat coelum." Sometimes the trial judge excludes a mass of in- 
competent evidence, and afterwards in arraying the contentions to the 
jury repeats such excluded evidence. I t  is exasperating to hear the 
appellate court say in a cold manner that they do not grant new trials 
because of error of the judge in arraying evidence. I n  addition to the  
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codification of our Civil Procedure, we have codified most wisely the 
law of "Negotiable Instruments," "Corporations," "Partnerships," and 
"Executors and Adhinistrators." 

To be a judge satisfactorily to one's self is not, nowadays, an easy task. 
H e  should be just and do right and not thwart the intelligent will of 
the people; but he must not decide so as to make himself ridiculous in 
the eyes of the judicious and to the delight of the groundlings. To be 
a judge and yet to so miss the lam that impartial law journals and 
writers hold one's opinion up to merited ridicule, what could be more 
galling! Of the Chief Justice's opinion in the Tobacco Cases, Judge 
Harlan, in his dissent, declared that it m7as as sensible and learned as 
if he had said that black ~vas  white and white was black. Sometimes it 
happens that an error is made in an opinion of the Court, funds are 
distributed under the erroneous opinion, a petition to rehear is filed and, 
perforce, denied, and the principle is finally overruled in some other 
appeal. The point first decided, and then reversed, was that the lien of 
a judgment on the lands of a debtor should be displaced in favor of a 
junior mortgage. 

An examination of the Revisal mill disclose that scores of sections 
have been enacted to fill some gap in the law, to meet some knotty prob- 
lem, or to resolve a doubtful construction. One wise statute, as Pro- 
fessor Mordecai in his Lectures remarks, is worth a dozen decisions of 
the Court. For example, our betterment statute, in some cases, takes 
the place of a vendor's lien; the question which puzzled the Washington 
Suwreme Court, "Is a husband who kills his wife entitled to the insur- 
ance on her life?" is put at rest by a statute denying such right; nor is a 
divorced person entitled to any portion of the estate of the spouse. Un- 
gathered crops of a decedent belong to the personal representative and 
shall not pass to the widow undcr a will. The appointnient of a person 
as executor shall not discharge a debt due by him to the estate; heirs 
shall be jointly and not severallv liable for the debts of their ancestor, 
but not beyond the property acquired. Lord Campbell's Sct,  giving a 
suit for death by wrongful act, is a part of our jurisprudence and is 
most liberally construed. I n  many States the Employers' Compensation 
Act has superseded this statute. All doubt as to the legal status of ille- 
gi t imate~ and half-blood and after-born children has been removed by 
statute; and wise provision has been made to supply lost or burnt records 
or to make easy proof of the same. Curative statutes relating to defect- 
ive probates and registration of conveyances have served a useful pur-' 
pose in strengthening and preserving titles to real estate; and the actual 
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~ossession of land for a short time under color, or for a longer time 
without color. ripening such possession into a legal title, has been wisely 
provided. Ours is the only State requiring a g r e a t ~ r  length of time to 
ripen title by adverse possession as between tenants in common than 
between strangers. Our  registration laws meet the reauirements of the 
Federal Reserre system, and much money has been invested therein on 
the easy amortization plan to persons actually enyaged in agriculture. 
Time, which is silently pullinq down and destroviny the handi~vork of 
man, is  just as surely buildine up the title to his r e d  estate i n  posses- 
sion. Legacies which formerly lapsed if the legatee predeceased the tes- 
tator are now preserved in the lineal line. The attempt to cure by 
statute d ~ f e c t s  in deeds because of vagueness of description has naturally 
proren abor t i~e .  The  statute of frauds requires all contracts relating 
to land to be reduced to writing; and if the deed is lacking in an essen- 
tial element, no statute can supply the defect. Stocks of goods may not 
be sold in bulk except upon notice to all creditors; aud assignments for 
the benefit of creditors are safeguarded, the assiqnor being required to 
file his list of creditors and malie due report to the clerk of the Snperior 
Court. Suits for libel and slander are of ancient origin. The  absurd 
ruling that  "Thc ereater the truth the greater the libel7' liav long since 
gone to limbo, and almost anything pertinent to the controrersv, even 
rumors, will be admitted in  mitigation of damages. Seisiu, which cave 
the old courts nluch trouble to define mid nppl;v, has been definrd by 
statute to be any right, title or interest in the inheritance. This  has 
been construed to enable the husband to inherit from his deceased child. 
leaving no brother or sister or descendants of such, and thong$ there 
may be an  outstanding estate by tlie curtesy or for life and although the 
husband was not of the blood of the ancestor from whom such child 
inherits. That  is to say, the husband is s e i z d  of tlie inheritance de- 
spite an  outstandiliq particular life estate. But  one is not entitled to 
a homestead, or  to dower, i n  a remainder. 

Let us now consider tlic attitude of this Court towards the work of 
the lawmakers. IIas this Court heard the voice of the people? The late 
Col. Tazemell Hargrore used to tell the story of an old man who lay 
dying. FIis two sons, one weak-minded, having been called to his bed- 
side, he said, "Xy dear boys, to Thomas I am going to leare the bulk 
of my fortune, and I mill appoint you, Richard, his trustee." "Father," 
said the weak-minded youth, %on7t you give Dick the bulk of the estate 
and make me his  t r u s t ~ e ~ "  

We recall that ,Jefferson wrote to Roane, "If the judges have the 
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pov-er to a n n ~ d  statutes in conflict with the Constitution, then the Con- 
stitntion axid l a m  are a mere thing of wax which they may twist and 
shape into any form they please." The pov7er of courts so to do has 
been disputed at all times. Sort11 Carolina, though "the freest of tlie 
free," v a s  a p i o n ~ e r  in upholding such power. Tn 1757 the highest 
Court in this State declared an act of tlie Lqislnture mlconstitutioiial 
and ~ o ; d ,  Judce  Iredell upholdin% the power and Governor Richard 
Dobks Speiglit chanipionine: tlie opposition. Iredell addressed an open 
letter to Speiglit, nliich text-vriters pronounce t l ~ c  ablest and most com- 
plete expositioll of tlie poncr of the judiciary oTer miconstitutiond leois- 
lation ~i~li icl i  had appeared in tlie nllole literature on the subject. 
G o ~ e r n o r  Speieht maintaincil tliat the judiciary had usurped all the 
functions of  go^ crnnie~lt. Judoe Iredell replied tliat mlien a j u d ~ e  took 
an oatli to support the Constitution, tliis 02th ouzlit to hind him, and 
that if a11 act of t l i ~  Lcpislature conflicted with the Constitution, to sus- 
tain it nolild he to do 7 iole~icc not only to the Constitutiou lout to the 
oatli he l i d  taken. 

The rnenihers of this ('ourt, at its c r~aniznt ion  in J a n w t r ~ .  1819, were 
of the I d e l l  school of tllouelit. Chief ,Justice T,iylor and Jndne FTxll 
xcre  gr:ithi:~tc~i of Willianl a l ~ d  I\I:lry Coliegc. tlie colleqc of John X a r -  
s11:ill. vitli nhom tlim, as n ell as Judge ITendcrson, the ablest juclce 011 

the helic.11, n e w  in full :~ccord. Tlicy maintained tliat it  i s  tlic duty of 
a j~ idcc  to c.wrci.c liis judgnicnt, mid not ljis n ill, and that ju t lge~ should 
he flee and indepcncleilt. 

T e  r ~ a d  in Jo l i~ i  Qu;ncV ,\dnnis' Diary a reniark of S e n n t o ~  G i l e ~  of 
Virginia. tliat lie alld nic.11 of the Jcfferqo~i scliool treated with thc~ ntnlost 
contenlpt illis i d w  of an i~ idepndei i t  j~idiciary. 

I n  a fcx nlonths after tliis Court x a s  organized, the epoc.11-niakiu: 
opinion of I \ Ia~dia l l  in the D n r f m o u i k  ('ollcgc cace mas de l i r~ rcd ,  hold- 
ing tliat the c~1i;titer of a co l l e~e  was a contract which tlie Legislature 
of Yew H x n l d l i r e  liad no riglit to alter in any material respect ~vitll- 
out tlie consc~it of tlie truqtees. I t  may be remarked that  Justice Gabriel 
Duvall, without mritilig a word, clisselited himself into immortality. 

S o l t h  C a ~ , o l i ~ ~ n  n-as soon confronted with a similar question in tlitl 
famous cabe of I lo1,r  aq~ t i i t s t  I i - e d e r s o n .  The question here presented 
was whether an office is tlie plivate property of a citizen. ?'his Court 
held tliat it was, and that  lie could be deprired of it 0111~- by the law 
of the land. lloii c agniiist Ilel1tlcrcon was not rexersed until early in the 
present century, \rhe11 it n a s  held tliat an office is not based on contract, 
but is held by right of tenure and is subject to the control of tlie Legis- 
lature. Idany vigorous dissents mere f i l d  before this consummation 
came about. Wlien courts cease to be farseeing and g i w  utterance 
to doctrinr.~ opposed to orderly and natural progress and dewlopment, 
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as in  the D a r t m o u t h  College case, the Dred S c o t t  decision, the I n c o m e  
Tax cases, they invite attack. I t  is to be wished that judges may so 
administer the important trust committed to them, with an eye not only 
to precedent but to manifest destiny, to things not of today or tomorrow 
but of a hundred years hence, that further attacks upon the system of 
which they are exponents will not be made. 

The doctrine of the recall of judicial decisions is so humiliating to 
an honest-minded judge that an office held subject to such thralldom 
would have as little of honor as of emolument. Our judges were first 
appointed by the Crown, afterwards by the Executive (together with the 
Council of State), then by the Legislature, and since 1868 they have 
been elected by the people. I n  some States the final plunge has been 
made and judges and their opinions are subject to popular recall. What 
a commentary upon the fickleness and instability of the people or upon 
the narrowness of the courts! The dignity of our judiciary has been 
upheld because the courts have usually, in the first instance, planted 
themselves upon the immutable principles of justice and right, having 
due regard to the rights of property and of the individual. 

I t  was early held that a corporation, to which had been granted a 
charter to operate a ferry or maintain a bridge across a river, had no 
exclusive right to such privilege, and that to so hold would be to create 
a monopoly, and that other bridge$ and ferries might be chartered, main- 
tained and operated. Indeed our Court has been careful to vitalize our 
declaration of rights, that perpetuities and monopolies are contrary to 
the genius of a free people and ought not to be allowed. For example, 
the grant to a bank of a perpetual charter with the power of charging 
any rate of interest that may be agreed upon creates a special privilege 
and is a monopoly and yoid. So the grant by the city to a corporation 
of the exclusive use of its streets for water-works constitutes a monopoly 

A " 

and is void. All attempts to unduly tie up real estate or create perpetui- 
ties therein have been wisely thwarted and we adhere to the English 
rule laid down in Peter  Thelusson's W i l l  case, a life or lives in being 
twenty-one years thereafter. For a like reason, the Rule in Shelley's 
case is firmly engrafted into the law of real estate. To give the first 
taker a fee simple, though the instrument seems to convey to him only a 
life estate. and to construe the words heirs or heirs of the bodv of such 
first taker as words of limitation and not of purchase, puts the lands in 
the channels of commerce and avoids entails. As our courts have well 
said, "It is not a rule of construction, i t  is a rule of tenure, a rule of 
law." Professor Mordecai in his comprehensive Law Lectures gives this 
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further reason, "Thou shalt not seethe the kid in  its mother's milk. 
Why not?  Because the law forbids it. So with the Rule in Shelley's 
case." 

Courts have had much trouble in giving effect to limitations in deeds 
o r  wills dependent upon one dying without heirs or heirs of the body, 
such limitations being void for remoteness. To meet this difficulty, in 
1827, the Legislature enacted that in such cases such words should be 
interpreted to mean when such person shall die not having such heir or 
issue or child living at  the time of his death. What a tempest has raged 
around Pearson's great opinion in Hilliard against Kearney! This 
opinion is a half-century ahead of its time and in line with modern 
thought. I t  declares that when an estate is defeasible and no time is 
fixed on a t  which i t  is to become absolute, and the property itself is 
given and not the mere use of.it, if there be any intermediate period 
between the death of the testator and the death of the legatee at  which 
the estate may fairly be considered absolute, that time Gill be adopted 
for  the reason that while, on the one hand, testators are not apt to have 
reference to what may happen between the making of the will and their 
own death, inasmuch as such an event may be provided for by a codicil 
o r  another will; on the other, i t  is highly improbable that they ever 
mean, after giving the property itself, to make the estate defeasible 
during the entire lifetime of the legatee and, in effect, give merely the 
interest or use of it, which is inconsistent with the prior gift of the 
property and deprives the primary object of bounty of the right ever to 
exercise full ownership over it-e. g., A gift to A. if he arrives at the 
age of twenty-one, but if he dies without leaving a child the property is 
to go to B., the intermediate period is adopted and the gift is absolute 
at  his age of twenty-one. 

Since the act of 1827 the doctrine of Hilliard and Kearney no longer 
applies, i t  would seem. The mischief to be remedied by this act was to 
prevent the failure of a remainder to take effect because of remoteness. 
1 t  only establishes a rule of construction by means of which the second 
estate could under certain circumstances be validated and upheld, and 
did not intend to change the nature of the first estate or make the second 
estate a qualification of the first. To make said act serve the further 
purpose of absolutely preventing a vesting of the remainder during the 
lifetime of the testator has created much uncertainty and has tied up 
estates for the use of unborn generations. We have a very wise statute 
authorizing the sale of contingent estates in land, and it has been liber- 
ally c o n ~ t ~ u e d .  Progress was made at  one time in  the unfettering of 
estates by opinions holding that contingencies which impart a present 
interest of which the future enjoyment was contingent are defeasible 
and may be the subject of release operating as an estoppel on the heirs 
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and effectual as a valid conveyance. I n  one case a father devised to his 
son certain property and provided that if the son died unmarried or 
leaving no children the property should go to the testator's brothers or 
sisters. I t  was held that the son and the living brothers and sisters of 
the said testator could make a d i d  conveyance, and if all the brothers 
and sisters of the said testator should thereafter die leaving childre11 
such last-named children would be estopped by the deed of their ances- 
tors. Of late years there has been a tendency to react from this linr 
of cases. 

This Court has not hesitated to strike down acts of the Legislature 
which manifestly violated the Kational or State constitutions. For  ex- 
ample, a stay law staying the collection of debts was declared void, and 
an act providing that where an owner of swamp lands fails to pay all 
taxes levied or which ought to hare been levied on or before a certain 
date, such lands should be forfeited to the State without any judicial 
proceedings. 

The State-wide Highway Law of 1917 failed to have the approval of 
this Court, but i t  is confidently expected that in 1919 the lawmakers will 
enact another statute conformin? to the requirements of this Court and 
giving our State the benefit of the same. North Carolina's climate and 
scenery and diversity of soil, its stretch from sea to mountains are 90 

fine, that it is little short of a calamity that she shall n ~ t  have highways 
alluring pleasure-seekers, like the Trossacks and the Riviera. 

A good illustration of the proyess of judicial opinion is furnished bj  
the att:tude of this Court to Brticle IX, section 3, of the Constitution, 
providing for a four-months school term. Twenty-five years ago the case 
of Barksdale 7,. Cornmissioners was decided by a divided Court. I t  was 
then held that an act of the Le~islature authorizing the county commis- 
sioners of a county to exceed the limit of taxation provided by Article V. 
section 1, was unconstitutional and void. The gist of the opinion was 
that schools were not a necessuy expense of the county, and that the 
equation in taxation inust Ee ofserved. This was more than a fourth of 
a century ago. The TTnirersity had not then become a part of the life 
of the people; there were no teachers' training schools; the public school 
teachers were not organized. The people of the State chaffed under the 
Barksdale decision until 1908, when Collie's case came to the Supreme 
Conrt, and upon the same state of facts as in the Barksdale case, Rarks- 
dale was reversed. The Court simply caught step with the people, and 
has since held that electric lights for the use of a town or city is a 
necessary expense. Why not schools also? 

I n  contrast with the Barksdale decision is thc opinion in a very recent 
"No-Fence Law" case. I t  Eoldly sweeps aside the earlier decisions, up- 
holding the State policy that stock might range where they would, and 
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that crops, not hogs, should be fenced, and declares "The defendants 
contend that under the decisions of the Court in Jones  and Lazus cases 
i t  was held that by the public policy of this State the owners of stock 
are allowed the pririlege of letting them run at large upon the property 
of others without being liable for damages done by them in such tres- 
passes, and that, on the contrary, the owners of crops are liable b r  not 
keeping up fences to prevent trespasses from their neighbor's stock." 
This loses sight of the fact that these decisions were rendered prior to 
the war in 1860-fifty-eight years ago-and that in the meantime the 
public policy of the State as to fences, as evinced by numerous statutes 
and provisions, is now exactly the contrary. 

Statutes authorizing local tax assessments for roads, for drainage, and 
those regulatine; prohibition, upholding the jug law, enforcing wtccina- 
tion, and requiring the signature of the wife and her private examina- 
tion to a chattle mortgage of the household and kitchen furniture have 
been liberally construed and upheld, About 1870 this Court refused to 
give to the Legislature its opinion as to the tenure of office of the mem- 
bers of the General Assembly; three of the judges wrotc letters declining 
for the reason that the Constitution of 1868 madc forever. separate the 
three departments of government. Since that time, homerer, this Court 
has receded from that position and given its opinion as to the length 
of the term of office of its own members. 

One of the most difficult matters for lawmakers and judges is the law 
of evidence. Professor Thayer and Justice IIolmes say that the law of 
evidence is the creature of experience, not of logic, and that the dealings 
of men are not dependent upon mathematical certainty. I t  was con- 
ceived originally that witnesses should h a y s  be present, but this was 
found impracticable and the general rule has become honeycombed with 
so-called exceptions based, as Wigmore says, on circumstantial guarantee 
of trustworthiness and necessity. Boundaries, pedigree and expert evi- 
dence had been recognized among the leading exceptions to the rule 
excluding hearsay evidence, such having been admitted from necessity; 
but there is at  the present time an eren more liberal tendency, and rules 
found by the business world to br safe for ordinary transactions hare 
been adopted by the courts which are no louger pedantic, but practical. 

The question was early presented in this State, whether a person not 
an expert could testify to one's mental condition or capacity. Judge 
Gaston delivered the first opinion, in the Clary  Will Case, upholding the 
admissibility of such evidence. Of Judge Gaston's opinion, Redfield 
says that it was done with great ability, and Wigmore calls it the great 
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law-making and argument furnishing precedent for the earlier rulings. 
George E. Badger, our greatest forensic orator, who enjoyed a large 
practice before the U. S. Supreme Court, was of counsel in the Clary 
Wi l l  Case. Evidence of this kind is not designated as expert, but opin- 
ion evidence, and the distinction is well marked. 

Great progress has been made regulating the proof of handwriting. 
The old rule of Outlaw and Hurdle, that the jury must hear, and not 
see, has yielded to the better ruling that all possible light upon this 
mooted question should be let in. The disputed writing and the ad- 
mitted, or proven genuine writing, may now be shown to the jury and 
an expert witness may explain and illustrate his testimony to them and 
his conclusions and reasons for the same. North Carolina and Louisiana 
were the only States forbidding the jury to exercise their eyesight in 
such circumstances. 

I t  has been held competent, in an insurance case, to ask a witness, 
who had known the insured intimately for months, if he was temper- 
ate in the use of liquors. This was held to be neither expert nor opinion 
evidence, but the statement of a fact. Train sheets made out by a train 
dispatcher from reports telegraphed to him by a station agent and show- 
ing the position of a train at  a certain time are admissible, as are daily 
records kept by a recluse for his own use and showing that i t  rained on 
a given day at  a given place. The court, not the jury, passes on the 
question of expert or nonexpert; and a wheelwright, who did not know 
what was the square root of 49, was admitted as an expert to testify to 
a question of hydraulics, the question being how much does the with- 
drawal of so many inches of water from a pond effect the potential 
capacity of its waterhead. 

At first our courts were slow to admit photographs in  evidence, but 
now not only photographs, but messages by telephone, are admitted. The 
mortuary tables and the charge of the judge upon request may be 
handed to the jury for their consideration; indeed the conduct of a well- 
trained dog in following the trail will not be excluded under proper safe- 
guards. 

Our courts have a natural desire to do the right thing. This tendency 
exhibits itself in letting down the bars for par01 evidence to vary the 
terms of a written instrument. When the entire contract has been 
reduced to writing, and there is no fraud, a relaxation of this rule is 
regrettable. Moffitt and Maness is the safe rule, as the latest utterances 
of this Court attest. 

Of the Statute of Frauds an English judge remarked that each word 
was worth a subsidy. Professor Smith says that he is not so sure of 
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this, though each word has undoubtedly cost a subsidy. The Statute of 
Frauds has been enacted in part only with us. The seventh section, 
forbidding the creation of D&OI trusts or confidence of lands. unless 

L, 

manifested or proved by some writing, is not in force. We often wish 
that it were. The law on the subject is in great confusion. The opinion 
of Pearson in Shelton's case has been departed from and the beneficent 
provis;ons of the Statute of Frauds occasionally set a t  naught. We con- 
cede that at  common law no writing was necessary either to pass title 
or to create a trust. The vendor handed to the vendee a clod of dirt 
and put him in possession in the name of livery of seizin, and a trust 
could then be engrafted on the land by parol. To say that the failure 
to enact the clause relating. to par01 trusts warrants the doctrine that " L 

any bargain by word of mouth concerning lands may be enforced be- 
cause the specious plea of "parol trust" is relied on would seem to beg 
the question. What is a parol trust? I t  cannot exist when there is no 
fiduciary relationship, when neither party has title to the land, and 
when the party invoking the doctrine has not paid the purchase money. 
For example, i t  cannot embrace a loss of a bargain because one party 
has broken bis word and bought at public sale lands which the other 
party claims the purchaser agreed to buy for him. I s  not the safe rule 
that when there is no well-recognized trust relation between the parties 
the mere words of the holder 07 the legal title will not suffice toacreate 
such trust ? 

Commercial paper is, of course, the life-blood of trade, not one- 
hundredth of one per cent of business being based on actual money. 
When the rule admitting parol evidence is extended to such paper, in 
the hands of a holder for value, contrary to the well-recognized rules of 
the law-merchant, is not the life of trade imperiled?. Some notes are 
necessarily dishonored even in the hands of an innocent holder for value 
and without notice; for example, those tinctured with usury or based on 
the riolqtion of some statute, such as gambling, and all such notes as 
fail to comply with the wise provisions of our Negotiable Instrument 
Act. But when i t  was declared that a municipal bond was invalid in 
the hands of an  innocent holder because the roll was not called three 
separate times in the Senate and in the House when the act authorizing 
the bond issue was on its passage, the credit of the State suffered. The 
Supreme Court at  Washington soon set us right in this matter. Six 
and eight-cent cotton was pinching us in those days! M. V. Lanier, 
a great lawyer, dug up this point in the Oxford Bond Case. That a 
note due in two or three years, interest payable semi-annually, is dis- 
honored upon failure to pay the first installment of interest, and that 
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the party who acquired the same in due course without notice and for 
full value is not protected was held in an inferior court in New York 
and aftern-ards followed in this State, how wisely time will determine. 
Light and trifling circumstances showing knowledge of the fraud can 
only be justified where the transaction is of such publicity and extent 
that the commercial world may be presumed to have notice thereof; for 
example, the fraudulent sales, up and down the land, of sewing ma- 
chines, Percheron horses, and the like. 

We thus see that numerous changes have occurred in many depart- 
ments of the law, particularly adjective law, and that both civil and 
criminal procedure and practice have been rerolutionized. Sanders on 
Pleading and Evidence, which Chief Justice Smith and my father used 
to tell me mas the ~ ~ a c l e  mecum of the common-law lawyer, has given 
place to "Cyc." and Corpus Juris. Well do I remember with what 
scorn these black-letter laGvers looked upon the con~ing out of the Ency- 
clopedia of Law-a mechanical and alphabetical arrangement to supply 
the place of brains. And the advertisement of such books! How offcn- 
sive ! A great locomotire labeled "Cyc.," like the Bull of Basham, dash- 
ing down the track and hurling Story and Feame and Greenleaf and 
~ G d e n  and Stephen hither and yon; or else some care-worn attorney, 
with fingers running through dishevelled hair, and so perplexed until 
the A. & E ,  arrived, and thexi-all smiles ! And yet the substantive law 
has been altered but little these hundred years- real property, wills, 
contracts, principal and agent, sales, executors and administrators, lega- 
cies, bailment, and the right of a citizen to personal liberty and personal 
security-the law governing all these subjects remains practically the 
same. 

Our Gorernment l i ~ e s  up to the principle that the laborer is worthy 
of his hire and makes ample provision that his wage shall be secure. 
The farm laborer has his lien on the crop, ahead of all other liens; the 
mechanicUlas his lien on the building; the materialman and subcon- 
tractor have their liens; the hotel and boarding-house have their lien on 
the baggage; the liveryman his lien on the stock; the doctor is preferred 
as to his services in the last illness of his patient; all classes seem to 
have some kind of lien except the lawyer, and he comes in onIy when 
he is acting as an officer of the court and under its orders and there is 
a fund created by his efforts and within the custody of the court. 

The harsh rule of Cutter v. Powell that there can be no recovery upon 
a quantum meruit for breach of an entire contract, though it had been 
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nearly performed, and the breach is occasioned by the death of the em- 
ployee, has been greatly modified in the interest of substantial justice. 
One who contracted, to serve for a stated period at so much a year, pay- 
able monthly, was held entitled to recover by the month, though he quit 
his employment before the end of the period. 

The greatest good to the greatest number being the law of this Court, 
if one erect a dam across a floatable stream he must arrange suitable 
sluiceways for the convenient passage of logs and timber, and a floatable 
stream is held to be one down which, at ordinary seasons of rainfall. 
logs may be floated. And again, riparian owners may not materially 
diminish the flow of a stream by extracting water therefrom and to so 
deflect such water to the injury of lower riparian owners is actionable; 
as it is likewise actionable to pollute the water of a stream by allowing 
raw sewage therein. The watersheds of cities and towns have the 
fostering aid of the court; the right to pure and wholesome water as it 
flows down the rivers and streams is rigidly upheld as against the right 
of parties up the stream to dump raw sewage theiein; such latter right 
being a serrient easement. 

This Court has yielded wholeheartedly to the doctrine of the police 
power of the State, the safety of the people being suprema lez. Stat- 
utes regulating bucket shops, making it presumptive evidence of gam- 
bling to purchase any article for future delivery when no immediate de 
livery takes place, raising presumptions of guilt from the bare posses- 
sion of a small quantity of spirituous liquors, making the place of de- 
livery the place of sale of spirituous liquors, requiring cities, towns and 
manufacturing plants to put in sanitary filtratioil and other appliances 
to protect watersheds; these and many like statutes h a ~ e  been liberally 
construed by the Court to the great benefit of the people. 

On the question of the constitutionality of a statute which directed 
the proper official to seize aud confiscate fishing nets which were engaged 
in violating the fishing laws there 'iws a sharp division of the Court, the 
majority declaring that the statute mas valid. 

Under the police power, and for the protection of morals, acts have 
been upheld making i t  a nlisdemeanor to use profane and indecent lan- 
guage in public places; forbidding the doing on Sunday of labor, work 
or business of one's ordinary calling; an act of this kind was, however, 
declared void which attempted to prohibit, because done on Sunday, 
work done in private and which did not effect public decency or disturb 
the religious devotions of others. The Christian religion is no part of 
the common law, and coiltracts executed on Sunday have been upheld. 

The kindred right of Eminent Domain, the right of governmental 
agencies to appropriate the property of the citizen for general good, is 
a favorite of our courts. I n  a leading case, soon after this Court was 
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organized, i t  was held that the General Assembly could acquire not only 
the easement, but all interest of the individual, the only restriction be- 
ing that the property must be for public, not for private, uses, and that 
i t  must be upon just compensation. The Constitution makes no pro- 
vision for compensation, but the principle is so grounded in natural 
equity that i t  has never been denied to be a part of the law of this State, 
and such compensation need not precede the taking, so that provision is 
made that the owner will be surely and ultimately compensated. 

On the subject of contempt this Court has taken an advanced position, 
holding that when a triab judge was assaulted in his room at the hotel 
after court had adjourngd for the term, though no formal announcement 
had been made and such assault was on account of a sentence of the 
judge during said term, such judge was within his rights in summarily 
punishing the offender for contempt. I t  is a matter of interest to the 
friends of the Secretary of the Navy to know that the U. S. Supreme 
Court has just affirmed a contempt punishment of a Toledo editor in 
circumstances almost identical with those which so stirred our State 
some dozen years ago when Josephus Daniels was heavily fined by Judge 
Purnell and subsequently released by that brave and loyal son of the 
State, Judge Jeter C. Pritchard. The vigorous dissent of Justice 
Holmes in the Toledo case must be the law. I t  cannot be otherwise in 
a free republic. 

This State and perhaps Texas seem to be the only jurisdictions in 
which mental anguish is recoverable for a negligent failure to deliver a 
telegram designated as a death message. Such cases, in their various 
ramifications, are indeed a puzzle to our courts. Public-service corpora- 
tions have been held liable in damages, actual and compensatory, for the 
violation of contracts with the public, and such damages may likewise 
embrace any humiliation or disgrace thereby occasioned. And we are 
one of the few States permitting an injured party to sue into a water 
contract made by a water company with a city and guaranteeing flow 
and pressure of water sufficient for domestic and fire purposes, which 
contract had been broken by the company with resulting injury. 

No branch of the law has undergone greater change than the law of 
negligence, particularly as between master and servant. Has  not the 
time about come in America, as i t  has actually come in England, when 
a servant engaged in complicated work must be compensated for injuries 
occurring while in the performance of duty, though the master be not 
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negligent? Society is so complicated and the proper relation of man to 
man such that the stronger must bear the burdens of the weaker. With 
the abolition of the fellow-servant rule and of the assumption of risk a 
long step forward was taken ; and though we have no employers' com- 
pensation act, this Court has been at all times liberal and astute to dis- 
cover evidence of negligence. Thus it is negligence in the master not to 
instruct a green hand working with complicated machinery. The fail- 
ing to promulgate reasonably safe rules for doing work, in such cases, 
is likewise negligent; and so is the failure, periodically, to inspect ele- 
vators and other dangerous appliances. The duty of the master to fur- 
nish safe appliances, a safe place, and to make reasonably safe rules for 
the servant is enforced with vigor. At one time, under the catch phrase 
"the continuous negligent omission of duty," i t  seemed that the servant 
might recover for the negligence of the master who failed in  this pri- 
mary duty, although the servant was himself guilty of contributory 
negligence. But, at  the first opportunity, this was reversed and it was 
held not true as an abstract proposition that the defense of contributory 
negligence is not available to the defendant in such cases. I f  the in- 
jured party is negligent (except when engaged in railroading, which is 
now regulated by a statute conforming to the Federal statute), and such 
negligence is the proximate cause of his injury, he is barred. The em- 
ployee of a manufacturing plant assumes all risks incident to his em- 
ployment, except as to defective appliances, which he does not assume 
unless the defect is so obviously dangerous that no prudent man would 
continue to work and incur the risks. I f  an infant under the statutory 
age is employed in a factory and is injured, the employer is liable, 
although the infant was not at  the time in  the actual line of his work. 
So the owner of a railroad is liable for the negligence of its lessee in 
operating the road. 

The doctrine of the last clear chance (Davies and Mann) has been 
adopted by our courts. So fa r  has this been carried that i t  is really an 
advantage to the cause of the plaintiff that his intestate was drunk and 
down %n the track when killed, because the engineer could have discov- 
ered his peril the more readily. I t  is negligence not to stop the train 
for one that could be seen by the engineer on a trestle or bridge, or for 
an infant. This rule was, however, not adopted without a stiff dissent. 
I t  is not negligence not to stop the train for a person walking on the 
track and apparently in possession of his faculties. I t  is presumed that 
he will get off, and this presumption protects the railroad until the 
moment of impact. Such holdings as Smith v. Railroad, that one riding 
in  a passenger coach attached to a freight train and standing up between 
the seats was thereby guilty of such contributory negligence that he 

50-176 
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could not recorer damages if injured by the negligent jerking of the 
train sounds harsh a third of a century later. 

"Upon the whole," says Professor. Mordecai, "I take i t  that we may 
consider the law of this State now to be: Tha t  the principal is  liable 
for the negligence, unskillfulness, frauds, trespasses-and torts of his 
agent, although such trespasses and torts be willful, wanton and mali- 
pious; provided they be done either by the direction, assent or authority 
of the principal, o r  are subsequently ratified by him, or are committed 
by the agent i n  the prosecution of the principal's business or within the 
scope of such agent's emplopmeut in the discharge of duties assigned to 
h im and while in the discharge thereof; or i t  seems, if the act be done 
with the belief that  it will benefit the principal and with the intention 
to adrance his in ter~s ts ,  and that this applies d i k e  to individuals and 
corl~orations, altllougll thc distinctions between ind i~ idua l s  and corpora- 
tiom and between different classes of corporntions heretofore pointed 
out may exist. I f  the ~vrongful act of the elnplopee be x~anton and mali- 
cious, only conlpensatoq damages will be allowed, even against rail- 
roads. Railroad corporations are liable for injury, i i~sult ,  r iolence and 
ill-treatment to pnsscngers inflicted by their employees, though such in- 
juries be tlie result of tlie ~ i d l f u l  and malicious act of an employee, and 
although the ernl~loyee acted in consequence of charges made against 
him and epithets applied to him by the passenger snch as no good man 
~rordcl d r s ~ r l e  alld no b r a ~ e  man mould submit to." 

When this Court was organized there were no text-books or treatises 
of I alue on the subject of Equity. Blackstone devotes less than twenty 
pages of his comnlelitaries to it. The  fame of our great Chief Justice 
Ruffin rests for all time upon his comprehensive grasp of this subject. 
No hlnzed the way, and his fame is greater as time passes-of him and 
of Lemuel Sliaw, Chief Justice of Massachusetts, and of John Gibson, 
U i e f  Justice of Pennsyl~ania ,  a d  of Charles Doe, Chief Justice of 
S e w  Hanlpsl~ire,  Professor P o u d ,  Dean of the Harvard  Law School, 
declares that  they are the greatest judges that  have adorned a State 
bench. 

I f  1 could 1 would let this occasion pass without a discordant note; 
but lie is a false prophet who speaks only sinooth things. From John 
Xorley's Diary of September 1, 1910, I read:  '.Today Booker UTash- 
iilgtoll comes to Skibo, where I am staying, being a great friend of my  
host's. I had talks with him when 1 was in  America, six years ago. 
T h e  future of the negro in the United States has always profoundly in- 
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terested and excited me, as well it might. What will their numbers 
amount to twenty or fifty years hence? Terrible to think of i t !  Talk 
of IAdia and other insoluble problems of great states, I declare the 
American negro often strikes me as the hardest of them all." 

These words were spoken by a friend of America, a careful and wise 
statesman, a liberal and an optimist. Shall we take them to heart? So 
long had England shut her ears to Ireland's plea that when her day of 
trial came (July 31, 1914) hundreds of thousands of British soldiers 
were required to guard other hundreds of thousands of discontented 
Irishmen, more than a million men remaining inactive while the pillars 
of civilization were being torn away. Had the great war broken out in 
the days of Populism, when the negro was contending for his rights, 
what would hare been the consequences! And when another war shall 
come and the negro is smarting under the servitude in which an inexor- 
able fate has placed him and must keep him, God pity us of the South. 

We do not apologize for, nor would we undo, one piece of North Caro- 
lina legislation affecting the negro. The constitutional amendment 
taking away his vote is necessary, and so are the laws separating whites 
and blacks toto coelo in railroad trains, street cars, theaters, and other 
public places. I f  two races occupy the same country on an equality, the 
end has always been amalgamation. Ethnologists say that this will be 
our fate. I do not think so. The last sixty years have deepened the 
instinct of race prejudice and the danger lies another way. Even in 
this calm and judicial presence, let me say that as things now stand, the 
alternatives are : amalgamation, extermination, emigration, or servitude. 
I have my views, but this is neither the time nor place to promulgate 
them. 

There are some sidelights on the legal and legislative history of the 
last hundred years that may be of interest. One of the most noted dis- 
sents, considering the personal consequences, is Pearson's, in Spruill v. 
Leary, the dissenting opinion becoming the law in Myers v. Craig. The 
point as at  first decided was that collateral warranty barred the heirs of 
the warrantor and those claiming under him-really too dry a subject 
to have caused any unpleasantness between the two eminent Chief Jus- 
tices. The earnest dissent of Ruffin in Wiswall against Brinson, that 
if a landowner was answerable in damages for negligence of one em- 
ployed to move a house, the whole of life would fall into the relation- 
ship of master and servant, profoundly impressed the older lawyers and 
has been quoted in Westminster Hall. Rodman's dissent in Long v. 
Long no doubt changed the lam in divorce matters, bringing about sec- 
tion 1561 (4) of the Revisal. The humane dissent of Battle changed 
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the rule excluding threats of the deceased communicated to the prisoner. 
The dissent of Xerrimon in  the Barksdalp case disclosed his larger 
vision. Bynum's dissent in the Xorth Carolina lease matter gave him 
merited fame; as did the dissent of the present Chief Justice in the 
Oflice Holding Cases; and his dissenting opinions in  the matter of con- 
tracts of married women and of the homestead led up, respectively, to 
the Xar t in  Act, which allows the wife to contract without the joinder 
of her husband, and to such a change in the law of homestead that  when 
a homestead is now sold i t  ceases to be exempt in  the hands of tlle pur- 
chaser. Iredell's dissent in Chisholm v. G e o ~ g i a ,  as is well ltnown, 
brought about the Elerentll Amendment of the Constitution. Bartholo- 
mew I?. Xoore's brief i n  Xtate v. Will, a slave, is one of the most im- 
pressire docun~eilts on file. I t  may be found in Peele's Distinguished 
N o ~ t h  Carolinians. I t  advocated the right of a slave to slay his master 
in self defense, arid sared his life. The most important civil cause, cou- 
sidering the length of the trial, the amount involred, the ability of the 
attorneys engagecl, the pronlinence of the trial judge and of the suitors 
and witnesses, is the Johr~sow W i l l  Case. I t  is in a class to itself. The 
cause which aroused most bitterness, d i ~ i d i n g  a great denomination, and 
conling four times to this Court, was Gattis and Kilgo. The decisions 
in  the Blnbrook case, putting the W .  Sr. W. R. R, on the tax books, though 
exempted from taxation by charter; and in the Se lma C o n m c t i o n  case, 
requiring the railroad to make conrenient conr~ection with Raleigh, were 
affirmed by the U. S. Supreme Court and are far-reaching and pro- 
gressive in sweep and novelty. The most exciting and dramatic criminal 
cause was State  c. Bo?jle. 

Prior  to tlie Sixty-third lleports, no writ of error had gonc from this 
Court to the  Supreme Court at  Washington. Since then fifty-nine writs 
of error have been disposed of by said Court, with the following results: 

Uismissed .................................................................. 1 7  
Affirmed .............................................................. 20 
Reversed .................................................................... 22 

- 
5 9 

Affirmances, 47 per cent of appeals. This Court, disregarding Chief 
Justice Bleckley's caution that  a Court reverse all errors except its own, 
has overruled itself one hundred and seventy times in a hundred years. 
The longest term of service on this bench is that  of the present Chief 
Justice-thirty years; next in  length of service come Pearson and 
Ruffin, twenty-nine years and ten days and twenty-five years each, 
respectively. The longest term of service on the Superior Court bench 
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was John M. Dick's twenty-seven years. Judge Oliver H. Allen, now 
of our Superior Court bench, is a veteran of twenty-one years service. 
Of the olden day, the legislator having the longest service was Joseph 
Riddick of Gates-twenty-nine years in the House and four years in the 
Senate-thirty-three in all; and Harry W. Stubbs of Martin has to his 
credit a longer legislative record than any living man-twenty-four 
years in Senate and House. Amicus Curi~p of this Court, for years and 
years, was Patrick Henry Winston, Sr., whose argument won Cloud v. 
Webb, and to whom Pearson pays high tribute in Day v. Howard. 

The task which the partiality of my brethren has assigned me is now 
completed. Patriotic duties to our country, before the great war ended 
and since, and a busy professional life, made more onerous by the ab- 
sence of a son, now a captain in that war, have prevented a more com- 
prehensive review of this interesting subject. Sometimes when friends 
have gathered around the fireside in a sister State I have heard those 
who have made a study of North Carolina remark, "You ATorth Caro- 
lina folks have a great way of knowing one another; you seem to be 
one big family." And so we are, both as to the quick and the dead. 
And the spirit of the departed, who wrought and labored in these halls, 
and many of whom look down upon us from these walls, seems to be 
about us on this interesting occasion-Taylor, the Mansfield of the 
bench; the strong-minded Henderson; the well-furnished Hall  and 
Daniel ; Ruffin, the stern and clear-minded prophet ; Gaston, the man .of 
righteousness ; the courtIy Toomer ; the profound Nash ; the dependable 
Battle; the versatile and original Pearson; the accomplished Manly; 
Reade, the caustic logician; Smith, the well-versed jurist; Bynum, 
Rodmap, and Boyden, profound students of the law; Dick, the belle- 
letter scholar; the slow but safe Faircloth; Settle, the statesman; Ashe, 
every inch the judge; Dillard, the sweet-spirited dispenser of justice and 
equity; Merrimon, the free lance; Ruffin, Jr., a terror to frauds and 
shams; honest Joe Davis ; the imperious Avery ; the erudite and dis- 
criminating Shepherd ; the incisive MacRae ; the well-rounded Burwell ; 
the rugged Furches; the lovable Cook; and the legal idealist, Douglass, 
and their successors surviving-all, all, are in this presence today. 

The mariner of old said to Neptune, in  a great tempest: 'Q God! 
thou mayest save me if thou wilt, or if thou wilt thou mayest destroy me; 
but whether or no, I will steer my rudder true." Through sunshine and 
shadow, these hundred eventful years, this, too, has been the prayer of 
North Carolina judges. 
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Mr. President arid gentlemen of the Supremc Court, S o r t h  Carolina 
has a right to our 107-e and p1.idr. "T3chold hcia and jndge for pour- 
selves." 

To p r e s e r ~ e  something of the flaror of our law and for benefit of 
younger brethren, let me append: 

Lord Denman7s Act (see Rev., 1628) al loni  def'md:r~lt ill civil action 
to testify, passed in  1866; in criminal cases defe~idmit allowed to testifv 
in 1881. Lord Campbell's Act, recorer- for dcatli 1)- wrongful act, Rev., 
see. 59. 

Important  statutes and decisions relating to real estate: - k t  of 1827, 
construes contingent limitations, I ter . ,  1851; act of 1903 authorizes sale 
of contingent interests, Rev., 1590; act defiliing seisin ( " h a  Biggs 
Act"), Rev., 1556, Rule 1 2 ;  act 1879, making deed fce simplc without 
word "heirs," Rer. ,  946 ; act 1885, Connor ,let, requiring reeistratioii 
of all deeds, Rev., 980: act 1891, to cure vagumcss of descril~tion, Rw., 
948; act 1893, quieting title, Jacob Battlc Act, Iier., 1580. 

Perhaps greatest legal battles have waged around act 1827: Ilill1a,d 
v. Reamey, 45-221, leading case before ac t ;  since act, Shepherd's great 
opinion, Starnes c. Hill, 112-1; 134-24; 165-20. Axartin Act, Laws 
1911, ch. 109;  Fellow-serrant Statute, Rev., 2646; L a m  1897, ch. 56; 
acts abolishing contributory neglige~ice and assumption of risk, Laws 
1913, ch. 6 ;  1915, ch. 356. Judge Asa Biggs lost Lazorence v. Pit t ,  46- 
352 ( a  life estate depriving his client of seisin) ; next session, hc being 
a member, the Legislature defined seisin to be any interest in freehold. 
The common-law definition of seisin would seem to deprive one of home- 
stead in remainder or rerersion, 87-79; and widow would have no 
dower therein, 90-189. Dos de dote' Act quieting title is liberally 
construed, 154-157; 151-615; 173-525. The contingent remainder 
act is constitutional and a favorite, 142-154; 165-64; 132-549; 
fountain-head of doctrine, E z  P a h  Doclcl, 62-97; act of 1879, "Heirs" 
statut+ liberally construed, 133-5; prior to statute, see Vickers v. 
Leigh, 104-257, title to large part  of Durham City confirmed by labors 
of W. W. Fuller. 

Safe rule governing par01 trust, Xhelto~is case, 58-292; 64-772; 
contra, 151-26. Evidence progressive, 145-385 ; 147-564 ; 138-337. 
Outlaw 2). Hurdle, 46-150. Clary Will Case, 24-78. 

X'egotiable Instrument Act, Rer., ch. 54, resolves scores of doubtful 
points governing bills, etc. (not sufficiently studied by the profession). 
Farthing 1,. Dark, 109-291, dangerous doctrine, subsequently overruled; 
do., 153-475. Recovery on special contracts: Cutter 1%. Pozoell, an 
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English case ; doctrine repudiated : Gormun I ~ .  Bellemy,  82-497 ; 95-98. 
Lccrh r . .  (:a?/, 107-46S, o~e r rn l ed  in T l r o r ~ t o ? ~  I ! .  Vanstory.  113-196 
( a f t ~ r  fur id^ distributed in former case). C l ~ e e k  I ! .  W a l k e r ,  138-446, 
upholding a deer1 by contiriecnt remairlderniari and his "liuing" heirs, 
has  lost f a ro r  with the Court in some recent decisions. Rights of ripa- 
rian owners in floatable strcam, 116-731. .Judges giving opinions as 
to tern1 of office, 64-785, 

Burke's "Reflections on French Re~olution." 
Connor, R. R. W.. 'LA2iite-hell~~m Builders of North Caroliua." 
Bryce's ",imcricnn Common\vealths." 
Blackstone, Vol. 1, Peud,d System. 
Sprunt's "Chronicles of the Cape Fear." 
Battle's History of the Snprerne Court, 103 N. C. Reports. 
3 Io r l e~ ' s  Recollections. 
Conlior 8: Cheshire's "Sorth Carolina Constitution." 
Mordecai's Law Lectures. 
"Two C'enturies Growth of American Law." 

T H E  S U P R E M E  COURT O F  THE FUTURE. 

JIT. President,  Ladies and Gentlemen: 

The time that  is past and the time to come are equal i n  length and 
are separated bp the nloment we call the present. We know so much 
more of the past than of the future that i t  mill require mnch less time 
to predict than  to narrate. 

While S i r  Walter Raleigh was confined in the Tower of London await- 
ing execution, and writing his History of the World, he saw from his 
window an  affray in the courtyard be lo^, which ended in  the stabbing 
and killing of a man. Talking of the occurrence afterward to the gou- 
ernor of the prison, S i r  Walter was surprised to find that  all his ideas 
as to what happened, all his deductions from what he had seen, were 

'utterly a t  variance with the facts. "Alas!" sighed the world-famous 
man, "If I am so inaccurate as to what passes before my eyes, how can 
I hope to be accurate in  the 'History of the World' I am writing?" 

F o r  the last hundred years the lawyers of North Carolina, with abso- 
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lute knowledge of the facts, have puzzled their brains to determine in 
advance what the Supreme Court would do in  each of the thousands of 
cases that have been before it. A large majority of them have proven 
to be false prophets, for has not one side nearly always lost? And have 
we not often not only lost cases that we expected to gain, but also gained 
cases that we expected to'lose? 

The public policy of the State in the last hundred years has changed 
from within, or been changed from without, in  many vital particulars. 
Yet the Bar  Association, "by and with the advice and consent" of the 
Court, has directed me to foretell what kind of a Supreme Court will 
sit in  North Carolina, with what duties and authority, and what it will 
do in the hundred years beginning this 4 January, 1919. 

I n  the performance of this task I have invoked the spirit of prophecy, 
and it is upon me : not any supernatural visitation. I hare and use no 
"Thus saith the Lord" to give weight to my words. No delphic oracle 
inspires my tongue with ambiguous speech, made to fit in  with what 
may hereafter occur. Reither have I donned the time-annihilating hat 
of Herr  Teufelsdrock to enable me to see and exhibit the conditions 
that shall be. 

I f  I miss the mark of my high calling, some of you are no doubt wise 
enough to know i t  today, but you will not file dissenting opinions. For 
this occasion I have the only authoritative record guess as to this Court's 
future. I f  the sequel proves me to be a false prophet, none of you or 
of those now living will be here to witness my failure at  the fin de siecle. 

Modern vaticination takes its cue from Patrick Henry's famous inter- 
rogation : "How shall we judge the future except by the past ?" 

My success upon this historic occasion will depend upoli whether I 
have rightly interpreted the nature of our foundations, and the meaning 
and quality of the structure already begun and in course of erection, 
known as North Carolina. 

One must understand what has been and what is, to be able to deter- 
mine with reasonable probability what will be. Would that I might be 
able to interpret truly, through the eyes of the present, by the light of 
our past, the hopes of the future, in  such manner as to assist to some 
extent at  least in the realization of the State's high aim to produce and 
maintain a happy, prosperous and progressive commonwealth, whose 
brightest ornaments shall be the magistrates who will minister continu- 
ally in this its great temple of justice. 

The unknown quantities in the problem to be solved are how much 
health, wealth, common sense and culture the people of this State will 
have in the next hundred years. Great States have great courts and 
great men to preside in them and interpret greatly their purposes and 
their laws. Since law is the perfection of reason, the progress and 
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power to be attained by the administrators of the law in the years to 
come will depend upon the development of the character, intelligence, 
good sense and reasoning faculties of the people. Like people like 
priests. Like lawyers like courts. 

Until the year 1868 the dead hand of the past held us fast. I n  that 
year first, by what means you all do know full well and against what 
opposition it became and has since been an indictable misdemeanor for 
the county commissioners to fail to provide at the public charge a free 
public school for four months in every year within convenient distance 
of all the youth of the State. The effect of this law upon the State has 
been greater and better than any other single mandate or influence in 
the last fifty years. With the exceptions of the abolitbn of slavery and 
the sale of whiskey, it was the greatest legal event since the keels of 
Amidas and Barlow first grated upon our sands. 

, 

When our Supreme Court was'just fifty years old "Free Public 
Schools" came for all and for all time. As this Court reached its cen- 
tury mark, the mighty people, without a single appeal from the hustings, 
voted almost unanimously to extend, by taxation, the annual school term 
to six months. After waiting forty-five years, tlie Legislature acquired 
the courage to put into operation the provisions of article 9, section 15, 
of the Constitution of 1868, compelling school attendance of all children 
of sufficient mental and physical ability. These schools and the instruc- 
tion in hygiene required by the law have and will undoubtedly discover 
many sound minds in sound bodies to whose eyes "Knowledge her ample 
pages, rich with the spoils of time, will sure unroll," developing men and 
women capable of supplying all the great needs of the great State. 

If "all things are possible to him that believeth," all things are prob- 
able, yea, reasonably certain; to him that knoweth. 

The Supreme Court of the State starts its second century freed 
from the incubus of having to try the titles to admit human beings, the 
administration of corporeal punishment and the determination of the 
sizes of the switches with which husbands may castigate and flagellate 
their w'ves. I t  starts with the pleasing prospect that it will construe 
but few more instruments exemplified with the s igmm of the holy cross 
instead of the sign manual; and that in this cycle the superstitution will 
disappear that truth will more probably be uttered if the lips of the 
utterer be first brought in contact with a book. And this great Court's 
prospects of great power and usefulness are greatly enhanced by the 
fact that from and after the first decade of its second century, the right 
to vote and hold office will no more depend upon the sex of the citizen 
than the duties of earning a living and paying taxes have depended upon 
sex in the last thousand vears. 

Nany good people among us who know more than your prophet on 
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many subjects think woman snffrage "the aboini~rntio~i of desol;~tion 
which was spoken of by Daniel the p~,oph&" They swm to think womeu 
voters and officeholders mill v e a r  spurs and big black bc: i rd~;  mill let 
all the babies die;  will ceasr to bear childreu, keep house and make home 
attractive, and will d e ~ o t e  their time to politics, nlostly "of the ward 
type." These prophets of e d  h a w  another think coming. They will 
see the electorate greatly i m p r o ~ e d  and its quality reflected in all the 
offices. I once rode in a buggy sixteen miles with a sixteen-years-old 
boy. Jus t  before reaching the end of the journey he broke a long silence 
to ask me:  "Horn many men's words does it take to overcome one 
woman's word in court?" I believc that this great rrform will cause 
battles between mi1 and women in courts to be fought on more ~icar ly  
equal terms. Who can doubt that the average son will have more bal- 
ance, judgment, and rir idus  ris animi, w h ~ n  the averflee mother cxtnids 
the sphere of her thinking from "the washing of cups and pots," sweep- 
ing and picking chickens, to questions of statecraft, taxation, the poliw 
power, the tariff, finance, and the freedom of the seas? Instead of thr  
exercise of the suffrage dragging momep down i t  mill enable her to drac! 
the State up. 

Some politicians have cause to oppose woman suffrage, because it will 
answer fo r  them the prayer of the Psalmist: "Xalw me to know mine 
end and the measure of my days." 

Our  Supreme Court will in the years to come cease to be annoyed 
with such questions as who is the owner of a window sash worth a dollar 
and fifty cents; or whether a chattel mortgage for twenty dollars on a11 
old mule may be given in evidence since i t  was not listed for taxatiou 
as a solvent credit. 

I am of the opinion, upon the principle "cle minimis r i m  cz~ra t  1~2, ' '  
that  no case will be appealable to the Supreme Court of the future un- 
less i t  involves more than a hundred dollars value. This would certainly 
discourage litigation about trifling matters that  "cost more than they 
come to"; encourage people in their efforts to adjust small differences, 
and give the Court more time to derote to ''the weightier matters of 
truth and iud~men t . "  

0 u 

The Supreme Court will riot much longer have the authority or the 
painful duty  to declare that a human being shall be put to death by law 
in Xorth Carolina. Revenge in the law will give place to reform. Will 
the borders of our fa i r  State fifty years hence contail! a single man, not 
to say a majority, who will admit that  he or they are willing to be in- 
fluenced in  a matter of life and death by a spirit of vengeance or retali- 
ation? Will not  the conscientious men and women who meet to celebrate 
the next centennial of this Court blush, as they turn  these pages, to 
think that  their ancestors in 1919 condemned human beings to death by 
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law in North Carolina? I n  this, if in nothing else, may they honor me 
as "the prophet of the coming time." 

I s  it true that "the cure for the ills of a democracy is more democ- 
racy 2" I s  it true that in these last days we have destroyed the principle 
of kinship among men and made "democracy safe for the world" and 
for North Carolina? That all the war laws we now endure will be 
repealed, and that the people will be free to grow in culture and in 
wealth and worth? And if so, will the world-old contro~ersies concern- 
ing frauds and torts and breaches of contract largely disappear from our 
dockets ? Will not the Gorernment own the public utilities, and all ques- 
tions of negligence and damages be adjusted by schedules arranged by 
act of Congress? The titles to all lands will be settled, except the few 
ever-recurring questions of boundary. But litigation arising out of in- 
juries on highways, in motor vehicles, and in aerial and water naviga- 
tion will wax more and more in the century before us. 

"New occasions teach new duties- 
Time makes ancient good uncouth." 

Questions concerning wages and price-fixing, hours of labor, child 
labor, irrigation, water supplies, and those arising out of the dissemina- 
tion of odors in manufacturing, upper and lower riparian rights, the 
occupation and conveying of the upper and lower stories of houses, the 
communication of diseases: these and the like, in a population of ten 
millions of people, together with race segregation laws that will be sure 
to arise again and again, will rouse into action the mightiest powers of 
our mightiest judges. 

May some Daniel come to judgment among us in the next century and 
show this people how two races in  the same State, though they may not 
be agreed, may yet walk together in justice and in peace. 

We speak of the supreme powers in a State prescribing the law. We 
have heard much lately of the cannon, the aeroplane, the submarine, the 
food supply and man-power as "the last arguments to which kings 
resort." (Alas for our maxims since there are to be no more kings!) 
Those are words and phrases of and for the people. Lawyers know that 
the minds of the Supreme Court judges are the supreme power. Long 
may this be so in our good land, where "reason is the life of the law." 

The Colonial Assembly, followed by the State Legislature (Revisal, 
932)) vested in the Supreme Court by indirection, the right to determine 
what was or is the common law, and what parts of i t  not repealed 01- 

enacted by the Legislature were and are good for the people of North 
Carolina and what parts are not good for us. This has tended to encour- 
age the enactment and repeal from time to time of judge-made law or  
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judicial legislation. This kind of law will, we think-and the wish may 
be father to the thought-be less and less in fashion with the Supreme 
Court until it falls into disuse. 

I f  public schools and the press and, to quote Hamlet, "the occurrents 
that have more and less solicited" recently shall so elevate our people 
that lynchings and riots shall cease, that conservatism and property 
shall be in no danger from hasty and ill-considered legislation, we may 
cease to need a written constitution. That will be true when democracy 
becomes alssol~~tely safe for our State. Then the oath to support the 
Constitution will no longer be required, and the judges will cease to exer- 
cise the high prerogative heretofore exercised of declaring acts of Legis- 
lature unconstitutional. I have no assurance that we will adopt this 
course in the next century of this Court's life. 

The growth of our population and increase of judicial work will in 
the next century increase our Supreme Court judges to nine, two or 
three of whom will no doubt be women, whose presence will continually 
suggest the transformation since 1915, when it was held in this very 
tribunal that our laws were so written that females were disqualified to 
be even notaries public! 

I n  the century just passed nlany eminent minds adorned this judg- 
ment seat. None greater perhaps than those who now serve here. For 
have these not, in addition to the results of their own labors and research, 
those of all their predecessors canned and preserved for instant use? 
Are not our judges and lawyers in a peculiar sense "the heirs of all the 
ages in the foremost files of time?" And so will our successors be. 

The last semi-centennial of this Court was marked and honored by 
the abolition in this State of the death penalty in  more than forty cases, 
and more than forty kinds of civil actions, as well as all distinctions be- 
tween actions at  law and suits in equity and the forms thereof. The 
principles upon which all actions are determined abide. 

An old coinn~on-law lawyer said of equity, "It is a roguish thing. 
For lam vie h a ~ e  a measure. Equity is according to the conscience of 
him who is chancellor, and as that is longer or narrower, so is equity. 
I t  is all one as if they should make the standard for the measure we call 
a foot, a chancellor's foot. What an uncertain measure would this be? 
One chancellor has a long foot, another a short foot, a third an indiffer- 
ent foot. I t  is the same thing in the chancellor's conscience." 

An equity lawyer spoke of the judicial discretion of the judges of the 
law courts: "The discretion of a judge is the law of tyrants: it is 
always unknown: it is different in different men. I t  is casual and de- 
pends upon constitution, temper and passion. I n  the best it is often- 
times caprice; in the worst i t  is every rice, folly and passion to which 
human nature is liable." 
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No doubt many lawyers in the past-and litigants, too-(I am not 
speaking of the present) have felt the force of,those observations, and 
have appreciated the feelings of Cardinal Wolsey when Judge Shelley 
delivered to him the mandate of that model of virtue, mirror of wisdom, 
and fountain of justice, King Henry VIII . ,  in regard to surrendering 
his estates: ('Naster Shelley, you shall report to the king's highness 
that I am his obedient subject and faithful chaplain and bondsman, 
whose royal commandment and behest I will in no wise disobey, but 
most gladly fulfill and accomplish his princely will and pleasure in all 
things and in especial in this matter, inasmuch as ye, the fathers of the 
laws, say that I must lawfully do it. Therefore I charge your conscience 
and discharge mine. Howbeit, I pray you show his majesty from me 
that I most humbly desire his highness to call to his most gracious re- 
membrance that there is both a heaven and a hell." 

Lawyers and litigants of the future in North Carolina will not, if they 
ever did, entertain any such thoughts as I have quoted of and concern- 
iug the judges. The Witen-a-gamote-the council of wise men and 
women, who will compose this great tribunal after democracy shall be 
made safe for the world-will approach every subject presented with 
absolute knowledge of the law without any latitude or range for judicial 
discretion or the longitudinal conscience of the chancellor, and a true 
and scientific conclusion reach in accordance with this then exact science. 

And the people will regard the judiciary as Sir Thomas More, author 
of Utopia, regarded and said of himself when he was Lord Chancellor 
of England: "But this one thing I assure thee, on my faith, but if the 
parties will at  my hands call for justice and equity, then, although it 
were my father, whom I reverence dearly, that stood on the one side 
and the devil, whom I hate extremely, were on the other side, his cause 
being just, the devil, of me, should have his right.'' So will i t  be said 
of our judiciary, as it was said by another of the judiciary of England: 
"No British judge can be swerved a hair's breadth from the line of duty 
by any\earthly consideration." 

The system of selecting judges having veered from appointment by 
the sovereign during his will and pleasure, or during good behavior, to 
nominations by party convention, caucus or primary, and at one time 
apparently being about to subject the judges to recall by the popular 
vote for unpopular decisions, has another turn of fortune's or time's 
wheels before it. No autocrat or party caucus or primary or conven- 
tion will in  the future name the judges. Politics, which in practice has 
been defined as "a systematic organization of hatreds," will cease to have 
any part in the selection of judges, but they will be selected by the asso- 
ciation of lawyers without regard to party affiliations, or will be mem- 
bers of all political parties. 
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I t  has been actually computed by an enterprising law publisher in 
the last few years that a majority of the cases decided by the appellate 
courts of America "went off" on questions of practice and procedure. 
Let us hope that the Supreme Court of the future will, with or without 
the aid of the lawyers, find a way to make every case turn on its real 
legal merits ; that "harmless error" and long dissenting and concurring 
opinions, costing so much time and monsy to write and print and read, 
will be things of the past; that a clear, short statement of the law in a 
few sentences and the reason on which it is based in a few others, with 
brief and lucid headnotes and indexes, will be the rule of the Supreme 
Court of the future. 

There will be no undue vener~tion for what somebody else has said or 
thought in a bygone age, nor any reverence for precedents, but a clear 
compelling knowledge of which is the better reason, and a support of it 
that will be all-conviacina " 

Hugo Munstenburg suggested that the psychologists of the future 
might invent a device by which the truthfulness of the words of a wit- 
ness may be tested with unerring accuracy. And who knows but that 
the womb of time shall bear for the use of the servitors in the temnles 
of justice real touchstones and mete-wands that will strike to the heart 
of the case and bring out truth and justice every time: so clear and 
shining that the losing party can see it, and not be thereby reminded of 
his hope that there is a heaven and also a hell. 

The world war has just ended. I t  vas  fought by the victors, as it was 
said, to put an end to war for all t h e  to come. We are told that their , A 

purpose has been accomplished; that all men will henceforth know how 
to govern themselves. This nation has had the first opportunity to test 
the truth of the statement by governing itself while its executive head 
has gone to assist in arranging for the first "parliament of man and 
federation of the world." The fangs of hate that caused the world to 
war have been drawn. Man will no longer be conceived in sin and 
brought forth in iniquity. Even peace with victory, we are now taught, 
will not again, when the vanquished have recovered strength, start the 
black horse and his rider on their march of death. 

The world-old maxim "Inter arma leges silent" is to drop out of time 
and be forgotten, for the days to come will furnish no facts to prove its 
truth. Never again, let us hope and pray, will the laws be silent, but 
ever speaking and declaring rules for every condition that may arise. 
Old Jack Cade's prophecy of the good time to be ushered i n  by killing 
all the lawyers will never come. The triumph of reason over unreason 
in courts of justice and in the minds of men will be the supreme per- 
petual purpose of the race. Thus we seek after God and think His 
thoughts after Him. So long as there may be two opinions about a 
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matter and different points of riem and angles of interest, so long will 
students of l a y  inr-estigate and coatmd concerning its meaning, and 
great judges will declare which is the better reason. The progress and 
dcl-elopment of t!le liuinan intellect is unliinitrd. The law mill be found, 
a s  the rulc of right, for e T e y  new condition that  may arise. 

So TI-r scc the State in the ccntury bcgiiming today making great 
I)roqrc?s in ~ w a l t h ,  in population. in intellect, in education, and in 
chnmcter. Illid tlie larger ininds that will be needed for action on this 
1:t~gcr stage, before this 1:wgcr audience, will come forth out of our 
midst :uld fill tlie nwasure of tile new time's demand. 

Grcat men are the peatt1st and best gifts of God to H i s  earth. Lct 
us 1iol)c t11:lt in the cycle Leginnin: today the God 2nd fatlier of us all 
mill bring forth on this planet, in onr be107 ed niche of it. even in Korth 
Caroli i~a,  one great 111a11 to lead Hi s  people; and whether prophet, priest, 
or lilllp, or judge, or bx wl la te~ cr name he nzay be known, may they 
follow h;m to h ig l~cr  and higher levels. 
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T H E  OFFICERS O F  T H E  COURT, 1819-1919. 

By MARSHALL DELANCEY HAYWOOD, 
Marshal and Librarian. 

Gentlemen of the Bench and Bar, Ladies and Gentlemen: 

Honored by an invitation from the North Carolina Bar Association 
to appear before this assemblage toda;p,and speak of the "Officers of the 
Courtn-Clerks and Marshals-who have served in bygone years, I am 
here to perform, as best I can, the duty thus assigned me. 

Seven Clerks and four Marshals make up the list. The Clerks have 
been William Robards, John L. Henderson, Edmund B. Freeman, 
Charles B. Root, William H. Bagley, and Thomas S. Kenan; also 
James R.  Dodge, Clerk of the Summer sessions formerly held a t  Mor- 
ganton. The Marshals have been Colonel John T. C. Wiatt, James 
Litchford, David A. Wicker, and Robert H. Bradley. 

CLERKS. 

WILLIAM ROBARDS, 
Clerk. 

On January 4, 1819, at  the first sitting of the Supreme Court, it 
elected WILLIAM ROBARDS, of the old town of William~borou~h, in Gran- 
ville County, to the office of Clerk of the Court. Mr. Robards was a 
native of Goochland County, Virginia, born November 20, 1779, and 
was brought by his father (James Robards) to North Carolina when 
quite young. Before he became an officer of the Supreme Court he had 
already seen something of public life, having sat in the .North Carolina 
House of Commons as a representative of Granville County at  the ses- 
sions of 1806 and 1808. He was deeply interested in the cause of general 
education, and was associated with Chief Justice Henderson in conduct- 
ing a law school at Williamsborough. H e  was also a trustee of various 
educational institutions-of the Williamsborough Academy, of the Ox- 
ford Academy, and of the University of North Carolina, his term in the 
last mentioned capacity extending from 1827 until his death. 

Though the objects for which i t  labored did not take form in the shape 
of a public institution until a score of years later, a Society for Estab- 
lishing an Institution for the Deaf and Dumb was organized in North 
Carolina as early as 1827, and was incorporated by chapter 64 of the 
Laws of 1827-28. Mr. Robards was a member of this society, and also 
served on its Board of Directors. 

After his election as Clerk of the Supreme Court i n  1819, Mr. Robards 
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occupied that position until he was elected State Treasurer, or "Public 
Treasurer," as it was then called, by a joint ballot of the General As- 
sembly on December 14, 1827. Immediately after this, he resigned his 
office with the Supreme Court, and entered upon his new duties. He 
filled the office of Public Treasurer with marked ability for several 
years until the end of 1830, his successor being elected on the 4th of 
December in that year. He  thereupon returned to his old home in Gran- 
d l e  County, and there spent the remainder of his life. 

The wife of Mr. Robards was Ann (or f'NancyV) Keeling Satter- 
white, daughter of Thomas Satterwhite, and a lady of wide connections 
in Granville County among such well-known families as those of Wil- 
liams, Bullock, Henderson, Burton, Ridley, etc. Mr. Robards left a 
numerous posterity, whose members have well measured up to the good 
name which he bequeathed to them. These, for the most part, still live 
in Granville and Vance counties (Vance being a part of old Granville), 
and some have removed to Tennessee, the Gulf States, and other locali- 
ties throughout the Union. 

I n  his religious affiliations Mr. Robards was an Episcopalian, and was 
a vestryman of the historic St. John's Church at Williamsboro g h .  He 
died on the 17th of June, 1842. I cannot better conclude this sketch of 
his life than by quoting a tribute to his memory, which appearer' in the 
Raleigh Register of June 24th, a few days after his death. I n  part, that 
paper said: ('He suffered much from a long and severe illness, which 
he bore with a degree of fortitude never surpassed. Of the charaater of 
the deceased it would be useless to speak to those who knew him well. 
All will bear testimony to the magnanimity, the noble disinterester' less, 
and unceasing patriotism which characterized his whole life. As a 
neighbor, he mas obliging and hospitable; as a friend, ardent a rd  con- 
stant; as a citizen, just and ready in the performance of ever: duty. 
No one in distress ever appealed to him in vain when, by any exertion 
or sacrifice of his own, that distress could be alleviated or removed. 
He filled many high public offices during life, the duties of which he 
performed with a fidelity seldom equaled, and for which he received the 
highest commendations of his fellow-citizens. By the State generally, 
and particularly by his neighborhood, will his death be lCelt as a heavy 
loss. Xor were the incidents of his death less gratifying than his life 
was useful and upright. H e  professed confidence in the truth and a 
firm reliance on the faith of the Christian religion." 

JOHN LAWSON HENDERSON, 
Clerk. 

JOHN LAWSON HENDERSON was the second Clerk of the Supreme 
Court, elected in January, 1828, to supply vacancy caused by the resig- 

51-176 
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nation of William Robards. Mr. Henderson was a younger brother of 
Chief Justice Leonard Henderson, and a son of Judge Richard Hender- 
son, who figured prominently in public life prior to the Revolution and 
during that war. 

John L. Henderson was born in Granville County in the year 1778, 
and graduated from the Vniversity of Korth Carolina in the Class of 
1800. H e  entered the legal profession, but never attained a degree of 
success therein in any way equal to his two distinguished brothers, 
Leonard and Archibald. He made his home in Salisbury, and was 
borough representati~e from that town in  the North Carolina House of 
Comnlons at  the sessions of 1815, 1816, 1823, and 1824. I n  182.7 he 
was'appointed Comptroller of State, an office (later abolished) similar 
to the present post of State Auditor, being chosen to fill an unexpired 
term. He  was a candidate before the next General Assembly for re- 
election, but was defeated by James Grant, of Halifax. About this time 
(January, 1828) he was elected Clerk of the Supreme Court to fill 
racancy caused by the resignation of Mr. Robards, and retained that 
office throughout the remainder of his life. 

Xr. Henderson never married. I n  the P a p e r s  of Archibald D. Mur- 
phry,  published by the North Carolina Historical Commission, is an 
amusing letter from Judge Murphey, dated December 15, 1809, wherein 
the writer tried to work a reformation in his friend, in part, saying: 
"I rejoice to see my friends get married. I always regard the stock of 
human happiness as thereby increased. Whilst so many young men of 
your acquaintance are thus adding to their happiness, feel you no wish 
to add to yours? I11 the circle in which you move, can no one be found 
whom you love, and whose hand and heart you can consider as the 
richest treasure of this life? I hope there is. Get married, dear friend, 
and get a wife of good sense." Henderson, alas! never got a wife, 
eitrier with or without "good sense." 

Mr. Henderson died in office on the 11th day of July, 1843. The 
E a l e i g h  Regis ter ,  of July 14th, contained an obituary of the character- 
istic brevity of that day, which said: 

"DIED.-In this city, of congestive disease, on Tuesday last, in the 
66th year of his age, John L. Henderson, Esq., Clerk of the Supreme 
Court of North Carolina. Mr. H. resided in Salisbury, but was here in 
attendance on the Court now in session. H e  was buried with Masonic 
honors." 

The funeral of Mr. Henderson was conducted from Christ Church, in 
Raleigh, on the day following his death, by the Rev. Richard S. Mason, 
D.D., Rector of the parish. 
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EDMUND B. FREEMAN. 
Clerk. 

On July 13, 1843, E D ~ I U N D  B. FREEXAN was elected Clerk of the Su- 
preine Court, r i ce  John Lawson Henderson, who had died two days 
earlier. Before becoming Clerk, Mr. Freeman had served as Deputy 
Clerk under U r .  Henderson, and hence was in the service of the Court 
for a longer period than the twenty-five years in which he held the higher 
position. 

3fr. Freeman was born in Ealmouth, Bfassachusetts, on the 8th day of 
September, 1795. H e  was a son of the Rev. Jonathan Otis Freeman, 
D.D.. a distinguished Presbyterian clergyman, who did much educa- 
tional work in North Carolina, teaching at  various points throughout 
the State. This clergyman was a brother of the Right Rev. George 
Washington Freeman, D.D., for some years rector of Christ Church, 
Raleigh, and later Nissionary Bishop of Arkansas and the Southwest. 
Brigadier-General Nathaniel Freeman, of the Massachusetts militia in 
the War of the Revolution, mas the father of the Rev. Dr. Freeman and 
of Bishop Freeman, and hence was the grandfather of Edmund B. 
Freeman. 

When he was a ten-year-old child, Edmund B. Freeman was brought 
to North Carolina by his father. After completing his general educa- 
tion, he studied law and was duly licensed, but the probability is that he 
never engaged in active practice. For a while, in early life, he edited 
the Compiler, a newspaper published at  the town of Halifax. For one 
or more terms of the Legislature he was Reading Clerk of the EIouse of 
Commons, and was Principal Clerk of the State Constitutional Conven- 
tion of 1835. From his election as Clerk of the Supreme Court in 1843 
until his death, he was one of the most conscientious and capable officials 
who ever served any court in North Carolina. His heart, as well as his 
brain, was put into his work; and there were countless gentlemen of 
both the Bench and Bar who profited by his knowledge and experience. 
~ l l u d i k  to Chief Justice Ruffin, in an oration on that great jurist, the 
late Governor Graham said: "The precision and propriety of entries, 
in  every species of procedure, were brought to a high state of perfection 
mainly by his investigations and labors, in conjunction with those of 
that most worthy gentleman, and modest but able lawyer, Edmund B. 
Freeman, Esq., late Clerk of the Supreme Court." 

Nr. Freeman served in his office as Clerk of the Supreme Court 
until he passed from his earthly labors. The 30th of June, 1868, was 
the day set for the Court, under its old form, to pass out of existence, 
and for the Court under the new State Constitution to take over its 
duties; and on that very day the old Clerk died, thus ending his labors 
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with the final adjournment of the old Court whose history had been so 
closely entwined with his own life. An entry on the Minute Docket, 
under date of June 30th, says: "At the hour of 2 o'clock, p. m., on 
this day, Edmund B. Freeman, the ancient Clerk of this our Supreme 
Court, expired." On the next day (July 1st) Attorney-General Sion H. 
Rogers announced Mr. Freeman's death in Court (convened for memo- 
rial services), and offered a set of resolutions on behalf of the gentle- 
men of the Bar, expressive of the esteem in which they held the late 
Clerk, both personally and officially. Replying, Chief Justice Pearson 
said : 

"Gentlemen of the Bar: The Judges of the Supreme Court fully con- 
cur in your resolutions. We have known Edmund B. Freeman long and 
intimately. I n  his private associations, he was kind and agreeable, and 
in the duties of his office 'no one could him excel.' H e  was trained to 
be a clerk from infancy, and was fond of the vpcation. H e  displayed 
great ability, not only in accuracy of detail, but also in grasping the 
scope of complicated cases whilst stating accounts. His  integrity and 
entire fairness in discharging his duties no one ever called in  question, 
and he earned and is entitled to the distinction of having been a 'model 
clerk.' His  attachment to the Old Court was so strong that on several 
occasions he said to the Judges: 'I cannot outlive the Court, or work in 
any other traces!' That the Court should have died on the same day 
with its Clerk is a coincidence that is remarkable, and to theorists may 
form a topic of discussion. The Court orders that the resolutions be 
entered upon the records, and that a copy thereof be transmitted to 
Mr. Freeman's family.'' 

On this same old Minute Docket is given a poem written in memory 
of Mr. Freeman by Mrs. Mary Bayard Clarke. Par t  of this was quoted 
by Dr. Battle in his History of the Supreme Court printed in  the 103d 
North Carolina Reports. The entire poem is as follows: 

The old Clerk sits in his offlce chair- 
His head is white as snow, 

His sight is dim, and his hearing dull, 
And his step is weak and slow; 

But his heart is stout, and his mind is clear, 
As he copies each decree, 

h d  he smiles and says, as the Judges pass, 
" 'Tis the last Court I shall see." 

But he lingers on, till his work is done, 
To pass with the old rdgime, 

When he lays his pen with a smile aside 
To stand at the Bar Supreme ; 

For the old Clerk died with the Court he served 
For forty years, save three, 
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And breathes his last as the Judgss meet 
To sign their last decree. 

The Pointed Sword at  his Naked Heart* 
With a child-like smile he views, 

For his spirit glows with the fervid heat 
Good deeds alone diffuse, 

For like his Lamb-skin Apron white* 
Is the life that he had led, 

And Sinai brings before the Court 
No charge against the dead, 

While Calvary unbars the gates 
Of Heaven, and entrance gives 

Unto his soul. which meekly saith, 
"I know my Redeemer lives." 

Mr. Freeman mas twice married. His  first wife's maiden name was 
Mary IfcKinney Stith. She died January 25, 1835. By her he had an 
only daughter, Emily, who became the wife of the late Hampden S. 
Smith, and left several children, one of these being Hampden Freeman 
Smith, former City Clerk and a bank officer in Raleigh, but now residing 
in New York City. The second wife of Mr. Freeman was Mrs. Eliza- 
beth Ellis Foreman, ne'e Williams, widow of William Foreman, of Pitt  
County. He  left no children by that wife, who died November 11, 1848. 

Mr. Freeman was a deeply religious man and an Episcopalian in his 
religious affiliations, holding his membership in Christ Church, Raleigh, 
of which his uncle was rector for so many years. We was also a Mason, 
and served as Junior Grand Warden of the Grand Lodge of North 
Carolina from December 11, 1833, to December 5, 1834, and from De- 
cember 7, 1835, to December 14, 1836. 

CHARLES BOUDINOT ROOT, 
Clerk. 

The immediate successor of Xr .  Freeman, as Clerk of the Supreme 
Court, was CHARLES B. ROOT, of Raleigh. X r .  Root was elected Clerk 
ad interim for a term of six months, beginning July 1, 1868, and ending 
J a n u a r ~  4, 1869. He  and Nr .  Ereeman were close friends, and they 
married cousins. I t  was largely for the purpose of winding up the office 
accounts of the deceased Clcrk (at  the request of his daughter) that 
Mr. Root accepted the temporary appointment tendered him by the 
Court. The Deputy Clerk ucl interim was Johnston Jones, later Adju- 
tant General and now a resident of California. 

Like his predecessor in  office, Mr. Root was a New Englander by 
birth, but spent sixty-six of his eighty-four years in Raleigh. He  was 

*Masonic symbols. 
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born in the town of Montague, Massachusetts, on %he 31st day of Octo- 
ber, 1818. His  paternal descent ran through many generations of 
sturdy and prosperous New England ancestors back to Thomas Root, 
who came to America in 1637. 

Along with the other children of Elihu Root, of Montague, Charles B. 
Root received good educational training, and was a student at the acad- 
emy in Greenfield, Massachusetts. Leaving that institution, he went to 
New York City, but did not remain long, and removed to Raleigh in 
1837. Before leaving New York he had been promised employment by 
a Raleigh jeweler, Bernard Dupuy, with whom he serred some time, and 
whose business he later bought. I n  1860, Mr. Root sold his jewelry 
establishment, and never thereafter engaged in mercantile pursuits. I n  
the early part of the War between the States he was Mayor of Raleigh 
(serving without compensation), and for eighteen years following the 
war was president of the Raleigh Gas Company. I n  the course of his 
life he was a member of the Board of Aldermen of the city of Raleigh 
and a member of the Board of Commissioners of Wake County, being 
chairman of the latter body for some time. From 1884 up to the time 
of his voluntary retirement, not long before his death, he was Tax Col- 
lector of the city of Raleigh. For  a long time he held a commission as 
magistrate in Wake County, this giving him the appellation of "Squire" 
Root, by which he was known to the citizens of his community. Close 
attention to the duties of his various stations, and unquestioned integrity 
in  public and private transactions marked his course through life. 

I n  1848, Mr. Root married Anna Freeman Gales, daughter of Weston 
R. Gales, of Raleigh. Mr. Gales was a gifted journalist, who succeeded 
his father, Joseph Gales, as editor of the R a l e i g h  Reg i s t e r ,  and was a 
brother of Joseph Gales, Jr., who wielded a potent influence in the poli- 
tics of the nation as editor of the N a t i o ~ z a l  Irrtel l igencer,  in Washington 
City. By this marriage, Mr. Root left a son, Charles Root, now cashier 
of the Raleigh Savings Bank, and a daughter who married the late Dr. 
Vines E. Turner, of Raleigh. 

"Old Squire Root," as he is still affectionately remembered by the 
people of Raleigh, was gentle, tender-hearted, and courteous, charitable 
to the poor, and considerate of the feelings of erery one. H e  passed 
away in the eightyrfifth year of his age, on the 7th day of May, 1903. 
His  funeral was conducted from Christ Church, of which he was a 
zealous member and consistent communicant. 

WILLIAM HENRY BAGLEY, 
Clerk. 

As already stated, the commission of Mr. Root as Clerk ad i n t e r i m  
expired on the 4th day of January, 1869. Two weeks later, on January 
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lath,  Xajor  WILLIAAI H. BAGLEI', of Raleigh, was elected Clerk of the 
Supreme Court for a term of eight years; and by subsequent reAlections, 
held that position until his death, a little more than seventeen years 
thereafter. 

Major Bagley was born in Perquimans County, North Carolina, on 
the 5th day of July, 1833, and was a son of Colonel Willis Bagley, a 
well-known citizen of that section of the State. 

I n  1852, before he became of age, William H. Bagley was elected 
Register of Deeds of his native County, and held that position for several 
years. I n  1855, he removed to Elizabeth City, in the adjacent county of 
Pasquotank, and there engaged in journalistic work as editor of the 
Sentinel. H e  also studied law, and was licensed to practice in 1859. I n  
1E60, he was associated in the editorial management of another paper, 
the State, with James W. Hinton. 

Cpon the outbreak of the War between the States, Mr. Bagley entered 
the Confederate service, and mas commissioned First Lieutenant of Com- 
pany A, Eighth North Carolina Regiment, on ;May 16, 1861. This regi- 
ment being sent to join the forces engaged in the defenses around Albe- 
marle and Pamlico Sounds, Lieutenant Bagley was engaged in numerous 
actions in that vicinity until February 8, 1862, when he was captured 
by Burnside's expedition against Roanoke Island, where he was sta- 
tioned. I n  recounting this event, the historian who prepared the sketch 
of the Eighth Regiment for Chief Justice Clark's great compilation 
entitled Yorth C a ~ o l i n a  Regiments, 1861-65, says : 

"After the surrender of the island on the 8th of February, we were held in 
camp as prisoners of war about two weeks, when we were conveyed by steam- 
ers to Elizabeth City, paroled, and sent home by way of the Dismal Swamp 
Canal and Portsmouth. Whilst prisoners in the hands of the enemy, we were 
well treated. Of course we were closely guarded, but no insults were offered. 
During the first and second weeks of September, 3862, the men having been 
exchanged, the regiment reassembled." 

Shortly after the Eighth Regiment reassembled, as just mentioned, 
Lieutenant Bagley was promoted to the rank of Captain, October 25, 
1862, and assigned to his former company. He  probably did nat rejoin 
his company immediately, as about this time he had been elected State 
Senator from the First Senatorial District, composed of the counties of 
Pasquotank and Perquimans. 

On April 15, 1864, Captain Bagley was commissioned Major of the 
Sixty-eighth Regiment. He did not remain with this regiment long, 
however, but resigned on June 11th in the same year. H e  again became 
a member'of the State Senate in 1864. 

I n  July, 1865, President Johnson appointed Major Bagley to the post 
of Superintendent of the United States Mint at Charlotte, but the recipi- 
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ent of this appointment could not qualify as he was unable to take the 
"iron-clad oath" alleging that he had borne no part in  what was then 
officially designated "the late Rebellion." 

On December 15, 1865, Jonathan Worth became Governor of North 
Carolina, and remained in  office until turned out several years later to 
make room for a "Provisional Governor" appointed by the President. 
Major Bagley was appointed Private Secretary by Governor Worth, and 
served in that capacity for some time. I n  1866, he married the Govern- 
or's daughter, Miss Adelaide Worth. This venerable lady survives her 
husband, and now resides with her two unmarried daughters in Wash- 
ington City. One of the childrcil born to this marriage was Ensign 
Worth Bagley, killed in the War with Spain, and in whose honor a 
statue now stands in the Capitol Square a t  Raleigh. William Henry 
Bagley, second son, is engaged in  newspaper work. A third son is Com- 
mander David Worth Bagley, of the Navy, who saw active service in 
the war just closed. One of Major Bagley's daughters is,Mrs. Josephus 
Daniels, herself a patriotic welfare worker in connection with the late 
war, and wife of the present Secretary of the Nary, whose labors have 
brought the sea forces of our Government up to a scale of magnitude and 
efficiency never dreamed of before. 

Major Bagley was a man of handsome and distinguished appearance, 
and enjoyed a good measure of health up to the month of November, 
1885, when he suffered an attack of illness from which he never recov- 
ered, and which resulted in his death a few months later, despite treat- 
ment by the most eminent members of the medical profession of both 
Raleigh and Baltimore. 

No sketch of Major Bagley's life would be complete without reference 
to his connection with the Independent Order of Odd Fellows, in  which 
fraternity he held the highest honors. H e  was initiated into this order 
in 1857 as a member of Achoree Lodge, No. 14, of Elizabeth City. I n  
1865, he transferred his membership to Seaton Gales Lodge, No. 64, of 
Raleigh, and became a member of McKee Encampment, No. 15, in  the 
same city. H e  represented the Grand Lodge of North Carolina in  the 
Grand Lodge of the United States (afterwards known as the Sovereign 
Grand Lodge) from 1874 until 1886, and was Grand Master of the 
Grand Lodge of North Carolina from May, 1873, until May, 1874. 

The death of Alajor Bagley occurred at  his home in Raleigh on the 
21st day of February, 1886, and caused wide regret. The News and 
Observer (then edited by Captain.Samue1 A. Ashe) said : "Major Bag- 
ley was held in  very high esteem hire, and the grief a t  his death is deep 
and sincere." I n  the Journal of zroceedings of the Grand Lodge of 
Odd Fellows, a memorial of him declared: "Outspoken at all times, 
always having the courage of his convictions, steady in friendship, firm 
in  his ideas of right, yet at  all times courteous, considerate, and amiable, 
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he  acquired and held unto the end tlie warm and affectionate regard of 
his brethren.') 

The funeral services of Major Bagley were held on February 23d from 
the  First  Presbyterian Church in Raleigh, being conducted by the Rev. 
John  S. Watkins, D.D., assisted by the Rev. Vill iam C. Norman, pastor 
of the Edenton Street Methodist Church. I n  attendance were the offi- 
cers of the State Departments, the Justices and officers of the Supreme 
Court, the Raleigh Bar  in 2 body, a numerous representation of Odd 
Fellows, and a large concourse of citizens. 

THOMAS S T E P H E N  KENAN, 
Clerk. 

COLONEL THODIAS S. KENAN, whom we all remember so well, was 
elected Clerk of the Supreme Court on the 1st day of March, 1886, to 
fill vacancy caused by the death of Major Bagley, and qualified tx7o day? 
later. 

Before his election as Clerk, Colonel Kenan had won high reput a t '  ion 
both as a soldier and lawyer. H e  was born on the 32th day of February, 
1838, a t  the county-seat of Dnplia, Kenans~i l le ,  a town named in  honor 
of his family. H e  was the eldest qon of a pronlinent citizen of that  sec- 
tion, Oven R.  Menan, member of tlie Confederate Congress. Owcn 
Kenan's father, Thomas Kenan, member of the United States Congreqs, 
from 1505 to 1807, was the son of Colonel James Kenan, an a c t i ~ e  and 
courageous officer of the Revolntion. 

After a preparatory education at  Old Grove Academy, in Kcnansrille, 
and a t  the Central JIilitary Institute, at  Selma, Alabama, Thomas S.  
Kenan entered Wake Forest College and completed his freshman year 
there. H e  left in 1854 to enter the Unirersity of Il'ortll Carolina. H e  
graduated with the degree of A.B. from the University in 1837, later 
being gi\  en the degree of A.M. EIe studied law at Richmond Hill  under 
Chief Justice Pearson, and located for the practice of his profession at 
Kenansville in 1860. Closely following this came the outbreak of the 
W a r  between the States. Mr. Kenan promptly volunteered his services 
to the Confederate Government, and mas chiefly instrumental in raising 
the Duplin Rifles, of which he was elected captain. This company mas 
later made a part of the First  or "Bethel" Regiment, then assigned to 
the Second Regiment, and eventually i t  became a part  of the Forty-third 
Regiment. Colonel Kenan bore an honorable part in many hard cam- 
paigns and bloody battles until he was badly wounded while leading a 
charge at  Gettpburg.  On the next day he fell into the hands of the 
enemy, while being carried to the rear in a n  ambulance train, aud was 
sent to the military prison on Johnson's Island, in  Lake Erie. There 
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he mas collfined until 1865, when he was released on parole. The war 
ending about this time, he mas nerer exchanged. 

Immediately after the close of the war, Colonel Kenan mas: elected a 
member of the State Senate from Dliplin County, serving a t  the sessions 
of 1865 and 1866. In 1868, the Democrats of his district nominated 
him for  a seat i n  Congress, but he mas defeated. 

H e  removed from Menansville to TVilson in  1869, and became Xayor 
of the latter town, serving from 1852 until 1876. I n  1876, when the 
Democratic party was searching out strong inen to make up the ticket 
for that  year and carry on the campaign under the leadership of Vance, 
Colonel Renan was nominated for Attorney-General, mas duly elected, 
and held that  position eight years, du r i l~g  the administration of. Gov- 
ernors Vance and Jar r i s ,  from January  1, IS7 7 ,  until J anua ry  21, 1885. 
About a year after the expiration of his term, he was elected Clerk of 
the Supreme Court, as already mentioned, and he retained that office 
up  to the time of his death, a little more than twenty-fire years there- 
after, on the 21st of December, 1911. 

On May  20, 1868, Colonel Kenan married Miss Sallie Dortch, daugh- 
ter of Dr .  Levis Dortch, a n a t i ~ ~ e  North Carolinian residing in hlissis- 
sippi. K o  children mere born to this union. 
In personal appearance. Colonel Kenan mas one of the most strikingly 

handsome men of the generation in ~vhich he lired. An oil portrait in 
the Clerk's office, preserring his likeness in a realistic manner, has been 
presented by his  family, an  exan~ple which it is hoped that  the descend- 
ants of his predecessors will follow by placing there portraits of Robards, 
Henderson, Freeman, Dodge, Root, and Bagley. 

Colonel Kenan's interest in the University mas deep and lifelong. He 
was a trustee for many gears, and there was seldom a commencement 
that he did not attend. H e  lired to celebrate with the survivors of his 
class the fiftieth ann i~e r sa ry  of graduation. He mas an  Episcopalian 
in religion, and a member of Christ Church, at Raleigh, for many years 
prior to his  death. I n  the western gallery of this church is  a handsome 
set of memorial windows erected in his honor. H e  was a member of the 
Xasonic fraternity, and held the post of Deputy Grand Master of the 
Grand Lodge in  the years 1877-78. H e  was one of the charter members 
of the Kor th  Carolina Society of the Sons of the Revolution, being presi- 
dent of that  organization at the time of his death, and for some years 
prior thereto. H e  was a member of the United Confederate Veterans, 
and member of the advisory committee of the Ladies Memorial Asso- 
ciation, of Raleigh. H e  contributed a valuable sketch of the Forty- 
third Regiment to Chief Justice Clark's compilation entitled North 
Carolina Regiments, 1861-65. His  own purse was ever open to aid a 
Confederate reteran who had failed of fortune in the contest of life, and 
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he took a deep interest in the pension legislation of the State, as well as 
in the Soldiers' Home at Raleigh. P e t  with all of his interest is1 Con- 
federate matters, there neler  lired a mall more free from sectionaI bit- 
terness, o r  one 157110 had less patience with any one v h o  strox-e to rekindle 
sectional aninlosity. While the war lasted he x-as a loyal Confederate, 
never fli~cliilig from the ordeals of camp. field, or prison; but after the 
return of peace, though d i sappo i~ i t~d  of his hopes for Southern inde- 
pendence, he spent no time in railing at his former adversaries, but 
became a friend and brother of all good Americ>ans. 

The foregoing sketch of Colonel ~ \ ' ~ I I ~ I I  concludes vli:rt I h a ~ e  to say 
of the Clerks n h o  1i:i~ e scrred in the State Suplwni. Court at Raleigh. 
It is not ni7 lmq~ose  to speak of thc prcs t~i t  il~cumbent, Joseph L. Sea- 
well, who began his col~ncctioll xi i l l  tlic Court nlicu les3 t lmi  fifteen 
years of age, as a11 o f f i ~ ~  ~ l ~ r k  ~ l i d r r  I l a jo r  Baglev, and ~ d i o  lwll nwns- 
ures up  to the best of his p rc t l c r e~~ors  in point of eficicncy. Eefore 
taking leare of the  clerk^ u h o  lia\ e labored in Raleigh, h o n e ~ e r ,  1 muit 
say a few n-ords of tlicl e ~ ~ ( ~ l 1 c 1 1 t  q ~ ~ ~ t l e m : ~ n  who serwd in the same line 
of work nially year? ago, durillq the time ( 1 8 4 7 - 6 1 )  ~vhen  the Court held 
a Summer session eacah year i17 t11c ~nolmtain town of M o r p l ~ t o ~ .  

JAMES IZIC'HARD DODGE. 
Clrrli (Norz;r~lton Division 1 .  

I t  is a f;ic.t ~ i o w  :rllnost forpottell that thc Supreme Court of Xorth 
Carolina held a Slirumcv term each w a r  at the tovn  of 1Iorg:rnton for 
nearlv fiftcen years, b ~ ~ i l ~ l i i n o .  in 1847 and ellding in 1861. I t  x i s  by 
chal~ter  23 of the La\\-, of ld40-47 that this Summer term was estab- 
lisllccl, the action heilig t:xkmi for t l ~ c  conrcniencc of the lawyers of 
wester11 Sor t l i  C a r o l i ~ ~ n .  Ralcigh tlielr being nlnlost iirxcessible to those 
residing in t h t  section, on ing to  t l l ~  ,ark of rnilroads and the had con- 
dition of t l ~ c  stage ~o:rds. The ColLlt a t  AIorg:r~lto~i mainta i~i rd  an 
csistellcc until tlir 01ic:iilig of the VT:~r Lctv-eel1 the States, v l m l  it m s  
abolished by cli~rptcr 4 (ratified S e p t c ~ i - r  11, 1,CGS) of a ~ o l u r n e  of 
statutes entitled "Pl~hlic Lax-, of the Statc ,f S o r t h  Carolina, parsed a t  
the Geiier:~l ,lsscrnbly : ~ t  t l l c  &ssion, of IS('[-62-63-64 arid one in 1839." 

JillW R. I)oD(,E n as t h c  ('l('lli of t l ~ c  S n p ~ , m c  Court for the 3lor.gan- 
ton Dirisiol~ dur i~rg  the ~vholc period of its ~ G s t c n c e .  ITc Tvas elected 
on the 20th of Febl i~ary ,  1847, nud qu:ilificd I,> open court on the first 
dajr of its icssion, L i ~ i f i ~ b t  2, 1847. T l ~ p  Sllcri* of B11rke Coiintp acted 
as Xarsllal. 

Mr. Iiodgc~ was b o r ~  at Johl is tow~,  111 thc Stat, of S e w  T.k'rB, on the 
27t l~  d:ry of O(atober, 1795,  and b r l o ~ ~ ~ e d  to :I f ;  nily nhicli had been 
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settled in America since 1629. His  father, Richard Dodge, had run 
away from home at the age of fifteen to join Washington's army in 17'78, 
served as a fifer until 1782, and became a Brigadier-General in the War 
of 1812-15. I n  the latter war, James R. Dodge, the subject of this 
sketch, acted for a while as his aide-de-camp, also serving in a company 
called the Slbany Independent Volunteers. The wife of General Dodge, 
and mother of James R. Dodge, was Ann Sarah Inring, a sister of the 
celebrated American author, Washington Irving. At the home of his 
father, who was much given to hospitality, young James Dodge became 
well acquainted with many of the most noted military and naval leaders 
of that day. 

Being resolved to seek his fortune in the South, James R. Dodge, 
when twenty-two years old, embarked for Charleston, South Carolina, 
but was destined never to reach that port. A storm so damaged his ship 
that she put into the port of Norfolk, Virginia, and could never be made 
sea-worthy again. This changed X r .  Dodge's plans. H e  removed to 
Petersburg, and spent two or three years in that city. While there, he 
studied law, and procured a license to practice in the State of Virginia. 
H e  came to Raleigh in 1820, and soon won the friendship and confidence 
of such well-hown members of the legal profession as Judges Taylor, 
Henderson, and Hall of the Supreme Court; Ruffin, later to become the 
greatest of Chief Justices; Badger, Gaston, Archibald Henderson, and 
many others. 

Legal business carrying Nr .  Dodge to Stokes County, he decided to 
settle at  Germantown, the county-seat. About the year 1823 he seems 
to have been a resident of Lexington, as he represented St. Peter's 
Church, in that town, in the Diocesan Convention of 1823 which elected 
John Stark Rarenscroft to the Bishopric. H e  removed to Wilkesboro 
in 1826 and remained until 1834. From that year until 1838, he resided 
in Lincolnton, being Solicitor of the Judicial District in which that 
town was located. I n  a brief autobiography prepared not many months 
before his death, Mr. Dodge (referring to his removal from Lincolnton) 
says: "Upon consultation with my sympathizing and truly pious wife, 
we retired to the banks of the Yadkin, our cottage and farm. She man- 
aged at  home, and I labored night and day at  Court, at  Raleigh and at 
Morganton. At home we were always happy; care or trouble never 
entered our door, and these years were the happiest of my life." 

The wife of Mr. Dodge, to whom he was married on the 24th of May, 
1826, was Susan Williams, daughter of Joseph Williams, and grand- 
daughter of Colonel Joseph Williams, a noted Revolutionary patriot of 
Surry County. The home of Mr. Dodge, "on the banks of the Yadkin," 
was originally in Surry County, but later became a part of Yadkin 
County when the latter was created out of a part of Surry in 1850. One 
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of Mr. Dodge's children was the late Colonel Richard Irving Dodge, of 
the United States Army. Another, Miss Annie Dodge, became the wife 
of Captain Chalmers Glenn, of the Confederate Army, who was killed 
at  the Battle of South Mountain, leaving several children, one of whom 
is ex-Gouernor Robert B. Glenn, now of Winston-Salem. Another son 
was the late Adjutant-General James D. Glenn. 

Mr. Dodge possessed a. keen sense of humor. His  famous epitaph on 
Hillman, Swain, aild Dewes is too well known to need repetition." He  
lived to a good old age, honored and respected by all who knew him. 
His  death occurred at  the home of his daughter, Mrs. Chalmers Glenn, 
in Rockingham County, on the 24th day of February, 1880. 

MARSHALS. 

Having given brief sketches of those who served the Court in the 
office of Clerk, I now turn to the Marshals. When the Court was first 
organized, the Sheriff of Wake County acted in that capacity. Chapter 
136 of the Laws of 1819 compensated the sheriff for these services. The 
separate office of Marshal was created by chapter 15 of the Laws of 
1840-41, ratified on the 11th day of January, 1841, and I shall now have 
something to say of the four gentlemen who formerly held this office. 

JOHN TODD COCICE WIATT, 
Marshal. 

The first Marshal of the Supreme Court was COLONEL JOHN T. C. 
WIATT, a native of Virginia, who had been a resident of Raleigh for 
many years. He  had figured as an officer in the War of 1812-15, and 
later was a well-known citizen of Wake County. 

H e  evinced a strong interest in military matters throughout his entire 
life. H e  was captain of a company of infantry in Raleigh prior to the 
outbreak of the War of 1812-15. His  command was mustered into the 
service of the United States in  that war as the "Seventh Company, de- 
tached from the Wake Regiment." This company (numbering 70 men) 
formed a part of the Fourth North Carolina Regiment of which Richard 
Atkinson was Colonel, or "Lieutenant-Colonel Commandant"; Simpson 
Shaw, First Major; and Benjamin Elliott, Second Major. The regi- 
ment was made up in 1812, a t  the beginninpof the war. I n  his 1892 
Centennial Address on the City of Raleigh, the Hon. Eemp P. Battle, 
LLD., refers to Captain Wiatt's war record and subsequent career in 
these words: "The leader of the Raleigh Volunteers, Captain J. T. C. 

*See Wheeler's Histerg of North Carolina, Part I ,  p. 108. 
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Wiatt, afterm~ards Colonel Wiatt, was a remarkable man; and if he had 
had an opportunity would have become eminent as a partisan officer. 
He  had nerves of steel. When Sheriff of Wake," his riame became 
famous throughout the State because of his killing a prisoner named 
Wolfe. Wolfe was a man of great physical strength. He  came to 
Raleigh as a recruiting officer, married, and settled here. EIe adopted 
gambling as a business, mas arrested under the ragrant act, and com- 
mitted to Wiatt's custody. Wiatt ordered the jailer, Miller, to change 
his quarters to the dungeon, as he was fearful of an escape. Wolfe 
knocked Miller down and n7as rushing for the door, when Wiatt shot 
and killed him. His action mas decided to be justifiable. I n  1841 the 
Supreme Court of the State made him its Marshal, in ~vhich capacity 
he acted until his death." 

By a reorganization of the North Carolina Xilitia, which took place 
during the War of 1812-15, the troops of Wake Couilty were divided 
into the First Regiment (containing 756 officers and men) and the 
Second Regiment (containing 732 officers and men). Of the former 
regiment, Captain Wiatt became First Xajor ;  :md the command of it 
devolred upon him, as seuior officer, n-hen Colonel Rogers resigned early 
in 1815. 111 the same year, Major MTiatt Tvas pronloted to the rank of 
Colol~el, and retained command of the First Wake Regiment for some 
time. 

After the war, Colonel W a t t  set up an establishment for tlie manufac- 
ture of coaches and other rehicles, on his lot west of the courthouse. 
Under date of Sovember 29, 1815, he makes annoumement of this busi- 
ness through the Raleigh papers. I n  the same card he thanks the public 
for past favors, so he mag haxe been engaged in a similar line of work 
before. S e ~ e r a l  years thereafter (TIarch 15, 1818) an ad~ertisement of 
like nature was made by him and his brother under the firm name of 
Haute C. Wiatt & Company. At a somewhat later date, he gave up this 
business and became a planter. 

Colonel Wiatt belonged to the Xasonic fraternity, and was a inember 
of Hiram Lodge, S o .  40, in the city of Raleigh. After filling several 
lesser stnticlllr in his lodge he became Worshipful Jlaster in 1815, hold- 
iug that post for fire terms, his serrice ending in 1819. He  was also, at 
a little later time, one of the Grand Stewards of the Grand Lodge; and 
he became Grand Tiler about tlie year 1824, holding the two offices 
jointly until December 26, 1827. On the date last given, Richard T;V. 
dshton became Grand Tiler, and Wiatt was continued in  the office of 
Grand Steward until 1837. He  retained his rnenlbership in IIiram 
Lodge up to the time of his death. 

*Colonel Wiatt  was Deputy Sheriff for  a while. I can find no record of his having been 
Sheriff.--M. DEL. H. 
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Notwithstanding his high rank in Xasonry, it must be confessed that 
Colonel Wiatt  profited little by the ancient precept of the Order, with 
respect to profanity, which the Fraternity so constantly endearors to 
iiiculcate into the liearts of all members, for he was indeed '(full of 
strange oaths," and bore too close a resemblance to soldiers of old, in 
the army which '(swore terribly ill Flanders." Yet witlral, he was of a 
generous and obliging dispcsition, v h o  tooli pleasure in contributing to 
the welfare and comfort of those in need of assistance, especially persons 
passing 011 the much traveled highway vliich led by his country homc. 
Long before the poet voiced the sentiment in xvords, i t  mas his delight to 

"Live ill a house by the bide of the road 
And be a friend to man." 

By the feiice dividilig liis front yard from the public highway, he had 
a well dug, and equipped it n i t h  a rope, on each end of which was a 
bucket, one swinging invard  for his family's use, and one swinging out- 
ward for the use of a n 1  tllirstp xmyfarer who might stop to refresh him- 
self or his horse before colitiliuing his journey. I n  the nforementioned 
1892 Centei~iiial Address on the City of Raleigh, Dr. Battlc says: ('Old- 
time trawlers rerncmher the cool va ter  of his w l l  four miles west of 
tow1 011 thc road to Chapel Hill and Ilillsboro. Thc d r i ~  ers of the pub- 
lic stages a l ~ r a y s  watered their horses a t  Wi;itt's \\ell." 

I n  coliilertion with this n.cll, all amusil~g tradition s u n  i~ CS. On one 
occasioil, se\er:rl gaJ- young students from the C n i ~  ersity of S o r t h  Caro- 
lina n ere tmre l i l y  the road h e t w e ~ i ~  Cliapc~l Hill aiid Naleigh. While 
stoppii~g for n ater a t  this ~ rc l l ,  one of tllein occupied liis time h- teasing 
a chi l ied  bulldoe beloi~elnq to tllf coloilel. The owiler finally became 
ainioyed, aud called out : "If you don't let that doe :llone, 1'11 turn him 
loose 011 TOLL" To  this threat came tlle defiai~t reply: '(Tnrn him loose, 
a i d  1 f i t  1 i . '  T l i ~  dog n-:I.: n c c o r d ~ ~ q l y  rclc:iscd, :rnd v a s  
met Iialfkay by tlrc student, wlio nnltcd 01 er tllc, fence into tlie yald. 
vl i ip iii Iimid, :riid slion cl cd blon. after blov 11poil tlie fierce animal, t l ~ r  
strolws I.~ciiiq ac~on~pal i lcd  b~ iilc.11 :I t o ~ w i i t  of prof:rl~ity ? s  liad ne:er 
before b-c.11 11ea1d ill Sort11 C: roliii;~ since the (la\ s of George Bnrring- 
ton. ('olo~icl T l a t t  n atclicd tlw combat n it11 : ~ i ~ i n w d  iiiterrst, and 
fi11::llv ifin 111s dog, nil11 tall qtncli h tnce i i  his lees, hastil) secbinp 
rcfugt. iillclcr ontlionv. Tl ic~cul )o~i  11(, w m t  forward ~iiid n,rrmly 
co i~~r ' i t r~ ln t cd  the T ictor, rein:lr!iiiig : ha1 e doue t ~ o  things that 
~lohodr elic e\ cJr did-poi1 l i a ~  e made n l  I)ulltlog run from you;  and 
sou  1i:tre shonn me that  11wre is o ~ i c  nlan ill Sor t l i  Carolin:\ who can 
swt:rr louder and loiiger t l lm  1 can. The world is llkelv to h e : ~ i ~  from 
you before it gets inucll older.'' L L f t ~ r  a lapse of some years, Colonel 
Wiatt  liappencd to be in Raleigl~ oiie day, v lmr  n fricild, accompanied 
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by another gentleman, called to him and said he wished to introduce his 
companion, a clergyman of North Carolina birth, who had been absent 
from the State for some years, and had stopped in  Raleigh to renew an 
acquaintance with some of his old friends. Upon recognizing the minis- 
ter as the hero of the bulldog encounter in  former years, and as the one 
whose proficiency in profanity had excited his wonderment (if not 
envy), Colonel Wiatt remarked: "I once had the pleasure of hearing 
this gentleman talk, but he was not then preaching the Gospel-accord- 
ing to my recollection." He  then related the incident, much to the 
amusement of sereral gentlemen who had joined the group, the minister 
entering heartily into the laugh which followed. On taking leave, 
Colonel Wiatt declared that he would avail himself of the first oppor- 
tunity to listen to a sermon by his young friend, as he was confident 
that no man with such fluency in expressing himself could fail to be 
entertaining as a preacher. Not many months later, the clergyman was 
called to the pastorate of one of the principal churches of Raleigh, and 
became an honored resident of the city, but Colonel Wiatt died just be- 
fore his arrival. 

Colonel Wiatt married Cecelia Dabney, and has quite a number of 
descendants residing in Raleigh and Louisburg-members of the Foster 
and Yarborough families. He died at his home near Raleigh, February 
23, 1855, and was buried with Masonic honors. 

JAMES LITCHFORD,* 
Marshal. 

JAMES LITCHFORD, of Raleigh, was the second Marshal of the Supreme 
Court, succeeding Colonel Wiatt in that office. H e  was born in or near 
the old colonial capital of Williamsburg, Virginia, in the year 1795. 
His  father, Arthur Litchford, was a pensioner of the United States 
Go~ernment  for services rendered during the War of the Revolution. 

When the War of 1812-15 came on, young James Litchford was as 
ready to fight for American rights as his father had been in the "Days 
of '76," and he enlisted in the Sixth Regiment of Virginia Infantry. 
His  company commander was Captain Edward Pescud, who has many 
descendants now living in  North Carolina. What were the details of 
Mr. Litchford's services we are unable to state; but as the militia of 
Virginia and adjacent States was kcpt busy defending the seacoast 
around Norfolk from depredations of the military and naval forces 
brought over by Admiral Cockburn, we may assume that young Litch- 
ford had a full share of active service. 

*This article is reproduced from a sketch of Mr. Litchford which I wrote for the News and 
Observer, September 23, 1918, giving an account of his portrait which had been presented to 
the Supreme Court Library by Henry E. Litchford.-M. DEL. H. 
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I n  1818, Mr.  Litchford was unitcd in marriage with X a r y  Archer 
Gill, of James City County, Virginia. About the same time he decided 
to remove to the town of Halifax, North Carolina, but remained there 
only a short time, and came to Italeiqli in 1520. EIe was a citizen of 
Raleigh for the remainder of his life, k i n g  for many years associated 
in business with his kinsman, James Selby. 

X r .  Litchford was a member of the Yasonic fraternity. H e  took his 
degrees in I I i ram Lodge, S o .  40, in 1528, biit withdrew shortly there- 
after. H e  resumed his membership later in  life, however, and coutinued 
a member of I I i ram Lodge up to the time of his death. 

I t  was in  February, 1555, that Mr. Litchford succeeded Colonel TOiatt 
as 3farshal of the Supreme Court. The Court was t l lm composed of 
Chief Justice Frederick S a s h  2nd Associate Justices Richmond 11. 
Pearson (later Chief Justice), and William 11. Battle. 

Nr. Litchford held the office of Harshal  up  to 1869, when tlic Supreme 
Court mas reorganized under a provision of the new State Constitution, 
placing the election of Supreme Court ~ u s t i c e s  in the hands of the pco- 
ple, instead of their being chosen by the Legislature, as was tlieretofore 
the usage. 

Mr. Litchford died on the 1st day of September, 1870, at  the age of 
serenty-five. I n  alluding to his death, the Raleigh Sentinel, in its issue 
of September 3d, said, i n  pa r t :  

"Mr. Litchford was a native of James City County, Virginia, removed to 
Raleigh in 1S20, and has been a resident of the city for nenrly fifty yenrr. 
He was a most excellent citizen, quiet yet strongly marked in his principles. 
and an honest man. As a husband, father, and friend, we have liliown lione 
better. His death is universally regretted." 

The funeral of Mr. Litchford was held from the Baptist Church on 
the morning of September 3d, arid he was buried with Xasonic honors 
by Hi ram Lodge, KO. 40, a number of members of William G. Hill 
Lodge, No. 218, being also in attendance. 

Mr. Litchford left a number of children, one of his sons being the 
late James J. Litchford, a well-known and highly esteemed citizen of 
Raleigh. Among the children of the latter is Henry E. Litchford, 
formerly cashier of the Citizens National Bank, of Raleigh, and now 
vice-president and treasurer of the Old Dominion Trust  Company, of 
Richmond, Virginia. 

DAVID ALEXANDER WICKER, 
Marshal. 

DAVID A. WICKER became Marshal of the Supreme Court, as successor 
to Mr. Litchford, on January  12, 1869. This gentleman was a native 

52-176 
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ROBERT HEKJXY BRADLEY, 

Marshal and Librarian. 

The fourth Xarshal ,  and the first person to hold the joint office of 
212 r s h d  :111d L ib r~ r i :m ,  ~ r n r  ROBEI~T 11. Rrt IDLEP, n7hose long and honor- 
abic q c r ~ i c n  to this Court and the Icqnl profession in general was term- 
in:ltcd hy the 11:111d of death less t h 1 1  a year ago, vllen the days of his 
life hnd f,ir cxcceded thc incasureme~it of threescore years and ten. 

X r .  Bradley  as borli in the good old couuty of Edgecombe. or1 the 
23d day of August, IQ40. R e  was reared 011 his father's plantation, 
en joy i l i~  suc.li educatioi~al ad1 cintages as tile ~~eighborhood afforded and 
ij-duitrioi~elj aidins in  c:~rrving on the vo rk  irlridellt to a life in the 
country. On the outbreak of the W a r  between the States, he enlisted 
(,lpril 18, 1861) in Company A, of what  as then kno~vn as the Filst 
Xorth Carolina Eegiment, but vhich mas l ~ t e r  pl:~ced between the 
Elm cnth a i d  Twelfth Re,o,iments and designated the "Bethel Regiment." 
Tlris regiment n-as then conin~anded by Colorlel D. H. IIilI, latcr a 
Lieutenant-General, and the company in which 31r. Bradley serred was 
undcr the colnm:~nd of Captain John L. Rridgers, of Edgcconibe County, 
later Lieutenant-Colonel. After undergoing a coursc of military train- 
illp in Raleiqh, Mr. Bradley marched with his comnlnnd to Tirqinin and 
mas preqent a t  the Cattle of Bethel. There he was one of the party 
~ ~ l l i c h  ~olanteered  to burn a house which obstructed the fire of t l ~ e  Con- 
federates. I11 the execution of this design, Eenry  L a w o n  Wxatt  mas 
killed, being the first Confederate soldier to lose his life in line of battle. 
After the expiratioii of Mr. Bradley's edistment of six months, he was 
employed as an express messenger on one of the railroads, and served 
in that  capacity for some time. I t  was then that  lie decided to make 
Raleigh his home. Soon after the war, he was appointed Keeper of the 
Capitol. Later he engaged in mercantile life, and \Tab in a fa i r  way to 
succeed veil in business, when his entire stock of good7 was destroyed by 
fire in 1879. Soon after this misfortune, and in the same Tear, he xras 
elected Marshal of  the Supreme Court. So acceptable were his ser~ices  
that  he was later g i ~ e n  additional duties and conlpcneation by authority 
of chapter 100 of the Public Lams of 1883, being thereafter designated 
Xnrshal  and Librarian. Then it was that his great life-work as a lam 
librarian began, and i t  must be said that he had a poor subject to start 
with, for the collection of book-never large, a t  best, up to that  time-- 
had been mismanaged, plundered, and scattered to such an  extent that 
there was not eren a full set of the North Carolina Reports i n  the whole 
Library. Beginning in  the cramped quarters of the Capitol, where the 
Court then held its sessions, he gathered and classified the collection. 
I n  1886 the Library had grown to such an extent that  it was moved to 
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larger quartei-s in a new building, and finally ~ m s  brought to its present 
location. 

Tlionch I knew 31r. Rradlcy intimately for many years of his life, 
I never fully realized until I became his Assistant, seven months be- 
fore his death, the full measure of fortitude under pain :md devotion 
to dnty mllich cllaracterized his life. Often, i n  his last d2ya, when I 
saw liini racked by pain and rrealiness, I urged him to go home and rest 
for an afternoon, but his invariable reply was that  he had worked in  the 
Library for so many years t i n t  to be anywhere else during office hours 
made him feel ill at ease slid out of place. H e  performed his duties to 
the last, and found ~ e a c e  in death on the 17th of Xay, 1918. 

X r .  Bradley was twice married and left four children. 11;s first ~ i f e  
was Xiss Harriet  IGI?:, of Wahe Countv. After lier death, he married 
her cousin, STiss Cynthia ,I. Kine. This lady survives him. 

X r .  B~xdle j -  x a s  a Bap t~s t ,  and sened  as a deacon in the Tabernacle 
Bnptist Church. of Raleich, for many years before his death. For over 
fifty Tears lie ~ m s  an a c t i ~  e Xason, arid held many honors in the various 
braucl~es of that Fraternity. I feel safe in  saying that  he mas, without 
exception, the most widely known member of the Order in North Caro- 
lina. 

To the members of the Bar here present, i t  is needless to speak of 
Mr. Bradley's obliginq disposition. I I e  served them long and well, and 
his memory will abide with them for many years to come. 
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RESPONSE BY C I I I E F  JUSTICE WALTER CLARK. 

"We take no note of time, but from its loss. To give it then a tongue 
is wise in man." 

The tick of the clock tells us that another moment has joined the past 
eternity. We see by the hand on the dial-plate that another hour has 
passed. When the sun in supernal splendor sets along the gorgeous west, 
Tve know that another day is done. When "seed-time and harvest and 
summer and winter" have gone by, we know that another year has fled. 
But neither sight nor sound nor sensation suggests to us that with stately 
steppings a century has swept by. We only know i t  from reading the 
record. We stand today in the presence of history. 

The admirable and instructive address of Judge Winston tells us of 
the progress made by the Court and the changes in the laws, whether by 
decision or by statute, in the last hundred years. Mr. Hicks has grace- 
fully foretold, as far as any man can foretell, somewhat of the changes 
me niay expect in the next one hundred years. 

Mr. IIaymood has given us a yery interesting account of the inside 
history of the Court, as shown in the lives of its clerks and marshals. 

The Court held its first session one hundred years ago tomorrow, so 
today closes its century. I n  more senses than one, that period has been 
equally divided. During the first fifty years, from November, 1818, to 
1868, the judges mere elected by the General Assembly and were chosen 
for life. During the last fifty years the judges have been chosen at  the 
ballot-box and their tenure has been for a term of years. 

During the first fifty years of this Court it lived under the practice 
and procedure formulated in feudal ages by the judges, who for the most 
part were not lawyers, but priests of the Catholic Church or laymen. 
The law and procedure created by them was called the common lam, a$ 
distinguished from the feudal law administered by the barons in their 
local courts, who hanged or fined or imprisoned their followers, and 
decided disputes as to civil matters, according to their good pleasure. 

As a consequence, during the first fifty years of this Court the Court 
administered the law according to the views of a ruder age. During that 
half a hundred years the greatest and most powerful interest in the State 
was slavery, and the condition of women was little short of it, for upon 
marriage their property became that of the husband, and he still retained 
the right to chastise his wife at will, without power in the court to hinder 
him, p r o d e d  he used "a switch no larger than his thumb." Judge 
Little so instructed the jury as late as 8. v. Rhodes, 61 N. C., 453, at 
Fall  Term, 1867; and Judge Reade, speaking for a unanimous Court, 



said there n.as no error, and that  the courts could not punish the hnsband 
even though the  hipping 1i:td becn inflicted without any provocation. 
I f  the negro was a slave. the w i ~  es of white men had only the legal status 
of a chattel. 

I n  1868, a t  the middle of the Court's century, the negro was admitted 
to a share in the government because eniancipated from the master's lash. 
Bu t  not till IS74 did the Conrt, in S. 1%. O l i ~ c r ,  70 N. C., 60, recoqnize 
that  el en the courts must bon- to the spirit of tlic age, and eniancipated 
the x ~ i f e  from the husband's whip. 

I n  1868 both the Federal and the State Constitution admitted the 
former slaves to R share in the go.r7ernment. Tt will be a mystery to com- 
ing generations tliat another half-century has passcd and we :ire now only 
on the e ~ e  of admittine that  the mothers, v i les ,  sistels, and daughters of 
the ~ o t e r s  of North Carolina :ire nr conipetcnt as our former slaves to 
sliare in the so~e rnmen t .  D u r i n ~  this half-century. so f a r  as political 
rccocliition is concen~ecl. tller h a w  re~nniiicd disfranchised in the same 
class ~ r i t h  conricts. hmaticq, idiot?, il~fzi~it-, slid illiterates. We cannot 
q n v  tliat the adniission of the negroes to tl~cx ballot-box by the Fifteenth 
Amendment ~ ~ n s  entirely forced npon thic. State, for amonq the members 
of thr  Kortli Carolina Lcgislnti~rc ~ v h o  Toted to ratify the amendment 
coiif(l,ii~iq suffrage 11pon our former slar es the record s h o m  the names 
of Tlio~nnq J.  J : in is .  J;,~nc>s 1,. Robinson. E d r a r d  Mr. Pou, and other 
lenders nf like character. 

I n  tlie recent election in England the \ ote of the mornen v a s  conserra- 
t i ~ e ,  :md so it r i l l  he here, for  such is their nature. Their vote will be 
necdcd It will alnwys b~ cast for the homc and its best interests. 

Thouell the Constitution of 1868 did not admit the women of the State 
to a share in the government which was crantcd T O  tlic former s l n ~ e s ,  i t  
did not disqualify them from holding office," and i t  did expressly confer 
nl)on ~nnrr ied  m m e n  the ownership of their property inherited or in 
~ v h a t e w r  manner acqi~ired, "as fully a? if tllep had rernaiiied unmar- 
ried," ndth the single requirement of the writtell assent of the husband 
to a con\ cyance of.rcalty. Bnt  such mils the force of precedent and pre- 
concei~ctl opinio~is thnt the judges, wlio had been educated under the 
feudal ideas as to the incapacity of xion~en to manarc property, blandly 
continned to 1ioId that n.i\cs were nor: only inr:rpablc to contract, but 
thnt tlieir lii~sh:~nds could recoler their e a r ~ ~ i u e s  from tlieir personal 
labors, and for rncntal a i ~ d  ph,c&:~l anguish snqtained by them from per- 
sonal injuries, m ~ d  continued to assimilate their condition, as f a r  as pos- 
siblc, to the old feudal co~iditions until by act of the General Assembly 

"It merely provided tha t  "Every voter" (meaning merely to  include the newly enfranchised 
negro) should be eligible to office. Cons., Art. VI, sec. 7 .  
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married women hare at last been partly, but not yet entirely, vested with 
the rights granted them by the Constitution. 

The Constitution of 1868 also emancipated the law from those fetters 
of form which made one of the greatest reproachcs of the system we had 
inherited from the judqes who formnhted the conimoi~-law practice. 
The Constitution of 1868 absolutely abolished a11 distinction in the forms 
of action, and even divorced us from the fetish that there was an inherent 
and insurmountable distinction between law and equity. 

Under the sptem in force when this Court was formed, a hundred 
years aso, i t  was esteemed a crime for a man to become unfortunate 
financially, and he was accordingly imprisoned if he could not pap his 
debts. One of the most distinguished judges who e w r  sat upon this 
Court, a leader in thought, and one of the originators of our common- 
school system, and the pioneer of internal improvemcnts, was imprisoned 
for months in Guilford jail at Greensboro because hc was unable to 
meet his financial obligations-Judqe ,2rchibnld D. hinrplicy ; aud 
Robert Morris, who financed the patriot cause in our llevoh~tion, Ian- 
gnished for years in jail for debt thereafter. We have ccrtainlg twwled 
f a r  from that in these one hundred years. 

More than that, we established in 1868 a system th:~t was shoeking to 
the reactionary shylocks, to whom the dollar was infinitely more precious 
than the liberty of the citizen, by creating "a homestead and personal 
property exemption" for the unfortunate debtor. IIe would be a rash 
man now who would attempt to repeal it. The world has niored in the 
last fifty years. We have not only emancipated the slave, giww prop- 
erty rights to the women, and are about to girr  them also a share in the 
government, bat m7e have freed the debtor. 

The pages of our Reports show that we hale  not halted with these 
reforms, but we hare set out upon a conrse that is to emancipate the 
children by giving them education in the pnblic sczhools and by limiting 
the years within which they can be harnessed down to labor, and me are 
giving to the creators of the wealth of the State some recognition by 
limiting the hours of labor. We already have destroyed the rncdiaeval 
doctrine that an employee of a common carrier could not recover for 
injuries inflicted in the service if a fellow-servant contributed bv his 
negligence in canqing it. 

More than that, in the last hundred years me have emancipated the 
people, or, rather, they hare emancipated themscl~es, by making all 
officials elective, from colrstable to govenior. Under the Constitution of  
1776, enacted at Halifax, the people were trusted to elect only t l ~ c  menl- 
bers of the Lowsr House, just as the Constitution at  Philadelphia e le~en  
years later, entrusted to the people the elcction ouly of nlenibers of tlie 
Honse of Representatives. The magstrates were electcd by t l ~ c  I,egis- 
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lature, and the magistrates elected the county officers, except the clerk, 
who was appointed by the judge. Sixty years passed before we began 
to trust the people to elect their own agents by making the Governor 
electire. Twenty more years elapsed before me allowed the State Sena- 
tors to be so chosen. U p  to that  time i t  was thouqht unsnfe to permit 
any man to ro ta  for State Senator unless he owned fifty acres of land. 
The judqes and all the State officers, except the Gorernor, continued to 
be elected by the Legislature until half the century of this Court had 
expired, in 1868, and property qualifications were required for offices. 
Among ooiers, the Constitution lield a man unfit to be Governor unless 
he owned a freehold abore n thousand pounds in value, nor fit to be a 
State Se11:ltor unless he owned three hundred acres of land. They in- 
tended to admit 110 Bolshevist into office. It is still held that women 
carmot hold any ofice or place under the State, but they in fact do hold 
several. and there is no disclualificntion of women to hold office in the 
Constitutioll or in any statute. 

Kumerons instances in vhich our State laws and decisions ha l e  been 
moderrlized haye been stated by Judge Winston. I t  is hard for us to 
r ~ a l i z c  t l ~ a t  the Constitution of the Vliited States today is  the oldest 
form of goverriment ill any civilized cou~itry. The only governments 
which have not been modcrnizetl since ours was created are the autocracy 
of the barh:rrous tribes in Central .lfric:r and in the Pacific Islands. I n  
I:O country today ewept ours is tlic Executi~-e permitted to interfere 
~ i t h  legislntioli by the representati\es of the people by interposing his  
reto. This remnant of distrust of the capacity of the people for self- 
go~ernrnent has dls:lppcared in every country save this. North Caro- 
lina iii this particular stands ahe:d of all ller sister States, for i t  is the 
oiily one whicli so f a r  has refused to confer the veto power upon the 
Go\-ernor. Tlieli, too, goveriiment in this country is the only one in 
v ~ l ~ i c h  tlie Judiciary exercises, or has exercised, the veto power o w r  the 
Legislative Tjepartment. Tl~is ,  howe~.er, is not conferred by the Consti- 
tut ioi~,  citlier F e d e ~ a l  or State, hut is an assumption of authority by the 
ruling of the Court in its own favor in ;Iln~bur?g I ! .  X a d i s o n  in 1503. 
It wlis cre;lted by all iligenions process of rcasoliilg in the o b i t c ~  dictum 
in that  cnse aiid, it  is belio~cd, as a b u l \ ~ a ~ I i  for the protection of slarery 
against possible llostile legislation. Certainly i t  was iieycr used against 
2111 :I(-t of C'ul~grc.ss until (ill :inotlicr o l j i t i ~ r  d i c t u m )  i l l  the T ) i ~ d  Scoft 
cusc in 1837, mllicll hnsteued the Civil TITar. After that  war, aggregated 
~wa l t l i  i i i y o l d  illstend tilt, Fourteentli ~lmeiidinelit, cl?iacted for tlie 
totally tliffewiit purpose of protectil~g the iiewlg eni:!llcipated ~icgro, 
n-llicli it !le\.tr did. 

The  nswrtio~i of tile judic.i:ll \.eta ill J l t r ~ b u i ~ ! j ' s  cusc was prolilptly 
lieuicd by I'resideut Jcdf'ersoi~, the leader of olio gre:lt party, : I I I ~  Inter 
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by Abraham Lincoln, the leader of the other. I t s  adoption was most 
unfortunate for the courts. To quote an  expression of Talleyrand, "Tt 
was worse than a crime; i t  was a blunder." I t  has made the composi- 
tion of the courts eTer since a matter of prime importance to aggregated 
wealth wherever judges are appoint i~~e.  This Court extended i t  in flake 

v. Henderson, 15 S. C., 1, but this lead was not followed by any other 
State, and the soundness of the decision mas denied bp the TJ. S. Su- 
preme Court. I t  remained a cause of friction between the legislative 
and the judicial department of the State governnient for seventy years 
until (after haring been affirmed sixty times) i t  was overruled by H i a l  
v. Ellington, 134 X. C., 131. in  1903. 

Among the many excellencies of the law schools in this country there 
is one great defect which has been cured in but few of them. and that is " 
the history of the law is not taught. Xot only are students, as a rule, 
and therefore lawyers, uninformed as to the derelopment of our State 
law so admirably traced by Judge ?Tinston in  his r'ddress, but they are 
misinformed as to the origin and development of the law in E n ~ l a n d .  
From the charming narrative of Blaclistone. students have conceived an 
admiration of the so-cal!ed common law, which he tells us is the '(per- 
fection of reason," whereas though i t  may haye been the best that could 
have been done by the judges who created i t  i n  a barbarous age, our 
progress consists in changing i t  in every way possible. So far  from its 
origin being "as undiscoverable as the sources of the Nile," we know 
that  i t  was simply ('judge-made law." 

I n  our training as lawyers we also received an  entire misconception 
of M a m a  Carta, which was a reactionary instrument exacted by the ~ barons-to secure their local and personal privileges (among them was 
the right of hanging their retainers at  will) against the extension of the 
jurisdiction of the King's Courts which had been created by the father ~ of King John. Even so great an authority as the Supreme Court of 
the United States ought to be stated on one occasion that trial by jury 
was guaranteed by Magna Carta, and one writer has even said that it 
was "drawn by the great lawyers of England." The truth is, as we now 
know, that when Jlagna Carta was signed in 1215 there were no lawyers 
in England of any kind, but every person in any proceeding, civil or 
criminal, mas required to appear in  his own behalf. I t  mas twenty-one 
years later, by the Statute of Merton in  1236, that  authority ~ v a s  first 
given one to appear in  court by a friend or agent to plead for him. It 
was not till seventy-six years after the Magna Carta that  the Statute of 
Edward I. in 1291 gave authority for lawyers to act as professional 
agents for litigants or defendants by authorizing forty lawyers to be 
licensed for all England. The judges up  to that  time were priests, with 
now and then a layman, and for centuries later continued to be mostly 
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such. There was no law school in England by which lawyers could be 
edl ,:ated professionally until 1758, nearly five centuries and a half after 
M a p a  Carta, when a briefless barrister who hod failed at the bar was 
enabled by the gift of a layman to open the first law school in England 
at O ~ f o r d .  His  lectures have become fanlous as Blackstone's Commen- 
taric During all the centuries from 1291 till then, lawyers had pre- 
pare' themselves by being articled as clerks to practicing lawyers, or 
pick1 I ; up such crumbs of information as they could by attending the 
court$. The Inns of Court were not law schools but voluntary associ- 
ations ')f law students. 

As t % trial by jury, there was none in England until 1351, one hun- 
dred an 1 thirty-six years after Magna Carta, and the first juries were 
composed of the witnesses, who were to find the facts by reconciling their 
testimol y. Hence juries were not at  first always composed of twelve 
men, no for a long time was unanimity required. I t  must be remem- 
bered, ai 11, that during all the centuries from the Conquest down to 
Blackstovc 's day the records of the court were kept in dog latin, and for 
most of tuat time the opinions of the judges and the arguments of coun- 
sel were in Norman-French, which might well be styled pigeon-English. 
To add to 'he uncertainty, the opinions of the English judges, with rare 
exceptions, .vhen the Court entered "curia vult adrisari," were rendered 
hot foot, a the hearing, and there were no reasons given in writing. 
The reporte: 3 until very recently were never official, but always volun- 
teers and s n ~ j e c t  to no revision. The records show that they frequently 
misconceived the reasons given by the Judges. The result is that many 
Reports ha been justly characterized as almost valueless, and com- 
paratively few can be depended upon as at  all accurate. Opinions de- 
livered orally, at the close of the argument, and in Norman-French, 
taken down by volunteer and often incompetent reporters, were natur- 
ally often misconceptions of what was said and done. The recent publi- 
cation of the researches of Professor Vinogradoff and others in  the 
archives of the courts are conclusive on this subject. I t  could not be 
otherwise when all the elements of uncertainty are considered. No 
wonder that with the misconceptions borne in on the profession by the 
teaching of Coke and Blackstone our courts became so much at conflict 
with the spirit of freedom and liberty that it has required constitutiona1 
amendments and so many statutes to make the necessary changes. 

That the changes in the next hundred years will be greater still is 
inevitable. Even the foresight of Mr. Hicks cannot conceive them. Not 
only have the Constitutions of all countries been created or changed 
since that of the United States was adopted, but the method of changing 
them is different. I n  France and Germany, Italy and Spain, and other 
countries, when an amendment to the constitution is desired, i t  is not 
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made in the cumbersome way we adopted in 1787-out of fear to trnst 
the newly emancipated people. who were then mostly uneducated-but 
in those countries and in probably all others except England a joint 
session of the two IIousrs of the lawmaking body is held and the amend- 
meiit is tlirn made by a majority vote. 

There is, as I have said, no veto in ally country but ours, either by 
the executive or by the courts, upon any legislation. I n  Eugland i t  is 
not even necessary to have a joint session of the two Houses, but when 
a bill has passed three times through the Lower ITousc in two consecu- 
tive sessions of Parliament it becomes a part of the constitution with- 
out the assent of the other House. How soon we shall reach this stage 
of progress in civilization we cannot tell. We only know that so far  
we have essrntially changed tlie metliod of el~cting the Senate and cured 
by amendment some errors of the courts. I t  is very certain that the 
judicial ~ c t o  upon legislation cannot much longer survive the discussion 
wlliclz has arisen o-:er it in the absence of any provision in the Consti- 
tution or law conferring that power upon the courts. This power which 
the reactionary i~~terests  cling to as their last bulwarlr to stay progress 
and the extension of equal rights of all to share in the benefits of in- 
creasing wealth and of the comforts and opportunities of civiliz a t '  lon 
will be as futile a barrier for them as to "attempt to dam tlie Nile with 
bulrushes." At present the Court has created itself a Privy Courlcil by 
its own enactment, ~vith'the power to nullify the vote of the two Houses, 
though approved by the President or Governor. 

I n  our own State it would seem quite clear that among early changes 
will be the abolition of the antiquated system of rotating the trial judges 
who, selected by one district, can yet preside over the other nineteen, 
whose people have had no part in their nomination. Another change 
which would seem extremely probable is to gire force and effect to section 
8 of Article I of our Constitution, which provides, "The legislative, 
executive, and supreme judicial powers of the government ought to be 
forever separate and distinct from each other." We know that, under 
the influence of former ideas, this paragraph and requirement is an abso- 
lute nullity. 

The legislative is not separate and distinct, but is subject to the power 
of the judiciary to negative and destroy legislation, the only require- 
ment being some ingenuity or skill in holding that a given feature of 
any act is not "due process of law," or not "according to the law of the 
land," or "not the equal protection of the laws," or some other reason 
"equally as good." 

On the other hand, the judiciary has not control of its own depart- 
ment, for its procedure is prescribed or changed at will by the interfer- 
ence of the Legislature. I n  New York, where they first formulated the 
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new and simpler code of procedure drawn up by D a ~ i d  Dudley Field in 
some 391 sections, it became the custom for every lawyer who lost a cause 
to rush to the Legislature to amend the procedure, so that today they 
have a code of more than 3,000 sections which is more complex and 
complicated than the absurd system which it was intended to succeed. 
I n  England they have proceeded according to the spirit of the provision 
in our Constitution (and the United States Congress, to a certain extent, 
is proposing to do the same) by authorizing the highest Court to formu- 
late the procedure by rules of practice. I n  England the court has done 
this in sixty-three sections. 

Kot only are the courts thus interfered with by legislation in their 
procedure and practice, matters which pertain to the Court, but the 
executive interferes with matters strictly judicial, by ordering special 
terms, or the exchange of circuits, and by the use of the pardoning 
power, and in other ways. There should be either a bureau of justice, 
or the Court itself should be authorized to discharge these matters of 
which the judiciary are better informed, instead of relegating them to 
Executive action, which is foreign to such duties. 

When these and some other changes are made each department will 
be separate and distinct, but not till then. At present there is hopeless 
interference by each of the three departments with the other two. 

I t  is probable that in the future the anomaly of Federal judges being 
appointed, instead of elected by the people, and holding for life, which 
is unrepublican and autocratic, will be abolished. I t  is also probable 
that many of the grounds of jurisdiction in the Federal court, such as 
diversity of citizenship, shall be abolished, or else the spectacle of two 
concurrent jurisdictions, the Federal and the State courts revolving in 
the same orbit, will disappear by there being only one system of courts 
with appeals, instead of writ of error, from State courts to the United 
States Supreme Court, or at least there will be an abolition of Federal 
courts except for purposes of executing the law in purely Federal mat- 
ters not involving questions of prirate right. 

There will be still greater changes, which no man can prophecy, in 
law and its administration which will have been realized one hundred 
years hence. 

Xr .  Hicks mentions the suggestion of Hugo hfunstenburg that some 
psychologist may invent a machine to tell when a man is lying. I t  
would greatly shorten trials. A defendant, preparing to take the stand 
as  a witness, asked his counsel, in some trepidation, if he thought this 
possible. His counsel said: "Huh, of course. I married one." 

The English-speaking people are the only ones where recorded de- 
cisions are taken or have ever been held as authority. Everywhere else 
each case is decided as it arises upon its own merits, unbiased by what 
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other judges in other cases have said. I n  1890 the volumes of Reports 
in English had already reached 8,000. Today there are nearly 35,000 
volumes of Reports. This system is breaking down of its own weight. 
I t  cannot go on. Shall we substitute for it the system prevailing in 
other coun&s of not printing or quoting the decisions, and having in- 
stead codification similar to the Code Yapoleon? If not, what shall we 
do? I f  m opinion or decision is erroneous, duplication and rcduplica- 
tion d l  not make it sound. 

Great, as it seems to us, has been the change in laws and their admin- 
istration in the one hundred years that have passed since this Court was 
created, it has been exceedingly small as compared with the progress in 
every other department of thought and of action. A hundred years ago 
steam railroads were undreamed of, and the transmission of intelligence 
by electricity, telephones, phonographs, ocean cables, wireless teleg- 
raphy and navigation of the air and other discoveries and inventions 
are so recent as still to be noTelties. The human mind cannot foresee 
"all the wonders that shall be" in the next hundred years. A hundred 
years ago anesthetics were unknown and amputations were made with- 
but chloroform or ether. Even now antisepsis and sanitation are nev. 
The progress in religious conceptions from the then still recent exccu- 
tion of witches, against abolition of which Blaclrstone protested, to these 
days when religion approximates somewhat nearer to the teachings of 
the Master, in the establishment of the Red Cross and of hospitals, free- 
dom from work for children, the extension to them of education at  the 
public expense, greater consideration for the poor and the recognition of 
the rights of women, as well as of inferior races, has taken the concrete 
form of governmental adoption. The battle of the Uarne, besides its 
other results. will obtain the guarantee by the nations of the world of - 
the protection of an historic race throughout Russia, Germany, Austria, 
and Turkey from a persecution which began on the day when "JIordecai 
the Jew sat in the king's gate," and at  a woman's bidding salvation 
came in the order of protectiorl sent by swift couriers to the one hundred 
and twenty provinces. 

T h e n  this Court held its first session one hundred years ago, had some 
one predicted that in less than half a century the people would be trusted 
with the election of the Judges and all other officers from Governor to 
constable, that the negro would be emancipated and a citizen, that 
women would possess property rights, and that the ancient forms of 
legal practice and procedure would be swept away, i t  would have created 
consternation. But not as much as would be the case if one could stand 
here and foretell the conditions of government and of society which will 
exist when the second Centennial of this Court shall be celebrated. As 
the astronomers, by taking note of the direction from which our plane- 
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tary  system drawn along by the great central orb 1,300,000 times as 
large as this little planet on x~llich me l i re  has rolled on iis course with 
incredible speed, can tell us that  the direction in which we are moving 
is  towards the star Vega, ah ich  shines m a r  the l lor i~on to the northwest, 
so we can see in the great Declaration a t  Philadelphia in 1776, its 
adoption since in some form of the Rights of Man by all nations, its 
extension to the emancipation of subject races and the admission of 
women to a share in gorernment, and still more in the limitation of the 
hours of labor, the minimum wage and other requirements, that  me are 
trareling x i t h  increasing speed towards p i ~ i n g  n g e a t e r  and a more 
adequate share of the xrealtli they cre3te lo the labor that  creates it. I n  
the not distant future therr .will be no Rocliefellers and Cnrnegies, no 
kaisers or  kings, but a higher standard of 1i.r i n s  a d  more enjoyment of 
life for those d i n  "make :ill tliings that  are rnnde and without xvhom 
nothing is made that is made." Privilege mill pass. Equality of oppor- 
tunity will prerail. The  miter and the musket will no longer hare  a 
controlling share in gorernnlent when the hammer and the l e ~ e l ,  the 
brain and the hand shall "rule in  the realm which they haye made." 

I f  any one shall read one hundred years hence what is said here today 
they may find that we had a t  least some glimpse of the kingdom into 
which this generation, like the children of Israel of old, may not enter, 
and beyond which even in that  day there will still lie an  illimitable 
field- 

The infinite world of man's last aspirations untrod, 
Save by the evening and the morn and the angels of God. 
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Nw!E.-The reverse index mill be found to embr:lce the distinctive subheads 
of the decided points, referring by number to the places where the decisions 
tliereoii a re  indicated, and the cases embr:~cing them a r e  cited. I t  is  hoped 
that in  this m:ulner, and by thc eml~odying of the sketch words italics in  this 
index. the 11r:~ctitioiler may niore readily find n~hetller the point he is looking 
up 11ns beell decided in this voiume, and if so, where. 

ABANDONMENT. See Corlmrations, 4. 

ABROGATION. See Railroads! 16. 

ACCELERATION. See Estates, 8, 11. 

ACCEPTANCE. See RIiniicipnl Corporations, 1 ; Insurance, 3 ; Contracts, 5 ; 
Veiidor and Purchaser, 4 ;  Kegotiable Instruments, 1. 

I ACCESSORY. See Homicide, 1 

I ACCOMMODATION. See Bills and Notes, 4. 

I ACCOMPIJCE. See Incest, 1 ; Homicide, 2. 

I ACCOUXTIXG. See Reference, 1. 

I L4CCOUNTS. See Limitation of Actions, 7. 

I ACQUITTAL. See Statutes, 12; Criminal Law, 9, 10, 14. 

ACTIONS. Sce Principal and Agent. 1 ; Animals, 1 ; Instructions, 1 ; Bills and 
Notes. 1 ; Judgments, 18 ; Railroads, 13 ; Parent 2nd Child, 4 ; Deeds and 
Conveyances, 7 ; Contracts, 39. 

1. Actions-Tme for  Commencement-Limitation of Actions.-Section 6 
of the Federal Employers' Liability ,4ct, providing that  no action shall 
be maintained under this act unless commenced within two years from 
the day the cause of action accrued, is  not in strictness a statute of 
limitation affecting only the remedy, but is  a statutory condition of 
liability affecting the claimant's right of action which must have been 
complied with in order that  he may sustain it. Belch v. R. R., 22. 

2. Same-Nonsuit.-Revisal, sec. 370, allowing a new action to be brought 
within twelve months after nonsuit, is  inoperative where the Federal 
Employers' Liability Act controls the subject-matter, and will not be 
allowed to affect section 6 of the Federal act requiring, without excep- 
tion or  modification, that  actions coming within i ts  provisions shall 
not be maintained thereunder unless commenced within two years 
from the day the cause of action accrued ; and the State statute may 
not extend the time of commencing such action for a greater period of 
time than the Federal statute allows. Ibid.  

3. Actions-Parties-Contracts-Negligence.-The liability of a street car 
company to a railroad company under a contract for injuring the 
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former's motorman in a collision a t  a crossing will not be considered 
in the motorman's action agaicst the railroad company alone. DuiZ v. 
R. R., 111. 

4. Actiolzs-Possession-Courts-Jurisdietion-The writ of possession is 
not limited to actions of fol.eclosure of mortgages, but estends to all 
actions brought for the purpose of determining the rights of the liti- 
g m t s  to the title or possession of real estate after judgment declariw 
such rights. Lee v. Thorntois, 205. 

5. Sn~rlc-TVrits-Sssistalzcc-iTIortgnges-e-01 either in possession 
or out of possession of lantls mag n~ainrain a suit to set aside a deed 
tlipreto for fraud :n~d ui~due ilifluence, and in the same action recover 
possession of the larids and the rents and profits, and ~17011 decree ren- 
dered in his favor rnny ayl)ly to the court, by sul)l)lemental petition, 
for such writ as mill render the decree effective, usually a writ of as- 
sistauce, and it  is unnecessary to bring a second action therefor. Ibid.  

6. Actio?ts-Consolidutiolz- Decds and Co~zl;cyntzces-- Fraud- Writs-As- 
s ~ ~ t o 1 z r e - C o u r t s - ~ 2 ~ r i s d ~ c t i o ~ ~ - E ~ u i t - e r e  a suit to set aside a 
deed for fraud and an accouiiting tor rents, etc., and subsequeiitly an 
action to obtain pos\essioii li,~vc Ireen instituted, it  is proper for the 
court to consolidate them, the rights of the parties being deterlnillable 
in the first action under our system of administering equity and law 
in t l ~ e  same court. 1 btd. 

7. Acfiolls-Noitsuit-Torts-Joint Tort Fensors-Appeal a v d  Error.-An 
action against tort feasors may be maintailled against either, or both, 
a t  the election of the party injured, and a nonsuit as  to one of them is 
not error a s  to the other. Ec~ulf w. Light  Co., 602. 

ACTUS DEI. See Carriers of Freight, 2. 

ADXIXISTRATION. See Limitation of Actions, 1. 

ADJIISSION OF F'C'KDS. See Trusts and Trustees, 16 

ADDIISSIONS. See Wills, 2 ; Judgments, 8. 9 ; Justices of the Peace, 2 ; Plend- 
ings, 5,  6 ;  Appeal and Error, 16, 37, 35; Limitation of Actions, 5 ;  Evi- 
dence, 42. 

ADOPTIOX. See Constitutional Lam, 3. 

ADVERSE PARTIES. See Witnesses, 1. 

ADVERSE POSSESSION. See Easements, 1; Pleadings, 6 ;  Limitation of 
Actions. 4, 58; Partition, 2 ;  Husband and Wife, 11, 14. 

AFFIDAVITS. See Witnesses, 1. 

AFFRAY. See Appeal and Error, 57. 

AGREEMENTS. See Carriers of Freight; Appeal and Error, 28; Evidence, 
23 ; Principal and Agent, 10. 

BIDER. See Railroads, 8. 

ALLEYS. See Deeds and Conveyances, 8, 9, 10. 

ALLOWANCES. See Carriers of Freight, 3. 



AMENDMENTS. See Railroads. 8, 26 ; Appeal and Error, 26 ; Judgments, 21, 
22, 23 ; New Trials, 2. 

ANCIENT DOCUMENTS. See Evidence, 33. 

ANCILLARY REMEDY. See Supersedeas. 1. 

ANIMALS. See Assumpsit, 2. 

1. Aninzals-Dog.s-Propert~~-Statutes-Actions.-Vhile, a t  common law, 
dogs were not considered as  having such pecuniary value as  to  make 
them subjects of larceny or to he classed and dealt with a s  estrays; 
and while they a r e  not now to be regarded a s  "stock," within the 
meaning of our statute (Revisal, see. 1681) as to impounding stock, 
their position, a s  to larceny, has been changed in reference to  listed 
and tax-paid dogs. and it  is held that  they are  so f a r  the subjects of 
property a s  tame domestic animals of value that the ordinary civil 
remedies a re  available to the owners, and they may maintain an action 
to recover them. Meekins v. Rimpson, 130. 

2. Same-Limitation of Actions.-The finder of lost property, a dog in the 
present instance, a s  a bailee without compeiqation, holds for the bene- 
fit of the owner. when ascertained, and the statute of limitations in 
bar of recovery of the possession will not commence to run against the 
true owner until demand and refusal, or the exercise of some unequi- 
vocal act of ownership inconsistent with the true owner's right, espe- 
cially where the finder of the property may have found the true owner 
by the exercise of reasonable diligence. and has testified he was hold- 
ing the property for him. Ibid. 

ANNUALLY. See Wills, 11. 

ANSWERS. See Appeal and Error, 44, 45. 

APPEAL. See Judgments, 10; Courts, 3. 

APPEAL ASD ERROR. See Evidence, 1, 3, 7, 13, 18, 25, 26, 35, 41;  Instruc- 
tions, 1, 2. 3, 9 ; Railroads, 4, 7, 17. 18 ; Trusts and Trustees, 8 ; Courts, 
1, 2, 5, 6 ; Vendor and Purchaser, 2.5 ; Ejectment, 2 ;  Electricity, 3 ; Tax- 
ation. 5 ; Carriers of Passengers, 4 ; Actions, 7 ; Receiving Stolen Goods, 
1 ;  Criminal Law, 13. 

1. Appeal and Error-Judgme?ztr-lllotions-Excusable A7eglect-Findinys 
-~lrlcritorious Defense-Dutfj of Defendant.-The action of the trial 
judqe in settinq aside a judgment for excusable neq1ec.t will not be 
sustained on appeal, in the absence of a proper finding of a meritori- 
ous defense; the burden of this finding being upon the defendant, 
appellee. Cahoon v. Brinkley, 6. 

2. Appeal and Error- Witnesses- Evidence- Commissio?~-Adverse Par- 
ties-Examination-Statutes.-An appeal will directly lie from an 
order of the Superior Court, duly excepted to, denying to a party his 
right to be present a t  the esamination of his adversary before a com- 
missioner appointed for the purpose, under the provisions of Revisal, 
secs. 865, 866. Carttoright v. R. R., 37. 

3. Appeal and Error  - Harmless Error -Insurance - Parol Wcidence - 
Writing-Independent Fact.-Where the insured has had done all that 

53-176 
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is  required of him by the rules and regulations of the insurance com- 
pany to change the beneficiary of his policy, testimony of the proper 
officer of the company that the written application had been received 
a t  his office, if incompetent, is  harmless error. Wootm a. Order of 
Odd Fellows, 53. 

4. Appeal and Error- Objections and Ezceptions- Evidence-Motion to 
Btrilce Out.-Where competent and incompetent evidence is  given on 
the trial of an action, the refusal of a motion to strike out the whole 
is proper, as  the objection will not be confined to the incompetent part 
by this Court on appeal. Ibid. 

5. Appeal and Error-Harmless firror-Evidence-Result.-Incompetent 
evidence, admitted on the trial, will be considered a s  harmless error, 
on appeal, when it  is not of sufficient importance to have affected the 
result. Ibid. 

6. Appeal and flrror-Carriers of Passengers-Ejecting Passenger-Negli- 
gencc-I$vide?tce-Trials.-JVhere judgment has been rendered against 
a railroad company upon a trial directed solely to the question of the 
actionable negligence of the conductor in ejecting the plaintiff's intes- 
tate, a passenger upon his train, a t  a dangerous place while in a 
drunken and helpless condition, the result will not be affected, on 
appeal, by the lack of evidence of negligence of the employees on a 
following train of the defendant, which struck and killed him. Lee .u. 
R. R., 95. 

7. Appeal and Error-Evidence-Prejudice-Harmless Error.-Testimony 
that is  irrelevant, uncertain, and indefinite, and which does not appear 
to have prejudiced the appellant's right, and which could not have in- 
fluenced the verdict, will not be considered a s  reversible error on 
appeal, nor will unanswered questions be so considered unless i t  is in 
some sufficient way made to appear to  the court that their exclusion 
was prejudicial to his rights. Perry v. Mfg. Co., 69. 

8. Appeal and Error-Writ of Error-When Gmnte&-Rupreme Court.-A 
writ of error to the Supreme Court of the United States should be 
applied for to the presiding officer of the State court, under the Fed- 
eral statute, within three months after the rendition of the judgment 
or decree complained of, and not to the court. R. R. v. Horton, 115. 

9. Appeal nnd Error-Issues-Answers- Record- Zntcrpretation-Harm- 
less Error.-The objectionable form of an issue, answered by the jury, 
need not necessarily result in a new tr ia l ;  and when i t  appears by 
reading the verdict, in the light of the whole record, that  no prejudi- 
cial error has been committed, the verdict thereon will not be dis- 
turbed on appeal. Land co. v. Maxwell, 140. 

10. Same- State's Lands- Entry- Protest-Grants-Title-Instructions- 
Trials.-M7hen it appears that  the issue submitted is  directed to the 
seizin and possession of the protestant claiming under a prior entry 
to State's lands, but that  the charge of the court put the burden upon 
the enterer to show, by the greater weight of the evidence, that  the 
prior grant, a t  the time it was originally issued, did not cover the 
locus in  guo and made his right to  recover depend thereon : Held, the 
case having been tried upon the correct principle, the objectionable 
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form of the issue would not aloile w ~ r r a n t  ;in order for il new trial. 
Wallccr 2;. Parker,  169 S. C.. 155, cited, approved, and npplied. Ibid. 

11. Appeal and Error- Eridctlce - Objecfiotrs atld G.rccpiio~?a - Har~n les s  
Ewer.-The exclusion of evidellce of a grant of State's lands to the 
unit& States Gorer~iment. oft'ered I)$ the lnmtestant for the purpose 
of showing sufficie~~t adverse possession to confer title, is immaterial? 
upon the trial of a protest to an entry of Stilte's lands, when there is 
nothing to show that this part of t h r  I m d  interfered with the entry 
protested. I bid. 

12. Appcal arld I j ' t~ror-1S~~idci~ce-Ua~1s~~Ytate ' s  La~lds-h'rltry-P,otest- 
ITct1.1117csa Ei.ror.-\\'lien the map 1i;ls I)eeii introducecl in evide~ice 
ul~oii ;I trial lwotestinp an entry of State's l;rnd, testiiuony of a mit- 
ness. upon information, a s  to a beginning corner, is innu:xterial, if 
ohjection:rble, mhei~ from the map this corner is self-evident, and the 
evidence could not lxive had any apl>reci;tble effect on the trial. IDitl. 

13. Appeal and Error-Divided Court-Judg~~cc?/ts-Baltli and B a ~ l . l i i i ~ p -  
Deposits-Claii~lan t-Notice-Issues- Answers- Opi~~io~~.s.-TIie mat- 
ters for decision on this appeal are  whether the defendnnt banlr is 
responsible to the true owner for paying the depositor, under the facts 
of this case, after notice given to it by owner that  the money was her 
own, and not that of the depositor; and whether the findings to the 
issuer submitted were irreconcilable and a new trial should be ordered. 
Tlie Court being equally divided, BROWN, J., not sitting; CLARK, C .  J., 
writiilq ill1 opinion; HOKE. J., concurring; WALI~EK and ALLEN, JJ.. 
each writill;: x il~sscnting opinion. The judgment of the lower court 
is affirmed without being a precedent. Miller v .  Bank, 15". 

14. Appcctl a ~ d  Error-New I'rial- Evidence- Tort.-When the Supreme 
Court, on appeal, has only decided that  an instruction of the lower 
court, in effect, that the defendant would not be liable for damagrs in 
treslmss for its grantee's cutting other trees than those i t  had con- 
ve~ecl, was erroneous, the question of whether the defendant partici- 
pated in the alleged wrongful act was left open for the new trial, and 
evidence relating thereto may be introduced thereon, the competency 
of such to be then passed upon. Williaozs u. Lzbmbo- Co., 174, 

15. Appeal crnd Error-Supreme Court-Opinion Certified-Cottrts--Juris- 
d/ction-l'efitio~r. to Rthcar.-After :I dcci<ion of the Supreme Court 
liac: bwn certified down, the Court i i  without juridiction to entert:~in 
ir niotiou to recall the mandate aud judrinrut readwed and reconsider 
it ; the only method for such bein; n11on 1)etition to  rd~e ; i r ,  filed ac- 
cording to the rules. Dnvir v. R. I?., 186. 

16. A p p e a l  uf1d Ewor- Records- J u d y ~ r m t s -  Ad~r~isszotls.-An admissiou 
st:cted in the judgment, ;~ppeariny in the record of the case on appeal 
is controlling. Sozct l~er la~~d IJ B r o ~ o n ,  1S7. 

17. Appctrl trnd Ewer - Costs - I'rejudicial 13rror.-The appellant cannot 
rra~onably complain, on al~peal, that  he has been tased with a part of 
the cost\, when on the trial the grincigal issue llac been decided 
:~;:ain-t h in~ .  Jones v. Wi l l i an~s ,  245. 

18. Appeal crnd Error - Evidence - Egperts - Piudings -Presumptions.- 
Where, under a general objection to his evidence, a witness has testi- 
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fied a s  an expert, and i t  appears from the record that  he is fully 
qualified, it will be presumed, on appeal, that the preliminary finding 
of the trial judge that  the witness was an expert had been made or 
that the appellant had waived it. Jones v. R. R., 262. 

19. Same-Opinion EvidenceRecord.-IVhere, in an action by an employee 
against a railroad company to recover damages for a personal injury, 
the proper stopping of a train by the use of air brakes, etc., is mate- 
rial to the inquiry, and it  appears from the record on appeal that  a 
witness was an experienced engineer, qualified by training and expe- 
rience to express an opinion thereon by his nse of engines and appli- 
ances exactly similar in structure and operation to that  used in the 
instant case. and calculated to aid the jury to a correct conclusion : 
Held, his estimates and statements of the correct use of such appli- 
ances a r e  a s  to facts relevant to the issue and properly received in 
evidence, whether in strictness expert evidence or not. Ibid. 

20. Appeal and Error-Fragmentary Appeal.-An appeal from an order dis- 
allowing a preference claimed in the funds in a receiver's hands over 
other claims filed, and retaining the cause for further orders for its 
distribution, is  fragmentary, and the exceptions will be reserved to be 
passed upon on appeal from final judgment. Joyner v. Reflector Co., 
274. 

21. Appeal and Error-Objections and Ezceptions-"Broadside" Exceptions. 
Where objectionable and unobjectionable evidence is covered by only 
one esception, the exception, on appeal, will not be confined to that 
which is  objectionable, or considered. Pope u. Pope, 283. 

22. Appeal and Error-Evidence, Irrelevant.-In an action by an employee 
to recover damages involving only the negligent failure of the em- 
ployer to furnish suficient help for the work he was required to do, 
an answer of a witness that the employer had generally furnished 
sufficient tools could have no effect upon the verdict, and was without 
prejudice to the defendant's rights. Beaver v. Fetter, 334. 

23. Appeal and Error-Evidence-Objections and Bzceptions.-Where the 
witness has already, and without objection, testified to certain matters 
of evidence, an objection thereafter made to the same evidence will 
not be considered upon esception and apueal. Ibid. 

24. Appeal and Error- -4ttonzey and Cliext- Attorneys' Fees- Guardian 
and Ward-Costs.-In this case the attorneys for the ward success- 
fully prosecuted his action against his guardian, and the Superior 
Court judge properly allowed them a fee, but in double amount of that  
finally allowed on appeal by the guardian : Held, one-half the costs on 
appeal were taxable against the guardian individually and the other 
against the attorneys. I n  re  Stolze, 337. 

25. Appeal and Error-Judgments-Collateral Attack.-The correction of a 
final judgment for error rendered by a court having jurisdiction over 
the parties and subject-matter is by appeal, and it  may not be collater- 
ally attacked except for fraud, collusion, etc., or when it  is void and 
its invalidity appears upon its face. Mann u. Mann, 353. 

26. Appeal and Error- Superior Court- Judgments- Refusal to Allow- 
Amendment- Several Grounds- Reasons Assigned- Assignments of 
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Error.-Where the trial judge has given one of several valid reasons 
for refusing to amend a former judgment upon petition in the cause, 
the Supreme Court, on appeal, is not confined to the sole ground of 
his refusal, and m:tp sustain him upon the others properly appearing 
in the record. Jbid. 

27. Appeal and Error - Fragmentary Appeals.-The Court suggests that 
fragmentary appeals be not permitted. Yates v. Ins. Co., 401. 

28. Appeal and firyo?-Case-Service-Tinae Estended-Ayreenzcnt-Stat- 
utcs.-An appeal to the Supreme Court will not be dismissed on the 
ground that  the case was not served by the appellant within the stat- 
utory time, when the record shows that an extension thereof had been 
agreed upon, and service of the case had been accepted by the appellee 
within the extended period. Sanford v. Junior Order, 413. 

29. Appeal and Error-New Trial-Court's Discretion--Newly Discovered 
Evidence.-In the absence of its abuse, the exercise of the discretion 
of the trial judge in granting a new trial after verdict for newly dis- 
covered evidence is not reviewable on appeal. Jbid. 

30. Appcal and Error-New Trials-Findings.-The findinqs of the trial 
judge upon which he has ordered a new trial upon an additional issue 
to those submitted a re  not reviewable on apl~eal. I b i d .  

31. Appeal and Error-Objections and Wxceptio?as-Courts-E.rpressio1~ of 
Opinio?z-Statutes.-Objection that a remark made by the judge to 
the jury during the trial was a n  espression of his opinion, prohibited 
by the statute, should be taken a t  the time the remark was made. 
Snzith v. Comrs., 466. 

32. Appectl and Er~or--Objections a~zd Eaceptions-Eoidcizce.-Esceptions 
to the admission of evidence that has already been substantially given 
by the witness will not be sustained on appeal. Ibid. 

33. Appeal and Error-Evideizce-U9za~zsu:c1~cd Questiom-Error assigned 
to the exclusion of unanswered questions, without making i t  to appear 
what these answers would have been, will not be considered on appeal. 
Ibid. 

34. Appeal and Erroy-Venue-Objections and Exceptions-Title-Removal 
of Causes - Tramfcr of Causes -Motions.-An appeal directly lies 
from the refusal of the trial judge to grant a motion to remove an 
action involving title to land to the county in which the land is situ- 
ated. As to whether the right mill be preserved by exception alone, 
Qurrc? G r i f l n  a. Barmtt,  453. 

35. Appeal and Erro?"-Harmless Error-Rape of Child-Seduction of Child 
-Age.-Where i t  appears, in an action brought by the father to re- 
cover damages against one for debauching his daaghter, that the case 
has been tried helow upon the contentiors only a s  to  whether the 
daughter was twenty years of age a t  the time or only eighteen years, 
a chnrge of the court to the jury erroneously placing upon the defend- 
ant  the burden of showing the womsn's age is harmless and will not 
entitle the defendant to a new trial. Tillotsorz v. Currin. 470. 

36. Appeal and Error-J3xcluded Ansloers-1'rejudice.-It must be shown 
on appeal that excluded answers to questions were prejudicial in order 
to constitute reversible error. Ibid. 
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37. Appeal and Error- Evidence- Admissions- Trials,-The party intrc- 

ducing evidence cannot complain thereof because i t  was not what he 
expected, or was unfavorable to him. Hudson v. R. R., 488. 

38. Appeal and Error- Evidence- Admissions- Harmless Error.-Excep- 
tions to evidence admitted on the trial which could not have appre- 
ciably affected the result of the verdict will not be held for reversible 
error on appeal. Ibid. 

39. Appeal and Error-Verdict-Harmless Ewer.-Errors committed on the 
trial a s  to issues answered in appellant's favor a r e  cured by the ver- 
dict. Warehouse Co. v. Chemical Co., 509. 

40. Appeal and Error-Objections and Ezceptions-Evidw~ceGround of 
Exceptio+Statement by Court.-Upon the trial of an action to r e  
cover lands there was evidence that  the father of the plaintiffs, A., 
and the defendant, S., took the lands by devise from their father. with 
provisions that they should care for their mother until her death ; that 
A. moved West after the death of his father, and that S. remained 
with his mother until her death. S. offered to show by his witness the 
declarations of A. before he moved away, which were excluded by the 
judge, under his statement that  they were incompetent if for the pur- 
pose of proving a conveyance of the land : Held, the evidence for that 
purpose was incompetent, and i t  devolved upon the defendant to state 
any other ground upon which he had offered it, if any he had, for his 
exception to have consideration thereon. Gibson v. Terry, 534. 

41. Appeal and Error-Objections and Emceptions-Unanswered Questions 
-Record.-Exception to the exclusion of questions asked a witness 
upon the trial must show, in some proper way, the relevancy and bear- 
ing the expected answers would have on the controversy, so that  the 
Supreme Court may determine whether the appellant has been preju- 
diced, or the exception will not be considered. Ibid. 

42. Appeal and Error- Findings- Consent- Evidence.-Where, by agree- 
ment, a jury trial has  been waived by the parties to a n  action and, by 
consent, the judge has found the facts upon the evidence, his findings 
a re  not reviewable upon appeal when supported by the evidence. Cald- 
well County a. George, 602. 

43. Appeal and Error-Evidence-Competent i n  Part-Objections and Ex- 
ceptions.-Exceptions to evidence which is  competent in part will not 
be sustained on appeal. Ibid. 

44. Appeal and Error- Verdict- Judgments-Issue-Answers.-Where the 
verdict of the jury has been adverse to the appellant upon two issues, 
either one of which is determinative of the controversy, the. judgment 
accordingly rendered upon one of them alone will not be disturbed on 
appeal., Patrick v. I.ns.,Co., 661. 

45. Appeal and Error  - Issues - Answers.-An exception based upon an 
issue answered in appellant's favor will not be sustained on appeal. 
Plemmons v. Murphy, 671. 

46. Appeal and Error- Insurance, F i r e  Policy- Contracts- Evidme.- 
The admission in evidence,of letters informing a n  insurer of a loss by 
fire covered by its policy cannot be considered a s  prejudicial to it, in 
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an action to recover the loss, when the subject-matter of the 1et:ers 
was not in  dispute. Pron t t  v. Ins. Co., 680. 

47. Appeal and Error-Record-Evidence-Letters.-Prejudicial matter to 
the appellant's rights must appear of record, on appeal, and exception 
to the admission of letters as e~ idence  will not be considered when 
their subject-matter is  not disclosed. Ibid. 

48. Appcal and Error-Evidence- Motions- Nonsuit-Grounds Stated for 
Notion-Where, upon a motion to nonsuit upon the evidence, the 
appellant states the ground for his motion in the  trial court. he will 
be confined to the grounds so stated on appeal. Ibid. 

49. Appeal and Error-Issues-Answer to One-Complete Bar-Exceptions. 
Where appellant, plaintiff, does not allege error as  to  an issue, the 
answer to which is  a complete bar to his right of action, exceptions to 
other issues need not be considered on appeal. Lamb v. Holloman, 
686. 

50. Appeal and Error-Vcrdict-Judgnlent-Landlord and Tena?rt-Leases 
--Countevc1airn.-Where the leased building has not been completed or 
ready for occupancy a t  the time stated in the contract, and in the 
lessor's actioil to recover the rent the lessee alleges as  a counterclaim 
that he had been obliged to rent another buildinq a t  the same rental 
price and had paid, under protest, the rent to the plaintiff during that 
period, a verdict of the jury upon the evidence and under proper in- 
structions, allowing both the demand and the counterclai~n renders 
immaterial and irrelevant the answer t o  an issue a s  to the payment 
under protest, ratification, etc., and a just verdict and judgment 
thereon having been estahlished. they will not be disturbed on appeal. 
Herrinq v. Wall, 688. 

51. Appcal and Error-Nodification of Judgment by Conscr~t - Care Re- 
maridcd-Costs.-IVhere the parties have agreed to a modification of 
the judgment appealed from, the cause will be remanded to the Supe- 
rior Court to be proceeded with accordingly, taxing the cost of appeal 
upon them equally. #tokes u. Bill, 697. 

52. Appectl and Erroy- Evidence- Verdict- Instructions-Triu7s.-Excep- 
tion that  the verdict or instructions to the jury was not supported by 
the evidence, upon a phase of the controversy upon which the trial had 
proceeded without objection, comes too late after verdict. Willcerson 
v. Pass, 698. 

53. Appeal and E?.ror-Evidence-Harn~less Error.-The trial jwke  cures 
evidence erroneously admitted by striking i t  out, so informing the jury 
and instructing them not to consider it. Raulf v. Light Co.. 691. 

64. Appeal and 8rro1-Instt-rcctiorbs-Cormt as a Whole-Ifarmless Error. 
Where a charge construed as  a whole does not prejudice the appel- 
lant's rights, error as  to fragmentary parts will not he hrlrl as  reversi- 
ble. I1)id.  

55. Appeal and $nor-Objeftior~s and Exceptioizs-Restrirti~.~ P;videncr- 
Criminal Lmo.-Where a witness, chnrged with a crime, has taken the 
stand in his own behalf, and the State has introduced evidence of his 
had character. he may not complain that i t  was not restricted to his 
rharnctw :is a witneqq. unlws he has asked a t  the time of its admis- 
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sion that it be so restricted. (Supreme Court Rule No. 27.) S. 9. At- 
wood, 704. 

56. Apped and Error  - Instructions -Prejudicial Error.-On appeal, the 
charge of the trial judge will be construed a s  a whole; and when, thus 
construed, the appellant's rights have not been prejudiced, error in 
parts thereof will not be held a s  reversible. S. v. Wentx, 746. 

57. SameHomicide-Affray-Self-defense.-Where, upon the evidence on 
a trial for homicide, the judge has fully, clearly and accurately 
charged the jury a s  to murder, manslaughter, and self-defense, a n  in- 
struction upon the question a s  to  whether the defendant entered into 
the fight willingly, relating t o  an affray, also involved in the contro- 
versy, will not be construed a s  depriving the prisoner of his right of 
self-defense, when, if the charge is construed a s  a whole, it does not 
so appear and i t  is not prejudicial to the prisoner. S. v. PolZard, 168 
N. C., 116, and 8. v. Baldwin, 155 N. C., 494, cited and distinguished. 
Ibid. 

58. Appeal and Error-Objections and Exceptions-Briefs.-Exceptions not 
insisted upon in appellant's brief will be deemed as  abandoned on ap- 
peal. S. v. Wilson, 741. 

59. Appeal and Error  - Objections and Exceptions - Grounds Stated.-On 
appeal, the appellant is restricted to the ground of objection to the 
admission of evidence he has given on the trial of the  cause in  the 
lower court. Ibid. 

60. Appeal and Error- Objections and Exceptions- Evidence- Competent 
in  Part.-An objection to the admission of evidence that is  competent 
in  part, without particularizing and excepting to the incompetent part, 
is untenable on appeal. Ibid. 

61. Appeal and Error-Euidence-Prejudicial Error-Harmless h7rror.-An 
unresponsive~answer by a witness to a question which could not have 
had appreciable significance on the result of the trial will not be held 
reversible error on appeal. 8. v. Mclver, 719. 

62. Appeal and Error-Evidence-Questions and Answers.-Where the an- 
swer to a question, objected to and exclufled, was not given, i t  must be 
made to properly agpear on appeal that the evidence sought would 
have been of material value to the appellant, so that the court may see 
that  its exclusion has been prejudicial to him. 8. v. Spencer, 709. 

63. Appeal and ErrorJurors-Challenge-Prejudicial Error.--Where ex- 
ception is taken to the permission of the court allowing a party to the 
action to challenge a juror after he had passed him, the objecting 
party must show that  he had exhausted his challenges or had in some 
way been prejudiced, in  order that  reversible error may appear on his 
appeal. S. v. Carroll, 730. 

64. Appeal and Error-Evidence-Questions and Answers.-On appeal from 
the exclusion of an answer to  a question, the character of the evidence 
escluded must appear, so the court may see and determine whether 
prejudicial error had therein been committed. Tbid. 

APPLIANCES. See Electricity, 1. 

APPROVED APPLIANCES. See Electricity, 2. 

APPURTENANCES. See Deeds and Conveyances, 8, 9. 
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ARCHITECTS. See Mechanics' Liens. 2. 

ASSESSMENTS. See Drainage Districts, 1, 3, 4, 5, 6, 8, 9. 

ASSIGNMENT. See Parties, 1. 

ASSIGNMENT OF ERROR. See Appeal and Error, 26. 

ASSIGNMENTS OF BID. See Contracts, 26; Sales, 2. 

ASSUMED NAME. See Statutes, 2, 3 ; Partnership, 5. 

ASSUMPSIT. 

1. Assumpsit-Lost Property-Lims-Evidence,-While the finder of lost 
property may sustain a demand in assunzpsit, or by way of counter- 
claim, for the reasonable costs and expenses necessary to the preser- 
vation and return of the property lo the true owner, no lien attaches 
to  the property therefor, especially in  the absence of a n  offer of re- 
ward for its re turn;  and where the title to the property is the sole 
issue, evidence a s  to  such costs and expense a r e  properly excluded. 
Meekins v. Sirnpson, 131. 

2. Same-Dogs-Animals.-While the finder of a lost dog may recover of 
the owner such reasonable costs and expenses as  he may have incurred 
therein, the demand should not be readily allowed without clear evi- 
dence of particular existing conditions which would warrant it. Ibid. 

ASSUMPTION OF RISKS. See Pleadings, 1 ; Railroads, 5, 7 ; Negligence, 14 ; 
Master and Servant, 8. 

ATTORNEY AND CLIENT. See Judgments, 2, 5, 7 ;  Appeal and Error, 24; 
Courts, 4 ; Guardian and Ward, 1. 

ATTORNEY-GENERAL. See Statutes, 5. 

AUTOMOBILES. See Nuisance ; Principal and Agent, 8 ; Criminal Law, 8. 

AWARD. See Habeas Corpus, 5. 

BALLOTS. See Election, 13 ; Taxation, 9. 

BANKS AND BANKING. See Appeal and Error, 13 ;  Bills and Notes, 3. 

1. Banks and Banking-Bills and Notes-Ultra Vires Acts-Statutes-In- 
lalzd Bills-Drafts-Negotiuble Instruments.-Where a draf t  drawn 
to the maker's order and, having been endorsed by another, is  accepted 
a t  a bank, and then purchased, in due course, before maturity, by an 
innocent purchaser for  value, the bank may not resist payment upon 
the ground that  the transaction was ultra wires, and not within the 
authority of i ts  charter, authorizing i t  to accept bills, notes, commer- 
cial paper, etc., for i t  comes within the statutory definition of a n  in- 
land bill of exchange, Revisal, secs. 2276, 2279, and may be treated as  
a bill or note, a t  the option of the holder. Rherrill v. Trustee, 591. 

2. Banks and Banking-Bills and Notes-Ultra Vires Acts-Due Course. 
The purchase by a bank of a draft drawn to the maker's order and 
endorsed by another is not foreign to the purposes of i t s  charter 
authorizing i t  to accept bills, notes and other negotiable paper, con- 
ceding i t  not to be within the powers expressly conferred, and the 
bank is  liable thereon to its innocent purchaser for value. Ibid. 



BANKS AND BAN1<IPu'G-Co~rtii1z~cd. 
3. B r ~ n l x  and Banking-Bi7ls arrd Notes-Ultra Vwes 4ctu-Corl trdcrc~tion 

-Retained-Due Course-Imoce?%t Pzc~chasrt  -The ilefenie of d t r a  
cires by a bank to i t s  liability upon a d r a f t  pajahle  to the maker's 
order. sold to an  innocent third perscrn for  value. whcrr  the I,mil< has  
retained the purchaqe money, without oEer t o  restore i t  i~ untenable, 
there being nothing in the  t l imwction that  i 4  either illee;~l or n g a i n ~ t  
public policy. Zbid. 

BAR T O  ACTION. See Appeal and Error .  -19. 

BASTARDY. See Slander, 1. 

BENEFICIARIES.  See Insurance. 6 :  Mechz~nics' 1,ieni. 5 :  Willi. 6 'I'ruht- 
and Trustee% 17. 

BENEFITS.  See Drainaxe Uistrictq. 2. 

BETTERMEKTS.  
1. Bcttern~en,ts-Btatutc.s-Color of Titlc-Good Fnith-IZeasr~i~ul~le~ieax- 

T$S?LCS - Title - Ecidenee- Qttcstio?t.r fo r  JIL).~- Tri41s.-Under our  
s ta tu te  (Revisal, see. 652). one making pe rmmeut  impro~emrn t s  on 
lands he  holds nncler color of title. reasonnl~lg hclirvrd 11g him, in 
good fa i th ,  to be ,coed. though with knowledge of a n  ; ~ d v r r s e  clxirn, is  
entitled to recover betterments in an  :~ction l?y thc true onnclr to 
recorer the  lm~t l s :  answers to the  issues a s  to t lw titlc alone being 
in$ufficient, t he  bonrc fides of the helirf and it:: r r :~son: l l~le~lrss  being 
for  t he  determination of the jury upon the  entire e~itlencc.  Tlic iippro- 
pr ia te  issues a r e  suggested by the  court. I'ritchni~r7 9. TVilliccii18. 108. 

2. Bcttertilei~ts-Statzitcs-LTse und Occupclt ioir-Li))! i f tr t ioit  of Acfion.3.- 
Where one in possession of lands is  entitled to Iw.over ;@;kinst the 
t rue  owner for betterments he  has  placed tbereori. lic will bc charged 
wi th  the  use and occupation of the  land without regard to t h r  three- 
year s ta tu te  of limitation. Revisal. sec. 6.53. I b i l .  

BILLS AKD XOTES. See Judgments, 8 ;  Justices of t he  Peace. 1: Contracts, 
13 ; Subrogation, 1 ; Sunday, 1 ; Corporations, 5 ; Fraud.  2 ; Limit:ltion of 
Actions, 6 ;  Banks and Banking. 1. 2. ::: Principal and A c ~ n t .  11: 
Bonds, 1. 

1. Bills ( L T L ~  Sote8-Z~ttere~t-,lInturit~j-d~tto1~~.-Intere~t due itlid pay- 
able under the  terms of a written in i t rument  map he recovered in  an  
action before the  principal w m  has  become due. P a ~ k o  L- Horton, 
143. 

2. Bills aibd Notes- Xegotiable 1 1 ~ i t t ~ ~ t i 1 e ) ~ t ~ -  I ~ i t e ~ v c i ~ o r -  J)i/e Course- 
Burden of Proof.-The burden of proof i s  on the  intervenor. claiming 
in attachment proceedings to be the  owner by endorsement of :i draft ,  
the  subject of the litigation, in due course, to show by the 11rel)oniler- 
ance of the evidence tha t  he was  the purchaser of t h r  d lxf t  without 
notice of any infirniitr, etc. ; and when the  endorsement has  been ad- 
mitted, hut the  ownershi11 in due course has I ~ r e n  clenicrl, the question 
is  one of fac t  for the  determination of the  .jury. . l i o o i ~  I . .  SIilling Co., 
407. 
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t o  be the owner of a draft,  the subject of attachment proceedin&, in 
due course, and the evidence tended to show that  the maker had a n  
active account a t  intervenor's correspondent bank, where the draft 
was deposited, which sent it ,  with other items for collection, to the 
intervenor bank ; the words, "collection number," etc., appearing upon 
the draf t  in question, and that  the intervenor had received this draf t  
under a general agreement to charge i ts  correspondent with interest 
until paid : Held, sufficient to take the case t o  the jury upon the ques- 
tion of whether the intervenor took the draf t  a s  a purchaser or for 
collection. Ibid. 

4. Bills and Notes-Husband and Wife--Joint illakers-Accommodation-- 
Endorser-Liability.-Where a husband and wife are  joint makers of 
a note, their liability, a s  between themselves, is onehalf of the full 
amount, nothing else appearing, though a s  between them and the payee 
or a n  accommodation endorser it is  in the total amount of the obliga- 
tion. Wilson v. Vteeland, 505. 

BILLS OF LADING. See Carriers of Freight, 1. 

BLOODHOUNDS. See Criminal Law, 4. 

BONDS. See Road Districts, 5. 
1. Bonds-Mur~icipal Corporatdons-Bills and Notes-Presentment for Pay- 

ment-Delays-Payee's Request.-Where non resident bidders for an 
issue of caunty bonds, through their authorized agent, has put up 
their checks required a s  a condition precedent, a s  evidence of good 
faith, and later request a special act of the Legislature to be passed 
to give the bonds validity, and also a decision of the Supreme Court 
decision thereon, evidence that they acted throughout with the county 
commissioners to  produce the result they requested i s  sufficient evi- 
dence that  they had not withdrawn their bid, and their checks given 
for the faithful performance of their obligations, presented for pay- 
ment within a reasonable time thereafter, a r e  subject, in an action 
brought by the county, to the damages sustained by reason of a resale 
of the bonds, made necessary by their conduct. Caldwell County u. 
George, 602. 

2. Banze-Principal and Agent.-Where the authorized agent of nonresi- 
dent bidders for a n  issue of county bonds has endorsed the notes of 
his principal required a s  a condition precedent, and given his own 
note, with his principal's endorsement, a s  a pledge of their good faith 
in making the bid, and has actively participated in and requested the 
delays necessary to satisfy his principal a s  to validity of the bonds, 
his endorsement and note carries with them a personal liability, and 
his conduct is  evidence that his liability has not ceased or the bid 
withdrawn, and the county may maintain a personal action to recover 
on the notes given, to the extent of i ts  loss occasioned by its being 
forced to make a resale of the bonds. Tbid. 

BOTTLING. See Vendor and Purchaser, 2. 

BOUNDARIES. See Deeds and Conveyances, 1. 

BREACH. See Judgments, 11 ; Contracts, 29, 40, 41. 

BRIEFS. See Appeal and Error, 58. 
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BUILDINGS. See Contracts. 40. 4%. 

BURDEN OF PROOF. See Wills, 2, 3 ; Negligence, 1 ; Eridence, 4 ; Mortgages, 
1 ;  T'endor and Purchaser, 2 ;  Ejectment, 2 ;  Railroads, 17;  Trusts and 
Trustees, 15, 16 ; Criminal Law, 3 ; Homicide, 9 ; Limitation of Actions, 1 ; 
Elections, 6 ; Bills and Kotes, 2 ; Carriers of Freight, 3 : Parent and Child, 3. 

CARRIERS OF GOODS. See Carriers of Freight. 
1. Carriers of Freig?~t-Railroads-Pe7-ishaZ,le Freight-Neglige~~ce-Con- 

tracts-Cold Damage.-A carrier of interstate freight may not con- 
tract against the result of its own negligence, under the Cummins 
Amendment, United States Compiled Statutes, par. 8604a; and its de- 
fense that a shipment of sweet potatoes was received a t  the owner's 
risk of freezing will not relieve the carrier from the payment of dam- 
ages so caused. Bivars v. E. R., 414. 

2. Sante- Transportatio?z- Unrensonable Delav- Freezing-Actus Dei.- 
Where a shipment of sweet potatoes i s  suddenly caught in cold 
weather by reason of the carrier's negligent delay in transporting 
them, and frozen and rendered worthless in consequence, it  is  the car- 
rier's negligence that has caused the damage, and uot actus dei.-Zbid. 

3. Carriers of Freight-Railvoads-Perishable Freight-Care i n  Xhipment 
-Burden of Proof-Neg1iyeqzce.-It is the carrier's duty to load per- 
ishable goods in proper cars, and to take reasonable care for their 
preservation and delivery in time to prevent loss; and in an action to 
recover damages for a loss thereto, arising from an unreasonable de- 
lay in transportation, the burden is on the carrier to show it had exer- 
cised the care required of it. Illid. 

4. Carriers of Goods- Comnzcrce-Federal Statutes-Notice of Claint- 
Bills of Lading.-The Federal statutes controlling a recovery of dam- 
ages to  an interstate shipment by common carriers, on a through bill 
of lading. :~meuclatory to the Carmacli Amendment, and also the Cum- 
mins Amendment to the Interstate Comma ce Act, vol. 38, Par t  I ,  U. S. 
Statutes a t  Large, ch. 176, page 1196-7, while recognizing the rights of 
the carrier, in proper instances, to stipulate for the presentation and 
filing of claims within a stated period, restricting such rights to  a 
period of ninety days in one instance and Pour months in another, fur- 
ther provides that if the loss, damage or injury is due to delay in 
transit by carelessness or negligence, then no notice or filing of claim 
shall be required as  a condition precedent to recovery; and where a 
connecting carrier has cxused damages to a s h i ~ m e n t  in a manner 
coming within the terms of the last named proviso and action there- 
for hits been commenced within two gexrs, as  the statute requires, 
against the initial carrier, giving a through bill of lading, the defend- 
an t  is deprived of any defense which might arise d o m  failure of 
plaintiff to give the notice stipulated for in the bill of lading and 
otherwise coming within the terms of the Federal statutes, and the 
plaintiff may recover damages to the shiplnent caused by a connectinq 
carrier alone. Ma~zn v. Tm?tsportafion Co., 104. 

5. Cal~r~icr~s o] Goods-Fveight IZatcs-Leyal Rates-Ayree~~~ei~ts-Fedaal 
Stntlcfes-I?zterstate Comwcvcc C011?117ission-Covporatiolk Coinmission. 
The rates of transportation allowed carriers of freight a re  those estab- 
lished by the Interstate Comnlerce Commission, under the Federal 
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statutes a s  to interstate commerce, and by the State Corporation Com- 
mission, under the State statutes a s  to intrastate commerce, which 
may not be affected by any agreement to the contrary between the 
carriers or their agents or employees and the shipper; and, notwith- 
standing such agreement, the carrier may demand and enforce the 
rates established by law. R. R. v. Latham, 417,. 

6. Same - Intermediate Points - Credit Sllozcances -Discrimination.- 
Where, under legally established tariffs, a shipper is  allowed a s  a 
credit upon the amount of full transportation charges, on a certain 
commodity, freight he had prepaid to a certain intermediate point, by 
way of an "expense bill," and to be established in a specified way, but 
requiring that the further transportation to destination be made be- 
fore a certain date in each year, any agreement made to the contrary 
between the carrier and the shipper, respecting a later date than that 
allowed and established pursuant to the law, amounts to an unlawful 
discrimination, and is unenforcible. The objection that  the pleadings 
in this case were directed solely to the agreement, and that  recovery 
by the carrier should not therefore be allowed, is untenable. Zbid. 

CARRIERS O F  PASSENGERS. 
1. Carriers of Passengers -Ejecting Passenger - Helpless Passenger -- 

Drt~oclzlzenness-Dangerous Place.-Where there i s  evidence tending t o  
show that  a passenger on a railroad train was too drunk to get on 
without assistance; was moved by the conductor into the smoking 
compartment of the car ; was too drunk to find the ticket he had pur- 
chased, and was put  off by the conductor, after dark a t  a place to 
which he had paid a cash fare, with abusive words from him, where 
he was in danger, owing to his condition, from passing trains, and one 
of them ran over and killed him, i t  is sufficient to be submitted to-the 
jury upon the actionable negligence of the conductor in thus ejecting 
a helpless passenger a t  a dangerous place; and testimony of ejacula- 
tions of passengers, in  the conductor's presence and hearing, as  to the 
passenger's helplessness upon the track, and his danger from passing 
trains, is  competent upon the question of the knowledge of the con- 
ductor a t  the time. Lee v. R. R., 95. . 

2. Carriers of Passengers -Riding on Platform --Notice -Statutes.-Re- 
visal, see. 2628, requires only that the notice to  be placed by a railroad 
company in its coach, r e k v i n g  the company from liability to  a passen- 
ger injured while riding on the platform, etc., shall be in English, and 
the fact that such passenger cannot read that language is immaterial. 
Bane v. R. R., 247. 

3. Barne-Call for Station-Stopping Train-Verdict-Findings-Iflstrzlc- 
tions-Proximate Cause.-Where there is evidence tending to show 
that  a passenger on a railroad train had left his seat in  the coach, 
wherein the statutory notice (Revisal, see. 2628) had been properly 
posted, after a station had been called, and was injured in a collision 
with a derailed car, while standing with one foot on the step of his 
car, slowly coming to a stop, and i t  appears that  he  would not have 
been injured had he remained seated in the coach, an answer to the 
issue a s  to  the defendant's negligence in i ts  favor, under a proper in- 
struction a s  to the defendant's liability under the circumstances. in- 
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eluding the  1)rincil)le :IS to the proxilnate cause. is  a finding that  the 
plaintiff's negligence was the proximatc~ cnuse of the injury. Ibid. 

4. C(wriers of I)ux.sc~lger,s- 6lK"ric R(ti1rotrtl.~- h'cgli!lc~rcc- Strangers- 
Rcfiso~~nble .4+~ticipntio1z-I11.~tr~(~~tioi1s-2'ri(1ls-.4p])ctrl (111fl I.:rror.-A 
coninion c ;~r r i r r  is not resl)oi~sil~le ill cliiifingc~s for iiijui.ies resulting 
from the unantllorizcd :~cts  of stixngers ;)I. otlle'r 1):lssc:ngers on its cars 
which it  could not reason:lbly foresee or :rntic.i~~ate. in the esercise of 
ordin;li.y care, m~iler the circumstaticc's : ;inti where :I ljassenger on an 
interurl):in electric railwi~y sues to rccorrr dain:igc~ for ;1n injury re- 
wired. whrn ~ I P  n-im illifhting a t  his station, from the sntldcn and un- 
ttx])ertecl forward movemn~t of the c:ir, :!ftcr it Ilatl cone to a stop, 
illid the evidtwce is conflic.ting a s  to wllell~rr it  w i ~ s  cansed 11y a n  em- 
~)loyce ringillg the st;lrtillg sign;11 or a ~ ~ I I I ~ ~ ~ C I I  ] ) i i s s e ~ ~ g ~ r  on the car 
tloiiig so, whose condition. from his al)]~c!:rr;ince a i~ t l  denleanor, mas 
not reasonably ol~scrral)lr, or whose :rvt caoultl not roi~sonahly have 
lwei1 anticip:tted, the 1~fus:11 11s t l ~ e  jntlge to specially instruct the 
jury upon this phase of the defense, ul)on ;I 1)rol)er 1)r:lyer duly ten- 
dered. ronstitutes reversible error. I'ridc z'. 1:. R.. 594. 

CERTIORARI. 
Certio~ari-~S?lprct)~c Co~o't of Uvited Stater.-l(~j Whom Grni~tc&-St~pcr- 

se(lcnr..-A ccrtiornri, provided as  :I sulhtitute for the writ of error, is 
issuable within the discretion of the United States Suljreme Court. 
and not by a justice thereof. and when the al)l)lication therefor has 
been granted a s1cpcrsct7ecis may i swe  as :incill;rry thereto. See. 2 
ch. 448, U. S. TAWS 1916. Dnil v. 11'. R., 116. 

CLERKS 01" COURT. 
1. Clci-7;s of Conrt- E'ccs- Supreme Court- Wocl;eti~~y Trn?zmipt.--The 

appdlant's undertaliing doec, not cover the fee of the clerk of the Su- 
1Jremr Court in docketinr the case, dncl tllc c l e ~ k  is in the exercise of 
his right in refu5ine to docket the transcril~t where he has demanded 
the prescribed fee in advance and its payment hi15 I)em refuied. Re- 
visal, see<. 2804, 1230. Dunn v. Clerlc's Once, 30. 

2. C1crl;s of Cow-Probate Judge-Btntutcs, Director?f-Deeds and Con- 
vel/o~~ces-Title.-The law is directory that  requires the probate judge 
of the county wherein the lands lie and the deed registered to pass 
npon the prohate t:iken by the lrobate judge in auother county, and 
his failure to lli~ve done so does not alone affect the title thus con- 
veyed. Heath 1;. Lane. 119. 

COL1,ATERAL ATTACK. See Appeal and Error, 25. 

COLLECTIVE FACTS. See Evidence, 40. 

COLOR OE' TITLE. See Betterments, 1. 

COMMERCE. See Carriers of Freight. 
Com~nerce-Tm~zsportatio~~-Carrie~s-Pe~alt-tatutes.-A penalty may 

not be recovered of the carrier of an interstate shipment for negligent 
delay in transportation, under our statute (Revisal, 2632.). Bivens u. 
R. R., 415. 
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COMMISSION. See Witnesses, 1 ;  Appeal and Error, 2. 

COMMISSIONERS. See Road Districts, 5 ; Drainage Districts, 10. 

COMPENSATION. See Wills, 11. 

CONDEMNATION. See Drainage Districts, 7 ; Railroads, 4. 

CONDITIONS. See Contracts, 42. 

CONDITIONS PRECEDEKT. See Sales, 3. 

CONFEDERATE SOLDIERS. See Pensions, 1. 

CONFIRMATION. S& Contracts, 4. 

CONFLICT. See Statutes, 8, 10. 

CONGRESS. See Constitutional Law, 3. 

CONSENT. See Reference, 1 ; Judgments, 12 ; Drainage Districts, 2 ; Husband 
and Wife, 7 ; Trusts and Trustees, 17; Appeal and Error, 42, 51. 

CONSIDERATION. See Judgments, 8 ; Contracts, 23, 32, 34 ; Banks and Bank- 
ing, 3 ; Master and Servant, 11. 

CONSOLIDATION. See Actions, 6. 

CONSTITUTIONAL AMENDMENTS. See Constitutional Law.' 
ConstitutionaI Amendments - Time  of i t s  Effect - Road Districts - Tax-  

ation.-The recent constitutional amendments ratified a t  the election 
in November, 1916, did not take egeet until after 10 January, 1917, 
and cannot affect a statute, passed before the latter date, creating a 
road district and providing for a tax levy and bond issue for road im- 
provement and maintenance. Woodall v. Highway Commissioners, 378. 

CONSTITUTION. 
ART. 
11, see. 14. Road construction and improvements a r e  necessary expenses 

within the meaning of this article. Woodall v. Highway Oommisswn, 
377. 

VI, secs. 1 and 2. Where electors are  qualified, the mere failure o f  regis- 
t rars  to administer oath does not invalidate bonds issued for road im- 
provements. Zbid. 

VII, sec. 7. A special school district falls within the restrictions of this 
article. Wil l iams v. Comrs., 554. 

VII, see. 7. Tax levy to supplement the school fund falls within meaning of 
this article, and voting for county and township tax on but one ballot 
is  void. Hilt  v. Lenoir County, 572. 

VII, sec. 7. A majority of the qualified voters is  not necessary for road im- 
provement bonds. Ibid. 

X, see. 6. Realty of wife, acquired before or after marriage, is wife's sepa- 
rate estate, in which the only right of husband is  to withhold his 
written consent. Kilpatriclc v- Kitpatrick, 182. 

X, see. 6. Written consent of husband necessary to wife's conveyance of 
her separate realty. Btallings v. Walker ,  321. 
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CONSTITUTION-Continued. 
ART. 
X, sec. 6. Married women may devise separate realty a s  if she were a 

femc sole, and this provision, having taken effect from time of i ts  
adoption by the State, not when Congress approved it, will be read 
into the terms of a will, in absence of prohibitory terms. Freeman u. 
Lide, 434. 

X, see. 6. Purchase by husband of lands with wife's money, with title to 
them both, is not necessarily a gift by wife of her personalty; he is  
only tenant by the curtesy, upon birth d i v e  of issue, etc., the land de- 
scending to wife's heirs a t  law. Dcese v.  Deese, 527. 

CONSTITUTIONAL LAW. See Constitutional ~mendrnents  ; Husband and 
Wife. 1, 7, 9 ; Road Districts, 1. 2, 3, 4. 5; Parent and Child, 2 :  Taxation, 
7 ; Courts, 9 ; Criminal Law, 10. 

1. Constitutional Lau7-illwried Wome~r-Xcpnmte Propertp-Wills-Dg 
vise-Dceds a?ld Co~zve~ja~zces-Stutz~tes.-Under the provisions of Art. 
X, see. 6, of our Constitution, and as  later declared by our statutes, a 
married woman may now devise and bequeath her separate real and 
personal property a s  if she were a feme sole, which does not :ipl)ly t o  
x conveynnce of her realty I)y deed. Freewa?l u. Lide. 434. 

2. Constiftctio?zctl Lnu-Trusts-Uses mzd Trusts-Stczfute of Uses-Xar- 
r i d  TVomet~-Wills - Dez:isc - Powers of Dispo.sitio~t.--4 devise of 
land to the husband in trust that  he will "take, hold :lnd receire the 
same for the sole and separate use of" his wife, her hcirs and assigns; 
whether since the adoption of the Constitutiou of 1568, Art. X, sec. 6. 
a s  to her separate estate, equity would rrgard the naked legal title a s  
being in the trustee, and unite i t  with tlle equitable title in her, or 
regard the trust a s  an active one, Qtwrc; and Held, in the absence of 
ally prohibjtory terms in the instrcment, the constitutioni~l power 
given to the wife to devise her lnnds :IS if she were unm:~rricd will be 
read into the instrument ; and her dcrise. tnking ef'l'ect :rt her deilth, 
necessarily with the ter1nin;ltion of the Iwyose of the trust. is valid 
and ellforcible. Ibid. 

3. Co~zslititfiri~ictl I,rcu;-Co~~stilzctio~~ of lS(;S. TE'li ('11 E.fcc:ti~r;c?-Ado)itio?l- 
.Ippro~-(11 b!j Cul~!jrcs.r.-Our (>onstitutioli of 1SGS. in this case. with 
rc1;~ticm to the sel~arate 11rol)ert.r 01 :I feltrc r o u c ~ t ,  Art. S, acc. 6, took 
rffect upon its adoption by the State. :lnd not from thv 1;rtc.r (late mlien 
Coiigress apltrovetl it. I bid. 

4. Cou.stit1itio7er~l Luw - Tn.zutiolr - 8chool.s - A'cccasoi~!~ ii.rpcrr.se.-The 
lerxin:: of a t:ls to sul~l~leluent the scl~or~l fuirtls of ;i c o ~ u ~ t y  or town- 
ship is not for :I necessary espensc, and !qu i res  the submission of 
the qncstion to the voters of the district. Constitutioil, Art. VII, scc. 7. 
Hill v. Lc~zoir Cozl~ztl~, 573. 

5. Constit~~tio~zal Lczzo- l'c~.rution- Discri?itimtion- Nch~ols -('ou~rtics- 
Tozc~~ships.-A lepislativc act authorizing :I townsl~ir~ within a county 
to sul)mit to its wtel's t!ic question of imlwsinp nl)on the townshil) ;I 
t a s  to snpplement its pul~lic school funck in tlin crcut t l ~ e  cvnnty 
should rote, as  a county, :lgainst the proposition, the tases to l)c levied 
and collected in the same manner and a t  thc same time as other taxes 
of the county a re  levied and collected; and should the vote within the 
township be fi~vor:il)le, "the annual special local-tas levy, etc., may he 
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reduced by an ainouiit not exceedins the special levy under the act," 
etc. Rcmhlc, the effect of t l ~ e  statute would be to impose a tax upon 
one section in favor of another, which is prohibited by our Constitu- 
tion, and to allow one section to impose a tax upon another to  which 
i t  is not itself suhjectecl. which is a:so prohibited. Ibid. 

CONTEMPT. See Perjury, 1. 

CONTENTIONS. See Instructions, 9. 

CONTINGENCIES. See Estates. 3. 

CONTINGENT LIMITATIOR'S. See Wills, 1 ;  Estates, 6. 

CONTRACTS. See Conversion, 1 ; Statutes, 3 ; Mechanics' Liens, 5 ; Principal 
and Agent, 1, 2, 10 ;  Itailroads, 2 ; Actions, 3 ; 4 ; Vendor 
and Purchaser, 1, 3, 4 ;  Husband ancl Wife, 1 ; Judgmentq, 11, 12, 14 ; 
Negligence, 8 ;  Insurance, 10, 12, 13, 14;  Limitation of Actions, 1 ; Deeds 
ancl Conveyances, 4. 5 ;  Guardian and Ward, 1 ;  Carriers of Freight, 1 ;  
Landlord and Tenant, 1, 2 ; Instructions, 2, 5 ; Evidence, 27, 31 ; Drain- 
age Districts. 10 ; Perjury, 1 ; Sales. 2 ; Parties, 1 ; Parent and Child, 5 ; 
Appeal and Error, 46; Insur:tiic.e, Fire, 4, 5, 7. 

1. Contrncts-Offer to Buy-Acccplance of Offer-Vertdor (md Purchaser. 
An acceptance of an offer must be in accordance with its terms, with- 
out substantial change therefrom, either by word or act, for it  to show 
the agreement of the minds of the contracting parties thereon and be- 
come a binding contract. Wilkins v. Vass Cotton Mills, 72. 

2. Same - Additiomxl Offer - Rejection.-An offer by telephone to buy 
10,000 pounds of 20's and 24's cotton yarns of specified kind, according 
to specifications of an existing contract, with weekly shipments to 
commcnce thereafter, replied to I)y tcle:*ram, "For immedi:rte accept- 
ance can furnish your order a t  half-cent advimce over other order cot- 
ton higher," which in turn was replied to, "Telegram. accept offer, 
make it  twenty-five tliousaud if can. make sixteens and eighteens. mire 
immediately," and followed by telegrams to original. ogercr, "Cannot 
increase order, we (lo not malie nnml>er below twenty": Hcld, the 
words of tlic second telegram, "accept offcr." mas a I ~ i n d i i ~ ~ :  a(.c(y)ti~nce 
of the proposition to sell 10.000 pounds of the y;irns sl)rcifierl a t  an 
advance of half of a cent, and not affected by the rejected l~roposition 
to increase the amount to 25,000 poullds ulmi the condition n:~rued. 
Zhid. 

3. Contractx - Offers t o  Buu - Bcceptcr~rce -- Tciegro,rna - I '?c~~tl tni  ion.- 
Where :In offer to sell has  been made and accepted 11y tc1cyr:~ms. and. 
though not punctuated, the messages a re  so worded t l ~ t  they were 
fully understood by the parties. the absence of punctuation therein is 
immaterial. Ibid. 

4. Cont1-acts-Tele~jra~?z~-Telephone~~-Gonfirn~ation.-7Yhere it is custo- 
mary to follow offers to buy, and acceptances of such made by tele- 
phone and telegraph, with confirmatory letters, for the purpose only 
of making more certain the terms of the resulting contract, and an 
acceptance of such an offer has been anconditionally made in full 
accordance with its terms, the failure of the parties to send snch let- 
ters will not alter the binding effect of the contract. Ibid. 

54--176 
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CONTRACTS-Continued. 
5. Contracts - Offers to Buy - Acceptance - Telegrams -"Wire Immedi- 

ately."-Where a n  offer for the sale of cotton yarns has been made by 
telegram for immediate acceptance, and immediate reply of acceptance 
has been sent by telegraph, with a proposition to increase the order in 
yarns of certain other sizes, "wire immediately," which was rejected, 
the words "wire immediately" refer to the new and independent offer 
to buy, and does not affect the binding force of the accepted offer to 
sell. Ibid. 

6. Confrclcts-Lessor ond IJcr.sec-Municipal Corporc~tio~zs-Ordirzances- 
Statutes-Smcrs-Health.-Where a n  ordinance of a town, in  pur- 
suance of its municipal powers, makes the use and maintenance of 
surface privies unlawful upon lots abutting upon a street wherein a 
sewer-pipe has been laid, and requires the owner of such lots to con- 
nect with the sewer by a certain date, providing a penalty for i ts  vio- 
lation, the courts will examine the ordinance to ascertain the intent 
of the municipal authorities in passing i t ;  and the validity of a con- 
tract of lease of premises adjoining a street wherein the pipe had 
been laid is not affected by the fact that  the owner thereof has failed 
to comply with the ordinance, there being nothing in the lease trans- 
action immoral per se, or inhibition in the contract of lease against 
making the connections required. Hirzes v. Norcott, 123. 

7. Same-Suitable Premises-Trials-Questions for  Jury.-The owner of a 
lot in a town contracted to lease a part of a building to be erected by 
him thereon, providing among other things that the building should be 
"a suitable one." and after its completion the lessee entered upon the 
leased premises and occupied the same without objection. Thereafter 
a n  ordinance of the town required the owner of the building, under 
penalty, to connect with a street sewer, which h e  failed to do. The 
ordinance being interpreted a s  not affecting the contract, i t  is held 
that  the lessee's right to annul the lease was properly made to depend 
upon the question of fact whether the building was a suitable one 
within the intent and meaning of the contract. Ibid. 

8. Contracts - P m ~ d  -Evidence - Parol Evidence.-The rule permitting 
parol evidence to contradict the terms of a written instrument at- 
tacked for fraud in its procurement has no application when there is 
no allegation or sufiicient evidence of such f raud ,  and the effect of 
parol evidence is  only to  vary the terms of the agreement a s  ex- 
pressed in the writing. BullocL v. Machine Go., 161 N. C., 13; Ya- 
chine Co. v. Peexer, 152 N. C., 516, cited and applied. Murray v. 
Broadway, 149. 

9. Contracts-Torts-Timber-Deeds and Conveyances- Evidence- Ques- 
lions for .Jzw,y.-Where the action is to recover damages of the de- 
fendant for cutting timber not conveyed in the plaintiff's deed, and 
there is  evidence tending to show that  such injury was wrongfully 
caused by the defendant's grantee, it  is competent to  show, a s  to the 
joint tort, that the defendant and its grsntee were corporations char- 
tered by the laws of the same State, had offices in  the same building, 
with many stockholders and some officers common to both; that the 
defendant's president was the general manager of its grantee corpora- 
tion ; that the grantee corporation had cut the timber unlawfully for a 
considerable period, and in settlement, though made through a trust 
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company, had to account to the defendant's officer, the amount to be 
determined by the number of all  trees cut by a certain rule agreed 
upon, the amounts returned to the trustee including those for trees so 
unlawfully cut. Williams v. Lumber Co., 174. 

10. Contracts - Indepmzdent Contractor - D ~ ~ Q ~ ~ o u s  Instruntentalities - 
Fif-ee-Damages-Principnl and Agent.-A principal may not escape 
liability for damages caused by an independent contractor when the 
work, under the contract, contemplates the use of instrumentalities 
dangerous to the rights of others, in this case, damages to the land of 
the owner from fires negligently set out by a n  engine in cutting the 
timber therefrom. Ibid. 

11. Contracts, Written-Vendor and Purchaser-Fraud-Opinions-Mistake 
of Law.-Where a seller of goods has induced a transaction by a false 
representation, upon which the purchaser has relied, and which formed 
a material inducement, without which the trade would not have been 
made, etc., the cluestion as  to whether such representation was a mis- 
take of fact or of law, and therefore not a false representation, will 
not affect the purchaser's right to annul the contract a s  having been 
obtained by fraud. Hunter u. Sherron, 226. 

12. Contracts, Written-Fraud-Parol Evidence.-Where a written instru- 
ment sued on is sought to be invalidated for fraud, illegality, or fail- 
ure of consideration, parol evidence thereof is  admissible, and not 
objectionable on the gronnd that  it varies or contradicts the writing. 
Ibid. 

13. Bame-Vendor awd Purchaser-False Representations-Bills and Notes 
-Consideration.-& seller of fertilizer represented to a purchaser, an 
illiterate man, that  if he would sign a note with another purchaser it 
would permit both shipments to be made in the same car and obviate 
the necessity of his taking two notes, and that  i t  would be the same 
to him if he "signed one note a s  if it were two": Hcld, the statement 
was of the fact that  the purchaser would only have to pay for his own 
fertilizer; and a s  to the other fertilizer, there was a failure of con- 
sideration, and evidence thereof was competent. Ibid. 

14. Cont~acts,  Written- Parol Agreements- Merger- Corporations- Sub- 
scriptions to Rtock.-All prior and contemporaneous verhal agree- 
ments to a written subscription to take shares of stock in a proposed 
corporation merge in the writing. Plunzrncr v. I Z .  I?.. 280. 

15. Same-Col1tradictio?~-19tatute of Prouds.-A written subscription to 
take shares of stock in a proposed corporation by p a y i n ~  a certain 
amount in cash and the balance when called for by i ts  board of direct- 
ors cannot be varied by evidence of a pal01 agreement that  the snb- 
scriber only obligated himself, in the event the full amouut required 
for the enterprise had been raised, as  ruch would contradict or vary 
the written instrument. Ibid. 

16. Contrncts, Written - Deeds and Conveyances - I'arol Agreements - 
Rcfornzation.-A written contract concerning lands may not be re- 
formed for mistake of the parties by incorporating therein a prior 
agreement by parol, unless it  is shown that the parol agreement was a 
part thereof and fraudulently or unintentionally omitted by the par- 
ties or their draftsman. Taylor v. Edmunds, 325. 
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CONTRACTS-Continued. 
17. Contracts-Restraint of Trade, Reasonable- Public Interests.-Unless 

in violation of express and definite statutory provision, agreements in 
partial restraint of trade will be upheld when they a re  founded on 
valuable considerations and reasonably necessary to protect the inter- 
ests of the parties in whose favor they a re  imposed, and do not unduly 
prejudice the public interest. Mar-Hof Co. u. Rosenbacker, 330. 

18. Same.-Transactions involving the  sale and disposition of a business 
trade or mofession between individuals with stinulations restrictive 
of competition on the part of the vendor do not, a s  a rule, tend to un- 
duly harm the public and a re  ordinarily sustained to the extent re- 
quired to afford reasonable protection to the vendee in the enjoyment 
of property or proprietary rights he  has bought and paid for, and to 
enable a vendor to dispose of his property a t  i ts full and fair value. 
Ibid. 

19. Same-Xtatutes.-The common-law doctrine in its application to stipu- 
lations in restraint of trade, given them effect in  certain instances as  
reasonable and not against public interests, is  applicable to the inter- 
pretation of statutes on the subject where their terms a r e  sufficiently 
indefinite to permit of interpretation. Ibid. 

20. Samc-Intent-Vendor and Purchaser.-Our statute on the subject, pre- 
veliting an agreement or understanding of the parties engaged in buy- 
inq or selling anything of value. made "with the intent of preventing 
competition," by making the invalidity of the asreement depend upon 
the intent of the parties and not arbitrarily on the effect of the agree- 
ment, is sufficiently indefinite to permit of construction and disclose 
the legislative purpose to subject such agreements to the standard of 
their reasonableness, to be determined by the character of the trans- 
action and the purDose of the parties, a s  disclosed in the contract and 
the facts and circumstances permissible and relevant to its correct in- 
terpretation. Laws of 1913. ch. 41; Greg. Supp., see. 3028, sec. 5, sub- 
see. f. Ibid. 

21. Same-Breach of Contmct-Damages-CountercZaim.-A contract made 
in good faith between a vendor and purchaser of a certain particular 
make or character of a manufactured product that restricts the former 
from selling articles of the same make or kind to other dealers within 
the town wherein the purchaser conducts his mercantile business, and 
which requires the expenditure of large sums of money and much 
time i11 advertising the goods and popularizing them on the local mar- 
ket, does not come within the intent and meaning of chapter 41, Laws 
of 1913; and in the vendor's action for the purchase price the seller 
may recover damages a s  a counterclaim for breach of the seller's con- 
tract in that respect. Tbid. 

22. Contl-acts-Corzsideration-Restrai~zt of TradeDiu is ion  of Territoqj- 
Vendor and Pzcrchascr-Cotton-Gitzniqzg Plants.-Under a contract di- 
viding a county into separate territory, within which each of the re- 
spertive parties was not to interfere with the business of the other in 
operating cotton gins, buying cotton seed, etc., the plaintiff sold the 
defendant a cotton-ginning plant, the latter agreeing to remove the 
plant and iiot to again operate one there, and upon the violation by 
the defendant of this contract the plaintiff seeks an injuuction : Held, 
the intent of the agreement was a division of territory, with the object 
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to elimiiiatc coml~etition therein, miiliiiig inapp1ic:tble the principles 
upon wliich :I purtial restraint of tmde, when reasonable, may be 
enforced in the interest of the rentlee; and were i t  otherwise, the pub- 
lic interest i11 so large a territory in having cotton conveniently and 
ine\lwnuirelq ginneil was unreasonably interfered with ; and the in- 
junction, being asninst the principles of the common law and our stat- 
utes alq~licahle, w:~s ~~roper ly  dissolved. Li~ws 1913. cli. 41. Shute v. 
Shlctc. 462. 

23. Contracts-- Ii~'pt~di(~tioit- Considciwtion Ilctaiued- Estoppel ~ I L  Pais- 
Vcndor n~ld  IJ~ct.chmer.-A party to a contract may not retain its bene- 
fits and re1)niliate its obligations and burdens, or retain advantages in 
the course of r1 I~usiness deal or negotiations. wlien he has renounced 
and refused to abide hy its terms ; the princil~le is I ~ s e d  ul~on the doc- 
trine of estoppel in pniu. which, in its last analysis, rests lipon princi- 
ples of fraud. In  such cese i t  is not always necessary that  the fraudu- 
lent purpose be lpresent a t  the inception of the tr;lnsaction, but a t  
times may operate and become effective by reason of an unconscion- 
able refusal to return the consideration or make such restitution as  
equity and good conscience require. Auto Go. v. Hud(7. 497. 

24. Co1ltract.3, Immoral-Pitblzc Policp-l?% Pnai Uelirto-l'h?jriciu?as-Evi- 
dence-Courts.-In an action against a physician to recover money 
that his patient has  paid him under a contract to qive him a certain 
per cent of the recovery of damages for a personal injury, in consider- 
ation of frirorable expert testinlonr to be theiein gire~:, and in the 
present action it  appears that the charges of the physician had been 
litlowinsly and designedly made, and that the drnqs he  had adminis- 
tered had impaired the mind of his patient until relieved by the at- 
tendance of another physician: Held, though a recovery is not per- 
mitted when based on immoral contracts. the courts, in the fair and 
impartial :~dministration of justice, and with proper regard for their 
own purity and integrity, will cause restitution to he made. Dnvin 9. 
Smoot, 538. 

25. Co~ttrncts-Sale.s-T~~~~sts and Tr'ustecs-Ilesultiny Trt~sts-Vendor and 
Pzo.chascr-Dcrds nlzd Corzzeyunccs.-An agreement between the 
plaintiff and the purcliaser a t  a commissioner's sale of land that  the 
latter assign his hid to the former and have the deed made to him 
upon payment of the ~ u r c h a s e  price, rests upon the express contract 
of the parties, and does not involve the principles relating to resulting 
trusts, a s  where the purchaser uses the money of another and takes 
the title, by deed, to himself. Rusk v. AltlPheruon, 562. 

26. Contraeta-Purol dg~~ecnzc~zts-Statute of Frauds-Eguitu-Deeds and 
Conveyancer- Cloud on Title- Sales- Assignment of Bid-Where i t  
has been establiched that the defendant, a 1)urchaser a t  a commission- 
er's sale of land. was under a parol agreement with the plaintiff's de- 
ceased ancestor to assign his bid to him and hare the deed made to 
him direct, upon his paying the purchase pricc.'and that  this had been 
done and the deed thus made had been lost; that the plaintiff's ances- 
tor and the plaintiff had continuously enjoyed peaceful adverse posses- 
sion of the land for many years, and that fourteen years after the 
completion of the transaction the defendant had acquired a deed from 
the commissioner to himself: Held, a suit in  equity will lie to have 
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the defendant declared a trustee for the plaintiff's benefit and to re- 
move the defendant's deed a s  a cloud upon the plaintiff's title. Under 
evidence in  this case, a decree providing for the reimbursement of the 
defendant is held to be sufficient. [bid. 

27. Contracts- Statute of Limitations- Statutes- Writing- Pnrol Agree- 
rnenzs-Equity.-A promise not to plead the statute of limitations, 
when founded upon a sufficient consideration, is  not required by our 
statute to be in writing, Revisal, sec. 371, and the parol promise is 
upheld upon the equitable principle that to permit the debtor to avail 
himself of i ts  benefits before the statute had run and then deny his 
obligation would be against good conscience and tend to encourage 
fraud. Oliver v. Fidelity Co., 595. 

28. Contracts- Writing- Ambiguity- Evidence - Conditions - Par01 Evi- 
dence.-The surrounding circumstances of the parties, when relevant, 
and parol evidence thereof, is  competent to show the agreement of the 
parties to the written contract, which the law does not require to be 
in  writing, when i t  is  expressed in ambiguous language or susceptible 
of more than one interpretation; and this principle applies to a con- 
tract made with an agent relative to his having also assumed a per- 
sonal liability thereunder. Caldwell County v. Georyc, 603. 

29. Contracts- Breach -"Liquidated Damages"- Interpretation.-While a 
stipulation for "liquidated damages" for the breach of a contract may 
be enforcible in the amount stated, in proper instances, the mere use 
of this expression by the parties to the contract does not necessarily 
control, for  the t rue intent and meaning of the contract must be d e  
ternlined by a proper consideration of the instrument a s  a whole, the 
situation of the parties, the subject-matter of the contract and of all 
the circumstances surrounding its execution. Horn u. Poindexter, 620. 

30. Same--Penalty.-Where the nature and terms of a contract and the 
conditions and circumstances relevant to its interpretation afford sufti- 
cient data  for a definite and satisfactory estimate of the damages 
which may arise from its breach, the fixing of them in an amount 
stated in the contract, designating them a s  "liquidated damages," does 
not of itself control the interpretation,  he tendency of the courts be- 
ing to regard these stipulations a s  in the nature of a penalty, and to 
uphold the fundamental principle of just compensation wherever there 
is such a marked disproportion between the amounts fixed upon and 
the damages likely to arise as  to render them arbitrarily unreasonable 
or oppressive or likely to become so in the course of adjustment, with- 
out reference to the actual loss sustained. Ibid. 

31. Same - Pleadivtgs -Judgments -Default and Inquirf1.-In a n  action 
upon a bond to secure the defendant's periormance of the remaining 
portion of the plaintiff's contract, covering a term of years, for carry- 
ing government mail, a s  sublessee, with the approval of the govern- 
ment, the contract sued on stipulated a certain amount a s  "liquidated 
damages," to be recovered upon i ts  breach by the defendant: Held, by 
a proper interpretation of the contract, the stated amount was in the 
nature of a penalty, within which a recovery for actual damages may 
he had upon i ts  breach, the same being of a nature to be readily ascer- 
tained or determined upon; and a final judgment by default for the 



INDEX. 

CONTRACTS-Col~titlued. 
want of a n  answer was improperly entered, the proper one being by 
default and inquiry. Ibid. 

32. Contracts- Unilateral Contracts - Options - Seals - Vendor and PUP= 
chaser- Consideration- Timber- Specific Perforwmnce.-Payment of 
the nominal consideration recited in a contract, under seal, to convey 
the timber upon lands described, is  not necessary to have been made 
in order that  the one taking the option may enforce specific perform- 
ance of its terms, when he has exercised the right within the terms of 
the agreement, tendered the agreed purchase price within the stated 
period, and has a t  all times been ready, able and willing to comply 
with his obligations thereunder; and the proposed seller may not 
avoid his own obligations by notifying the proposed purchaser before 
hand, or a t  any time within the life of the option, that  the same is 
withdrawn by him, and successfully set up a failure of consideration 
as  a defense to  the suit for specific performance. Thornason v. 
Bcscher, 622. 

33. Contracts- Unilateral Co~tracts- Seals- Options - Timber - Specific 
Performance.-Whether the seal to  a written instrument granting an 
option on, or unilateral contract to  convey, the timber upon lands, con- 
clusively imports a consideration, or the solemnity of the act imports 
such reflection and care that  a consideration is r~garcled :IS unneces- 
sary, such instructions are considered bindinq agreements by the 
common-law courts. apart from the question of whether the nominal 
c~onsideration therein recited kas in fact been paid, ancl :Ire likewise 
enforcible in the courts of this State, there beinq no statute on the 
subject and nothing unconscionable or inequitable in the contract 
sought to be enforced. Ibid. 

34. Cof~tracts - Unilateral Contracts- Options- Considcratiw - Purchase 
Price.-Where the proposed purchaser, under a written unilateritl con- 
tract to convey land, uuder seal, has availed himqelf of hih option, and 
has l~erformed as  f a r  a s  possible the conditions required of him, and 
hue5 for s1)ecific 1)erformancc upon the breach of the contract by the 
proposed vendor, the consideration is not iestrictcd to the seal or the 
nominal amount usually present in bargains of this character. but es- 
tends to and includes the purchase price agreed upon. Ibid. 

35. Colltvr~cts-Options-T/+zilc~tcrrcl Contracts-Timher-Decds and Convev- 
artccs- Vcndor's Pzcrchnscr- Parties- Spccific Po-fol-r?~ajzce.-TVhere 
the proposed venclor in a colltract to convej lands has thereafter sold 
:I part of the lauds to mother, and the proposed p m c h a v r  has ac- 
cel)tetl the option, made tender of the purchase price, and has in all 
other respects compliecl with its terms, and brines suit ayaiwst the pro- 
posed seller and his vendor foi specific performance, stantliii:. always 
re:td.y, able and willing to perform his obliqations under the contract, 
iuntl defendants deny all liability therenuder : Held, the 1)l:lintiff is 
entitled to enforce specific performance of the entire contr:~ct against 
both the proposed seller and his vendor. Ward v Albe~tsot?, 165 N. C.. 
218, cited and applied. Ibid. 

36. Contracts, Written-Lands-Parol E'videace-Co~tfrr~dictio~t.-A written 
contract for the sale of a known, desiqnatrd and dewril)eil tract of 
land, "containing about" a certain number of acres, a t  it fixed price, is 
not for the sale of the land by the acre, and escludes the iidmission of 
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parol evidence to that  effect, in the absence of fraud. Galloway v. 
Goolsby, 636. 

37. Contracts, Written - Evidence - Fraud- L1llEin-eprese?ttatio?zs - dlutz~al 
Mistake-Pleadings,-Where parol evidence is  sought to vary the 
terms of a written contract for  the sale of lands, a s  tending to show 
that  the designated tract was sold by the acre, allegation with evi- 
dence that the vendor, or his agent, had represented that  the land con- 
tained a larger acreage than that  specified "before, a t  and after" the 
transaction. is  not sufficient upon the question of fraud or mutual mis- 
take. Ibid. 

38. Contracts, Written-Pleadings-Fraud.-To set aside a written instru- 
ment for the sale of lands for fraud, i t  is  necessary for the complaint 
to allege an intent to defraud and deceive, with the facts necessary to  
coiistitute them, and that advantage had been taken thereof. IbEd. 

39. Contracts-Tort- Election- Waiver- Actions.-Upon the discovery of 
fraud in the procurement of a written contract, the plaintiff must 
elect, within a reasonable time, depending upon the existing circum- 
stances, either to sue upon the tort and recover his damages for any 
deceit, or claim under the terms of the contract; and where he  has 
elected to sue for damages for breach of contract, and not in repudi- 
ation thereof or for its reformation, lie thereby waives his right of 
action to invalidate i t  by reason of the tort. Arndt v.  Ins. Co.. 653. 

40. Contracts-Brcach-AVofice-Buildings.-A failure of the owner to give 
the notice required by a building contract before takinq i t  from his 
contractor is a breach of the contract ; and wl)ere the evidence is con- 
flicting, and the jury have found, under a correct charge, that such 
notice had been given, the verdict upon that phase of the c.ontroversy 
will not be disturbed. Wilkersorz v.  Pass, 698. 

41. Contmcts- Breach- Ability to Pcrforn- Evide~~ce-  R c b u t t a G  Gross- 
Examination.--Where the plaintiff sue? for damages for the defendant 
contractor's breach of a building contract, alleging that he had a t  all 
times been ready, with material, workmen, etc., to perform his part, 
i t  is  competent on his cross-esaminalion for defendant to emmine him 
in relation to a judgment taken against him on a note as tending to 
disprove his evidence as  to his financial condition or ability to com- 
plete the contract sued on. Ibid. 

42. Contracts-I~tstrnctions-Buildings-Pu~~~n~'?ts-Co~~ditio?zs-Rc~uested 
Instructions.-JVhere the owner, 'under the term., of a building con- 
tract, i s  obligated to pay his contractor 80 per cent of the contract 
price durinq the progress of construction, etc., "upon itemized esti- 
mates made br the contractor and al~proved by the architects or super- 
intendents," a request for instruction is l~roperly refused which makes 
the question of the owner's breach of the contract in  this respect to 
depend upon whether the payments had been made, without reference 
to  the presrribed conditions under which they were to have been done. 
I h i d .  

CONTRADICTIOK. See Instructions, 1 ; Evidence, 51. 

CONTRIP,UTORY NEGLIGENCE. See Railroads, 1. 16; Negligence, 11 ; Mas- 
ter and Servant, 4 ; Criminal Law, 6. 
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(7011vrr~io11-Land~-Tre~8-~0~11ties-Road~ und Higkwa!js-Controct8- 

Torts.-Where i t  is admitted that  the owner of lands had given by 
par01 to the county a right of way over them for a roadway. which 
was being constructed by the defendant under colltract with the 
county, and the statute of frauds is  not l~leaded or relietl upon, the 
gift of the land carries with i t  the trees, etc.. thereon ; and the owner, 
the l~laintiff in the action, may not recover of the defendant for the 
top.; and laps of these severed trees that had been used by the clefend- 
ant's employees :IS firewood during the construction of the road. as  for 
wrongful conversion. or otherwise. Cotton v. bohnstonc. 10. 

COPIES. See Wills, 7. 

CORPORATION COMMISSION. See Principal and Agent, 2 ; Contrilcts. 14; 
Trusts and Trustees. 12; Carriers of Goods, 2. 

CORPORATIOxS. See Princi1)al and Aqent, 2 ;  Contr;~c.th. 14; Trust!, iilltl 
Trustees, 12. 

1. Corportrtiona- filortgc~ges-Torts- 1'1-cferc?ice.u-Stat?itca.-To secure a 
preference over a nlort','afre given by a corporation for c1ain:li.c.s arising 
in tort. etc., Revisal. Fee. 1130, the action rhould be commenced within 
s i ~ t y  (1:lys after the rrgiktration of the inortqaqr Jortircr I .  Kcflccior 
Co., 275. 

2. Samc- Lic~rs-Judyrt~ert ts-E:ctcutLon- IZcccicers- Dirtribrifio~z.-Re- 
viral, qec. 1131. confers no lien u l~oa  the property of a coqmration in 
favor of one i n j ~ u e d  by its tort, but elimirmtes the corporate nlortgaqe 
in f;ivor of a judgment therefor, duly commenced, which the judgnlent 
debtor may collect by execution, except w h m  :L receiver has been l ~ e -  
viously al)gointed. and then he is  entitled lo  his r)ro rata tlirtributiorl 
of the funds. Mid. 

3. Corporntiorzx-1'01~ts-Jf orty(~gcs- I'urcl~nse Price- Statufru.-A mort- 
cage of a corljoration to secure purchase money ha5 ltriority over a 
judgment againit i t  arising in tort. Tlrc~llier 2;. 1,. Go.. 174 K. C., 60. 
cited and applied. 1 bi17. 

4. Corporcrtio~ra - R#l)wripttons t~ I\'tocli - Abandoiwtzt'rtt - Equity.-The 
mere fact. alone, that a prolmed corporate enterprise ha5 been sus- 
pended affords a subscriber to the ca1)itnl stock no e v w e  for not pay- 
ing his subscription to its shares ulml call of the directors, according 
to his agreement, and gives the court no equitable jurisdiction to inter- 
fere and prevent further calls upon the stocliholde~s. unleis i t  be 
made to al)pear that they have eqcally contributed to the common 
oljject and the rights of others a re  not imp:iiretl. Ittrl)ro?.enrr?rt Co. v. 
Ai~rlrctcs, 281. 

5. Corporntions- Bz/-Lam- Oflicers- Sccret Lin~itntaons- Principal and 
dgcn-Bills aud  note.^-Ultra T7irea.-The 1)lea of :I corlwration, in 
defense to an action upon i ts  note, made ill i t< behalf by its preqident, 
that i t  was not countersigned by it.: secretary, a5 required by its by- 
lams. and therefore the act was nltrcr vrrcu. is untenable. when it  ap- 
lbears that the corporation was owned 1)) thew ofticials and their 
wives. who had aitol~ted i ~ o  written b) -Ian-s or keltt a record of their 
~lroceedings a s  a corl~oration ; for thc restrictio~l relietl on would only 
amount to a secret limitation upon the authority usually vested in the 
chief officer of corporations. Plrillips a. I,ond Co.. 514. 
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CORRECTION. See Judgments, 19. 

CORRESPONDENCE. See Principal and Agent, 12. 

CORROBORATION. See Evidence, 3. 

COSTS. See Appeal and Error, 17, 24, 51 ; Courts, 4 ; Vendor and Purchaser, 5. 
1. Costs-Partial Recouery-Dividing Line-Lands.-Where the plaintiff 

has recovered a part of the lands claimed hy him, in an action depend- 
ing upon the establishment of the true line be twe~n his land and those 
of the tlefendant adjoining them. the latter is properly taxable with 
the costs. Swain 1:. Clemmons, 175 N. C.. 2-20, cited and applied. 
Parker v. IJarker, 198. 

2. Costs-Bttcttilcs-RccoveryY-7~'1~ere the controver\y i \  made to depend 
upon the right of the mechanic to repossess an automobile that he has 
repair~d.  in order that  he mag- enforce hi? lien thereon, and the jury 
has found in the plaintiff's favor upon determinative issues, but in de- 
fendant's favor upon an iisue of fraud, the quection of taxing the cost 
does not depend upon the finding of the july upon the ~SSLIC of the de- 
fendant's fraud, and the plaintiff, h ~ v i n q  established his riqht to the 
possession, he is entitled to recover the cost?, under our statute, Re- 
visal, see. 1264 ( 2 ) .  Auto Co. u. Rudd, 497 

COUNTERCLAIM. See Vendor and Purchaser, 1 ; Contracts. 21 ; Pleadings, 7 ; 
Appeal and Error, 50. 

COUNTIES. See Conversion, 1 ; Pensions, 1 ; Taxation, I ; Elections, 13 ; Con- 
stitutional Law, 5. 

COUNTY BOARDS. See Elections, 2. 

COURTS. See Judgments, 1,10 ; Elections, 1 ; Justices of the Peace, 1 ; Actions, 
4 , 6  ; Wills, 8 ;  Habeas Corpus, 5 ; Trusts and Trustees, 12 ; Guardian and 
Ward, 1 ; Evidence, 12 ; Appeal and Error, 15, 31 ; Contracts, 24 ; Homi- 
cide, 10. 

1. Courts- Discretion- Motions- Appeal and Error- Objections u?zd Ex- 
ceptions.-Objection that  a verdict is  against the greater weight of 
the evidence should be made upon motion, addressed to the sound dis- 
cretion of the trial judge to set it aside. Southerland v. Brown, 187. 

2. Courts-Discretion-Recalling Witnesses-Appeal and Error.-Permit- 
ting a witness to be recalled and testify, though contradictory of his 
first evidence, is  in  the discretion of the trial judge, and not review- 
able on appeal. Hunter u. Sherropz, 226. 

3. Cour t sJus t ices  of the Pewe-AppeaGSuperior Courts-Jurisdiction. 
On an appeal from an order of the clerk of the Superior Court allow- 
ing compensation to attorneys employed by the next friend of a n  in- 
fant in his successful action against the guardian for wrongful con- 
version of the property to his own use, the Superior Court acquires 
jurisdiction, and may hear and determine the matter de novo a s  if 
originally begun there, though the jurisdiction may have been erro- 
neously assumed by the clerk. I n  r e  Stone, 336. 

4. C o u r t s - J u r i s d i c t i o ~ C u s t o d ~  of Fwnds-Guardian und W a r G A t t o r -  
negs and Client-Attorneys' Pees-Costs.-Where the judgment in a n  
action by a ward against his guardian has been rendered in the Supe- 
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rior Court in  favor of the ward, :ind the court hah t ined the entire 
estate with the cost, including a fee to the attorneys employed by the 
next friend under authority of court, but leserving the amount for 
further determination, upon motion made by the attorneys a t  a subse- 
quent term of the court, an order was promptly entered fising the 
amount of such compensation, the court having retained not only the 
cause, but the control of the funds. Ibid. 

5. Courts- Diserction- Verdict- Appeal and 3rror.-The wfusal of the 
trial judge to set aside a verdict as  contrary to the weight of the evi- 
dence is  within his just discretion, and not appealable. in the absence 
of its abuse. Moore v. Milling Co., 408. 

6. Courts-Discretion-Evidence-Appcal and E?-ror.-It is within the dis- 
cretion of the trial judge to permit plaintiff's witness to testify to new 
matter after the defendant's evidence is closed. and not reviewable on 
appeal. Woodnll v. Highmafly Commission, 379. 

7. Courts- I.:xprcssio~z of Opinion- Stntutes- Elcc tricity.-Where an ex- 
cessive voltage of electricity on the defendant's wire is  in question on 
the trial for the negliqent killing of plaintiff's intestate, :md an expert 
witness has been asked the amount of the voltace t l ~ t  caused the 
death, a remark of the judge that  the witness could state the voltage 
that would produce the amount actually upon the wire a t  the time, is 
not ohjectionnble a s  an expression of opinion prohihited hg the statute. 
Smith v. Conzrs., 466. 

8. Courts-Supreme Court-Newly Discoceretl Evidence-Xotiotrs Dolied 
--Opinions.-Motions made for a new trial in the Supreme Court upon 
insufficient newly discovered evidence will be denied without giving an 
opinion. Tillotson v. Cur~.in, 480. 

9. Coz~tts-Co?z.ctitutional Law-Statutes-Tnration-Schools.-An act of 
the Legislature wiIl not be declared unconstitutional by the courts 
when its validity may be upheld by a reasonable interpretation of its 
terms; and chapter 71, Laws 1011, authorizing an election to be held 
by the county of Lenoir to determine upon a tax to supplement the 
school funds, and to apply to townships voting in its favor should the 
proposition be rejected by the county a t  large, is construed to require 
the propositions t o  be submitted upon sel~srate  ballots to ascertain the 
expression of the voters a s  to whether they desired i t  for  the town- 
ship if the county should vote against it ,  or vice versa. Hill v. Lenoir 
County, 573. 

COURT'S DISCRETION. See New Trials, 1, 3 :  Evidence. 18. 

COVENAKT. See Deeds and Conveyances, 7. 

CREDITORS. See Limitation of Actions, 7 ; Trusts and Trustees, 14.,17. 

CRIMINAL INSANE. See Criminal Law, 9, 10, 14. 

CRIMINAL LAW. See Malicious Prosecution, 1, 2 ;  Incest, 1 ;  Perjury, 1 ;  
Homicide, 1 ; Appeal and Error, 55; Evidence, 42. 

1. Criminal Law-- Restrictive Evidence- Character- Rebuttal.-A pris- 
oner charged with a crime, and who has testified in his own behalf, 
may not put on evidence in rebuttal of that of the State tending to 
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show his bad character, and have it  confined to his credibility a s  a 
witness. S. v. Atwood, 704. 

2. Crintinnl Ln?r-Wit?zesse,s-Dcfordnnt-$~~~idcnce~C'hcr~~c~ctcv--~S~bbstc~n- 
tive Evidence.-Where the defendant in n crimil~al action has become 
a witness in his own behalf, he is <ubjwt to cross-cxamin:itio and 
impeachment, involving his credibility ; and where testimony as  to his 
general character has been introduced ul~on each side, hi< evidence 
may be considered a s  sul)stantive upon the queqtion of quilt or inno- 
cence. 8. ?j. BtuiOod, antr,, cited and nl)~l ied.  S. u. Went,-, 746. 

3. Criminal L~f~~; -Larcen~/ -"Recc~~t  Pos.session"-Prcstonptior~s-Burden 
of Proof--I~zsf?.tcctio~~.c-Trials.-Where there is  sufficient evidence of 
"recent possession" of stolen propertr, the burden still rests upon the 
State to prove the defendant guilty, throughout the trial, beyond a 
reasonable doubt ; and a charge that  the defendant should he acquitted 
if his explanation raised a reasonable doubt nullifies the duty of the 
State to exclude such doubt from the minds of the jury and deprives 
the defendant of his right to have them pass upon the weight and 
credibility of the other evidence in  the case. B. v. Harringtow, 716. 

4. Crin~inal Lau? - E:vidfnce - Bloodhounds.-The action of bloodhounds 
may be receired in evidence when it  is shown that they have been 
accustomed to pursue the human track, have been found by experience 
reliable in such cases, and that  in  the particular instance they were 
put on the trail of the accused and pursued and followed i t  under 
such circumstances and in such a way a s  to afford substantial assur- 
ance or 1)ermit a reasonable inference of identification. R.  v. Nclver, 
718. 

5. Stz~lzc-Footpritzts-Ide,ztificntioq~.-Evidence that  trained and experi- 
enced bloodhounds had been put on the trail of the accused a t  the 
place he had been a t  work during the day ;  that  they followed his 
tracks down the road a mile. passing other dwellings to his own, 
where he was found; that he protested his innocence without accusa- 
tion: that  the energy of the hounds then became passive or content, 
one of them placing its paw on overalls he admitted he had been 
wearing, and that  there were particular marks on the bottom of the 
shoes of the accused which corresponded with the tracks which had 
been followed, both a s  to the markings aud size and shape, is SUE- 
cient to be submitted to the jury upon the question of his guilt. Ibid. 

6. Ct~irni~rnl Law - Int 'oluntnr~ Jlm~slrrughter - Negligence - Evidence- 
Co~rtributory Ncg1iyence.-Contributory negligence is  not a defense to 
a clli~rge of inroluntary manslaughter, and may only be considered in 
its relerancy to the questiou of the defendant's negligence. which 
must be in a greater degree than that  required to sustain a civil 
action for damages. 8. v. Tankcrsly. 172 N. C., 959, cited and applied. 
S. v. Oakle~t, 755. 

7. Cri~vintrl Lnro-Evidence-Wolrsuit-Trials.-While the evidence upon a 
trial for involuntary manslaughter must be considered in the light 
most favorable to the State, upon defendai~t's motion a s  of nonsuit, i t  
does not require the inference of the worse intent of which the evi- 
dence is possibly capable. Ibid. 

8. Snme-.4fitonzobiles-Speed Limits.-Upon a trial for involuntary man- 
slauzhter, the evidence for both the State snd the defendant tended to 
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 how that tlie defendant was travelii~g alonq a country road, driving 
nn auto1nol)ile a t  a lawful speed, and ran upon and Billed the deceased 
while endeavorins to  pass the forwdrd aitichine, which had stopped at  
the home of the deceased ; that the (1cceas;ed was :I lad, and, becoming 
confused, steplted from the spiice betwee71 the two machines, where he 
could h a w  wfely rei11:lined; that the dere:~sed and his competent 
driver knew that the defentlant wils follominq thrm, and with this 
knomledpe the ilece:l.;ed :~lirrhtecl i11 thi\ danqerou\ l~osition ; that the 
prisoner lrnew the deceased w:ls in the forwlrtl machine. driven by a 
careful and competcwt man, and also where he lived : Held, this evi- 
dence w:ts insufficient to he submitted to t h ~  jury. ant1 tl~fendimt's 
motion a s  of nonsuit thereon should have been cu5tained. lbid. 

9. Criminal Lu,~c:- Crin~incil 11t.sr~ize- Offense Specified- Umterc~I Dcso'ip- 
tion - Tnsanit?] - Acquittul- Judicial I?~,vcstiyatio~~.-Our statutes 
establishing a department for the criminal insane in the penitentiary, 
and prescribing the method by which the trial jnd:.e may detain the 
prisoner found not guilty of s criminal offense by the jury on tlie 
ground of insanity or want of mental capacity, specifies :I high degree 
of crime. such as  n~urder .  rape, and the like, indiciiting :I class of 
criiniil:~ls wllo may be clangerous to the public or indivitln;ils, if left a t  
ward. and by the atldition thereto of the wortls "or o t h ~ r  criinc~s" did 
not int~lucle within their intent and meaning the oft't~~isr of resisting 2111 

officer when arrested. especially, a s  in this case, t h ~  resistwncc was 
only hy words, i11 the nature of n thrcat that the officer coultl not take 
him alive. Revisal, secs. 4612-4622, inclusive. Ibid. 

10. Cri~nitinl La.zo-In.~a~zit~j-Cri~~zii~al lnunlze-Acqzcitttrl-Jtkdicitrl rwves- 
t iyutiorl-Co~rstitutionol Lato.-Revisal, sws. 1612-16'22, permitting the 
trial juclpe to malie investigatiori for the purpose of deciding upon 
committin:: the prisoner, rrlievetl by the verdict of the jury from sen- 
tence for a criminal offense. on the grountl of insanity or mental ill- 
cxpncity. to the department in the penitenti:~ry for the criminal ill- 
sane. is within the Legislature's constitutio~~al :~utl~ority, hut, being a 
restraint of his liberty within the constitutiannl guaraiitce for his pro- 
tection. shoultl be strictly construed in his favor. / b i d .  

11. Crir?~inal Law-Verdict-Fraz6d-f en~)f~rt l~/-Iudy~r~c~t  ts.-The only ex- 
c e ~ t i o n  recognized in the courts of this State to the rule that the trixl 
judse should receive and act upon the verdict of a jury in :I crimin:~l 
action, as  the jury renders it, is thxt for fraud iu the trial, or 1)ro- 
curing of the verdict on the part of the defendant or those iicting for 
him, and to the extent that makes i t  manifest that,  in fact :~nd in 
truth, there has  been no real trial and the defrntlant wns not in 
jeopardy by reason of it. Ibid. 

12. Cri?vinal Law>-Vertlict-lu,d(/nae~rt.-Where the jury, properly rlritrvl~ 
and i m p a M d .  have rendered a verdict that  the defenc1:lnt is not 
guilty of the crime for which he was tried, or which, by fair intend- 
ment, has that significance, it  should be received by the court :md 
recorded as  rendered, and a s  a rule i t  must be acted n1mn :icwrdin:: 
to i t s  true intent and meaning. 8. v.  Cmig, 740. 

13. Bamc-Alteration-Appeal and Error.-The verdict of the jury in the 
defendant's favor, in a criminal action, may not ordinarily be ques- 
tioned on appeal, except for errors of law duly assigned. or set aside 
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or materially altered by the trial judge, to the defendant's prejudice, 
or by the jury itself, after i t  has been finally received and recorded. 
ISid. 

14. Criminal Law-Resisting Art-est-Ilzsntzity-AcquittaGDischargeJu- 
dicial Investigation- Criminal Insane- Statutes.-Where the offense 
charged is  resisting arrest and the jury has found that  the grisoner 
"did not have mental capacity to commit it," he should be discharged, 
and the trial judge is  without authority, under our statutes, to detain 
the prisouer while investigating whether he should be committed to 
the department in the penitentiary for the criminal insane. Revisal, 
sees. 4612-4622. Ibid. 

CROSSINGS. See Railroads, 1, 2. 

CUSTODY. See Habeas Corpus, 3. 

CUSTODY OF FUNDS. See Courts, 4. 

DAMAGES. See Malicious Prosecution, 2 ;  Contracts, 10, 21, 29; Principal 
and Agent, 2 ;  Railroads, 10; Carriers of Freight, 1 ;  Vendor and Pur- 
chaser, 3 ;  Drainage Districts, 10; Master and Servant, 11. 

1. Damages-Subsequent Injury-Waters-RaiZroads4udgme??ts-Estop- 
pel.--Where damages-past, present, and prosgective-have been re- 
covered by a plaintiff of a defendant railroad company for negligentIy 
diverting surface water and ponding i t  upou his lands. :1n easement is 
acquired by the defendant to continue the particular injury for which 
i t  has paid, and the plaintiff may not thereafter recover, in a separate 
action, for the same cause; and where he has alleged a n  additional 
and subsequent negligent act in his second action, and the issue a s  to 
this has heen answered against him, he i.; concluded by the farmer 
judgment. Curtzwight v. I?. R.. 39. 

2. Da~nagts-l~zstrzcctio~~s-I2~il~-oads-Fcderul Bn~ployers' Liability Act- 
Contributory Ntgligence.-Where the judge has correctly charged the 
jury, in the action of an employee of a rzilroad company to recover 
damages under the Federal Employers' Liability Act, a s  to  the propor- 
tionate reduction of damages in case of contributory negligence, his 
use of the words "full measure of damages," in this connection, to ex- 
press the rule of adjustment in case there was no negligent default on 
plaintiff's part. is not error or prejudicial to the defendant. Jones v. 
It. R., 261. 

3. Damages - Negligence - Personal Injury - Eamailzy Capacity.-Where 
the plaintiff sues to recover damages for a personal injury alleged to 
have been negligently inflicted on him by the defendant, his employer. 
his earning capacity before and after the injury is competent on the 
issue of damages. Beaver u. Fetter, 334. 

DANGEROUS INSTRUMENTALITIES. See Contracts, 10. 

DEADLY WEAPONS. See Homicide, 6, 9, 10. 

DEATH SENTENCE. See Evidence, 39. 

DECEASED PERSONS. See Evidence, 1, 8, 36; Wills, 6. 
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DECLARATIONS. See Trusts, 1 ;  Principal and Agent, 7, 13, 14, 17;  Limita- 
tion of Actions, 3 ;  Husband and Wife, 13. 

DEDICATION. See Municipal Corporations, 1 ; Deeds and Conveyances, 1. 

DEEDS AND CONVEYANCES. See Municipal Corporations, 1 ;  Register of 
Deeds, 1 ; Easements, 1 ; Evidence, 1, 4, 20, 37 ; Wills, 1 ; Estates, 3, 6, 11 ; 
Clerks of Court, 2 ;  Judgments, 8 ;  Contracts. 9. 16, 25. 26, 35; Reforma- 
tion of Instruments, 1 ; Actions, 6 ; Drainage Districts, 1. 6 ; Railroads, 
4 :  Trusts and Trustees, 12. 14, 16, 17; Husband and Wife. 7, 9. 10, 11, 
12, 13, 14;  Tenants in Common, 2 ;  Limitation of Actions, 1, 2 ;  Estates, 
7 ;  Constitutional Law. 1 ;  Taxation, 1, 2. 3, 5 ;  Insurance. Fire. 3. 

1. Deeds and Conzieyanccs - Bouitrlarics - Dcseriptio,i- I~tterpretcctiou- 
Reference to Maps -Municipal Corporations - Cities and Towns-- 
Bti-cets-Offer of Dcdicotion.-Where the owner of lands within the 
corporate limits of a town has caused the s:um~ to he platted into 
streets and lots, and the map thereof duly registered, and in convep- 
ing a part thereof includes one of the streets within the boundaries 
given, and states that  the description is according to the recorded plat, 
givinq booli and page in the register of deeds' office, the eRect of the 
reference to the plat is  to incorporate it  in the deed as  a part of the 
description of the land conveyed; and, construing the instrument as  a 
whole, i t  conveys all the land, including the street, subject to the ease- 
ment therein for the public use, and does not affect the previous offer 
of dedication. Eli,-abeth Citu v. Commanf7cr, 26. 

2. Decds nnd Convc~anccs -- Crrnccllation of Instr~oncnts -Fraud - Evi- 
dencc-Ta.c Deeds.-Evidence tending to s l~ow tlult the defendant 
bought plaintifl"~ land a t  a tax sale, for tlie nniouiit of taxes due, 
while the latter wrts confiiiecl a t  home with sicliness, arid before the 
time for redemption had passed. received from him :I p;irment thereon, 
with assurances that he mould 1)rotcct tlie plaintiff's interest, :tnd, with 
continued assurances, received several pagmcnts upon the taxrs due. 
until lie had greatly overpaid Iliniself : t h t  lie hart obtained the tax 
deed, and imposec! upon the defendant by giving him, an illiterate 
man, receipts a s  for rent, are  re:~xonable and permissible iufercnces of 
the defendant's design to wrongfully secure tlre 1;tnd a t  a nominal 
sum. and sufficient to be submitted to tlie jury in a suit to cancel the 
tax deed for fraud in its procurement. Sutton v. Duttn, 202. 

3. Deeds ancl Co?zz,e?/a?cccs-Pl.~toppcl-Heim a t  Law-Descent.-The ac- 
ceptance of an heir a t  lam from tiic others of a deed to all of their 
"riglit, title, and interest" in the lands does not estop him from claim- 
ine huch interest nq may have dcscencled to llinlhelf :IS an heir a t  law. 
Hi71 v. Hill, 194. 

4. Deedc a n d  Cowvi i/nrbcc r - Contrvcta - F m t ~ d  or Histake - Euidciice- 
Pnrtncrs7~ip-l 'r i~~cip(~I ffnd Aqozt.-Where there is evidence tending 
to show that two partners, acting as  the sales tigent for lands, were to 
receive the balance of the land 11s compensation after :I part thereof 
had been sold to other parties in various parcels; that they knowingly 
and intentionally procured the owner to make a deed to them of a 
strip of adjoining land not included in the contract, under circum- 
stances tending to show that he signed the deed, amonq several others 
submitted a t  tlie time, relying upon the repreqentxtion of one of the 
partners that  i t  would close the deal, and without knowing :it the 
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time that  the land conveyed was not included in the agency contract: 
Held, in  the owner's suit to  set aside the  deed for fraud and mistake 
against one of the partners, that admissions in the evidence and plead- 
ings of the other partner that he  had reconveyed his part of the locus 
in. quo t o  the owner without consideration a re  competent, and upon all 
of the evidence the case was properly submitted to the jury. Taylor 
v. Edmunds, 325. 

5. Deeds and Conveyances- Coutracts- Fraud or Mistake- Evidemce.- 
Upon evidence tending to show that  the plaintiff was induced by the 
misrepresentations of his selling agent of lands, knowingly and inten- 
tionally made, to  execute to the latter a deed to lands for compensa- 
tion for his services not covered by the selling contract; that  the 
agency covered many like transactions and the deed in question was 
sandwiched between other deeds handed the owner by the agent a t  
the same time, with the remark that  they completed the contract; that 
the owner signed them all without lrnowledge that he had conveyed 
land not therein embraced: Held, a s  betw-een the immediate parties, 
evidence of fraud in the factum, there being no consideration; and 
notwithstanding the owner was an educated man and capdble of in- 
forming himself a t  the time, it was sufficient to take the case to  the 
jury upon the issue of fraud and mistake, in  the owner's suit to set 
the deed aside. Ibid. 

6. Decds t~nd  Co1~ceya~rcc~-E~qz~it?/-31utual Jfisfakc-St61,vcyor-Error- 
Judgments -Estoppel - Evidence - No~&suit - Qucstiona for. Jurg- 
Trict1.s.-Where the 1)l;tintiff sues to recover the balance of a certain 
agreed price for the surplus of his acreaqe in ;1n esch;tnge of lands 
according to the contract made, and there is  eviclence tending to show 
that the deeds given by the parties were induced by their mutual mis- 
take, citused by the error of the surveyor in his ealcnlations, the ylain- 
tiff's deed will not estol~ h i ~ n  from recovering under the contract 
entered upon. The evidence in this case is held sufficient to tillre tile 
case to the jury. Grif/in v. Barrett, 473. 

7. Dccdv rcrtd ('o~~cc!jc~~~ces-l~~c?td.s-Cov~~~a~~t-Actio~t~s-Ot~sfcr.-To sus- 
tain a11 action for breach of covenant of warranty in a deed to lanrlz: 
i t  is nrc.essar1 to allege and show an ousttr or eviction bg title para- 
nlount to that  acquired under the deed. Wilsor~ v. Vrcclrc~ttl, 50'2. 

8. Decds a ~ t d  Co~weyar~ces- Alle~s- Appurtefzarzccs- -ldjoirii~ru La?&- 
Adzcrsc I'ossession - Evidcnce - Questions for Jury - L h i t a t i o r ~  of 
Actions.-The owner 6f land within the limits of i t  city conveyeil il 

part thereof to P. and G., along whicl~ mas an :~lley. ailtl :~fterw;lrds 
another 11art to the county for a courthouse squilre. Icavii~g the alieg- 
way to connect with part of the land lie 11ad then retained, with pro- 
vision in the deed to P. and G. leaving one-half. or 4 feet, of this alley 
adjoining the P. and G. land "in the seizure of" the grantor, with 
covenant that  it should be continuously left open a s  a 1)assw;ty for 
himself and the said P. and G., imtl which ~ h o u l d  not be obstructed 
"by him or any other person." Thereafter, the county acquired all  of 
these lands, and among other things done on the alley, it  ellclosed the 
alley with a fence, planted trees, grass, rose bushes, etc., thereon, and 
the county ;tnd its granter, the defendant in the action, held the alley 
a s  part  of the courthouse square for a period of fifty years: Held, 
sufficient evidence of adverse possession to ripen the defendant's title 
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in the alleyway; and, further, the intent of the covenant in the deed, 
under which the Ijlaintiff claims with respect to  the alleyway, was to 
reserve i t  for the benefit of P. and G.  and of himself and his heirs, and 
passed under the habendurn a s  a n  appurtenance to the adjoining land 
since acquired by the defendant's grantor. Patrick u. Ins. Go., 660. 

9. Deeds and Conveyances- Alleys- Appurtenances - Evidence - Extra- 
neous Circumstances.-Observing the strict requirement that in con- 
struing conveyances of land the intention of the parties is first to be 
ascertained from the language employed in the written instruments, 
regarded a s  a whole, the courts may regard the surrounding circum- 
stances, in appropriate instances, in ascertaining their intent, and 
adopt the interpretation which conforms more to the presumed mean- 
ing;  and where i t  clearly appears that a grantor of lands has cove- 
nanted that  an alleyway be kept open for the convenience of his 
grantee, and of himself and his heirs, in regard to the adjoining lands, 
and also to afford a n  outlet to a part of his lands lying a t  the inner 
end of the alleyway, and that he has subsequently sold all the remain- 
der of the land adjoining, the court may view the whole transaction 
and i ts  attendant circumstances to ascertain the intent of the grantor 
a s  to the alley; and where the purchaser from him, and those claim- 
ing in succession to him, have acquired the whole of the original tract 
and used i t  adversely and notoriously, under a claim of right, for 
more than twenty years, without objection from any one, it  is suffi- 
cient to vest the title in  the defendant, the last purchaser. Ibid. 

10. Deeds and Conveyances- Alleys- Title- Herger.-Where a n  alleyway 
has been reserved in a deed a s  appurtenant to their use, and the 
grantee has acquired the remainder of the lands, in fee, the easement, 
a subordinate and inferior derivative right, is  merged in the fee-simple 
title. Ibid. 

DEEDS IN TRUST. See Trusts and Trustees, 9. 

DEFAULT AND INQUIRY. See Contracts, 31. 

DEFECTIVE ENGINES. See Negligence, 2. 

DELAY IN PRESENTMENT. See Principal and Agent, 11. 

DELAYS. See Bonds, 1. 

DELIVERY. See Vendor and Purchaser, 4. 

DEMURRER. See Railroads, 9 ;  Evidence, 11; Slander, 1. 

DENIAL OF LIABILITY. See Insurance, Fire, 1. 

D~POSITIONS. See Evidence, 23. 

DERAILMENT. See Master and Servant, 10. 

DESCENT. See Deeds and Conveyances, 3;  Estates, 11 ; Husband and Wife, 
3, 9. 

DESCRIPTION. See Taxation, 3. 
55-176 
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DETENTION OF PRISONERS. See Statutes, 12. 

DEVISE. See Estates, 2 ;  Wills, 1 ; Constitutional Law, 1, 2 ; Husband and 
Wife, 9. 

DISCHARGE. See Criminal Law, 14. 

DISCRETION. See Courts, 1, 2, 5, 6 ;  Municipal Corporations, 3. 

DISCRIMIIVATION. See Carriers of Freight, 6 ; Constitutional Law, 5. 

DISMISSAL AND NONSUIT. 
Dismissal and Nonsuit- Motions- Evidence- Nonsuit.-A motion to dis- 

miss an action for insufficient evidence comes too late after verdict. 
ilfoore v. Milling Co., 405. 

1)ISTRIBUTION. See Evidence, 35. 

DOCS. See Animals, 1 ; Assumpsit, 2. 

DOAIICILE. See Wills, 8 ;  Habeas Corpus, 4, 5 

DOWER. See Judgments, 15; Partition, 1 ;  Estates, 10, 11. 
Dower-Tt'ido~os-Statutes-One Dwelling.-The widow's right of dower 

in her husband's lands and tenements is allowed to the same extent by 
our statute as  theretofore existing, and thereunder she is  entitled to 
hut one-third thereof, including the dwelling-house in which her hus- 
band usually resided, and to no more, though this dwelling should be 
the only land or tenement subject to the right. Revisal, see. 3084. 
Caudle v. Caudle, 537. 

DRAFTS. See Banks and Banking, 1. 

DRAINAGE DISTRICTS. See Judgments, 22. 
1. Drainaye Districts - Statutes -Assessments -Notice - Publication-- 

Deeds and Con?;cyances-Warranty.-A motion in the cause, in  pro- 
ceedings for establishing a drainage district, by one who has conveyed 
lands therein, will be denied, when made on the ground that such per- 
son had not been personally served and has conveyed the land to 
mother with warranty against liens or encumbrances, when it  appears 
that  the purchaser, in possession, had been personally served, and the 
grantor lived only a few miles from the district wherein the work was 
in progress, and the statutory notices had been published to bring in 
the lando~vncrs, with ample time given for objection, exception, or 
;ipl)eal, under the requirements of the statute, which had not been 
observed or follow&. Taylor v. Comrs., 217. 

2.  Drainage District-Ou;?ze~'s Conse~zt.-It is not necessary that  an 
owner of land within a drainage district should have assented to i ts  
formation when the statutory number thereof have done so. Ibid. 

3. Drainage Districts - Assessments -Benefits - Pindings by  Clerk.-An 
owner of lands in a drainage district is liable for a proper assessment 
in accordance with the benefits accruing to his lands, and it is  imma- 
terial that,  on appeal from the clerk, the judge has stricken out from 
his findings that the improvements exceeded the benefits conferred. 
Ibirl. 
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DRAINAGE DISTRIC'TS-Co?? ti91 Iced 
4. Drainage Distrzcts- Proceedings ill Rem- Xoticc- Xlmc Pro Tzcnc- 

A4sscssments.-The proceedings for forminq a drainage district a re  in 
rem; and where a valid statute has been complied with therein, and it 
apl7ears that an owner has not been served with process, i t  is  admissi- 
ble to notify him, in possession, nunc pro tzcnc, and have the lands 
therein assessed. Ibid. 

5. Dminuge Districts -Accruing Assessments - Date of Liens.-Assess- 
ments upon lands in a drainage district formed under a statute be- 
come liens in  rem from the time they are  due and payable. Ibid. 

6. Drainage Districts- Assessments- Liens- Encumbrc~nces- Deeds and 
Co~tvetja~zces-Wtrri-a)tty.-Assessments upon lands in a drainage dis- 
trict a re  liens in r e m  resting upon the lands. into whosoever hands i t  
may he a t  the time they accrue, and do not come within the terms of a 
warranty against encumbrances by deed. Ibid. 

7. Drainage Districtr-Police Regulations-Health-Condemnation.-The 
drainage of iwamps and of surface water from agricultural lands in a 
drainage district a re  declared by chapter 442. Laws 1909, to be for the 
public benefit :lad conducive to  the public health, etc., thus falling 
within the police regulations ; and proceedinqs thereunder are  in the 
exercise of the right of eminent domain. Ibid. 

8. Draitlagc Dirt1 tr ts-~rotlcc-A~ssei~mc??ts-Lachcs -Where due notice 
by pul~lication has been made, in the formation of a drainage district, 
and the repoit of the viewers has I~eeu confirmed hy the clerk, with- 
out objection, exception, or appeal, the pic~sumption is that  a n  owner 
of land therein ha4 ]lot been found upon issuance of perional process; 
and the substituted selvice. nothin2 elie al~peaiinq, is valid. Ibiil. 

9. Draiwge Districts - J i ~ d g ) ) l ~ i ~ t ~  - A.s.se~s?ne~zt~ - St(~tutes.-A proviso 
in the petition limitiili: the :~inount of assessments to be made on lands 
within a drainage district being formed under the provisions of the 
statute, which was not inserted in the final judgment rendered in due 
course, mag not a t  a subsequent term be supplied by amendment, be- 
ing also co11tr:irg to the statutorg provisions and invalid. Mann v. 
,Va?z?z, 354. 

10. Druinuge Districts-Owncr of Lands-Coatracts-Damages-Drainage 
Con~missiona~s-Judicial Acts-Fraud and Collz~sion-Individual Lia- 
bilit7~.--The relation hetween the owner of lands within a drainage 
district created by statute and the commissioners thereof, the former 
in paying the assessment levied and the latter in laying out the dis- 
trict, cutling drainage canals, etc., in all respects in accordance ~vitll 
the requirements of the statute, is not in the nature of a contract for 
the failure to perform which, in respect to cutting a drainage ditch or 
removing obstructions therefrom. the drainage district is liable to the 
owner for damages done to his land by improper drainage, the com- 
missioners having the right a n d  Ijower, in the exercise of their judg- 
ment, to correct and modify the details of the report of the engineer 
and vien-ers; and their acceptance of the work done under a contract 
in conformity with the maps and plans obtained according to the re- 
quirements of the statute, being a judicial act, i t  cannot be questioned, 
except for fraud and collusion, and then only to fix the commissioners 
with personal and individual Iiability. Chapter 442, see. 21, Public 
Acts of 1909. Craven u. Comrs., 531. 
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DRUGS. See Evidence, 2. 

DRUNIiENNESS. See Carriers of Passengers, 1. 

DUE COURSE. See Bills and Notes, 2 ;  Banks and Banking, 3. 

DUPLICATE WRITINGS. See Principal and Agent, 9. 

DWELLIXG. See Dower, 1. 

EASEM ESTS. See Railroads, 4. 

1. Easenlents - Patku;ny+- Adverse Possession - User.-In order for the 
owner of lands to acquire the right to use a passway over the lands 
of another to his own premises, the user must not only be under a 
claim of right for twenty Scars, but i t  must be open and with the in- 
tent to claim aqainst the true owner, and not permissive. Jotzes u. 
Rwindell, 34. 

2. Same- Deeds and Co?zvei/anccs- IZcvcrtcr- Permissive User.--Where 
lands grailtetl for church purposes, under certain conditions, with a 
11ath leadin: tlirieto. I,~itl out by the grantor, since deceased, have 
reverted to the clantor under the provisions of tlie convejance, and 
has been pa~titionetl among his heirs a t  law, the one :lcquirii~g the 
lantl on which the cliuicli was situated does not acquire a r i ~ l i t  to the 
pathway by adverse uqer. for the pathway, havinq been opened for 
the benefit of those attendinq church, tlie natural right to its use, 
nothing else appearing, ceases upon the discontinuance of the church. 
Ib id .  

3. Snme-Evide~zce.-Where an heir a t  law of a deceased grantor claims 
tlie right, by adverse user, to a passway over lands of others, which 
has been divided in proceediuqs for partition, tettimony that the par- 
ties had run a fence across the path before the ~roceedings were in- 
stituted is some evidence that the use was permissive and not adverse. 
Ib id .  

EJECTISG PASSENGERS. See Carriers of Passengers, 1 ; Appeal and 
Error, 6. 

EJECTMEST. 
1. Ejectment-Issf~es-Pleadings-Equit?/.-IVee lands have been regu- 

larly sold under the terms of a deed in trust to  secure borrowed 
money, and the purchaser, in his action to recover possession of 
lands, has shown his legal title, and the action has been tried without 
objection under the usual issue in ejectment, i t  is necessary for the 
defendant to plead any equity he may claim and tender proper issues 
thereon, and having failed to do so, the plaintiff is entitled to recover. 
Holden v. IIoucL, 236. 

2. Ejcctnzcnt-Title-Burden of Proof-Issues- Answers- Instructions- 
Appeal and Error-Harmless Error.-In ejectment, the plaintiff must 
recover on the strength of his own title, and not on the weakness of 
that  of the defendant; and where, in his action to recover lands, the 
jury, by their answer to appropriate issues, under legal evidence and 
a correct charge, have found that the plaintiff's deed was procured by 
fraud, and therefore invalid to pass the title, thus defeating plaintiff's 
recovery, the charge on the other issues, raising only the question of 
defendant's title by adverse possession, etc., becomes immaterial. 
Pope v. Pope, 284. 
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ELECTIONS. See Road Districts, 1 ;  Husband and Wife, 12 ;  Taxation, 7 ;  
Contracts, 39. 

1. Elections-Primaries-CourtsJurisdiction.-In the absence of express 
statutory provision, the courts of the State have no jurisdiction to in- 
terfere with political parties in the choice of their candidates for 
office, nor to regulate or control the methods and agencies by which 
they a r e  selected, except by appropriate legal remedies to enforce the 
performance of plainly ministerial duties or the protection of clearly 
defined legal rights existent and conferred usually by the Constitu- 
tion and legislation applicable to the subject. Brown v. Costen, 63. 

2. Same-County Boards of Election-Statutes.-Under the provisions of 
our primary law (chapter 101, Laws of 1915), the right of a voter to 
cast his ballot therein depends not only upon his legal status, but upon 
the good faith of his intent to affiliate with the party holding the pri- 
mary, and his right in the latter respect is left to the determination of 
the registrar and judges of election, without power vested in the 
courts to supervise or control their action; and, this being a n  indeter- 
minate political right, the decision of the county board must be con- 
sidered final, so fa r  as  the courts a re  concerned, when the primary has 
been held in all respects in accordance with the provisions of the stat- 
ute. Ibid. 

3. Sanze-Ztzjunction.-Where a primary has been held in accordance with 
the provisions of the statute (chapter 101, Laws of 1915), the courts 
have no jurisdiction to supervise or review the action of the local 
board of elections upon the question of ~ h e t h e r  a certain number of 
voters were qualified as  to  their party affiliation, etc., to vote thereat; 
and temporary injunction against i ts  tabulating and publishing the 
ballots a s  returned by the registrars and poll-holders of the various 
townships, and declaring the nominee of the primary, is properly dis- 
solved. Ibid. 

4. Elections-Electors-Oath-Qualifications-Registmrs-Ji~r7c~e of 1:Icc- 
tions.-The mere failure of the regwtrars to administer the oath to 
the electors, and allowing them to vote where not challenged, will not 
affect the result of the election held for the establisllment of a special 
road district under valid legislative authority, when the elcctors so 
voting a re  qualified. Constitution, Art. VI, sees. 1 and 2. TVoodnll v. 
Highway Commission, 378. 

5. Electio?zs-Zrregularities-Statutes, Directory.-The ohjcct of election 
laws is to afford the qualified voters a fair  and full e.;l)rcwion of their 
wills; and where the result has been fairly obtained and witl~out 
fraud, i t  will not be defeated by mere irregularitiei in contlucting the 
election. Ibid. 

6. Electio~%s-Votes-Presumptions-ZZler/ali:?~-B~ri~tlc~i of Proof.-Where 
the vote of a n  elector has been received and del~osited by the jutlqes of 
the election, i t  is presumed to be a legal vote. mith the burden upon 
the contesting party to show its illegality. I bid. 

7. Elections-New Registration-Electors-Qualificntio~i-Stntiifc Dircc- 
tory.-Where the statute authorizing an election for the estnblisliment 
of a special road district requires a new registration for the purpose, 
and the vote of an elector is received and depositetl, i t  will not after- 
wards be held to  be illegal if he is otherwise qualified to  vote, though 
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he may not hare complied with the ~)tiilccticc of the registration law. 
Ibid. 

8. Elections-B7cctors-00th.-It is not the duty of an elector to see that  
he is duly sworn, and that the registrars and poll-holders observe the 
directory requirements of the statutes acMressed to them. Ihid. 

9. Elections- Electors- Qt~nlificatio~r - Ecidcnce - Questions for Jur?~.-- 
The rulings of the judge :md his chnree to the jury as to the qualifi- 
cations of electors voting under the "qrnntlfather clause" of the Con- 
-titution (Revisal, sec. 4331), and a l w  of the ability of others to 
qwllify by readi~ig the Constitution, etc.. are approved, the question 
being for the jury, under the e~ idence  in the case. Ihld. 

10. Electio.ils-Qztct1;fie~l Voter-J1 ajorify Vote-School D /strict s.-One who 
is qualified to vote a t  an elwtioii to e-tablid1 :l htntutory sgecial 
school district, requiring the levy of a tax, must he duly registered 
pursuant to law and having the present right to ~ o t e  ; and tlle require- 
ment that the measure shall be carried by a "majority of the qualified 
voters," by correct interpretation, signifies a majority of the qualified 
roters of the district appearing upon tile registration hook, and not a 
majority of those voting in the electiori. Iflll/arrca (>  Comrs, 554. 

11. Elections-Qualified Toter-Po77 Tar.-A rcter nithill a proyoqed spe- 
cial school district who lias not paid his 1,011 tax is tlisqunlified to  
~ o t e  a t  the election called for detelmining the question submitted. 
Ibid. 

12. Elcctioits-R~gisti.crtiot1-IZtgistra1'-J~rnsi??g Names-Rcqucst of Voter 
-8tattifes -Whm one who i i  qualified to vote a t  an election upon the 
question of establishing n statutory special school tax district has duly 
registered accordiiiq to law. the registrar is without authority to 
erase hic: name from the registration I~ook, a t  his requeit, the regis- 
tration book being in the nature of a puhlic record. which may not be 
chanqed. except by some method provided by law; tlle power to  order 
;I new registi,ition or reviqe the "l~olling book" of voting precincts be- 
ing conferred b j  i tatute on the county Imard of election< Gregory's 
Supplement, see. 4305. Ihid. 

13. E7ectio1ts-ll'otice-Bnllots-Tazation-~cl~ools- Cotwties- Townships. 
A11 election held under the provisions of chapter 71. Laws 1911, author- 
izinq a townshill within a county to vote upon a tax to sul~plement its 
school funds, in the event the proposition were defeated in the county 
a t  large, wherein the notices of election only set forth the propositions 
as  to tlie entire county. and merely referred to tlie statute, and was 
huhmitted upon a sincle ballot and clefeatecl, only ascertained the will 
of the voters as  to the entire county, and not of the voters of a town- 
ship that  had cast a majority vote in its favor, so that it  would apply 
to that lmrticular township alone. Hill ?i. Lexoir Cozctttf/. 573. 

ELECTORS. See Elections, 4, 7, 8. 9. 

E1,ECTRICITT. Sce Courts. 7 ;  Evidence, 15. 40, 41 ; Negligence, 15. 
1. J2lectrrcit1~-ScgTige?tce-E?jide~~ce-~1.1'(~~ster' and Scrvnnt-Proper Appli- 

n~lces-TI-inls-Questiot~s for Jury.--Where there is evidence tending 
to 41ow that the plaintiff's intestate was killed hy defendant's wires 
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strung along the top of its poles, heavily charged with electricity; that 
his hand came in contact therewith as  he was descending from his 
work; that  i t  was customary, under the circumstances, for the em- 
ployees to unstrap the belt holding them a t  the top of the pole before 
coming down, and rely on their hands and spurs while descending; 
that rubber gloves were in common use to insulate and protect them, 
and that the defendant had furnished the intestate with improper or 
insufficient gloves, the proximate cause of the injury : Held, sufficient 
to take the case to the jury upon the qaestion of the defendant's ac- 
tionable negligence. Clements v. Eiectric Co., 14. 

2. Electricity-Negligence-Evidence-Approved Appliances-Gfwe~-nl Use. 
The defendant had installed an electrkal tquipment in the building of 
the employer of the plaintiff's intestate, who was Billed by a current 
of electricity furnished by the defenclant, while taking hold of an elec- 
tric socket therein; and upon the question whether the socket fur- 
nished was a proper one, a charge to the jury upon the evidence, that 
the defendant was required to furnish sockets such a s  were "approved 
and in general use and reasonably adapted for the purpose to which 
they were put," is Held to be a proper one. Smith v. Comrs., 467. 

3. Electricity - Negligence- Evidence- Questions for Jury- Appcnl and 
Error.-Where the defendant has installed an electrical equipment in 
the house of the employer of the plaintiff's intestate, which has been 
accepted by the employer, and the intestate was killed by catching 
hold of a socket, and there is evidence tending to shov that  the 
socket was a proper one and was safely used immediately preceding 
the injury, and the death could only have been caused by u l ~ u w a l  or 
accidental occurrences: Held, the burden of proof was on the plain- 
tiff to shorn* the defendant's actionable negliqence, and a verdict in 
favor of the defendant on the issue, under a proper charge, applying 
the rule of the "highest degree of care practicable," as  to the installa- 
tion and inspection of the defendant furnishing the current. will not 
be disturbed on appeal. Ibid. 

4. Electricitfj- Negligence- Bvidence- Trials- Questions for J?L~IJ.-Evi- 
dence tending to show that defendant, supplying electricity for motor 
power, was under contract to  furnish a druq store with electricity, 
over a wire carrginq a safe voltage, for operating mixing appliances 
for "soft drinks" a t  a fountain, and that  plaintiff's intestate, em- 
ployed there, was killed by a heavy voltage of electricity coming sud- 
denly upon the wire from the primary wire of the defendant, because 
of insufficient insulation of the outside wires, misplacing of the poles, 
and delay in cutting out the current. etc., is held sufficient upon the 
issue of defendant's actionable negligence. Rnulf v. Light Co., 691. 

ELECTRIC LIGHTS. See Municipal Corporations, 5. 

ELECTRIC RAILROADS. See Carriers of Passengers, 4. 

EMPLOYER AKD EMPLOYEE. See Master and Servant ; Railroads, 8,15,19. 

ENCUMBRANCES. See Drainage Districts, 6 ; Insurance, Fire, 2. 

ENDORSER. See Subrogation, 1; Bills and Notes, 4. 
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ENTRY. See State's Lands ; Appeal and Error, 10, 12; Trusts and Trustees, 2. 

EQUITY. See Insurance, 2, 11, 13 ; Estates, 5 ; Trusts and Trustees, 4, 10, 13 ; 
Reformation of Instruments, 1 ;  Actions, 6 ;  Husband and Wife, 5, 6, 11; 
Ejectment, 1 ; Wills, 7 ; Subrogation, 1 ; Corporations, 4 ; Judgments, 19, 
20, 22. 

ERASING NARIES. See Elections, 12. 

ESTATES. See Wills, 1, 11; Reformation of Instruments, 1 ;  Husband and 
Wife, 10. 

1. Estates  - R u l e  in Shelley's Case - "Nearest Heirs" - Pce Simple.-An 
estate to RI.. "in fee simple, all the days of his life, theu it shall de- 
scend to his nearest heirs," vests in i\l. a fee-siml~le title, under the 
R u l e  in Shelley's Case; the words "nearest heirs" meailing sin~ply the 
word "heirs." The history aud meaning; of the Rule  in Shelle!/'s Cnsc, 
and its value a t  the present day, discussed by CLARK, C. J. Crisp 2). 
Biggs,  1. 

2. Estntes-TVills-Dcri.9e-Renzai~zdcrs- Class- Per Capita- Contingen- 
cies-Chililrcn-L71terior Devise.--A derise of lands to certain named 
of the testator's uieces for life, remainder to their chililreu, hut shoulcl 
they die without l e a ~ k g  children, then over to an ulterior clevisee, and 
one of them die without children, survived by the other aud her c l d -  
dren, the surviviug uiece and her chi1dri.n talie a s  a class, per capita,  
aucl not per stirpes; and the ulterior ilrvisce takes nothing, as  the coll- 
tinqency hns not happelled upou which he could acquire an interest. 
under the terms of the mill. Leggett v. Sinlpso?z, 3. 

3. Estates-Rule in Ahel1e~'s Case-Dfetls and Con ccyn~zccc-lntci~t -The 
I~'u1e 111 SI~cllcr/'s Case, where apltlirable, is a rule of ~rol ter ty without 
recard to the intent of the grantor or devisor. Tt.rp1clt 1' TVlllwtnc, 
149 K. C.. 211, cited and distiuguishetl. Byrd e. B ~ r d ,  113 

4. Estates -1Zule in Shclle?j's Case- Fee-sinlple Title.-A conregmce of 
hl ld  to B. and L. and their heirs. upon "the condition that they are to 
hare  a life eqtate in the above-described tract of land, nntl then" to 
their "bodily heirs," comes within the Rule in Shellell's Case and con- 
veys a fee-sirnl~le absolute title to B. and L. Ibid. 

.5. Sawc-Cloud on  Titlc-l,c~icify-Sz~it~s.-Tl~e holders of tlie fcc-simple 
title to lands may ~nailitaiu a suit to remove a cloud upon their title 
agaiust those ~ v h o  claim that the deed uuder which it is d e r i ~ e d  ouly 
convejed a life estate, with the renlniuder in the claimants, imd that 
the Rzile iib R h e l l c ~ ' s  C a ~ e  had no application to the telms u\cd in the 
convej awe .  1 bid. 

6. h'statcs-Gifts-Ren~ail~dcrs-Co?lti?~gcnt Limitations-Te~ltr?lts in Coin- 
v t o n  - Eicle i n  Shellelj's Cusa - Dccds and Conwl~cl i~ces  - Defcosihle 
Fee.-A gift of land to donor's named "grandson ( a young child a t  
the time) and his lawful heirs, children, if ally; if not, to his brothers 
and sisters. resl~ectively." convexs to tlie gra~idsou a fee-sirnl~le title, 
defeasible upon his dying without children, in which event it  would go 
to his brothers aud sisters, the improbability thereof iii a certain in- 
s t ~ n c r  uot being coilsidered; and by the use of the word "resl~ect- 
ively." a s  l~laced, neither the grandson aud his childreu nor the grand- 
soil :III(I his brothers and sisters talie as ten;!iits in coinmoll, but dis- 
tinctivclv as  a class, depeuding upoil the hapgeaing or lion-hal)pening 
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ESTATES-Continued. 
of the contingency of his dying without children. The Rule in Rhelle)/'s 
Case has no application. TVilZia~ns v. Bli:mrd, 146. 

7. Estates-Defeasible Pee-Heirs of t71e Body-Statutes-Deeds and Coa- 
vegc~nccs.-The interpretation that a deed for life and then to "the 
surviving heirs of her body" conveys the fee-simple title, under our 
statute (Revisal, see. 1578), does not apply when the grantor uses the 
additional words, "but should she die wiLhout leavinq such heir or 
heirs, then the same is to revert back to her nearest of Bin according 
to law," for then the intent is mauifest that  the conveyance is  of a 
defeasible fee depending upon whether the first talier died without 
leaving childreii surviving her. Smith v. IJarks, 406. 

8. Estates- Renminder- Accelertrtio?z- Wills.-Thc doctrine of accelera- 
tion, by which the enjoyment of an expectant interest in lands is 
hastened, rests upon the theory that sucli enjoyment is  ~)ostponed for 
the benefit of a preceding vested estate or interest, and that on the 
destruction or determination of sucli l~receding estate before i t  would 
regularly expire, the ultimate talicrs should come into the present 
enjoymelit of their property; and this doctrine applies to appropriate 
expressions in a will, when a contrary intent does not appear by a 
proper interpretation of its terms. Young v. Harris, 631. 

9. Snnze-Widow's Dissent.-Where the cloctrine of acceleration applies to 
the ulterior devisees under a will giving the testator's wife his real 
property for life or until she marry, her dissent to the mill will have 
the same eRect. Ib id .  

10. Sanlc-Dozccr-Ultiltlate Devisee.-A devise in trust to the benefit of 
the testator's wife for life or until she remarry, giving her the actual 
possession and occupancy of the farm and house in which the testator 
had lived, with implements required for the cultivation of the farm, 
but with limitation over to his heirs a t  lam, for a division among 
whom the trustees shall immediately take possession ulml the happen- 
ing of either event: Hcld, the intent of the testator, ~iotlli~i;' else ap- 
pearing, was to postpone the distribution among the ultim:lte takers 
for the accom~)lislimeilt of his primary purpose of ~rovidiilg for his 
wife during her life or widowhoo(1. and upon the dissent of the widow 
from the will, the doctrine of itcceleration will apply, I b i ( 7 .  

11. Estatca-Re~~~ainder~-1Vills-Dissetzt-Do~~er-.4ccel~~1~utio?~-~ltit?~ate 
Devisee-Deeds u ~ c l  Co?zvcyn~rccs.-TThere the witlow 11:~s dissented 
from the will of her husband and takes dower in lieu of the lands d e  
vised for her life or widowhood, thus acceleratirg the earlier vestiug 
of the estate in the ultimate devisee, the deed to the 1:111tl iw~cle by the 
ulterior devisee is subject to the dower right, :ul(l a t  her tleatll his 
grantee acquires the title. Ibid. 

ESTOPPEL. See Contracts, 23 ; Damages, 1 ; Partnershil), 4 ; Judgme~~ts ,  10, 
15, 18, 24, 26 ; Deeds and Conveyances, 8, 6 ; Reference, 4 ; Limitation of 
Actions, 3 ; Injunction, 1 ; Husband and Wife, 12. 

EVIDENCE. See Electricity, 1, 2,  3. 4 ;  Executors and Administrators, 2 ;  
Partnership, 3 ; Malicious Prosecution, 1. 3 ; Easements, 3 ; Witnesses, 1 ; 
I n s u r a ~ ~ c e ,  6 ;  Alq~enl and Error, 2, 4, 5, 6, 7, 11: 12, 14, 18: 19. 22, 23, 32, 
33, 37, 38, 40, 42, 43, 46, 47, 48, 53, 55, 60, 61, 62, 64 ; Wills, 3, 5 ; Negli- 
gence, 2, 6, 7 ,  9, 11 : Master and Servant, 3, 4, 7, 9, 12;  Pleadiugs, 2, 4 ;  
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EVIDENCE-Co?ztirrticd. 
Trusts. 1 ; Assumpsit, 1 ; Instrnctions, 1, 4. 5, 0. 8 ;  R;~ilro;rtls. 2, 3. 11, 15, 
16, 18;  Judqnents. 9 ;  Contr:~cts. S, 9. 12. 94, 28. ::ti. 27. 41 ; \'cndor and 
Purchaser, 1. 3 ; Torts. 1 ; Reforn~ntio~i of Ins t r~ur ic~~~ts .  1 : 1)eetls and 
Conveyances, 2, 4. 5. 6, 8. 9 ;  ;\liortga;cs. 3 ; Verdict. 2 :  Snl>rogntion. 1 ;  
Principal and Agent, 7, 8, 9, 13, 33. 14, 1.5, 16: Brttrr~ntwts. 1 ; Rills :111d 
Notes, 3 ;  r)ismiss:rl and Sonsnit, I ; JInnici,~:rl ('orl~or:!tio~~s, 5 ;  Elec- 
tions, 9 ;  Courts, 6 ;  Sew Trials, :: ; Incc'st, 1 : T,imit:rtio~~ of Actions, 3, 4, 
5, 8 ; Taxation, 2, 5 ; I'itrtition, 1 ; I n s ~ ~ ~ x n t o .  Fire. 2 ; St~;oti:~l~le Instru- 
ments, 1 ; IIusbal~d iriitl Wife. 1:;: Homic.itlc, 1 .  2, 2:. 4. 5. 0. 7. 8, 9. 10: 
Criminal Law, 1, 4. 6. 7 ;  Receivinc, 1. 3 :  Seduction. 2. 3. 4. 5. 6. 7. 

1. Euidemc- Mt'ntul Copacit?/- 1'nr.tic.s- Trttr~strcfiolln t r ~ t l  Cortrmunica- 
tiolrr-Dccccrsctl Po'so~~a-Dcctls ortrl (:orrvc~!ltr~ri~i~s-. lppc.rrl  rrlrd Error. 
In :in ac.tion to sct aside n ileetl for want of sutticics~~t I I I ( , I I ~ ~ I ~  ci111:~cit~ 
of the grt~irtor. s i ~ w  tletcxsetl. to r?scc.~~te it. testi~riouy of witnesses, 
who itrt? parties to the irction, as  to their ollinim~ of tlie ~ i~c~~l t i r l  c;r11:1c- 
ity of the grantor ant1 his ~lhgsic%l co~rtlitior~ tl~ertlto r(>l:~tirrc. is  not 
such triuisi~(~tion or ( ' O I I I I ~ I I I I ~ ~ ( . ~ I ~ ~ O I ~  \Tit11 :L ( I ~ ( w s ( ~ 1  1)erso11 :IS is 111.0- 
hihited hg Iievisul, sec. l ( i R 1 ,  ir11(1 its rcje(:tio~~ 11y the tri:~I w w t  ('on- 
stitutes revrrsible error. S'ortlilc, c1ecl:ir:~tions of tlie dcccl;~sed, w11c?n 
tending to show the basis of tlie ollinion, a l e  :rlso con~l~c,tc~nt \vhcn con- 
fined to the question of rrient:rl inc:r]);!citp. I l r r ~ ~ l i f l  c. I?. I,'.. +:$. 

2. ~ccitre-I)rrc~r.u-~1I<1~p71i1fc.-TT'l1ere, i r r  :ru actioil to srst ;tsitle ;I (Iced for 
rnciital incxpacity of tllc graiitor. t l ~ c r c  is c~itlt111c.c. t1i;lt. slrt. w:~s old 
ilnd sick a t  the time, ant1 I I I I ~ ~ ~  the c;tw of her ]~h;r.sic.i:r~l, :1nt1 the 
11h~siciau h:ls testified. as  a inetliciil vsl)ert, that the ;~tln~inist~iition of 
morl~liine for a lo~ig time would t1t'tcrior:rte the I:ocly : I I I ( ~  mind, testi- 
mony of a 1)arty to the action th:rt inorl~liine t::l~lrts w t w  given the 
grantor continnouslg and freely i r t  this t-ime. whwr\-cr she w;rs snffer- 
iqf. is some evidence teniling to show n wenlrenetl state of the 
gr;rntorls mind. under thc circunnstanws, ant1 i~r~llrol~erlg csclntletl. 
Ibid. 

3. h"?iitlo1cc-Co~~1obo~~ntio1~-l1r.~l~~nctio~1x-I2~~g1ic.~t.~-.l p p ~ u l  rr~rtl J;rr.or- 
Rules of Co~trt.-d ~ i t n e s s  nlay testify to statements he 11:1tl made to 
the tlefendant's :igent whe11 in cor~.cl~o!xtion of his testinlo~rg ; and 
where tlie record st:rtcs that i t  mas contined to that purpose, or there 
was no request made that it  he  so confined, it  will not be considered a s  
rrvrrsible error on ar~peal. Rule 27. 164 N. C.. 438. Perf.!/ v. M f g .  
Co., 69. 

4. Evideirce-Title-Conztno~~ Nour.c*c'-Dccrls trad Conve~jc~rrces-l,oc(~tion 
-IS~trden of Proof-Nonsuit.-The plaintiff' must show his title in his 
action to recover land; and when he claims :L superior title. but under 
;I co~nlnon source with tlie (lefentl;mt, irnd the c:inse h i ~ s  11ec1i accord- 
ingly tried in the Superior Court, hc ~iecrsrsrily :rtlmits that the locus 
in quo is covered by the defendant's deed f ~ m n  such SOIIIY.~'. irnd lipon 
judgment of nonsuit he may not justly cc~n~r~lain t1i;it the 1)urdrn of 
proof mas on defendant to show that  his tlrcvl corerctl the lands in 
dispute. Bcccth v. Lane, 119. 

5. E~~~iderzce-Plec~di1~ys-1~.1'tract.q.-A party to ;in action miry offer in evi- 
dence a portion of his adversary's p lead i~~gs  containi~rx ;III  allejiation 
or admission of a distinct and separate fact relevant to the inquiry, 
without i~itroclucing qualifying or esplanatory matter. it being open t o  
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the opposing party to introduce such qualifyinl: matter if he so desires. 
J m e s  v. R. R., 261. 

6. ~ n m c - F ~ s p l n ~ ~ c l t i f ~ ~ ~ - C c ~ ~ ~ t r i b ~ l t o ~ ~ ! ~  Scyli~jfi1cc'.-T11e defendant railroad 
cwm1);lny's :rction;rl)le neg1igenc.t. being 1)rol)erly n1:ldr to i ie~end upon 
its e~igineer's sucldenlg ;nid ,nilesl~ec.tetlly stoppiiig its train in an un- 
usual manner while making a f l y i n  switi*h. it is competent for the 
plaintiff to l ~ u t  in a clause of the tlefendnnt's answer relative to ap- 
1)1xing air  brake.: to slow down the train untler tlie circumstances, and 
for the court to permit tlie clefent1:mt to introduce other portions of 
the answer, in explainin:: or qualifying the matter. ant1 materially 
affecting the admissions. Irnt alleyations of contrihntory negligence, 
under the facts of this case, do not fir11 within the rule. 7hid. 

7. Evi(le?tce-Opinioii-E.rpcrt-mit~~i~.~.~c~s-si of Fnrt-()wstions jor 
Jury--Appcrrl n11r7 Error.-AII e s l w t  op in io~~ sl~ould be hased upon 
the assnmption of the finding of the jury. ;rnc1 n metlicnl es l~er t  opinion 
h a ~ e d  on17 on a statement of the oc8cu~'~.e~'c.w .:IS niacle to him by his 
patient is an invasion of tlie l~rorince of tllp jury to find the facts. 
Plwmmcr 2'. R. R., 279. 

8. Evidence- Decea.ccd Perso~ls- Trrr?~snction.s - Cornrnu~zicntio~~s - Xtat- 
utes-Restricted Tcstii~~on?j.-TV11ere a person c.laimirig title to lands 
in controversy. through or untler a deceased person, has tcstifieil to a 
transaction or communication with hini rclstii~g to the lands, the ad- 
versarF  part^ is restricted in his testimony to evidence couczerning the 
same matter. Revisal, sec. 1631. Pope c. ]'ope, 283. 

9. Same-Linzitntio~i of dction.~-Pn?w7 Trusts- T,'rtsts rri~tl Trttstees.- 
The plaintiff, having acquired a drrd co~lreying the fee-silnple title to 
the lands in controversy, may not t ~ s t i f y  to a tran%ction with his de- 
ceased grantor. l~herebp  he claims that n par01 trust way prigrafted on 
his title in faror of another for life, and thus bar the defense of ad- 
verse possession set up hy the defendant in the possession of the lands, 
when the defendant has not opened up this matter hy his testimony; 
for the same is  a transaction with the deceased person ~vithin the in- 
tent of Revisal, sec. 1631. Ibid. 

10. Evidence-Collective Pacts-Opiwion,.-A carpenter who was present at 
the time the plaintiff was injured while assisting to get out certain 
lumber in the course of his em~logment  may testifg a s  a fact, from 
his experience, that tlie defendant had not furnished sufficient help 
for the purpose, when relevant to the injury, and his testimony is not 
incompetent as  opinion evidence. Beaver v. Fetter, 334. 

11. Evidence-Demurrer-6onsuit.-W11ere there is sufficient evidence to 
take the case to the jury after the introduction of the plaintiff's evi- 
dence, the defendant's demurrer thereto and renewed after.all  the 
evidence had been introduted is properly denied. Ibid. 

12. Evidence-Adverse Parties- Exa~nimtio~l-  Clerks of Court- Courts- 
Jurisdiction.-Proceedings to examine an a d v e r ~ e  party before the 
clerk or upon commission must be instituted after summons has been 
issued and action commenced, and on motion before the clerk of the 
Superior Court of the same county or the judge presiding over that 
court, or holding the courts of the district; and a clerk of another 
county, where the action is  not pending is without jurisdiction over 
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the proceedi~igs, and his order made therein will I x  quashcd. Revisal. 
sec. 866. V ~ u e  v. Poyle Bros., 251. 

13. Same-Appcrrl criirl Grror-Frclgii~c?~tnr?j dppeula-Ai ; t ~ l ) e ; ~ l  to the 
Supreme Court mill dlrectly lie from the refusal of the Superior Court 
judge to vacate an order of the clellr of that court to examine an nd- 
vetsttry lxtrtj to an actioil l)e~ldill:' in another count> ; ant1 there be- 
in:. no cau.e tlieleill in nhiili  an exception may lle noted ;md pre- 
served. ;t11 objection that the :rl)peal i i  fiaginentary callllot be sus- 
tailled. I bid. 

14. Evideizcc-liri?~ciptrl a~rd  Agozt-F:n~plo~n~eilt.-7V11ere the defendant is 
sued for clamages for its alleged iiegligcnce in iiistallin:. ail electric 
equilnncnt in a buildi~ig, etc., c:lusins the death of the l)laintitfls intes- 
tate, te-timoil)' of l)l;liiitiff's \vitilcw as l o  work (lone 11y liini when not 
in tlie clefentl;rnt's employinent, ant1 after the, injury, is pl'ollerly es- 
clnded. ~<irii!li v. C'oriii~s., 4%. 

15. Evideizcc- F.rpci't Opiiliolz- Ouc.s!iox~ for Juru- h'j'lcctricit~.-Where 
the plaintiff's intestate is alleged to have i~eeii negligeutl~ killed b. a 
voltage of electricity corning through the defeildaiit's wire. ul~oli mi 
ecluillnlent it had installed. the amoulit of rolt:~ge upon the wire a t  
tlie time. t:lliilig iiito consicleratioii the surroundings of the intestate, 
the condition of the room in which he was killed, etc., is for tlie de- 
terminntioil of the jury, and the opinion of an expert witncw thereon 
is ~ r o l ~ e r l y  excluded. Ibid. 

16. Ezideiace-Opilzio?~-Ezperts-H.!~pothetical Qz~estiot~s.-The opinioli of 
;111 exliert must be ul~on a hyl~othetici~l state cf facts, if foulid by the 
jury upon the evidence. Ibid. 

17. Ezidozce-Ecpcrt O~i?zio~ls-Qut'stio~~s jor Jury.-Where the l~laiiltifY's 
intestate hirs been liillccl 1)y ;L voltage of electricity which he received 
whcn taking hold of an electric socket that had been 1)ut ili the build- 
iiig for his eml)loyer 1)s the defendant, as n part of all electrical 
etluilment, for nliicli tlie defenclant furllished electricity, alltl the ques- 
tion has arisen oli tlie trial. ;I?: to whether a ~wrcelttin or ulct;tl socket 
should 1i:ire lleeii u ~ e d  under the coilditions the l~laintiff claims to 
hare existed a t  the time, the opinioli as  to tlie kind that should hare 
been used is prolmly exclucled as being upon a question for the sole 
determination of the jury. I b i d .  

18. Ecitle?lce- Ncu: Vatter- Court's Discretio?l- Appeal uild 6twr.-The 
adniission of new matter on redirect examiliation is within tlie sound 
leg11 discretion of the trial judge, and riot reviewable on al)l~eal, in 
the absence of its abuse. I l i id .  

19. El;icZc?zcc-Character-Pal- Acts.-Evidence a s  to  particular acts 
of misconduct is p ro~er ly  excluded on the question of the general 
character of a party to the action; in this c;tac, whether the plaintiff 
in an action for damages for debnuc.hing his daughter had the reputa- 
tion of selling whiskey in violation of law. Tillotson v. Currii?, 479. 

20. Evidericc -Deeds and Conucya?ices -Lost Deeds - Notice.-Parol .evi- 
dence of the contents of :r lost deed i6 the chain of a controverted 
title is properly admitted when the proper notice to the adversary 
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party has been given to produce i t  and the evidence shows that  it was 
last in his possession. Riddle u. Riddle, 485. 

21. Evidence-Aduerse Possession-State's Grants.-Only the State's va- 
cant and unappropriated lands are  subject to  entry, and where a 
party to  an action involving title to lands claims that he  held ad- 
versely a t  a certain date, evidence of a more recent entry of the lands 
in dispute is competent to contradict him. Ibid. 

22. Euide~zce-ATeyligewe-Coltcurriilg XegTige~~cc-Ncizszcit-Qzcestions for 
Juql-Trials.-A motion of nonsuit should not be granted, especially 
where, as  under the facts of this case, the contributory negligence of 
the plaintiff, if any, and that of the defendant co~lcurrecl in producing 
the injury complained of in the action. Hudson v. R. R., 488. 

23. E~ide~~ce-Votions to Strike Ot~t-Depositici~s--igree?tze~zts-Trials.- 
Where the parties have agreed that depositions talien in the action 
should be opened and passed upon by the trial judge, a motion to 
strike out evidence a s  incompeter~t comes too late upon the trial, and 
not within the agreement made. Ibid. 

24. Ecidcnce-CoTlcctive E'acts-Opi?zio?ts.-JVhere the negligence of defend- 
ant  railroad relates to its failing to keep a proper lookout on its back- 
ing eiiqine enveloped in its own steam, testimony of eye-witnesses as 
to whether the intestate could have been seen in time to have avoided 
the injury if the looliout had been properly placed on the enqine is 
competent as an iilstantaneous coliclus~ori of the mind derived from 
observation of a variety of facts preseiited to the senses a t  the same 
time. Ibid. 

25. Evideitce-Objcctiol~s and Eaceptions-Motion to s t r ike  Out Evidence- 
Appeal and Error -ScmTile, the trial judge has no power to strilie out, 
on motion, testimony 1v1lic.h has previously been given, without objec- 
tion, tlie statute requiring that exceptions to evidence must be talien 
a t  tlie time. Ibid. 

26. E?jidcnce - Records -Independent Knowlcdye- Appcal ant7 Error.-- 
Where records of a railroad company relating to  shipments, or embar- 
goes thereon, are  relevant to the inquiry in an action upon contract 
between the users of the railroad, they are properly excluded from 
the evideuce when the railrond went ,  a witness by whom they are 
sought to be intloduced. testifies he has no person:ll li~iomledqe on the 
subject; and to mahe the records themselves competent, their authen- 
ticity must be sufficiently established (Ins. Co. v. R. R., 135 N. C ,  42) ; 
and upon appeal i t  must be made to appear that the entries were rele- 
vant to the iwue Lumber Co. u. Lufzbcr Co., 501. 

27. Evidence- Contracts- Conz??c~rcinl Rating- Irrclcuanc~.-Evidence of 
the commercial rating of the plaintiff, seelilng to recover damages for 
the breach by defendant of its contrnct to malie shipments of lumber, 
defended upon a provision of the contract exempting defendant from 
lial~ility by reaqon of embargoes upon the shipment, is  irrelevant to 
the inquiry, and properly excluded. Ibid. 

28. Evidence - Federal Records - Certified Copies -Statutes - Distiller's 
Bonds-Principal and Sure&.-Under the Federal statutes, a distiller 
and the surety on his bond are  made liable for all taxes and penalties 
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imposed, wheu the  taxes h a r e  uot lweu duly l)aid by stiiml~s, a t  the  
t ime and in the manner provided by law, a s  determil~ed by the  Com- 
missioner of Internal Reveuue and the  assessmeut lists c~r t i f ied  to the 
proper collectors, etc. I11 an  t~ction by the surety against  the distiller 
to recorer a peualty the  former had paid on clenlmd without notify- 
ing the  latter,  i t  i s  Held, t h a t  a certified copy of the  assessment l ists 
on record in a public oflice or de~xwtmeut  of t he  govrrnment was  the  
best evideuce of their contents, under the  provisions of our statutes,  
and t h a t  ~ ~ a r o l  evideuce thereof i s  improperly admitted. coustitutiiig 
reversible error.  to the  defendant's l~rejudice.  Szcrctjj Co. v. Rrock, 
507. 

29. Evide?ice-xo~rsuit-Defe~zdtrnt's F:vidwrce.-llpo defendant's motion 
to  nonsuit upon the  erideuce, the credibility of his evidelice is  for the 
jury, and the  ~uotion should be  denied if there is  sutficient evicleuce to 
take the  case to the jury, when considered in the light n ~ o s t  favolxble 
to  the  l~laiutiff. Clark v. &'wcancy, 630. 

30. Evide?tce-A70irszlit-TriaIs.-The tr ial  judge should corisider the evi- 
dence in  the  light most favor:lble to the  plaintiff, upon motion to non- 
suit, and the motion should be denied i f ,  so tousidercd. i t  is sufficient 
t o  sustain the  ~~la i i i t i f f ' s  cause of action. IZz~ah 1;. Xcl'hersoir, 562. 

31. Same-Co~lfracts-Inz~nortrl Coiztracts-Fraztd.-IVhile t he  law will not 
euforce a contract which i t  ~ r o h i b i t s  a s  immoral or fraudulent. a mo- 
tiou a s  of i - ~ o ~ ~ s ~ i i t  11l1on the  ericlelm rrill he denied wlieu thew is evi- 
deuce in the  1,l:lintiff's favor that  he ent?l.ec! illto the  col!tr:~ct upon 
other and lawful motives, a s  where there i.: cridence tha t  he had con- 
tracted with the  purchaser a t  a comrnissioiier's sale of laud to have 
the  bid assigued to h i n ~  aud receive the deed therefor, u11ou his paying 
the  l~urchase  price, af ter  several attempts to ?,ell the l a i ~ d  had been 
made, without result, etc.. and this with :I lawful motive, and although 
there was evidence that  his y ~ u c h a s e ,  i n  this uii~uner,  tended to delay 
or  defeat his jutlgmeut creditor while he was  attempting to compro- 

' mise the  debt. i t  being a mat ter  for  the ju1.y. I b i d .  

32. Evid~izce-~l~~~j~s-L!~?ids-TitIc~-A mnl! of t he  lands in dispute mag 
not be received ill evidence :~g:linst :lii adverse claim:lnt, though made 
hy the  county surve3-or, m11c11 there is  iio evidence tha t  the  one in his 
chain of title, for whom i t  TWS expr(wed n1)ou i t s  face to have been 
made had i t  in his possession, or t ha t  i t  TI-:I~ m:ltle :rt hi.: iust:~nce. or  
t ha t  he  had received i t  :IS xnthoritxtive 01. vorrect : the  st:ttemeut 
thereon. standill; alone, being iuaclmissible :is hc:~.rsi~y. Gutcs v. Jlc- 
Cornlick, 640. 

33. Satnc-Aricicilt Doczorro~ts-A rut111 or (Iocunie~lt IU:IS not be received 
in  eridei1c.c solely I~ecause i t  1 ~ s  the  aypealxuce of beiilg old :111d 
f:rded, for i t  11111~t have been ii! t he  l~ossessiou of ol:e i n  the chain of 
t i t le of the :~tlrerse claimant and in recognition of i t s  correctness. or 
i t  must be ~ ~ r o d u c e d  from :I  roper or  natur:tl custody, under circum- 
st:mces that  mill tend to free i t  from suspicion or f raud or  invalidity. 
A ~ i c h ~ l s ~ i z  V. Ln1~7)cr Co.. 156 N. C.. 59, cited and al~plied.  Ibid.  

34. Evirlc~~ce-l~cftci~.i.-Szitl~ciztir.it?j.-n'l~ere letters ~eceived by mail a r e  
sought to  be introtluced ulmu the  trial  a s  evidence against  the opposing 
party to the action, t he  signature of the writer or  other requisite 
proof of i t s  authenticity must also be offered. d r n d t  v. Itzs. Go., 6.52. 
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35. Evidenc~  - Parent and Child - Unequal Distribution-- Trials- Appeal 

and E r r o ~ H a r m l c s s  Error.-Where the controrersy is about the 
mental capacity of the donor to convey lands to certain of his children, 
and their undue influence over him, the admissioil of evidence as to 
an unequal distribution of his lands among his children, concerning 
which there was no serious contro~,ersy, is harmless, if erioneous. 
Plemnzons v. Xurphg, 652. 

36. EmXence- Opiqzio~z- Jlei?tcrl Capacitg-- Dccectaed Pc rsoi~s- Stntutes- 
Trailsactio?!~ und Corn mzhizicrr tioils.-After giving his opii~ion as  to the 
mental incapacity of the decease1 clonal to  make a deed sought to be 
set aside, the witness may testify as  to the circumstances upon which 
his opinion is based, including personal transactions and communica- 
tions with him, and. when properly confined, evidence of this kind is 
not objectionable under our statute (Revisal, sec 1631). Ibid.  

37. Evidence-Deeds a r ~ d  Conzeynirccs-VenInl Cnpucit~l--U?tduc Znpzte~tce 
-Pnrent and Ch~ld-Fraud-Sonsti rt-Qltestzons for JZLI g -While a 
son may make a fair appeal to his father'f iense of gratitude for con- 
sideration and attention shown him in sickness, disease, or helpless 
old age, for a larger share of his property than that of the other of 
his children, whose conduct has  been, perhaps, less deserving, he may 
not exercise an overpowering influence over the impaired or failing 
mind of his parent, caused by such condiiioni, to his own sordid ad- 
rantaye;  and where there is sufficient evidence that a n  influence of 
thih kind has been exerted by a son to procure a deed to his father's 
lands, i t  p r t a k e s  of fraud in its nature, rnd will be set aside upon 
such evidence, and a finding to that effect. Ibid. 

38. Evidence-Votto1is-11'o11suzt.-The evidence, upon a motion to nonsuit 
an action involving the mental incapacity of the crantor of lands to 
make a deed, and undue influence e x ~ r t e d  over him, should be consid- 
ered in the light most favorable to the plaintiff, and if i t  is  sufficient 
to sustain the action. when so considered, the motion will be denied 
Ibid. 

39. Evidence- W~tness- Prisoner- llndtr Denth Renterice- E ~ p t r u t ~ o n  of 
Sentence-Habeas Corpus-Statutes-JTTl~en the State has procured 
the attendance of a witness under sentence of death, the objection by 
the defendant that he could not be p1,oculed by writ of hubcrts corpus, 
ad tcstificandum (Revisal, see. 1855), is  untenable, this not applying 
to the State;  nor will objection avail that  the time set for the execu- 
tion had passed, and the witnew, being dead, in the eye of the law 
could not testify, the witness having been 1 iesent and having teitified. 
S. v. Jones. 702. 

40. E~idelzce-Imp?essio?zs-Collective Facts-C1cctr~clty.-Where there is 
evidence that the defendant's wires, hcxvily charged with a deadly 
current of electricity, came in contact with another and harmless wire 
of the defendant, and caused the death of the plaintiff's intestate, it 
is competent for an eye-witness to testify that where the rriles crossed 
they made a short circuit, producinr light, indicating that the mire5 
had not been properly wrapped. such beini. his impression of fdctc: 
under his immediate observation ant1 within his experience. Rnulf v 
Light Co., 691. 

41. Evidc~tce-Expert-Electr~~c1t~-Is9ues-Appea and Error- Harmless 
Error.-Where the defendant's liability for the killing of the plain- 
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tiff's intestate is made to depend upon its negligence in permitting an 
improperly insulated wire, admittedly charged with a deadly current 
of electricity, to come in contact with an otherwise harmless wire, thus 
producing the death, a question aslied an esl~ert ,  and affirmatively 
answered, "whether the conditions arising on the facts stated, if so 
found by the jury, would naturally and inevitably lead to intestate's 
death," while not approved, is not held for reversible error, there be- 
ing no question of the deadliness of the current, and not objectionable 
a s  involving the very fact the jury were to pass upon. Ibid. 

42. Evidence - Silence - Adnzissions - Larccnu and Rcceiring - Criminal 
Low.-The narration by a witness of circumstances, in the presence of 
the defendant on trial for receiving stolcn goods, etc., tending to con- 
vict him of the offense, is not objectionable as  attempting to show an 
admission, by his silence, of matters lie was not required to deny, 
when tlie witness also testified that  the defendant then admitted its 
truth, and a t  least harmless to the e s t ~ n t  that he relied thereon by 
his own evidence in defense. R. v. Wilson. '751. 

43. Evidepzre-Maps-Ho?nicide.-A witness may nse a map of the prem- 
ises where a homicide has been committed to esplnin and illustrate his 
evidence relevant to the guilt of the prisoner clinrged mith the crime, 
when restricted to that  purpose. S. a. Rpcliccr. 709. 

44. Evidence - Gorrr~borrttio~~ - 1dcntity.-Where tlic i~ccusrtl has denied 
that he wils present when tlie homicide. I I ~  shootin:, Il:~el bcen com- 
mitted. and :t witness 1 ~ s  testified :IS to his i(:entity t l ~ i ~ t  I IC  was a 
man she had seen leaving tlie locz~lily soon tl~ereafler.  with fnrther 
testimony thnt he was the same person who 11;1d allot : ~ t  :I tloc ou the 
road, such evidence is coml~etent in corio1)or;ltion of his i~lc~i~t i ty  a s  
the one who committed the homicide, ant1 also as  to tl~c, 1':1(,t tli:tt he 
had a pistol a t  the time. Ibid. 

45. Evidcncc-Homicirlc-ATntzirrrl Evidence.-Where the ;111~1e:11~:rnc.c~ of :I 

dog, as  it  retu?ned home after being shot a t  I>$ the 11riso11c.r :~ (~ . i~scv l  
of a homicide, is re1ev:lnt to the inqui?y. testimony :IS to I ~ i s  ( Y I I I ( ~ I I ( * ~  

is nntur:11 c?vidrnce, and an instant:uncous c.onclusion c~f the ~ n i ~ t l l  ~ ' I . !~I I>  
n variety of fncts observed a t  the S:IIIIC time in reg;lrtl to i t  i ~ , ~ ~ r ! i t > -  
tent, under the doctrine of AS. v. Leal;. 156 N. C., 643, citetl i ~ n d  :111!1!ic~{l. 
/bid. 

46. Eeidctwe-Honi icide-Ide~~tit?/-Ol,i~i iou--It is conll)c,t en t for :I wit! ir-sh 
to give his impression or opinion a s  to tlie i t lo~t i ty  01' r l ~ e  pr.i~!)~lcr 
mith a man she snw fire a pistol a t  a dog, from w1~1t she saw :rwl 
knew of him theretofore, when relevant to the inquiry, nIml the‘ tri:~i 
for a homicide. /bid. 

47. Evidclzce- CorroDorafion- ~tatcnzcnts to  Othcrs- 1Vif1rcs.c.. - wit-  
ness may testify, in corroboration of his statements on the st:~nel. t k i t  

he hnd made the same or similar statements to other persolis. / l , ( d .  

48. Eeir7e~1cc-llomicidc-Foofpri~~ts.-l~th other evidence tendilig to W I I -  

vict tlie prisoner of a homicide, it  may be shown that his shoes fitfwl 
the footlx4nts leading from the place of the crime, a s  :L circ.umst:rncc 
tending to show identity, i ts value a s  proof being greater or less, :LC- 

cording to circumstances. Ibid. 
49. Evideilce- Identification- Homicide - Clothes - Questions for Jw,rl/-- 

T+ials.--Where the prisoner, accused of homicide, has  denied that he 
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was a t  the place of the crime when i t  was committed, and there is 
evidence that a man was then seen leaving the place wearing a white 
scarf, testimony that the sheriff had referred to the prisoner's wear- 
ing a white scarf, in his presence, without his denial, is competent; 
and a s  to whether the prisoner understood that it  referred to the time 
of the homicide, or subsequently thereto, under the evidence in this 
case, was properly submitted to the jury, with correct instructions a s  
to  its bearing upon the case. Ibicl. 

50. Evidenre- Identification- Honticide-Reformatory.-Where a witness 
has testified that the prisoner on trial for a homicide was tlle same as  
a marl she saw in a reformatory, i t  is competent to show that  only one 
man with the prisoner's name hnd been in that reformatory, for tlle 
purpose of identification, in connection with the other and pertinent 
evidence in the case tending to show his guilt. Ibid. 

51. Evidcszce- Contradiction- Circumstance- Homicide.-Where the pris- 
oner, on trial for homicide, denied he was a t  the place a t  the time of 
its commission, 2nd has ~ontmdicted Ilimseif a s  to where he then mas, 
stating. among other things, that he wss a t  a certain theater, testi- 
mony of the owner of the theater in contradiction is competent as  a 
circumstance to be considered by the jury. Ibid. 

EXABIISATION. See Witnesses, 2 ; Appeal and Error, 2 ; Evidence, 12. 

ESCEPTIOXS. See Reference, 2, 5 ;  Appeal and Error, 49. 

EXCUSABLE KEGLECT. See Judgments, 1, 2, 5, 7 ;  Appeal and Error, 1. 

EXECUTION. See Wills, 2, 4 ; Corporations, 2. 

EXECUTORS ASD ADMINISTRATORS. See Husband and Wife, 3 ;  Judg- 
ments, 15. 

1. Executors and Administrators-Limitntion of Actions-Pleas-Frazcd- 
Collusion.-The administrator, in failing to plead the statute of limi- 
tations in favor of the heirs a t  law, must act in perfectly good faith, 
free from coercion or undue influence, and upon full and diligent in- 
vestigation a s  to the bonn fides or validity of the debt presented to 
him; and if he has been guilty of such gross negligence a s  to  indicate 
that he has utterly disregarded the rights of the heirs in favor of the 
creditor, i t  amounts to collusion and fraud in law, entitling the heirs 
to relief against the judgment obtained in consequence. Tzoiddy u. 
Mullen, 16. 

2. Same-Evidence--Trials-Questions for Jzcrv.-Where a n  administra- 
tor, who is the choice of the judgment creditor, and the latter's 
brother is  on his administration bond, fails to plead the statute of 
limitations on a n  old and out-of-date note of the intestate, and judg- 
ment has been obtained without pleadings filed on the day after the 
administrator was appointed and suit had been brought on this note 
in the intestate's lifetime, with nothing to shorn its termination, i t  is 
sufficient evidence to  set aside the judgment, in favor of the heirs a t  
law, upon the ground of collusion and fraud between the administra- 
tor and the creditor. Ibid. 

56176 
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EXECUTORS A S D  ADMINSTRATORS-CO?L~~?LU~~.  
3. E'xcct~tors alzd Admi?zistrators-L,it?titcltio?z of drtio?zs-Plcus,-The plea 

of t he  s ta tu te  of limitatiolls by ail administrator is  frequeiitly a just 
plea to  protect t h e  decedent's es ta te  from ulijust demauds, wlieu time 
Ilns destroyed tlle evidence. 1 bid. 

EXPERTS.  See Appeal and  Error ,  1 8 ;  Evidt'rlce, 7, 15, 16. 17. 

ESPLOSIOSS.  See Vendor and Purchaser,  2 

E X P R E S S I O S  O F  OPINION. See Courts, 7 ;  Aupeal and Error ,  31. 

GARAGE. See Nuisance, 1. 

GASOLISE.  See R'uisance, 1. 

GASOLIXE CBR. See Master and Servant,  10. 

GENERAL DI*>SCRIPTION. See S ta tu tw ,  11; Crimi;rnl Law, 9. 

GIFTS.  See Estates,  6 ;  Husband aiid K i f e ,  6. 

GOOD FAITH.  See Betterments. 

GRAXTS. See Appeal and Error ,  10. 

GUARDIAN AND WARD. See Appeal al:d Error .  21 ; Caul t.;. 4. 
Gunrditrlt a ~ t d  Tt'trrd- Aftor)le!~ n ~ ? d  C:lie!!f- :I l tc1r!?c,7/s' Fccs- Avtor~?~t- 

Cot i~~ts- ( 'o~i t~~t~ct~~~-~T' l iez~e  i t  is  1)rc~per for  the  attoriieys for a ward,  
employed I I ~  t h e  liest fr iend, to rcceirc cnm~)ensatioii out of the  estxte 
fo r  the 1)roi;ecution of a n  action :~zniiiqt t l ~ e  gu:~r t l i ;~n ,  the  ;lmoiillt is  
fo r  the  sole c1ctermin:ltion of tlle court. ir'respcc'tire of : ~ n g  contract  
t h a t  may have Iweu in:!tlc, to Iw fixmi v i t h  rc-.;rrtl to the w l u e  of the  
services in relation to  tha t  of the  e s t a t e ;  ant1 untler the circulnstmces 
of this case, tlie Supreme Court, oil : i l~ l~e :~ l ,  retlncccl the  amount. fised 
by the  Superior Court judge, f rom $1,000 to $500. I n  r c  Rtonc, 387. 

HABEAS CORPUS. See Evidence, 30. 
1. B n h c n s  Corpics-111fnnts-Pnrc?tts.-The parents a r e  primn fncie enti- 

tled to  t he  custody of thcir  minor chi'tli,en, with the  preference in 
favor of tlie f :~tl ier ,  if the choice is 1)etween them. \~11e11 they al 'e  
equnlly worthy a11:l fittetl therefor ;  tllouv,h. wheir 110th a r e  eqn:tIly 
worthy. i t  may Ile nwartlctl to tlie motller when i t  is  ahowil tliat t he  
best n7elf;rre of the  child requires it. 1~ 1.c dfcunx.. 307. 

2. K1~nic-l\'onrc.sir7c~zt P ~ r f ' i l t - ~ ~ d ~ r ~ - ~ ~ ~ ? t ! ~ ~ - J ~ l r i ~ d i ~ f ~ ~ l ! . - ~ ~ ~ l e ~ e ,  on 
appcnl in hubecis ror1in.q groc.cctli~~!z broucht by the  wife to ol)tain the 
custody of h r r  inf;rnt t lnwhter  from llcr hushantl, it Ilas bee11 found 
upon suppo~t i i ig  eritlence tiltlt the  I~ns l~nn t l  is  ni~fit tr t l  to  retail! the  
child ; t ha t  he  hntl theretofore left i t  with i t s  mother in azlothrr Sta te  
and  had secretly taken tlie child therefrom and brouzht i t  to this 
S t a t e  slid placed i t  with tiis own mother ant1 sisters. who were well 
qualified arid sui ta l~le  therefor ;  :!lid also tliat t he  mother was  a fit imd 
suitable persoil to  h a r e  her chi!d ant1 cive i t  tlle support, care  and at- 
telltion i t  required : Hcld, t ha t  oil the fac ts  presented in this record, 
a n  order of the  lower court awnrtlin,rr tile custody of tlie child to  t he  
motlier i s  a proper one;  and a requi:?mmt t h a t  she should permit the  
child to  visit i t s  fa ther  here. and, I~eiiig a nouresident, tha t  she  give 
bond to obey the  orders of t he  court ,  i s  improperly made. Ib id .  
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HABEAS CORPUS-Contiaztcd 
3. Hahcas Corpus - infants - UnsuitaOle Fa the r  - Custodu Dclegnted- 

Riglrts of Jlothcr.-Where a nonresident mother has properly been 
awarded the cuqtody of her child in habeas corpus proceedinss in the  
courts of this State, against the claim of her husband, i ts father,  and 
i t  has been found that the father of the  child is an unfit and unsuit- 
able person, the fact that he had placed the child with his own mother 
and sisters. who a re  fit and suitable. will not have any effect upon the 
rights of the mother to i ts custody. Ibid. 

4. Habeas Corpus - Parelzts - Wife - Independent Domicile.-Where the 
miqconduct of the 11usl)and has forced his wife to leave him, she may 
acquire an independent domicile which may detrrmine that  of an in- 
f an t  chi'd who%e tnqtody she ~ e e l i s  to obtain in the proceedings in 
htcbcas coypus against her husband. Ibid. 

5. Brrhcas Corpz~s-l'nre~~ts-So?zresidcnts-Courts-Jtcrisdiction-Forciglt 
Domicile-Azcnrds Tot  Final.-Bn award in haliens corpus proceed- 
ings does not filially determine the rights of the parties to the custody 
of the child sought in hnhercs corpus proceedi~gs ; and where, in our 
courts, tlie award hns been in favor of a nonresident mother against 
the  father of the child. tlie courts, properly established and haring 
jul~isdiction a t  the domicile of the mother, may further hear and d e  
tennine the nmtter touching the care arid coutrol of the child on such 
cliar~ged conditions, proyerly estnblislied, tha t  would require it. Ibid. 

HARULESS ERROR. See Appeal ancl Error,  3, 5, 7, 54; Instructions, 3 

HEALTH. See Contracts, 6 ;  Drainage Districts, 7 .  

HEIRS.  See Cbta te~ .  3 ; Wills, 1 ; Deeds and Conveyances, 3. 

HIGHWAYS. See Roads ; Road Districts, 3. 

HOLOGRAPH. Sce Wills, 6, 10. 

HO3IICII)E. See Appeal and Error,  57;  Evidence, 43, 45, 46, 45, 49, 50, 51. 
1. IIon~iridc-V1i,:dcr-dcccs.sor~j-Cri~?ei?ia1 Lnzc- F2vidcncc- Statutrs.- 

Testimony tliat the accused h ; ~ d  :lslied the o ~ ~ e  conricted of t.he murder 
of her 1111sl)altd to kill him, and tliat he actorn;~lislietl tlie act the morn- 
i n s  afterwarcis, a t  the place she desii.nated, is sutiicient for a conric- 
tion of murder, a s  an accessory before tlie fact. Revisal, see. 3287. 
S .  5 .  Jo~ ics ,  702 

2. Homicide - Xurdcr - Evidcuce - Accomp7icc.-The nnsupported testi- 
mony of an ;~ccomplice is sutficieut for convictiou of murder, tl1oni.h 
ericlence of this ch:~r:~cter should be received with caution, and the 
court, in his discretion, may so instruct tlie jury. ihid. 

3. Hot~licide- 111 unlcr- Yoticc- L'vide~~ce- Trials.-When there is suffi- 
cient evidence to establish the f:~ct that rhe prisoner, 011 trial for mur- 
der in the first degree, hat1 committed the homicide, i t  is competent to 
show that the deceaketl had $180 on his person on the evei~il~:: before 
his body wtl5 found, when he and the prisoner were drinking together, 
and had only a few dollars tlie following morning, and that tlie pris- 
oner soon thereafter, when a r ~ e s t e d ,  h:ld $446 on his person, a s  tend- 
ing to show that robbery mas tlie motive of the homicide. 8. v. At- 
wood, 704. 
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HOMICIDE-Contitwed. 
4. Homicide - Bfurder - Evidence - I?zsfrtictions.-TVhere the  prisoner, 

accused of murder,  has  denied committing the  crime, and  that  he  had 
dragged the  body from his door and corered up the  signs thereof mith 
sand, which the  evidence tended to show had been done, and there- 
af ter  admitted the  Billing and dragging the body away, but relied 
upon justification, i t  i s  for  the jury to  estimate the weight to be given 
to  his esplm?ation, under all  the circumstances leading u p  to the  kill- 
ing and connecting him with i t ;  and a request for  instruction that  the 
jury could only consider his removing the  body, a s  i t  may throw light 
on the Iiilling, and if this had been clone under circumstances justify- 
ing it. they could not consider the eritlence of the removal of the body 
a s  being a crime, was  properly refused. ibirl. 

5. Ilomicide - Bfurdcr - Chnrncfcr - Sub~tnn t ivc  Boidc?lc.c.--Where the  
prisoner, accu~e t l  of a homicitle, testifies to matter in justification or  
to t l isl~rore inferences to  be c l r a ~ w  from the  evidence  g gain st him, he 
pnts his character a t  issue, both a s  a witness and defendant, ant1 the  
jury mny co~~s i t l e r  the  evitlence of charncter ns su1)stnntive evidence 
of whether lie would o r  would not commit a crime of the  l i i~ ld  charged 
against him. Ibitl. 

0. IIornicide - Hrcl-der - Dcrrdl?] TBcnpon - Unlice- I ' t^e.s~~~r~ptiolz~- El%- 
dcncc.-Where a homicide is admitted or pl'orcn to 1i:lve been (lone 
with a cleatfly weapon, the lam presuntes malice, a11i1 the bnrtlen is 
upon tlie prisoner to show matters in excuse or  mitigation. Ibirl. 

7. I lon~ic ide  - Instructions - Euidcnce - Intcvtt - "Eithcr" - TVorcTs nnd 
I'l~rtiscs.-Ul~on a tr ial  for murder, the  prisoner and his near  relatives 
testifictl in I~ehalf of the  tlefeuse, m d  the wife and mother of the tle- 
ceased in liehalf of t he  S t a t e ;  and n charge by the court t o  the  jury 
that they were to s c r u t i ~ ~ i z e  the testimoi?y of all  these witnesses, but 
after (loins so, if they found tlie testimony of "cithcr" of the  witnesses 
n -o~ thy  of Ixlief, to x i re  i t  the same weight a s  if the particular witness 
had 110 interest ill the  result of the  verdict, i s  not erroneous, the  word 
"cither" being used in the sense of "any," 2nd referring to  a11 of these 
witnesses. 8. v. Wcrzt,-. 545. 

8. Ilo?nirirlc-Ezirlcnce, Circu?nstnntial.-TYllere :he prisoner, tried for  a 
homicide, denies that  he  was  l~ re ren t  a t  the  time. the Sta te  may show 
that  he wns present 1157 circumstantial evidence, which, in this case, i s  
he!d sufficient to be submitted to the  jury. S. u. Kpcncer, 509. 

9. Ilonzicide- Xurder- Etiidence- Deadly TVeapon-Jlanslaughfcr-Jiiti- 
gnfio~l-Burden of I'roof-Instl-z~ctions.-IT711ere the  evidence tends to 
show that  the  homicide was  committed mith a pistol, fired by the  ac- 
cused three times, each shot taking effect, and tha t  h e  shot tlie hus- 
band of the  deceased a s  h e  a f t e r \ ~ ~ r d s  approached the  house, without 
evidence in his behalf tending to reduce the crime to  manslaughter, 
and his sole defense mas that  he  was  not there a t  the time and conse- 
quently could not have committed the  crime, with sufficient circum- 
stantial  evidence to convict him of i t ,  there i s  no element of man- 
slaughter in the  case, and a n  instruction to  the  jury to t h a t  effect is 
proper. Ibid. 

10. Bomicide- Dcadlu Weapon- Xalice- Presumption-Courts - Verdict 
Directing-Trials-Instructions.-Evidence tha t  t he  prisoner killed 
the deceased with a deadly weapon, in this case, by striking him mith 
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the barrel part of a double-barreled gun, raises a presumption of mal- 
ice, which he must justify by showing matters in mitigation or es- 
cuse; and a n  answer of acquittal on an issue as  to murder in the 
second degree may not be directed thereon by the court. S. u. John- 
son, 722. 

11. Homicide-Threats-Evidence-Tria2s.-Threats made by one accused 
of homicide, though uttered while under arrest, are  admissible as evi- 
dence on the trial, when they were voluntarily made, or without 
threat, compulsion, or inducement. Ibid. 

12. Same-Tl~reats-Motive.-Testimony of continuous and repeated threats 
made by tlie prisoner on trial for a homicide, against the deceased, UP 
to six months before its commission, and of a feud between them, 
growing out of a dispute over certain lands, of some years duration, 
are competent evidence a s  to motive, upon the trial. Ibid. 

13. Snrnc-Feud-Possessiolz of Lands.-Where a feud over lands existed 
between the prisoner upon trial for a homicide and the deceased, a 
witness may testify that the prisoner was in possession of the land, 
upon the question of motive, such testimony not being objectionable as  
an expression of a legal inference. Ibid. 

HUSBAND AND WIFE. See Principal and Agent. 5 ;  Bills and Notes, 4. 
1. Husband nnd Wife-Xarried TVo~tlex-C'ont?ncts-Separate Proprrt2(- 

Co~~stitutional Law.-The real property of the wife, whether acquired 
before or after marriage, remains her sole and separate proPerty 
(N. C. Const., Art. X, see. 6 ) ,  and therein the husband has no vested 
interest, but merely the power to refuse his written asseut to her con- 
veyaiice thereof. Kilpatricl~ v. Kilpatrick, 182. 

2. Husbcind and Wife- Married Women- Conveuance to Husband- Pro- 
bate-Certificate-Statutes.-JV11ere the wife has conveyed her lands 
with her husband's written consent, and with the consent of all par- 
ties takes a mortgage back on the same dny and as  a part of the same 
transaction to secure notes given in part payment of the purchase 
price, payable to herself and husband jointly, i t  is not evidence that 
she made him an unqualified gift, either of the i~etes  or a half thereof, 
and they remain her property as  fully as  the land for which consider- 
ation alone they mere given; and the transaction comes within the 
express letter as  well as  the spirit of Revisal, see. 2107, making a con- 
tract between husband and wife void which changes a part of her real 
estate or impairs the body of the capital of her personal estate unless 
in writing, etc., and unless i t  appears in the probate, to the satisfile- 
tion of the ofiicer "that the same was not unreasoriable or injurious to 
her," etc. Ibid. 

3. Same- Executors and Administrators- Desccrlt m d  Distribution.-In 
an action by the personal representative of the deceased wife to re- 
corer notes from her husband that were given in consideration of a 
sale of her real property, with mortgage back, and payable jointly to 
her husband and herself, but void under the provisions of Revisal, see. 
2107: Held, the administrator is entitled to recover them to settle tlie 
estate of the decedent and for distribution among her nest  of liin. 
The husband, tlle defendant in this action, may not hold the same 
under the recent statutes of distribution (ch. 166, Laws 1913, amended 
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hy ch. 37, sec. 2 ) ,  but is  entitled only to his distributive par t  through 
the  administration. Ibid. 

4. Husband and Wife-Wife's Scpnrafe Fstnte.-A wife i s  entitled to her 
separate estate, and to receive the rents and profits therefrom, whether 
living with or  apa r t  from her hushand. Sclson v.  Selson. 191. 

5. Same- Bcttcrn~cnt- Fr/uit?j- Stntzrtcs.-Permanent improvements put 
by t h e  husband upon the lands of his wife. lrnowing that  the  lands 
mere h e r  separate estate, and not I)$ nlistake in llonest belief t ha t  
they were  his own, does not entitle him to  r ~ c o ~ e r  for Iwtterments, 
upon any principle, equitable or  otherwise. Ibid. 

6. Hushand and Wife - Wife's Sepnrate Estnte-  Improvements - Gift- 
Eguity-Liens.-IThere the hushand linowincly places ~)erm:ilierit im- 
provements on the sepnrate real es ta te  of his mife, they mill be pre- 
sumed. nothing else appearing, to have been a gift to the mife. mid no 
equitable lien in his favor can be presumed. d r r i i~g ton  v. drrington, 
114 N. C., 119, cited and applied. Ibid. 

7. Husband and  Wife-Deeds and C o ) ~ . ~ . e ~ a i ~ c e s - W r i t t e ~ ~  Consmt-Consti- 
tutionnl Law.-Article S, section 6,  of our  Constitution ru!tkes the  
writ ten consent of the hushand necessarv to the  wife's conveyance of 
her  lands.  Stallings v. Walker', 321. 

8. H t ~ ~ 7 ) n n d  and  TVife-3fortgn,qcs-l"orc~~10.sure-Teil(tnt bjl th(' Cn rtes?/- 
Hzcsband a P~~rch,a.c.cr-Title.-TTThere n h11sl)nnd and his wife have 
given a deed in  t rus t  t o  secure an  endorser on their  joint note to  a 
b a n k  and upon default  in payment, af ter  the death of the wife, t he  
trustee forecloses, and i t  appears tha t  t l w e  were children of the  mar- 
riage born alive capable of inheriting, the  husband has  81 life estate in 
the  land a s  tenant by tlle cnrtesy, and he  may hecome the  pllrcliaser 
a t  the  sale to the  extent necessary to protect his own intwest,  and 
upon the  payment of the  purchase price acquire a good ti t le when 
there i s  no suggestion of f raud o r  unfai r  dealing in the  trmsaction. 
Wilson v. Vrccland, 505. 

9. Huahnnd nnd Wife- Dcctls and Conccynnres- Scparrrte Estnte- Pur- 
chnsc of I,and.s-Rcsulti~~g Tr?ist.s-Tenn?~t h!j the Cztrtcq-Descent 
and D i s t r i b ~ t t i o ~ ~ - D c v i ~ ~ e - C o ? ~ ~ s t ~ l ~ n T  Lrrw.-Tlie purcllace hy tlie 
hns l~and  of land with money belonzlnq to the  separate estate of the  
wife, with conveyance to the 11usb:lncl and wife l ~ y  entirety, i s  not a 
gift by the  wife to her husbnnd of hcr  personal property. and, though 
thus col~veyetl a t  her  request, creates a resulting t rus t  in the lands in 
her  f avor ;  and af ter  her death,  in the  abscmce of devise (Constitution, 
Art. X, see. G ) ,  the hnsbantl, a s  tennnt hy tlie curtesy, acquires :I life 
interest therein, and upon his death tlle land descends to the heirs a t  
law of the  wife, a child of the marriage in the  present instance. Dcese 
v.  Decse, 527. 

10. Hushnnd a71d TT'ife- Dccds and Coill'c*,ynnce.s- Srpnratc  U.state- Jus-  
ticm of fhc l't>nr.c-Ccrtipcntc~-Stnlzrfcs- Proljtrtc- Courts.-Where 
1:md. purchased with the wife's selxlrate estate, 1i:ls been conveyed t o  
the ln~s l~ :wt l  i ~ n d  wife, the conveyance, if otlierwise sufficient to apply 
the  I:rw of irt* ucrrcxcentli, moulcl lie inoperative to  do so upon the  fail- 
u re  of tllc justice of the  peace to make tlle certificate required by Re- 
visal, ecc. 2107. Ibid. 
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11. Husba+zd and Wife-Wife's Separate Property-Deeds and Convtf/ances 

-Probate-Stattitts-Adverse Possessio?t-Equitfj-Clod on Title.-- 
Where the wife conveys her sepnrate realty to her huqhand under a 
deed void for failure of compliance with Revisal, see. 2107, as  to the 
execution and probate of the wife's deed, the living thereon of the hus- 
band and wife until his death, and her continuinq thereon thereafter, 
affords no evidence that he obtained and held the lands adversely to 
her, and a deed subsequently made I?$ her to another cannot be con- 
sidered as  a cloud upon the title to  the lands of the husband's heirs a t  
lam. Shermer v. Dobbins, 547. 

13. Ht~sband and Wife-Wills-Wife's Separate Propert?/--Deeds and Oon- 
zieyances- Void Dced- Statutc- Election- Estoppel.-A wife is not 
es to~~ped  by taking under her husband's mill to deny the validity of 
her ( l e d  conveying to him her separate reylty, void for noncompliance 
with Revi.al, see. 2107, when there is nothing definite in the will to 
show that he was attemptin? to deviqe her separate realty or to put 
her to her election, and the devise to the wife mas evidently in lieu of 
t!~e year's provision and dower. Ibid. 

13. flusband and Wife-Wife's Separate Propcrty-Deeds and Cott?;eyn?~ccs 
-Void Deeds-E~vide1zce-Dec7nrations.-Oral declarations of the wife 
a re  incompetent to give validity to her deed to her husband of her 
separate realty, which is void for noncompliance with the Revisal. 
cec. 2107. Ibid. 

14. Husband and Wife-Wife's Separate Property-Dceds and Cotweycztms 
-Probate-Stntzct~s-Vozd Dceds-Adverse Posression-Title.-There 
is no presumptio~l of ouster or of adverse poqsession in favor of the 
husband havinq children of the marriage, upon evidence tending to 
show that he lired with his wife on her separate r e a l t ~  during their 
joint lives, such a s  to ripen title in him under her void deed. made 
without compliance with Revisal, see. 2107, regarding the execution 
and probate of the wife in such instances, a stricter degree of proof 
being required in such relationchip. Ibid. 

HTDRAKTS. See Municipal Corporations, 3, 5. 

IDENTIFICATION. See Criminal Law, 5, 49, 50. 

IDEKTITT. See Evidence, 44, 48. 

IMMORAL COKTRACTS. See Evidence, 31. 

IMPLIED PROMISE. See Parent and Child, 5. 

IMPRESSIONS. See Evidence, 40. 

IMPROVEMENTS. See Husband and TT7ife, 6 ;  Landlord and Tenant, 1. 2. 

INADVERTENCE. See Judgments, 21. 

INCEST. 
Incest- Seduction- Criminal Law- Accomplice - Influence - Evidence- 

Qucstio?~s for  Jury.--While, generally, an action will not lie when the 
plaintiff must necessarily base the cause of action on her own vio:a- 
tion of the criminal law, and a single act of sexual intercourse, within 
the prohibited degree of consanguinity, constitutes the offense of in- 
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cest, the consent of the female is riot always essential to  the guilt of 
the male; and where the defendant is the grandfather of the plaiutiff 
in a civil action, and there is evidence tending to show that he had 
raised her from her infancy; had slept in the same bed with her, and, 
a t  the age of 16, by the exercise of his influence, had induced her to 
believe the act was not wrong, and thus designedlq accom~~lished his 
purgoce when slie was innocent and virtuous: Held, it  is for the jury 
to determine whether the plaintiff was a voluntary accoml?lice ill the 
com~nissioii of tlie crime, or ~vliether slie yielded under the undue and 
domiliating illfluelice of the clefelidant. Stridcr v. Lewcy, 448. 

INDEPESDENT COSTRACTOR. See Contracts, 10, Kegligence, 8 

ISDEX. See Register of Deeds, 1. 

ISDICTABLE OFFESSE. See Slander, 1. 

IKFAKTS. See Judgments, 8 ;  Habeas Corpus, 1, 3. 

INFLUESCE. See Wills, 2 ; Incest, 1. 

ISJUNCTIOSS. See Elections, 3 ; Trusts and T~.ustees, 11 ; Nuisance. 2 ;  Tax- 
ation, S; T'eudor aiid Purchaser, 5. 

1. Jizj?~-izctioit-Jlcdg?,zc~lt-Estoppel.-All injuitction ol)tainetl in a former 
action between tlie same parties, oil the qiune wl~ject-matter,  xi11 not 
opelate as  all esto1)pel ill tlic 1)resent suii, the remetly being bg eiiforce- 
nieiit of that  judgment, aud not by a liew action. GI~ute v. Shufc. 46". 

2. I?tfunrtioin-Pttblic Policfj-Vultiplicit!/ of Szcits-Stoc7;-No-Fe?tcc Lnzo. 
Wl ie~e  a l~rol~osed "no-fence" district has not been est:iblislierl accold- 
iuq to the statute (Revisal, see. l G i Z ) ,  equital)le relief by injunction 
will lie against those who permit their stoclr to ruu a t  larue aucl tres- 
pass up011 tlie rislits of others, ~11011 tlie ground that surli is aguii~st 
tlie well-settled policy of tlie State, alid that multi1)licity of suits will 
be prevented. .Ilnrshbur?z u. dams, 51'7. 

IXJURY. See Damages, 1 ;  Master and Servant, 13. 

INXOCEKT PURCHASER. See Baiilrs and Banl;in,q, 3. 

I N  PAR1 DELICTO. See Juclgmeuts, 20. 

ISQUIRY. See Receiving, 3. 

IXSANITY. See Wills, 3 ;  Statutes, 12. 

IR'STRUCTIOKS. See Evidence, 3 ;  Appeal arid Error, 10, 5'2. 54, 5 6 ;  Vendor 
and Pl~rcliaser, 2 ; Carriers of Passenger\. 3. 4 ; D,~in,t<es, 2 ; Ii:lilro,ltls, 
7, 17, 18, 20; Verdict, 2 ;  ICjectment, 2 ;  Seuliyeiice, 9 ;  Tac:ltioii, 2, 5 ;  In- 
surance, File, 2 ;  IIornicide, 4, 7, 9 ;  Contracts, 42; Receiviw, 2 ;  Crirn- 
iual Law, 3 ; Seduction, 6. 

1. I?t,strt~ctio?zs-Zssrccs-Co?zsoIidntcd Actirms- h'vidci! t c- Colttrctdictio~ts 
-Appcul tr-itd Error-Rcmrsible Error.-Where two :~ctioiis are  con- 
solitlated a~lcl tried top.?thcr, by conhelit, and inl)mittetl to the jury on. 
one set of issues, aiid the evidence 111 olic of t1ic.e il(.iioiih, to the 
negliqence alleged and the da~nnge-, i i  mute~i , l l l j  cliffelelit ant1 con- 
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4. I n s f r ~ ~ ~ t i o ~ ~ . s -  I~i(.omplefe Ch~ryc - l ' hnses  of I$cidci~cc.-Where the 
trial  judge :wsnmcs to charge the 1:rw upon one 1)li:lse of t he  evidence 
ill controversy, tlie charge is iiicoml)lete unless embracing the  law 
apl11icdl)le to tlie respective contentioils of c:rcli party to tlie action. 
Lcn v. Utilities Co., 612. 

5.  I?~s tr~c . t io~~.s -Verdic t  Dirccti~ty-Wrifteat C r , i ~ t r ( t ~ t s - P ~ o l  Evide~lce.- 
TVhere a writ ten coutract is  alleged and sued oil, without allegation 
or  cvideiice of fraud. and the evicletice sought to lie introduced ouly 
tentled to vary tlie admitted n-ritiug. a n  instruction by the  court  tha t  
if tlie jury believed the  evidence, ro answer t l ~ e  issues in the  plain- 
tiff's fk~vor is  a proper one. (fallozcu!~ v .  Goolsliy, G:M. 

6. Iizstrrtcfio1i.s - I S S ~ ~ C S  - Ecideiice - R(s t r i~ t io~~~ . - \Vl re re  i l  deed is  at- 
tacked for wau t  of meittnl capacity in the donor and undue iufluence 



rzcrc.ised upon him, and there i s  wlevnlit c+tlenct t ha t  there had 
Iwcn a n  unequal division of his property :inlong hi.: rllildrtw, t he  par- 
ties to  t he  action. the decl ;~rnt ior~s  of o i ~ c  of the  1~:trties thcrcof should 
be restricted to hi!: interest, and a chqrce of t he  court wliicli confines 
t he  consit1er:ltion of the  jury to  the  rleclarnnt and directs them not to  
affect tlle others in lilie interest, is  n prolwr oil?, t he  ~ ~ r c w m l ) t i o n  be- 
in7  t h a t  t he  jury will properly r e s ~ r d  t h e  instnlctio~r.  I'lcnriito~fs u. 
Mztrpli c ~ ,  6'71. 

7. R ~ Z ? I I ~ - R C ~ ? ( ~ S ~ S - I Z ~ L T C S  of Co~~rt.-\Yllere the  t lrr l : tr i~tiol~s of a par ty  
to  mi action a r e  atlmissih!e a s  to hiin niolic. il~itl the  juclw llxq so in- 
structed tlie jury, a n  objwtion tha t  the  instruction wixs not sufficiently 
det i~ i i te  m-ill not Ile sustained. m ~ l e s s  thc~re was  ;L rwlncst to  m:ll;e i t  so, 
which wns refuwd. Supreme Court Rule 3 0 .  27. 164 S. ('.. 4:%X. Zbid. 

9. 1n.sfi~11c~tioir.s - Coi!toltions -'Ohjcctioi~s t rn t7  Is'sceptioi~s - .-ippenl and 
K?.ro~~.-hl iss ta tcn~e~~ts  made i11 the  clxar%re of the  judge a s  to  t he  con- 
tciltii~i~.: of the  ~ i ; ~ r t i e s  will not be eoncitleretl on :r1q1eal when not 
c:~lletl to tlic nttention of t he  court  a t  the  proper time fo r  him to cor- 
rect thcm. S..?.. Rpoico-, 710. 

IXSC'I~AS('I:. See Insur:~nce.  F i r e :  Appeal irntl Error .  3 :  S e w  Trials,  3 ;  
I ' r ir ici~~al ant1 Agent. 15, 16. 

1. Ixsiirniicc. 1,ifc-Cllrriigc of Be i1 !~ f i c in r !~ - -~o i f !~ i t i 0 l l~~~  Ii1fc1~cst~s-.4ppli- 
ctrtio~i-l:1t7c.s I I I I ~  I:cy~tTatioi~a.-h lwlieficiary nntler a l ife insurance 
policy, with reawiinl)le rules and regiilntioirs of the compnliv pro- 
vitlill- Ilr:~t t he  i l~au~ .ed  may chitnye, t he  benefici:~ry i~c.qiiires only a 
coliditioi~ interest  under the  terms of the  policy nnti l  tlie cleat11 of t h e  
i~rsuretl  : :~iid where the  l~olicy or rules of t h e  insurer l n w i d e s  t h a t  
such rli:~n<e inny Ile made in a particular way,  the  method prescribed 
i;hou?tl be fol!owed : but when the  insured,  by his affirmative ac t ,  ha s  
s~~l)st ; tr i t ial ly done ;ill t11:xt is required of him, or what  he  is  reason- 
:ll~ly ; ~ l ~ l r  to  (lo. to effect :I c1i:lnge of t h e  I~eneficial'y. with ~iothii lg 
reiii:~iniiig to be done c s c e l ~ t  the  mii1isteri:ll ac ts  of the  iltsurer, t he  
coiisci~t of tiit. I~eiieficiary is  not 1lecess:rry m d  t h e  c1i:~nge will t ake  
effect tliouch tlie form:~l  tlet:~ils :Ire riot completed by the  iiisnrer be- 
fore  the  drnth  of t he  insured. The company itself corlse~~tecl in th is  
?asp. Wootciz c. Order of Odd i7c I lo~o~ .  52. 

2. Snmc-Eqllit!j.-TTThere the  insured, given tlle r ight to chmige the  bene- 
ficiary in his policy of l ife insurance, has  pursued the  course required 
by the  policy and the  rules of t he  :issocintion, and have clone all  .in h is  
power to  make the  change, hilt dies hefore the  new certificate i s  actu- 
:illy issued, leaving only the  ministerial ac ts  of the  coni1)any t o  be 
done in perfecting the  change, equity will decree tha t  to 11e done which 
ought to  be done, and will ac t  a s  though a new certificate had been 
issued or t h e  change contemplated had been made. Ihid. 

3. Same-Acccl~tancc-TI;aiver.-lIrhere. under t he  rules and  regulations 
of a l ife insurance company, t he  insured i s  given the  r ight  to change 
the  beneficiary, with the  consent of t he  company, the  required consent 
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INSCRA\S(.'R--Co)l ti,! lcctl. 
is solely for  i ts  protec.tiol1, which i t  111:ly waive 1)y : ~ c . c c ~ t i l ~ g  the  writ-  
ten notire ant1 m:rliili~ m t r y  of tht1 c11aili.e or1 i t s  ])olic3y record, e tc . ;  
and the  benefici:lry, as cli;~i~i.cd. 11:rrirlg :in iusur;ll)le interest. will be 
entitled to  the  proceeds of the  llolicy. thouyli the  coml)rniy hnd issued 
the  ne\v policy thereafter,  anid af ter  t he  death  of t he  i i~siired.  I b i d .  
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officials, or included within the terms, or referred to or attached to the 
policy thereafter issued, are  not binding a s  a part of the policy con- 
tract. Ibid. 

11. Insurance-Reformation of Contracts-flquitu-Principa.1 and Agent- 
Local Agents.-Evidence tending to show that the local agent of a life 
insurance company had furnished tine insured his estimate of value of 
certain optiens contained in the policy thereafter issued by filling out 
spaces left in printed forms sent out by the company, and without evi- 
dence that its proper officials either knew of or ratified them, is  not 
sufficient in a suit to reform the policy for mutual mistake or fraud. 
Ibid. 

12. Insurance-Principal and Agent-Local Agent-Options-Policy Con- 
tract-statutes.--The exercise of an option given by a mutual life in- 
surance company to one of its policy-holders of greater value than 
that given to the others is an illegal and void discrimination. prohib- 
ited by our statute and general principles of law. Ibid. 

13. Insurance - Reformation of Co~atracts - Eguitv - Laches.-Where the 
plaintiff has accepted a policy of life insurance and kept it  for fifteen 
years without objection, she has lost, hy her laches, the equitable 
right to have it  reformed for fraud or mistake. Ibid. 

14. Inszcrance-Fraud-Policu-Co?ztract-Svai-here the insured, be- 
ing able to read and write, after having kept his policy of life insur- 
ance in force for a number of years, seeks to avoid it  and recover the 
premiums he has paid thereon, on the ground of fraudulent repre- 
sentations by the defendant's agent a s  to its paid-up value, and it 
appears that he had paid another premium thereon after he had been 
correctly informed a s  to the facts, which were clearly expressed in 
the face of the policy itself: Hcld, he was put to his election before 
the payment of the last premium, either to invalidate the policy upon 
establishing fraud, or to recognize the ccntract a s  written, and his 
voluntarily paying this premium after knowledge was a waiver of this 
right, and barred his action based on the ground of the alleged fraud. 
Arndt v. Ins. Co., 653. 

INSURANCE, FIRE. See Appeal and Error, 46. 
1. Insurance, Fire-Denial of Liability-Proof of Loss-Waiver.-The in- 

surer's denial of liability upon its tire in:;urance policy is a waiver of 
i ts  rjght to require the proof of loss therein specified. Mercantile Co. 
v. Ins. Co., 545. 

2. Insurance, Fire-Title-Encumbrances- Paument- Evidence-One In- 
ference - Verdict Directing - Instructions.-Where the policy of fire 
insurance specifies . that  the title to the property destroyed is  in  the 
insured, testimony of the insured that  there had been a chattel mort- 
gage thereon, but i t  had been paid off' and discharged before the issu- 
ance of the policy, permits but one inference to be drawn, if found to 
be true by the jury, and an instruction to that effect is a correct one. 
Ibid. 

3. Insuru~tee, Fire-Contract-Title-Deeds and Conveyances-Registra- 
tibn.-,4n unregistered deed to lands is  good as  between the parties, 
and meets the requirement of an insurance policy as  to uncouditional 
ownership of title, when executed and delivered before the issuance of 



IXSURANC'E, FIRE-6'o)ltinucd. 
the  policy, with consideration paid and sufficient to pass the  title, 
thouyh reqistered thereafter. P ro f f t t  ti. Ins. Co., 680. 

4. Jnsurnnce, Fire-Polic?/-Contract-Proof of Loss-Waiver-Prilzcipnt 
avd Agcilt.-The proof of loss required in  a policy of fire insurance 
mny be waived by the  acent and attorney of the insurer having the  
nt l ju~tment  thereof in charge for  his l?rii~cip:~l, a s  where he  informed 
the  insured that  nothing fur ther  was  required of him when this proof 
had ]rot been made. Ibid. 

5. Iizsur(rii(.c, Fire-Z'olir?/-Co~~trflets-De~zinl of Liability-Nniuer.-I%- 
ccl~tion made to evidence on the  examination of the  witness-in-chief, 
ant1 not given utrtil his rei-'sa~nination, should he ohjectetl to a t  the 
time of i t s  :~tln~ission, for  t he  exception to  i t s  admission to be passed 
nlron on ap1)eul. I l ~ i d .  

G. Iiixurnilcc., Fire-Proof of T,oss--SVni~er.-A motion to nonsuit, i n  an  
;~c.tioll to recover the  loss, 11y fire, untlcr an  insurance ]ro!ic)., ulroll the 
g i m ~ ~ r t l  tlrat thc  ~wlu i twl  ]]roof of loss hat1 not been rnatle by the in- 
snrctl. will Ile tlenictl whew there is  eviclelice of n waiver thereof lrg the 
:iutliorizetl n q w t  of the  insurer. I b i d .  

7. I i~ ,s~irn~rc~c.  Fir(.-I'olic!j-Co~~trtrctx-I'roof of Loss-Denial of Lirrbility 
-117tricer-The t1eni;ll of 1i:~l)ility for  loss under a ~ o l i c y  of fire insur- 
:~lrcc~ 11y tlre l)rcsitlt'l~t :tilt1 treasurer of the insurer is :I rnaivm of the 
sti l)ul;~tion of the polivy requiring l~roof of loss. Ibid.  

ISTI~:I;I:Sr1'. See Insuriuncc. 1 ; Bills and Notes, 1 ; .Tudjiments, 13, 14; Princi- 
11:11 m t l  Agciit, 10 : I ' a r t n e r s h i ~ ~ ,  4 ; Parent  and Child, 5. 

ISTERSTATI~:  COhIJII.:IL(:I< ('OJIJIISSION. Sec Carriers of Freight. 

ISTI.21LVESOIt. See Cills mid Kotes, 2 ,  3. 

ISVA1,II)ITT. Scc Jutlqmciits. 25. 

ISSUES. Scc 1:cttclwc~nts. 1 ; Inftructions,  1, G :  Stltte's I,ands, 1: Appeal and 
I : l ~ o r ,  9. 1::. 44. 4X 40 ; Iteference, 2, 5 ; I*:jectment, 1, 2 ; Kew Trials,  1; 
I:vitleiit.c, 41. 

I.ssrtcs - *'or)t~ -- S~iliic'ic,irc.!l.-Tlie form of issues submitted to  the  jury 
~ i l !o r~  tllc trill1 of an  action is  im~n;itcrial. if they :Ire germane to the 
s~ r l~ , j c~ . t  o f  tlrc c*o~~trovc~.sy,  1)ermit c;~cli 11art.y to  1:rrselit his version of 
thc. f;ic.ts : I I I ~  view of the  lam, ant1 t !~e  c :~se  may thereunder 11e tried 
ul)oii i t s  nicrits. I ' l c ru~ t lo~~s  v. Ntoplicy. Gil. 

JCC)Pa\RI)T. Sce Criminal Lam, 11. 

J O I S T  TOILTS. See Actions, 7. 

JUI>GJIESTS.  Sce Appeal and Errqr ,  1. 13, 16, 03, 26, 41. 50, 51 ; Damages, 1; 
i 'lc;~tli~rcs. 3, i ; ( 'o~ ' l~ol , ;~ t io l~r ,  2 ; J)r;~in:lge Districts, 0; I)eetls alicl Con- 
vrynlrcrs. G ; 1hnit:ltion of Actiuns, 3 ; Inju~:ctions, 1 ; Parties,  1 ; Con- 
tracts,  21; Criminal Law, 11, 1'2. 

1. Jutlt/~nci~ts- R ~ c ~ i a ~ h 1 e  Ncglect- Notions-Different Cozinty-Courts- 
Jurisdictioia.-ICscegtions t o  the  hearing of a motion to se t  aside, for 
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JUDGMENTS-Continued. 
excusable neglect, a judgment rendered in another county, is to the 
jurisdiction, affects a substantial right, and may not be entertained 
without the consent of the parties. Cahoon v.  Brinkley, 5. - 

2. Judgments- Motions- Excusa b7e NegEcct-Attorae~ and Client-dttor- 
ney's Change of Residewe-Notice-Cn1elzdnr.-Where the defendant 
has employed counsel to represent him in an action, and for ill health 
the counsel has since moved permanently to another State, i t  is notice 
to the client and it  becomes his duty to get another attorney to repre- 
sent him; and when he has been duly served with summons, com- 
plaint filed, and the cause duly calendared for trial, i t  is notice thereof 
to him, and after judgment his laches is not excusable, and his motion 
to set it aside should be denied. Ibid. 

3. Judgments, Irregular.--Where a cause of action is  a t  issue and regu- 
larly set on the calendar, and tried upon the issues before the jury, 
and judgment rendered in open court, i t  is not objectionable a s  a n  
irregular judgment. Ibid. 

4. Sanze-Copy of Pleadings.-Where the plaintiff's attorney has promised 
the defendant's attorney to furnish him with a copy of the complaint, 
and the latter attorney has permanently left the State, the defendant's 
laches in  failing to get another attorney to represent him is  not es- 
cused by the failure of the plaintiff's attorney to furnish the promised 
copy. Ibid. 

5. Judgments-Emuuable Neglect-Attornell and Client-Neglect of Attor- 
neu.--A client will be relieved against a judgment by default taken 
against him through the negligence of his attorney. Holland o. Be- 
nevolent Asslz., 86. 

6. Same-Neglect of Client.-A physician, the president of a corporation 
and having in charge a n  action against it, spoke to a n  attorney about 
representing the corporation and understood that he  had undertaken 
to do so, contrary to the understanding of the attorney. At a term of 
the court when the attorney was sick in  a hospital, under the physi- 
cian's care, a judgment by default was taken against the corporation: 
Held, i t  was the duty of the physician, a s  president of the corporation, 
to  question the attorney, and his neglect in not looking after the case 
and employing other counsel was not escusable. Ibid. 

7. Judgments- Eocusablc Ncglcct- Principa l and Agent- Attornell and 
Client.--Where the defendant in a. proceeding to establish the true 
divisional line between adjoining owners of land is a nonresident of 
the State, has duly accepted service on the summons in the proceed- 
in<, and entrusted the matter to his resident general agent, and it 
appears that this agent did not employ a n  attorney, but sent the ten- 
ant  on the land to attend to the case on the return day of the sum- 
mons, and this tenant was informed that  an answer was required to 
be filed, the case continued from time to time, and notice given him 
that judgment would be taken by default if answer should not have 
been filed by a certain time, and judgment by default was accordingly 
taken : Held, the fact that the tenant did not communicate to the gen- 
eral agent the necessity for filing a n  answer does not excuse the gen- 
eral agent or the defendant himself from taking the necessary steps 
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in filinq the  answer,  and t h e  j u d c m e ~ ~ t  may not properly be uet aside 
for excusable neglect. Sta1li11,qs v. Sprtclll, 121. 
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JUDGMENTS-Continued. 
14. Judgnzeizts- Contmcts- Interest-Caption-Statutes-I?zterprctntion.- 

In  Revisal, sec. 1954, the heading punctuated "Coutracts, e s c e ~ ~ t  penal 
bonds and judgments to hear" {interest), etc., should be read a s  if a 
comma had been placed between the word "bonds" and tlie "and 
judgments." Ibid. 

15. Jzcdgrr~cnts- Estoppel- Dower- Stntutcs- Executors and Administra- 
tors-Salcs of Ln l td  to ~fllalic Assets.-The statute, Revis:ll, see. 30% 
gives tlie r i ~ l i t  of dower to the widow of tlie decensetl free from the 
payment of his debts. etc., and where slie has not dissented from tlle 
mill of her husband. but has been made a party to ~)roceedi~igs brought 
hy the atlministrator, C. T .  A.. to sell lands to pay tlrl)ts due by the 
estate, slie is not estopped hy the final jutlgment therein to claim her 
right of dower from the insolvent estate, as such r iql~t  mls  not a t  
issue or p ro~er ly  i~iclucled in the administrator's proceetli~~gs; and 
tliis apl~lies to the net proceeds from a sale tliereuntler of p:lrt of tlie 
lands as  well as  to all unsold remaintler thereof. The co~iflictin:: tle- 
cisions as  to estoppel by judgment reconciled by ALLES, J. Tt.ust Co. 
a. Stonc,  270. 

1 G .  JzcrTgv~cnt - Estoppcl - Di,ninn!/c Districts - In~crtd)ire~~ts.-Where the 
fiiinl judgment ill proceedings to forill n c11~aiii:rge tliatrict. m~tler a 
statute. has omitted to iuclude n reservntiou in the petition t11:lt the 
assessments on the lantls should not cscced a certain i ~ u ~ o u i ~ t  l ~ e r  itcre, 
and a n  illjunction agai~lst n g rw~ter  asscsr lne~~t  h:ls beell refused Iry 
finnl judgment. in  a later action, this jutl:;me~it ol)eriltes ;la an esto1)pel 
between the same parties to Ilnve the jutlgnient ill the first proccetliugs 
a~nenrled so as  to incorporate tliereii: tlie limitation sought to Iw itn- 
posed. X a m  v. j f m n ,  353. 

17. Jrcdpizcnts - Bittoldnlcnts - SreDserlzie~zt Tcrr?~.-A final jutlrmcnt ren- 
dered in due course in proceedings to estahlisli a tlr;li~iage district niay 
not be ameiiclecl a t  a sul)seqnr~it tenn of tlie court to suiq~ly ail :~lleged 
omission to limit the asaessmcnts to !)e m:itle oil the liilitl ill nccortl- 
nnce with that stated in the i~etitio~i,  there being 110t11in: to sliow tliilt 
the judgment was not recordctl 1)y the cierlr as  ac.t~i:~lly given to him, 
or that it  had been omitted by inadvertence of tlie ju t l~y  or the mis- 
take of any one. Ibid. 

1s. Judg?uents - Estoppcl - Partics - Subject-mflt tcr - Form o f  Action.- 
IVhere :L fin211 jutlqment has lieen I wtlerrtl Iretwee~~ thr \:lrnc 1)nrties 
ou the same subject-matter, i t  is not e~senti:ll that a Inter action or 
proceediliq be identical in  form for i t  to estop the parties therein, as  
rcs judiccitrc. I bid. 

19. Jzc~7~/11rc~~ts-Correction-E~qzcit~.-One who has been defeated on the 
merits in an action a t  law caimot afterwards resort to a bill in equity 
upon the same Pacts for the same redress. Ibid. 

20. Judgrnci!ts- Third Pcrsons- Equity- Innocent Po.so?ls- 1% Pnri Dc- 
1icto.-Ul~on tliis motion, made in tlie cause to amend a final judgment 
in proceedinqs to form a drainage district so a s  to restrict tlie amount 
of assess~nents made upon the lands after the issuance o f  bonds tliere- 
on, the principles a re  al~plied tha t  the one of two innocent persona 
must suffer whose conduct has occasioned the loss. IDid. 



21. Judg~nc~rt.s-A?~~c~rd~?zeizt.s- I?~trdvci.tclrc+- Lnchcs- Drai~rrrqc Districts. 
U7here by motion a t  a sul~sequent tcrm of the court :r f i m l  jutl=.ment 
entered in 11roceedi11gs to establish :r dr;rinnge clistrict, untler the pro- 
visions of a statute, is sought to I E  arnentletl so :IS to i~iclutle a pro- 
vision limiting the an~ount  of asswsn~cnts to Ire ~u:~clc on tllc l:tntls, the 
mere failure of the parties a t  the time to rcqucst that the l~rorision Ire 
insertctl in tllc judgment c1oc.s not-. ::Ion(., elltitle them to the relief 
sought. Ibid.  

22. J u n ' g ~ ~ ~ c ~ i t s - A n ~ c l z ~ I ~ ~ ~ e ~ ~ t s -  I,i~(.hc.s- l!q?~if?l- Drici~i(~gc Districts.-The 
parties having failed for uille ycnrs after filial jntSxmf,l~t, ill l~rocec~tl- 
ings to establish a drainage district, to 111.ocertl for :t corrclction of this 
judgment therein have lost their equitalrle right by their lacllcs. if any 
they had, to have the judgment amended so a s  to sulrl~ly nu omission 
caused by imdverteuce or mistake, etc. Ibid. 

23. Judgmcstts-Anzendnzozts-Statutes-laches.-A motion for relief from 
a judgment coming within the provisions of Revisal, see. 513. lrec.:~use 
of miitake, inadvertence, surprise or excusable neglect, shoultl tw in:~tle 
within the time fixed by the statute; snd if a n~otion to anlend a fin:11 
judgment in proceediugs under the statute to form a drnin:tre district 
comes within the intent and meaning of this section of the lievis:rI, the 
parties will lose their rights by failing to act in the time required. 
Ibid.  

24. ,Tudg~~zc?~ts-Estoppel.-To estop by adversary judqment in  pcpsonccm, 
i t  is required that the court hare  jurisdiction of the cl:lqs of- c a s e  to 
which it  belongs, and if the parties thereto, and subject-matter theleof, 
the question of the subject-matter to be determined by the contro- 
versy between the parties a s  set forth in the pleztlings; and in proper 
instances the judgment will conclude the parties a s  to all matter 
directly in issue, and also a s  to such a s  are  within the scolre of the 
ple:~tlings which were material and relevant, or were in fact investi- 
gated and determined a t  the hearing. Hol lowa~ v. Durl~am, 550. 

25. Sa111c--Plcndiiz,q.~-E~trn1~cou4 ~fatters-Iizz;alidit~.-4 judgment of the 
conrt upon nlatters beyond tLe scope of the pIentlings, alitl wllich 
undntnlies to sett!e and determine those entirely foreign to the coli- 
trovrrsy. is, to that estent, not Iriliding. and may be treated as  a nul- 
lity. even in a collateral groceccling. Ib id .  

26. J~~rlq~nclzts -I:stoppcl- Co?zse~~t - Plcadii?gs - I3xlm11cozcs d1attcrs.- 
While a judgment entered I)y the conie1:t of the parties, with the 
sanclioa and approval of the court, mxy be considered a s  ion~cwh;lt III 

the nature of a contract, and, in proper imtance?, may Ijc entered ancl 
given effect a s  to any matters properly inclucl~d therc'in, of which the 
court has general jurictliction, without regard to the pleadings, tills 
cannot apply, under the doctrine of estoppel by judqnent, to e ~ t r a -  
neous matters not embraced in the pleadings or in the consent jutlg- 
meut entered thereon. I bid. 

27. Same-Alf2cnicipal Corporations - Sewage - Nuisaizcc.--Entering a con- 
sent judgment against a city for damages-past, present antl pros- 
pective-caused to the plaintiff's land by dumping raw selvage into a 
stream, for and on account of all causes of artion set forth antl sued 
upon "in the complaint, and in full for all damages to the plaintiff, his 

57-176 
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JUSTIC'I'S 01' TIII: PLiC'E. Sce Courts. 3 :  H I ~ s ~ I : I ~ I ~  ant1 Wife. 10. 

1.  I,c:~t i : io14 tr ,r (1 7'olriii t-Cl~ir ti'trr~t.s-slnt rrtc o.f Fi~ntlds-P(rro7 Cmitr f ir tx  
- I t , i ~ ~ r r ~ ? ~ c i i ~ c i i t s  - E q z ~ i t ~ /  - S'trit~itc~s.- The l r s fo r  may terminate :I 

!i:il.c~l Ie;ise of 1;llitl to  "cwiitiliue so loll: a s  the  I e ~ s e c  m i y  llay the  
:trroctl 1.r1:t." Ircc.;iufe tlie st;rtutc. Rcvi?al. sec. 916. requires lcasec of 
titi-: vl~:l~.:rc.ter to lw in wl.itil!z. llut ;I fnrt l ier  a g ~ ~ e r n i e n t  to allow the  
Ie.;vcl to winove im~~rovelnc'iiti.~ve~n'~ts he I ~ n s  !~liicetl thereol~ ,  o r  co~n]~el~s:l te 
hi111 t h n c f o r .  i s  not a n  intercct in Inlltls comhlc wit hi^^ the  niemlinZ 
of the  s ta tu te  of frnucls, mid u11or1 tile lessor's terminating the agree- 
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merit lie mn\.t compenwte the  leisor therefor to the extent the  im- 
provenie~its have eii1~:triced the  value of thc  land, both under the  terms 
of the  par01 i lqeement nud under the  equirab!e principle that,  having 
acquiesced in  and received the benefit of tlir agreement, he  must pay 
therefor. The doctrine of bettermcntq, under Revisal, see. 652, has  no 
a11p:ication to the  facts of this case. F o r e l l  v. dZini?tg Co., 476. 

2. Ln?rdlord o11r7 Te1zn11t-C"o1~tract.s-11?zprc,1~(~t)?o~ts-0rcknrds.-\Vhere a 
lesiee of land, by par01 agreement, m:ky recorer of lris lessor the value 
of in ip~orrrueuts  to the  extent they may have e:ihauced the  value of 
the l e a ~ e d  land. thc 11lantin:' of a f ru i t  cwha ld ,  coming within i t s  
term\.  ;lrc to I)e r c q ~ r d e d  a s  improrcn~euts  for  which :I recovery may 
be had. Ibid. 

3. LnadlorcZ and, Tenc~~~t-Equit?~-I~nprovc~tie~~I~-I~~?~dor (l?ld Purchnscr. 
The princillle permitting a vendee of land, u~ltler a parol contract, to 
recover as much of the pmkhase money ; I S  he may 11:tve 1):rid tlie 
vendor, who rel~utliates the  agreemeilt, l t w  a reasonable rent, thus 
placiirg the  parties in s tn tu  quo, i s  :ipl)lictl to ' th is  c u e ,  wherein the 
lessor termin:~ted H pm'ol contract, invalid because not in wl i t i l~g,  Re- 
visal, see. 970, whereuntler tlie lessee was  to receive coml~cnsatiou for 
the  iml)rovements lie had put ulloil tlie iand. Ibid. 

LAKDS. Sce Conversion, 1 ; Justices of the Peace, 1 ; Pleadings. G ; AIortgages, 
1 ; Wills. 7 ;  Deeds and Conveyances, 7. 

LAPPAGB. See Pleadings, 6. 

LARCESP.  See Receiving, 1,  2, 3 ;  Criminal I,:Iw, 3 ; Evidence, 42. 

LAST CLEAR CHANCE. See Segligence, 11; Railroads, 18. 

LEASES. See Apl~eal  and Error ,  50. 

LESSOR AKD LESSEIC. See Contracts, 6. 

LETTERS.  See Wills, 1 0 ;  Evitlence. 34; Princi l~al  and Agent, 1B ; Appeal and 
Error ,  47. 

LIABILITY. See Bills and Notes, 4 ;  Kegligence, 15. 

LIEKS. See illechanics' Liens, 1. 2 ; hseumpsit, 1 ; Husl)and and Wife. 6 ;  
Draimtg.lc I h t r i c t s ,  6, ti ; Corporatiolis, 2 ; Huilro:rtls, 14. 

Lic~ts-~l~%ito~inl~?ze1~-Sotic.c-Nz~7~co1~fra~tor~~--I~~~l1ize Due.-The right of 
one wlio furnishes n l a t e~ ia l s  to a ~ u l ~ c o ~ i t r : t c t u r . t o  a lien ul~oii  the 
huiltliny does not del)end u l~on  the  s l : ~ t e  of tlie account 1)et~veeri the 
contractor and the sul~contractor,  but ul1o11 the  a m o u ~ i t  due the con- 
tractor by the  owuer a t  the time of the 1)roper filiiiy of the notice in 
the manner and form required. l'owdcr Co. v. Dcntou, 4'27. 

LIGHTS. See Municipal Corporations, 3. 

LIRIITATION. See Corporations, 5. 

LIRIITATIOS O F  ACTIOSS. See Executors and Administrators, 1, 3;  Part-  
uerhhip, 1 ; Actions, 1 ; Blaster and Servant, 2 ; Betterments, 1 ; Animals. 
2 ; Trusts  and Trustees, 1 ; Principal and Ageilt, 4,16 ; Evidence, 9 ; Itail- 
roads, 9, 14;  Deeds and Conveyances, 6. 



LIMITATION O F  ACTIONS-Continued. 
1. Linzitation of Actions-Dccds and Co~~veya?zces-Contracts-Reforma- 

tioiz-Jfistake-Pleadillgs-hswer-Burde?~ of Proof.-Where the de- 
fendant in an action to set aside a deed to lands for fraud a ~ i d  mistake 
alleges, as  the basis of a counterclaim, that the deed should be re- 
formed to include a par01 agreement by the plaintiff, the owner, to 
build houses of a certain class to enhance the value of the prol~erty, 
the plea of the statute of limitations put the burden upon the defend- 
ant. in the cross-actiou, to show thnt the statute of limitations, Re- 
visal, see. 303 ( 9 ) ,  had not barred his right, by a lapse of more than 
three years from the time he discovered the mistake to the time he 
h t ~ d  filed his pleading, and in failing to introduce such evidence he  is 
concluded as  a matter of law. Taulor v. Ednztcnds, 3'16. 

2. Limitatioiz of Actions-Tenants in Coinmon-Deeds and Convel~a?zces- 
Adverse Posscssio~z.-TTliere the grantee of a tenant in common of the 
entire tract of lands enters into ~ossession of the ~vhole thereof, the 
statute of limitatio~is begins to run against all of the tenants i11 com- 
mon, or their grantees, from that time; and tbe position that such 
grnlitce acquired only the undivided interest of his gr:tntor in the 
co~nnioilable 1:1nd is untenable, being coiitrary to the express terms of 
the couvegauce :lnd the character of the possession held thereunder. 
Gill v. I'ortei-. 431. 

3. Srcmc- . I ~ ~ Q I I ~ c I ? ~ s - -  Esto~pel- Parties- Privies- Bi;idcizce - Dcc1ort~- 
tic;ns.-The grantee of a tenant in common of the entire tract of 1:rnd 
before the institution of proceeclingx to partition them is not a l~r ivy 
to sucli l~roceediul's or estol~~led. by the judjiment therein ; and where 
he 1 ~ s  wtercd under his deed aud c!aims title by atlverse possession, 
the :lets or clec.l:lr:ltions of tlie parties to the proceedings ca~inot :~ffect 
his rights. Ibitl. 

4. Liutitution of Actions- dflvci.,i~ Po.ssc~~iol1- State Tiflc- Evideilce- 
A-c~i~si~it-Qzir.st ioizs for Jtcr!j-?'rirr!s.-There being eviclence of the 
adverse ~ossession of a party to this nction, i~lvolvillg the title to lalitl, 
for more thnn thirty years, i t  is he:d suiiicient to take the title out of 
the St:rte and ripen his o~vn  title, and a inotinn for judqneiit a s  of 
nonsuit thereon was properl~- rcf~~sec?. 1:iddle u. Ridd!e, 195. 

5. Liinifafioit of .Ictio?l.c-Title-Sdvcr.se I'os.scssio~z-T0.r: I;i.sts-.4rl11~is- 
sic~~ts-Cciilci~cc..--Tile orixinal tax list offered on clefcntlnnt's cross- 
es:~miiintioil, over his signature, wliic.11 fact lie admitted. .cho'rving that 
the 1;ind in controversy had Iiecn listed by hiin ill the ri:lme of 11laiu- 
tiff's nilce.tor, ulitler who111 they cl;!im. within a shorter lx~riocl than 
twciity years, is evitlence :~gniiist the clefendaiit's claim of title hy ad- 
verse l!ossessio~i for tlie twenty-year period. Gilcso~z v. TUTU, 631. 

6. Liii~itatioi~ of Action- Bills niid Sotea- Ad~niniatrc~tors- Sttrtzttcs.- 
Where tlie ~ n a l i ~ r  of n note has died before t!;e statute of limitntio~is 
has run thereon, the payee may institute his action within one year 
after the issuiilg of letters testamentary, 1)roridecl such letters were 
issued within ten years after the tleath of the debtor, Revisal, see. 
367, heiiig an ellabling statute; and where the note has not been 
barred, the foreclosure of a deed in trust. securing it, may be ordered. 
Revisal, see. 301 ( 3 ) .  Geitner v. Jones, 542. 

7. Limitation of Actions-Wwtual Accounts-Reciprocal Credit.s-Store Ac- 
counts.-To constitute a mutual account, so that the last item of 



charqe thereon will repel the-bar of the statute of limitation, i t  must 
be reciprocal a s  to the credit estentled. so as  to imply a promise to 
pay the balance due, upon whichever side it  may fall ; and an esten- 
sion of credit upon the one side alone falls neither within the intent 
ant1 meaning of our decisions nor the statute applicable. Revisal, sec. 
37.5. IIollinstcorfh v. Ailic?~, 629. 

8. Linlitntion of Actions- Adverse Posscssio%- Bvidcnce- Questions for 
Jio.!/-Trials.-The use and occupation of land, as  from its nature and 
character it  is cap:tble of, dealt with so as  to indicate a n  assertion of 
ownership, in opposition to the lVorid, or i ts  true owner, openly and 
~iotoriously, under a claim of right, anrl h o m n  and visilrle hounclnries, 
or color of title clefininq its boundaries, is sufficient evidence of ad- 
verPe poqsession, if continued in for the statutory periods apylic:~ble, 
to ripen the title in the person thus claiming it. Putrick 2;. Ins. Co., 
661. 

LOSS OF SERVICE. See Parent and Child, 4. 

LUMBER. See Judgments, 11 ; Sales, 3. 

MALICE. See Alalicious Prosecution ; Homicide, 6, 10. 

MALICIOUS PROSECUTION. 
1. Ndiciozt s Prosec~~tiolt-Crilltil~nZ Lam-Parties-Evidence.-Testimony 

that  the recorder issued a marrant a q i n s t  the plaintiff in an action 
for maliciow prosecution, in which the defendant was the prosecutor ; 
that  the defendant, a s  prosecutor therein, had employed an attorney 
to investisate the matter, who filled out antl signed the warraut, and 
the defendant mas prcseilt antl tchtified nt the trial of the criminal 
action. and paid fee of prosccutinr attorney, is sutiicieut to co~lnect 
the defendant with the criminal 1)rosecution and malie him liable in 
damages therefor. Broum v. N a r t i ~ ~ ,  31. 

2. Nrrlicioz~s I'rosecz~tio?~-Cri?tzi?znZ Law-Co?nprnzsntol'2/ and Ercemplnry 
Dal~inyes-dIulice-Ill-will.-Legal malice, in causing the arrest, is 
l~ecessnry in an action to recover damages for m:tlicious prosecution, 
and may b c  inferred by the jury from the \vmt of prob;tble cause a s  a 
basis for awarding compeiisatory dam:~ges; but to recover 1)unitive 
damages, in the discretion of the jury, the ~lnintif'f must further shorn 
that  the criminal act w:ts wrongfully instituted from actual malice in 
the scme of 1)ersonal ill-will, or under ciicumstanc~es of insult, rude- 
nc.-$, or ol~l~ression, or in n m:ulner which showed the recliless and 
w a ~ ~ t o n  disregard of the p1aintiB"s right. Ibid. 

3. ~Vn~~rc~-l;r:idc~lcc.-Ii~ an action to recover damages for malicious prose- 
cution, evidence tending to s l~ow that the l~rosecutor in the criminal 
actio~i took the drfcndant therein. about 16 yexrs of age, aside, before 
the t l M ,  charged him with steilling his mouey, of'fered to five him 
11:tlf if he wou!d confess and surrender the remainder, in so threaten- 
ills n imilncr that he "had to tell him somethiiig," is sufficient as  tend- 
iiic to prove the l~ersonal ill-will necessary to sustain a recovery of 
lmuitire damages, and thnt the defendant mas not movwl hg coi~sider- 
ation of the public ii~terc,st in instituting the criminal ~rosecutioil, but 
for the 1)urpose of extorting money. Ibid. 
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MAXSLAUGHTER. See Homicide, 9 ;  Criminal .v, €I. 

MAPS. See Municipal Corporations, 2 ; Deeds and C 'rances, 1 ; Appeal and 
Error, 12 ; Evidence, 32, 43. 

MARRIED WOMEN. See Husband and Wife. 1, 2 ;  Co, :tional Law, 1, 2. 

MASTER AND SERVANT. See Negligence, 9 :  Railroads, 15, 16. 
1. Master and Perca~zt  - Enzployer and Employee - Fcdo'nl Emplo?tersl 

L iobi l i t?~  Act-Sfnfutes.--The FedemI Employers' Liability Act. Fed. 
Stat., Anno., 1909 Supp.. p. 584, regulating suits for physical injuries 
or death of employees of railroads while e i ~ ~ u g e d  a s  common carriers 
of interstate Commerce. wron~ful l j -  caused hy the negligence of the 
cffi7ers. agents or employees of such carriers, or by reason of negli- 
gence in their cars, engines, appliances, machinery. etc., so essentially 
modifies the common-law actions of negligence that all suits coming 
under i ts provisions a re  properly re:arrlcd a s  statutory mid affords 
the controlling and esclusive rule of liability in suits of this chxrac- 
ter  in instances in which i t  excludes liability, as well a s  those in which 
liability is imposed. Belch 2). R. R., 22. 

2. dlnstcr and S e r w n t  - Emph] j c r  nitd Enzplojjec -- Fcdernl Enzplo!jcrs' 
Liability Act-Repcnling Acts-Conditions Preccdeiit-I,imitnt!oi~ of 
Actio~?s-Statzcte.r.-The Federal Judiciary Acts of 1789. U. S. Rev. St., 
see. 721, under which the State statutes have been the general rule of 
limitation a s  to  common-law actions, cannot apply to the later Federal 
statute known a s  the  Federal Eniployers' Lial~iiity Act, which pro- 
vides, in effect, by section 6. for the ciluses therein embraced, action 
shall he commenced within two yews from the day  the cause thereof 
accrued; and this is true whether the sestriction of two years be 
regarded a s  a statute of limitation or a condi~ion of liability affecting 
the claimant's right. Ibid. 

3. Master and Servant-Employer ccnd E?iiplo~jce-Scfllige?~ce-Snfe Place 
t o  TVorX--Ez;ide1zce-No?~st~it-Trinl.s.-7'iere there is evidence tencl- 
ing to show that  an employee was directed bv his superior to oil the 
cups on top of the  defendant's compressor every half-hour, requiring 
him to stand on a ledge 3 or 3lh inc11e.s wide, wet with oil, 2 or 21h 
feet from the floor, which, according to the blueprint and custom, 
should have been lerel with the ground : that  the oiling in this mnn- 
ner required him to stand on this ledge. with an oil can in one hand 
ancl a funnel in the other, closely between a ral,idlq. revolving 14-foot 
drive-wheel and rapidly moving pistoi1-rod and shaft ; that a guard- 
rail mas customari1~- used ancl could ha re  ireen ~rovidecl a t  small ex- 
pense, mhich would ha re  prercnteil the accitlent ; and that  the injury 
complained of was caused by the existing concl'itions: Hcld,  the place 
provided by the eml~loger is not a safe ])lace to IT-ork, as a matter of 
l am;  the evidence is sufficient to take the case to the  jury upon the 
issue of defendant's actionab!e negligence ontl lxosimnte cause, and a 
judgment of nonsuit will be set asid2 on alqeal.  Hnssell v. Daniels, 99. 

4. Same- Pleadi~zgs- Contributor?! SegZige)~ce - Proaimate Cnuse - Ez;i- 
de11ce.-Held, under the evidence of this case, the question of prosi- 
mate cause was for the jury,  and there was no evidence of contribu- 
tory negligence under the allegations in the  answer. Ibid.  

5. Z a s t e r  arzd Sercccizt-Employer m d  Emplcyec-Safe Place to Work- 
hTegligeizce-.liines.-The plaintiff's intestate, a miner in the defend- 
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MASTER AND SERVAXT-Continued. 
:nit's employment, was upon a ladder in defendant's 550-foot shaft, 
475 feet from the bottom, and was struck and thrown down to his 
death by one or more other miners falling upon him. There mas evi- 
tlence tending to show that had the ladder leading down into the mines 
I,een properly arransed 100 feet from the bottom, with platforms a t  
cwtain intervals, with alternatinq holes through which the ladders 
lcaclinq further helow could he reached. the fallinq of the other em- 
ployees upon the i n t ~ s t n t e  would have been prevented, and that  the 
~11:rtformr ahore described were ordinarily wed  in properly con- 
structccl mines: He'd, suflicient to be submitted to the jury uron the 
que\tion of defrndant's actionable negligence 2nd its being the proxi- 
mate cause of the injury. I'orrish v. Richardson, 403. 

6. Mrcster rind 4ervn1z t- ErnpTo?jer and Enzploycc- Ncgli(le?rce- N o t i c e  
K~zotolcdye - Principal nizd Agent - Vice-Principal.-Where there is 
evidence tentling to show that the defendant's negligence in failing to 
l~rovitle platforms in his 550-foot shaft to his mine for a distance of 
100 feet from the hottom, and that the death of the p!aintiff's intes- 
tate, a miner therein, was thereby caused, testimony that the witness 
told the defendant's undergrou~id foreman, three weeks before the in- 
jury, that the shaft should I)e finished hy  putting in the partitions and 
glatforms, and his reply that he did not have the lumber to finish it  is 
competent to ?how thxt tlie defendant was previously made aware, 
through his vice-principal, of the dangerous conditions, arid fised him 
with linowletlge thereof, and was not ol>jectionahle a s  heirtg a narra- 
tive of a l m t  transaction occurrinq after the injury. S'o?cthcrla~~d 2.'. 

R. R., 106 N. C., 100. cited and distinguished. .[bid. 

7. .Master and Gcrvnwt-h'nzplo?/cr and ElnpTouee-Ncgligc?zcc-Evideizce- 
Q u c s t h s  for Jro.?j-No?/nzcit-Trials-Xailrofld~.--In an action by an 
employee to recover damnges for the n17eged negligence of his em- 
l~loyer. for an injury received from the derailment of a gasoline car, 
termed a "sy:eeder." by reason of its defect, while being operated hy 
the tlefendant a t  the time in question to carry the plaintiff and other 
employees to work, there mas testimony of defendant's witness tend- 
ing to  show that the car had been worked 011 a day or two before the 
injury, because of a defect in the wheel nest to the flange; that  there 
was a rough noise while the car was running, c:lwecl hy the welding 
matle to remedy the defect, until worn smooth; that the as le  of the 
cxr TWIS crooked just after tlie injury, and, u ~ o n  cross-esamination, 
he was uncwtain or indefinite a s  to the condition of the asle  a t  or be- 
fore the time i t  occnrrcd: Held, apart from the presnmption of a 
nefiligent defect in the wheel a t  the time of the injury, the evidence 
m:rs sufficient to be submitted to the jury upon the issue of defendant's 
nctionable negligence. Wallace v. Power Co., 558. 

8. 31anter and Servant-Employer ccxd Emplouee-Negligence-Assump- 
tion of Ris7x.-An employee does not assume the risks attributable 
alone to his employer's own nesliqent breach of the duty he owes to 
him, or where the injury complained of has not arisen from condi- 
tions of an enduring Bind, or under circumstances that  have afforded 
him a fair opportunity to have known of these conditions and enabled 
him to have appreciated the risks and dangers to which he  was' 
thcreby exposed. Zbid. 
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MASTER AKD SERVANT-Co~ttinuetl. 
9. illaster nltd Rcrun~lt- Employer nnd El)iplo!/ec-Bvitleiccc- Gontribu- 

tor!/ Kcgli!lelicc-T1~ictls.-IY11cre the evidence tends to shorn tliat an 
eiul~loyee, the l,l:~iiitiff in the iiction, was tliro\\-n to his injury by a 
i1er:lilnicut of defencl:tnt3s gtsoline car, or "sl~ecder," tmiler circum- 
st:int.es sufficient to estal)lish the defeitcl:tnt's :~ctioitnl~le ~le:ligcnce 
therein, by reason of a tlefcct in the car or iu the  liee el nc:lr the 
fl:tiigc. a supgestion tlmt the plaintiff m:?y have safely j~itnl)rcl from 
tlie car a s  it  1,umprd :tlolig the trncli after the der:iilnieirt, itnd that 
tliercfore his contril~utor>- negligence in not llavilig ilone so h r r e d  his 
recowry, is untenable. lbid. 

10. Jftrsltr rriid Scrixnt- B~npTo?lc~ cl~ld Etnployc'e- I;riilront7s- Grrsoliize 
Ctir- "Spccdcr"- Stn~irlarrl Trnc'l; - Dernil~zolf - Kegligc~icc - Pre- 
szi iir,vt i m - L  of I'roof-l?lstritctiolls.-I1711ere t-he eiiil)loyer oiler- 
atcs ;I q;:solilrr or "sl~eetlcr" cilr over its st:tiitl:~rtl-;::t~ige r i ~ i l l m d  
tr:~r.l;. for the lnnyose of c:~rryilig its eml)!oyces to their work, tlie rule 
of li;~l>ilitg as  to its iieglijicl~t acts (.ausiiig injury to oiie of them, by a 
tlcrail~nc.nt of the car, is  the sanie as apl,lic:ll,lc to ro:rds reguliirly 
olttwtetl for r:rilrontl purposes: :tilt1 an instruction that if the fact of 
d t ~ ~ x i l ~ n e n t  sltoultl !IC foul~tl Ily the jury, ul~oii the eridence, tlic I~urdeu 
shiftotl to the drfentl:utt, :111tl that it was reijnire~l t-o show from the 
fitc.ts ill evitlmce that the derailment :1n0 result:tnt injury mas not due 
to ~icgligence on its 1):1rt, is :L correct one, wlieii givil~g the defe11d:mt 
the lmtefit of its position that the 1)resumlttioii was a rebutt:lble om. 
171il7. 

I S 1 1  0 I S .  See J n d ~ m e n t s ,  11 ; Pareut ant1 Child, 1. 
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MECHANICS' LIENS. See Sunday, 1. 
1. Nechanica' Liens- Laborers- Materialmen-Notice-Liens-Statutes- 

Trust Funds-Trusts and  Trustees.-Untler the provisions of Revisal, 
see. 2021, requirinq the contractor to furnish the owner an itemized 
statement of amounts due hy him to lal)orers, nialerialmcn. etc., which 
the owner must retain from the amonnt he owes him. providinq also 
that the laborers and materialmen mily themselves rive such notice 
with the wme results, thereby securil~g their "lir-nr ant1 I~enefits." ctc., 
i t  is Ilcld, that the liens thereby conferred mill arise to the c!aimants 
for labor done or material fur~iishcd, etc., upon sulficient notices 1)rop- 
erly served, either by the contractor or claimants; aud the arnouuts 
due I)$ the owner to the contractor a t  the time of such notice, or 
nhich may thereafter he earned undcr the telins ant1 provisions of the 
contmct, shall constitute n tru\t  fund to be distributed among the 
lienors. Holland v. Bencvoleiit Assn., 87. 

2. Ucc'l~airics' Licns-Lnborcrts-,lluterialme?~-hToti(~e-Lie?~~-A?~ehitects. 
Kotices of claims by laborers, mar~rialinen, rtc., for liens upon the 
I)uildinq. given to the omer ' s  architect, do not meet the reqnirements 
of the statute, without evidence of his further agency, and is insuffi- 
cient. Rev., see. 2021. Ibid. 

3. ,Yu,~?e-.-l~,~oz~,zts Due.-The object of the notice required by the statute 
to h e  qiven the owner, and upon which the statutory lien for labor, 
material, etc., clel~ends, is to apprise the owner of the amounts then 
due to those who have done labor upon or furnisliecl materials for the 
building ; nnd a statement of the materials used in the building, given 
by the contractor to the architect, upon which the former is to be 
allowed a payment of a certain per cent under the terms of contract, 
a s  the building prorresses, does not meet the statutory requirements, 
and is  insufficient to create the lien. I l id .  

4. Mechanics' Liens- LaBorers-Uaterialnzot- Owner's Knowledge-No- 
tire-Si(~t?tfcs.-Stere linowledge of the owner that  certain laborers 
are  a t  work on his buildinq, or that certain persons or firms hare  sup- 
plied materinls, is insufficient as  notice to him, under the statute, of 
any claim of lien thereon. Rev., see. 202. Ibid. 

5. Nechnnics' Liens -- Principal and Surety - Contracts -Beneficiaries- 
Laborers- Su1)contractors- Statutes-Hzcnicipal Corporntions-Cities 
and Tow11s.-Where a town has contracted for sewerage to be done 
upon its streets, the contractor to pay the laborers and materialmen, 
with provision for a surety bond for the faithful performance of the 
contract, including the payment for the labor and materials, etc., and 
the bond has been given for its faithful performance by the contractor, 
a subcontractor for the excavation of the trenches with his own ma- 
chine, for which he furnishes his own oil. etc., a t  an agreed price per 
foot, is a laborer and has a lien for work and labor clone, within the 
meaning of the contract and of the statute, and may recover a bal- 
ance of the contract price upon the bond a s  a beneficiary thereunder, 
though not a party thereto or entitled to a lien against the town. 
Chapter 150, Laws 1913, amended by chapter 9, Extra Session 1913, 
and chapter 191, Laws 1915. Revisal, secs. 2016, 2019. ScReflow v. 
Pierce, 91. 

6. Hechanics' Liens-Possession-Checks-Pnyment Stopped-Cash Trans- 
actions-l2epossession.-A m ~ p h ~ n i c  ordinarily loses his right of lien 



MECHANICS' LIENS-Coittittftcd. 
upon nu antornolrile for the  price or  v ; ~ l i ~ c  of repairs by surrenderini: 
lmsscssion to  the  o ~ v n r r  ; 1)nt where the  lmssf~ssion is  rc!inqnislietl by 
him upon rec2civing a check for the nnionnt. : r ~ ~ t l  ( ~ I ~ : I w ~ I .  l i : r v i ~ ~ ~  
stopped pnymnlt of the ehc~l;. tlle t ~ ~ i ~ u s : ~ c t i o n  is 11]1011 :I rash  Imsis. 
ant1 the owner may not r r t a i ~ i  pocwssio~l of thc :ri~ton~ol~ilc~. so :IS to 
t lr l~rive the repairer of his niec1l:nlic's l i c '~~ .  Aztto Co. ?.. Ii1t17d. 4!17. 

RSIKES. Ser J lns t r r  :n~t l  Scrv:rnt, 5. 

MISTdI-3:. Sce Contracts, 11. 

MORPHISI.:. Sce Evitle~ice, 21. 

MOl'IIER. See I-Ialms Corpus, 3. 

MO'I'IOSS. Scr  Jnclrments, 1, 2:  Appeal and Error ,  1, 4. 31, 48; Conrts. 1, 3 ;  
Dismiss:~l : ~ n d  Sonsuit ,  1; Evitlrnce. 23. 2.5, 38. 

MOTIVE. See Humicidc, 12. 

MOTOIlhIAN. See Railroads, I. 

MULTII'LICITT O F  SUITS. See 111jun~ti011, 1 

MUKICIPAL CORPORATIOSS. See Deeds and Conveyimces, 1 : &fecWmics' 
Liens, 5 ; Contracts, 6 ;  Judqnents .  7 ;  Roilds, 1. 

1. Bfuuiciprrl Co~po~ntioit.v-Cities nt:il To~rils-Streets-Oncr to Dedicnte 
- J:crocntinn - dcccptctnce - Dcccls n:rd Conz.c!~nizc'cs.- Where the  
o~v11er of lands within the  corporate limits of a tom11 has  caused the  
same to I,e surveyed into streets and lots, and has  duly registered t h e  
plat thereof, i t  i s  an  offer of dedication. which is irrevocable af ter  the  
;~cwpt :~nce  by the  town. or  his conv?yir;y the  lots accordingly before 
revocation. Elix71cth City u. Conz?~lniidcr, 26. 

2. Sam-,?laps.-A conveyance of land which the  owner has  platted in to  
streets and lots, with map duly registered, ~ n a d e  subject "to any vested 
or  prescribed rights of rhe" town and others to a street  designated 
therein, i s  not a revocation of the  offer to dedicate. Ib id .  
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MUR'ICIPAL CORPORATIONS-Continued. 
3. iilunicipal Corporations-Cities and Towns-Negligence-Street Lights 

-Tf?/drants-Di8creticn.-We i t  is the duty of the authorities of 
an incorporated town to keep its streets and sidewalks in a reason- 
ab'y safe condition, the placing of street lights and water hydrailts 
are  matters left largely to their discretion, and in the absence of its 
oppression and abuse, no liability attaches for a personal injury 
thereby caused to a pedestrian. Rollins v. Winston-Salem, 411. 

4. Municipal Corporations-Cities and Towns-Negligence-Shade Trees. 
Trees along the sidewalk in a town are for a useful purpose and not 
inconsistent with the object for which streets are  made and main- 
tained ; and where ample room is left to answer the demands of travel, 
the city will not be held liable in damages solely because the shadow 
of a tree cast by an electric street light on a hydrant near the curbing 
of the sidewalk prevented a pedestrian seeing the hydrant. Ibid. 

5. Same- Elcctr'c Lights- Shadows- Ilydrants- Duty of Pedeatrians- 
Evidence-Nonsuit-Trfa1s.-Pedestrians upon the sidewalk of a city 
a re  required to observe care in looking out for hydrants properly 
placed near the curbing of the sidewaik, and damages may not be - over one recovered of the town for injuries rcceivcd from stumblin, 
of them so p'txed within the shadcw of a tree vast by an electric 
street light, in the absence of other evidence tending to show nesli- 
gence therein on the part of the authorities of the town. Ih id .  

MURDER. See Homicide, 1, 2, 3 ,  4, 5,  6, 9. 

MUTUAL MISTAKE. See Deeds and Conveyances. 6 ;  Contracts, 37. 

NECESSARY EXPENSE. See Constitutional Law, 4. 

NEGLIGEKCE. See Electricity, 1, 2, 3, 4 ;  Appeal and Error, 6 ;  Master and 
Servant, 3, 5, 6, 7 ,  8, 9, 10, 11 ; Railroads, 1, 2, 3, 5, 11, 12, 13, 15, 16, 17, 
18, 20 ; Actions, 3 ; Damages, 2, 3 : Evidence, 6, 22 ; Verdict, 3 ; Munici- 
pal Corporations, 3, 4 ; Carriers of Freight, 1, 3 ; Carriers of Passengers, 
4 ; Criminal Law, 6. 

1. Negligozcc-F'res-Prima Facie Case-Burden of Proof.-Where there 
is evidence tending to show that damage by fire to plaintiff's land had 
been cawed by defendant's engine, a prima facie case of negligence is 
made out, shifting the burdeu of proof on the defendant to show that 
the fire was not due to any defectivc condition of the engine or to any 
negligence of i ts  employees in its management or operation. Perry v. 
Mfg. Co., 68. 

2. Neglige?zcc-Evirlence-Fires--Defective Engines.-Where there is evi- 
dence tending. to show that defendant's engine set out fire to the dam- 
age of the plaintiff's land, testimony of a witness that he had seen the 
same enzine casting sparks a number of times before the fire started 
is competent. I E d .  

3. NegTigence-Deli?;er1/ of Coal-Raising Door in  Sidewalh+-Pedestrians 
-Sfreefs and Sidewa7ks.-The owner of a store in a populous city, to 
which coal was to be de'ivered by a dealer, instructed his employee to 
go into the cellar to  unlock the door over a coal hole on the sidewalk 
where pedestrians were constantly passing. After the employee had 
done so, and, receiving no answer to his signal to  the driver of the 



coal wagon. who was supposed to open the cellar door and warn 
pedestrianq. lie sudtlenly and without ~r:>rning of any liind to the 
1~1nintiff laihed the door and threw her d o w ~ ,  c a u h s  the injury corn- 
11l:tined of in the action: Bcld. ericlence of nctionahlc necrlisence on 
the part of the employee of the store, for which the owner i5 respon- 
sible. Cole v. Durham, 2SO. 

4. Sawc-Dcolo i n  Coal-Principtrl n i ~ d  A!/o~f.-,k de:tler in c m l  under- 
tooli to ilelirer it a t  a store in a 11o:)ulous part of the city. through :t 

caul hole, corercd by n door flush in  the sidewu!li where ltedestri:u~s 
were collstantlg passing. The city ordin:tnce required t l ~ t  in swll in- 
stalices some one slloulil be stationed to wnrn the lrashers-by. Tliere 
was evic1enc.e tending to show that the door mas pushed open from be- 
neath I,g an employee a t  the store :IS the pl:~ilitilT was l~:issing, c;tusing 
her, witliout warning, to fall, to her injury, t11ou:li the t l~alrr ' s  clrirer 
was standil~g near, whose duty it was to gire the wrn i l lg  illit1 to raise 
the tloor after it  had lieen unfastened from I)cl~eat l~:  ITc'ltl, s~;fii;icnt 
to take the case to the jury, upon a motion to i~onsuit, of the action- 
able negligence of the driver in causing the injury, for which the 
dcnler, his ywincilml, would be liable. IDid. 

5. Nc,qligotce-Dclivcrf/ of Coal-Coal HoTe-Arofice to  I ' cdcs t~~i t r~~s- l~~ ' i i z -  
cipctl aud Agent.-Where an ordinallce of the city requires that notice 
be given to pedestrians that the doors to a coal hole in the sidemfilk 
a re  al~ont  to be ol~ened for tlie l ~ u r ~ ~ o s e  of delivering coal a t  a store, 
and the owner of tlie store is present a t  the time ant1 clepenils upon 
tlie driver of the delivery wagon to give this noticc. whose failure to 
clo so causes :in ilijnrq- to 11 ~~cdcstri:m, the negligence of the driver 
mill be imln~tctl to the owner of tho store. Ibitl. 

6. Sa))cc-Coiztrihiitrir?l ATcgligcltcc-?~ci~lei~cc-Qz~csti~)~zs for Jl~r!l-Trinls. 
There was eritlence in this case tending to show that wliile tlie defend- 
ant tlck:ller w:~s maliil~g delivery of conl a t  n %lore. tlie 1)laintiff stepped 
ul:on the door to the conl liole flush with the sitlew:~lli. :uitl was in- 
juwtl by tlic tloor being s~~tltlenlg and without \v;trniiiji l)usllccl up  
from Iwncath hy tlie defenclmt l~urcl i :~sa 's  agent, an ort1ill:tlice of the 
city rcclnil3iig that sollie o~ie, untler tile circumst:~nccs, I)? ]11:1ccd there 
to \r\-;lrn t-hc l~ctlestri:rlis ; that the tlefencI:~nt's tlrircr w:~s liresent, in 
his "l~nsi~lcss g:rrl~," with tllc delivery team, whicli, the tlcfc~~tI:~lit con- 
tcntlctl, sllonld litire cansc~l the lliai~ltiif' to 1c1oli out for her own 
snfety : IJeld. if this w t w  e\-idcnce of contrilnitory iic~ligcllce OII the 
17lai11tift"s l~nr t ,  still this cluestion, includiliji that of ~ ) i ~ o s i i n ~ ~ t c  c;luse, 
slio~~!tl lw submittctl to tlir jlii.y, and :t motion to ~loiisnit w ; ~ s  l,rol~erly 
tlenictl. 1 hit/. 

7. A7c!jli,qci~cc-Jhl 2 ' o ~ t  I.'cttsors-l.;.i?idotce--($trc2stic;~~s foi. .Jto'!/-ll'riuls. 
\\'licw, ill tlic delivery of cot11 1)s ineans of n co;~l holc in a cellar. a 
])cvl(%tri:~i~ is il~jurc'd by stcl~l~ilig ul~on the floor, flush with tlic side- 
~r :~ i l< .  whir11 n-;~s sutl~lenly 111isIi~d 111) froin 11ent~t11 w i t l ~ o ~ ~ t  w a r ~ t i ~ ~ g  
i11itl il l  \-io!>~tion of tlic city ortliliaucc, allti thew is el-it1011c.e ol' tlctgli- 
xewt. (111 tho 11;1rt of the cox1 dc;~lcr iriid cf t l ~ ~  l ~ ~ i ~ ~ . l ~ : ~ s c r  of  the (.o:il 
in this rc,sl!cct. the nl~l~ortionine~it of the 1i:ll)ility lx-twct~~l thtm (low 
lint ;rffcc.t the lledcstri;~i~'s right to rccovcr ag :~ i l~s t  tlirin I~oth, a s  joint 
tort fe:~sors, i111d the issue as  to their actio~iable 11(yligcnce was [)IYJ~)-  

erly submitted to the jury. Ibid. 
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8. Negligence- Inherent Danger- Independent Contractor- Contracts.- 

Where the dealer delivers coal to his purchaser a t  the latter's store 
in  a populous city, through a coal hole in the sidewalk of one of its 
principal business streets, where pedestrians a r e  constantly passing, 
and a pedestrian is  injured by stepping upon the door to the coal hole, 
flush with the sidewalk, which was suddenly and without warning 
pushed up from beneath contrary to the city ordinance, the delivery 
of the coal in this manner is  so inherently dangerous that the dealer 
may not escape liability by showing that  he  had contracted for the de- 
livery of the coal with another, who bore the relation to him of an in- 
dependent contractor. As to whether such relationship existed, under 
the evidence in this case, Qucere? Ibid. 

9. Negligence- Haster and Servant- Joint Tort Feasors- Evidcnce-In- 
structions- Cities and Towns- Ordinances- Implied Notice.-Where 
the evidence tends to show that  the plaintiff's intestate was killed in 
the performance of his duties a s  conductor on a train, by being struck 
by lumber piled a t  a street crossing close to the track by a furniture 
company, in violation of a city ordinance, in a n  action against the 
lumber company.and the city: Held, sufficient to establish the liability 
of both defendants a s  joint tort feasors; and the court having prop- 
erly instructed the jury upon the questions of proximate cause and 
primary and secondary liability a s  between the defendants, their ver- 
dict is  sustained on appeal. Ridge v. High Point, 421. 

10. Negligence-City Ordinancrs, Violation-Proximate Cause.-The viola- 
tion of a city ordinance which produces a n  injury, while negligenre 
p t r  se, may only become actionable when the proximate cause thereof. 
Ibid. 

11. Ncgligence-Contribzctor?/ Negligence-Evidence-Questions for' Jur!j.- 
Where there is evidence tending to show that the plaintiff's intestate, 
a conductor on a freight train, was killed through the joint negligence 
of a furniture company and an incorporated town, by being struck by 
a pile of lumber left too near the tmck, while he was attending to his 
duties, a t  dark, standing on the step of the ca r ;  that he had remarked 
the day before upon the lumber being dangerously near the track, 
thoush the motor car had passed the place safely just before he was 
Idled, and that he did not avail himself of a safe place, reached by 
ladders, on the top of the car, provided for him to perform the charac- 
ter of work he was engaged in when killed: Held, that  the credibility 
of witnesses and other matters were for the jury to determine, upon 
the question whether he acted under the circnmstances as  a man of 
ordinary prudence would have done; and his alleged contributory 
negligence in not availing himself of a safe place provided by his em- 
ployer was not, under the particular circumstances shown, one of law 
to be decided by the court. Ibid. 

12. Negligeqlce-Evidence-Nonsuit-Questions for  Jury-Trials.-The evi- 
dence tending to show that the plaintiff's intestate, under contract to 
install the sawmill machinery in defendnnt's mill and cut his lumber 
for a certain price per thousand feet, doing the work and furnishing 
the labor, curved up a key to a pulley, which had theretofore laid with 
safety along the axle, and, without stopping the swift-running ma- 
chinery, was soon thereafter caught by the curved end of the key, 
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while he was tightening the pulley, and fatally injured, in the absence 
of the defendant. of whom the intestate acted independently and with- 
out his supervision or control: Held.  insl~ficient to take the case to 
the jury upon the issue of defendant's negligence, or to show that  he 
had failed in the performance of any duty he owed to the intestate; 
and a motion as  of nonsuit upon the evidence should have been 
granted. dlrcllis 7'. Sanders ,  455. 

13. n'cglige~lce-IJro.x"itnutc Cause-Rule.-The rule that an injury must be 
the proximate cause of a negligent act of another to be actionable, or 
:I csause that  produces the result in continuailce sequence, without 
which i t  would not have occurred, or which :I m:in of ordinary pru- 
dence could hare  foreseen as probable under existing co~iditions, does 
not require that  the particular injury complained of ill the action 
sllould be foreseen, and i t  is sufficient if i t  could be reason;lbly antici- 
pated th:tt injury or harm might follow tlie wrongful : i d .  Hudson v. 
R. I; . ,  480. 

14. X C ~ ~ ~ ~ I ~ I ~ ~ . C - F ~ I I C I ' ~ ~ ~  E~~rployo-s'  Liabil't!j Act-----lsst~)~rlifio~r of Risks- 
Ltrst Clcc~l- C1tc~ncc.-An employee, under the Federal Ern~~lopers'  Lia- 
bility Act, only :lssumes the risks of those defects or diulgers that are 
so ollvious tlltrt :I 11crson of ordini~ry prudence \voultl lmve ol)serred 
and al~l~reci i~tcd them, and in al111lyirig the doctrine of tlie last clear 
ch:rnw, ~ ~ n t l c r  I~oth the State and Federal statutes, thc nryligeilce of 
thc ]~l:rinliE i l~ust  I)? ~~rcm,~ l~~)oac t l ;  licilcc wllere the d:~~i:'ers xre of 
such clia~xctcr as to be linown only to 111c clef'ond;~i~t. ;mtl the negli- 
gcwc.e proclucing the injury is tlmt of tlie defencl;rilt, of wlkich the in- 
trxtaie 1:ou!tl liot h:~ve rc:1son:1111y 1 1 ~ ~ 1  ;rw:ire or hart :~iitic~i])atetl, the 
tloc+~.ii~o of the lilst c :wr  cll;~uce is not i11ro:vctl. Ibitl. 
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not up to  the standard and had been refused by his customers, etc.. is 
competent. Discount Go. v. Baker, 546. 

NEWLY DISCOVERED EVIDENCE. See New Trials, 1 ;  Appeal and Error, 
29 ; Courts, 8. 

NEW MATTER. See Evidence, 1% 

NEW TRIALS. See Appeal and Error, 14, 29, 30. 
1. New Trials - Court's Discretion - Newll~ Discovered Evidence- Addi- 

tional Issues.-Where the plaintiff's evidence discloses a n  additional 
and complete defense, not embraced by the pleadings or issues, and a 
verdict has been rendered on issues agreed upon, and it  appears that 
the defendant was not previously aware of the evidence thus revealed, 
but was taken by surprise when i t  was disclosed, i t  is  within the sound 
legal discretion of the trial judge to retain the issues and their answer 
of one in the plaintiff's behalf, and grant a new trial to the defendant 
on the issue arising from the evidence thus new'y discovered, leaving 
the question of damages open. Stanford v. Junior Order, 413. 

2. N ~ z o  Trlcrls - Pleadings - Amendments.--Where the evidence of the 
plaintiff shows a complete defense not embraced by the p!e:ldinqs or 
covered by the issues submitted to the jury, and the trial judse, after 
verdict, orders another trial and a new issue based upon the additional 
evidence, i t  is, in effect, permitting the defendant to amend hi5 an- 
swer and present the new question, which should be done before the 
new trial is  entered upon. fbid. 

3. New Trials - Court's Discretion - l n s u r a n c ~  - Evidence.--Where an 
issue a s  to whether the death of the insured was caused by the es- 
cessive use of intoxicating liquors is a defense to an action on the 
policy, under its terms, and it  appears upon the trial, from the plain- 
tiff's evidence, that  his death was caused by valvular disease of the 
heart, appearing before his acceptance a s  a risk, which is also a com- 
plete defense under the policy contract, and that the defendant was 
not previously aware thereof, i t  is within the reasonable discretion of 
the trial judge, after verdict, to retain the issue answered in. the 
plaintiE's favor, and to submit alone, on the question of the defend- 
ant's liability, an issue a s  to the new or additional defense, reserving 
the question a s  to damages. Ibid. 

NO-FENCE LAW. See Statutes, 7, 5, 9. 

NONSTJIT. See Actions, 3, 7 ;  Master and Servant, 3, 7 ;  Evidence, 4, 11, 22, 
29. 30, 37, 38 ; Railroads, 3, 11 ; Municipal Corporations, 5 ; Deeds and 
Conveyances, 6 ; Negligence, 12 ; Limitation of Actions, 4 ; Principal and 
Agent. 5, 18; Statute of Limitations, 1 ; Appeal and Error, 48 ; Criminal 
Law, 7. 

NOTIUE. See Judgments, 2 ; Mechanics' Liens, 1, 2. 4 ; Carriers of Freight. 1 ; 
Appeal and Error, 13; Drainage Districts, 1, 4, 8 ;  Trusts and Trustees, 14, 
16 ; Elections, 13 : Homicide, 3 ; Contracts, 40 ; Carriers of Passengers, 2 ; 
Master and Servant, 6, 13;  Negligence, 9 ;  Railroads, 14; Liens, 1 ;  Evi- 
dence, 20. 

NOTICE TO PEDESTRIANS. See Negligence, 5. 
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RUISAR'CE. See Judgments, 27. 
1. Nzcisnitce-iiz6tomobiles-Ga1'aqe-Gaso7ine.-T1e genela1 use of auto- 

mobi'es for busineqs and pleasure rnalre public gnr,wes a ~ i d  s u ~ p l y  
stations for ~aso l ine ,  etc., a n  essential, and their  eitabliqhment and 
mainterlance a re  not nuisances per s e  IIanes v. Carolina Cadillac 
Co., 350. 

2. Sajnc-I?~ju?tction.-In this case the  court properly dissolved a n  ordrr  
restrnining the defe~ldant  from maintailii~ii! a garage and snyq)ly sta- 
tion for furiiishing gasoline, etc., t o  the public a t  a place near the  
plaintiE1s residence, the  f a c t  t ha t  i t  was  n l~uisnnce not l lavi~iy been 
established I)g a verdict of the  jury, and the  coi~tlitions uutler which 
i t  may be maintained a s  set forth in the judqmelit a r e  held sutlicicnt 
to safeguard the plaintiff's rights. Illid. 

OATHS. See Elections. 4, 8. 

OI;.TE('TIONS A S D  ESCE13TIOSS.  See Appenl and Error ,  4, 11, 21, 'L'L, 31, 
22, 34. 40, 41, 43, 55, 58, 60, G O ;  Courts, 1 ;  Evidence, 25; Ii i~tructions.  2, 9. 

O F I ' I S S E .  See Statutes.  11;  Criminal Law, 9 

O1"I'I:R. Sec Contracts, 1 ,  3,  5. 

OI.'FI('ERS. Scc Corporations, 5.  

OI'IS1OSS. See Apl~enl and Error ,  13, 15; Contr.:ictq. 1 1 ;  Evidence, 7. 10. 36. 
2 J. 36, 46 ; J u r i ~ l i d o n ,  1. 

OI 'TIOS.  See Truqt.; :rl~tl Trustees. 7 ;  Principnl and A4qeirt, 10. 12 :  Contractq, 
:;2, 23, :;A. 35. 



PARENT -4ND CHILD-Continued. 
rencherl the nqe of twenty-one. 311d also this fact being peculiarly 
within hi.: own lmowledge, the burden is on him to chow that a t  the 
time in question she was under age. Ibid. 

4. Parent and Child-Seduction of Child-Eape-Force-Lovs of Services 
-Actimr..-It is not necessary to the father's action againqt one who 
has debauched his daughter cndcr the age of twenty-one that the in- 
terconr.e should have been induced by the defendxnt'c solicitation, 
force being in aqqmvation of the damams allowed ; and upon the birth 
of a child in consequence, t h ~  loss of her wrvices will he presumed 
Ibid. 

5. Pnrctzt and Child- Coiztract- Services Reledere&-- Implied Promise to 
Pnlj-Son-i?l-Lato.-Services rendered by a child to his parent while 
living a s  a member of the family, includinq the relationship of son-in- 
law, a re  presumed to be gratuitous, and no recovery can l)c had there- 
for, in the absence of an espress contract, n~hen nnthinq artpears es- 
cept the relationship and the performance of the service? ; but, under 
certain circumstances, the jury may find as  a fact an intent on the one 
part to charqe and on the other to pay for the services renrlered, 
whereupon the law will imply a contract to pay for their reaconal~le 
value. El f i s  v. Cox, 616. 

6. Sanze-Refcreizce-Fi~tdinys-Evide?tce-I~t2cnt -Where, upon the evi- 
dence. a referee haq found as  a fact that services rendered to a father 
uy hi4 danehter and her husband while livinq with him as  memkrq 
of his family were rendeyed and rereived in such manner and under. 
such circumstances as  created an implied contract to pay what they 
were reasonably worth: Held, the finding is sufficient and will be 
upheld; and the intent, though not appreciable to the senses, or an- 
nounced, may be inferred from the circumstances; and the evidence 
thereof, in this case, is held to be sufficient. Ibid. 

PAROL AGREEMENT. See Insurance, 4 ;  Contracts, 16, 26, 27 ; Sales, 2. 

PAROL EVIDEXCE. See Insurance, 7 ;  A p ~ e a l  and Error, 3 ;  Contracts, 28. 

PAROL TRUSTS. See Pleadings, 2 ;  Trusts, 1; Trusts and Trustees, 6, 8. 

PARTIES. See Malicious Prosecution, 1 ; Appeal and Error, 2 ;  Evidence, 1, 
12 ; Wills, 1 ; Actions, 3 ; Judgments, 18. 

Parties-Parent a??d Cltild-Sot%-in-Law-Co?ztracts-Assiynnrei~t of Riqht 
-Judyme~zts -Where the daughter and son-in-law have a valid claim 
aeainst the father for services rendered him while living as a member 
of his familx, and the daughter assigci hcr clxim to her huqhnnd, who 
sues alone, though his recovery is  sustained, ~ e t  she should have be- 
come a party to the action, in order that she may be bound by the 
judgment. Ellis v. Cox, 616. 

PARTITION. See Tenants in Common, 1, 2, 3. 
1. Partitio.icHeirs a t  Law-Denial of Title-Evidence of Title-Dower- 

Judgment Roll.-Where proceedings to partition lands of the deceased 
father a re  brought by his children and heirs a t  law, and one of them 
denies the title to have been in the father, but claims i t  adversely in 

58-176 
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himself, and the cause has been transferred and is being tried in the 
Sulr~rior (lourt, the judgnlent roll in the proccxilings for (lower there- 
tofore terminated is c o n ~ ~ e t e n t  a s  x quasi :itIniissio~i. or evitleiice, in 
c.ontradiction of the adverse claim. when it the~e in  nllllears that  the 
~vitlow alleged title in the deceased, which W:IS not denied I)y the pres- 
ent ailverse claimant, though a party to the proceedings. lZiddle 1.. 

Riddlc, 485. 

2. Sctr~c~-~4dcerse 1'ossession.-Where in lxocecdiiip to partition lands 
arnoug the cliiltlren and heirs a t  Inw of the deceased father one of 
them denies the source of title and claims i t  adversely in himself, the 
judqment roll in the petition for dower alleging title in the deceased. 
and the widow's possession thereunder, is competent ;1? evidence to 
show the character of the widow's possession, which may he tacked 
to the possession of her husband when suffi;.ient with the other evi- 
dence of adverse possession to perfect the title in the heirs. Ibid. 

PARTKERSHIP. See Statutes, 2 ,  3, 4 ;  Deeds and Conveyances, 4. 

1. Pnrl+~ership-Negotiable Instruments--Scc~l-Liqnitation of -4ction.s.-A 
promissory note, signed by one of a partnership, with a seal after his 
own name, in behalf of the firm, or a s  purchasin~ agent for the others, 
is a simple contract a s  to the other partners, though a contract under 
seal as  to the one thus signing, and is barred a s  to the others by the 
three-year statute of limitations. Supply Co. v. Windlcy, 18. 

2. Sam c-Ratification-Know ledge.-In order for members of a partner- 
ship to  subsequently ratify the action of one of them in giving the 
firm's note under seal, and repel the bar of the three-year statute of 
limitations, i t  is necessary to show that  the acts relied oil were with 
knowledge that  the instrument was under seal. Ibid. 

3. Same-Evidence-Trials.-A note under seal is not necessary to secure 
a lien for agricultural advances ; and where the evidence tends only to 
show a partnership for farming purposes, and that one of the partners 
ynve the firm's note under seal, and the other farmed and applied thfh 
proceeds towards the payment of the note, i t  is not sufficient to shov- 
that  the other partner acted with knowledge that  the note was under 
seal, and repel the bar of the three-year statute of limitations as  to 
him. Ibid. 

4. Partnership - Principal and Agent - Contracts - Intent -Estoppel.- 
Where the partnership relation of a firm for a certain year has been 
established (see Machine Co. v. Morrow, 174 K. C., 1981, the acts of 
one of the partners during that  term, within the scope and exegencie< 
of the current business. is binding upon the other; and where labor 
has accordingly been done for the partnership and money lent thereto 
by an employee, under agreement with the partner in charge of the 
business, the existing contract of partnership will control, and the 
mere knowledge of such employee a t  the time that the other partner 
intended to withdraw from the firm, without any element of estoppel. 
will not release the partner so intending from liability. Oalcley c .  
dlorrow, 134. 

6.  Partnership-"Assumed Namew-Btatutes-Where a partnership busi- 
ness is being conducted under the surname of the proprietors in  such 
manner as  to afford a reasonable and sufficient guide to  a correct 



INDEX. 

PARTSERSHIP-Continued. 
knowledge of the individuals composing the firm, chapter 77, Laws 
1913. forbidding the carrying on or transactiug business under an "as- 
sumed name." etc., does not apply. Jemet te  Bros. Co. v. Coppersmith, 
crntc, cited as  controlling. Btfarah v.  Spell, 193. 

PATERSITY. See Seduction, 3. 

PATHWAYS. See Easements, 1. 

PATMEXT. See Trusts and Trustees, 15 ; Insurance, Fire, 2 ; Sales, 3 ; Prin- 
cipal and Agent, 15. 16;  Contracts, 42. 

PEDESTRIANS. See Negligence, 3 ; Municipal Corporations, 5. 

PENAL STATUTES. See Statutes, 12. 

PENALTY. See Commerce, 1 ;  Contracts, 30. 

Pensiol~s-Coizfedc~~te Soldiers-Burial Expemes-Charge Upon Coulety- 
,Ytc~tutes.-Revisal, sec. 5005a, requires the $20 on account of the 
burial of a Confederate pensioner to be paid by the board of commis- 
sioners of the county on the pension roll of which his name appears, 
irrespective of reqidence. The delay in the prosecution of this case 
unfavorably commented on. Hannah v. Comrs., 395. 

PER CAPITA. See Estates, 2. 

PERJURY. 
Pcrjiirrl- Co~~tenzpt- Cor~trtrcts, Inzmorc~l- Public Policp- Criminal Law. 

7Yhere the plaintiff's evidence would establish the fact that the de- 
fendant, n phj sician, had given testimony in an action of his deceased 
intestate ulion con3ideration of his giving favorable expert testimony 
011 the nlcasuie of damages, which the defendant in the present action 
has denied, and the jury have found upon allegation and evidence that 
the defendant had entered into the contract knowingly and designedly 
:md h ~ d  colle~ted the consideration named : Held, the defendant, upon 
the veldict, was guilty of gross contempt of court, with recommenda- 
tioil to the solicitor to consider a bill of indictment charging perjury 
:is to the defendant's testimony in the former action. Davls a. Smoot, 
33s. 

PERSOSAL I'ROPERTP. See Sales, 3 ; Principal and Agent, 6 ; Wills, S 

PETITIOIU. See Supersedeas. 2 ;  Appeal and Error, 15. 

PHPSICIAKS. See Contracts, 24; Master and Servant, 11. 

PTATFORJI. See Carriers of Passengers, 2. 

P1,EAUISGS See Witnesses, 1 ;  Master and Servant, 4 ;  Judgments, 8, 9, 25. 
ZG ; .Ju\tices of the Peace, 2 ; Frusts and Trustees. 8 ; Ejectment, 1 ; Evi- 
tlence. 5 : Railroads, 8 ; Limitation of Actions, 1 ; Slander, 1 ; lien. Trials, 
2 ; Statutes of Fraud, 1 ; Contr~cts ,  31, 37, 38. 

1. I ' l e c ~ d ~ ~ z y s - - A s s r c ~ ~ ~ p t i o r z  of Risks.-The doctrine of assumption of risks 
must be pleaded to make this defense available. Hassell v. Daniels, 99. 
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2. Pleadings-Evidence-Variance- Trusts- Pnrol Trusts- Prilzcipal and 

Agent.-Where the complaint in a suit to engraft a parol trust upon 
the legal title of a purchaser a t  a mortgage ssle of land sufficiently 
alleges that the land belonged to the wife. and that the negotiations 
resulting in the trust were made by the husband with such purchaser, 
acting a s  his wife's agent, evidence of the transactions so made in the 
wife's behalf is  not variance with the pleadings and objectionable on 
the ground of a fatal variance between the allegation and the proof. 
Williums v. Honeycutt, 102. 

3. Same4rcdgments.-Where the wife has commenced suit to engraft a 
parol trust in her favor on the title of a purchaser a t  a mortgnge sale 
of her lands, and i t  appears that the agreement was made between the 
purchaser and her husband a s  her agent, and the wife has since died 
and the action maintained by her husband and heirs a t  law: Held, 
the fact of the husband's agency is immaterial, as  the judgment in 
plaintiff's favor will bind the parties. Ib id .  

4. Pleadilzgs-Evider1ce-Vnriation-Railroad-ping Cars, Pull)mn-- 
Appeal and Error-Prejudicial Errol-.-Where there is general allegn- 
tion and evidence that the plaintiff was made sick, etc., by the failure 
of the defendant railroad company to provide sleeping-car accommo- 
dations between Washington and Richmond, on transportation to :I 

town in this State, for which i ts  agent a t  Galtimore had issued a Pull- 
man ticket, i t  is reversible error for the trial judge in this State, with- 
out amendment of pleadings, to reopen the case after the close of tlle 
evidence. and allo~v further evidence to be introduced in plaintiff's be- 
h;df tendirlg to show that the station agent in Baltimore refused to 
allow the plaintiff to take an earlier train from Baltimore, which 
would have put him in Wasliington in time to make connection with 
the trail1 on which his reservation had been made and which had left 
before his arrival there, tlle effect being to substitute a new cause of 
action for that alleged, and to the defendant's substantial prejudice. 
S u l f ~ ) ~  u. R. R., 136. 

5. PTentlings - Admissioits - rnforvtntioiz a w l  Belief.-Admissions in the 
:uis\ver a s  to matters alleged on information and belief in the com- 
11laint nrc :~dmissions of the matters so alleged, and not coufined to 
the fact that the defendant has been so informed and believes them. 
TVillia/i~s G. Lz~mbci. Go., 175. 

6. Plenrli?cyx--1 rli~~issioi~s-Lnlzds- Divi~iomZ Lines- Lappage- Advcrse 
I'osscsoioiz-Title.-Pleadings will be liberally construed ; and where 
the  lain in tiff Ilas alleged the line of his senior grant a s  the true one in 
dispute Iretween llis own lands and those of the defendant adjoillillg 
them, and tllc : inwer alleges there is  no lappage of that line with the 
lilie give11 in his junior grant ;  and, further: that he owns the land on 
both sides of that liile. he is not confi~iecl Ly llis l~lendings to the locn- 
tion of the liiie descriI)~d ill plnintiff's grant, but may shorn title, by 
adverse ~ossession, to the locus in, quo bepond. Parlcer v. Parker, 108. 

7. I'lcmrlings - Defense - Co?~iztcrcTaiw~ - Judgment.-In an action to re- 
cover a balance of the purchase price of lands, a:legntions in the com- 
plaiut t-hat the lands were sold as  a l i 1 1 0 ~ 1 i  tract a t  a cert:rin firice for 
the whole, wliich was denied by the answer, alleging the price mas by 
the acre, overlJaymeut, and claiming the amount thereof: Held, the 
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matters n l l ~ ~ . c d  in t l i ~  answer mere those in clefense, not requiring a 
iq)licntion in clenial, and motion for judgmelit upon the pleadings for 
:I co~~ntcrclniin Ijer2ause not denied, or a requested instruction to that 
c.flcc*t. w i ~ s  ~ropcr'ly ref~ised. Gallotc.c~y v Goolsbu, 635. 

1'1,I~:AS. Scc Esecntors ant1 Administrators, 1, 3. 

I'T.l:.\S T S  13,lIi. See Iteference. 1. 

POI,I('J: 1;l~X:CTATIOSS. See Drainage Districts, 7 

1 0 , l : S  Sce Inrurnnce. G .  10. 1% 14;  Appeal and Error, 46; Insurance, 
Vile. 4. 6. 7 

1'OS,S,-HOI.I)I.~RS. See Road Districts, 4. 

POT,S, TAX. See Elections, 11 

~OSSESSIOS. See Actions, 4 ;  Mechanics' Liens, 6. 

PREJUDICE. See Appeal and Error, 7, 36 ; Railroads, 4. 

PIZESENCE. See Witnesses, 2. 

I'RESESTMI3KT FOR PAPMEKT. See Bonds, 1. 

PRESChiPTiOSS. See Appeal and Error, 18 ; Elections, 6 ; Taxation, 2 ; Stat- 
utcs. 6 ;  Master and Servant, 10;  Homicide, 6 ,  1 0 ;  Criminal Law, 3. 

PRIMBIIIES. See Elections! 1 

PRIKCIPAI, ASD AGENT. See Insurance, 6, 8. 10, 11, 1 2 ;  Pleadings, 2 ;  
Judrments. 7 ; Partnerships, 4 ; Contracts, 10 ; Negligence, 4, 5 ; Deeds 
and Conveyances, 4 ; Master and Servant, 6 ; Evidence, 14 ; Taxation, 4 ; 
Corporations, 5 ; Bonds. 2 ; Insurance, Fire, 4. 

1. Principal and Agen-Cndisclosed Principal-Coiztracts-ActioneIt is 
unnecessary that the name of a principal be disclosed for him to main- 
t :~in :rn action on a contract made by his agent in his behalf. Williams 
C. Honeuc1cft, 102. 

2. Principal and Aqrnt- Iierpondeat Superior- Contracts- Torts- Dam- 
clqcs-Gorporc~tioizs-TThere there is evidence tending to show that 
the tort complained of was committed by a corporation under contract 
with the defendant corporation, and while the work was under the 
nl;~riarremeiit or control of an officer of them both, the acts and knowl- 
edge of such officer in respect to the facts and circumstances under 
which the tort had been committed will be imputed to the Et~fendant, 
his principal, as  its own, under the principIe of que f e c ~ f p e y  alium 
fecit per se. Williams v. Luw~ber Co., 175. 

3. Smm-Fires.-Where a corporation, a s  grantee of defendant corpora- 
tion of certain timber, has negligently set out fires to the lands of the 
plaintiff, the defendant's grantor, by the operation of its engines used 
in cutting the timber, under the charge of an officer of both corpora- 
tions, the acts of the officer for both corporations will be imputed to 
the defendant. Ibid. 



918 INDEX. 

PRINCIPAL AND AGENT-Co%ti?zued. 
4. Principnl and Aqent-Limitntion of Act~or~a-Dcrttrtnd U I : ~  Ifcfrc.~cll.- 

The riqht of action of a principal against his qeneral aqent I)eqins to 
run from his demand and refusal. or h o m  the death of tllr agent. 
Gooch v. Bank, 213. 

5. Su,me-Husbnnd wid Wi,fc--Wifc's Bcpco'rctc lJr'opcrt!j.-Where the 1 1 ~ s -  
hand has acted as the general agent of his wife to invest i ~ n d  reinrest 
her separate llroperty, or moneys belouging t t ~  her scptrratc estate. 
according to his on-n judgment, ttnd the 1lnsh;tnd llas died. mu1 there 
is no evidence of a demand on her 1)art for the lrolwrty or ihrest- 
ments so made. or his refusal thereof, the :~gcncg ceased 1)y opertttioi~ 
of tlle law, a t  tiis de:rth, and the statute of 1irnit:ttion will only I)crin 
to run from that time. Ibid. 

6. Same-I'craortrr7f~j-Jrts Acc7,ccirrcli.--Xrllerc, the husl~and. :rctillg as  tlle 
general agent of his wife, has investetl hpr sc1)nrate 11erson:tlity in 
certain shares of stock, having had then1 issued to himself and wife. 
the s l~ares  remain the sepnrnte yropcrty of the wife, and the questiolr 
of the right of survivorship in person:~lty between hushand and wife 
does not arise. This question discusseti 1)y CLARK. (:. J. I7)id. 

7. Pri~icipul m d  i2yo~t-Dec7aratiorts-F~~idci~cc-Cc~r~~icrs of I'u.s.so~yc~r~s 
-Brnkcwion.-In an action for damirgcs for sic.liness wused by the 
car of defendant railroad coml)any not i)cing lrroperly 11eatcd in cold 
weather, declarations of a 11raltem:n1 to the l)lnintifY, before ei~tering 
the car a s  a passenger, its to the breiiking of the heating 1)ipe ant1 the 
cold condition of the car, are  inconlgctent as  tlecli~rations of a11 ngcnt 
which bind his principal. I ' l to~ i~ i~w I . .  If, If., 279. 

8. Principnl and Agerlt-h'cidel~ce--Xortsztit--Qucstio7t.s for .Jut'!]-Triuls--- 
Autoniobi7es.-In this action agaiilst the owner of an automobile to 
recover damages for an injury caused l)y the negligent driving of his 
son, the evidence tending to show that the son was  driving his mother. 
the defendant's wife, a t  the time: that he usually (lid this, to the 
knowledge of the defenGant, whose co~lscwt w t s  not necessary to be 
procured; arid i t  is He7rl, with the othcr evidence :~pl)e:~ring ill the 
record and passed upon on the former al)l)c':il, that it  mas sufficient to 
take the case to the jury upon the defe~~daut 's  liabilit),, as  principal, 
for the negligence of his son; :rnd defendant's motion to nonsuit 
should have been denied. Clarli 2'. fizr;ecr~tc.!~, 520. 

9. Principal uud Sqent-Scope of Buthoritg-l i:v~de~tcc-I~i~plicatc U 'n t -  
ing.-A duplicate of an oriqinal written acthority to  an agent to act 
in respect of the matters in contioverqy. though uiisipned by tlir grin- 
cipal, is competent a s  evideilce of the authority therein conferred 
where i t  appears that  the principal hat1 prepared the original and 
duplicate, signed and retained the former and returned the duplicate 
to his agent, for in thus acting the principal becomes a party to the 
transaction to the same extent as  if he had signed t 1 1 ~  tluplicate. 
Oliver v. F6delity Go., 598. 

10. Same-Contracts-Agreements-Statute of Limifatio~ts-1'rii~ci~1aE agrd 
Surety - Litigation - Interests.-A general agent, without respect to 
the usual scope of such agencies, may bind his principal by an act he 
was specially authorized to do; and where a general agent of a surety 
company has induced a ward to forego suing his principal, a surety 
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oil a guardian bond? until certain litigatiori had  terminated,  bearing 
directly upon the  extent of h is  principal's liability, under promise not 
to plead the  s ta tu te  of limitations, and there i s  evidence tha t  the 
agent mas authorized by h is  principal to act  in tha t  litigation for  it. 
both a s  agent and attorney a t  lam, i t  i s  sufficient to be submitted to 
the  jurs .  upon the  question whether t he  agent's agreement not to  plead 
the  s ta tu te  of limitations was within t he  direct authority given him by 
his principal, the  surety company. Ihicl. 

11. I'I i i~cipal aild dgo~t-Bi l l s  nud Sotes--Delnil ill PI csc i~t? t ro~t-  Irjolt 's 
L~crbrlif~{.-Where a n  aqent has  incurred :I perconnl linhilit) 011 nego- 
tiable instruments given in behalf of liiu principal, h e  may not avoid 
payment on the  ground of delay in presenting them for  pa) m m t  n11eii 
i t  v7as caused a t  hi\  orrn request and b;\ his om1 coi~duct  Cnldrc'rll 
Colcilty c. George, 603. 

12. Aa~~~c-Ec.itler~ce-Co~~re.~po~~(le~~ce.-\There ;in agent seeks to :>void lia- 
bility on notes h e  has  given in  h is  gr i i ic i~~al ' s  hehalf. n7liPrcon h e  is  
l~ersollally liable, on tlie ground of delav in presentiiig them, and 
there is  evidence tha t  th is  delay !.;as occasionetl by his own request 
and conduct. his correspondence with th;? payee Iwariirg tlirrctly u11o11 
the  question is  coml~etent acainst  him in nil action to  r w o ~ e r  u:1o11 
the notes. Ihid.  

13. Principcrl izirrl I!/cilt- E'c;idei~cc- Dc~1arc~tio11.s- Lcttci..s.---A lrt t t ' r  111i1y 
iiot be rcccived a s  evidence of the  ~ w i t c r ' s  agency to  : ~ c t  for  iinotlier, 
for  statements therein of th is  character a r e  mere c1cclar:rtions 1)y the 
supposed agent. tlle t ru th  of 1~11ich has  not I)ccil sul~lmrtetl I)$ the oath 
of the  witness and  cross-e~amiliation.  Arit(7t r ,  11ls. ('0.. (is?. 

16. Priilcipnl (or d I q o l t -  FIX rrd- l i ~ s i t ~ ~ c ~ i o e  I'olic~l- I'rr~t~lcir t- Litchcs- 
Limiffctioir of Actioirs.-Where the  i i iw~-ct l  clnims tha t  he  11acl been in- 
duced 11s t h e  f ~ ~ a u d n l c i ~ t  nlisrel~resci:t;rtio~i of the insurer's ;~geut ,  ns 
to  the  l~uit l-up v:rlue of t he  policy, to acccllt i t ,  and he, tlloujill able to 
read arid write.  :rnd ~ v i t h  full  and free opportunity to  inform himself 
of the  t r u e  facts,  l~lninly e s l~ re s s rd  iil~cii the  face of t he  13olicy. Iieljt 
tlie insurance in force for  iliile yea r s :  I3c Td, h e  i s  barretl by his own 
laches ant1 the  three-year s ta tu te  of limitations. a f t e r  the  discovery of 
the  allejiecl f raud.  f rom :rroidiix tlle r~olicq- and recovrring the  pre- 
miums thereon. Ibid.  

17. 1'1.i~~cLpnl crizd l ysnt - Dec l~ox t~o iz s  - Ecirlmce -Keitlier t he  fac t  of 
aqeilcr nor t he  extent of tlle supposed agent's authority call be proved 
b:, hi? dec1:trations a lo~le .  Adamc t-. Foy. 695 
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IS Sn~~~c-Snlca~~~a~~-A?~tonzobiles-Soi~sziit-Trinle.-Te~timony that on a 

f o ~ m e r  occ:~iion one representing himself to he defendant1- arent tried 
to sell the witness nn automobile, and a t  the time of the ad~nitted 
neelicence, while drivine; defendant's automol~ile from one of defend- 
:lnt'> camre? to  another in a different lomn, he had reliewet1 his 
effort? to sell the car of the defendant, which he KCIS drivinr, and de- 
fend:tnt's admiwion of liability when the qupl~oced arent mas eilzaged 
for him in the capacity of salesmnn, is sufficient for the tl~terininntion 
of the jury upou the qneqtion, and a judqment as of nonsuit n ~ o n  the 
eridence is  properly refused. I b d  

PRISCIPAT, AND SURETY. See Mechanics' Liens, 5 ; Principal and Agent, 10. 

PRISOKER. See Evidence, 39. 

PICIT'IES. See Limitation of Actions. 3 

PROBATE. Sce Husband a d  Wife, 2, 10, 11, 14; \T7i11s, 5, 6, 7 

PROGATE JUDGE. See Clerks of Court, 2. 

PROCFEDISGS IN REM. See Drainage Districts, 4 

P1:OhIISE See Insurance, 4. 

I'RORIISI: O F  hIARRIAGE. See Seduction, 2, 3, 4, 5, 6, 7. 

PI(0OI: OF  LOSS. See Insurance. Fire, 1, 6. 

I'l'rOPllRTS. See Animals, 1. 

PROSIXUTRIX. See Seduction, 7 .  

I'ROTEST. See Stxte's Lands, 1 ; Appeal and E r r ~ r ,  10, 12. 

I'ROSIJIAiTE CAUSE. See hlncter and Servant, 4 ;  Railroads, 1, 11, 15; Car- 
ri'ri of I'assenrers, 3 ;  Xegliqence, 10, 13. 

I'ITI:T,ICATIOS. See Drainage Districts, 1. 

PUI31,IC XSTERESTS. See Contracts, 17. 

I'T.;ET,I(' POIJCT. Sre Statutes. 9 ;  Injunction, 2 ;  Contracts, 24; Perjury, 1. 

PTTL1,hlAS. Sce Ilailrouds. 3 ; Pleadings, 4. 

I'TJSCTUA\TIOS. See Contracts, 3 

I'TiRCHASE I'RIC'IC. See Contracts, 34. 

IY;RCIIAS12I; FOR VALCE See Register of Deeds. 

I'IIR~"EI.iSJSRR. See Trusts and Trustees, 6, 9 ; Mortgages, 1 ; Taxation, 1 ; 
Xcgotiahlc Instruincats, 1. 

(>I'LII,Il~ICATIOSS. Sec Elections, 4, 7, 9. 

QTTSl'TOSS *iSI) ANSWERS. See Appeal and Error, 41, 62, 64. 
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QUESTIONS FOR JURY. See Electricity, 1 3 ;  Executors aud Administrators, 
2 ; Betterments, 1 ; Contracts, 7, 9 ; Subrogation, 1 ; Evidence, 7, 15, 17, 22, 
37, 49 ; Negligence, 6, 7, 11, 12 ; Railroads, 11, 15 ; Elections, 9 ; Incest, 1 ; 
Deeds and Conveyances, 6 ; Limitation of Actions ; Principal and Agent, 8 ; 
Master and Tenant, 7 ;  Instructions, 8. 

RAILROADS. See Damages, 1, 2 ;  Pleadings, 4 ;  Verdict, 3 ;  Carriers of 
Freight; Carriers of Passengers; Master and Servant, 7, 10. 

1. Railroads-Crossings-Street Cars- Motormen- ATegligelzce-Contribtc- 
tory A7egliyeizce-Promimate Cause-Speed 0rdlnance.-In an actipn 
to recover damages of a railroad company for a personal injury to 
plaintiff, temporarily acting for a motorman, a t  his request, in running 
a street car approaching a railroad crossing, there was evidence tend- 
ing to show that the street car was very slowly moving towards the 
railroad track, and that the defendant's train, hidden by an obstruc- 
tion, was exceeding the speed ordinance of the town and moving back- 
wards without signal or proper lookout, ran upon the street car, just 
entering upon the railroad track, and injured the plaintiff. Held, suffi- 
cient to take the case to the jury upon the issue of defendant's action- 
able negligence, and as  to whether the plaintiff was guilty of contribu- 
tory negligence in acting without taking a reasonable and proper 
observation as  to the danger, o r  whether he should have stopped the 
street car, in the exercise of reasonable care, before going upon the 
crossing. The judge left the question of proximate cause to the jury 
under a proper charge. Dail v. R. R., 111. 

2. Railroads-Street Railwnys- Crossings- Negligence- Contracts- Evd- 
dence.-A contract between a street car company and a railroad com- 
panx requiring that the cars of the former should come to a full stop 
a distance of fifty feet before reaching a railroad crossing, is  no de- 
fense to an action against the railroad company brought by one oper- 
ating the car, to recover for an injury alleged to have been caused by 
the train negligently running upon the car, when the plaintiff had no 
knowledge thereof and was not a party thereto; and the contract is 
properly excluded from the evidence. Ibid 

3. Railroads-Negligence-Evidence- Sleeping Cars, Pullman- Nonsuit- 
Trials.-Where it  is alleged, and plaintiff's evidence tends to show, 
that  the damages sought in an action against a railroad company was 
caused by the defendant's failure to furnish sleeping-car accommoda- 
tion, a ticket for which the plaintiff had bought and paid the defend- 
ant's proper agent, a motion for judgment a s  of nonsuit is  properly 
denied. Sultan v. R. R., 136. 

4. Rnilrotrds- Condemnation- Easements -- Bights of Way - Dceds and 
Conveyn?tces--Charter Width.-A conveyance of so much of the own- 
er's laud as  may be taken in making a connection with another rail- 
road, within the city's limits, according to a certain survey, is not 
ipso facto a conveyance of the full width thereof authorized by its 
charter; and where a railroad company acquired by deed a less width 
of land as  a right of way than that  authorized by i t s  charter, i t  can 
only take more of the land by condemnation with compensation, in the 
absence of further contract. Tighe u. R. R., 239. 

-5. Ilailroads- Federal Employers' Liability Sct- Statutes-- Fellow-Seru- 
ants-Negligence-Assumption of Risks.-While a t  common law the 
negligence of a fellow-servant was classed among the risks assumed 
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by an employee engaged in a common service, and an enqineer and 
brakeman on a railroad train come within this classification, the doc- 
trine is controlled by the Federal Employers' Liability ,4ct in casec 
coming within its intent and meaning; and while section 4 of the act 
in question recognizes the assumption of risks as  a defense in certain 
instances, section 1 withdraws from the class of assumed risks cases 
of unusual and instant negligence of a fellow-servant, under circum- 
stances which afford the injured employee no opportunity to know of 
the conditions or appreciate the attendant dangers, and therein the 
employer is responsible in damages tor the negligence of the employee 
which caused the injury. Jo~zes u. E. R., 260. 

6. Same-Perso?zaltuJzcs Accrescitrdi.-Where the husband. acting as  the 
train, under the Federal Employer's Liability Act, does not assume the 
risks of the sudden, unusual and unnecessary stoppilig of the train by 
the engineer thereof while making a flying switch which, without 
warning, caused the injury complained of in the action. Ibid. 

7. Railroads- Federal E'mplouers' Liability Act- I?~structio?zs- Bssump- 
tion of Risls-Appeal and Error-Harmless Error.-The general defi- 
nition of the doctrine of assumption of risks, under the evidence in 
this case, that if the defendant railroad company was accustomed to 
make these flying switches and the plaintiff to assist in them, he as- 
sumed the risks of the incidental dangers, was correct, according t o  
the Federal Employers' Liability Act, taken in connection with the 
instructions on the evidence a s  to risks not assumed by the employee, 
but if erroneous was without appreciable significance and will not 
affect the result. Ibid. 

8. Railroads-Employer and Employee-Federal Employers' Liability Act 
-Pleadi?zgs- Amendmmts- New Cause of Action- Omissions- An- 
swer-dider-Trials.-Where the plaintiff, an employee of a railroad 
company, was injured while a t  work on a car used in immediate con- 
nection with interstate commerce, and has brought his action in time, 
alleging this fact in general terms, and the defendant has answered, 
denying negligence, but also alleging with definiteness and particu- 
larity that  the rights and liabilities of the parties were controlled by 
the Federal Employers' Liability Act, setting up defenses thereunder, 
and accordingly, without objection, the issues applicable have been 
submitted to the jury, with supporting evidence: Held, the cause 
coming within the provisions of the Federal act, i t  was not objection- 
able, a t  the close of the evidence, for the trial court to permit the 
plaintiff to amend his complaint by definitely alleging the statute in 
question, making definite avernient as to the facts which brought his 
case within its terms and under its control, the amendment being only 
a formal statement of conditions already created by the parties, and 
about which there was no dispute; and, further, the answer, filed 
within the stated period, cured any omission in the complaint, under 
the doctrine of 'hider," by its additional and supplemental averments. 
Cole v. Durham, 301. 

9. Same - Demurrer - Limitatiolz of Actions.--Where a n  action, brought 
by an employee against a railroad company, has been tried under evi- 
dence and issues within the intent and meaning of the Federal Em- 
ployers' Liability Act, and the complaint has omitted to set forth facts 
with sufficient definiteness to bring the cause within its terms, and in 
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reply the answer has sufficiently done so, the action is not demurrable 
on the ground that the plaintiff was permitted to amend his complaint 
more than two years after the cause accrued, and therefore barred 
under the terms of the statute in ~ues t icn ,  in that it  alleged a new 
cause of action: first. the parties havinq elected to treat the action as 
being within the provisions of the statute, a change of front is not 
permissible; and, second, the omission in the complaint to allege the 
fact of interstate commerce is aided or cured by the full averments in 
the answer in that resl~ect. Ibid. 

10. Railroads-Fedetul Emplorjers' Lic~hilitu Act-Damayes-Loss of Neil- 
tal Powers.-Where a defendant railroad is liable in damaqes for an 
injury negligently inflicted and coming within the proviiio~is of the 
Federal Employers' IAabilit) Act, the 10% of tlie eml~loj ee'? mental 
powers is also an element of the damage; re t~)ve~;~ l ) le ,  if iul~ported b~ 
sufficieiit evidence. I b r  d. 

11. Railroads-Beyliget~cc--/:'i-irlr.i~c~c--f't~~~s of ~ : t ~ ~ r r l r ~ - - l ' t ~ o . ~ ' i t ~ ~ ( r f c  Cucise- 
Qz~cstions for Jurz~-Sr~~isrrit. - - \ Y I i c ~ i ~ t ~  ill(, rs\-itlc,i~c.e t t~l t ls  to show that 
the defendant railroatl ( . O I I I ~ I ; I I I ! .  loft its cvlrs OIL i~ sidi~lg where it 
knew children were ill tllc. 11:111it of ]~!;iyil~g. ii:lloc.ltcil :~i~cl  insecurely 
blocked to prevent their l ~ ~ l l i i i c  tlo\vii :I steel) gr;xle: illid sereral chil- 
dren, on the occasion coinl~l;~ii~cvl 1:P. ~mlocl<etl the cars. which ran 
down the grade and strucli ai~tl iirjnwtl l11ili11tift"s teilm while being 
loaded accordi~lg to his custom, of i~llic4l the elefei111:llit had knowl- 
edge; that the defendant llatl faiictl to 1)roritle n tlertliier. which 
~vould have trvoided the injury, iunl its cirrs, so ~)l;rc.ctl, 11;111 on other 
occ;lsions ran do~vn this grade, causing dclanl;tge under like circnm- 
st;~nces : Held, sufficielit to show defendant's actionable negligence. 
mtl  its l~roximate cause of the injury. to take the case to the jury. 
X i t m r  C'o. v. I t .  R., 397. 

12. Hame-1 ti t occn  i,ly Bey1igcnce.-Where cars negligently left by defend- 
ant ~ x i l ~ o a d  company a t  a down grade have been set in motion by 
children nc.cuutomed to play there, and cause damage to the plaintiff's 
property, the tlefenre of intervening negliqence is not avai1nl)le. Ibid. 

1:;. 1Zrrilrond.s- Scrlliycncc- l ' h  ird PCI.XOIIS- Gott~z~rr in/~ Cuu~es- Actiotbs. 
TVlirre defc~itlant railroad company's neglifence concurs n-ith that of 
;mother in setting curs left : ~ t  ;r 110\~~n-~:r:cd~ ill motio11, to the l~lniri- 
tiff's injury, the concurrent act of tlle ot1ic.r 1);lrty will 110t relieve the 
defendant of linl~ility. /bid.  

14. Rnilrorrdr- Liens- .lIrcto~ictTmc~i~- h ' f t r f  rttc.~- Iiitt'i'pi'c,tcitil,;, - Sot i i . r  
/ , ~ J I I  it~rtiorr of . I  t.tiorr ,-It<,visal, see. 2021, is iiot r ~ ~ l ~ t ~ ; ~ l c v l  11). c ~ l 1 ; 1 1 1 l  V I  

1X I .  1,;11\-s l!)l:L tlie lntw act ex1)r:~ssly l~url~ort iuc 1 1 1  I K .  :ti! :~i i~c~it~I-  
1 i i t \ l 1 1 .  ; I I ~ I ~  ~ I I P I Y ~  is 110 co~~flict bet~vetw the two acts t11:1t \ \ , i l l  l';111 1viI11- 
ill scv~tioii !1. 1,;ins 1!)l:i, repealing :ill ;tc.ts ill cv~~flicT tI!t~i.c~\vitli: 11111, 

I I ~ ~ ~ \ \ . ( Y ~ I I  sc'cfioli 2021 of the 1ievis:cl. i111t1 src+io~i 201S : I - ;  ; I I I I ~ * I I I ~ ~ Y ~ ,  if 
l i c ~ i ~ ~ e  1 1 ~ ~  l(yis1;ttive intcnt to esteiitl tllr'ir ])ro\-i~ioiis to tliosc who 
fcwi~isl~ ~ll:~tcri;ils to tlic sul~c.ontruc.to~.s of riiiIro;~~ls : i~lid. co~istruiilg 
the ; ~ l ~ o \ - c ~  seetiotls in cor~nect io~~ nit11 sc>t.fio~~ 2 l L S  tts trmendcd, tlw 
furllisher of materi;rls to the contr;cc.tor 1111 ; i l l  cl~itii.e rontr:~ct may file 
his itclnizotl st:~tement with tlie rai1w;ctl c.onll,:riiy within six months 
after its ;wnl)ItTiou, and maintain his :~ct io~i  to i~irforc.~ his lien, when 
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RAILROADS-Continued. 
commenced within six months thereafter. Revisal, sec. 2027. Powder 
Co. v. D e n t o ~ ,  427. 

15. Railroads- Negligence- Evidence - Proximate Cause - Questions for 
<Jury - Master and Servant - Employer and Employee.-In an action 
brought to  recover damages of a railroad company for negligently 
causing the death of plaintiff's intestate there was evidence tending to 
show that in the course of his employment the intestate was carrying 
mail from one of defendant's trains to another, on parallel tracks, 
across an intervening track, a s  he was accustomed to do, a t  the time 
one of the trains was changing locomotives, and that  the old engine, 
or the one to be left, was enveloped from the intestate's sight by steam 
from its cylinders, and that this engine, so obscured, backed upon the 
intestate, contrary to defendant's general order, without signal or 
warning, or lookout upon the rear of the engine, to warn pedestrians 
accustomed to pass there of its approach, which would have avoided 
the injury : Held, sufficient for the determination of the jury as  to the 
defendant's negligence, including the question of proximate cause. 
Hudson v. R. R., 488. 

16. Railroads-NegZigenceContributory Negligence- Rules-Abrogatio- 
Evidence.-Where there is evidence tending to show that plaintiff's 
intestate, a n  employee of defendant railroad company, was negligently 
killed in the course of his employment, a s  he was carrying mail from 
one train to  another, by defendant's locomotive passing on an inter- 
vening parallel track, and a violation of the rules of the company pro- 
hibiting employees from so using this track is  relied upon, to show 
contributory negligence, testimony that  the agents of defendant knew 
of the continued violation of this rule is competent upon the question 
of whether the rule had been abrogated. Ibid. 

17. Railroads-Street Railways-Negligence-Excessive Speed-Burden of 
Proof-Instructions-Appeal and Error-Harmless Error.-The bur- 
den of proof is  upon the plaintiff to sustain his allegation and conten- 
tion that  he received a personal injury through the negligence of the 
defendant in  running its electric street railway car a t  a n  excessive 
speed, and placing the burden upon the defendant to show that the car 
was not running a t  a n  excessive rate, is reversible error ;  and the 
error is  not cured by a correct instruction elsewhere appearing in the 
charge. Lea v. Utilities Go., 511. 

18. Railroads-Street Railways-NegligenceConcurring Negligence-Last 
Clear Chance-Evidence-Instructions-Appeal and Error-Harmless 
Error.-Where there is  evidence tending to show that  the plaintiff was 
on horseback, and, seeing the defendant's street car approaching a t  a n  
excessive speed, when he was ten feet from the track, attempted to 
urge his horse across instead of stopping, in  safety, which he could 
have done, for the car to pass, which resulted in the injury, the sub- 
ject of his action: Held, assuming the defendant was negligent in 
running the car a t  a n  excessive speed, i t  is  for the jury to determine, 
upon the question of proximate cause and last clear chance, whether 
the plaintiff was guilty of negligence which continued and concurred 
with that  of the defendant to the time of impact; for if so, the plain- 
tiff could not recover; and a n  instruction that  fixed liability upon the 
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RAPE. 

defendant if the car was running a t  a n  excessive speed is prejudicial 
to  the defendant, and constitutes reversible error. Zbid. 

Railroads- Master and Servant- Employer and Employee- Disobedi- 
ence to Orders-Freight Train.-Where an employee of a railroad 
company Has left his home in the service of the company, under an 
agreemenv that he  is to be returned thereto by one of its trains, and 
there is  evidence that a passenger train was to have stopped for him 
upon being flagged, but, with the knowledge and approval of the de- 
fendant's vice-principal, he took a freight train for that purpose, it  is 
evidence sufficient to  take the case to the jury upon the question of 
whether he was rightfully upon the freight train and not in disobedi- 
ence of orders, and to hold the company liable in an action to recover 
damages for an injury proximately caused him by the nesligent acts 
of the defendant's employees in running the train whereon he was 
riding. Mitchell v. Southern R. R. Co., 645. 

Same-Negligence-Instructions-Relative Duties.-Where there is evi- 
dence tending to show that the plaintiff, an employee of the defend- 
ant's railroad company, was riding in a caboose on the defendant's 
freight train, in  the course of his employment, with the consent and 
approbation of the defendant's vice-principal, and the injury com- 
plained of was caused by the defendant's employees on the train run- 
ning it  without sufficient headlight, contrary to the statute, and with- 
out observing other customary precautions, a charge of the court that 
the defendant was required to use ordinary care for the plaintiff's 
safety, and that  he should use such relative care for his own safety as  
this method of travel required, etc., is  not to the defendant's prejudice 
or one of which it may reasonably complain. Wallace v. R. R., 98 
N. C., 494; Namhle v. R. R., 142 N. C., 557; Usury v. Watkins, 152 
N. C., 760, cited and applied. Ibid. 

See Appeal and Error, 35; Parent and Child, 1, 2, 3, 4. 

RATES. See Carriers of Freight. 

RATIFICATION. See Partnership, 2. 

RE.11, PROPERTY. See Wills, 4. 

I<I':.\SOXABLE CARE. See Vendor and Purchaser, 2. 

ICECEIVERS. See Corporations, 2 ; Insurance, 12. 

RECEIVING STOLEN GOODS. 
1. Rceeivinq Stolen Goods - Larceny - Evidence - Appeal and Error - 

Harmless Error.-Where, upon the trial for receiving stolen goods, 
there was evidence tending to show that  the defendant's brother-in- 
law stole the goods and gave them to the defendant's wife and mem- 
hers of his household, and they were found in the attic of defendant's 
l~ouse and upon his person ; that he knew where they were, but a t  first 
denied this knowledge, and relied in defense upon the theory that his 
wife's brother had given them to her in his absence, and that  he did 
not know that  they had been stolen : Held, the exclusion of testimony 
of the wife's mother, in whose house also some of the stolen goods had 
been found, a s  to whether she had seen the stolen goods given to de- 
fendant's wife. is harmless and also immaterial, the fact not being 
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RECEIVING STOLEN GOODS-Continued. 
controverted and all the evidence tending to show that the defendant 
and his wife were acting in collusion. S. 9. Wilson, 751. 

2. Receiving Stolen Goods-Larcmy-Instructions-Scienter.-Wee the 
charge of the judge, construed a s  a whole, is  not prejudicial to the 
appellant's rights, i t  will not be held a s  reversible error on appeal; 
and where the appellant has been tried for receiving stolen goods, 
with evidence tending to show that he did so, knowing that  they had 
been stolen, a charge to the jury in effect that they must find the ulti- 
mate fact of the defendant's knowledge beyond a reasonable doubt, 
with the burden of proof on the State, in order to convict him, and so 
emphasized that  the jury could not have well misunderstood the in- 
struction, though not repeated in other disconnected portions of the 
charge, is not reversible error as  to the scientw. Ibid. 

3. Recei~itzg Stolen Goods- Larceny- Evidence- Inquiry- Knowledge- 
8cienter.-Where there is evidence of such facts and circumstances a s  
would put the defendant, tried for receiving stolen goods, upon such 
inquiry as  would lead to knowledge that they had been stolen, the 
jury may infer that such knowledge had been obtained by him by 
proper inquiry, and so fined upon the question of scienter. Ibid. 

RECENT POSSESSION. See Criminal Law, 3. 

RECORD. See Appeal and Error, 9, 16, 19, 41, 47; Insurance, 26. 

RECOVERY. See Costs, 2. 

REFERENCES. See Parent and Child, 6. 
1. References- Compulsory- Consent- Pleas in Bar- Accounting- Stat- 

utes.-A compulsory reference may not be ordered by the court except 
in the instances enumerated in Revisal, see. 519, and in no event when 
there is a plea in bar undetermined; and where a suit to set aside a 
deed to lands for fraud with accounting for the rental of a small 
tract of land for a few years, and an action for possession and a peti- 
tion for dower have been consolidated, an allegation of the wife's 
adultery interpo3ed is one in bar of the wife's right, Revisal, see. 3083 ; 
and whether the compulsory order of reference be treated as  one of 
consolidation and reference of the consolidated action, or a reference 
of each action and proceeding under one form, it  is improvidently 
entered and will be set aside. The diff'crence between a compulsory 
and a consent reference distinguished by ALLEX, J. Lec v. Thornton. 
208. 

2. Reference- E~ccptions-Issues Tendered- Waiver.-Where the trial 
upon a compulsory reference has been concluded before the referee, 
without exception or demand for a jury trial or issues submitted, the 
mere exception to the order of reference will not have preserved this 
r ight ;  and where the party now demanding such trial has won before 
the referee, and the report is before the judge on his adversary's ex- 
ception, his not having presented the issues he  desires the jury to 
pass upon, and participating in the controversy without objection 
until the referee's findings have been reversed, will be deemed a fur- 
ther waiver of the right. Baker v. Edwards, 229. 

3. Same-Satisfactory Report.-Where a party excepting to a compulsory 
reference has won before the referee, he is  not relieved of the require- 
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ment that he must Irrewrve his right to a trial by jury by making n 
demand therefor and submitting the issues he desires to be thus tried, 
etc., in apt  time, even upon his adversary's exceptions. Ibid. 

4. Saare-Bstoppcl.---~e.-A party who has excepted to a compulsory order of 
reference has an e!ection either to  preserve his right to a trial by jury 
or to proceed ul~t l rr  llie ortlrr of reference without i t ;  and his taking 
the latter course or n~nliing use of i t  without objection will exclude 
the other one : ant1 whc~rr he has not preserved his right to a trial by 
jury. 11ut :ittenil~ts to (lo so by m a ~ i n g  demand and tendering issues 
nfter the judge hns rtwnrsed the findings of the referee, he will be 
convlutled lry the ortler of the judge, though the findings of the referee 
were satisf;ictory to liini. /bid. 

5. Rcfcwrrc.c- I:.rc.c,pf ioi~s-- Isslic3.s- l-'ro'pose of Referatee.-Requiring is- 
sues to be sul~u~ittcstl on c'srqltions taken on the hearing of a case be- 
fore the referee is for t l r v  jn~r]~ost: of eliminating questions not contro- 
verted, and redurilig t11(, i11(1:1iry to :I slnaller compass. Ibid. 

REFORMATION. See Insurance, 11, 13; Contracts, 16; Limitation of Ac- 
tions, 1. 

REFORMATION OF INSTRUMENTS. 
Reformation of Iizstruments -Equity - Mutual Mistake- Evidence- Es- 

tc~tcs-Deeds and Co?~veyances-Ratificatio1z.-In a n  action to correct 
a deed for mutual mistake of tlie parties, from a conveyance in re- 
maindyr to a fee-simple title in the first taker, the evidence tended to 
show th t the grantors knew a t  the time of its execution that  the in- 
strument "h, nveyed the estate to the plaintiff for life, with the remain- 
der over; qnd that the plaintiff was informed a month after the 
registration of the deed that -he took only for life thereunder and 
acted in some inptances in recoynition of the rights of the remainder- 
man, and so he!tl the l~ossesi;ion for many years: Held, the evidence 
was iiiwfficient for reforni:ition of the instrument, and the plaintiff 
haring taken under the deed must he held to have affirmed it  a s  i t  was 
written. Hill v. Hill, 194. 

REFORMATORY. See Evidence, 50. 

REGISTER OF DEEDS. 
1:cyisttr of Dceds-lt1de.r-Reyist~tio~z-Decds rrrrd Go?zve?jn?zcea-Title- 

I'tcl-chasers for Vrclue.-The indesing of deeds in the office of the regis- 
tor thereof is an essential part of the registration; and where the 
:~,;~ntor's name has been omitted from the h ~ o l ~  a subsequent grantee 
of tlie same lands from the same grantor acquires the title from him. 
I:a~cTe v. Ham, 12. 

l F I S R I S .  See Elections, 4, 12; Road Districts, 4. 

RE(:ISTRATION. See Register of Deeds, 1 ; Elections, 7, 12 ; Road ~ i s t r i c t s ,  
1 : Incurance, Fire, 1, 3. 

REISSUANCE. See Insurance, 5. 

REMAINDERS. See Estates, 2, 6, 7, 11. 

REMOVAL OF CAUSES. See Venue, 1: Appeal.and Error, 34. 



REPORT. See Reference, 3. 

REPOSSESSION. See Mechanics' I,ienq, 6. 

REQUESTS. See Evidence, 3 ;  Instructions, 7. 

RESISTIKG ARREST. See Criminal L ~ K ,  14. 

RESTRAINT OF TRADE. See Contrncts, 17, 22. 

RESULTIKG TRUSTS. See Contracts, 25. 

RETROACTIVE. See Statutes, 1. 

REVERTER. See Easements, 2. 

REVISAL. 
SEC. 

367. Holder of note against deceased. maker may bring action within a year 
after the granting of letters of administration, if issued within ten 
years after the maker's death. In this case the discontinuance of 
the action for parties does not affect the principle. Ceitner v. Jones. 
452. 

371. Par01 promise, upon consideration, not to plead the statute of limita- 
tion is valid. Oliver v. Fidelity Co., 598. 

375. An extension of credit upon the one side alone is not a mutual account 
whereon the statute of limitations begins to  run from the last item. 
Holli?zgsu;orth v. Allen, 639. 

391 ( 3 ) .  Where maker may bring action within a year 'from letters of admin- 
istration on estate of deceased maker, and the note is  not barred, 
foreclosure of deed of trust on lnnd securing note may be ordered. 
I n  this case the discontinuance of the case forparties does not affect 
the principle. Geitner v. Jotzcs, 4.52. 

395. Defense to an action to set aside a deed for fraud and mistake, that  
deed should be reformed to show further consideration, unfulfilled, 
burden of proof is  on defendant. Taulor v. Edmunds, 325. 

-100. Father may maintain action aminst  one \vl~o has debauched his daugh- 
ter if latter is under twenty-one years of age; if over that age, hy 
the daughter. Tillotsoi~ I;. C~wi iz ,  479. 

513. Motion for relief from judgment for mistake, surprise, etc., is within 
the meaning of this section. ,lfcrttta v. V n m ,  353. 

519. Compulsory reference mny not be ordered where there is  plea in bar, 
as  xvhen nction has been consolidated with proceedings in dower, 
with allegation of n.ife's adultery, see. 3083. Lee v. Thornton, 208. 

6.52. This section has 110 al~plication when lessor may terminate lease of 
hnds.  hrcnuse not in writing. Perrell v. Jfining Co., 475. 

G2-05: : .  Eeiternlcnts nxde in good faith, etc., may be recovered, though 
nintlc Ivirll knowledce of adverse claim of title. The three-year 
statute of linlitatious cloci not allply. Pritchard v. Williams, 108. 

SXi .  01.tler of c.ourt that n-itliess answer a question he had refused to do 
iwfow c~oitllui~, ioner is erroneous, as  depriving adverse party of 
right of cros-examination, see. 865. Cartwright v. R. R., 36. 



INDEX. 

SEC. 

865. Order of court for witness to  answer question refused before commis- 
sioner, without opportunity for adverse party to cross-examination, 
is error. Ibid. 

866. CI& of another county than tha t  wherein action is pending is  with- 
out authority in proceedings to  examine adverse party. Vyne v. 
PogEe Bros., 351. 

916. A par01 lease of lands for "so long a s  lessee may pay rent" is  within 
the meaning of the statute, and terminable a t  will of lessor, per- 
mitting the lessee to recover the amount he has paid under the 
terms of the contract, less a reasonable rent. Perrell w. Mining Co., 
475. 

1130. To secure preference in tort over corporation's mortgage, necessary to 
commence action in sixty days after registration. Jovner w. R e  
flector Co., 274. 

1131. Confers no lien on one injured by corporation's tort, but only elimi- 
nates preference of prior mortgage under certain conditions. Ibid. 

1264, 2. Recovery of plaintiff, alleging fraud, entitles him to costs though 
he fails to prove fraud. Auto Co. v. Rudd, 497. 

1250. Fee for docketing in Supreme Court is not covered by plaintiff's under- 
taking, and clerk may demand i ts  prepayment. Dunn v. Clerk's 
Oflce, 50. 

1458. Written pleadings filed in  justice of the peace courts subject to  same 
rules a s  to allegations and denials a s  in Superior Court. Parker w. 
Hortolt, 143. 

1578. This section does not apply when the intent of the grantor otherwise 
appears from the expression used. Smith v. Parks, 406. 

1631. Adversary party restricted to matters of evidence opened up by party 
claiming under deceased persons in relation to transactions and 
communications. Pope v. Pope, 283. 

1631. Beneficiary under will may not testify that  holograph will was left 
with him for safe-keeping, see. 3127. McEwam w. Brown, 250. 

1675. Repealing public-local statute placing Pender County among those 
specified in  this section does not affect Public-Local Act of 1915 
relating to  Pender County; and where a county has not been estab- 
lished according to law, equity will grant injunction. Marshburn v. 
Jones, 516. 

1681. Dogs a re  not regarded as  stock, but a n  action may be maintained to 
recover them. Meckins v. Sinzpson, 130. 

1855. The attendance of a witness under sentence of death, procured by the 
State in the trial of another for homicide, is  not objectionable, and 
his testimony will be admitted. 8. w. Jones, 702. 

1954. A comma should be read in between the words "bonds" and the words 
"and judgments." I n  r e  Chisholm's Will, 211. 

2016-2019. A subcontractor furnishing trenching machine for sewer pipe in 
city's street, a t  so much per foot, i s  a laborer within the meaning o i  
the statute. Scheflow v. Pierce, 91. 

59-176 
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ICEVISAGContinued. 
Sec. 

2021, 2018, 2027, 2028. As to materialmen, subcontractors. etc., for railroads 
are not in conflict with each other or with chapter 150, Laws of 
1913. Powder Co. v. Denton, 462. 

2021. Notice may either be given by lienors for labor or material or by the 
contractor and to the architect is insufficient without further evi- 
dence of agency; also, mere knowledge of the owner. Holla?zd v. 
Rcncvolcnt Assn., 87. 

2107. Hushand livinq with wife on her land under a deed void for noncor6 
pliance with this section is no evidence of his adverse possession 
and no cloud on his tit le; taking under husband's will does not 
estop her to deny deed's validity; her declarations a s  to deed are  
incompetent; chi!dren of the marriage is no presumption of ouster. 
Schernzcr v. Dobbins, 547. 

2107. The certificate of the justice of the pence required by this action a p  
 lie\ when title to land, purchased with wife's money, is conveyed 
to them both. Deese v. Deese, 527. 

2107. Wife conveginq her separate realty, taking purchase-price notes to her- 
self and husband, secured b~ mortgage, is no evidence of her gift to 
him. and administrator or wife may sue to recover them. Kilpntrick 
u. Kilpatrick, 182. 

2201, 2208. The plaintiff in an action to recover on a note given for jewelry 
dep~nded on the ground of fraud and not up to sample must show 
he was purchaser for value, due courqe, etc. and defendant's eri- 
dence as  to price and quality is admissible. Discount Co. v. Parker, 
546. 

2276, 2279. Eanlr many not resist payment of draft accepted by it  from holder 
in due cource on the ground of ultra vires when it  may be regarded 
as  inland hill of exchange authorized by its charter. SherriZl u. 
Trust Co., 591. 

2628. Notice to pasqenqers not to ride on the platform of railway cars need 
only be in Endish, and the findings of the jury in this case was 
upon the question of proximate cause. Bane v. R. R., 247. 

2632. Penalty for nediqent delay may be recovered on interstate shipments. 
Birens v. IZ. R., 415. 

2804. Fee for doclietinq in Supreme Court is not corered by plaintiff's under- 
taliinq and clerk may demand its prepayment. Dunn v. Clerk's 
Once, 50. 

2895, 2896. Sheriff's deed is not void for description when owner has only 
one tract of land in the county and reference to his deed would give 
sufficient description. Stone v. Phillips, 457. 

2903, 2904. The statutory notice is required of the transferee when county 
has bid in lands a t  tax sale, and the affidavit of holder of certiti- 
cate must be filed, etc. Sanders v. Covington, 454. 

3082. Widow not estopped to dissent from husband's mill by final judgment 
in proceedinrs to make assets, without objection, though a party. 
Trust Co. v. Stone, 270. 
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3083. Allegation of t~dultery is plea in bar of wifc's right to dower, and com- 

guliory reference is error. Lec v. Thorntom, 208. 

3127. Beneficiary may not testify that holoqraph will was left with him for 
safe-lieepiny. 111cEzcan v. Brown, 250. 

3287. Evidence that one convicted of murder had committed the crime the 
morl~ine after the request of the vife  and a t  the time and place she 
tleaiwated is competent a s  to the wife being an accessory before the 
fact. A. V. Jones, 702. 

3334. The suplrortin; evidence in this case is helc! sufficient to render compe- 
tent the testiinony of the prosecutrix in an actiou for seduction 
under this section. S .  v. Carroll, 731. 

4305, Greg. Supp  County board of elections order new registration or order 
new "l:olling hook" of voting precincts, and registrar may not erase 
name of qualified voter a t  his request. Williams w. Comrs., 554. 

4331. The instructions of the judge as to qi~alific:~tion of electors, etc., under 
"grnlidfather" clause is approved in this case. Woodall 2;. Hiyhzoalj 
Con~missiorl, 378. 

4612, 4622. The offense of resisting arrest does not fall within the intent or 
meai~ing of our statutes establishing a department for the criminal 
insane. 8. v. Craig, 740. 

4775, Pell's. Transactions leading up to acceptance of policy of life insurance 
merge thereill. I n  re Jlca~zs, 313. 

5005a. The pension roll determines the county to pay the twenty dollars for 
burial of the peiisioner. Hannah v. Con~rs., 395. 

5217, 5218, 5233. The validity of a sheriff's deed to lands for nonpayment of 
taxes d e ~ e n d s  upon their listing in accordance with the statutes. 
Stone v. Phillips, 457. 

RIGHTS OF WAY. See Railroads, 4.  

ROAD DISTRICTS. See Coilstitutional Amendment, 1. 
1. Road Districts- Roads and Hiyhuiays- Constitutional Law- Electiom 

-Special Registrations-,llajority Vote-Statutes.-The construction 
and improvement of public roads are a necessary expense, within the 
meaning of our Constitution; and for that purpose the Legislature, by 
the passage of an act meeting the constitutional requirements, ail to 
its passing on the three several days and the recording of the "ape" 
and "no" vote (Art. 11, see. 1 4 ) ,  may pass a valid act to become 
effective without submitting the question to the vote of the territory 
prescribed; and an act passed accordingly, requiring only a majority 
vote under a special registration for a road district as  sufficient for 
the validity of bonds to be issued for the improvement of a public road 
within the district, is constitutional; and an objection that i t  should 
have required a majority of the qualified votes therein is untenable. 
Constitution, Art. VI I ,  sec. 7. Woodall v. Highway Conzmission, 377. 

2. Road Districts - Cities and Towns - Constitutional Law - Statutes.- 
The Legislature has constitutional authority to change, divide, and 
subdivide, or abolish the lines of counties, townships, and cities, or to 
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ROAD DISTRICTS-Continued. 
bring them, in  whole or in part, within districts i t  may establish for 
road purposes; and where a n  incorporated town lies within a created 
road district and mill receive the benefits of a road to be improved 
therein, i t  may not be objected that  the road only came to its corpo- 
rate  limits and that therefore the act was unconstitutional in its pro- 
visions. Zbid. 

3. Road Districts - Single Highway - Con.stitutiona1 Law.-The Legisla- 
ture  may create a district for the  improvement and maintenance of a 
single road, within its constitutional authority to create road districts, 
by statute passed in accordance with the constitutional requirements. 
Ibid. 

4. Road Districts-Statutes-Constitutional Law-Delegated Authorit2/-- 
Registrars-Poll-holders.-Where the Legislature has passed a valid 
statute creating a road district, i t  may confer authority on the com- 
missioners of a n  incorporated town therein to appoint the registrars 
and poll-holders of a n  election to be held therein by the voters within 
the district. Ibid. 

5. Road Districts-Statutes-Bonds- Sales- Road Commissioners- Dele- 
gated Powers-Constitutional Laze.-Legislative authority given to 
the commissioners of a special road district created by the act to sell 
bonds for the purposes of the  roads to  be improved and maintained, 
within their discretion, a t  a price not less than par, is  constitutional 
and valid. Zbid. 

ROADS AND HIGHWAYS. See Conversion, 1 ;  Road Districts, 1. 

RULES. See Railroads, 16 ; Estates, 1, 3, 4, 6. 

RULES OF COURT. See Evidence, 3 ;  Instructions, 7. 

SAFE PLACE TO WORK. See Master and Servant. 

SALESMEN. See Principal and Agent, 18. 

SALES. See Trusts and Trustees, 6, 8, 9, 13; Actions, 5 ;  Road Districts, 5 ;  
Taxation, 1, 2, 3, 4, 5 ;  Contracts, 25, 26. 

1. Sale - Statutes - Sheriff's Deed - Reference to Owner's Deed.-Under 
the provisions of the Revisal, see. 2895, a sale of land for taxes shall 
not be invalid by reason of certain irregularities; and section 2896, 
defining these irregularities, among other things, provides that the de- 
scription on the tax list will be definite enough if sufficient to enable 
the sheriff, or any person interested, to determine what property is 
meant or intended by the description, and in such case a defective or 
indefinite description may be made definite by the sheriff in his deed; 
hence, where the owner has but one lot or tract of land within the cor- 
porate limits of a town, and reference to his deed would readily give a 
full description thereof, the sheriff's deed to the purchaser a t  the sale 
for taxes incorporating this description in his deed is sufficiently defi- 
nite of the land therein conveyed to pass the title. Stone v. Phillips, 
458. 
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2. Sales- Assignment of Bid- Contracts- Parol Agreement- Trusts and 
Trustees-Equity.-It is against equity and good conscience to permit 
a purchaser of land a t  a commissioner's sale to repudiate his agree- 
ment to assign his bid to another and have conveyance made direct to 
him upon the payment of the purchase price. because the agreement 
rested in  parol, and thus set up the statute of frauds, to his own ad- 
vantage, in repudiation of the parol trust he had assumed. Rush v. 
McPherson, 563. 

3. Sales- Personal Property - Payment - Title - Conditions Precedent- 
Lq~ntber-d.leasurement b y  Purchaser- Claim and Delivery- Vendor 
and Purchaser.-Where the sale of personal property is agreed upon, 
without mention as  to the time of payment of the price, the law will 
presume a cash payment by the purchaser a t  the time of its delivery ; 
and where the contract whs for the sale of lumber, to be measured by 
the purchaser, upon delivery, to ascertain the amount of the purchase 
price upon a rate agreed upon, the title does not pass to him until such 
measurement has been made, a s  a condition precedent; and when he 
fails to nieasure the lumber, and refuses lxyment therefor, claim and 
delivery will lie against him. Davidson v. Furniture Co., 569. 

SCHOOL DISTRICT. See Elections, 10 ; Taxation. 7. 
School Districts - Statutes - Rcquiremcnts - Interpretation.-A special 

school district may not be formed under the provisions of our statutes 
if the proposed district has less than sisty-five children of school age, 
unless the same shall contain twelve square miles of territory, etc. ; 
and where i t  has been properly established that the extent of the pro- 
posed area meets the requirement of the statute, the provision a s  to 
the number of children of the school age within the district becomes 
immaterial. Williams v. Comrs., 554. 

SCHOOLS. See Contracts, 9 ;  Elections, 13 ; Constitutional Law, 4, 5; Tax- 
ation, 9. 

SCIENTER. See Receiving, 2, 3. 

SEALS. See Partnership, 1  ; Contracts, 32, 33. 

SEDUCTIOX. See Incest, 1  ; Appeal and Error, 35 ; Parent and Child, 1 ,2 ,3 ,4 .  
1. Xeduction- Actions- Parties- Infants- Female.-An action for dam- 

ages for seduction may be nmintained by a female under twenty-one 
years of age, in her own name and right, against her grandfather, 
upon the ground that he took advantage of his influeuce over her in- 
nocence and virtue to accomplish his unlawful purpose. Strider v. 
Lcwey, 448. 

2. Xeduction-Promise of Marriage-Evidence, Supporting-Good Charnc- 
te~.--Virtue-Statutes.-On the trial of an indictment for seduction 
~ulder  promise of marriage, the innocence and virtue of the prosecu- 
trix, a s  testified to by her, may be sufficiently supported by evidence 
of her previous good character. 8. v. Fulcher, 724. 

3. Seduction-Promise of Marriage- Xezual Act- Paternity- Evidence- 
Statutes.-Where there is evidence thai  the defendant, indi ed for 
seduction under promise of marriage, had frequently and a l m k e x -  
clusively gone with the prosecutrix a t  aud before the time of concep- 
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tion, had admitted an engagement of marriage to her mother, and had 
refused a request to visit her when the consequences had developed, 
together with the birth of the child, i t  is sufficiently supportinq, under 
the statute, of her direct testimony of the sexual act and the paternity 
of the child for the determination of the jury. Ibid. 

4. Seduction-Promise of Marriage-Promise- Evidence- 8tatute.-Upon 
the trial for seduction under promise of marriage, testimony that the 
defendant admitted to other? the promise of marriage; that he paid 
assiduous and almost exclusive attention to the prosecutrix a t  the 
time she alleges the act was committed by them, with the other rele- 
vant circumstances of this case, is held crfikient, under the statute, 
a s  supporting evidence of her direct testimony that he  had promised 
to marry her and that she had thereby been persuaded to yield to him. 
Ihid.  

6. Sedzcctiov-Promise of Marriage-Time of Promise-Evidence-Instruc- 
tions.-The promise to support an indictment for seduction, under the 
statute, must have preceded the illicit intercourse, and in this case it 
is Held that the judge's charge, under the evidence, properly so con- 
fined it. Ibid. 

6. Seduction-Promise of Xarriage-Corroborative Evidc?zce.-Testimony 
of the mother a s  to  what the prosecutrix said of the defendant's prom- 
ise of marriage is corroborative evidence in an action for seduction, 
under the statute, though not supporting in the proper sense of the 
word. Ih id .  

7. Seduction-Promise of Marriage-Prosecz~ti~im-~qupportitzq Evide~zce- 
Statutes-Criminal Law.-Upon a trial for seduction under a promise 
of marriage, the direct testimony of the prosecutrix is sufficiently s u p  
ported by other testimony which tends to show the previous good 
character of the prosecutrix; that  she and defendant went continu- 
ously together, as  engaged people, for two years; that  she told her 
father and mother of the promise and of her love for the prisoner 
when her condition was first discovered, and that the child was born 
nine months after the prisoner's purpose was accomplished; and a 
motion to nonsuit was properly denied. Revisal, see. 3384. N. v .  
Cooke. 731. 

SELF-DEFENSE. See Appeal and Error, 57. 

SERVICES. See Appeal and Error, 28; Parent and Child, 12. 

SEn7AGE. See Judqments, 27 ; Contracts, 6. 

SHADE TREES. See Municipal Corporations, 4. 

SHELLEY'S CASE, 1, 3, 4, 6. 

SHERIFFS. See Sales, 1. 

SHERIFF'S DEED. See Taxation, 5. 

SLANDER. 

Glandcr- ~as'fclrdy- Irtdictable Offense- Pleadings - Demurrer.-Alleqa- 
tions that the defendant spoke false, slanderous, : ~ n d  dcfnm:itory 
words of the plaintiff, that  a certain woman wit1 that he ma< the 
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SLANDER-Continued. 
father of her child, a r e  those charging bastardy, and, though involving 
moral turpitude, is not an indictable offense carrying with i t  infamous 
punishment; and upon the failure of the complaint to allege special 
damages, i t  is  demurrable. Yates u. Ins. Go., 401. 

SLEEPING CARS. See Railroads, 3 ;  Pleadings, 4. 

SOFT DRINKS. See Vendor and Purchaser, 2. 

SON-IN-LAW. See Parent and Child, 5. 

SPECIFIC PERFORMANCE. See Contracts, 32, 33, 35. 

SPEED. See Railroads, 17; Criminal Law, 8. 

STATE GRANTS. See Evidence, 21. 

STATEMENTS. See Evidence, 47; Appeal and Error, 40. 

STATE'S LANDS. See Appeal and Error, 10, 12. 
State's Land-Elztry-Protest-Issues-Form.--St land is not vacant 

and subject to entry if i t  has been already granted by the State, and a 
protestant claiming under the prior grant need not necessarily connect 
his title therewith in order to defeat the junior entry;  and the form 
of a n  issue is objectionable which submits the question as  to whether 
the protestant was seized and possessed of the locus in  quo. Land 
Go. v. dfasu;ell, 140. 

STATION. See Carriers of Passengers, 3. 

STATUTE OF FRAUDS. See Contracts, 1.5, 26; Landlord and Tenant, 1. 
1. Statute of Fmuds-Pleadings.-The ddendant cannot successfully avail 

himself of the statute of fraud when he neither denies the debt or 
pleads the statute. Geitner v. Jones, 542. 

2. Statute of Frauds- Bills and Notes- Prior Zndehtcdness- Trusts and 
Trustees-Writing.-A note given for the payment of a debt existing 
prior to, but secured by the deed in trust for the benefit of creditors, 
is in recognition of the old debt, and not a r~ovation, and the trans- 
action is  within the intent of the statute of frauds requiring that  con- 
tracts concerning lands, etc., shall be in writing. Zbid. 

STATUTES. See Master and Servant, 1, 2 ;  Witnesses, 1; Appeal and Error, 
2. 28, 31 ; Elections, 2,  5, 7, 12 ; Mechanics' Liens, 1, 4, 5 ; Carriers of 
Freight, 1, 2 ; Betterments, 1, 2 ; Supersedeas, 2 ; Clerk of Court, 2 ; Con- 
tracts, 6, 13 ; Animals. 1 ; Trusts and Trustees, 1, 2 ; Partnership, 5 ; 
Reference, 1 ; Husband and Wife, 2, 5, 10, 11, 12, 14;  Judgments, 14, 15, 
23 ; Drainage Districts, 1, 9 ; Carriers of Passengers, 2 ; Wills, 5, 6 ; Cor- 
porations, 1, 3 ;  Evidence, 3, 36, 39; Insurance, 12; Road Districts, 1, 2, 
4, 5 ;  Pensions, 1 ;  Estates, 7 ;  Commerce, 1 ;  Railroads, 5. 14; Constitu- 
tional Law, 1 ; Courts, 7, 9 ; Taxation, 1, 4, 6, 9, 10 ; Parent and Child, 2 ;  
Sales, 1; Sunday, 1 ; Costs, 2 ;  Dower, 1 ;  Limitations of Actions, 1, 6 ;  
School Districts, 1 ; Banks ana  Banking, 1 ; Homicide, 1 ; Seduction, 2, 
3, 4, 7 ;  Criminal Law, 14. 

1. Statutes-Znterpretation-Supreme Court Decisions-Property Rights- 
Overruled Decisions-Retroactive Effect.-Where property rights a re  
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acquired in accordance with a decision of the Supreme Court, in the 
interpretation of a statute, which is subsequently overruled, thc effect 
of the later decision will not be retroactive in effect ; :rirtl where a 
deed has not been properly indesetl. Ilnt valid to 1)ass title against a 
subsequent purchaser, under the clecision of Dcivis v. 1171/,itt/li~, ren- 
dered in 1894, and registered prior to A'l!! v. A'or~nritt, 175 S. C.. "9, 
which overruled the former decision, the rights thus acclui!.t~d wil! not 
be disturbed. Fozclc v. Hrm,  12. 

2. Statutes, Penal-I~~te~~prctriiir~~z-Ptirt~~c'rsI~ip-"A~~~iit~~d hTul~i('."--See- 
tion 1, chapter 77, Laws of 1013, prohibiting, in genclxl tc'i'~t~s. the 
conducting. carrsing on, or trnnsncting a I)usiness ill this St:~t(l ~mtler 
a n  assumed imne, mitllout filing a ccrtifici~te with tlic clerk o f  tlie 
court of the county, showing the name of thc omncr, nial;in,g tlic for- 
bidden act i1 il~isilerue:lnor, is of :l highly l~cnnt ch:lractcr. :111tl its 
meaning will not be esrcntletl 113 intcr1)retntion to i n c l ~ ~ d e  wsc5s that 
do not come clearly witl~in its provision., J c u ~ z ~ f l e  v. (!~p~)cr.stt~itl~. 82. 

3. Statutes- Prtrtnership- "Assu?i~ctl Xn)nc"-- Co?~frrrrfs. Illcc~n1.-Wllcre 
a partnership is conducted under :in "a\\n~netl i i :~n~c." witllont h:~riny 
complied with the requirements of section 1, cli:~pter 77,  law^ 101::, in 
having filed the certificate ~ T i t l ~  the clerk of the court of tlic county. 
i t s  contracts a re  not enforcible in tlie courts of this State. Ibirl. 

4. Btatutes-Partnership-"Assunwd Name"-Inte~prctntio1z-S~~r71~~1~le.- 
Where brothers are engaged in business under the name of Jennette 
Brothers Company, the word "company" may be taken to denote a 
partnership, and will not come within the provision of the statute 
requiring that a business conducted under an "assumed name" must 
be registered with the clerk of the Superior Court of the Droller 
county, showing the business name of the owner ; tlie words "assumed 
name" meaning a fictitious name and not applying when the true sur- 
name of the partners a r e  correctly given, and afford a reasonable and 
sufficient guide to  correct knowledge of the individuals composing the 
firm. Ibid. 

5. Statutes-Interpretation- A ttorney-General- Long Acquiescence.-The 
opinion of the Attorney-General, interpreting a statute, sanctioned by 
long acquiescence and without legislative change, is  entitled to 
ful  consideration by the court. Hannah u. Comrs., 395. 

6. Statutes-Presumptions-Title-Prospective Effect.-The statutory pre- 
sumption of chapter 195, Laws 1917, that  the disputed title to lands is 
out of the State unless the State is a party or the trial is  of a pro- 
tested entry, was effective, by the express terms of the statute, from 
1 May, 1917, and has no application to this action theretofore com- 
menced. Riddle v. Riddle, 485. 

7. Statutes-Stock-No-Fetzce Law-"Change of Pence."-The requirement 
of Revisal, see. 1675, that  the counties therein named may withdraw 
from the operation of the no-fence law, upon the conditions specified 
therein, if funds are  provided by a tax levy, etc., for "changing the 
fence," is to provide against trespass by the running a t  large of stock 
into no fence territory, and conteinplates the c h a ~ g e  from the one sys- 
tem to the other; and the position is untenable that  the statute is in- 
applicable when the fence has long since been lawfully removed or 
destroyed. Marshburn v. Jones, 516. 
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STATUTES-Continued. 
8. Statutts-Repealing Statutes-Conflict-Stock-No-Fence Law-Fences. 

Where a statute amends Revisal, sec. 1675, by adding a part of an- 
other county to those therein named a s  having the right to withdraw 
from the stock law under certain conditions, and makes the building 
of the fence around the outer boundaries of the  proposed district a 
condition precedent to the exercise of this right, repealing conflicting 
laws, the condition imposed by the later statute is  not in conflict with 
the provisions of the section of the Revisal requiring that the expense 
of the fence be met by a tax levy, etc. Ibid. 

9. Statutes- Public Policy- S t o c b  No-Fence Law- Fences.-Our public 
policy with respect to the running of stock a t  large has been changed 
bv our statutes on the subject of "no-fence" or stock laws, and the 
uniformity, with slight exception, of their application to the entire 
State;  and while Revisal, sec. ,1675, permits the counties therein enu- 
merated to  withdraw, upon certain conditions, from "stock-law" ter- 
ritory, this is  to be done with regard to the rights of those districts 
where the law is  effective, requiring that  the districts withdrawing 
therefrom shall erect the boundary fcnces necessary to keep the stock 
from trespassing upon the rights of the larger class of people within 
the "no-fence" territory. Ibid. 

10. Statutes-Repealing Statutes-Conflict-StocIcFe~tces-&Fence Law. 
The act of 1917, placing Pender County emong those specified in  Re- 
visal, sec. 1675, a s  having the right to withdraw from stock-law terri- 
tory, etc., by repealing all laws in conflict therewith, does not affect 
the provision in the Public-Local Laws of 1915 relating to Pender 
County, and requiring as  a condition precedent that, before its oper- 
ative effect, a fence shall be Built around the defined district. Ibid. 

11. Statutes - Criminal Law - Offense Bpecified - General Description.- 
Where particular and specific words or acts, the subject of a statute, 
a r e  followed by general words, the latter must, as  a rule, and by 
proper interpretation, be confined to acts and things of the same kind. 
S. v. Craig, 740. 

12. Statutes-Penal Statutes-Criminal Law-Insanity-Acquittal-Dcten- 
t i on  of Prisoner--Judicial Investigation.-Our statutes giving to the 
trial judge the authority to detain the prisoner found not guilty of a 
criminal offense because of insanity or mental incapacity, and to 
make an investigation upon the question of committing him to the de- 
partment of the criminal insane, is penal in its character. Revisal, 
secs. 4612-4622. Ibid. 

STATUTE O F  LIMITATION. See Principal and Agent, 10;  Contracts, 27. 
Statute of Limitations- Nonsuit- Administratio%-- Statutes.-Where Re- 

visal, see. 367, relating to the time of bringing an action on a note 
within a year after letters of administration grante'd, if within ten 
years from the death of deceased maker, snd section 391 ( 3 ) ,  rclating 
to  the foreclose of the security for the note, apply, their provisions 
a re  not affected by the fact that additional parties to the action, or- 
dered by the Supreme Court, had not been made before a succeeding 
term of the Superior Court, and the judqe had thereupon ordered n 
discontinuance of tlic action, from wllicli there was no allpeal. Ceit- 
ner c. J O N C S .  543. 
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STATUTE OF USES. See Trusts and Trustees, 2 ;  Constitutional Law, 2. 

STOCK. See Statutes, 7, 9, 10; Injunctions, 2. 

STRANGERS. See Carriers of Passengers, 4. 

STREETS. See Municipal Corporations, 1 ; Deeds and Conveyances, 1. 

STREET CARS. See Railroads, 1. 

STREET RAILWAYS. See Railroads, 17, 18. 

STREETS AND SIDEWALKS. See Municipal Corporations ; Negligence, 3. 

SUBCONTRACTOR. See Mechanics' Liens, 5 ; Liens, 1. 

SUBROGATION. 
1. Bubrogafion - Bills and Notes -Endorsers - Mortgages -Evidence - 

Questions for .Furl/-Trials-Equity.-The endorsers on a note 04 a 
corporation secured by mortgage on its property a re  not entitled to 
subroqation, either legal or conventional, when it  is ascertained that 
the note was paid by the corporation, and not the endorsers, and where 
there is evidence that the latter had paid i t  the question should be 
submitted to the jury. Joyner v. Reflector Co., 275. 

2. Suhrogation-Legal-Conventional.-As dirtinguished from legal subro- 
gation, conventional subrogation is founded on the aqreement of the 
parties in the naturc? of an equitable assignment, while the former 
exists where one who has an interest to protect, or is secondari l~ 
liable, makes payment of the obligation. Ibid. 

SUNDAY. 
Sunday-Statutes-Bills and Notes-Chccks-lrlechanics' Liens.--Where a 

mechanic has repaired an automobile for its owner during the week 
and delivered possession to him on Sunday, on receipt of his check t o  
cover his charges, the fact that the check was dated on Sunday does 
not render i t  invalid under our statute. Revisal, sec. 2836, or permit 
the owner to stop its payment and retain the car in his possession, so 
as  to release it  from the lien thereon for the amount of the repairs. 
Auto Co. v. Rudd, 497. 

SUPERSEDEAS. See Certiorari, 1. 
1. St~persedeas-A?%cillar1~ Remcdu-By Who1n Oranfed-Supreme Court. 

A supersedeas is ancillary to a writ of error, and the former may be 
rranted by the same judre who has granted the latter, or both may be 
granted by a justice of the Supreme Coilrt of the United States. Dail 
v. R. R., 116. 

2. Supersedeas- State Sziprerr~e Court- United States Statutes- Petition 
to Ntr~tc, S?iprmr~e Court.-Where an appeal has been remanded and 
certified to the Superior Court, which presents a Federal question and 
which the appellant desires to have reviewed by the Supreme Court of 
the United States, his procedure should conform to the requirements 
of the Federal statutes (Lams 1916, ch. 448), and his petition to the 
State Supreme Court for a supersedeas to stay the execution of the 
judgment i t  has certified down will be denied. Ibid. 

SUPREME COURT. See Clerks of Court, 1 ;  A p ~ e a l  and Error, 8, 15; Juris- 
diction, 1 ; Certiorari, 1 ; Supersedeas, 1. 2 ; Courts, 8 ; Statutes, 1. 
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STJRVEY. See Deeds ant1 C'onvcyances, 8. 

T A X A T I O N .  See Constitutional Lam, 1, 5, 6 ;  Courts, 9 ;  E!ections, 13. 

1. Tamtion- Salcs- Purchaser- Cozcnt?j- Tranxfcwc- Rtnt~ctes- Deeds 
and Co~zve~janres.-It is necessary to the validity of the sllrriff's deed 
to land sold for nonpayment of taxes that the statutory notice sllall 
have been given the owner or mortgeree of ill? 1:111(1, notice by publi- 
cation to redeem, etc. (Revisal, sec. 2003), and t h , ~ t  the affidavit of 
the holder of the certificate be filed (Revisal, s c ~ .  2!)01) ; and these 
requirements a r e  not dispensed with when thc 1:111d is I~id in by the 
county and the bid transferred, and the transferee acquires the deed 
direct from the sheriff, for the transferee then stsnds in the same 
relation to the owner a s  if he had bid off the property originally, and 
the special statutory provision a s  to the county has no application. 
Sanders w. Covi?zgton, 454. 

2. Tasatio?z-Sales-Deeds and Conveyances- Evidexcc- Presumption.s-- 
Inskuctior~s-1'rials.-A sheriff's deed to lands so!d for the nonpay- 
ment of taxes is presumptive evidence that the land was subject to 
the taxes for the year therein stated; that the taxes had not been 
paid before the sale; that the property hnd been listed and assessed; 
that the taxes had been levied accordins to l aw;  that the property 
was sold for taxes, a s  stated in the deed, and that all statutory no- 
tices had been duly served and advertisements duly made; and in an 
action by the owner against the purchaser a t  the tax sale, in posses- 
sion, where the tax deed has been introduced in evidence, and i t  is 
admitted that  the purchaser's affidavit a s  to notice and his deed are  
in due and proper form, a charge of the court to find for the plaintiff, 
if the evidence is believed, is reversible. Stone v. Phillips, 457. 

3. Tnxation-Sales- Dceds and C'onveyances- T a x  Lists- Description.- 
Where land has been conveyed by the sheriff for the nonpayment of 
taxes, under the statute, i t  is  not required for the validity of his deed 
that the land should have been described with particularity or detail 
on the tax list, for the designation thereon is sufficient if i t  affords 
reasonable means of identification and does not positively mislead the 
owner or peFsons interested. Ibid. 

4. Tamation-Sales-Tax Lists-Listing for Taxes-Owner's Name-Prin- 
cipal and Agent -Statutes.-The seeming hardships imposed hy Re- 
visal, sec. 2894, declaring that no sale of real estate for taxes shall be 
valid because the land was charged on the tax list in the name of any 
bther than the rightful owner, is  minimized or removed by the last 
clause of the section, which invalidates the sale, if the rightful owner 
has listed the lands and paid the taxes, for i t  was his duty to have 
done so, and not that  of the officials to  perform the impossible task of 
examining into the existence of all title appearing in the registration 
books. Ibid. 

5. Taxation- Sales- Deeds and Conveyances- Sheriff's Deeds- Descrip- 
tion- Listing for Tams-  Owmer's Name- Evidence- Znstructions- 
Appeal and Rrror-TI-in1s.-The owner of lands within a n  incorpo- 
rated town sold a part thereof, and the whole of this tract was listed 
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on the tax books in the name of the original owner, designated a s  that 
within the town, and, after notice to him and his purchaser, was sold 
for taxes, and a deed made therefor by the sheriff to a purchaser a t  
the sale for taxes, sufficient in form to pass the title, with description 
obtained by reference to the deed made to the original owner, who 
had only this lot of land within the town. The purchaser a t  the tax 
sale entered into possession, and the grantee of the original owner 
brought his action involving the  title. Upon the evidence in  the case : 
Held,  an instruction by the court to the jury to answer the issue for 
the plaintiff, if they believed the evidence, is  reversible error. Ibid. 

6. Taxation-Listing for Taxes-Statutes.-In order for the sheriff's deed 
to convey the title to the purchaser of lands a t  the sale for the non- 
payment of taxes, i t  is required that  the lands shall have been listed 
in  accordance with the provisions of law-that is, by the  owner or 
duly accredited agent, in cases where listing by the agent is  permissi- 
ble (Revisal, secs. 5217-8) ; otherwise, by the chairman of the board 
of county commissioners. Revisal, see. 5233, etc. ; Rixford v. Phillips, 
159 N. C., 213, cited a d  approved. Ibid. 

7. Taaation-School Districts-E1ection.q-C1o~~stitutional Law.-One who 
is qualified to  vote a t  a n  election to establish a statutory expense and 
falls within the provision of our Constitution, Art. VII, sec. 7, requir- 
ing the approval of a majority of the qualified voters therein. mil- 
liams v. Comrs., 554. 

8. Taxation-Injunction-Majority Vote.-Where it  appears from the trial 
of the action upon its merits that the proposition to establish a special 
school-tax district has been carried by a majority of one vote, ascer- 
tained only after the registrar had improperly erased the name of a 
voter from the registration book, the restraining order theretofore 
granted should be made permanent. Ibid. 

9. Taxation- Ballots- Antagonistic Propositions- Schools- Townships- 
Statutes.-Where statutory authority is given to a county to submit 
to its voters the question of levying a t a x  to supplement its county 
school funds, and provision is made that, upon a fawrable vote, the 
tax shall be levied and collected in  the same manner and a t  the same 
time a s  other taxes of the county a r e  levied and collected, with further 
like provision as  to the townships therein; and i t  is  further provided 
that should the county vote against the tax, a n  election may be held 
a t  any time thereafter in any township that  has failed to vote for the 
t a x :  Held, the provisions a s  to th-. county and township in  relation 
to  the tax, for the purpose authorized, a re  twofold and antagonistic, 
the one for the county tax and the other for the township tax, de- 
priving the voter of his right to choose between the two propositions 
if submitted upon a single ballot; and where this has been done, and 
the county a t  large has voted against the proposition, i t  may not be 
declared a s  carried a s  to a township therein which has cast a ma- 
jority of i ts  votes in its favor a t  the same election and upon the single 
ballot. Hill  v. Lenoir Co., 572. 

10. game-Interpretation of 8tatutes.-A legislative act which authorizes 
a n  election t o  be held upon the .question of levying a tax to supple- 
ment its county school fund, providing that  if any of its townships 
should cast a majority of i t s  votes in  its favor it should apply only 
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TAXATION-Continued. 
to the township, should the county a s  a whole reject the proposition, 
requiring but a single ballot upon the two propositions, is  contrary to 
public policy and to our Constitution. Art. VII, sec. 7, and void. Ibid. 

TAX DEEDS. See Deeds and Conveyances, 2. 

TAX LISTS. See Limitation of Actions, 5. 

TELEGRAMS. See Contracts, 3, 4, 5. 

TELEPHONES. See Contracts, 4. 

TENANTS BY THE CURTESY. See Husband and Wife, 8, 9. 

TENANTS I N  COMMON. See Estates, 6 ;  Limitation of Actions, 2. 
1. Tenants i n  Common-Partition-Par01 Agreement.-A par01 petition of 

lands by tenants in common is  invalid nnless the title is  established 
by sufficient adverse possession under the statutes of limitation. Stal- 
lings v. Walker, 321. 

2. Tenants i n  Common-Partition-Deeds an,d Conveyances-Conditional 
Execution-Clerks of Court.--Where a married woman seeks to parti- 
tion lands a s  tenant in common, and the defense is interposed that  the 
lands had been formerly divided by interchangeable deeds, and the 
cause has been transferred to the civil issue trial docket, and upon 
issues raised i t  has been determined by the jury upon sufficient evi- 
dence, with the burden of proof on the plaintiff, that  she had signed 
her deed upon condition that her husband should give his written as- 
sent, which he  did not do, and the deed had not been delivered : Held, 
the deed was inoperative and the cause was properly remanded to the 
clerk to proceed with before him. Ibid. 

3. Tenants i n  Common-Partitdo-Title.-Proceedings to partition lands, 
unless the title has been made a n  issue, have only the effect of appor- 
tioning the lands among the tenants under their common title. Ibid. 

THREATS. See Homicide, 11, 12. 

TIMBER. See Contracts, 9, 32, 33, 35. 

TITLE. See Register of Deeds, 1 ; Wills, 1, 4, 8 ; Betterments, 1 ; Estates, 4 ; 
Clerks of Court, 4 ;  Evidence, 4, 32; Statutes, 6 ;  Partition, 1 ;  Husband 
and Wife, 8, 14 ;  Insurance, Fire, 2 ;  Sales, 3 ;  Deeds and Oonveyances, 10;  
Appeal and Error, 10, 34; Trusts and Trustees, 5, 9 ;  Pleadings, 6 ;  Eject- 
ment, 2 ; Tenants in  Common, 3 ; Limitation of Actions, 4, 5 ; Venue, 1. 

TORTS. See Conversion, 1 ; Appeal and Error, 1 4 ;  Contracts, 9, 39 ; Principal 
and Agent, 2 ; Corporations, 1, 3 ; Negligence, 7, 9 ; Actions, 7. 

T o r t s J o i n t  Tort Peasors-Evidence.-Where an injury is  caused to an- 
other by a wrong committed by different parties who owe him the 
same duty, and their acts naturally tend to a breach thereof, the 
wrong may be regarded a s  joint, for which both of the parties com- 
mitting i t  may be held liable a s  joint tort feasors; and the joint tort 
may be shown by direct proof or by circumstantial evidence, such a s  
the relationship of the parties, their dealing with each other, and their 
acts and conduct before and af ter  the tort, when relevant to the in- 
quiry. Williams v. Lumber Co., 174. 
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T R 4  0 S Sc~x Yc~~iuc~, 1 ;  .\11lrc~;il :tnd Error. 24. 

TRAKSI'OI:'L'.\'I'Ic IS. S(Y> ('::rrirr.: of b7r?i:llt. 2 ; Con~mc.rc.c~. 1. 

TREES. S ( Y ~  ( 'ol~rc~~,sion. 1. 

TRIAT,S. Sc(3 ISloc.:ric.itg. 1. 4 : Esccutors and Atlministrntors. 2 ;  Partner- 
shi]). 2 :  A]III(WI :)lid I':rror, G ,  10, 38, 52: Rlnster and S ~ r v a n t .  3, 7, 9 ;  Bet- 
tern~c,nts. 1 : ('ontlxcts, 7 ;  Trusts and Ti,l~stcc's, S: Suhro=atiori, 1; Negli- 
gence. 6. 7: 12 ; R:~ilro:tds, 3, 8 ; Bills and Xotes, 3 ; Municipal Corporations, 
5 :  1':trnit and Child. 3 ;  Tnsation. 2, 5 :  Limitation of Actions, 4, 8;  Evi- 
dence. 22, 23, 30, 35 ; Principal and Agent, 8. 18 ; Carriers of Passengers, 4 ; 
Instructions, 8 ;  Homicide, 10, 11;  Criminal Law, 3, 7. 

TRUST ESTATE. See Trusts and Trustees, 17. 

TRUSTS. See Pleadinrs, 2 ; Constitutional Lam, 2 ; Husband and Wife, 9 ;  
Trusts and Trustees. 

Trusts-IJnrol Trusts-Declarations-Evidcum-A parol trust may be en- 
grafted upon the title of a purchaser of land a t  a mortgage sale; and 
where the evidence is clear, cogent, and convincing, testimony of the 
declarations of purchaser made after the sale and transmission of the 
legal title to himself is not incompetent because resting in parol. 
Williams v. Honeycutt, 102. 

TRUSTS AND TRUSTEES. See Trusts; Mechanics' Liens, 1; Evidence, 9 ;  
Statute of Frauds, 2 ;  Contracts, 25; Sales, 2. 

1. Trusts and Trustees-Uses and Trusts-Adverse Claim-Limitation of 
Action.s-Statutes.-The statute of limitation will begin to run in bar 
of the rights of the cestui que trust from the time the trustee, with 
the knowledge of the cestui que trust, disclaims the trust. either cx- 
pressly or by acts necessarily implying a disclaimer. Rouse v. Rouse, 
171. 

2. Trusts and Trustees-Uses and Trusts-Active Trusts-Passive Trusta 
-Execution of Trusts-Statute of Uses-Right of Entry.-A convey- 
ance in trust to donor's son to pay over rents and profits to the donor 
for life and a certain amount thereafter to donor's wife in  lieu of 
dower, and then directs a conveyance to donor's children, creates an 
active'trust until the death of the wife, and thereafter i t  becomes 
passive, whereunder the heirs a t  law may demand the conveyance or 
enter upon the lands without it. Ibid. 

3. Same- Limitation of Actions-Statutes.-Where a trust has  become 
passive, entitling the heirs a t  law to a conveyance, or entry without 
it, and the trustee continues in possession of the lands under deeds 
from the heirs a t  law theretofore obtained he holds adversely to the 
heirs a t  law, in the sense that the statute of limitations will begin to 
run, and his continued adverse possession for the statutory periods 
will bar their right of action when they a re  under no legal disability. 
Ibid. 

4. Trusts and Trustees-Uses and Trusts-Ouster-Equity-Laches.-The 
inaction of the cestui que trust for eleven years after the trustee has 
claimed the trust lands a s  his own under deeds he has acquired from 
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them will bar their right of recovery in equity by their laches when 
they a r e  under no legal disability. Ibid. 

6. Trusts and Trustees-Title.-The trustee of an active trust must retain 
the title and control of the lands, subject to the trust in order to  exe- 
cute the user therein designated. Ibid. 

6. Trusts and Trustees-Par01 Trusts-Mortgages-Sales-Purchasers.- 
A parol agreement with the purchneer a t  or before the sale of land 
under mortgage that he will hold the title subject to repayment by the 
mortgagor creates a valid and enforcible parol trust in favor of the 
latter. Wilson v. Jones, 205. 

7. Same-Assiynmcnt of Bid-Options.-Where the purchaser a t  a mort- 
gage sale has agreed by parol with the mortgagor that he will ho!d 
the title subject to  repayment by the latter, but, being unable to  pay 
the purchase price, has assigned his bid to a third person, procured by 
the mortgagor, who acquires a deed for the land without knowledge 
or notice of the parol trust, but afterwards agrees with the mortgagor 
and purchaser a t  the sale that  should the mortgagor pay a certain 
sum a t  a fixed time and the balance a s  specified he would convey the 
title to him: Held, such a n  agreement is  an option, conferring no in- 
terest in  the property itself until compliance, and the purchaser is 
entitled to the possession a s  against the mortgaqor therein, who has 
failed to comply with the terms of the option. Ibid. 

Trusts and Trustees-Parol Trusts-Trials-Appeal and Error-Mort- 
gages-Sales-Surplus-Pleadings.-JYhere the plaintiff, a mortgagor, 
has failed in his suit to engraft a psrol trust in his favor on the title 
acquired by the purchaser a t  the mortgage sale, and the cause has 
been tried solely on issues relevant chereto, the question of a recovery 
of the balance of the purchase price over and above the mortgage debt 
and costs of sale, though alleged in the answer, does not arise for de- 
termination on appeal. In  this case the question is  left, without 
prejudice, to be determined in an independent action, should i t  be- 
come necessary, and the mortgagor should thus proceed. Ibid. 

Trusts and Truvtees-Mortgages-Deeds in Trust-Sales-Purchascrs- 
Legal Title.-The legal title to lands heid in trust for the payment of 
a debt is  in  the trustee, and a purchaser a t  the sale made in pur- 
suance of the power contained in the deed and in accordance with its 
terms is entitled to the possession in a n  action brought to  recover it. 
Holden v. Houck, 235. 

Same-Equitg.-Where land is  conveyed in trust to secure the payment 
of a debt, a purchaser a t  the sale thereof made in pursuance of the 
lawful power and terms therein expressed, acquires both the legal and 
equitable title, when the sale had been conducted with perfect fair- 
ness, every one had full opportunity to bid and buy, and there is no 
evidence of suppression or chilling of biddings. Ibid. 

Same-Injunction.-An injunction served a t  the sale upon the trustee 
in a deed of trust to secure the payment of a debt, in this case after 
the bidding had closed, when i t  appears to the court that the sale was 
perfectly fair  and regular and in accordance with the lawful terms 
and conditions expressed in the deed, is improvidently issued; and 
while the trustee should have observed it, if served in time, the courts 
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will not set aside the sale in an action by the purchaser for the pos- 
session of the land, the trustor, the defendant in the action, having 
no real equity to protect and no substantial defense to set up. Ibid. 

12. Trusts and Trustees- Deeds and Conveyances- Mortgages- Corpora- 
tions - Receiaers - Courts.-Where a corporation is  insolvent has  
ceased to do business for a term of years and is permanently closed 
down, with the property constantly depreciating and inadequate to  
pay its bonded debt, a receiver will be appointed, a t  the suit of the 
bondholders, with an order of sale; and where the bonds are  held by 
one person or corporation, provisions in the deed of trust requiring a 
concurrence in writing of a certain number of bondholders, or inserted 
merely f q  the protection or direction of the trustee or to safeguard 
the interest of minority bondholders, a r e  immaterial. Bank v. Mfg. 
Co., 318. 

13. Same-Eqtcitg-Sales.-The equity jurisdiction of our courts over mort- 
gages and deed in trust securing a debt cannot be taken away or in- 
juriously limited by any agreement therein of the parties as  to sale 
and redemption, the power of sale in the instrument beinq regarded 
a s  a cumulative remedy, and the provisions of the instrument a r e  
given consideration and effect only in the adjustment of the equities 
involved. Ibid. 

14. Trusts and Trustees-Creditors-Recogzveyances of Trust Estate-No- 
tice-Deeds and Convegances.-A grantor of lands in trust for cred- 
itors to pay off all outstanding mortgages and encumbrances and all 
other debts and obligations, who takes a reconveyance of the land 
under an erroneous recitation in the deed of the trustee that  the 
trusts have been fully administered, is, notwithstanding, fixed with 
notice of a n  outstanding obligation, especially when cbming within the 
terms of the trust deed a t  the time of the reconveyance a party d e  
fendant to an action to recover it. Geitner v. Jones, 542. 

15. Same-Payment-Burden of Proof.-Where a trustee in a deed convey- 
inq lands to pay the grantor's creditors endorses on a note theretofore 
given by the debtor that it  was secured by the trust deed, and, pend- 
i n s  a n  action for the foreclosure of the deed in trust, reconveys the  
land to the grantor, erroneously reciting the full administration and 
discharge of his trust, in an action upon the note the burden of prov- 
ing payment is upon him. Ibid. 

16. Trusts and Trustees -Reconveyance of Trust Estate - Admission of 
Funds- Notice- Burden of Proof- Deeds and Conve~/ances.-Where 
the trustee in a deed to lands for the benefit of creditors reconveys the 
land to the trustor, reciting that  the trusts therein have been fully 
performed, the trustee's recitation in his deed is evidence that he has 
some funds out of which to pay the trustor's debts remaining unpaid, 
and the grantee in the reconveyance is bound by i ts  terms, and the 
burden of his plea of payment is upon him. Ibid. 

17. Trusts and Tmstees- Deeds and Conveyances- Trust Estate- Recon- 
veyance-Beneficiaries-Creditors-Consent-Foreclosure- Deeds and 
Conveyances.-A trustee in  a deed conveying lands to secure the 
grantor's creditors cannot reconvey the lands to the trustor free from 
the trusts imposed, except with the consent of the beneficiary; and 
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the real party in interest. Thiil 

UI.'I'E:ICIOR DFXTIS1~: See Estate.. 2 

CT,TRA VIRES. See Corporations. 5 :  Ranks and Banking. 1. 2. 3. 

USDISCLOSED I'HIX('IPA1. See Princip;tl and Agent. 1. 

IJNDUE INFLUENCE. See I3videnc.e. Ri 

USER. See Easements, 1. 

USES AND TRUSTS. See Trnsth and Trusteer. 1 ,  2. 3 ; Constitutio~~itl JAW. 2. 

VARIANCE. See Pleadings, 2,  4. 

VENDOR AND PURCHASER. See Contracts, 1, 11, 13, 20, 22,  23, 25, 32: 
Landlord and Tenant, 3 ;  Negotiable Instruments, 1; Sales, 3. 

1. Vendor and Purchaser-Contracts, Writtw+Parol Evidence-Warrar~ty 
-Defense-Counter-claim.-Where a written contract of sale of a cot- 
ton ginning outfit contains the stipulation that  the purchaser should 
provide sufflcient motive power for its operation, if the same were not 
furnished by the seller, and the purchaser has  undertaken to provide 
the same, with further stipulation that  the writing is exact and entire, 
and no agreement or understanding, verbal or otherwise, will be recog- 
nized unless therein contained : Held, parol agreements a s  to the daily 
capacity of the gin operated by a certain engine the purchaser had 
used under the salesman's representation a s  to  i t s  sufficiency for the 
purpose, is contradictory of and excluded by the terms of the writing; 
and in the absence of sufficient allegation or evidence to cancel the 
writing or of fraud and deceit, the  parol agreement is not available to 
the purchaser either by way of defense or counter-claim for  damages 
sustained. Murray v. Broadway, 149. 

2. Vendor and Purchaser-Explosives-Hoft Drinks-Bottling Under Prea- 
sure-Duty of Vendor-Burden of Proof-Reasonable Care-Instrzcc- 
tions-Appeal and Error.-In an action by the purchaser to  recover 
damages from the manufacturer of ginger ale in  glass bottles filled 
under high gas pressure, i t  is  Held that  the manufacturer owes the 
dealer and his purchaser the duty to use reasonable precaution to see 
that  the bottles may be safely handled in the ordinary manner, which 
is for the defendant to show; and a charge by the court that  restricted 
i ts  liability to the methods, etc., used by other like manufacturers, 
whose bottles had been shown to frequently explode, does not meet 
the requirement, and is reversible. Crant v. Bottling Co., 256. 

3. Vendor and Purchaser - Fertilizer - Contract -Breach - Measure of 
Damages -Evidence - Market Price.-Upon vendor's breach of con- 
tract of sale and delivery of fertilizers from 1 September to 30 No- 
vember of a certain year, the measure of damages is the difference in 
the contract and market price a t  the time and place of delivery; and 
evidence of the market price during the following spring of the year 
is irrelevant and incompetent. Warehouse Co. v. Chemical Co., 609. 

4. Vendor and Purchaser- Contracts- Delivery- Time Specified- Latw 
Date-Refusal of AcceptanceTime the Essence.-Where a contract 

60-176 
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of sale and delivery of goods to the purchaser states the time upon 
which the seller shall deliver them, time is to be regarded a s  of the 
essence of the contract, and the purchaser may refuse to accept and 
pay for the goods tendered for delivery a t  a later date. Sign Works 
v. Phonograph Co., 536. 

5. Vendor and Purchaser-Znjzcnctio~Costs-Appeal and Error.-Where 
the purchaser of merchandise has stopped payment of his check a t  the 
bank after the seller has  endorsed it, claiming that  the latter could 
not make delivery, and the seller having the check in his possession 
has been restrained from using it, but deposits i t  in court with tender 
of delivering the merchandise : Held, the restraining order was proper 
to the time the check was deposited in court, and the costs properly 
taxed to that time and not thereafter; and Held, further, the costs on 
appeal should be equally divided between the parties. Bridger v. 
Brett, 683. 

VENUE. See Appeal and Error, 34. 
Venue-Title to Lands-Eschange of Lands-"Bootw-Pecz~niarg Consid- 

erations - Transfer of Causes - Removal of Causes.-Where the par- 
ties have agreed to a n  exchange of land, and that plaintiff should be 
paid in  addition a certain price per acre for all of his lands lying be- 
yond s defined line thereon, and accordingly a survey has been made, 
deeds given, and the "boot" paid in money, an action to recover the 
price for a greater acreage than that ascertained by the surveyor, 
upon allegation of mutual mistake induced by his error in making the 
calculation, is not one involving the title to  land, which should be 
brought in  the county where the land is situated. Crifln v. Barrett, 
473. 

VERDICT. See Mortgages, 1 ; Carriers of Passengers, 3 ; Courts, 5 ; Appeal 
and Error, 39. 44, 50, 52 ; Instructions, 5 ; Homicide, 10 ; Criminal Law. 
11, 12. 

1. Verdict-Findings.-The findings of the jury to the issues should be ex- 
amined in connection with the plcfldii~gs, evidence and the judqe's 
charge, and in this case they a re  EZeld not to be conflicting, but suffi- 
cient to settle the rights of the parties. Southerland v. Brown, 187. 

2. Verdicts-Znterpretatioiz-l~astruetions-Evide~zce.-The verdict of the 
jury will be interpreted and allowed significance by reference to the 
testimony and charge of the court. Jones v. R. R., 260. 

3. Same-Railroads-Fl?ji?zg Szoitch-Zizdepeltdcizt Cause-h7egligence.-In 
an action by an employee of a railroad to recover damages for an in- 
jury received by him while engaged a s  brakeman on a freight train 
making a flying switch, there was evidence tending to show that the 
injury was caused by an unnecessary and sudden st011 of the t rain;  
and to this latter the judge in his charge restricted the consideration 
of the jury on the question of the defendant's actionable negligence: 
Held, the verdict was not objectionable oc the ground that the making 
of the flying switch was made an indel~endent subject of such negli- 
gence 'and recovery allowed thereon, though an allegation in the com- 
plaint may have so regarded it. Zbid. 

VERDICT DIRECTING. See Insurance, Fire, 2. 
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VIRTUE. See Seduction, 2. 

VOTES. See Elections, 6. 

WAIVER. See Witnesses, 1 ; Insurance, 3, 14; Reference, 2; Insurance, Fire, 
1, 4, 5, 6, 7 ; Contracts, 39. 

WARRANTY. See Wills, 1; Drainage Districts, 1, 6. 

WATERS. See Drainage, 1. 

WIDOWS. See Dower, 1. 

WIDOW'S DISSENT. See Wills, 9 ;  Estates, 9. 

WIFE'S SEPARATE ESTATE. See Husband and Wife, 4, 6;  Principal and 
Agent, 5. 

WILLS. See Estates, 2, 8, 1 1 ;  Constitutional Law, 1, 2; Husband and Wife, 
11, 1.2, 13, 14. 

1. Wills-Devise- Deeds and Conveyances- Estates- Contingent Litnita- 
tions- Title- Parties Interested- Pee Simple- Warrantv- Heire a t  
Law.-Where lands a r e  devised to the named sons of the testator, "to 
each one of them, and in case either one shall die without a lawful 
heir, then his share shall descend to the surviving ones and their heirs 
forever"; and one of these sons has died without issue, and the others 
have executed in form a sufficient deed with warranty, conveying the 
fee-simple title to the lands, i t  is immaterial whether the estate vested 
absolutely in the survivors a t  the death of one of the sons or  created 
a succession of survivorships, for every one having joined in the deed 
who could presently or ultimately take under the devise, the convey- 
ance will pass a fee simple, or absolute title, a s  the warranty is bind- 
ing upon the heirs of the grantors. Williams v. Biggs, 48. 

2. Wills-Execution-Admissions-Me?ttal Incapacity-Undue Influence- 
Burden, of Proof.-Upon proceedings to caveat a will, the burden of 
proof a s  to mental incapacity and undue influence is  upon the cavea- 
tor when he  admits that  theopaper-writing was duly and formally exe- 
cuted by the testator therein. I n  r e  Will of George Credle, 83. 

3. Wills-Insanity-Presumptions-Menta'l Disturbances-Evidence-Bur- 
den of Proof.-The presumption of the continued mental incapacity of 
the testator to  make his will, when mental derangement has been 
shown a short time prior to  i t s  execution, applies to cases of general 
or habitual insanity, and not to those of intermittent and occasional 
mental disturbances, which, under the circumstances of this case, are  
held to be too indefinite and lacking in directness to place the burden 
of proof on the propounders and take the case to the jury. Ibid. 

4. Wills- Execution- Another S t a t e  Real Property- Title.--For a will 
executed in another State to  pass title to real property here, i t  must 
also have been executed according to the laws of this State. McEwan 
v. Brown, 249. 

5. Wills- Clerks of Court- Probate- Evidence- Commission- C a v e a t  
Statutes.-The statutory power given the  clerk of the Superior Court 
to issue a commission to take proof touching the execution of a will 
executed in another State does not restrict the right to caveat a certi- 
fied copy of the will filed in the clerk's office. Ibid. 



6. Willa, Holograph-Safe-keepiny-Be~zeficiar~-Probate-E'vi(1~i&ce- De- 
ceased Persons-Statutes.-Where the validity of a holograph will 
depends upon its having been left with the beneiiciar!: for safe-keep- 
ing [Revisal, 3127 ( 2 ) ] ,  his testimony thereof, after the death of the 
testator, is a transaction or communication of which he may 11ot 
testify. Revisal, 1631. Ibid. 

. 7. Wills- Pvobate- Clerks of Court - Certified Copies - Solewcn Porn&-- 
Lands-Cloud on Title-Equity.-Where a will executed and probated 
in another State is relied upon to pass title to real property here, and 
a certified copy has been filed in the office of the Superior Court in the 
county wherein the lands lie, and i t  appears therefrom that the law 
of this State has not been sufficiently complied with, the heirs a t  law 
in possession may maintain a suit to declare the writing a cloud upon 
their title, whereon the beneficiary under the will may offer i t  for pro- 
bate in solemn form, and the issues a s  t o  mental incapacity or other 
matters affecting i ts  validity may be raised. Ibid. 

8. Wills-Perso?zaZty-Title-Testator's Domicile-Caveat-CourtsJz~ris- 
diction.-A will, valid under the laws of the testator's domicile in 
another State, will pass title to the personal property situated here, 
though not in conformity with our statute; and a caveat should be 
filed, if the validity of the will be contestcd, in the courts of thr testil- 
tor's domicile. Ibid. 

9. Wills-Widow's Dissent-Insolcent l3stnte.-The failure of a widow to 
dissent from her husband's will within six months does not prevent 
her from claiming dower, or its equivalent, in the lands devised when 
it  appears that the estate is inqolvcnt. Tixct Co. v. Stone. 270. 

10. Wills-Letters-Holoyraplb Wills.-d letter w i t t e n  by the deceased a 
few days prior to his death, giving a li-t of liis property and effects 
and of his indebtedness, and made in favoi of his wife, requesting the 
addressee to so invest his property that \lie will "get it  as  she need< 
it," so that she will have a plenty as 1011: as  she lives, etc., is valid n.4 

a holograph will appointing the' addreiiee a s  executor, e tc ,  when 
meeting the requirements of t l ~ r  law :hat it being the testntol's hand 
writing, his signature aypearing therein. sealrd and found in the 
writer's safe among his valuable pnl~elk, c'tc, tlieie I d n g  no particti- 
lar  form of a will necessary, and the writiril: iu clueqtion evincing an  
animo testnndi. Rpozcer v.  Spmcer, 16.3 N C'. ,  85, cited ant1 distin- 
guished. I?z re  Will of Ledford, 610. 

11. Wills-Interp~etntio~~.-IVills should be comtrued :is a whole, without 
rejecting words having a reasonable significance in  connection with 
their subject-matter, giving them their legal meaning when they have 
a clearly defined siqnificance; and the construction of the will should 
be in recognition of the principle that t i e  first taker, when not ineon- 
sistent with the other provisions of the mill, is to be regarded a s  the 
primary object of the testator's bounty. Hiwson v. EIi?~soiz, 613. 

12. Same- "Bstute"-- Care of testa to?'^ Wife- Period Dc,lg?lntcd-- C ' o ~ t ,  
pensation-"A Yearn-Annuul7?~.-A devise of lands to the wife fot 
life and to such of the testator's soil> as mill stag with and take care 
of her durinq her life, one hundred dollars a Sear to be l~aid out of 
the estate, i t  appearing that th r  personal property n n\  without signiti 



WILLS-Continued. 
cance. and that  the income from the land would support the wife, 
requires that the son, to get the beuefits under the will, shall comply 
with its terms for the whole of the period stated, signifying that  the 
"one hundred dollars a year" should become a charge both on the real 
and personal "estate" a t  the death of the wife, and that  the use of the 
words "one hundred dollars a year" was not intended a s  synonymous 
with "annually," but prescribed a method of ascertaining the amount 
to be paid to the son, who had fully complied with the requirement 
designated. /bid. 

WITNESSES. See Appeal and Error, 2 ; Courts, 2 ;  Evidence, 7, 39, 47; Crim- 
inal Law, 2. 

1. Witnesses- Aduerse Parties- Commission- Statute--Pleadings- Evi 
dence - Supporting Andavit - Waiuer.- Where an adverse party, 
sought to be examined before a commissioner a s  a witness, before 
pleadings filed, excepts to the proceedings for the lack of a supporting 
affidavit, the exception should be sustained ; but the irregularity maj 
be waived by his not excepting to a n  order made a t  the next term of 
the court. requiring him to answer and taking advantage of a further 
and invalid provision therein. Cartright v.  R. R., 36. 

2. Same- Rights of Parties- Presence- Examhation.-Where the court 
has entered an order that  an adverse party answer questions he had 
refused to answer before a commissioner appointed under the pro- 
visions of the Revisal. see. 856, a further provision that the part) 
would be deemed to have complied if he thereafter filed answer under 
oath, deprives the examining party of his right to be present for 
cross-examination, etc., and is contrary to the provisions of Revisal, 
see. 868, requiring that such examination must be in the same manner 
and subject to the same rules a s  applicable to other witnesses, etc. 
I bid. 

WORDS AND I'HICASES. See Homicide, 7. 

WRITING. See Insurance, 7 ;  Appeal and Error, 3 ;  Statute of Frauds, 2 ;  
Contracts, 27, 28. 

WNITS. See Actions, 5, 6. 

WRITS OF ERROR. See Appeal and Error, 8. 




