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CITATION OF REPORTS 

Rule 62 of the Supreme Court is a s  follows: 
Inasmuch a s  all volumes of the Reports prior to the 63d have been reprinted 

by the State, with the number of the volume instead of the name of the 
Reporter, counsel will cite the volumes prior to the 63d N. C. as follows: 

1 and 2 Martin 9 Iredell Law ...................... as 31 N. C. Taylor dr Conf / .............. as 1 N C. 10 " " ...................... " 32 " 

1 Haywood .......................... " :! " 11 " " ...................... " 33 " 

2 " " 3 " 12 " .......................... " ...................... " 34 " 
1 aud 2 Car. Law Re- , ,, 13 " " ...................... " 35 " 

posifory 6 8. C. Term 1 " Eq. ...................... " 36 " 
1 Murphcy ............................ " 5 " 2 " " ...................... " 37 " 
2 " ............................ " 6 " 3 " " ...................... " 38 " 

3 " ............................. " 7 " 4 " " ..................... " 39 " 

1 Hawks ................................ " 8 " 5 " " ...................... " 40 " 
2 " ................................ " 9 " 6 " " ...................... " 41 " 

3 " ................................ " 10 " 7 " ...................... " " 42 " 

4 " ................................ " 11 " 8 " " ...................... " 43 '< 
1 Devereur Law .................. " 12 " Busbee Law .......................... " 44 " 

2 " " .................. " 13 " ' Eq ..................... .......... " 45 " 

3 " " .................. " 14 " 1 Jones Law ........................ " 46 " 
4 " " .................. " 15 " 

1 " Eq. ......... ____ " 16 " 

2 " " .................... " 17 " 

1 Dev. & Bat. Law .............. " 18 " 

2 " .............. " 19 " 

3 & 4  " .............. " 20 " 

1 Dev. & Bat. Eq. ................ " 21 " 

2 " " ................ " 22 " 

1 Iredell Law ........................ " 23 " 

2 A‘ 6 c  24 " ........................ 
3 6' ," ........................ I( 25 " 

4 " " ....................... " 26 " 

5 " " ........................ " 27 " 

6 " " ........................ " 28 " 

7 " " ........................ " 29 " 

8 " " ........................ " 30 " 

I 

2 " " ........................ " 47 " 

3 " " ........................ " 48 " 

4 ' 4  '6 ........................ &' 49 " 

5 " " ........................ " 50 " 

6 " " ........................ " 51 " 

7 " " ........................ " 52 " 
8 ' " ........................ " 53 " 

1 " Eq. ........................ " 54 " 
2 " " ....................... " 55 " 

S " " 
' 6  K C  '6 ........................ -" 

4 " " ........................ " 57 " 

5 " " ........................ " 58 " 
6 6' 6' ........................ " 59 " 

1 and 2 Winston .................. " 60 " 

Phillips Law .......................... " 61 " ' Eq ............................. " 62 " 

I n  quoting from the reprinted Reports counsel will cite always the 
marginal (i. e., the original) paging, except 1 N. C. and 20 N. C., which 
are repaged throughout, without marginal paging. 



JUSTICES 
O F  THE 

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1920 

CHIEF JUSTICE : 

WALTER CLARK. 

ASSOCIATE JUSTICES : 

PLATT D. WALKER, WILLIAM A. HOKE, 

GEORGE H. BROWN, WILLIAM R. ALLEN 

ATTORNEY-GENERAL : 

JAMES S. MANNING. 

ASSISTA4XT ATTORNEY-GEKERAL : 

FRANK NASH. 

--- 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK O F  THE SUPREME COURT : 

JOSEPH L. SEAWELL. 

OFFICE CLERK : 

EDWARD C. SEAWELL. 

-- 

MARSHAL AND LIBRARIAN : 

MARSHALL DELANCEY HAYWOOD. 
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JUDGES 
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

W. M. BOND ............................................. i s  C h o w a n .  
................................ GEORGE W. COXNOR .................................. Second Wilson. 

.................................. JOHN H. KERR ............................................... Third Warren. 
................................ I?. A. DANIELS ............................................... o h  Wayne. 

.................................... 0. H. Gmon ................................................... i f  Craven. 
0. H. ALLEN ................................................... Sixth .................................... Lenoir. 

.............................. T. H. CALVERT ........................................... Seventh make. 
................................ E. H. CBAXMER ............................................. Eighth Brunswiek. 

.................................. C. C. LYON Ninth Columbus. 

............................... W. A. DEVIN .................................................. Tenth -Granville. 

WESTERN DIVISION 

H. P. LANE ..................................................... Eleventh .............................. Rockingham. 
THOMAB J. SHAW ..................................... Twelfth .............................. Guilford. 
W. J. ADAMS .................................................. Thirteenth .......................... Moore. 
W. F. HARDING ............................................. F o r t n t h  ........................ Mecklenburg. - . -  - - .- 

............................ a. F. LUNG ...................................................... J? meenrn lreaell. 
J. L. WEBB ..................................................... Sixteenth ............................ Cleveland, 

........................ T. B. FINLEY ................................................. Seventeenth Wilkes. 
J. BIS RAY .................................................... Eighteenth .......................... Yancey. 

.......................................... .......................... P. A. MCELROY Nineteenth Madison. 
T. D. BRYSON Twentieth Swab.  



SOLICITORS 

EASTERN DIVISION 

J. C. B. EHRINGHAUS ................................. .First .................................... Pasquotank. 
RICHARD G. ALLSRROOK ................................ Second ................................. Edgecombe. 
GARLAND E. MIDYETTE ................................. T i  ................................... Northampton. 
WALTEU D. SILEB ........................................ o u t  ............................ Chatham. 
J. LLOYD HORTON .......................................... Fifth .................................... Pitt. 
J. A. POWERS .................................................. Sixth .................................... Lenoir. 
H. E. NORRIS .................................................. Seventh ............................... Wake. 
H. L. LYON ..................................................... Eighth ................................. Columbus. 
S. B. MCLEAN ................................................ Ninth ................................... Robeson. 
S. M. GATTIS .................................................. Tenth ................................... Orange. 

WESTERN DIVISION 

S. P. GRAVES .................................................. Eleventh .............................. Surry. 
JOHN C. BOWER ............................................. Twelfth ............................... Davidson. 
W. E. BROCK .................................................. Thirteenth .......................... Anson. 
G. W. WILSON ............................................... Fourteenth ......................... Gaston. 
HAYDEN CLEMENT ......................................... Fifteenth ............................ Rowan. 
R. L. HUFFMAN Sixteenth ............................ Burke. 
J. J. HAYES .................................................... Seventeenth ........................ Wilkes. 
J. E. SHIPMAN ......................................................... Henderson. 
GEO. M. PRITCHARD ...................................... Nineteenth .......................... Madison. 
G. L. JONES .................................................... Twentieth ........................... Macon. 



LICENSED ATTORNEYS 
FALL TERM. 1920 

The following were licensed to practice law by the Supreme Court, Fall 
Term, 1920: 

ALEXANDER, LOUISE EREVARD .............................................................. Greensboro. 
AUSTIW, CLARENCE MOORE ................................................................... Charlotte. 
BAGGETT, JESSE VERNON ...................................................................... Salemburg 
BALDY, FRASCIS HAMILTOX ................................................................ Har ts i l l e ,  S. C. 
BARDEN, GRAHAM ARTHUR ................................................................. Burgaw. 
BARRETT, LESTER EARL ........................................................................ Farmville. 
BLACKMON, JOHN MORRIS .................................................................. Kershaw, S. C. 
BLACKWELL, HECTOR CLIFTON ........................................................... Lumberton. 
BOWMAN, FREDERICK OSCAR .............................................................. Berea, Ky. 
BRITTAIN, JOHN MOORE ...................................................................... Asheboro. 
BROWER, ALFRED SMITH ..................................................................... Raleigh. 
BURNS, ROBERT PASCHAL ................................................................... Roxboro. 
BUTLER, ROSCOE .................................................................................... Clinton. 
CAMP, ZEBULOR CARTER ...................................... Rutherfordton. 
CARLYLE, IRVING EDWARD ................................................................... Wake Forest. 
CHAFFIN, LEONIDAS MARTIN .............................................................. Lillington. 
CLEMENT, LOUIS HEYL, J R  .................................................................. Salisbury. 
CRONLY, ROBERT DICKSON, JR ........................................................... Wilmington. 
CULBRETH, EUGENE ENGLISH ............................................................. Raleigh. 
DANIEL, CHARLES RUFUS .................................................................... Weldon. 
DORTCH, HUGH ...................................................................................... Goldsboro. 
EASTMAN, RICHARD HENRY ................................................................ Raleigh. 
EDWARDS, CHARLES HENRY ................................................................. Goldsboro. 
ELIAS, WINFRED SWAIN .................................................................... Asheville. 
FAGGE, HARRY LEE ............................................................................... Leaksville. 
FEIMSTER, WALTER CONNOR, JR .............. Newton. 
FERRELL, WESLEY LUTHER ................................................................. Winston-Salem. 
FREEMAN, GEORGE KIRBY ..................................................................... Goldsboro. 
GLANCE, JOHN MARVIN ........................................................................ Leicester. 
T T . - -  n _- -_  n ---- . - 
rlnbr., ULLIU ULUII.............. ................................................................. &loun Airy. 
HAMRICK, CHARLES RAYMOND ........................................................... Rutherfordton. 
HARVEY, WILEY FRANK ...................................................................... Littleton. 
HATCHER, MATTIIEW JAMES ......................................................... Mount Olive. 
HILL, JOHN BRIGHT ............................................................................. Warsaw. 
HOLMAN, ARTHUR NEIL ..................................................................... a 0 1  Penn. 
HOWELL, JAMES SPEARS ...................................................................... Asheville. 
HUMBER, ROBERT LEE, J R  ................................................................... Greenville. 
INGRAM, ODIE DEWITT ........................................................................ High Point. 
JACKSOR, HOSEA M...~ .......................................................................... Clinton: 
JERNIGAN, MACK MURPHY .................................................................. Dunn. 
JOHNSON, FERDIE TALMAGE ................................................................ Delway. 
JONES, WILLIAM BAILEY .................................................................... Raleigh. 
JORDAN, ALTON LUTHER ...................................................................... Shiloh. 
KEEN, HARVEY ALLEN .......................................................................... Raleigh. 
KENNEDY, JAMES CONNOR ................................................................... Moltonville. 



LICENSED ATTORNEYS. vii 

KING, GEORGE WATTS -1otte. 
LITTLE, BRYCE ....................................................................................... Marshville. 
LUCAS, SILAS ROWE ............................................................................. Wilson. 
MCDONAND, BENJAMIN AUGUSTUS ................................ .............. Parkton. 
MCINTYRE, ROBERT ALLEN ............................................................... Lumberton. 
MARTIN, LINVILLE KERR ...................................................................... Winston-Salem. 
MASON, JAMES WALLACE .................................................................... Atlantic. 
MATTHEWS, WILLIAM ELMER Clinton. 
MAUNEY, THERON BURT .............................................................. New London. 
MILLS, EUGENE ................................ -. 
MURRAY, EDWARD .... :...........................................................................Raleigh. 

............................................................................ ORR, PRANK WYLIE Charlotte. 
PALMER, JOHN BRAME ......................................................................... Warrenton. 
PATTON, FRANK CALDWELL ................................................................ Morganton. 
PATTON, JAMES RALPH, JB ................................................................ Durham. 
PAYLOR, JOHN HILL ............................................................................. Laurinburg. 
PHILLIPS, ROBERT FLETCHER .............................................................. Raleigh. 
PITTMAN, WILEY HASSELL ................................................................. Raleigh. 
PRICE, RAYMOND LEE ........................................................................... Raleigh. 
RAWLS, JOSEPH HORACE ...................................................................... Raleigh. 

................................................................. REVELL, MARVIN STANFORD Kenly. 
ROBERTS, JULIAN GUION .............................................................. C h a p e l  Hill. 
ROBINSON, KATHRINE MCDIAMID ................................................. Fayetteville. 
ROYALS, HENRY CLAY ......................................................................... Trinity. 
RUFF, JOSEPH HINTON ........................................................................ Durham. 
SALMON, NEILL MCKAY ...................................................................... Lillington. 
SHAW, DUNCAN ..................................................................................... Fayetteville. 
SHUFORD, GEORGE ADAMS ............................................................ Asheville. 
SIDES, FRANKLIN ELWOOD ................................................................... Winston-Salem. 
SIMPSON, ALARIC ................................................................................... Aulander. 
SMITH, PAUL FAISON ........................................................................... Raleigh. 
STEWART, BERNIE RAY ......................................................................... Winston-Salem. 
WALKER, HARVEY HARRISON .............................................................. New Castle. 
WARD, BENJAMIN THOMAS ................................................................ Belvidere. 
WARREN, ARCHIE GUTHRIE, JR .......................................................... Wilmington. 
WEBSTER, FELIX LITAKER ................................................................... Wilkesboro. 
WHITE, RUFUS JENNINGS ................................................................... Conway. 
WILLIAMS, VIRGINIUS PAISON ........................................................... Faison. 
UMSTEAD, WILLIAM BRADLEY ............................................................. Bahama. 
YOUNCE, GEORGE ALEXANDER .............................................................. Spencer. 



CALENDAR OF COURTS 
TO BE HEZD I N  

NORTH CAROLINA DURING THE SPRING O F  1921 

SUPREME COURT 

The Supreme Court meets in  the city of Raleigh on the first Monday in 
February and the last Monday in August of every year . The examination of 
applicants for license to practice law. to be conducted in writing. takes place 
one week before the first Monday in each term . 

The Judicial Districts will be called in the Supreme Court in the following 
order : 

SPRING TERM . 1921 
................................................................................................. First District February 8 

.............................................................................................. Second District February 15 

Third and Fourth Districts ...................................................................... February 22 

................................................................................................. Fifth District hlarch 

Sixth District ............................................................................................ March 

............................................................................................ Seventh District March 

Eighth and Ninth Districts ........................................................................ March 

Tenth District ................................................................................................ March 

.......................................................................................... Eleventh District April 

Twelfth District ............................................................................................ April 

....................................................................................... Thirteenth District April 

...................................................................................... Fourteenth District April 

Fifteenth and Sixteenth Districts ............................................................ May 

..................................................... Seventeenth and Eighteenth Districts May 

Nineteenth District ...................................................................................... May 

Twentieth District ........................................................................................ May 

viii 



SUPERIOR COURTS, SPRING TERM, 1921 

The parenthesis numerals following the date of a term indicates the number 
of weeks during which the term may hold. 

I n  many instances the statutes apparently create conflicts in the terms of 
court. 

THIS CALENDAR IS UNOFFICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

SPRING TERM, 1921-Judge Allen. 

Camden-Mar. 14 (1). 
Beaufort-Jan. 17' (1); Feb. 21 (2); April l l t  

(1); May 9 (2). 
Gates-Mar. 28 (1). 
Tyrrell-April25 (2). 
Currituck-Jan. 31t (1); Mar. 7 (1). 
Chowan-April 4 (1). 
Pasquotank-Jan. 3 t  (2); Feb. 14 (1); Mar. 21 ,. , 

111. 
Hyde-May 23 (1). 
D a r e M a y  30 (1). 
Perquimans-Jan 24 (1); April 18 (1) 

SECOND JUDICIAL DISTRKT 

SPRU~G TERM, 1921-Judge Calnert. 

Washington-Jan. 10 (2). April 18t (2). 
Nash-Jan. 24 (1): ~ a r . '  14t (1); May 2 (2); 

May 30 (1). 
Wilson-Feb. 7 (2). May 16 (2); June 27t (1). 
Edpecombe-Mar. '7 (1); April 4 t  (2); June 6 - 

(2bartin-Mar. 21 (2); June 20 (1) 

THIRD JUDICIAL DISTRICT 

SPRING TERM, 1921-Judge Cranmer. 

Northampton-April 4 (2). 
Hertford-Feb. 28 (1); April 18 (2). 
Halifax-Jan. 31 (2 ) ;  Mar. 21 (2); June 
Ber t i eFeb .  14 (1); May 9 (2). 
Warren-Jan. 17 (2); May 23 (2). 
VanceMay 7 (2); June 20 (2). 

FOURTH JUDICIAL DISTRICT 

SPRING TERM, 1921-Judge L w n .  

L e e M a r .  28 (2). May 9 (1). 
Chatham-Jan. i 7  (1); Mar. 21t (1); May 16 

(')johnston-Feb. 21 (2); Mar. 14 (1); April 25t 

(2bayne--Jan. 24 (2). April l l t  (2); May 30 (2). 
Harnett-Jan. 10 (i); Feb. 7 (2); May 23 (1). 

FIFTH JUDICIAL DISTRICT 

SPRING TERM. 1921-Judge Denin. 

Pitt-Jan. 17t (1). Jan. 24 (2); Feb. 21t (1); 
Mar. 21 (2): April l i t  (1); April 25 (1); May 23t 

(2&raven-Jan. 10. (1); Feb. 7t  (2); April 11 
(1): May 16t (1); June 6' (1). 

Carteret-Mar. 14 (1); June 13 (2) 
Pamlico-May 2 (2). 
Jones-April 4 (1). 
Greene--Feb. 28 12) ;  June 27 (1). 

SIXTH JUDICIAL DISTRICT 

SPRING TERM. 1921-Judge Bond. 

Onslow-Mar. 7 (1): April 18 (2). 
Duplin-Jan. 10 (2); Jan. 31* (1); Mar. 28t (2). 
Sampson-Feb. 7 (2); Mar. 14t (2); May 2 (2). 
Leno~r-Jan. 24' (1); Feb. 21t (2); May 23' 

(1); April 11 (1); June 13t (2). 

SEVENTH JUDICIAL DISTRICT 
SPRING TERM, 1921-Judge Connor. 

Wake- Jan. IO* (1); Jan. 31t (1); Feb. 7' (1); 
Feb. 14t (1); Mar. 7* (1); Mar. 14t (2); Mar. 28t 
(2); April 11. (1); April 18t (2); May 2t  (1); 
May 9* (1); May 23t (2); June 6* (1); June 13t 
CAI. 

Franklin-Jan. 17 (2); Feb. 21t (2); May 16 
(1). 

EIGHTH JUDICIAL DISTRICT 

SPRING TERM. 1921-Judge Kerr. 

New Hanover-Jan. 17' (1); Mar 28. (1); 
April 4 t  (3); May 9* (1); May 23t (2); June 13' 
(1). 

Brunswick-Mar. 21 (1); June 20t (1). 
Columbus-Jan. 31 (1);  Feb. 21t (2); April 25 

(2). 
Pender-Jan. 24 (1); Mar. 7t (2); June 6 (1). 

NINTH JUDICIAL DISTRICT 

SPRING TERM, 1921-Judge Daniels. 

Robeson-Jan. 31' (1); Feb. 7t  (1); Feh. 28t 
(2). April 4 t  (2). May 16t (2). 

  lad en-  an. '101 (1); Mar. 14' (1); April 25t ,. \ 
111. 

H o k e J a n .  24 (1); April 18 (1). 
Cumberland-Jan. 17. (1); Feb. 14t (2); Mar. 

2 l t  (2); May 2t (2); May 30' (1). 

TENTH JUDICIAL DISTRICT 

SPRING TERM, 1921-Judge Guion. 

Granville-Feb. 14 (2); April 11 (2). 
Person-Feb. 7 (1); April 25 (1). 
Alamance-Jan. 24t (1); Maf. 7' (1); May 30t 

,*, 
(I). 

Durham-Jan. l o t  (2); Feb. 28. (1); Mar. 14t 
(2): May 2t  (1); May 23' (1); June 20t (1). 

O r a n g e A p r ~ l  4 (1); May 9 t  (1). 



x COURT CALENDAR. 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 
SPRING TERM, 1921-Judge Webh. 

A s h e A p r i l ,  11 (2). 
Forsyth-Jan. 10 (2); Feb; 

( 2 )  Mar. 28' (1). May 23t (3, 
~ o c k i n a h a m ~ ~ a n .  24. (1); 

16 (1). June 20t (1). 
a as well-April 4 (1). 
Surry-Feb. 7 (1); April 25 
Alleghany-May 9 (1). 

Mar. 14t 

(2); May 

TWELFTH JUDICIAL DISTRICT 
SPRING TERM. 1921-Judge Finley. 

Davidson-Feb. 28 (2); May 9t (1); May 30 . . 

THIRTEENTH JUDICIAL DISTRICT 
SPRING TERM. 1921-Judoe Rav. ~ - - - 

Stanly-Feb. 7t (1); April 4 (1); May 16t (1). 
Richmond-Jan. 10' (1); Mar. 21t (1); April 

11' (1); May 30t (1); June 20t (1). 
Union-Jan. 31 (1); Feb. 21t (2); Mar. 28 (1); 

May 9t (1). 
Moore--Jan. 24' (1); Feb. 14t (1); May 23t (1). 
Anson-Jan. 17' (1); Mar. 7t (1); April 18 (2); 

June  13t (1). 
Scotland-May 14t (1); May 2 (1); June 6 (1). 

FOURTEENTH JUDICIAL DISTRICT 
SPRING TERM, 1921-Judge McElroy. 

Mecklenburg-Jan. 10. (1). Feb. 7t (3). Feb. 
28' (1); Mar. 7t (2); April 4t (2); May it  (2); 
May 16. (1); May 23t (2); June 13' (1); June  
2nt (2) - - ,  ~-,. 

Gaston-Jan. 
(1); June 6. (1) 

17' (1); Jan.  247 April 

FInEENTH JUDICIAL DISTRICT 
SPRING TERM, 1921-Judge Bryson. 

Montgomery-Jan. 24' (1); April l l t  (2). 
+?dplpSI-Mar..?t.!2); Aprl:, 4' (1). 
~reaeu- an. JI (LJ ;  may LJ  (LJ. 
Cabarrus-Jan. 10 (2); April 25 (2). 
Davie--Feb. 28 (2). 
Rowan-Feb. 14 (2); Mar. 14t (1); May 9 (2): 

SIXTEENTH JUDICIAL DISTRICT 
SPRING TERM, 1921-Judge Lane. 

Lincoln-Jan. 31 (1). 
Cleveland-Mar. 28 (2). 
B u r k e M a r .  14 (2). 
Caldwell-Feb. 28 (2); May 23 (4. 
Polk-April 18 (2). 

SEVENTEENTH JUDICIAL DISTRICT 
SPRINO TERM, 1921-Judge Shaw. 

Avery-April 25 (2). 
Catawba-Feb. 7 (2) .  May 9t (2) 
Mitchell-April 11 (2j. 
Wilkes-Mar. 14 (2). May 30 (1). 
Yadkin-Mar. 7 (1): 
Watauga-Mar. 28 (2). 
Alexander-Feb. 21 (1) 

EIGHTEENTH JUDICIAL DISTRICT 
SPRING TERM, 1921-Jud~e Adams. 

McDowell-Jan. 24t (2). Feb. 21 (2). 
Rutherford-Feb. 7t (2)'. May 2 (2). 
Henderson-Mar. 7 (3); ~ a y  30t (2). 
Yancey-Mar. 28 (2). 
Transylvania-April 18 (2). 

NINETEENTH JUDICIAL DISTRIC. 
SPRING TERM, 1921-Judge Harding. 

B u n c o m b e J a n .  10 (3). Jan.  31t (3); Mar. 7 
(3); A p l  4 ( 2 ) ;  May 2 (3 j; June 6 (3). 

Ma lson Feb 28 (1); Mar. 28 (1); April 25 
(1); May 23 (1). 

TWENTIETH JUDICIAL DISTRICT 
SPRING TERM, 1921-Judge Long. 

Haywood-Jan. 10 (2); Feb, 7 (2); May 9t (2). 
Cherokee-Jan. 24 (2). Aprd 4 (2). 
Jackson-Feb. 21 (2): 'Mav 23t (21. . .. . . - . 
swam-May 7 (8). 
Graham-Mar. 21 (2); June 6t (2). 
Clay-April 18 (1). 
Macon-April25 (2). 

I 

NOTE-Thia calendar is compilcd from tha t  of A. B. Andrews. Attorney and Counsellor a t  
Law, Raleigh, N. C. , 

*Criminal eases. tCivil caaee. $Civil and jail casee 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Eastern. District-HENRY G. CONNOR, Judge, Wilson. 
Western District-JAMES E. BOYD, Judge, Greensboro. 

EASTERN DISTRICT 
Terms-District terms are  held a t  the time and place a s  follows: 

Raleigh, fourth Monday after fourth Monday in April and October. 
Civil terms, first Monday in March and September. S. A. ASHE, 
Clerk. 

Elizabeth City, second Monday in April and October. J. P. THOMPSOX, 
Deputy Clerk, Elizabeth City. 

Washington, third Monday in April and October. ARTHUR MAYO, 
Deputy Clerk, Washington. 

New Bern, fourth Monday in April and October. WAETER DUFFY, 
Deputy Clerk, New Bern. 

Wilmington, second Monday after the fourth Monday in April and 
October. T. M. TURRENTINE, Deputy Clerk, Wilmington. 

Laurinburg, last Monday in March and September. 
Wilson, first Monday in April and October. 

OFFICERS 

J. 0. CARR, United States District Attorney, Wilmington. 
E. M. GEEEYE, Assistant United States District Attorney, New Bern. 
W. T. DORTCH, United States Marshal, Raleigh. 
S. A. ASHE, Clerk United States District Court a t  Raleigh for the Eastern 

District of North Carolina, Raleigh. 

WESTERN DISTRICT 

Terms-District terms a re  held a t  the  time and place a s  follows : 
Greensboro, first Monday in June and December. 
Statesville, third Monday in April and October. 
Asheville, first Monday in May and November. W. S. HYAMS,. Deputy 

Clerk, Asheville. 
Charlotte, first Monday in April and October. 
Salisbury, fourth Monday in April and October. 
Wilkesboro, fourth Monday in May and November. 

OFFICERS 

WILLIAM C. HAMMER, United States District Attorney, Asheboro. 
CLYDE R. HOEY, Assistant United States District Attorney, Charlotte. 
CHARLES A. WEBB, United States Marshal, Asheville. 





CASES REPORTED 

A PAGE 

Alexander v . Vann ............................ 187 
Allen v . Allen ................................... 465 
Allen v . Bank .................................... 608 
Allen. Crawford v ........................... 245 
Alley. S . v ........................................ 663 
Apperson. Fowler v ......................... 669 
A~person.  Fowler v ......................... 759 
Asheville. Bailey v ........................... 645 

Bailey v . Asheville .......................... 645 
Bailey. I n  re ...................................... 30 
Baity. S . v ........................................ 722 
Baker. Patrick v ............................... 588 
Baker v . Vinson ................................ 759 
Ballard. Critcher v ......................... 111 
Rank. Allen v ................................... 608 
Bank v . Cotton Factory .................. 128 
Bank v . Harris ................................ 238 
Eank v . Harris ................................ 759 
Barber. S . v ....................................... 711 
Bargain House v . Jefferson .......... 32 
Barley. Newel1 v ............................. 432 
Barnhardt v . Drug Co ................... 436 
Battle. Harper v ............................... 375 
Bazemore. Sessoms v ..................... 102 
Bell. Gough v ................................... 268 
Bennett. I n  re  .................................. 5 
Benson v . Benson ............................ 1OG 
Benton. Hamilton v ......................... 79 
Berry v . Boomer .............................. 67 
Bessie v . Hight ................................ 759 
Blackledge v . Simmons .................. 535 
Blackwell. S . v ................................. 733 
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F. F. CHERRY r. L. J. UPTON R: COMPAXT. 

(Filed 6 September, 19'70.) 

1. Evidence-Declarations-Hearsay-Res Inter  Sl ios  Actn-Vendor and  
Purchaser-Contracts-Breach. 

In  seller's action to recover d a m a g ~ s  for the purchaser's breach of con- 
tract to accept potatoes, wherein the defendant relies upon the qround 
that the potatoes did not come up to grade and were therefore refused by 
him, accounts made to the seller by another and subsequent purchaser 
of the potatoes refused by the defendant, showing they were of the re- 
quired grade, a re  incompetent upon the question as  hearsay and res inter 
ulius acta. 

2. Instructions-Contract-Breach-Vendor and  Purchaser-Damages. 
Where the purchaser of goods, in this case potatoes, has breached his 

contract to receive and pay for them, so that  the seller is forced to sell 
them upon the market, i t  is required of the trial judge, in charging the 
jury upon the question of the measure of damages, to give them some 
guidance to aid them in their determination, and an instruction to allow 
such sum as they find the damage to be, subject to the vendor's duty to 
minimize the loss, is erroneous. 

3. Vendor and  Purchaser-Contracts-Breach-Measure of Damages- 
Nonlinal Damages. 

Where the purchaser of goods of a market value, wrongfully refuses 
to accept them according to his contract, under claim that they mere not 
up to grade, and the vendor could hare reasonably sold them a t  the place 
and time of delivery for the contract price, or more, the vendor can only 
recorer nominal damages in his action, the measure of damages being the 
difference between the contract price and the market value a t  the time 
and place of delivery. 

APPEAL by defendant  f r o m  Cranmer, J., a t  the  Apr i l  Term, 1920, of 
BEAUFORT. 

T h i s  is  a11 action to recover damages f o r  refusal to  accept and  p a y  t h e  
contract price f o r  746 barrels of potatoes. 
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The plaintiff contracted to srlll and dclivcr a t  Aurora, ant1 tlc~fmdant 
to buy and pay for, a t  the rate of $3 per barrel, all of the S o .  1 and 
KO. 2 potatoes grown on t l ~ r c c  of plaintiff's farms in  the J n n c  wason of 
191 6. 

Plaintiff alleged and tcstificd in substance tliat the potatoes were dug, 
deli~crctl,  antl paid for according to contract, with the exception of 746 
barrels refused by defeiidaiit, and which, according to plaintiff, Irere 
up  to grade, that  is, Nos. 1 and 2. 

Tlie defendant justified i ts  refusnl to take the 746 barrels on the 
ground tliat they wcre not Nos. 1 antl 2, being sunburnt to sncli an extent 
as  to endanger and dcprcciatc tlic entire lot. - 

The plaintiff offered evidence tcnding to prore that  the potatoeq were 
u p  to grade, and that the deferltlmlt refused to accept them, and that  he 
shipped tlieni to New York, whrw they were sold for him a t  a loss of 
$944.18. 

Tlie defendant offered c~ridcnce tha t  the potatoes were sunburned, and 
not in accordance with tlie co~itract. and tliat he refused to receive them 
for  that reason. 

The  defendant also offered evidence tending to show that  there was a - 
market for potatoes a t  Aurora, the place where they were to bc dclirered. 
arid that  a t  the time of the refusal of the defendant to receive the 
potatoes that  No. 1 and No. 2 potatoes were worth there $3 or $3.75 
Per barrel. 

The  plaintiff introduced over the obiection of the defendant the ac- 
counts of the sales from the merchants i n  New York on which was given 
the number of barrels, the grade of the potatoes as No. 1 and No. 2, and 
tile pricc~s for wilici~ r i~ey were avid. 

Defendant requested the court to charge the jury:  
1. "The court instructs that  the invoices or accounts of sale offered by 

plaintiff i n  evidence are not to be considered by the jury as any evidence 
of the grade or condition of the potatoes when offered for dcliwry to 
defendant, if you find they were so offered." 

T h r  court declined this request, and defendant excepted. 
(2 )  "Upon the second issue I charge you that  the damagc,, if any, 

which plaintiff may be entitled to recover of the defendant depends upon 
the price of No. 1 and Xo. 2 potatoes a t  Aurora a t  the time of refusal 
by defendant to take the potatoes in question. The measure of damages. 
therefore, is the difference between tlie contract price of $3 per barrel 
and the market price of No. 1 and No. 2 potatoes in Aurora, where the 
same were to be delirered, a t  the time of refusal by defeadant. I n  this 
connection plaintiff testified that  he  did not know the market price a t  
Aurora was $3 or more pcr barrel a t  that time. I f  tlie jury answer the 
first iss~ie 'Yes,' and further find that  the market price of No. 1 and 
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S o .  2 potatoes a t  Alurora a t  the time of refusal by defendant was $3 or 
more per barrel, the jury are instructed to a n s m r  the second issue 'One 
penny,' or some other nonlinal amount." Refused, and defendant ex- 
cepted. 

I11 lieu of this instruction, the court charged the jury:  "I instruct 
you that  it is the duty of a party to a contract, upon breach of the con- 
tract by the other party, to exercise tllc care of a prudent marl to miti- 
gate the loss. I f  you answcr the first issue 'Yes,' you will corisidrr 
whether the plaintiff obserrecl this rule and acted as an ordinarily 
prudent man vould hare  acted under said circumstances, whether he  
observed the rule as to mitigation of damages, if you find that  he m7as 
damaged. If  you so find, tlien you d l  a l l o ~ ~  such sum, not to exceed 
$944.18, as you find the damage to be, and if you find that a less number 
of barrels ve re  refused, and that  he still observed the rule, then you will 
allow such sum as you find the damage to be. You may allow him 
interest on the amount you find due him from the time you find the 
tender to have been made." 

T o  this instruction the defendant excepted. 
The  jury returned the following verdict: 
"1. Did the defendant ~vrongfully refuse to accept and pay the plain- 

tiff for any par t  of the potatoes embraced within the contract of 6 June, 
1916, sued upon in the action, as alleged in the complaint? Answer: 
'Yes.' 

"2. If so, i n  what amount, if any, was the plaintiff damaged thereby? 
Answer : '$944.18, with interest.' " 

There mas a judgment in favor of the plaintiff, and the defendant 
appealed. 

John Q. l ' o o l y  a n d  H a r r y  X c X u l Z a n  for p la in t i f f .  
S m a l l ,  X a c L e a a ,  Bmgazr '  d Rodrizan for de f endan t .  

ALLES, J. The statements of accounts sent by the New York mer- 
chants to the plaintiff lTere inconsistent, because they were mere un- 
sworn declarations, and as to the defendant res in ter  alias acta. 

I f ,  instead of sending accounts, they had ~vr i t ten  a letter acknowledg- 
ing  the receipt of the potatoes, and saying they were No. 1's and S o .  2's, 
and had been sold for a certain amount of money, i t  would not be con- 
tended that the letter would be admitted in  evidence, and the accounts 
of sales contain in effect the same declaration, and are subject to the 
same objection. 

The  case of D y e i n g  ( '0.  r.. I l o s i e r y  Go., 126 N. C., 293, is i n  point. 
I n  that  case the plaintiff brought a n  action to recot-er a balance alleged 
to be due for dyeing hosiery goods beloliginp to the defendant, and the 
defendant refused to pay upon the ground that  the vork  was defective 
R I I ~  the goods d a r n ~ ~ d .  
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The defendant, after receiving the goods from the plaintiff, shipped 
them to another company to be sold, and statements of sales were re- 
turned to the defendant. 

On the trial the defendant offered these accounts of sales for the 
purpose of proving the loss on the goods, but they were excluded, because, 
as the Court says, "They were simply the declarations of the defendant's 
agent. Their admission would violate the rule res inter  alias acta, 
which excludes such evidence." 

This authority was affirmed in Peele v. Powell,  156 N.  C., 560, which, 
while reversed on a rehearing, has not been disturbed on this point. 

Bi t t ing  v. T h a z t o n ,  72 N.  C., 542, is even a stronger authority against 
the plaintiff. I n  that case the plaintiff brought an action against the 
defendant as his agent, among other things, for the conversion of prop- 
erty belonging to the plaintiff, and in order to prove that the defendant 
had conrerted thirty-seven boxes of the plaintiff's tobacco to his own 
use by selling them to one Reid, offered a copy of Reid's book in  evidence 
in which Reid had credited the defendant with the tobacco as his own 
and not as agent for the plaintiff. 

The evidence was rejected upon the ground that ('Reid's book was only 
Reid's declaration, and that was not competent evidence. And certainly 
the copy was not better than the original." 

This is stronger authority against the plaintiff, because in the B i t t k g  
case the defendant had been dealing with the party whose book was 
offered in evidence, while in this case this defendant has had no connec- 
tion or business relation with the merchants whose statements were 
offered in evidence. 

If auu&a. ~ u l a  sLvulci be advpced, and evidence of this character 
should be admitted, the doors would be opened wide for collusion and 
fraud, and parties could be confronted at  the trial with damaging evi- 
dence of which they would have no notice, without the safeguard of an 
oath or the opportunity for cross-examination. 

I t  follows, therefore, that there was error in receiving the evidence, 
and in  refusing to give the first instruction prayed for. 

The defendant was also entitled to have the jury instructed on the 
issue of damages as requested. "Some measure of damages should have 
been given to the jury for their guidance," and i t  was not sufficient to 
instruct the jury "to allow such sum as you find the damage to be," sub- 
ject to the duty imposed on the plaintiff to mitigate the loss. Coles v. 
Lumber Co., 150 N. C., 190. 

"The measure of damages in  an action by the seller for nonacceptance 
is the loss directly and naturally resulting in the ordinary course of 
events from the buyers' breach of contract. Where there is an available 
market for the goods in  question, the measure of damages is prima facie, 
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or i n  the absence of special circumstances showing greater damage, to 
be ascertained by the difference between the contract price and the 
market or  current price a t  the time or times when the goods ought to 
have been accepted, or if no time F a s  fixed for acceptance, then a t  the 
time of the refusal to accept." 5 Elliott Contracts, 5095. 

The same rule applies to breaches by the seller. "I t  is undoubtedly 
the general rule that  on a failure by the bargainer to deliver goods hav- 
ing market value, the measure of damages is the difference between the 
contract price and the market value a t  the time and place where it 
should have been delivered." Hosiery Co. v. Cotton Ni l l s ,  140 N .  C., 
452. 

The  defendant had the right to refuse to receive the potatoes, and the 
plaintiff could recorer nothing, unless the potatoes graded No. 1 and 
No. 2 as required by the contract, and if they were of that  quality and 
the refusal of the defendant to receive them was wrongful, the plaintiff's 
damages would be nominal if the plaintiff could have sold the potatoes 
a t  Aurora, the place of delivery, for  as much as the contract price, or 
for a greater sum, and the defendant was entitled to have the jury so 
instructed, and i t  was error to refuse to do so as requested. 

New trial. 

IN RE WILL OF GEORGE &I. BENNETT. 

(Filed 15 September, 1920.) 

For a letter wholly written and signed by a deceased person to be con- 
strued as his holograph will, the provisions of our statutes, Rev., 3113 ( 2 )  
and 3127 ( 2 ) ,  must be scrupulously observed and followed in all essential 
respects and with substantial precision. 

2. S a m e I n t e n t  to Make a Will. 
A letter wholly written and signed by  a deceased person, to operate as 

his holograph will, must show his present intention to will his estate, or 
his purpose to dispose of it after his death, and this intention must exist 
a t  the time of the writing; and an espression in the letter that the writer 
wanted the addressee thereof to have everything he had in the world, "and 
I mill have it fixed if I can have the chance," etc., only indicates the 
purpose of the writer to make a will in the future, in favor of the ad- 
dressee, to the effect stated, and the writing is upon its face invalid as a 
holograph will. 

3. Wills--Holograph Wills-Deposit for Safe Keeping. 
A letter written wholly by the testator, and signed by him, stating that 

he wanted the addressee to have all of his property, and that he "would 
have it fixed if he had the chance," bears no evidence upon its face that 
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the writer intended that it shoulcl be deposited with any one for safe 
keeping, as required by our statutes, Rev., 3127 ( 2 ) ,  and without further 
evidence of a request that it be kept, or preserved, or that it mas other 
than any ordinary or casual letter, it is insufficient in this respect as a 
holograph will were it otherwise sufficient. 

CIVIL ACTION, tried before Cranmer, d., and a jury, upon an issue of 
dcuisuuit vel non, at May Term, 1920, of BEAUFORT. 

This is a caveat to the alleged will of George M. Bennett, deceased, 
the paper-u-riting propounded as his will being in the following lan- 
guage : 

Xov. 11, 1917. 
DEAR FRIEND:-1 will try and write you a few lines to let you here 

from me, I am still shut up.for measles but haven't broke out but I am 
some sick. My fewer is a 104 and I am a hurting through my breast 
and 1 cough so at night I can't sleep and I don't want nothing to eat. 
I will be sent to the Hospital as soon as I brake out I hope I will get 
along all right and I truly hope you all are well but beleve me I am some 
blue today this is wrote on Sunday evening but you cant hardly tell the 
difference only they drill on Sunday there is a lot works right on and 
play match games all day and gamble and do eny thing except something 
good. J S I feel so bad. I cant write but a few lines tell all that I 
send my lore to them and I hope God will be with me until we meat 
again. 

I will have to close for this time and you write and let me here from 
you I dont know wher I will be able to answer or not but George H. 
Hodges sed he would git my mail to me. Answer soor;, from a loring 
friend, G. H. Bennett. 

Iff aney thing happens to me I want you to hare ever thing I got in 
the world and I will have it fixed iff I can hare  the chance for you hare 
done moore for me than aney one on earth, 

from one who lore yon, 
G. M. BEXKETT. 

There was testimony tending to show that the alleged testator was an 
enlisted soldier of the United States, and stationed at  Camp Jackson. 
near Columbia, S. C., and that, at the time he wrote the letter to J. S. 
Lewis, the general beneficiary of his property named in the paper ahow 
set out, he was very sick in camp, where he (lied 13 or 14 November, 
1917, and that the lcttcr and address on the emelopc in which it was 
enclosed were all in his handwriting. J. S. Lewis testified that 13cnnctt 
had worked with him fire or six years before going to the great war; 
that he was not related to him, and that 13emwtt had a father and a 
sister n o ~ r  living. That hc owllcd real estate, but he did not know how 
much. He  went to src him at the camp as soon as he heard of his condi- 



tion, but arr ircd there only thirty minutes before he dird. There was also 
testimony that he ~ v a s  of s o u d  mind when he left for the camp. Solie 
of the witnesses saw him after he  became sick. Tlicre n-ns no t t ~ t i l n o n r  
that  the relations bctwce~i Bennett and his father and sister w r e  other- 
wise tllan those usually a l ~ d  generally subsisting bctween persons bearing 
such relations to each other, llor lvas there any suggestion that their 
relations were not cordial or affectionate. 1 1 1  regard to his personal 
relations nit11 tllem, a n-itnwq, J. S. Stillcv, testified : "I knew George 
31. Bellnett; havc know11 liirn all illy life. H e  !lad bee11 living ~ i t h  
Mr.  Lev+ for fire or sis  years before llc welit to Camp Jackson. I 
ki lo~r  his Band-n-riting. I harcl eumil lcd  this paper, including ewry  
p r t ,  the s ig~ia tuw and all. I t  is ill the hmd\vritirig of George 11. 
Bennett. H e  ~ i a s  twenty-fire or thirty years old. The last time I saw 
him n a s  wllcn he went off to Camp Jackson. At that  time he n-as in 
his right i n i ~ ~ d  so f a r  as I know. T l m i  he n as drafted he ~ v a s  living 
one-half or three-qnarters of a mile from his father. I hare  seen him at 
his father's house tn-o or three timcs w11e1i his father n a s  qick; he had 
been sick, hut Tvas veil before George went off. I hare  ncrer hat1 a 
conr-crsation 71-ith Mr. Joscwli 1,clviis in n-hicli 11c matle a statement to 
me about the young man's sanity. I just caililot remember 17-heu hi3 
mother died. His  sister lived onehalf to three-qi~arters of a mile from 
him. H e  associated with her once in a while. I know this Ilandwriting, 
it is  George Bennett's. He refers to his sister's daughter as 'Dcar Kate.' 
This is his liantlnriting, dated 18 October, 1917; and this, too, dated 
5 November, 1917. Mr.  Lewis was a farmer. George 31. Bennett 
uorked nit11 liim 011 the farm. 1 just know about where I ha re  been 
told that tract of land lies. I do not k~ iow who n a s  in possession. I 
do not know wlicther it %as  land O T ~ I ~ C C ~  by his father." TThile we state 
this testimony literally, as it appears ill the record, and the substance 
of the rest of it,  it  may not be I cry material, except as bearing in a 
g e ~ ~ e r a l  way 1111011 the i~rtentiou of Bei~nctt  to make his letter of 11 
Sormnher,  1017, his last d l  and testament. 

The  carwtors  requested that the f o l l o n i ~ ~ g  instrwtions be gircil to the 
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intended to execute another instrument setting forth the disposition of 
his property, then, in  that event, the paper-writing propounded would 
,not be the last will and testament of said Geo. M. Bennett, and you 
should answer the issue 'NO.' Refused, and caveators excepted." 

The jury found the issue in favor of the propounder. Judgment upon 
the verdict, and defendant appealed. 

Small, MacLean, Bragaw (6 Rodman for propounders. 
Ward & Grimes for cavcators. 

WALKER, J., after stating the case: The learned judge who presided 
at  the trial of this case should have directed the jury to answer the issue 
in favor of the caveators, or, in  other words, "No," as there was no 
evidence, in a legal sense, that the paper-writing, which was propounded 
by the beneficiary named in it, and, thereafter, admitted to probate in  
common form, or any part thereof, was the will of George M. Bennett, 
the supposed testator, or 'the miscalled testator. 

By our statute the Legislature has made careful and safe-guarding 
provision for the execution and probate of wills, they being the last 
expression of the intention of their makers regarding the disposition of 
their property after death, and we have held repeatedly, as we should 
have held, undoubtedly, that these provisions must be scrupulously ob- 
served and followed in all essential respects, and with substantial preci- 
sion, or at  least accuracy. Rev., 3113, 3127 (1 and 2). The object of 
the law is that there may be no doubt as to the intention of the supposed 
testator to make his last will and testament, and as to the fact of his 
having done so by the particular writing oEered for probate, thereby 
identifying it as the true and only document defining his intentions to 
will his estate and his purpose as to how i t  should be disposed of after 
his death. The two intentions to make a will and to dispose of his 
estate in  the manner described in  the paper-writing in question must 
concur and coexist. While a will must be contained in a writing, no 
formal testamentary instrument is required. I f  i t  adequately sets forth 
a testamentary intent it is enough. I n  many instances wills have taken 
the form of other instruments, while in others they have been wholly 
informal. A will may take the form of an assignment, or of a deed, or 
of a power of attorney, or of a letter, or of a promissory note, or of an 
order, etc., say the authorities. I t  may assume the form of any instru- 
ment, or be absolutely informal. This principle is well settled and 
numerous examples of such wills are to be found in the law books and 
decisions of the Courts here and abroad. Gardner on Wills (1st ed.), 
pp 36 to 43, and the Courts have gone very far  to support such docu- 
ments as valid wills, but at  the same time they have required sufficient 
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certainty and assurance as to the intention to presently, or at  the time 
the particular document comes into existence, make a mill, and as to 
that paper being the very will he intended to make. Gardner, at p. 40, 
says: "So a letter written by a testator to a friend, authorizing him to 
take charge and dispose of the testator's property, and to sell and conrep 
the same as his executor, properly attested, sufficiently eridences the 
testator's intention to dispose of his property, and may be probated as a 
will. But a letter, like any other instrument, to take effect as a will. 
must be executed in compliance with the requirements of the statute, and 
must express a genuine present and not merely an anticipated testament- 
ary intent." 

Mr. Jarman, in  his work on Wills (6  ed.), p. 21, says, in substance 
at least: "The law has not made requisite to the validity of a mill that 
i t  should assume any particular form, or be couched in language techni- 
cally appropriate to its testamentary character. I t  is sufficient that 
the instrument, however irregular in form or inartificial in expression, 
discloses its testamentary character and the intention of the maker 
respecting the posthumous destination of his property; and if this ap- 
pears to be the nature of its contents, any contrary title or designation 
he may have given to it mill be disregarded." 

I n  the case of I n  re estate of C .  B. Richardson (appeal of Nina X. 
Hardee), 94 Calif., 63, the Court held that a letter, which merely es- 
pressed a desire that his sister and her children get everything he owned, 
but containing words indicating that they should take it by a formal 
will, or by one he would make, was not testamentary in character, but 
only the espression of a desire, it c l ~ a r l y  not being the intention that the 
letter should be so construed as to become his last will. I t  is argued 
that many cases held that such a letter constituted a will, but with this 
statement me cannot agree. Those referred to manifestly contained 
evidence of an intention to then devise and bequeath the writer's estate, 
or, in  other words, that the letter should hare a present and full opera- 
tion as a will, leaving nobhing to be done in the future in respect to the 
matter. But here there is on the face of the letter an expression which 
clearly indicates the intenti011 that it should not itself be Bennett's will, 
but that some other document, more formal in character, should be, and 
this he would have fixed if he had a chance. The general tenor of the 
will shows an expectation, if not a confident hope, of his restoration to 
health. H e  expresses the hope that "God will be with them until they 
meet again." 

He  was not i n  e x f ~ e m i s ,  eren if quite ill with measles, as his tempera- 
ture was 104, or 5 2/5 degrees above the normal, and he felt badly. He  
anticipated, though, that he would eventually carry out his wish, when 
better able to do so. The language of the paper is but the manifestation 
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of his pl~rpose to do something in the future, but is, by no means, a 
present testamentary disposition of his property. I t  is more an expres- 
sion of his gratitude for past favors, and a desire to reward the pro- 
pounder in the future by willing him property. We cannot hold, under 
our lam, that it rises to the dignity and solemnity of a last will and 
testament. 

The statute requires, in the case of a holographic will, that the paper 
be deposited mith some person for safe keeping, unless i t  is properly 
attested, or is found among the valuable papers and effects of the maker. 
This letter bears no evidence on its face, nor is there any proof otherwise 
that Bcnnett intended that it should be deposited with the propounder, 
or any one else, for safe keeping. There is no request that he keep or 
preserve the letter, or that he do anything more with i t  than he would 
with ally ordinary or casual letter received from him, or any other 
person. 

The case of Haberfield v. Browning ,  4 Vesey, Jr., 200, referred to in 
X a f h e l r s  1 . .  Warner ,  4 Vesey, Jr. ,  at p. 200 (31 Full Reprint Series of 
Eng. Reports, p. 102), is sometimes relied on to sustain papers of this 
kind as wills. That was a case of instruction to an attorney to draw u p  
a d l ,  which, for special reasons, 7%-as held as a valid will. But in 
X a f h e u ~ s  P .  W a r n e r ,  4 Vcsey, Jr . ,  186, it was insisted that it did not 
apply to a case of this kind, "where upon the face of the paper it is not 
intended as a testamentary disposition." There is no present disposi- 
tion, nor did the deceased ever intend by signing it, "that it should imme- 
diately operate," adding that "thrre are many sensible passages applica- 
ble to the subject i n  Shep. Touchstone, 404 to 408." The Court, by so 
f z x u  2 ~ I I C ! ~ C  X? Tcrd Lozlghbo;:oz;gF,, acccptcc! this c ~ n t e i l t i ~ i l  as ~ o u i i J  
and correct. 

We rannot refrain from addiug to this opinion the great u-eight of 
that able jurist's view as expressed by him in Mcrtheu,s v. W a r n e r ,  supra:  
"Urider all these circumstances, mith this evidence, and above all, the 
eriderice of the paper itself, I should have no difficulty, sitting as I hare  
sat in a Court of Law, to put it so to the jury, that I should expect a 
rerdict that he had not devised; that it was no will, but only a project 
of a will, I I O ~  a complete, definite rule and law for settling his fortune. 
It is not, it cannot, be denied, the argument presses so strong, that upon 
the perusal of this paper the natural conclusion is that i t  was his inten- 
tion to make a more formal paper than this. That inference cannot 
possibly be avoided. Then ex hypothesi  this paper at  the time he sub- 
scribed it was uot the law, the testament. When then, at  what period, 
did the ~dli,l fu.s t e s fand i  exist in his mind quoad this instrument? I f  
it is admitted, as it must be, that when he subscribed his name he was 
looking to somc. future act, the decision that this is his will would de- 
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stroy the most general maxim I know of, ' coluntas  tes tafor is  a m l i u l a t o r ~ n  
es f  usque ad m o ~ t e m . '  S o  man can ansn-er the question, a t  what time 
that  intention existed in his mind. I know there was a period r h e n  R 

contrary intention existed. H e  has gircn that  evidence under his own 
hand by the paper of 1789. Under all these circumstances, I should 
have felt myself obliged, as an act of duty, strongly to press upon the 
consideration of the jury the utter impossibility upon the fa i r  view of 
the evidence of making the supposition, that  tliis n7as the will. and I 
must have added another circumstance, that  it v a s  his last will. Thc 
manner in which it IT-as kept, with so little attention, the place w l l e r ~  
i t  was found, these circumstances are always of great consideratioii. 
B u t  though that is the bias of my  mind, I am w r y  f a r  from saying it 
may not be a necessary conclusion in the Court, which is to decide b~ 
other maxims than we arc acquainted with here, that  tliis will may hcl 
established; but I wish the point, after it has been nell  caln.ossed and 
considered, to be felt as a point of great weight and importance; and if 
such things are to be established as wills, it  loudly requires the intcr- 
ference of the Legislature to p r e ~ e n t  such a latitude in that  respect as 
makes the disposing of all a man's fortune the most slight and t r i ~ i a l  
act, attended with much less of form, solemnity, and precision than aliv 
act he  could do with regard to any part of his  property during his  lif(1.'' 

Suffice i t  to say, that the best considered and weightiest authorities 
upon this important question hold with us that  a paper, such as this, is 
not, i n  law, a last will, and this case, we think, by reason of its special 
facts and the peculiar language of the paper, especially that  of the last 
clause, is  much stronger for the caveators than any one in the large 
group which support their view. 

I t  is impossible to read the paper now before us for coilsideration, n ~ d  
come to the conclusion that  i t  is a testamentary one. I t  states m ~ r c l y  
a n  intention to execute something in  the future as his  will, which he  may 
or may not do after fuller consideration, for, as said by Lord  Lough-  
borough,  supra,  and translating his Latin, "the mill of a testator is 
ambulatory even to his death," which means, i n  other words, that  i t  is 
not fixed legally, but map be changed even to the time of his death. 
' There is also nothing in  the language used wliich.shons an  intentioh 

to deposit the paper %it11 some person as his will," but is a casual letter, 
written and mailed only as is a letter in any c o r r c q o n d e ~ i c ~ ,  and not 
attended by the solemnity \\hi& is, and should be, required in  esecuting 
so important a n  instrument as a will. 

The  Cases of S p e i ~ c e r  r .  Spcncer ,  163 K. C'., 53, and I n  ye Will o f  
Led ford ,  176 K. C., 610, belong to that class of cases we h a w  inentionccl 
above, where the letters sllon-ed that they wcrt vr i t ten  anirno f e s f a n d i .  
and that  they should operate as willq, and not some other paper to 
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written in  the future. I n  the Spencer case the Court said: "The dis- 
tinguishing feature of all genuine testamentary instruments, whatever 
their form, is that the paper-writing must appear to be written animo 
testancli. I t  is essential that i t  should appear from the character of the 
instrument, and the circumstances under which i t  is made, that the tes- 
tator intended it should operate as his will, or as a codicil to it. I n  the 
case at  bar the testator had made his will in  New York City on the eve 
of his departure for a European trip. This so-called codicil is a letter 
written to his brother immediately after he had executed his will, and 
makes no reference to it. It is scarcely probable that the testator 
regarded, or intended, such a letter to be in any sense a part of his will. 
1 Redfield on Wills, star p. 174, and notes; St .  Johns Lodge v. Callendar, 
26 N. C., 335 ; Simms v. Sirnnzs, 27 N.  C., 684." This language, or the 
essential part of it, was quoted and approved in the Ledford case. 
Alston v. Davis, 118 N.  C., 203, was overruled. The case of Milam v. 
Stanley, 17 L. R. A. (N. S.), 1126, was decided upon the same principle. 
The Court there said: "The letter shows on its face that i t  is inartifi- 
cially written, but his meaning is sufficiently apparent. H e  did not 
have in  mind that he was thereafter to make his daughters a deed to 
the house and lot. (Quoting language of letter.) These words show 
that he had in mind, not something that he was going to do, but some- 
thing that he was then doing. In  other words, they show that he in- 
tended them to have the house and lot by virtue of the letter he was then 
writing, and not by virtue of some instrument he was thereafter to 
write." 

I t  is not necessary to discuss the question whether the words of the 
statute, "or was lodged i n  t h p  hpnds cf scme pereor, f o r  safe k~epiiig" 
(Rev., 3127 (2 ) ) ,  meant some third person, or one not a beneficiary. 

The court erred in  its instruction to the jury, and i n  not giving the 
caveators' prayers. 

New trial. 

HENRICO LUMBER COMPANY v. DARE LUMBER COMPANY. 

(Filed 15 September, 1920.) 

1. Actions-Venue-Partiednterest in Lands-Citiedorporations- 
Nonresidents. 

A suit to set aside a deed of trust for lands, and to establish a prior 
lien thereon in plaintiff's favor, involves an estate or interest therein, 
within the intent and meaning of our statute, Rev., 419, requiring that 
the venue of such action shall be in the county wherein the land is situ- 
ated, and where both plaintiff and defendant are corporations, nonresident 
of the State, an action brought in a different county from the situs of the 
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LUMBER Co. 2). LUMBER Co. 

property, wherein neither has property, nor conduct its business, the case 
falls within the intent and meaning of Rer., 923 and 424; and upon a 
proper motion aptly made, is removable to the Superior Court of the 
County wherein the land is situated, and the cause of action arose. 

2. Removal of Causes-Transfer of Causes-Courts-Jurisdiction-Mo- 
t i o n e x e w  Parties. 

Where a cause is removable, for improper venue. from the county in 
which it has been brought, and new parties defendant are made a t  their 
on-n request. such new parties are not prejudiced by the delay of the 
original defendant to take timely steps to remove the cause to the proper 
county, when they act promptly and within the time allowed by law. 

CIVIL ACTIOS, heard before C n l v e ~ f ,  J., on a motion to remow the 
same to the county of DARE for trial, which was granted, and the re- 
moval ordered. Plaintiff e scep t~d ,  and appealed to this Court. 

The  facts are these : Thc plaintiff sued to recover damages for t h r~  
breach of a contract by the defendant to sell and deliver to i t  a certain 
quantity of pulpwood, for the price of $120.108.10, and also to set aside 
bonds and a deed of trust on lands for fraud. The Dare  Lumber Com- 
pany, a corporation, issued its bonds to the amount of $6,000,000, and 
secured the payment of the same by executing a deed of trust to the 
Commercial Trust  Company on its lands in Dare  and Pasquotank 
counties. The contract for the sale and delivery of the pulpxood r a q  
authorized and approved by the Metropolitan Trust  Company, which 
corporation was the owner of all the stocks and bonds of the Dare  Lum- 
ber Company, the approral  of that  company being based upon a valid 
consideration, that  is, the benefit and advantage which would accrue to 
i t  from the pulpwood contract. The  Xetropolitan Trust  Conipany is 
now the owner and holder of the bonds of the Dare Lumber Company. 
secured by the deed of trust, which are  alleged to be fraudulent as to the 
creditors of the said company. The latter company mas the original 
defendant in the action, which was brought in Beaufort County. The  
other defendants were afterxards made parties, as defendants, upon their 
own request, and mored that  the venue of the action be changed to Dare  
County, because the cause of action arose there, and the lands described 
in  the deed of trust are situated there, all of the parties being nonresi- 
dents of this State. X sale of the lands by the trustee, under the power 
contained in  the deed of trust, mas enjoined and other orders made, 
which, though, i t  is  not material to consider a t  this stage of the pro- 
ceedings. 

The  Metropolitan Life Insurance Company having become the owner 
of the stocks and bonds of the Dare  Lumber Company, the Metropolitan 
Trust  Company had been substituted as trustee in  the deed of trust for  
the Commercial Trust  Company. The time for anmer ing expired on 
13  July, 1920, and the motion to remove was filed 1 2  July, 1920. 
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,'rmall, MacLean, Braguw & Rodman for plaintig. 
Fmnk Rzring, P. W'. JlcX1177an, and W .  A. Worth for dcf~ntlant. 

W a r , x ~ x ,  J., after stating the foregoing material facts: The right 
to have the place of trial changed from Beaufort County to Dare Count? 
\vould seem to bc clear upon the facts. Why the venue of the action 
mas laid in Beaufort Couuty does not appear. I t  manifestly was not the 
proper county, as none of the parties resided therein; the cause of action 
did not arise in that county; nor was any of the land to be affected by 
the judgment, and describcd in the deed of trust, situated therein; nor 
was the business of the companies, or any of them, usually done in that 
county. But Dare County answered all these requirements. Rev., 419, 
423, 424. The plaintiff, as we have remarked, is a Virginia corporation, 
and the defendants are Ncw York corporations, and those sections fix 
the venue, which does not include Beaufort County. The law provides 
that actions for the following causes must be tried in  the county where 
the subject of the action, or some part thereof, is situated, subject to the 
power of the court to change the place of trial, in  the following cases: 

1. For  the recovery of real property, or of an  estate or interest 
therein, or for the determination in any form of such right or interest, 
and for injuries to real property. 

2. For the foreclosure of a mortgage on real property, etc. Rev., 419. 
An action against a corporation created by or under the laws of m y  

other State, government, or country may be brought in  the Superior 
Court of any county in which the cause of action arose, or in which i t  
usually did business, or in which it has property, or in which the plain- 
tiffs. or either of t h ~ m ,  QEz!! reside. Rev.,. 123. This a i t ; u ~ ~  w a s  

brought for the purpose of setting aside the deed of trust, and obtaining 
a lien thereon superior and prior thercto. I t ,  therefore, comes within 
the operation of Xcv., 419 (not to mention the other sections which are 
applicable), because the plaintiff seeks the determination, in some form, 
of an  estate or interest in real property. We held in Wofford v. Hampton, 
173 N. C., 686, that a creditors' bill for setting aside an alleged frandu- 
lent deed of a debtor to his wife was triable only in the county where the 
land, or some part thereof, is situated. The object of this action is to 
establish a claim and to annul, for fraud, a deed of trust on lands in 
Dare County, where the cause of action arose. 

Thcre is a suggestion that thc motion to remove the case for trial 
to Dare County was not made within the time prescribed by the statute, 
but this appears to us to be an erroneous view of the case. I t  is certain 
that the insurance company and the trust company made their applica- 
tion for removal in time, and, even if the other defendant was tardy. it 
could not, by its inaction, prejudice, much less sacrifice, their right of 
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remora l .  Tlleqe t ~ r o  d o f ~ ~ i d a n t q  actctl promptly aftor they were allowed 
to become parties. T h e y  n o111d h a r e  h w n  mere in tc r lopwi  I d  t1lc.p 
takcn action to rcmoTe 'ocforc thoiY ciltrailce iiito the  case. -1 siniilar 
qiwstion v a s  brforc thc  C'onrt man? years  ago i n  I<nou$i~  1 . .  Illxker, I 
S. C. (,1:1no. Ed.), 11. 196. ul lcrc  .Tlctlqr ( 'nnlcroll  sa id :  " S o  ~ieglect o r  
delay i n  n l n k i q  tlic applicntion can \I(, f a i r ly  irnpntccl to the tlefcudant ; 
f o r  although the  w i t  h a s  been pending f o r  s e w r a l  t c r ~ n s ,  yet t i l l  h t  
became interested i n  i t ,  h e  had no au thor i ty  to  i n t e r f t w  i n  i t ;  mu1 the  
application f o r  a remo7 a l  is  made a t  tlie same tcrm a t  which h e  is  nladr. 
a p a r t y  to  the  suit." I h i t l e s ,  thc  tlcfentlants could not jltdicially haye  
known n h a t  was the  caure of action, ancl tha t  it  was r e m o ~ a b l e  to  t h e  
proper  venue, un t i l  the  complaiiit' n-as filctl. -1s we h a r e  said, if t h r  
D a r e  Lumber Company was too late, or liacl n a i r e d  i t s  r ight ,  i t  did not 
d e p r i r e  the  other defendants of theirs. 

-1fter p ror id ing  for  thc  7e1inc of ac t iom collcerniug rcal  property 
(Rer . ,  419), t h e  s tatute  declares tha t  "in al l  other cases, the, action shall 
be t r ied where t h e  plaintiffs o r  dcfenclants, o r  a n y  of t:icm, reside." 
Rer . ,  424. K o n e  of the  parties reside ill Beaufort  County, as they a r e  
all nonresidents. 

There  was no e r ror  i n  t h e  order. 
Affirmed. 

(Filed 15 September, 1920. ) 

1. Appeal and  Error-Inspection of Papers-Judgnents-OPders-Find. 
ing  of Facts-Presu~~lptio~is-Statutes-Partnersliip. 

In  an action by a partner for the disqolution of the partuershilj :mtl 
an accounting again-t the mnnagiiit: partner. chargin< him ~ i t b  fraud, it 
mill he asfumed. on a l ~ l ~ e a l  from an ortler of the Superior Court judge 
for an insperti011 and ljrotlu'tion of pal)els, ctc., in the l~oc~eiuior~ of the 
defendant, Rev.. 1033. lfi.77, that the judge found iuch fact5 as wcrcL ruth- 
cient to sul~gort hi? ral i~ig,  in tlir :rbcence of :~ny written finding. im(l lie 
was: not requeqted 11$ the al~pellant to find the facts 

2. Same-Evidence-Frau(1. 
Tliere must he some ericlcnce upon \vhich tlie trial court uases its ortlvr 

for the inspection and productior~ of ~ a l ? e r s .  etc.. in :11i action to clisuolvc 
:I ~mrtriersliip. Rer.. lG,56. 1657 : hut allegations in an affidavit that  the 
~tlaintiff had received certain checks from the managing partner of a firm. 
in which lie was a partner. for his share of tlie ~ ~ n r t n e r r h i l ~  profits, wliicli 
had been paid, and the c20iitcnts were then unkiio~vn to him. and that t11(1r 
related to the nierits of the action, are sufficient 15-lien there are nllei.ntioiiw 
that the managing lxirtner 11:itl committed fraud in the conduct of tlie 
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partnership affairs and intended to depart from the State and remove 
his property and effects therefrom for the purpose of defrauding and 
defeating his creditors. 

CIVIL ACTION, tried before Stacy, J., at January Term, 1920, of PAS- 
QTOTAKK. Defendant appealed. 

Ehringhaus & Small, Meekins & McJlullan, and Thompson & Wilson 
' for plainf i f f .  

A?jrElett d Simpson for defendant. 

WALKER, J. This is a motion in the cause for an inspection and pro- 
duction of papers and documents, in  possession of the defendant, which 
relate to the merits of the action, or the defense therein, under Rev.. 
1656 and 1657. The action was brought for a dissolution of a co- 
partnership, and an accounting by defendant, who managed its business, 
and has had possession of its books and papers. The verified pleadings 
were, by consent, used as affidavits. The defendant is charged in thr  
complaint with fraud committed in the conduct of the partnership 
affairs, and further with the intention of departing from the State and 
removing his property and effects therefrom for the purpose of defraud- 
ing and defeating his creditors, and particularly the plaintiff, which 
allegation is based upon statements made by the defendant. 

I t  is further charged that he has secreted his property with the same 
fraudulent intent. 

The judge granted plaintiff's motion. He did not find any facts, nor 
was he requested by defendant so to do. I n  the absence of such a special 

m .  findins W P  m l l ~ t  Z Q S I ? I ~ ? ~  tlrnt the judgc found ~ i h  facts as bere sumcient 
to support his ruling. This is well settled. Albertson v. Terry, 103 
N. C., 75; Hardware Go. v. Buhman, 159 N .  C., 511; Jones'v. Pozuler, 
161 N.  C., 354; McLeod v. Gooch, 162 N.  C., 122. I t  must, of course, 
appear that there is some evidence to justify the decision upon the 
motion. I t  does appear in the complaint, treated as an affidavit, that the 
contents of the checks, which were included in the order for an inspection 
by name, were not known to the plaintiff, and that they "related to the 
merits of the action," using the language of the statute (Rev., 1656), and 
this cannot be questioned. The checks were given to the plaintiff in part 
payment of his share of the partnership profits, and, therefore, he had 
seen them a t  the time, but they were sent to the bank on which they were 
drawn and by i t  returned to the defendant. This does not necessarily 
prove that he remembers their contents, as the transaction took place 
some time ago, and, besides, the complaint shows that they are pertinent 
to the issue joined between the parties. I t  was said in  Sheek v. Sain,. 
127 N. C., 266: "Although i t  appears to us from defendant's affidavit 
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that  such exhibition (of the check) could have done him no good, still 
u7e would have sustained the ruling of the court upon the ground that  the 
statute gives the judge discretion to make an  order requiring the plain- 
tiff to exhibit the check to the defendant, and to give him, or to allow 
him to take, a copy of the same." Other cases sustaining the ruling of 
the Court are Whiften v.  Tel. Co., 141 N. C., 361; Evans  v. R. R., 167 
N. C., 415; Bank v. Xewtor~ ,  165 N. C., 363. Justice Hoke said in the 
last case: "A perusal of the statute will disclose that  the question rests 
i n  the sound legal discretion of the court, and as we find no such abuse 
of discretion on the part of his Honor as to raise a legal question for 
our decision, the judgment is  affirmed." And Justice Brown,  comment- 
ing upon that  language, said, i n  Evans v. R. R., supra: "Under the 
authority of that case (Rank v. Xewton), we deem it proper to say that  
when this case is tried it d l  still be competent for  the judge, i n  his sound 
discretion, to compel the production of this Form 408 when its compe- 
tency and pertinency as  evidence hearing upon the issue may the better 
be determined." 

There is no error i n  the ruling of the court. 
Affirmed. 

hIRS. HELM P. POWELL, ADMINISTRATRIX, V. HOOKERTON TERMINAL 
COMPANY. 

(Filed 15 September, 1920.) 

Bills and Notes-Lost Collateral-Trusts and Trustees-Right of Action- 
Judgments-Rights of Pledgor. 

Defendant gave its renewal notes to plaintiff for the purchase of shares 
of stock in a banking corporation, endorsed by its agent and with the con- 
sent of all parties concerned except the plaintiff'. The shares were placed 
in the hands of a trustee to be delivered to the endorser, the defendant's 
agent, upon the payment of the note they secured. The shares of stock 
were misplaced or lost by the trustee, and it was Hcld,  not to be required 
that the plaintiff produce the shares of stock before her right of action 
accrued on the past due note, she not being chargeable with, or in default 
for, the loss of the shares ; and a judgment requiring the plaintiff to give 
sufFicient indemnifying bond, both to the defendant and the bank, upon 
the payment by the defendant of the note and retaining the cause for the 
plaintiff to take such other steps as she may be advised upon the nonpag- 
ment of the note, is a proper one. 

APPEAL by defendant from Lyon, J., at March Term, 1920, of EDQE- 
COMBE. 

This is an action on a note for  $300, given by the defendant to the 
plaintiff. I t  is  one of three notes, the other two having been paid. All 

2-180 
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were entlorsed by 31s. 11. C. Bridgers, and were giTen for the purchase 
of stock in the First  S a t i o r ~ a l  Bank of Tarboro. Stock of said bank 
was, by agreement between all the particls except the plaintiff, deposited 
with Ed. Pcnnington to hold as  trustee to secure the payment of the 
notes, with a stipulatiou that as and when the serial notes are paid, the 
certificate of stock in the hands of Mr. Pcnnington, t.,s t r l ~ s t e ~ ,  \\hicll 
secured tlw 11otc so paid, should be surrendered by the t r ~ ~ s t r e  to Mr. 
H. C. Bridgers, the c~~dorse r ,  arid who represeiitrd, all4 \ \as netins for, 
the defendant, as agent. The note in suit was origir~allp oue of a set 
of twclrc~ notcs scwired hy the same collateral, the o thw el eve^^ having 
been paid, a i d  the certificates held by the truster as  colli~tcral haring 
been snrreiidered according to the agreement. The  certificatc, for  the 
fire sliarc~s securing the note sued on has been lost or mislaid by the 
trustee, but by no fault of the plaintiff, who was not a party to the 
agreement as to depositing the certificates with Mr.  Penningrcrl. De- 
fendant i ~ o w  insists that the plaintiff had no right of action until she 
had tc~rdered thc certificate for the fire shares of the stock held by 
Mr. Penl~ington,  as trustee, as collateral to her note, and that  she ic: 110~ 

entitled to secowr any costs because of her failure to surrender tLe 
collatcral, or to offer so to do, to the defendant. The  court required 
plaintiff to girt, an indemnifying bond in the sum of $900 to defendant, 
and also o w  in  the sun1 of $2,000 to the bank, which was done. 

The  court held that plaintiff is  not required to produce the certificate 
for five shares of bank stock, or, if i t  is lost, to cause another one to be 
isslled bcforc she can recover. 

fmlgmcnt was tliereupon rendered for the plaintiff upon the note, and 
for costs, with this provision inserted therein : "ThiL: c211~:e i c  retzined 
to the end that  if said judgment is not paid, then the plaintiff can take 
such other arid further action herein as she may be advised towards 
selling said stock for  the payment of the said judgment." 

Defendant and Mr. H. C. Bridgers excepted to the judgment, and to 
the ruling against them, and appealed. 

TV. 0. Hozcard f o r  plaintiff. 
d o h n  L. Hriclgers for defendant, 

WALKER, J., after stating the case: There is no rule of law which 
requires the plaintiff, before bringing this action, and upon the special 
facts of the case, to produce and deposit the stock. If any such action 
on her par t  as to the deposit of the certificate in court, so that  i t  could 
be surrendered when the judgment is paid, was necessary as a condition 
precedent to her having judgment upon her note, the admitted fact that 
the certificate had been lost, and that  indemnity bonds had been given, 
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as ordered by the court, supplied the place of such production and tender 
of the original certificate. or a new certificate as a substitute for it. She - 
did not hal-e the possession of the stock, under the agreement, but Mr.  
Pennington, as trustee, had it,  and received i t  a t  the special instance 
and request of Mr.  Bridgers, the endorser, and the defendant, with the 
concurrence of the bank. She  was not trusted ~ ~ i t h  it, and is not respon- 
sible for its keeping and prodnction. I t  would be a hard measure t o  
impose such a duty or obligation upon her when the necessary means arid 
opportunity of producing it was taken from her by an  agreement bet~veen 
the other parties. Shc  acquired a benefit by the deposit of the stock 
as  collateral, but this was done under the law, arid no provision ill 
the agreement. The  defendants could not tie her hands a i d  then ask - 
that  she be required to do what, by their own action, they ha re  pre- 
rented her from doing. Glider the terms of the agreement between 
defendants, they were reclnired to pay the note and take it to the trustee, 
Pennington, and denland the collaternl. If  he could not produce it, 
because he had lost it .  it bccomes a matter between him and the other 
defendants, and Xrs .  Powell was placed in 110 default by reason thereof. 
We think this clearly the law, and, morcover, is right and just. 

Although no authorities werc cited to us, we are of the opinion that  
the foregoing views are fully sustained by Bateman c.  Hopkins. 157 
K. C., 470. As said substantiallv in that case. How can the defendants 
ha re  been hurt if they are fully wsured by the indemnity bond required 
that  no loss can come to them? There is another principle of that  case 
that  applies strongly here, which is, that if defendants' o t ~ n  laches have 
prerented the plaintiff from complying with their present demand, the 
law affords them no relief. I t  will simply proceed to do justice accord- 
ing to the facts, and not gire to the dcfendants a relief which has been 
forfeited by their own conduct i n  the matter. If they preferred the 
method of depositing the collateral with Mr.  Pennington, and the certifi- 
cate has beell lost by him, they must take the consequences, as it ~vould 
be contrary to all our notions of justice to visit upon Mrs. Powell, ail 
innocent party, any par t  of their misfortune, which they solely have 
brought upon themselrcs. W e  do not say that  defe~ldailts were negli- 
gent, but that Mrs. Powell, the plaintiff, r a s  not. 

If the collateral had been deposited with the plaintiff, the question 
might be different. Why did not the defendants halye new stock issued 
and deposited with the trustee? This is not explained. 

There was no error. 
Affirmed. 
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WASHINGTON HORSE EXCHANGE COMPANY v. G. I. BONNER. 

(Filed 15 September, 1920.) 

Bills and Note-Endorser-Admission+Notice-Waiver-Ben of 
Proof-Instructions-Appeal and Error. 

The burden of proof is upon the plaintiff in his action against an 
endorser on a note to show both notice of dishonor or waiver thereof 
when this defense is relied upon, and an erroneous admission on the trial 
of the defendant's counsel, that the burden was on him to show want of 
notice, does not relieve the plaintiff of his burden of showing the defend- 
ant's waiver, and an instruction to the jury that placed the burden on 
defendant to show both the lack of. notice and its waiver, is reversible 
error. 

BROWN, J., did not sit. 

APPEAL by defendant from Cranmer, J., at the Spring Term, 1920, 
of BEAUFORT. 

This is an action on a note against the defendant Bonner, an indorser. 
The defendant admitted the execution of the note and the indorsement 

thereon, but denied that notice of dishonor of the note was given to him, 
and therefore insisted that he was released from liability. 

The plaintiff contended that notice was given to the defendant, and, 
if not, that it has been waived. 

The plaintiff also alleged that at  the time of the indorsement of the 
note the defendant agreed to collect the same, which was denied by the 
defendant. 

72-cL -,,LA, :s+,AA..nAA ,.4Anmnn ;, ,.,nn,vt =f their respectiye ",:- 
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tentions. 
Before evidence was introduced by either party, "counsel for defend- 

ant stated the making and the indorsement of the note was admitted, 
and the burden on the defendant to show want of notice, and he was 
entitled to open and conclude as a matter of law, and requested the court 
to so hold, and allow him to open and conclude." 

His  Honor so held, and in  his charge told the jury: "The burden is 
upon the defendant to satisfy you by the evidence, and by its greater 
weight, that he did not receive notice, and did not waive notice. I f  he 
has so satisfied you, you will answer the issue in  his favor, but if he has 
not so satisfied you, you will answer the issue i n  favor of the plaintiff." 

The defendant excepted. There was a verdict and judgment in  favor 
of the plaintiff, and the defendant appealed. 

Small, MacLean, Bragaw & Rodman for plaintiff. 
Daniel & Carter for defendant. 



N. C.]  FALL TERM, 1920. 21 

ALLEN, J. I t  is conceded that the charge excepted to does not state 
the law correctly, and that the burden was on the plaintiff to prove notice 
of dishonor, or that the notice had been waived (Perry v. Taylor, 148 
N. C., 362), but the plaintiff insists that the error was caused by the 
conduct of the defendant, in  that he had substantially requested the 
court to so charge, and that, therefore, the defendant cannot take advan- 
tage of the error. 

I t  is true that a party cannot except to an instruction given at  his 
request (Kelly v. Traction Co., 132 N.  C., 374), but an examination 
of the instruction given shows that it goes beyond the position taken by 
the defendant. 

The defendant assumed the burden of showing that he did not receive 
notice, but not that there was no waiver of notice, and the charge places 
on him the burden of showing both, and in this we are of opinion there 
is substantial error against the defendant. 

The letter which was introduced in evidence by the plaintiff, and to 
which the defendant excepted, was, we think, competent as tending to 
corroborate the evidence of the plaintiff that the defendant agreed to 
collect the note, which would be material on the issue of waiver of notice, 
as the principle is well established that there may be a waiver of notice 
before or after maturity of the instrument. 

For  the error pointed out there must be a 
New trial. 

BROWN, J., not sitting. 

MARTHA W. HARRISOX v. C. M. DAW AND WIFE. 

(Filed 15 September, 1920.) 

Sales-Mortgages-Void Foreclosure-Resale--Title. 

Where, under the power of sale contained in a mortgage or deed in 
trust, the purchaser is judicially ascertained to have acted for and as the 
agent of the mortgagee, he and the mortgagee may again sell the land 
under the continuing power contained in the mortgage, without the order 
of court to sell, and convey the title to the purchaser at the second sale. 

APPEAL by defendant from Crammer, J., at the April Term, 1920, of 
BEAUFORT. 

This is an action to recover possession of a certain tract of land. 
The defendants denied the right of the plaintiff to recover. 
Prior to 1914, the defendant Daw was the owner of said land, and on 

23 May of that year he and his wife executed a mortgage with power of 
sale to S. B. Windley to secure $187.50. After said debt became due, 
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the land was sold under said mortgage and bought by E. ,I. Daniel, Jr., 
to whom the land was conveyed by deed on 17 December, 1917. 

The said Daniel brought an action against the defendants to recover 
possession of said land, and the defendants alleged that the plaintiff 
Daniel bought the land at  the mortgage sale for, and as the agent of, the 
mortgagee. 

decree was entered in said action in which i t  was adjudged that the 
said Daniel held the title to said land under the said mortgage in trust 
to secure the debt therein set forth, and upon the condition set out in  
said mortgage. 

The said Daniel and the said Windley, mortgagee, thereafter adver- 
tiscd said land for sale under the power contained in said mortgage, the 
same was again sold, and the plaintiff became the purchaser, and deed 
was exccuted to him for the same. 

The defendants on the trial in the Superior Court stated in open court 
that they rested this case on the legal question as to whether the fore- 
going deeds and mortgage conferred title on the plaintiff. 

The court held that the plaintiff was the owner of the land in contro- 
versy, and rendered judgment accordingly, and the defendants excepted 
and appealed. 

S ~ n a l l ,  Maclean ,  Rragazc & Rodrnan for plain.tiff. 
J o h n  G. Tooly  and Harry  ~ V c X u l l a n  for defendants. 

ALLEX, J. The determination of the question involved in this appeal 
depends on the right of a mortgagee to sell a second time after he has 
once sold the land under the power contained in  the mortgage and e x -  
cutcd a deed pursuant to the saie, when the first sale has been set aside. 

The minority rule seems to be that the mortgagee cannot resell the 
property, although the first sale is invalid and is upon the ground that 
upon the execution of a trust deed or mortgage the legal title passes to 
the trustee or mortgagee, and that any conveyance conveys his legal title, 
and that he retains no title which he can convey on a resale of the 
premises. 

"The majority rule is that where the trustee named in a trust deed 
or mortgage, with a' power of sale, has made an invalid sale of the prop- 
erty conveyed to him in the trust deed or mortgage, he may resell the 
property in accordance with the provisions thereof. Thus, in a case 
wherein it appeared that a sale of property by a trustee in a trust deed 
had been set aside by a court of equity on account of the insufficiency 
of the description of the property in the notice of sale, and that the 
trustee had resold the property, the Court held that the resale was valid, 
and that it was not necessary to obtain an order of the court therefor." 
19 R. C. L., 620. 
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Our  Court has adopted the majority rule. Rre f t  P .  Dacenport, 151 
lT. C., 56. 

The  case of R ~ e s i r l ~  1 ' .  r e f e r ,  35 Xd.,  221 ,  is  directly in  point. In 
this case the Court says: "On a former appeal between the same par- 
ties, 33 Xd., 120, a pre7-ious sale made by the trustee was set aside on 
the ground tliat the propcrty was not sufficiently described or des ig~~ated  
in tlw public notice of sale given by the trustee; a i d  thc cause was 
remanded i11 order that the propcrty might be resold, and the necessary 
steps taken in  the conrt belox for that  purpose, in conformity with the 
opinioll of this Court. The  trustee thereupon proceeded to advertise 
the proptrty again for sale, under the pov7er contained in the deed, and 
tlie salc was mode on 24 August, 1870, and a report thereof made to the 
Circuit Court. 

"The f i r s f  objrction has becn niai~ilp relied upon in this Court. I t  
rcsts 1111011 tlie gronnd tliat it  was necessary, after the case had been 
rmialidetl, for the Circuit Court to pass an order directing a resale of 
tlic property, arid that the trustee had no power to sell Tkthout such 
ortlcr. 

" In  our opinion, such order was not necessary; the power to sell mas 
conferred upon tlic trustee by the tcrnis of the deed, and no previous 
order of the conrt is lleccssary to enable the trustee to exercise it. 

"111 thc formm appeal, this Conrt considered the instrument as a deed 
of trust and not as a mortgage. Even if it  be treated, however, as a 
mortgage coniil~g witllin the pro~is ions  of the Code, article 6.2, and i t  be 
conceded that, after tlie sale had beeu sct aside, the case came within 
tlic operation of the 9th section of that article, still lve do not understand 
the terms of that section as mandatory, requiring that  a resale shall be 
ordtred hy the court. I t  would certainly bc a safer and better practice 
to obtain such ortlcr; hut the rcsnle wonld riot be invalid ~ r i thou t  it. nor 
is tlie want of it a good gro~uicl for sctting the sale aside, if i t  he fairly 
mad(. and frcc from objection on ot1lc.r accomits. The  power to sell i n  
this case i s  not derived from the court, hut from the deed; and as i t  may 
be esercised in the first instance, ant1 the property sold ~i-itliont the 
court's order, so it may be resold without such order, ~vhere  tllc first sale 
has bee11 ect niide." 

We tlic.rcfore couclntle that  his I-Ionor held correctly that the plaintiff 
is the owner of the land in coiitrovcrsy. 

N o  error. 
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CORNELIUS MIDGETT v. THE BRANNING MANUFACTURING 
COMPANY. 

(Filed 15 September, 1920.) 

1. Employer and Employee--Master and ServantFellow-servant A c t  
Negligence of Vice Principal-Statutes. 

The plaintiff was employed by defendant logging railway company a t  a 
steam power-driven "rigged skidder," used for drawing logs attached to 
a rope from the woods to be loaded on cars, the duty of plaintiff being to 
give signal for the "skidder" to start. While acting under the supervision 
of the defendant's superintendent regarding a log that had been caught 
between stumps, the skidder started, causing a personal injury to the 
plaintiff. The evidence was conflicting as to the plaintiff's contributory 
negligence, and whether the "skidder" accidentally started or signal was 
given negligently by other employees of defendant: Held ,  though the 
fellow-servant act would not apply, still, if the plaintiff was injured by 
the negligence of the defendant's vice principal, the defendant would be 
liable unless the plaintiff was guilty of contributory negligence, and uuder 
the conflicting evidence this question was properly submitted to the jury. 
Rev., 2646. 

2. Employer and EmployeeMas te r  and ServantNegligence-Fellow- 
servant ActActions--Damages. 

When the negligence of the employer and a fellow-servant concurs in 
producing an injury, the injured employee can recover from either, if he 
himself is free from negligence. 

APPEAL by defendant from Lyon, J., a t  November Term, 1919, of 
TYRRELL. 

This  is an  action for personal injuries. The  defendant logging rail- 
road was operating a steam skidder for puiiing the logs f rom the woods 
to be loaded on i ts  cars, i t  being what lumbermen call a "rigged skidder." 
The plaintiff's duty was to carry the bull rope attached to the said 
machine out i n  the woods and fasten i t  to the logs to be pulled, and also 
to place the ropes around the logs when they were lifted and loaded on 
the cars. T h e  plaintiff was the only one who had authority to signal 
the skidder to start pulling a log. When the rope had been attached by 
him, he would back off a few feet and give the signal, whereupon the 
engineer would give two short blasts of the whistle as a signal for the 
men to get out of the way, when he would begin to pull. When the 
engineer gave the signal, the plaintiff would r u n  further back into the 
woods. 

On  this occasion the log had fallen in  such a manner that  i t  lay 
parallel to the railroad track, and was wedged between stumps. The 
plaintiff' reported this to the foreman i n  charge, who went where the 
log was lying, i n  company with the plaintiff and other employees, and 
ordered them to saw the log in  two, and said tha t  he  would then break it 
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with the skidder. I n  sawing the log in  two, i t  settled down and pinched 
the saw, and under the direction of the foreman the plaintiff placed the 
bull rope on the top of the log, while other employees drove wedges into 
the log to release the saw. While the plaintiff was standing by to give 
the signal, when ready, the skidder suddenly started up, without warning, 
snatching the log with such a force that i t  swung around several feet 
to where the plaintiff was standing, knocking him down, breaking his 
leg, and otherwise injuring him. 

The jury found that the plaintiff was injured by the negligence of the 
defendant, and that the plaintiff was not guilty of contributory negli- 
gence, and assessed the damages at  $500. The defendant appealed from 
the judgment. 

Majette  (e. Whi t l ey  for plaintiff. 
T.  H.  Woodley and Meekins d illcMullan for defendant. 

CLARK, C. J. The evidence for plaintiff was that the skidder started 
up without any warning. The evidence for the defendant was that the 
skidder started up without orders from the foreman, and upon the signal 
from another employee, who got notice from still another employee, who 
received notice from the plaintiff. On this conflict of evidence the 
motion for nonsuit was properly refused. 

The defendant further insists that this injury was an accident, and if 
not, that i t  was caused by the negligence of a fellow-servant, for which 
the defendant is not responsible. The plaintiff was obeying the orders 
of his superior, the foreman, and the vice principal of the company, who 
was present at  the time and directing the work. 

I t  is true that the fellow-servant act, Rev., 2646, applies to the opera- 
tion of logging roads. Liles v. Lumber Co., 142 N. C., 49; Bissell v. 
Lumber Co., 152 N.  C., 123; Bloxharn v. Timber  Gorp., 172 N.  C., 37. 
This does not extend to the operation of the skidder by other than the 
train crew, and if used only for the purpose for drawing logs out of 
woods to be loaded upon the cars. Twiddy  v. Lumber Co., 154 N.  C., 
237. I n  Jackson v. Lumber Co., 158 N .  C., 317, i t  was intimated that 
the operation of the skidder to draw the logs out of the woods was not a 
part of the operation of the railroad company, but that the use of the 
loading machine to lift them on the cars was. 

I n  this case the plaintiff was injured by the negligence of the skidder, 
as the jury found, but if the fellow-servant act does not apply, the 
defendant was liable for negligence of its vice principal, who was direct- 
ing the work, and under whose orders the plaintiff was acting. "In 
such a case, the negligence is imputed to the principal, and a prayer for 
instruction was properly refused, to the effect that if the plaintiff was 
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injured, under such circumstances, by the misconduct of a co-employee 
he could not reco~er."  For  if the negligence of the employer and a 
fellon-servant concurs in  producing the injury, the injured employee 
can recover from either if he himself is free from blame. TT'ade 7%. 

Confracfi?tg C'o., 149 S. C., 180, citing 12 -1. and E. ( 2  ed.), 905; Beck 
1 % .  Tanning C'o.. 179 S. C., 126. 

No error. 

(Filed 13 September, 1920) 

Municipal Corporations-Sale of Public Building-Jail-Sotice-elpprorr?I 
of Voters-Injunction. 

I11 the abvxce of a ipeeial statute. the mayor imd c0~1icili11ei1 of a ton11 
are unautl~orizetl to sell the only I)uilthng of the tow11 in  which the j:nl 
ant1 munici~al offices, etc . are located. ~ ~ i t h o u t  l~nriilc pire11 the thirty 
clap notice required IIS Rev.. 297% or the apl~roral of the qu:ilified voter-: 
of the town, Rev., 2916 ( 6 ) ,  and in such instanre.; a 1)ermanent iilju~lctioll 
i< proper. 

A l ~ ~ ~ . ~ ~  by defe i ida~~ts  from C'ranvzer, J. ,  at J u l y  Term, 1920, of 
TTT.~SHIS(,TOS. 

CLARK, C. J. This is all action by the plaintiff, a citizen and tas- 
payer of Plymouth, against the mayor a i d  colmcilmen to restrain the 
sale by them of a brick builtliiig o~viietl by the town, i n  ~vllich is located 
the office of the mayor, the office of the chief of police, the town lock-up, 
the city market, and the city hall. This buildillg is located upon land 
conreycd by Arthur Rhodcs and wife to the trustees of the town of 
Plymouth ill 1790. Said building is the only building owwd or used 
b -  the tonu for the a b o ~ e  purposes. 

011 21 January,  1920, thc mayor and board of councilmen passed a 
resolutiotl looking to the sale of the said property, and the f o l l o ~ ~ i n g  
night, at a public meeting attended by seventy-five citizens of Plymoutll 
and others, bids were rccc i~ed,  the last and highest bid being $13,231. by 
S. A. TS'ard, who is also a party defcildarlt herein. Before the sale n7as 
coilsummatcd, a restraining order i n  this case was issued by Lyon, J. 

Said sale, or attempted sale, was not made after thirty days public 
notice, as required by Rer., 2976. The Court finds the above facts, and 
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SWIFT v. PRODUCE Co. 

held that the mayor  a n d  councilmen were without  authori ty  to  sell the  
said property, and  decreed tha t  t h e  restraining order  theretofore granted 
should be made' permanent .  

T h i s  judgment i s  i n  accordance with Southport v. S t a d y ,  125  N .  C., 
464. There  is  no special act authorizing t h e  sale. There  w a s  n o  ap- 
proval by  a major i ty  of the  qualified voters of t h e  said town, under  
Rev., 2916 (6) .  

Affirmed. 

STT'II.'T & COMPA43Y v. NETT' R E R S  PRODUCE COMPANY. 

(Filed 15 September, 1920.) 

3 .  Principal and  Agent-Vendor and Purchaser-Fertilizer-Comniissions 
-Estimates--Sales. 

A %ale of fertilizer u ~ o n  commission, whereunder the agent was to 
obtain estimated amounts from the purchasers, sales to be approved by 
the principal, shipped out direct to the purchasers when they sent in  their 
orders, aud the commissiorls wcr-e due only when the fertilizers had been 
pait1 for, does not entitle the agent to commissions on fertilizers on the 
estiniateu furnished, but only on such for which the orders were given and 
1)aid for by the purchasers. 

2. Principal and  Agent-Com~nissions-Vendor a n d  Purchaser-Fertilizer 
-1VastageDamages.  

When fertilizers a re  consigned to the selling agent, to be sold upon 
commission, title retained by the vendor, and the agent to render a state- 
ment to him a t  designated time, and return the unsold part of the con- 
signment. the agent cannot recover for by,reason of the sacks not 
having been properly sewed, when it  established that the agent had been 
11aid his commissions in full. 

3. Principal and  A g e n t v e n d o r  and Purchaser-Contracts-Wastag* 
Fertilizer. 

A selling agent of fertilizer, upon commission, may not recover for 
wastage by reason of illsecurely sewed sacks, when he has not complied 
with a stipulation in his contract providing that  "all claims of whatsoever 
nature must be made within ten days of the receipt of the fertilizer, or 
they will not be recognized," and had not paid the vendees for any short- 
age by reason of such waste. 

APPEAL by defendant f r o m  B o d ,  J., a t  S p r i n g  Term, 1920, 0 f . p ~ ~ -  
QI'OTANK. 

T h i s  case was heard  on  the  exceptions to t h e  report  of a referee, by 
Bond, J., a t  S p r i n g  Term,  1920, of Pasquotank.  T h e  court  sustained 
a l l  t h e  findings of fac t  t o  which the  defendants did not except, bu t  they 
excepted to h i s  overruling cer tain exceptions as to the  law, a n d  appealed 
f r o m  t h e  judgment. 
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W .  A. W o r t h  and Aydlet t  & Simpson  for plaintiff. 
M e e k i m  d McMullan for defendant. 

CLARK, C. J. On 27 ~ o v e m b e i ,  1916, the plaintiff and the defendant 
companies entered into two contracts. By exhibit "A" the plaintiff 
appointed the defendant company "its agent to sell fertilizer on a com- 
mission of $1 per ton for actual deliveries." Under this contract the 
fertilizer was not delivered to the defendant company, but was shipped 
direct to parties whose names were sent in  by the defendant company to 
the plaintiff. Some of these parties had sent in estimates of the amount 
of fertilizer they would require, and made written agreements with the 
defendant for that amount, but four of these parties subsequently failed 
to order out in  the aggregate 6l8V2 tons of the total amount they had 
agreed to order out. 

The referee allowed the defendant company commissions on all the 
fertilizer that was actually ordered out and shipped,' but declined to 
allow commissions on the 618v2 tons which the parties failed to order. 
These parties testified that they would have ordered out more but for 
the delay in  the shipping. The referee finds "that the failure on the 
part of Swift & Company to make prompt deliveries, while not a willful 
failure, was not due to causes beyond its control, and was so prolonged 
as to induce a reasonable apprehension in  the minds of the buyers that 
further orders, if made, would not be filled i n  time for use." 

Said contract "A" appointed the defendant company "agent" of 
Swift & Company for the sale of its fertilizer, and agreed "to pay said 
ngc=t in f.;!! for a!! ;erviies reii:eieJ aiiJ expeiisea iii c-ar i;e; hei:euil;er 

the following commissions, based upon actual number of tons of fertilizer 
actually delivered: one dollar ($1) per ton due and payable only when 
all notes and accounts accruing hereunder have been paid i n  full to 
principal." I t  was further stipulated, "All contracts for sale shall be 
subject to approval by Swift & Company, a t  its office in Baltimore." 
I n  view of the above provisions, the above company was not entitled to 
commissions on the 618% tons which the parties before named failed 
to order out. The plaintiff did not refuse to deliver the goods. They 
could only deliver upon order from these parties. I f  the plaintiff had 
shipped the fertilizer without orders, these parties would have been under 
no obligation to receive it. Besides, if ordered, the plaintiff had the 
option to refuse the-order or to approve it. 

The court properly sustained the ruling of the referee that the defend- 
ant company was not entitled to a counterclaim of $1 a ton for the 
fertilizer which parties had agreed to order, but subsequently had failed 
to do so. 
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The second contract, exhibit "B," made a t  the same time, constituted 
the defendant company "its agent for the sale of such of its different 
brands of its fertilizers mentioned below as it shall consign to  said agent 
t o  be delivered a t  El izabeth Citv." 

Item one of the contract says: "Swift & Company, Inc., agrees to 
pay agents as commissions for services mentioned,'' etc. 
* "  - 

Item two says: "Agent accepts this appointment and agrees to push 
the sale of Swift's Fertilizer," etc. 

Item three says: "Agent agrees to make full settlement to Swift & 
Company, at  Baltimore Md., on 1 April, 1917, for all sales, with cash for 
all cash sales. and with purchaser's notes for all time sales. Purchaser's 
notes to be endorsed by agent, and to bear interest at  6 per cent per 
annum from maturity; . . . purchasers' notes to be made on blanks 
to be furnished by, Swift & Company, Inc." "Agent further agrees to 
send to Swift & Company, Inc., Baltimore, Md., on 1 April, 1917, a list 
o f  fertilizer remaininq o n  hand and not  sold on  that  date." , , " 

Item four says: "Agent shall keep a separate record of sales, pay- 
ments, note transactions, and stock on hand for Swift & Company, Inc., 
which they may examine on deqand. A l l  unsold fertilizer shall con- 
t inue  to  be owned by  S w i f t  & Company ,  Inc., subject to  i t s  order. O n  
demand of S w i f t  & Company ,  Inc., it shall be delivered b y  agent a t  
station named,  subject t o  S w i f t  & Company's orders, free from liens, 
charges, or expenses, and in good order. Agent  shall store all goods 
separate and apart  from other goods, and in a suitable building." 

Item five says : "Agent  shall have n o  liens," etc. 
From the above it is clear that the New Bern Produce Company was 

A " 
merely agent of the plaintiff. As the defendant company was merely 
the agent of the plaintiff, to whom the fertilizer belonged, the defendant 
cannot recover any loss of fertilizer caused by bad sewing. The title of 
the fertilizer was in  the plaintiff, and the defendant could return to the 
plaintiff any part of the fertilizer which i t  did not sell. The judge 
approved the referee's finding of fact that the bags were not properly 
sewed, and that as much as ten per cent of the fertilizer was thus shipped 
and wasted. before delivery. But i t  was also found that the defendant 
received full price without any abatement to the purchaser by reason of 
any wastage, though the referee allowed certain other demands for 
recoupment to the defendant. 

I tem ten of the contract provides: "All claims of whatever nature 
must be made within ten days of the receipt of the fertilizer or they will 
not be recognized." The defendant was notified to make claim for any 
losses, which would be adjusted, but made none until after this suit was 
brought, and have paid out nothing. They are not entitled to recover 
on the counterclaim, not only because they filed no claim for losses, as 
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required by coiitract, but because they haye not suffered a n y  loss Huh- 
bard c. C:odz~'in,  175 X. C., 174. T h e  court  properly s n s t a i i i ~ d  the  
refusal  of the  referee to  allow the  counterclaim f o r  wastage. 

Affirmed. 

(Filed 15 Repternher, 1920.) 

1. Appeal and Error-Exceptions-Brief-Rule of Court. 
The court will dismiss the appellant',q case when she fails to assign 

error as  required hy  Rules 19. 20, autl 21. or fails to file brief by the time 
required by Rule 34. 

2. Wills-Derisavit Vel Non-Evidence-Declarations-Rcbuttd 
Declaration? of testator, who <igned hy cross mark to 11iq alleged will. 

that  the paper-writing wa\ a forgery, and that  lie had not signed it ,  are  
competent in rebuttal of the elidencr introduced in <upport of its genu- 
ineness. 

3. Appeal and Error-Objections and Exceptions-Letters-C'ontents- 
Records. 

Where the contents of letters introduced on the trial do not appear on 
appeal, an exception thereto cannot he su.tained on appeal. 

4. Appeal and Error-Devisavit Vel Son-Instructions-Harmless Error. 
Where two paper-writings, each purporting to be a will, are, by consent, 

pashed upon together on the trial of dewisacit re7 11011, and neither one 
sustained. an exception to the charge that if both were prop~r l )  executed. 
etc., the later would  revai ail, becomes immaterial. 

5. Wills-Devisavit Vel Son-Verdict Set Aside--Consent. 
The court will not set aside a verdict in an action dcc isc l r i t  vel ?ton a t  

the lequest of all the parties, for thiq would present a moot quwtion, 
which the courts will not consider. 

APPEAL by propounders f r o m  Daniels, J. ,  a t  October Term, 1917, of 
SASH. 

Deukac i f  v e l  non. Wil l iam Bailey offered a paper-wri t ing purport-  
i n g  to  be the  last will a n d  testament of E l len  Bailey, dated 26 X a r c h ,  
1914. T h i s  was ca~+ea ted  by  Cora  Wilson, v h o  offered a paper-wri t ing 
also purpor t ing  to be the  last  will and  testament of El len Bailey, dated 
1 0  May,  1913. T h i s  was caveated by Wi l l i am Bailey. T h e  other  heirs  
a t  l a w  Tvere made parties. B y  consent, the  following issues were jointly 
submitted : 

((1. I s  the  paper-writing bearing t h e  da te  26 March,  1914, offered by 
the  propounder, T i l l i a m  Bailey, t h e  last  mill and  testament of E l len  
B a i l e y ?  
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"2. I s  the paper-writing bearing the date of 10 May, 1915, pro- 
pounded by Cora Wilson, the last will and testament of Ellen Bailey ?" 

The jury responded to each of these issues, "No." Judgment accord- 
ingly. 

S o  counsel for. C'ora Wilson. 
Thorne (e. Thorne and P. S.  Spruill for William Bailey. 
Finch (6 Vaughan and b. S. Xanni?zg for the heirs at lar. 

CLARK, C. J. There were no assignments of error filed by Cora 
Wilson, as required by rules 19 (2) and 21, 174 N. C., 832, 833; Lee v. 
Baird, 146 N .  C., 361, and numerous cases since. Also, there was no 
brief filed for her, i11 the time required by rule 34, and the motion by 
appellee to affirm the judgment as to her is allowed. 

I n  the appeal of William Bailey, the first assignment of error is the 
admission of the declarations to the witness Woodruff by Ellen Bailey 
that the pier-writing of 26 March, 1914, mas a forgery, and she had 
never signed the same. I t  purported to be executed by making her 
mark, and this declaration was competent to rebut the evidence offered 
by William Bailey in its support. I n  re Wellborn, 165 N .  C., 641; I n  re 
Xhelton, 143 N.  C., 220; Reel v. Reel, 8 N .  C., 248. 

The second assignment of error that the court allowed Cora Wilson to 
introduce as evidence sundry letters of Ellen Bailey cannot be sustained, 
for the record does not disclose the contents of the letters. 

The third assignment of error is to tlie charge that if the jury find 
that both paper-writings mere legally and properly executed by Ellen 
Bailey; that the paper-writing propounded by Cora Wilson was the last 
will and testament of Ellen Bailey, because it was of later date than that 
propounded by William Bailey, has no foundation, because the jury 
found that both were forgeries. 

The fourth assignment of error, that the court refused to set aside 
the verdict when requesttd to do so by all parties at  that time, cannot be 
sustained. I n  Kenn~y v. R. R., 165 K. C., 104, the ( h i r t  held that the 
parties hare a right bcfore trial to scttle their differences by agreement 
and compromise, but, after tlie return of the verdict, the court, in i t? 
discretion, may refuse to try the case over again although the parties 
consent for a new trial, for courts of justice cannot be turncd into moot 
courts. 

No error. 
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BARGAIN HOUSE v. C. E. JEFFERSON. 

(Filed 15 September, 1920.) 

Appeal and  E r r o r J u s t i c e s '  Courts-Supreme Courts--Docketing Case-- 
Laches-Attorney and Client-Statutes. 

Defendant appealed from a judgment of a justice of the peace rendered 
upon condition that plaintiff produce certain receipts, which he did in a 
few clays, the appeal being conditioned upon the rendition of the judgment. 
The judgment was docketed in the Superior Court;  nineteen days after 
the signing of the judgment, and eleven days after it  was docketed in the 
Superior Court, a term of court was held for the county, and another 
several months thereafter; but the appeal had not then been docketed, and 
thereafter the plaintiff had execution issued, and defendant moved and 
obtained a writ of recordari, without notice: Held, the writ im- 
providently granted, and plaintiff's motion to dismiss should have been 
granted. Rev., 1492. Held further, the defendant's laches, in failing to 
perfect his appeal, was personal to him, and he could not be relieved by 
imputing i t  to his attorney. 

ALLEN, J., dissenting; WALKER, J., concurs in dissenting opinion. 

APPEAL by plaintiff from Cranmer ,  J., at April Term, 1920, of BEAU- 
FORT. 

Judgment was rendered in this case by a justice of the peace 3 Sep- 
tember, 1919, for $44.79, the defendant being present in person and by 
counsel, the justice requiring the plaintiff to produce a receipt for the 
goods alleged to be lost before he would sign judgment, which the counsel 
for the plaintiff agreed to do. The counsel for the defendant entered 
notice of nppea! upoc  condition thzt  the judgment T Z Z S C  ectered. G z  
10 September the plaintiff produced said receipt, and the justice entered 
the judgment, which was docketed in the Superior Court 18 September, 
1919. 

On 29 September, 1919, nineteen days after the judgment was signed 
by the justice, and eleven days after i t  was docketed in the Superior 
Court, a term of court was held for the county. But neither at  that 
term nor at the next term, beginning 17 November, was the appeal 
entered in the Superior Court. 

On 2 December, 1919, no appeal having been docketed, the plaintiff 
caused execution to issue. On 9 December, 1919, the defendant obtained 
a writ of recordari without notice to plaintiff. At April Term, 1920, 
the plaintiff moved to dismiss the recordari, which was refused, and the 
plaintiff appealed. 

A. W .  M a c N a i r  for plaintif f .  
Daniel & Carter  for defendant .  
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CLARK, C. J. The writ of recordari was improvidently granted, and 
the motion to dismiss should have been granted. Rev., 1492. 

When an appeal from a justice of the peace Is lost, without fault on 
the part of the appellant, he is entitled to the writ of recordari as a 
substitute for the lost appeal. But here the appellant was guilty of 
inexcusable neglect, and was not entitled to the writ. The judgment 
was rendered 3 September, conditional upon the plaintiff's producing a 
receipt, which he did a few days later, and the plaintiff entered its 
appeal. The justice signed judgment 10 September, which was docketed 
in  the Superior Court 18 September. 

At the term of the court 29 September the appellant, with proper care, 
should have made inquiry as to the disposition of the case which had 
been made by the justice, and certainly it was inexcusable negligence to 
wait nearly three months before applying for a recordari. Pants Co. v. 
Smith,  125 N .  C., 590; Davenport v. Grissom, 113 N.  C., 38, and cases 
there cited. 

I t  is no excuse for the defendant if he depended on his counsel to look 
after the matter, for he could have attended to i t  himself. "It is not 
enough that parties to a suit should engage counsel and leave it entirely 
in his charge. They should, in addition to this, give to it that amount 
of attention which a man of ordinary prudence usually gives to his im- 
portant business." Roberts v. Allman, 106 IN. C., 394, and citations 
thereto in Anno. Ed. 

I t  was incumbent upon the defendant to docket his appeal in the time 
required by law or show sufficient ground for the recordari in lieu of the 
appeal. Walker, J., in  Tedder v. Deaton, 167 N .  C., 479. 

An appeal lies from the dismissal of an action, or of an appeal, for 
that is final, but it does not lie from the refusal to dismiss, for an excep- 
tion should be noted and an appeal lies from the final judgment. Clem- 
e n t ~  v. R. R., 179 N. C., 225. I f  the party loses, then the whole case 
will come up for review. But when an appeal is in fact taken, the 
Court, though dismissing the appeal, in its discretion may express an 
opinion upon the merits. Hoke, J., in Taylor v. Johnson, 171 N.  C., 85. 

Each party will pay half the costs of appeal. Fleming v. Fleming, 
159 N. C., 440; Wilson 11. R. R., 142 N. C., 341; Patapsco v. Magee, 
86 N. C., 357. 

Appeal dismissed. 

ALLEN, J., dissenting: I would agree to the judgment of the Court 
if all the facts appearing in  the record were stated in the opinion, but 
some are omitted, which, I think, are determinative of the appeal in  
favor of the defendant. 

The defendant states in his ~ e t i t i o n  for a recordari. which is verified 
and was used as an affidavit, that after the introduction of evidence by 
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plaintiff and defendant, and the argument of counsel before the justice, 
the court (justice) stated "that there was no evidence before it a t  that  
time that  the plaintiff ei-er made delivery of the said goods to the rail- 
road company, and that i t  ~vould continue the matter for the plaintiff 
to secure more evidence, and upon obtaining this additional evidence 
would give notice to the defendant a t  the time i t  ~ o u l d  render judgment 
in  said cause," and i t  is denied specifically that  notice of the rendition 
of the judgment v a s  given to him, or that  he  had any knowledge of it. 

The attorney of the defendant also files an  affidavit in which he 
says that the statement by the defendant i n  his petition as to the agree- 
ment by the justice to give notice of the rendition of the judgment "is 
absolutely true to affiant's own knowledge, he being present in person," 
and that  he "did not know that  judgment had been rendered until execu- 
tion was issued thereon." 

As stated by Walker, J., in LeRoy c. Saliba, at  this term, "The judge 
granted plaintiff's motion. H e  did not find any  facts, nor mas he  re- 
quested by defendant so to do. I n  the absence of such special finding 
we must assume that  the judge found such facts as were sufficient to 
support his ruling. This is well settled.'' 

Applying this rule, the judge refused to dismiss the petition for a 
recordari, because he found that  the justice agreed to give the defendant 
notice of the rendition of the judgment, that  he failed to do so, that  the 
defendant relied on his promise, that  the defendant did not know there 
mas a judgment against him until execution issued, that  he applied for a 
recordari at  the next term of court after receiving notice of judgment, 
and in this I see no laches or negligence. 

WALKER, J., concurs in dissentiiig opinion of ALLEX, J. 

W. C. DUDLEY AND H. A. WATSON v. ATLAXTIC COAST LIKE RAIL- 
ROAD COMPANY, A X D  WALKER D. HINES, DIRECTOR GENERAL. 

(Filed 15 September, 1920.) 

1. Railroads- Evidence- Negligence-- Crossings- Gates-MTatchman- 
Municipal Assent. 

I t  is incumbent upon a railroad com~~any to take such reasonable pre- 
cautions as are necessary to the safety of travelers a t  a public crossing, 
and, upon the issue of negligence, i t  is competent to show that there were 
no automatic alarms or gates a t  the crossing in plaintiff's action to recover 
damages, caused by a collision of plaintiff's automobile with defendant's 
train, it being for the jury to determine the question of whether the plain- 
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tiff's or the defendant's negligence was the proximate cause; and the 
assent of the municipal authorities that a watchman should be stationed 
a t  the crossing, who should give warning, is not conclusive upon the 
question. 

2. Railroads- Crossings-- Collisions-- Automobiles-Negligence-Proxi- 
mate Cause--Superior Rights--F'edestrians. 

The liability of the defendant, whose train had a collision with the 
plaintiff's automobile a t  a public crossing depends upon whether the plain- 
tiff's or defendant's negligence was the proximate cause of the injury; 
and a prayer for instruction, tendered by the defendant, which eliminates 
this principle, and makes i t  the plaintiff's duty to recognize the prior right 
of the defendant to the crossing, is properly refused. The principle apply- 
ing to a trespasser who was negligent after the defendant's engineer 
should have discovered his condition, distinguished. 

3. Railroads-JudgmentsDirector General-Lessor and L e s s e e F e d -  
era1 Statutes. 

When the Government, represented by the Director General, is a party 
defendant with a railroad company, under the Federal Control Act, a 
judgment against the Director General alone is not objectionable, the 
Government being the lessee operating the railroad, and the railroad com- 
pany the lessor, permitting adjustments of balances due under the Federal 
statute, and a judgment could he taken against either or both. 

APPEAL by the defendant from Cranmer, J., a t  May Term, 1920, of 
BEAT-FORT. 

This is an  action to recover damages sustained by an  automobile i n  
crossing the defendant's track on Second Street, Washington, N. C. 
The automobile was going west on said street, which the railroad track 
crosses about 200 feet from Gladden Street. The  space between the two 
streets is occupied by a warehouse. The  engine came out from behind 
the warehonse. There was evidence tending to show that i t  was then 
too late to avoid the collision. There was also evidence for the defend- 
ant  that  the engine bell was being rung, and that  a watchman was in  the 
street, displaying a large sign with the word "stop" on it, and that  i t  
could have been seen by plaintiffs. 

Upon the conflicting cvidenct., the jury found tha t  the in jury  was 
caused by the negligence of the defendant, and that  the plaintiffs did 
not contribute thereto, and assessed the damages a t  $600. 

From the judgment the defendant appealed. 

Ward & Grimes for plaintiffs. 
Small ,  MacLean, Rragaw & Rodman  f o r  defendants. 

CLARK, C. J. W e  do not think the exceptions to the evidence require 
any discussion. I t  was i n  evidence that  the watchman was placed by 
the defendant a t  this crossing with the approval of the governing body 
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of the city. I t  was not error for  the conrt to pr'rmit the plaintiffs to 
offer rridr'ncc that  thew was 110 automatic alarm, or gates, a t  the cross- 
ing, and the court properly lrf t  i t  to thc: jury to say, upon all the attend- 
a11t c i r r t ~ n l s t a ~ ~ c c ~ ,  whtithcir tht' railroad company was negligent i n  not 
erect i~lg gatc~s. I t  was ir~cnrn~jc.ilt upon the defendant to take such 
rca.sonahlr p r r ca t~ t io~ i s  as wcm nccc,ssary to the  safety of travelers a t  
puhlir crossings. 2:' 1:. C. L., 988. This was a question of fact  for  
thcs jury. That  thcj city authorities assc~l1tc.0 that  a watchman sliould he 
s t a t i o ~ ~ c ~ d  a t  the, crossii~g xvas not ro11cluhi~c. 111)on th(> plaintiffs if, ill 
thv opi11ioi1 of thcs jury npolr tllc. c~\-iclc.l~cc~, this \\.as not s~~ffiric:~lt 1)rorc.c.- 
tioli to thcx pnhlic. 
M7(, t l l i ~ ~ k  that  the  j l i ( lg~,  ill tho ct1argc.s gi\.c:~~ a r ~ d  the p r a y r s  refusr'tl, 

follo\vc~l t h  r111i11g in (:ofl' 1 , .  1:. n., 179 S. C., 2 1 6 ;  l~'ors!j17~ 7.. Oil  _lli/l ,  
167  S. (;., 179;  OS?,OTILP i s .  fi. I?., 160 s. c'., 30!); 1 l ; n l ~ I c  7;. IL. Ii., 109 
N. C., 472. 

I t  is ]lot ( n o r  for tlic. conrt to rc4'lisc. to vhargc that  "It is  the duty of 

t11oro is :L c*ollis4o~1 at  :L vrossii~g tlicl liability tlcl)ci~tls upon whose negli- 
~ V I I W  \v;w tlic. ljroxir~~:ltc> c:iusc of t lw  illjury, alrd the  court properly so 
: I I I I I I I ~ ~  1 : I  of t i  l c f e 1 1 1 1 1 t .  22 1:. C. L., 987, see. 215, which 
is :I Y ( T Y  vlcw statc,rnc,~~t of the law. 

1)y t h t~  l)irc,c.tor Gv11c,r:11, :~litl thc. :~lq)oll :~~it ,  a s  lwsor, w r s  also a party, 
I I j 1 1 1 g r 1 1 1 t  1 1 1  1 I I  I  gist t l r  or h o t 1  Clem- 
( , I I / , Y  1 , .  1;. I:., I:!) X. ('., 2 3 0 ;  ( / ; / ' i ( ~ ) r ~  1 , .  12. IL., i b . ,  510. 

S o  c~l~l.or. 
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A. C. HASSELL v. E. R. DANIELS ET AL. 

(Filed 15 September, 1920.) 

1. New Trials-Appeal and  Error-Nonsuit-Opinion of Supreme C o u r t  
Verdict Directing-Evidence-Trials. 

Where, on a former appeal from a judgment of nonsuit on the question 
of whether an employer had negligently failed to furnish his employee 
a safe place to work, the Supreme Court following its uniform ruling in 
considering only the evidence in plaintiff's favor, interpreted in the light 
most favorable to him, said the place in question could not, a s  a matter 
bf lam, be held a safe place, this expression does not justify a directed 
verdict on the appropriated issue on the new trial granted, where the 
further eridence is conflicting a s  to  whether the place was in fact a safe 
one under the principles of law applicable. 

2. Employer and  Employee--Master and Servan t -Evidencesafe  Place 
t o  Work-Opinion. 

Where the negligence of the defendant depends upon whether he failed 
in his duty to furnish his employer, the plaintiff in the action, a safe 
1)lace to oil his machinerg, i t  is  competent for a witness to testify in the 
defendant's behalf that a person of the plaintiff's height could have safely 
stood on a box provided for the purpose and have thus oiled the machin- 
ery, the witness being a n  experienced and trained machinist, familiar with 
this type of machine, both as  to its operation and upkeep, and had made 
personal observation of the condition a t  this plant, and the very machine 
in  question, whether the evidence be considered a s  a statement of a fact, 
or of the opinion of the witness thus qualified to speak. 

CIVIL ACTION, tried before L y o n ,  J., and a jury, a t  October Term, 
1919, of DARE. 

The action is by an employee to recover damages of defendants, his 
employers, for alleged negligence on their part in not providing him with 
a safe placc to do his work. There was denial of liability, pleas of con- 
tributory negligence, and assumption of risk. On issues submitted, the 
jury rendered verdict for defendant to the effect that plaintiff was not 
injured by defendant's negligence, as alleged in the complaint, and mak- 
ing no response to the other issues. 

Judgment on the verdict for defendants, and plaintiff excepted and 
appealed. 

Ehringhaus & Small for plaintiff. 
A y d l r f f  c6 Simpson and  Meekins & M c M d l a n  for defendants. 

HOI~E, J. This cause was before us on a former appeal by plaintiff 
from a judgment sustaining defendant's motion for nonsuit, and i t  was  
held that such judgment was erroneous, and "that the same be set aside 
in  order that the matters in controversy be submitted to the jury." See 
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ITa~~rll 1 .  I l a n ~ e l s ,  176 S. C., 99. Accordingly, on the present hearing 
thc i+ucl\ arising on tlip pleadings \TTere submitted, the jury have ren- 
dr.rctl n r t rd ic t  agninqt thc. p l a i~~ t i f f  oil thc principal issue a. to defend- 
arit'. ~icylieenw, a i ~ d  n c  filit! notlii~ig in the record that  justifies the 
( ' n~ i r t  ill tli\twlting t11c ri s d t ~  of the trial. 

I t  iy iirgetl for rrror,  chiefly, that  on the evidence, if belirred, the jury 
should h a w  hten tlircctetl to find tlii; fimt i swe against the defendant, 
m11l that t l ~ c  court. in rffect. qo hcld on the former appeal. I t  is t rue 
that in deli1 ?ring that o p i ~ i o n  the Court said : "The plaintiff v a s  
i ~ ~ j u r c t l  nliilc perforniil~g a duty for thc defendants under orders from 
his s~ipcrior, ant1 he n:tr required to stand above the floor. on a leilge 
almnt 3 inclici nide,  nia(lc kl i l~pcrj  by the dripping oil, and to lean 
forn:~ril,  nit11 a11 oil can in one liand and a funnel in the other, both 
IltccJ..aly i l ~ i l ~ l c n ~ c ~ i t i  in tilt. performance of his duty, and pour oil in 
(.up' bt tn ( c'n a pistoi~-arm ant1 d r i ~  e-nlicel, each making 70 re~olutionp 
a n~i~r l l te ,  a11t1 n h r n  h r ~  iiecei.arily came n i th in  3 or 4 inches of the 
n i o l i ~ ~ g  ~liacliinery, and this cmmot be htld to be a safe place to ~ ~ o r k ,  
as  a matter of law." 

111 that utternncc., h o x e ~  er. the Court n a s  only followiiig our uniform 
nllilig> that "on a judgment surtaining defendant's motion for nonsuit, 
it is p r o p  and pern~is.ible to consider only the eridence which makes 
iri f a ro r  of plaintiff's r tcowry,  interpreted in the light most favorable 
to him." 

While tliere is c~ i t l~nce  of plaintiff, in the present trial, tending to 
establish the facts suggested ill this excerpt from the Court's opinion, 
thc ' l~  is :11w tpqtinlrn7~- rClmjng fr3~1: c!ef~::~!zct, n,:! tcsdir,g tc  &=-,.; thzt 
"it n a s  not necessary for plaictiff to h a w  taken a position on this ledge, 
3 to 4 inches wicle, but that he could have ~vel l  performed the instant 
d u t -  of pouring the oil in tlw cnps when stailding on the floor of the 
room, and so escaped the dangers that  tlireatened, and of which he com- 
plains, al~tl,  furtl~crrnorc, that tliere was a bos there and available, S 
inc .11~ high, affording a method of oiling machine in comparative 
5:1fety." 

Tl iev  ol)posi~tg :t.liects of the t c 4 m o n y  relerant to the issue, and 
p ( r t i ne l~ t  to tllc onlj- ,-ollrcc of negligrrm charged against defendant, 
n-ere submittcil to the jury under proper instructions, and, as stated, 
tl1t.y ha l e  by tlwir 1 ertiict esontrated the defendant from liability. 

I t  n a s  fu r th t r  iiisi~tctl that hi, Honor made an erroneou.; ruliiig in 
1)cmittiiig t l ~ e  nitlieby T i l l i a ~ n  H a r l ~ l q ,  to testify, over plaintiff's. 
objection, t l ~ n t  a marl f i ~  e feet eight inclies high could very handily 
s t x d  on a box eight iilches high ant1 oil tlie cups of the machi~ie. ( F i r e  
fect piglit hei~ig the n w m x d  height of plaintiff. and eight inche. b e i q  
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the height of the box there, and available for the purpose.) He  further 
said that he had oiled the machine standing on the floor, and he was six 
feet tall. 

This witness was shown to be an experienced and trained machinist, 
familiar with this type and kind of machine, both as to its operation and 
upkeep, and had made personal observation of the conditions a t  this 
plant and the very machine in question. 

While to some extent in the form of an opinion, this testimony is 
really the statement of a fact, but whether the one or the other, the 
witness having personal obser~ation of conditions, and being qualified 
by opportunity, training, and experience to give an opinion that would 
aid the jury to a correct conclusion on the subjedt, the testimony was 
in our opinion properly received. Caton v. Toler, 160 N .  C., 104; 
Nurdock I ! .  R. R., 1.59 N. C., 131; Tire Setter Co. v. Whitehurst, 148 
N. C., 446; Britt v. R. R., 145 N. C., 37; 1 Elliott on Ev., sec. 675; 
McKelvey on Ev., pp. 230-231. 

O n  careful examination, me find no error which gives the plaintiff 
just ground for exception, and the judgment for defendant is affirmed. 

No error. 

E. P. COHOON v. J. L. HARRELL. 

(Filed 15 September, 1920.) 

1. Contracts- Gustonis-Evidence-Presuniption+Timber-Sawmills- 
Lunlber-Slabs. 

A lawful and existing business custom or usage, clearly established. 
concerning the subject-matter of a contract, may be received in evidence 
to explain ambiguities therein, or to add stipulations about which the 
contract is silent, and where such a custom is  known to the parties, or its 
existence is so universal and prevailing that  knowledge will be imparted, 
the parties will be presumed to have contracted in reference to it. unless 
excluded by the express terms of the agreement between them. 

2. Same. 
A parc~l contract of purchase for timber specified that  the purchaser 

was to cut the timber from the vendor's land, and to pay the latter, 
the l~laintiff in this action, a certain price per tllousand feet when 
sawed into lumber; that the purchaser had the timber sawed a t  the 
defendant's mill, who used or sold the slabs, and the plaintiff sues to 
recover them or their value. There was nothing said either in the plain- 
tiff's contract with the purchaser or the latter's contract with the defend- 
ant about the disposition to be made of the slabs, and there was an estab- 
lished custom in this locality that they should belong to the mill sawing 
the logs: H e l d ,  i t  appeared from the contract between the plaintiff and 
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the purcllaser that  the timber 11-as to be s:rwed a t  some mill, and the 
defendant was entitled to tlie slabs under the 1)reviiilii1g  ust toil^. 

3. Evide~lce-Contracts-P21rol d g ~ ~ c c l ~ ~ e n t s - S u l ~ s c q ~ ~ e ~ ~ t  Writings-Tim- 
ber-Lun~ber-Sr?\vl~lills-Slal,s. 

The ])laintiff. 11y a parol contract. sold the tiinlwr on his 1:1ntl. to 1,:. 
cut. remouetl, and sawed hy the l~~uc lmser ,  and l)aid for a t  a certain prier 
per thousand feet. who had the s:lule s n ~ w d  :it tlcfel~tl;mt's 111ill: and iil 

c.ontrorcrsy 11:1ving ar ism b e t ~ c e ~ i  t l l ~  11laiiitifY m ~ d  c1efmtl:lilt as  to t l i ~  
owi~erdlilj of the slitbs, the 11l;rintifT tlirrei~fter 11ruc.uretl f1m111 tlie l)Ilr- 
chaser a n-ritteil stateluent that 11r 01113- bought the l u ~ ~ i l w r  to be sari-ccl 
from tllc trees. etc.: Hcltl. tllr ljnrul aqrecineilt of 1)nrcharer :IS es tnb 
lished controlled the qu~st ion as to \ul~cther, untlel a11 c3s t ;~ l~ l i~ l~r t l  c~~s ton l .  
the s1aIw I~elonaed to the tlefent1:int. the o\vner of t l ~ r  mill wl~erc, the 
trees were sawed. 

Tlic actioll is  to  recGo\ er a lot of slabs a ~ i d  hillcts of wood, o r  the  value 
thercof, cluii~icd by l ~ l a i l ~ t i f f ,  aiicl used or co~isunicd by defendant, a n d  
on the  t r ia l  the  ericle~ice tended to s h o v  t h a t  p l a i ~ ~ t i f f ,  the  o ~ n l e r  of a 
lot of timbcr oil his  on11 l a l ~ d ,  sold the  same to one H. 1%'. Bralitley a t  
$9 per  thonsa~itl ,  I m r d  uicasurcJ; tha t  said 33raiitley cut a n d  llauled thc. 
t imber  to d e f e ~ i d a ~ ~ t ' c  mill, who sancd  the  sanic3 a t  $5 per thousand;  
tha t  t l i c r ~  W I ~  cut  fo r  I ~ r a i i t l c ~  93.000 f w t  of this lumbcr:  t h a t  there 
n a s  no contract with plai~i t i f f  about the san ing ,  nor, i n  the  contract 
wit11 Brant ley,  about the  slabs, and  defendant h a d  c o n s u m d  these slabs 
or sold them ill accord n i t h  a u ~ i i ~  ersal custom i n  tha t  vicinity t h a t  the  
s l~rbs bclongcd to thc  mill mall n h o  sawcd t h e  l u n ~ b e r .  X u m c w u s  wit- ..,,,,, ,., 

.xm..i p U l L  -C  41 Lilt. dtf tudzll t  tt-aiihd iLdi ;i Lad lullg beell ~ l ~ c :  
rcrognizctl am1 gcrieral rule  a n d  usage i n  thc  mil l  busi~iess tha t  the  slabs 
bcloilg to  tlic, mill  m a n  who cuts  the  t imber ;  tha t  the rccogiiizcd custom 
is  zc l~cra l ,  and  prevailed i n  Tyr re l l  and adjoining counties, a n d  tlirougli- 
out ea>tcri! S o r t l i  Carolina. I t  was shown, too, t h a t  plaintiff,  i n  having 
lumbcr sawed f o r  himself, acted on t h e  custom, and  made  no claim f o r  
tlic. elabs. I n  this  e o ~ m c ~ t i o n ,  the court charged t h e  j u r y :  "That  if 
they shoilld find f r o m  the greater  weight of t h e  evidence tha t  i t  was the  
gc iicral, n (11 wta7r)lisllcd rnlc, custom, and  usage i n  this  c o n ~ m u n i t y ,  and  
i n  Tyr rc l l  County, wlien logs w r c  sawed a t  mill ,  t h a t  the  sawmill m a n  
got tlie slabs u~i less  there was a u  agreement t o  t h e  contrary,  a n d  this  
custoni was knon.11 to plaintiff and  defendant, a n d  t h e  j u r y  should find 
furthc,r that  these logs n-ere ~ a w c d  a t  the mil l  of defendant f o r  Braritley 
aiid 110 coutract n a s  made a s  to  the ownership of the slabs either by 
Bran t ley  or plaintiff, then t h e  slabs would not belong to plaintiff." 

T h e r e  n as verdict fo r  dcfcndant. Judgment ,  arid plaintiff e x c q ~ t c d  
a n d  apljealed, assigning errors. 
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M a j e f f e  ci? W h i t l e y  for plaintiff .  
T .  H.  Woodley  and Ayd le t t  ci? Sinzpson for defendant.  

HOKE, J. I t  is the accepted principle here and elsewhere that a law- 
ful and existent business custom or usage, clearly established, concerning 
the subject-matter of a contract, may be received in  evidence to explain 
ambiguities therein, or to add stipulations about which the contract is 
silent, and, further, where such a custom is known to the parties, or its 
existence is so universal and all prevailing that knowledge will be im- 
puted, the parties will be presumed to have contracted in reference to it, 
unless excluded by the express terms of the agreement between them. 
Oil Co. n. Burney ,  174 N.  C., 382; Riddick  2,. D u n n ,  145 N. C., 31; 
B r o w n  v. Atk inson ,  91 N .  C., 389; 17 Corpus Juris, 492, et seq.; Lawson 
on Presumptive Evidence, pp. 16-17; Anson on Contracts, p. 328. 

The portion of his Honor's charge excepted to is in  accord with these 
authorities, and we find nothing in the record that withdraws, or tends 
to withdraw, the claim of plaintiff from the effect and operation of the 
principle. 

The evidence of both plaintiff and H. W. Brantley, the purchaser of 
the timber, was to the effect that in the contract of sale, which was ill 
parol, plaintiff sold to Brantley "all merchantable timber to be cut from 
the Simmons place at  $9 per thousand feet, board measure. Merely that 
and nothing more." The contract between Brantley and defendant, 
the mill man, also in  parol, was that the latter was to saw the lurnber 
as the stocks were delivered a t  the mill by Brantley, a t  $5 per thousand, 
and in neither contract was anything said about the slabs. I t  was 
shown to be the universal custom, in Tyrrell and adjoining counties, 
that the mill man was to have the slabs. I t  appears, also, while plaintiff 
was not informed of the exact terms of the contract between Brantley 
and defendant, it was well understood, and was the clear purport of the 
contract of sale that the lumber was to be sawed at some mill, and, as a 
matter of fact, that plaintiff went with Brantley to this mill at  the time 
the arrangement for sawing was made, and furthw, that a considerable 
portion of the lumber had been sawed before plaintiff made any claim 
for the slabs. True that after the controversy arose about them, plain- 
tiff induced Brantley, the purchaser, to sign a written instrument, pur- 
porting to state a contract between plaintiff and Brantley, for sale of 
the timber on the Simmons place, and containing also a further stipula- 
tion as follows : 

"It is understood that the said Cohoon is only selling Brantley the 
sawed lumber to be obtained from said pine trees, and that said Brantley 
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h 1 l . h  all  tlit, vs l~c~~isc~s  of f'vlling 5:ritl trcc.5. san-iiig them into logs. h a n l i ~ i g  
tlic log:' to tlic. 111ill. a1111 tllc. cwts  of s : ~ ~ v i ~ l g  tlic logs into l n n ~ l ~ c r . "  

So O I I C  c*l:ii~~i< or ro.;tifii+ rli:lt tlic 11:lrol contract,  which controls i n  
tIi(1 n i : ~ t t ( ~ .  X:IS q ) r ( ~ s . s ( ~ l  ~ I I  t11v tw11iq of t l ir  TI-rittcvi stipul a t '  lon. 
131';1litloy. trstifyiilp (311 t l ~ ( '  > ~ l I ) j ( ~ . t .  s:iy " t l ~ a t  tlw r o ~ i t r a c t  bcta-een tlic111, 
:I.< .st:ltc~l. \\.:I> t h : ~  t 111i1i11tiff ~ ~ l t l  to viriic>ss 311 tlic niercll:~ntnble t imber  
O I L  p1:1i111ifYs S ~ I I I I I I ~ ~ I . G  li1:11~> : I T  $!I l i ( ~  t l ~ o ~ ~ s a ~ i ( l ,  11oar(l nimqire ,  n ~ i d  he 
0111:- 5ig111,tl 111i.\ I I : I ~ K ' ~  : IT  l ) l :~ i~~t i iF ' s  i \ ~ - t : \ ~ ~ w .  to  slion- t h a t  hc, thc \\-it- 
I I 1 i 1  to l o  i t 1  t i  : l  'I'liis wri t ten memorandum, 
T ~ I I , ~ ( + ' ~ I I , P .  11i,it11(,r iq 110r 1111rlio1~ts to tl~c, V O I I ~ Y : I ~ T  :IS rxprc~secl  i11 t h e  
: I ~ ~ ( ~ O ~ I I ( . I I ~  of' t110 p:!rtiw. :111il, :IT I I I O S ~ ,  is o~il>- tlir  plaintiff's estimate 
of I t  I I o r : t  i ~ i f i l .  TYlint,,vcxr niny 1m~-c  heen t h e  effect 
of t l~i .  n.rittc.11 a(liic~tl~l:~ 011 tl~c, rigl~t:,  of t11v li:~rtic's, plailltiff and  defend- 
:111\, tllc7 p r 1 i 1  c o ~ \ t r : ~ v t .  t11~1 11ii1di11g agr1~c111~11t h ~ t n ~ c c ~ i  them. leaving 
tl~c'  ~ ~ i : ~ t t ~ r  : ~ t  1:11+pe', t l ~ ( '  r ight  to  t h  s l n h  n-odd go to the  l i d 1  man, 
1111d('i' tlir rl~.stoni lir( ' \-:~ili~~j?. :111d k11ou.11 to tlie parties, and  verdict nnd 
j l ~ ~ l g i i i ( ~ i ~ t  to tha t  t 4 T c ~ t  1111lst I IV affirlned. 

S o  error. 

( ' I ~ I I ,  . I ~ T J I I X ,  ti,ic(l 11c4'0w ~ ' I W I I M I ~ ~ ,  .T., znd :l jury,  a t  M:ly TPYIII ,  
1920, of l i e . i r l : o r ~ ~ .  

'i'llc, :rctio~\ is to rc3covw ( I : I I I I ; I ~ ~ : :  COY 11rc~\cll of coi~trnct  of sliip~nciit ,  
i n  fai l ing to dclivcr pro11111tly s o ~ t ~ c .  f l ~ ~ c ' s  f o r  c11ri11g tol~:~cc:o, : I I I ~  thcre 
was c ~ . i d c ~ ~ ( ~ t  011 t l ~ c  1):11't of I ) l : ~ i ~ ~ t i f f  t ( ' l ~ t l i ~ ~ g  to s l ~ o ~ v  t l ~ a t  I I I ,  \ \as n 
farnicr  a11d e \ 1 1 i y p 1  i11 r : ~ i s i ~ l ~  : I I I ~  r11ring to11:1wo 1 1 ~ : ~  A\urora, S. C.; 
tha t  11avi11g t \ io  I ) : I ~ I I S  f i l l ~ ~ l  a t ~ t l  rc,atl)- fo r  c l ~ r i ~ ~ g ,  ; I I I ( ~  g o i ~ ~ g  o v c ~  thc 
flucs j i ~ s t  l ~ r f o r c ~  firiug. 11c : ~ s c c ~ ~ t : l i ~ ~ c d  that  SOIIIP of them were defective, 
and  i~n~nc t l i a to ly ,  on 15 J n l y ,  ]!)IS, t c ~ l c y l ~ o ~ ~ c ~ l  to a tlcaler i n  W\rasliing- 
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ton, N. C., the only place they could be readily procured, ordering the 
necessary flues for shipment, and they were delivered for shipment to 
defendant, an express company, uncovered, so that the nature and pur- 
pose of the goods were in clear evidence, and a receipt taken, dated 
Tuesday, 16  July. That Aurora was 28 miles distant by railroad from 
Washington; that defendant was a common carrier by express, and the 
regular daily trains available left Washington at 4:15 p. m., arriring a t  
Aurora at 6 p. m.; that not receiving the flues on Tuesday, as he had a 
right to expect, on Wednesday he telephoned to defendant at Washing- 
ton, stating the contents of receipt, and making inquiry for the goods. 
They again failed to arrive, and, on Thursday, plaintiff went to Wash- 
ington by automobile and made inquiry in person, showing the receipt. 
The agent looked at the receipt, saying they were billed for shipment on 
Tuesday. They, however, made further search and produced flues, say- 
ing they had been found near Hackney's tobacco factory, in a ditch. 
(This is a point on the route.) They then reshipped the flues, and plain- 
tiff received them at Aurora Thursday night, etc. By reason of the 
delay, one of the barns of tobacco was badly damaged, to the extent of 
four or five hundred dollars; that i t  was the tobacco curing season; "that 
this was plaintiff's third curing of that year, and that i t  was a tobacco 
raising section and curing was generally going on at  the time," etc. ; that 
flues of this kind were only used for the purpose of curing tobacco, and, 
as stated, were shipped uncovered in any way, so that then the kind of 
goods were readily observable. 

The cause was submitted to the jury, who rendered a verdict for 
plaintiff, assessing his damages at  $200, the amount demanded. 

Judgment on the verdict for plaintiff. Defendant excepted and ap- 
pealed, assigning for error chiefly that the court, in  its ruling and charge, 
permitted an award of compensatory damages in reference to the special 
circumstances attendant on the order and the delay in  shipment. 

Ward & Grimes for plaintiff. 
Small, MacLean, Bragaw & Rodman for defendant. 

HOI~E, J. I n  this case the negligence of the defendant and consequent 
injury are admitted, or clearly established, and the single question pre- 
sented is whether, on the record, there was sufficient evidence of knowl- 
edge or notice of "special circumstances7' to permit that the jury should 
consider such circumstances in determining the amount of damages. 

Speaking to the general principle applicable, in Furniture Co. v. 
Express Co., 148 N .  C., at  page 90, the Court said: "Where the goods 
shipped have a market value, and there is nothing to indicate the specific 
purpose for which they were ordered, these damages are usually the 



( l i f f ( ~ ~ ~ c ~ i ~ ( * ( ~  i l l  1111, I I I ; I I ~ I ~ I ~ ~  T ; I ~ I I ( I  of t11v gooils a t  the time fixed for  d c ~ l i w r y  
:111tl t l ~ ; ~ f  1v11it11 t l ~ o y  \v ( !~ . (~  ill f :~c t  d ( ~ l i ~ c r c d .  W c  Iia~ca so 1ic.ld i n  the  case 
of' I ) t r ~ > i r l . ~ o i c .  I l c ~ ~ ~ r ~ / i ! / ! ~ ~ i c ~ ~ i /  ( ' o .  I , .  I?. R., 147 S. C., 503, mltl Lpc c. R. R., 
1 x. . 5 ,  is to I I I  f f t  W ~ I O I I ,  I iowe~cr ,  tl1(3 goods a r c  
o ~ ~ l ( . l . c ~ l  fo r  :I spwi:ll 1n11'posr, or fo r  ~ ) r ( w ~ i t  11s~ i n  a g i ~ e 1 1  way, arid 
t11(w> f:~(ats i l l 3 ( ,  ~ ~ I I ( I \ \ ' I I  to tlti, c:~~*ri(bi*, 11r is r ( q ) o i ~ s i l ~ l ( ~  f o r  t11c ( lan~agcs  
f:~ii. ly ; ~ t t ~ . i l ) i l t ; ~ l ) l i ~  1 0  tll(> (1('1:1y ;111il ill ~ ( ~ ~ ( w ~ I I c c  to  t h e  1)11rpose or  the  
i ~ s c ~  i ~ltlic.:] tcmtl. .\ 1 1 t l  i t  is ]lot I I ( W S ~ : I ~ ~  nlnilys rllat those facats s l l o ~ ~ l d  he 
T I I ( ~ ~ I ~ ~ ~ I I ~ ( ~  i l l  t11(' t ~ ( y o t i : ~ t i o i ~ s ,  or ill ( ~ x ~ ) r ( ~ s  t t ~ i i i s  m x l c  a par t  of the  
c2o~lIr:~c*t. 11111 \\.111~11 t11c.y : ~ i - i ~  1<1lo\v11 to tlrr c:rrriw uiidcr such circiim- 
s t : ~ ~ l ( c s .  01. tlic'y : I IY ,  of s11c.11 ~11: r r ; l c tc~  t h a t  tllc partivs niap h 7  fa i r ly  
s ~ i p ] ) o s ( ~ l  to ~ I : I \ - ( .  ~ ~ I I ' I I I  i l l  ( * o I I ~ ( ' I I I ~ I ~ : I ~ ~ ~ I I  ill ~ t ~ ; ~ k i i l g  t11e eontract.  s11ch 
s p ~ c ~ i : ~ l  f:~cats I I ~ Y ~ I I I ~ ,  I Y > ~ ( T : I I I ~  ill ( l c t ( w ~ ~ i i l i i l g  tit(' q~ ic~s t ion  of d:l~ii:~gcs. 
3 l o o i ~ ~  011 ( ':ri.i~iol.s, 1). 425 ; I 111 tclrinso~r 011 (':lrriors, scc.. 1367." 

A\l)pl?-it~g tlrc~ 1)i*ilic41)1(~ ill n for111c~ casc1 of - \ r~o I  72. I l a r t l w a m  Co., 122  
S. ('., 104, :I rcc8o\-c~y of sl)c,c.i:rl tl:rril:~gcs \\.as s~~st : t i~tccl  fo r  negligcut 
d i> l :~y  i l l  tl~c, f;iiliii.c~ to s111)l)ly ; I I I ~  sllip l ) ro~i ip t ly  f l i i c~  f o r  c i l r i l~g  tob;~cco, 
ortlcrc~l of :I 1nai1iif:lctiiri11g co1111):111y t11ro1ig1i a local ngcwt, the  Cour t  
Iioltlii~g, :1111otig o t l ~ c ~  pc~r t i lw~i t  rlil i i~gs, t11:tt tlw "lllniiufacturer ~ l i o  
111:1lrc~s. aiitl tlir :1gc11t \vl~o scllls, f l~ics  f o r  c i ~ r i i ~ g  tohncco, i n  localities 
\ \ . l ~ c ~ c  to1)acac.o is c i d t i ~ n t c d ,  i ~ n i s t  bcx prcsunicd to lriiou. t h e  proper sfason 
f o r  (wtt ing aii(1 c x r i ~ t y  t o l ~ c ~ o ,  n l d  if i t  is ]lot c ~ i r c d  i n  a p t  time, serious 
loss will rcsnlt." 

r 3 l l ~ c s c  caws a r c  ill f idl  support  of his  Honor 's  cllarge, suhmittiirg tlie 
e ~ . i d e i ~ c ( ,  of spc>ci:11 ~ i r ( w t n ~ t a ~ i c c s  a11d tlic llotice thereof to  t h e  considcra- 
tion of the  jury,  i t  a p p c ~ ~ r i i r g  tha t  tlicsc flncs, used only f o r  cur ing  
tnb2cco, ,:;eye ",diT;pr.!x.?, 7~ :!-f-l:<l:,l:t co:;:p:,;;r for  ;!iipn;ciit iii 2 !oiAl;tr- 
n-licw tobacco n-as gc~icral ly  p r o v n ,  mid i n  tlie midst of the  curiiig sea- 
son, and, as  said hy C!hicf bws t i cc  Fnircloti'l ill the  S c a l  case: "In 
loc*alitics wlicre tobacco is  cultiratcd, i t  must  be common knon-ledge tha t ,  
if i t  is  not cut and  m r c d  i n  a p t  tinlr, serious loss is  t h e  liccessnry conse- 
quci~cc." -1nd Rrcwls it. It .  R., 173 N. C., G ;  P e a l ~ ~ r f  Co. I ? .  R. R., 155 
S. C'., 1 4 8 ;  L ~ r m b c ~  Po. 1,. R. R., 151 3. C., 23; ' l ' i l l inghast  c. R. R., 
148 S. C'., 268, a r e  all  decisions ill a p p r o ~ a l  of the general  principle. 

JVc find n o  e r ror  i n  t l ~ c  record. and  tlie judgment f o r  plaintiff is  
affirmed. 

S o  error .  
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A. A. PAUL v. W. T. BURTON ET AL. 

(Filed 15 September, 1920.) 

1. Appeal and Error-Instructions-Objections and Exceptions-Record- 
Statutes. 

Errors in the charge of the court, or in granting or refusing to grant 
prayers for instruction, shall he deemed excepted to without the filing of 
a n r  formal objections, if specifically raised and properly presented in the 
case on appeal, prepared and tendered in apt  time; and when exceptions 
are  taken they should be considered and passed upon by the trial court, and 
upon being overruled, made to appear in the record on the appeal to the 
Supreme Court. Consolidated Statutes, secs. 643, 641, 640, 590; Rev., 
591, 590, 554. 

2. Same-Appearance After VerdictPleadings-Judgments-Pro Con- 
f e s s ~ .  

Where one of the defendants in an action appears for the first time 
after a verdict adverse to himself alone, not having filed an answer, and 
specifically excepts to the charge of the court, he  is entitled to have the 
trial judge pass upon his exceptions, and, upon their being overruled, to 
have them incorporated in his case on appeal to the Supreme Court, when 
he has perfected it  according to law, and i t  is  reversible error for the trial 
court to  decree that the allegations of the complaint be taken pro con- 
fesso against him, and refuse to consider his exceptions to the charge, and 
confine him to his exceptions to the overruling his demurrer to the  com- 
plaint and the overruling of his motion for judgment non obstante vere- 
dicto. 

3. Same-Certiorari-Procedure. 
Where the trial court erroneously refuses to consider appellant's excep- 

tions to the charge; and in refusing to permit them to be incorporated in 
the case on appeal, a writ of certiorari will issue from the Supreme Court, 
directing the trial judge to restate the case on appeal so as  to  set forth 
these exceptions, and so much of the charge as  may be required to show 
their true significance, and enable the Supreme Court to properly pass 
on their merits. 

CIVIL ACTION, tried before Cranmer, J., a n d  a jury, a t  M a y  T e r m ,  
1020, of BEAUFORT. 

F r o m  a perusal of t h e  record i t  appears  t h a t  plaintiff instituted h i s  
act ion i n  said court  against t h e  Nat iona l  Auct ion Company, S. A. Eure ,  
a n d  W. T. Burton,  t rad ing  a s  Bur ton  Brothers, a n d  filed h i s  complaint  
therein duly verified, construed on  t h e  hear ing  a s  setting f o r t h  two causes 
~f action against defendants, one f o r  breach of contract, and  t h e  second 
.'or libel i n  publishing i n  t h e  papers  a repudiat ion of said contract,  said 
publication alleged to have  contained false  a n d  defamatory mat te r  con- 
cerning plaintiff and  h i s  claims, made  thereunder;  t h a t  defendants E u r e  
a n d  t h e  Nat iona l  Auct ion Company filed verified answer i n  substant ial  
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denial of plaintiff's allegations, and no answer was made by defendant 
Burton. nor did lie appear a t  the hearing till after verdict rendered. 

This cause came on for tr ial  a t  May Term, 1920, and the jury ren- 
dered the follon ing rcrdict : 

"1. Did defendants, Auction Conlpany and Burton, make and enter 
i ~ i t o  a ~ol i t rac t  vi t l i  plaintiff, as alleged i n  the complaint? L h s ~ T e r :  
'Yes.' 

"2. I f  SO, 7) as plaintiff ready, able, and willing to perform the same 
on his part  ? Ans~ver : 'Yes.' 

"3. Did wid d(xfenda~its nrorigfully breach said contract, as alleged? 
Ahslver : ' Y h '  

''4. I f  SO, n h a t  damage has plaintiff sustained by reason of the breach 
tliereof ! Answer : 'None.' 

" 5 .  Was the publication of the notice in  the Daily S e w s  of 31 May, 
1917,  nrongful  and unlauful  on the part  of the defendant Burton, and 
did plaintiff request said defendant before its publication not to publish 
the qame? Alns~ver :  'Yes.' 

"6. I f  so, what damage has plaintiff sustained by reason of the said 
publication by said W. T. Bnrton, trading as Burton Brothers? An- 
swcr : '.Xi?.T,OO.' " 

There n-as judgment on the ~ ~ e r d i c t  i n  terms as follows: 
"Thic cause conling on to be heard a t  the above tern1 of court before 

his Ilonor, E. H. Cranmer, judge presiding, and i t  appearing to the 
court that the deftndant R. T. Burton, trading as Burton Brothers 
Company, has cwtercd no appearance and filed no answer, and the matter 
hnring been subnlitted to the jury, and the jury  having ansvered the 
issu(>s n s  s c h t  o11t in  t h e  r ~ w r ( !  : 

"It is i ~ o ~ v ,  011 motion of Small, AIacLean, Bragan; & Rodman, J. D. 
Paul,  n11tl K a r d  cL- Grimes ordcred, adjudged, and decreed that  the 
allegations of the complaint be taken pro  confess0 as against said Burton, 
and that the plaintiff, A. A. Paul,  recover of the defendant, W. T. 
Burton. the sum of twenty-five hundred dollars ($2,500), and the costs 
of the action, to he taxed by the clerk." 

I t  further appears in the case on appeal that  while the defendant 
Burton was not present at the tr ial  before the jury, he  did appear after 
wrdic t  rendered, and, through his counsel, moved to set the same aside 
"for mistake, surprise, and excusable neglect," Cons. St., see. 600, Rev., 
sec. 513, and for other reasons, excepted to the order denying his motion, 
and to the judgment, appealed therefrom in open court, and in his case 
on appeal, tendered in apt time, set forth and urged for error certain 
exceptions to the charge of the court. These proposed exceptions the 
court declined to consider, and in  the case on appeal restricted appellant 
to two positions: 
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1. A demurrer ore tenus to the complaint on the grounds that i t  did 
not state a cause of action. 

2. A motion for judgment non  obstante veredicto. 
These positions having been overruled, and judgment entered as stated, 

defendant Burton appealed, assigning errors. 

Ward  & Grimes, Jolzn D. Paul  and Small ,  MacLean, Bragaw & 
Rodman for plaint i f .  

Skinner & Whedbee, W .  A. Lucas, and Wi l ey  C .  Rodman for de- 
f endant. 

HOKE, J. Without adverting to the various objections presented in 
the record, except to say that the publication complained of seems to foe 
of a libelous tenor, the statutes more directly appertaining to the prin- 
cipal exception, and authoritative decisions construing the same, are to 
the effect that errors i n  the charge, or in granting or refusing to grant 
prayers for instructions, shall be deemed excepted to "without the filing 
of any formal objections," and, if specifically raised and properly pre- 
sented in the case on appeal, prepared and tendered in  apt time, they 
shall be considered and passed upon by the trial court, and made to 
appear in  the record. This was held in the case of Lowe v. Elliott,  107 
N .  C., 718, where the positions applicable are stated as follows: 

"(1) Exceptions as to all matters other than the charge must be taken 
at  the time. 

"(2) Exceptions to the charge, and for refusing to give special in- 
structions, are in time if taken at  or before the stating of the case on 
appeal, though the better practice is to assign all exceptions in  making 
motion for new trial. 

"(3) The appellant is entitled to have his assignments of error to the 
charge, and for refusing or granting special instructions, if set out by 
him in his statement of case on appeal, incorporated by the judge in  the 
case settled. I f  they are omitted, certiorari will lie." 

This well considered decision has been again and again approved as 
the correct interpretation of the statutes applicable and controlling on 
the subject. Cameron v .  Power Co., 137 N .  C., 99; Nationul Bank  v. 
Summer, 119 N. C., 591; Bernhardt v. Brown, 118 N. C., 701, etc.; 
Consolidated Statutes, secs. 643, 641, 640, 590; Revisal 1905, secs. 591, 
590, 554. 

I n  Cameron's case, speaking to the question, the Court said: '(The 
assignment of errors must appear in  the case, and appear, too, as the 
appellant frames it, otherwise he may be deprived of a most important 
and valuable right given by the statute. The judge may say what the 
evidence was, and also what was the charge when i t  was not i n  writing, 
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but  lie m a y  not say  how the  alleged errors  i n  i t  shall be excepted t o  o r  
assipietl  by thc appt l lant ,  nor  can  h e  omit  t h e  assignment of e r rors  f r o m  
the  cnsc because Iic. does not believe i t  Tvas properly made o r  does not 
c o ~ ~ f o r n i  to the  rulings up011 tlie prayers  fo r  instructions o r  to  thc  charge, 
 pro^ itletl i t  TI nq w t  out i n  thc case on appeal  as  tendered by t h e  appellant.  
.\s to  all  niattcrs coricerlling which the  judge's statement i s  conclusive 
npon us U P  will ]lot g ran t  a c c ~ f i o r a r i  f o r  the  purpose of hav ing  t h e  case 
arnrl~tlt.tl, u~rlcss i t  appcars  tha t  all error  o r  mistake has  i n a d ~ e r t e n t l y  
Iwen cori~niitted by the judge, and i t  appears  f u r t h e r  t h a t  there  a r e  
rcasol~ahle grounds to believc tha t  the  judge will correct t h e  case if h e  
i$ afforded an opportuni ty to do so. P o r t e r  7%. R. R., 97 N. C., 63; 
Clark's C'ode ( 3  ed.),  pp. 935, 936. B u t  i n  respect t o  a n  assignment of 
errors  made  i n  the  appellant 's case, he  i q  entitled to  have  i t  s ta ted i11 t h e  
c a w  on appeal  settled by  a judge as  matter  of right." 

T h e r c  was error ,  therefore, to  appellant 's prejudice i n  declining to 
considcr his  exceptions to the charge, and  the w i t  of certiorari will issue, 
directing the t r ia l  judge to r.cl~twtc the  case on appeal  so as  t o  set for th,  
i n  addition, these exceptions, and  so much of the  charge a n d  evidence 
pert inent  as  m a y  be required to  show their  t r u e  significance, a n d  enable 
tlie court to  properly pass on their  merits.  

E r r o r .  

(Filed 22 September. 1920.) 

1. Deeds n w l  Cnnveyances-Ti~r.l.er Dee.'-,-C~ctrzcts-Ciittiiiig Ee- 
moving Timber. 

A contract for the sale or purchase of timber standing Upon lands 
specifying a certain size. when cut, then standing, or which mag be stand- 
ing or growing during the term of two years from its date, or such time as 
ma!: he necessary for the removal of tlie timher not exceeding fire gears. 
rests the title and the right to cut and reuiore the timber in the purchase 
for the five year period, when he had begun to cut i t  within the time 
specified in the contract, and the delay was not caused by any default of 
his own, but hy conditions he could not control. 

2. Same-Extension Period for  Cutting-Conditions Precedent. 
Where five years is given s purchaser of timber growing upon lands. 

i f  without delay attributable to him. it cannot be cut and r~moved  in two 
years, the principle requiring the performance of a condition precedent 
or notice. rrithin the first period, a s  upon the exercise of an option, has no 
application. 

APPEAL by  plaintiff f r o m  Connor, J. ,  by consent, a t  Wilson, on 0 
May,  1920, f r o m  PAJILICO. 
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This is an appeal by the plaintiff from a judgment dissolving an order 
restraining the defendant from cutting certain timber. 

On 28 ~ a n u a r ~ ,  1918, the plaintiff (now sole owner of the timber in  
controversy), together with R. L. M. Bonner (then owning one-half 
interest therein), conveyed, by timber deed or lease, certain timber of 
the size of 12 inches in  diameter, 18 inches from the ground "when cut, 
now standing, or growing, or which may be standing or growing, during 
the t e rm of two years from the date hereof, or such t ime as m a y  be neces- 
sary for the removal of said timber, not exceeding five years," on the 
land described in  the deed. The consideration was $3 per thousand feet 
stumpage, and the defendant agreed to commence cutting within ninety 
days from 28 January, 1918, or as soon thereafter as possible. 

Upon the expiration of the two-year term specified in the contract, 
the defendant, not having cut and removed all the timber from the land, 
without request for additional time, and with no nbtice to plaintiff that 
additional t ime was necessary or desired, continued to cut and remove 
timber from said land, and now insists that its term is, substantially, 
five years. 

The plaintiff contended that the deed passed the right to cut within 
two years with an option to extend to five years, and the defendant took 
the position that by the terms of the deed i t  had a full five-year term, 
instead of a two-year term. 

Plaintiff obtained a temporary order, and an order to show cause, 
on 20 May, 1920, and upon the hearing the order was made dissolving 
the restraining order, and the plaintiff appealed. 

The aadavits on file fully support the findings of his Honor, as fol- 
lows: "That defendant commenced the cutting and logging of said 
timber within ninety days from 28 January, 1918, or as soon thereafter 
as was possible, and has continued cutting and logging the said timber 
since such commencement; that owing to delays caused by temporary 
suspensions of operations for necessary repairs, to its mill and equip- 
ment, by its inability to secure sufficient and adequate labor for carrying 
on said operations, and by other unavoidable conditions incident to the 
cutting and logging the said timber, the defendant was unable to cut 
and remove all of said timber during the term of two years from 28 
January, 1918, and additional time is necessary for the removal of the 
same. 

"That defendant did not request of plaintiff additional time for the 
removal of said timber, nor did i t  notify plaintiff that additional time 
was necessary prior to 28 January, 1920." 

Small, MacLean, Bragaw & Rodman for plaintif 
Aydlett & Simpson for defendant. 
4--180 
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plied I\ itli." 

thc plail~tiff was ans io i~s  to h a l e  the tirl11,cr cut as sooil as ljractical~lt>, 
and tllc tlt~fciitlant thought i t  might require fire years, and the con- 
sidcratioi~ for the longer term nus  not something to hc done thereafter 
hy tllc p ~ i r c l ~ a w r ,  lmt tlic pricc agrcrtl to hc paid for the tinihcr. 

Undoubtedly i t  \\as tlic. dnty of the drfcndarit to extrcisc ordinary 
care to cut the timber within two years, because the loiycr period is 
g i ~  en only in  the e\ ent that  i t  may he necessary, hut  his Honor finds, 
and n-c2 approxe the f i n d i q ,  that the dpfendant comnlencetl cutting as 
moli as  l)ossihle, a d  prosecuted the no rk  diligently, and that  "the 
defcndaut x a s  unal)lc to cut and remove all said timhcr during the term 
of t n o  vcars from 28 8Tar~i~:rry 19lF;, a d  q(l(!itic\n::! ti".": ::r:.c-,.;ay 
for the remm al of the san~e." 

Tlleic. filttlinp, n-lde not binding on the, parties if issues ihould br 
sn?mitted to a j ~ ~ r y ,  :lnd :we riot conclusire on us, were properly made 
by the jiltlge on a motion to diciolie a restrainii~g order. 

7'u y / o r  I .  JIunqc~r, 1 6 9  ATT. C., 728, and RitLs v .  X c P h e r ~ o n ,  l i S  I\-. C., 
154, f~lriiisli illu,itrations of cases where the right to cut during the 
longer period mentionetl in a deed passed by the deed, and mas self- 
executing nithout action on the part  of the purchaser. I n  the deed 
before us, the purchaser is not required to pay ai~ythilig or to gire liotice 
or do any other act before exercising the right to cut during the full 
period. 

V e  arc of opinion, therefore, the defendant had the right to continue 
cutting after the first period of tn-o years expired, and that  the restrain- 
ing order was properly dissolved. 

Affirmed. 
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W. G. NEWBY AND F. M. WEEKS v. ATLANTIC COAST REALTY 
COMPANY AND J. W. FERRELL. 

(Filed 22 September, 1920.) 

1. Contracts-Breach-Options-Measure of Damages-Crops. 
Plaintiff sued to recover damages for breach of contract, alleging failure 

of defendant to furnish the money to take up an option on lands expiring 
a t  a certain date, with a further agreement to sell the land and pay the 
plaintiff one-half the profits less one-half the expense of sale, and to fur- 
nish the money for the cultivation of crops for a year under plaintiff's 
management with a division of the profits on the crops: Held, upon 
establishing the contract, and defendant's breach, the measure of plain- 
tiff's damage is one-half the profits which would have been made upon a 
resale of the property in the exercise of reasonable care and judgment, and 
one-half of the loss sustained for the failure to make the crops which 
might naturally be supposed to have followed its violation, certain both 
in its nature and in respect to the cause. 

2. Same-Instructions-Appeal and Error. 
Where the measure of damages for a breach of contract of the defend- 

an t  to take up an option a t  a certain date, is such as  would arise from 
profits prevented in the resale of the land, a t  a future date, and also from 
crops to be raised on the land during a certain year, etc., i t  is  reversible 
error for the judge to charge the jury that  i t  would be the difference 
between the purchase price in the option and the market value of the land 
a t  the expiration period thereof, as  4uch was not within the contemplation 
of the parties, or within the purview of the contract. 

3. Contracts-Rreach-Optio11s-Prosprctivc Profits-Crops-Measure of 
Damages. 

Where the recovery of d:~miiges in an action depends upon the breach 
of tlefentlant'r agreement to take up plaintiff's option on lands before its 
expiration, and the profit that could have been made thereon hy reselling 
the lantl, the market value of the land and the contemplated salrs is  
material but not controlling, and the circumstances, such as  the size of 
the land, t h r  o~l,ortnnity to secaure purchasers, etc., and the condition of 
the money market, etc., may be conqitfered. 

\IThele c\idt.ncr of the v:llue of lands is competent, u ~ o n  the question 
of the meailire of tlarnaqes for dcfrndant's failure to take up the plaintiff's 
optlon thereon, testimony that  one who hat1 previously held an option on 
the came I:rntl that he would not take x certain price therefor, are  in- 
rompetcnt :IS un4worn tleclaration?, ant1 wnnot be considered in rebuttal, 
when the clccl:~r:tnt had I)een on the ctantl himself and had not testified 
on the wbjwt.  

5. Evidence-Contracts-Atll!~issions. 
TVherr the breach by defendant of his contract is the su1,ject of the 

ac3tion, thc plaintiff may not te3tify to the breach of a prior contract, 
when rclewnt, to show the inducement, the relation of the parties, and 
the measures for entering into the contract sued on, after he has testified 
that the prior contract had been abromtted. 
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APPEAL by defendant from Cranmer, J., at  the April Term, 1920, of 
PERQUIMAKS. 

This is an  action to recover damages for breach of contract. 
I n  1918 the plaintiffs procured an  option on the Fleetwood farms in 

Perquimans County, giving them the right to buy the farms and the 
stock and the farming implements thereon by 1 January,  1919, for 
$96,875, and subsequently entered into a contract with the defendants 
giving them an  interest in the option. 

Pursuant to agreement between the parties, the land was offered for 
sale on 6 December, 1918, when, the crowd a t  the sale not being as 
expected, the land was bought in for the benefit of the plaintiffs and 
defendants, and the plaintiffs allege that  the first contract was then 
abrogated and a new contract made, which is the contract sued on, and 
by the terms of which the defendants agreed that the property bought 
a t  said sale on 6 December was to be held for a higher profit and sold 
as opportunity offered; that  the defendant realty company would furnish 
the money to comply with the option, and would also furnish the money 
necessary to cultivate said lands during the year 1919, and that  the 
plaintiffs should have one-half of the profits arising from the sale of the 
lands less the expenses of the sale, and one-half the profits from the 
cultivation of the lands. 

The plaintiffs introduced evidence tending to establish the contract, 
which mas not in writing, as alleged by them, and its breach, and also 
evidence as  to the damagcs they were entitled to recover. 

The  defendants denied the execution of the contract, and also denied 
AI - A  LL " - 1  - : - A : a "  I. - 3 -..an..- 1 ---- J-... ,. -- 
L u a b  b u t :  p l a l u b i l l n  uau D U L L L L L U  a l l y  u a u i a g c .  

His  Honor, among other things, charged the jury as follows: 
"As to the land, what damages are plaintiffs entitled to recover on 

account of defendant's refusal to finance the proposition? And when 
you come to consider this issue, if you do consider it, I charge you that  
the measure of damage is  the difference between the price of the land 
in  the option, to wit, $96,875, and the fair  market value of the land on 
1 January, 1919, whatever you find the fa i r  market value to be. And 
if you find there was a contract, plaintiffs will be entitled to one-half 
of the difference between the price named in the option and the fa i r  
market value of the land and chattels on 1 January,  1919. There is no 
co~~ ten t ion  about the price named in  the option, which is $96,875, so 
that will give you no trouble. You are  to find the f a i r  market value of 
the property on 1 January ,  1919, and then onehalf of the difference 
betwecn i t  and the option price will be the sum you should write as your 
answer," and the defendants excepted. 

Thc jury returned the following verdict : 



N. C.] FALL TERM, 1920. 53 

"1. Did plaintiffs and defendant enter into the contract, as alleged 
in  the complaint? answer : 'Yes.' 

"2. Were plaintiffs ready, able, and willing to comply with said con- 
tract ? Answer : 'Yes.' 

"3. Did defendants wrongfully breach said contract, as alleged in 
the complaint ? Answer : 'Yes.' 

"4. What damages are plaintiffs entitled to recover? 
"(a) On account of defendant's refusal to finance the proposition? 

Answer : '$15,000.' 
"(b) On account of profits in  farming operations? Answer : '$7,500.' " 
There was a judgment in  favor of the plaintiffs, and the defendants 

appealed. 

Ehringhaus &  hall and Meekirw & McMullan for plaintiffs. 
Chas. Whedbee, Thompson & Wilson and Aydlett & Simpson for 

defendants. 

ALLEN, J .  There is no exception in  the record requiring the con- 
sideration of the application of the statute of frauds to the contract on 
which the defendants declare, and the case has been tried on two ques- 
tions-the existence of a contract and its terms, and the amount of 
damages in the event of a breach. 

The first of these questions is one of fact, and is not complicated by 
any legal questions except as to the admissibility of evidence, but the 
second involves the rule for the measurement of damages, which cannot 
be correctly laid down without a clear apprehension of the nature of 
the contract. 

I n  the first place, the plaintiffs are not asking to recover damages 
for breach of contract to convey land. If they had done so, and the 
contract had been in writing, the rule laid down by his Honor would 
have been the true measure of damages, being one-half of the difference 
between the option price and the market value of the land at  the time 
of the breach, but being by par01 if one to convey the land, the statute 
of frauds would be a complete defense. 

The plaintiffs are asking to recover damages for breach of a contract 
by the terms of which, as they allege, the defendants agreed to furnish 
the money to take up the option, which expired on 1 January, 1919, and 
to sell the land and pay the plaintiffs one-half the profits less one-half 
the expenses of sale, and to furnish the money for the cultivation of the 
lands for the year 1919, under the management of one of the plaintiffs, 
and to pay the plaintiffs one-half the profits from the crops. 

What, then, is the measure of damages for the breach of the contract 
sued on? 
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Damages are awarded as a compensation for the breach. 
'(Generally speaking, the amount that would have been receired if 

the contract had been kept, and vhich  11-ill completely indemnify the 
injured party is the true measure of damages for its breach. Benjamin 
c .  Hi77iard. 23 Hex-., 149; X a r c  v. Rnnlscy, 74 S. C., 14. TTThen one 
violates his contract he is liable for such damages, including gains pre- 
vented as n-ell as losses sustained, which may fair ly be supposed to h a w  
entered into the contemplation of the parties x h e n  they made the con- 
tract, that is, such as might naturally be expected to follow its violation, 
and they must be certain both in their nature and in respect to the cause 
from vhich they proceed." X u c h i n e  Co. v. T o b a c c o  C'o., 141 S. C., 289. 

"The amount nhich would have been received if the contract had 
bccn kept iq the measure of damages if the contract is broken, and this 
means the value of the contract, including the profits and advantages 
n-hich are its direct r e d t s  a i d  fruits." 8 R. C. L., 452. 

".Is a general rule, a party not in default is, in case of a breach 'of 
contract due to the fault or omission of the other party, elltitled to 
recover profits vliich ~ o u l d  have resulted to him from performance." 
17  C. J., 788. 

I n  other words, the plaintiffs are entitled to be put in the ssme posi- 
tion they nould have been in if the contract liar1 hem performed, and to 
recover only what has been lost by nonperformaiice, and tested by this 
principle instead of being entitled to the difference between the option 
price arid the market value of the land on 1 January,  1919, they ought 
to recover, if they sustain their contentions, one-half the profits which 
T7.,?,,1,1 h,.., h,,., -" 1 ,  ..-,- 
. . v rLLu  VLLII IIIUUL L L ~ V L L  a ride vf t ! ~  pi.opti-i>- ;ill thc e:tt.lu;~r. of 
reasonable care and judgment. 

H i s  Honor has fixed the date for the ascertainment of the damage as 
of 1 January,  1919, the time when the option expired, when it was not 
lidthin the eontenlplation of the parties that the land should be sold a t  
that  date or that  any profit should then be realized, and 75-hen, according 
to the plaintiffs, it  had been agreed that the land should be sold at a 
later date, arid the profits then divided. 

The market value of the lands, when the lands could be reasonably 
sold under the contract, will be material, but not controlling, and other 
circumstances, such as the size of the land, the opportunity to secure 
purchasers for so large a body of land, the condition of the money 
market, may properly be considered. 

We are therefore of opinion that  there has been substantial error 
committed against the defendants. 

H i s  Honor also permitted the witness, T. B. Waters, to testify that  
he heard Mr. Charles Whidbee, ~ v h o  held a n  optioll on the land prior 
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to the option secured by the plaintiffs, say that he would take $150,000 
for the land, and that if the witness would take i t  for that price he could 
easily get that for it. 

Mr. Whidbee had been examined as a witness in behalf of the defend- 
ants, but he did not testify as to the vaIue of the land, and this declara- 
tion, therefore, had no tendency to contradict him, and was incompetent 
as an unsworn declaration. 

The plaintiffs were also permitted to introduce evidence tending to 
show a breach of the first contract by the defendants when the plaintiffs 
testified that this contract had been abrogated, which was erroneous. 

Evidence as to the first contract was only permissible as matter of 
inducement to show the relation of the parties a t  the time of making the 
second contract, and the reasons for entering into it. 

There must, therefore, be a 
New trial. 

J. A. H. EDWARDS ET AL. v. ALBERT WHITE ET AL. 

(Filed 22 September, 1920.) 

1. Wills - Probate - Common Form- Courts- Judgment* Collateral 
Attack. 

Where a will has been admitted to probate in common form before the 
clerk of the Superior Court, and no inherent or fatal defects appear upon 
the face of the proceedings, the judgment may not be collaterally attacked, 
but only in the court where the judgment was rendered, and in accordance 
with the statutory provisions enacted for such purpose; and the record 
and probate of the will is conclusive evidence of its validity until it is 
vacated on appeal or declared void by a competent tribunal. Rev., 3128, 
3129. 

Jurisdiction of the court in admitting a will to probate is presumed, 
and acts or omissions affecting the validity of the proceedings and judg- 
ment must be affirmatively shown, and unless the want of jurisdiction, 
either as to the subject-matter or the parties, appears in some proper 
form, the jurisdiction and regularity of the proceedings leacling up to the 
judgment will be supported by every intendment. 

APPEAL from Devin, J., at the March Term, 1920, of HALIFAX. 
Action to set aside a will alleged to be a forgery or fraudulently offered 

for probate as the will of Bettie V. Johnson. The alleged will, dated 
1 June, 1906, was duly probated in common form on 17 May, 1907. 
The plaintiffs seek to set aside the will and probate, on the ground that 
the paper-writing is not the will of Mrs. Johnson, and to have an ac- 
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counting and settlement with J. Albert Johnson, the person named in  
the paper as her executor, concerning the money and other property 
which came into his possession as such executor. 

The court held that this action is not maintainable, the probate of the 
will appearing by the record of it to be regular and formal in every 
particular, and thereupon dismissed the suit, taxing the plaintiffs with 
the costs, and they appealed. 

Thorne & Thorne, R. B. Blackburn, George Green, and John I,. 
Bridgers for plaintiffs. 

Stuart Smith, A. P. Kitchin, E. L. Trauis, and W .  E.  Daniel for de- 
f endants. 

WALKER, J., after stating the case: The correctness of Judge Devin'd 
ruling is so amply sustained by several recent decisions of this Court, 
where the question in the case was so exhaustively discussed, that it 
would be nothing more than supererogation to go over the same ground 
again. I t  was held there that where a probate has no inherent or 
fatal defect appearing upon its face, the judgment of the court having 
full jurisdiction of the matter, cannot be indirectly or collaterally at- 
tacked, but the assault upon it must be made in the court where the judg- 
ment admitting the will to probate was rendered, and in accordance with 
the statutory provisions enacted for such purpose. 

The recent decision in Starnes v. Thompson, 173 N .  C., 467 (approved 
in  the case of In  re Thompson, 178 N .  C., 540)) discusses the subject so 
fully as to require but few additional observations a t  this time. 

As jurisdiction is presumed, at  least prima facie, any acts or omissions 
F l f fec t inw  tho "-- nnl;.';ty . U A A Y A Y  CLf the prGCCCdingS and judgment be afcuima- 
tively shown, and unless the want of jurisdiction, either as to the subject- 
matter or the parties, appears in some proper form, the jurisdiction and 
regularity of the proceedings leading up to the judgment mill be sup- 
ported by every intendment. 11 Cyc., 692, 693. 

The rules as to the presumption in favor of the courts of general 
jurisdiction apply to courts of probate and those with like powers, where 
they are courts of general jurisdiction or possess the attributes thereof. 
even though they have not exclusive jurisdiction, or have a limited but 
not a special jurisdiction or their powers are limited to certain specified 
subjects. 11 Cyc., 694. 

I t  is further to be remarked that although a court may be an inferior 
or limited tribunal, yet if it has general jurisdiction of any one subject, 
its proceedings and judgments in respect to that subject will be sustained 
by the same liberal presumptions as to the jurisdiction which obtain in 
the case of the Superior Courts. Black on Judgments (2  ed.), rol. 3, 
sec. 283. 
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Our statute makes the record and probate of a will, even in common 
form, conclusive as evidence of the validity of the will, until i t  is vacated 
on appeal or declared void by a competent tribunal. Rev., 3128, 3129. 

I t  is well settled that a judgment or decree admitting a will to probate, 
when made by a court having jurisdiction thereof, may be attacked 
only in such direct proceedings as are authorized by statute, and that i t  
is not open to attack or impeachment in a collateral proceeding. More 
specifically, it is not permissible to collaterally attack such a judgment, 
or decree on the ground that certain errors and irregularities exist, - 
which, if shown really to exist, would, at the most, make the judgment 
only voidable, such as an alleged fact that the persons interested were 
not all duly cited or given notice or made parties; that the probate was 
granted on insufficient proof, as where it was granted on production of 
a copy instead of an original will; that the execution of the will was 
defective and insufficient; that the order admitting the will to probate 
does not use the exact language of the statute; that there was no formal 
entry of the judgment; that the decree contained a translation of the 
will into English, or that the jury were erroneously instructed, and 
returned a verdict contrary to the evidence; but when irregularities of 
this nature are alleged in  a collateral proceeding, the court will indulge 
in liberal and conclusive presumptions in favor of the sufficiency of 
the record and proceedings, such as a presumption that proper and 
sufficient notice was given; that the petition for probate was properly 
filed; that orders continuing the hearing were regularly made; that the 
execution, attestation, and proof of the will were sufficient; that the 
testator possessed testamentary capacity, and that the instrument pro- 
bated is sufficient to pass such property as i t  purports to pass. I t  is 
even held that fraud is not a ground of collateral attack, as the identity, 
ralidity, and sufficiency of the instrument propounded as the last testa- 
mentary act of the deceased is the very question determined; and while 
a judgment or decree relating to the probate of a will is open to collateral 
impeachment, when it has been rendered by a court which was wholly 
without jurisdiction, the determination, by the officer or court probating 
the will, that the requisite jurisdictional facts, such as the residence 
of the testator at  the &me of-his death, or the situation of his property 
within the county, exist, is conclusive and not open to collateral attack. 
40 Cyc., 1377 and 1378. 

A11 order or decree of a surrogate, or probate, or orphan's court, 
jurisdiction having attached, is not examinable in any collateral pro- 
ceeding. I n  fact, the orders and judgments of pi-obate courts concern- 
ing matters over which they have jurisdiction are no more open to col- 
lateral attack than are the orders and judgment of other courts of gen- 
eral jurisdiction; they must have accorded to them the same intendments 
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mld f a ~ o r a b l c  prt.snruptio:~ nliic.11 a t t t w l  t h e  jutlgitic~nts of courts of 
general comnio~l-law jurisdiction. Tliis rule  a p p l i e ~  to a11 order atl- 
itiitting a d l  to probate. 1 Black on J ~ ~ l g m e n t s  ( 2  ecl.). sec. 250. 

Tliis Cour t  held, i n  Fut111 1 % .  12. R., l j 3  S. C., 136, that ,  i n  th i s  (lay 
mld tilnc, alttl ~n l t l c r  our  p r i ~ i ~ t  system, i t  seems to he generally con- 
ccdcd tha t  the d c c r ~ e s  of p r o l ) : ~ t ~  courts, when acting n.ithin the scope 
of their  povers, sliould 1~ t,ol~.;idcretl m ~ d  dc:~lt wi th  a s  orders mid 
decrees of courts of general juristlirtion, :111(1 1r11~1.e jl~ristlirtioil  OTW t l l ~  
subject-matter of inquiry ha. been p r o p c ~ l y  ~ l c q i ~ i r c d ,  tliat these orders 
a i d  decrecs a re  not as  a r n l t  subject to coll:~tc~ral :~ttacli .  Allid to t l i i~ 
same general effect n-as JfcC'lul~ c. Spirr!~.  12:: S. C'.. G ; S ,  \ \he re  tlie 
Court  said tha t  proh:~tc of a nil1 by tllc c*lcrk of tl1t8 S n l w r i o ~ )  i ' o i ~ r t  i ,  .I 

judicial act,  and  liis certificate is c o ~ ~ r l ~ ~ s i ~  c rl\ i t lc~~wc~ of the> I al idi ty  of 
tlic n-ill luitil vacated 011 aplwal or t l i ~ c l ~ ~ r c d  yoid by n c o i ~ ~ l ~ c t c w t  trihlnl:~l 

, ' 

tilt, opi l~iol i  being eic4ircrcti i),v Zlrsiice iioil.c. r i ~ : ~ t  tiot\\-iri~.~t;~~rtiit~g ti~cj 
requircmc~its  of tlitl s t n t ~ ~ t c ,  i t  is w r y  gc~l ic ,~~;~ l ly  11c~ltl t l ~ a t  \ \ - IN . IL  :I cl,,rl< of 

ciiterctl a dccree n p p o i ~ ~ t i ~ ~ p  all c w c ~ t t o r  or : ~ t l ~ ~ ~ i t ~ i h t ~ . ; l t o r ,  : 1 1 1 ( 1  I t~ttors :II.(. 
accortlil~gly issued, s l~cl i  d(uc,c. is c o ~ ~ t r o l l i ~ i g  :11itl 111:ry 11ot I ) ( ,  silcwa$- 
fully attacked or  i n  ally \ m y  q ~ w s t i o u ( d  but 1)y tlirvct l ) r o r c i ~ t l i ~ ~ g s  insti- 
tuted f o r  the purpose. ('12ieJ dzisficc h'mith, i n  LOIII~OR c. l?. l?., SS 
N. C., 584, a case oil this qucst io~l  n.11ic.h is g l > ~ l c n l l y  coitc.tl ; 1 1 1 t l  ;rppro\-c.11, 
states the  rnle  to he wc.11 sc~tlotl  that  tlic, j n t l p ~ r ~ c ~ l r  of tlw 11rol);irc. t . o ~ ~ r r .  
ill 1~1licll is 7-estcd csclusirc~ j1u.istlirtio1i to p r r s  o11 \\-ills of l)c~l.br)lialt\ 
( a n d  i n  this S t a t e  hy atatnti. of rc'alty also) a t ~ d  to gr :~ut  11,ttc.r.: t ( t > t ; ~ i i ~ c 3 ~ ~ -  
t a r y  or of a d n ~ i i ~ i s t r a t i o i ~ ,  is c o l ~ t ~ l n s i ~ e  of tltc r ight  tle~tt~r~lliti(vl, : I I I ( ~  

is riot exposed to ini l )e~ac. l~rne~~t  c~ollatcrally i n  a~ io t l l c r  c ~ ) ~ ~ r t  \\ 1 1 t  I Y  tllc. 
cffcct of the  action is  to he co~lhidiwtl.  .\ 1)robate ill co1rm1oll for111. 1111r( 
~ o k r d ,  is c w ~ ~ c l u s i ~ e  i n  courts of la\\  :111(1 c q ~ ~ i t y  :I\ to rht : I ~ ) L N , I I I ~ I I I (  1 1 r  



N. C.] FALL TERM, 1920. 5 9 

of an  executor and the ~ ~ a l i d i t y  and contents of a will; and i t  is not 
allowable in  an  action to show that  another was appointed executor. 
This is the principle announc.ed in the elementary books. Williams 
on Exrs., 339; Toller, 76. The English law is the same, for Justice 
Buller, a judge of great renown, so announced for the judges, who were 
of the opinion, that  the probate of a mill is corlclusive until i t  be re- 
pealed, and no court of common law earl admit evidence to impeach it. 
See London v. R. R., 88 N. C., 584. 

The  above principles are sustained by what was decided in  Xumner 
v. Staton, 151 N .  C., 198, and are fully in harmony therewith. 

Our  statute makes the record and mobate of a will. even i n  common 
form, conclusive as evidence of the validity of the will, until i t  is vacated 
on appeal or  declared void by a competent tribunal. 

The  Court, i n  dismissing the case for lack of jurisdiction and also 
because no cause of action cognizable by i t  was stated in  the complaint, 
decided correctly and its ruling is  sustained. 

This renders the question of the statute of limitations of no special 
importance, and we forbear a discussion'of it. 

Affirmed. 

T. P. KASH AND W. S. WHITE v. ELIZABETH CITY HOSPITAL 
COMPANY AND DR. JOHN SALIBA. 

(Filed 22 September, 1920.) 

1. Sales-Auction-Suppressing Bids-Deeds and Conveyances-Fraud. 
The purpose and policy of a sale a t  public auction is to obtain the worth 

of the property by free and fair competition among the bidders, and where 
one, in violation of his principle and by agreement or words and conduct 
reasoilably designed and calculated to effect the result, has succeeded in 
stifling competition and procuring the property a t  a lower price, he will 
not be allowed to hold his bargain, and the sale and deed predicated upon 
it will be set aside. 

2. Sam-Corporations-Pleadings-Demurrer. 
The minority stockholders of a corporation, after demand on and refusal 

by the corporation to do so, brought action in behalf of themselves and 
other shareholders, etc., to set aside a deed made to a purchaser of the 
lands sold a t  public auction under allegation that the purchaser had 
joined with others in a movement to purchase the property for the use of 
a hospital for the benefit of the public, and had secured a person of high 
standing and integrity in tlie community to bid for them up to a certain 
price; that after reaching that price the defendant privately instructed 
the designated bidder to bid to a higher price, and thinking he was doing 
so for the defendant and his associates, he did so, and the property was 



60 I N  T H E  S U P R E M E  COURT. [I80 

SASH v. HO~PITAI. Co. 

accordingly sold to him; that the defendant's associates, and those attend- 
ing the sale, understood that the bidder was acting under the agreement 
until after the sale; that the property brought a grossly inadequate price, 
to the loss of the shareholders of the corporation: Held ,  sufficient to set 
aside the purchaser's deed, and a demurrer to the complaint was had. 

3. Fraud-Pleadings-Results-Ratification. 
When fraud is the subject-matter of a cause of action, it should be 

pleaded with sufficient fullness and detail to apprize the defendant of the 
matters he is called upon to nnswer; and where, in an action to set aside 
a deed made by a corporation to a purchaser at a sale a t  public auction 
of practically all of its property, the facts upon which the allegations of 
the principal fraud rests are sufficiently pleaded, and the suit has been 
properly instituted by the minority stockholders of the corporation, added 
allegations of the complaint showinq the results of the principal fraud, 
and to repel a possible claim of ratification by the corporation, etc., are 
not required to be set forth in the same detail of averment. 

CIVIL ACTIOK, heard on demurrer to the complaint, before Bond, J., 
a t  August Term, 1920, of PASQUOTASIC. 

There was judgment orerruling the demurrer, and defendant excepted 
and appealed. 

T h o m p s o n  B W i l s o n  for plaintif fs.  
A lee l ins  B N c ~ ~ f u l l a n  for defendan fs. 

HOKE, J. The action is instituted by plaintiffs, two of the minority 
stockholders of defendant corporation in  behalf of themselves and such 
other stockholders as may desire to make themselves parties, and after  
rlnfin:tn UUA.A.lvu u v u L u L , L L u  n,rnnm,..+ ,C ULuaLLc! ,lnmnx and refusal on the part of the ~oi-~ij i i i t ioi i  
to bring suit, the complaint i n  effect alleges : Tha t  the defendant corpo- 
ration having offered its principal property for sale a t  public auction 
in Elizabeth City, the same was bid off by the codefendant, Dr .  John  
Saliba, a t  $5,700, a grossly inadequate price, and a deed made to him 
by the company, which he now holds. The  circumstances of the sale, 
the conduct of the defendants concerning it, and the effect upon the 
pecuniary rights of the parties are then set forth i n  the complaint as 
follou9 : 

"That i n  the latter par t  of the year 1917 the defendant, Elizabeth 
City Hospital Company, having discontinued the opeiation of i ts  hos- 
pital, desiring to sell the property described in  the said deed, with the 
exception of a lot of coal, amounting to about forty tons, and two barrels 
of grain alcohol, the said sale to be subject to a certain deed of trust 
executed by said corporation to J. B. Leigh, trustee, on 1 October, 1914, 
and registered in  the office of the register of deeds of Pasquotank 
County, i n  Book 39, on page 526, securing payment of a series of bonds 
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aggregating fifteen thousand dollars, and subject to the assumption of 
the payment of said bonds by the purchaser, and also certain indebted- 
ness of the corporation then in litigation. The said corporation having 
advertised said property for sale on 20 December, 1917, there was a 
movement inaugurated by certain public-spirited citizens of Elizabeth 
City and vicinity with whom the said Dr. John Saliba pretended to co- 
operate to establish a community hospital as a public charitable and 
eleemosynary institution for the benefit of the general public of the city 
and surrounding section. That as a part of said movement the said 
citizens employed the defendant, Dr.  John Saliba, as a committee of one 
to secure the services of the Reverend Dr. B. C. Henning, a man highly 
respected and closely identified with all public and charitable move- 
ments, to attend said sale and bid on the said property for and on behalf 
of said community hospital for the public benefit, and as a charitable 
institution. 

"5. That these plaintiffs are informed and believe that the said Dr. 
John Saliba did see Dr. B. C. Henning, and requested him. to attend the 
sale and bid on the property for the community hospital, and gave him 
instructions as to the amount up to which he should bid. That the said 
Dr. Henning, having confidence in  said Dr. John Saliba, and believing 
that he was acting for the benefit of a public enterprise, and not in the 
furtherance of his, Dr. Saliba's, own private interest, attended the sale 
and placed bids on the property for the benefit of the said community 
hospital, i t  being well known and generally understood by bidders, stock- 
holders, and others attending said sale, and by the public a t  large, that 
the said Dr. Henning was bidding for the said purpose. That during 
the bidding, and when i t  had reached the limit, which the said Dr. John 
Saliba had set in  his instructions to Dr.  Henning, the said defendant, 
Dr. John Saliba, spoke to Dr. Henning private and secretly, and without 
the knowledge of the other bidders or bystanders or these plaintiffs, 
requested the said Dr.  Henning to continue the bidding for the benefit 
of the said defendant Saliba individually. That no notice was given by 
said defendant or any one else that the said Dr. Saliba had procured 
Dr. Henning to bid for him, and not for the community hospital, or that 
the said Dr. Henning was no longer bidding for the said community 
hospital, but was bidding for the said Dr. John Saliba, and the persons 
present were left under the impression that he was still acting for and 
on behalf of said community hospital. That the said Dr. Henning 
innocently, and misunderstanding the effect of Dr. Saliba's request, 
continued to bid, and became the last and highest bidder for the said 
property at  the sum of $5,100. That i t  was not until after the bidding 
had stopped and the sale completed that i t  became known to the other 
bidders, bystanders, and others that the final bid of $5,100 had been 
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placed on said property for the benefit and advantage of the said Dr. 
John Saliba, and not of the said public and charitable community 
hospital; that by reason of this fact and the unlawful act on the part of 
the said Dr. John Saliba, in procuring Dr. Henning innocently to bid 
for him instead of for said charitable service for community hospital, 
and by reason of the fact that all bidders and others believed that Dr. 
Henning, who enjoyed the highest confidence and respect of the public, 
was still bidding for the sai'd charitable purpose, the bidding was sup- 
pressed and chilled, and other persons deterred and wrongfully induced 
from bidding for said property a fa i r  and just amount, the said by- 
standers believed that by bidding further they would impede, hamper, 
embarrass, and prevent the establishment of said charitable community 
hospital for the public benefit. 

"6. That by reason of said wrongful act on the part of said Dr. John 
Saliba, in procuring said Dr.  Henning to become the innocent i~istrument 
in obtaining the said property for him, because of the belief and ~inder- 
standing of those present that he was bidding for the charitable purpose 
aforesaid, the said defendant, Dr. John Saliba, obtained the property a t  a 
grossly inadequate sum, the real ralue of said equity of redemption being 
five or six times as much as he paid for it. 

"7. That thereafter, and still pursuing his wrongful and inequitable 
designs, the said Dr. John Saliba wrongfully and inequitably procured 
the Elizabeth City Hospital Company to make and execute to him the 
deed for said property hereinbefore mentioned for said grossly inade- 
quate and inequitable price of $5,100, and did further unlawfully and . . 
i n ry ; tnh17  prcczre zz:! icducc tELc said i~i-piai;ull LU irlciude in  sam 
deed all the ground, buildings, and equipment of said hospital, without 
excepting the property hereinbefore mentioned, as excepted and without 
stipulating in  said deed that the payment of the bonds secured by said 
deed of trust to J. B. Leigh, trustee, mas assumed by the purchaser, 
thereby wrongfully and by inequitable conduct obtaining a conveyance 
of more property than had been offered for sale at  the auction aforesaid. 
"8. That these plaintiffs are informed and believe that the said Dr. 

John Saliba has never paid in full the purchase-money mentioned in 
said deed, nor the interest on the amount unpaid. 

"9. That by reason of the wrongful, inequitable, and unlawful acts 
and doings of the defendants as aforesaid, the plaintiffs hare beer: 
greatly damaged, and, if the said deed is allowed to stand, the ralue of 
their stock has been greatly diminished, and they are now offered by said 
corporation a mere 20 per cent of its par value in the liquidation of the 
affairs of said corporation, whereas the stock is and rightfully should 
be worth more than par." And the complaint asks judgment that the 
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deed be set aside returning to said Dr. Saliba this amount which 
he has paid on his bid, and for other relief, etc. 

Upon these facts, admitted by the demurrer to be true, we concur with 
his Honor in the position that the demurrer should be overruled. 

A sale at public auction is based upon the purpose and policy of 
obtaining the worth of property by free and fair  competition among the 
bidders. -2s said by Henderson, J., in Smith c. Greenlee, 13 N .  C., 126- 
128: "A sale at auction is a sale to the best bidder, its object a fair 
price, and its means competition," and, accordingly, it has been uni- 
formly held here and elsewhere that when one, in violation of the prin- 
ciple, and by agreement or words or conduct, reasonably designed and 
calculated to affect the result, has succeeded in stifling competition and 
procuring the property at a lover price, he will not be a l l o ~ e d  to hold 
his bargain, and the sale and the deed predicated upon it will be set 
aside. Henderson and Snyder v .  Polk, 149 N .  C., 104; Davis 1 . .  Keen. 
142 N.  C., 496; lTeely 2).  Torian, 21  N .  C., 410; Smith e. Greenlse, 13 
N. C., 126; Byers zs. Fowler, 12 Ark., 218; Rees c. Branch, 138 Ga., 
150; Martin v. Rawlef, 5 Richardson Law, 541; Hamilton 2.. Hanzilton, 
2 Rich. Eq., 355; Herndon 7%.  Gibson, 38 Syc., 357; 6 Corpus Juris, 830; 
Rodgers c. Rodgers, 13 Grant (X. Y.), 143; 2 R. C. L:, 1131. 

I n  the citation to Corpus Juris, the general principle applicable is 
stated as follows: "Generally it may be said that any act of the auc- 
tioneer or of the party selling, or of third parties as purchasers which 
prex-ents a fair, free, and open sale, or which diminishes competition 
or chills the sale, is contrary to public policy and vitiates the sale." 
And in Rodgers v.  Rodgers, sups, a case very similar to the present. 
the sale was avoided vhere it was made to appear that on the sale of a 

. father's property, a stranger, with a view and purpose of avoiding or 
lessening competition, had Becretly employed the son to bid, and had 
thereby succeeded in ob ta in i~g  the property at an under price. On the 
record, vTe are of opinion that the sale, in this instance, comes clearly 
within the condemnation of these authorities, and the wholesome prin- 
ciple they illustrate, and, if the facts are established, as alleged, that said 
sale should be set aside. 

I t  is further insisted for the defendant Saliba that the allegations of 
section 7 of the complaint, that said defendant Saliba had, wrongfully 
and inequitably, procured the company to execute a deed to him of this 
property for a grossly inadequate price, and had "unlawfully and in- 
equitably procured and induced the company to include in said deed a 
lot 9f detached property not offered for sale and without stipulating for 
a payment by purchaser of the bonded indebtedness, etc., are too in- 
definite and general to comply xTith the requirements of good pleading 
in such cases. I t  is undoubtedly true that when fraud is the subject- 
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matter of a cause of action, the general rule requires that  the facts should 
be set forth with sufficient fullness and detail apprized that  the charge 
of fraud stands revealed, and the defendant of what he will be called 
on to answer. hfottu v. Davis, 151 N. C., 237. But,  on this record, 
the plaintiffs' cause is based upon the allegations of the complaint shom- 
ing that  the defendant has procured a deed for practically all of the 
company's property a t  a grossly inadequate price in  violation of the 
principles established to insure fairness in the conduct of auction sales, 
accompanied by full and specific averment that  the company itself had 
refused to institute suits for the proper protection of the owners. On  
these averments plaintiff's cause of action v~ould seem to be sufficiently 
stated without the impeaching allegations of section 7, which are only 
made with a view of showing the results of the principal fraud, and to 
repel a possible claim of ratification which otherwise might arise on the 
record. 

These allegations, therefore, a re  only a n  ~ d d e n d a  to the principal 
cause of action, and more by way of forestalling a defense, and, in our 
opinion, are sufficiently full for  this apparent purpose. 

There is no error i n  overruling the demurrer, and the judgment to 
that  effect is affirmed. 

No error. 

OSCAR WILLIAMS v. FARMERS JIANUFACTURISG COMPANY. 

(Filed 22 September, 1920.) 

1. Employer and Employe-Master and ServanGNegligence-Duty of 
Servant. 

Where the employer and employee have equal opportunity to see and 
understand the danger of an occurrence, which results in injury to the 
latter, which he could have avoided by the exercise of reasonable care. 
he cannot recover the resulting damages. 

2. Same-Instructions-EvidenceContributory Kegligence--Verdict Di- 
recting. 

In an action by an employee to recover damages against an employer 
for a personal injury, alleging the latter's negligence, there was evidence 
tending to show that the plaintiff mas engaged to saw logs after they 
had been placed by defendant's other employees, in his own way, and while 
sawing a log it rolled on him causing the injury complained of by reason 
of its not having been checked, which he could have done, or by his failing 
to call on other employees, whose duty it was to fix i t ;  and that he could 
have placed himself in such position with reference to the log that the 
injury would not have occurred: Held, a question for the jury under an 
instruction to find for the defendant, upon the issue of contributory negli- 
gence, if they found the facts to be as testified. 
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CIVIL ACTION, tried before Cranmer, J., at March Term, 1920, of 
GATES, upon these issues : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged ? Answer : (Yes.' 

"2. Did plaintiff assume the risk of his injury, as alleged in the an- 
swer ? Answer : (No.' 

"3. Did the plaintiff contribute to his own injury, as alleged? An- 
swer : 'NO.' 

"4. What damages is the plaintiff entitled to recover? Answer: 
'$2,500.' " 

B. L. Banks and Ehringhaus & Small for plaintiff. 
iMeekins & McMullan for defendant. 

BROWN, J. The evidence tends to prove that the plaintiff was injured 
while working for the defendant upon its logging yard in Gates County. 
The plaintiff and Mills Eure were sawyers, their duties being to saw 
into shorter lengths the logs pulled in  by the skidder and placed upon 
the yard. On the afternoon of the plaintiff's injury a log was pulled 
in by the skidder and placed diagonally across another log, whereupon 
John Hinton, a skidder man, as was customary, called out "log placed." 
The plaintiff, together with Mills Eure, soon after went to the log for 
the purpose of sawing it, and after the log had been sawed in two, the 
long end of the log, being the end on plaintiff's side of the supporting 
log, rolled down upon plaintiff and broke his leg. Plaintiff, a t  the time 
of this occurrence, was upon the side of the saw next to the rolling log. 
There was nothing to prevent the plaintiff from seeing that the log was 
not "chocked" or held by grab irons at  the time he began to saw it, and 
nothing, upon the testimony, which required him to stand until the log 
was completely severed on the side of the saw next to the rolling log, 
instead of on the far side of the saw, where his position would have been 
safe. Plaintiff, at  the time of the injury, was not acting under the 
directions of a superior, but was doing the work in his own way. There 
was nothing to prevent his "chocking" the log if same was necessary, 
or to request that it be done by the loading crew whose duty he testified 
it was, or to request that the position of the log be steadied or changed 
by grab irons. 

Defendant in apt time requested the court to charge the jury as 
follov~s : 

"If you find from the evidence in this case, and by its greater weight, 
that, at the time of his injury, the plaintiff knew, or by the exercise of 
his ordinary powers of observation, could have known that the log which 
he vas  engaged in sawing was not "chocked"; or if you find by the 

5--180 
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greater n eight of the eridclicc that tht, ~ ~ l a i l ~ t i f f ,  hy tht, t ~ \ m . i w  of ordi- 
nary care in stcpping to tllc othcr qitlc of tllc log, or othc.r\\iv., con111 
ha7-e a ~ o i d e d  the injury, then. in cithcr of thp-c t r  c l~~ts ,  )on n ill ansntxr 
the third issue 'Pcz. ' "  I)rnic(l, ali(l ilcf(~11~1amt c ~ ~ r i ~ p t i ~ l .  

TTc think the praycr 41011111 l1;17 1 ) i ~ i l  g i ~  ( 11. 'I'hc' t ~ - - t i ~ ~ ~ o t ~ ' i .  tc11(1cd 
to proT e that plaintiff could bar c t%iily i g ~ n  that thv log a ; I \  wfclv 
placed for wning,  and that, hati 11(. roqi~i~- t r~l  i t ,  thtl lontlitio ~ r t w  all11 
skiddcr man nould, by ilic of qrah irolr,, 11:11 i. 111:rcacvl it i 1 1  ~ I I . o ~ ) (  r I ) ~ ~ s i -  
tion. A-o such rcqut~st nx r  n~a( l (> .  Th i i  n a i  ci~stolriary. :,n(l it was 
further customary iu plllling ill the log1 to di 1m1t  rhim 11]J011  t l i ( s  wr(1,  
l ~ a ~ i n g  the quc>tion of 1vhi~11cr t 1 1 ~ ~  m111(1 1~ ~ ;11t t~ l  *afi,ly to 1~ (lt>tt>r- 
m i n d  by the sanyw liimqclf n1li.11 he c:rmcJ to pi.rform thc ~ o r l ; .  r171i, 
I iew of the case i l i o ~ ~ l d  h a w  bocn p r i v n t r d  to the jury nndm the issnc 
as to contributory ncgligc~wc. rf t h t v  facts arc' foiirltl to 1)c tnic, plain- 
tiff c'o~~tributcd to hi\ on 11 illjury, a1111 hi- nt.nligc ncc n ar tlic p r o ; \ l ~ n a t ~  
cause of the injury. 

I t  n a s  plaintiff's p1ai11 duty to talw notire of tlw log, and to ice it \Ins 
properly c'hocked. HP onctl this tlnty to himself. I t  n a s  ~ o t  a primary 
duty of the master. 

As is said in  Pi7foril'q race, 160 S. C'., 93 : "It  may I)(, a w ~ n m l  that 
the law does not impose on the master any duty to take better care of 
the servant than the lattcr ~lloultl take of himself, their rc;pcctirr ohlign- 
tions in this respect being equal a11d thc same: that is, to he carefnl, and 
to adjust their conduct to t l i ~  standard of the ordinary prudent man." 

I f  plaintiff has cxrrcised ordinary care he could h a w  seen, if the 
evidence is believed. that the log was not "chocked." Tf he had chocked 
it E.ilr?cf!f nv hqr! ~r.? i tor l  i!ntil t l l o  Incirlirtcr orerr. rallnokrvj it h n  rx.n~~!i! , - -  ---- J - 
hare  been injured. 

The rule of law is nell  settled that when the danger is of such nature 
that  it can be seen and understood as \re11 by the servant as by t h ~  
master, and that the servant, by reasonable care, can aroid the injury, 
it is his duty to do so. If he fails to exercise such care and diligence, 
he is guilty of contributory negligence, and cannot recover. Covington 
v.  Furnitwre Co., 138 N. C., 374;  Jfincey 7%.  R. R., 161 N. C., 469. 

New trial. 
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(Filed 22 Septernl~er, 1920.) 

1. Mortgages-Deeds and Conrcgances-\Var~.;tnty-Poxvcrs of Sale- 
Equitr-Exoneration-Courts. 

Tlie o ~ v ~ ~ e r  of l :~ r~ i l s  conrcp?tl i t ,  t:~liilig a t  t11e time a moi.tgn:r to secure 
t he  pnrch:~se monpy. which has  never l m n  paid. m i l  the  grantee. H., 
sold the  land to  plaintiff 11y deed with full coveiinnt and warr:tiity of title. 
and t l ~ r  plnintiff rcconrcycd n  lort ti on of t l ~ e  I : I I I ~  to H. I)y deetl with 
warranty .  Tlie nd~ninis t rn tor  of t he  ori2in:~l owner :~dyer t iwi l  t he  1:1n(l 
fo r  s:ilc untl(~r. the I]on-c,r of inle col~t :~i l~ci l  in t l ~ e  morte:lgcS. :1nt1 a t  t he  
time t l~crcof the :rdmiilistr:~tor nc.c~tlcd to i~lnintiff'.: r rqnrs t  to  fir.t hell 
t he  1:rntl not covert~tl 11y his tlcc~l to I-?., ~l1ic.11 W:IS don(,. :111tl i t  11rou:llt 
:I siiHic.ic~t~t sum t o  11:1y off ill(, rnortcnge tlc)l>t. Thc tlcft~ntl:~lits a r e  the  
hc~irs :it I:IW of 11. in t 1 1 ~  action of t r e~ l ln s s  inrolvin;. tht, titic, to t l ~ e  1:tlltl.: 
IIrltl. tllc cqnity of esoner:~tion applies to  :I sale under the  power coil- 
tai~~ciel ill the  ~nortc:rcc>. \rithont the nc>c.wsity of the  i~ l t r r rc ' l~ t ion  of c.ourt, 
anel thc, pl:~intiff's w:ll.rantg in his deed 1w.onvcging a portion of t he  
1:11i(ls (lit1 not ilel~rive liiin of his ciluit:rl)lc rigl11. 

2. Decds antl  Convcyiu~c-cs-\V~~rr~~~~tics-Etic~uml)ranc.cs. 

.i w : r r r : ~ l ~ t ~  ill :L tleccl :ignin>t claims of tlic gr.:lntors :m(l their  heirs 
forever is  not :I n . : ~ r ~ . : ~ n t y  : ~ ~ : ~ i n v t  e n ~ ~ ~ i n I ~ r ~ i ~ ~ e ~ ,  
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BROWN, J. This action involves title to a tract of land containing 
about 25 acres. The action is brought to restrain defendants from 
trespassing thereon. 

The land belonged to Virginia Fisher, who conveyed it to Mary J. 
Harris, who with her husband executed a mortgage thereon to Virginia 
Fisher for the purchase-money, which. has never been paid. 

On 29 December, 1903, Mary J. Harris and husband sold and con- 
veyed the land with full covenant of warranty to plaintiff. On 16 
January, 1906, .plaintiff reconveyed to Mary J. Harris 25 acres of this 
tract of land, w ~ t h  a covenant of warranty. 

Mary J. Harris and husband are both dead, and defendants are their 
heirs at  law. 

After the death of Mary J. Harris and husband, and also of Virginia 
Fisher, the purchase-money debt being unpaid, Statz Credle, administra- 
tor of Virginia Fisher, advertised the land for sale. At sale plaintiff 
demanded that the administrator sell the 25 acres belonging to Mary J. 
Harris first, and if that did not ,bring sufficient to pay the purchase- 
money debt, that the administrator then sell the remainder of the 150- 
acre tract. The administrator did this, and plaintiff became the pur- 
chaser. 

The administrator executed a deed to him for the 25 acres, which 
brought sufficient to pay the mortgage debt in  full. 

1. The fact that plaintiff had reconveyed the 25 acres to Mary J. 
Harris with covenant of warranty, even if i t  had been a full covenant, 
did not take from plaintiff his equitable right to have the 25 acres sold 
in exoneration of the remaining land which had been conveyed to him 
by Mary J. Harris, with specific warranty against i n m m h r r c n c ~ s  ~s ~?:e!! 
as a general warranty as to title. 

Plaintiff was not compelled to resort to law to enforce the well estab- 
lished equitable right if the administrator was willing to perform his 
duty in that respect. The purchase-money was the personal debt of 
Mary J. Harris, and it was her duty to pay it. 

There is no evidence or even allegation that plaintiff agreed to pay 
i t  as part of the purchase-money when he bought the land from Mrs. 
Harris. Besides, plaintiff did not warrant against incumbrances when 
he executed the deed for the 25 acres. H e  did not warrant the title, 
except as "against claims of themselves and heirs forever." 

2. The defendants contend that inasmuch as the deed from Virginia 
Fisher's administrator to the plaintiff did not set out in full that the 
terms and conditions contained in  the mortgage were complied with, 
that the sale and the deed thereunder are void. The deed in  question 
uses this language: "The said Statz Credle, administrator, did accord- 
ing to said conditions expose to public sale the property therein men- 
tioned." 
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The position is untenable, and is not ground for a nonsuit. The pre- 
sumption of law is in faror of the regularity in the execution of the 
power of sale; and if there was any failure to advertise pi-operly, the 
burden was on the defendants to show it. Jenkins 2.. Griffin, 175 N. C., 
184; Cawfield v. Owens, 129 K. C., 288; Troder v. Gant, 173 N. C., 425. 

The presumption being in favor of the regularity of the sale, and there 
being no evidence to the contrary, the sale was not void. 

3. I t  is contended that the administrator of Mrs. Harris had no right 
to sell the 25 acres separately, but that he should have sold the whole 
150 acres. 

This position cannot be'maintained. The plaintiff had right under 
the facts in evidence to have the 25 acres belonging to Mrs. Harris sold 
in exoneration of the land conveyed by her to him. 

I t  is true that the mortgage did not give to the administrator of the 
mortgagee right to sell the land in  lots or parcels, but the law vests in 
him a certain discretion in the matter, his primary duty being to see 
that the property brought the amount of the indebtedness, and his 
secondary duty being to see that the sale should cause as little injury 
as possible to others. 

The rule is stated in  27 Cyc., p. 1480: "In other cases, and unless 
otherwise directed by the mortgage or deed of trust, the question of 
selling the property en masse or in parcels Fests in  the sound discretion 
of the trustee or other person making the sale." 

If the trustee or administrator in making the sale acts arbitrarily or 
unfriendly, and so divides the land as to injuriously affect its value at  
the sale, the persons injured may seek the aid of a court of equity in  
setting aside the sale. I t  may be voidable, but is not void 

There is nothing of that nature presented by this record. 
Reversed. 

SPRUILL V. BRANNING MANUFACTURING COMPANY A N D  BATEMAN & 
BASNIGHT v. BRANNING MANUFACTURING COMPANY. 

(Filed 22 September, 1920.) 

Navigation-Navigable Waters-Fishing-Nets-Negligence-Instructions 
-Appeal and Error. 

While vessels operating in pursuance of their trade have paramount 
right over fish nets set in the lane of navigation, where the rights conflict, 
yet where both can be freely and fairly enjoyed, the right of navigation 
does not permit a trespass upon and injury to the fishing, and where the 
evidence is conflicting, the question of negligence depends upon whether, 
by the exercise of ordinary care, the vessel ought to have seen the nets 
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of the plaintiff in time to have avoided striking them and causing the 
damages complained of in the action; and a refusal of a prayer for 
instruction to this effect is reversible error. 

CIVIL ACTIOS, tried before Lyon, J., at November Term, 1919, of 
TYRRELL, upon these issues : 

"Q. Were the nets of the plaintiff, J. W. Spruill, injured by the negli- 
gence of the defendant, as alleged in the complaint? Answer : 'NO.' 

"Q. If so, what damage is the plaintiff entitled to recover? 
"Q. Were the nets of the plaintiffs, Herbert W. Bateman and L. L. 

Basnight, injured by the negligence of the defendant, as alleged in com- 
plaint ? Answer : 'NO.' 

'(Q. If SO, what damage is the plaintiffs entitled to recover?" 
From the judgment rendered, the plainti& appealed. 

Xajette d? Whitley for plaintiffs. 
T .  IV. Woodley and Jfeekins d? IlIc~llullan for defendant. 

BROWN, J. These actions were consolidated and tried as one. They 
are brought to recover damages for destruction of plaintiffs' nets in the 
waters of Albemarle Sound. The evidence tended to prow that the nets 
were set betmen what is known as Laurel Point and Bull Point, in what 
is called Bulls Bay, and were at least four or five hundred yards, as 
shown by the evidence, inside of Laurel Point lighthouse, and inside of 
the lane of navigation from the sea buoy at the mouth of the Scupper- 
nong Rirer to said l ighthoim~ The nets of Bateman and Basnight 
were set some distance in front of those of Spruill and the tug of defend- 
a n t  compnny ner~qcari l_v  h.1~7 tn rnn n - r o r  these net:: bcforc s ~ i c  rcclchcz 

d - - - A A - ' c -  

those of Spruill. During the times aforesaid, the defendant company 
was engaged in operating a tug boat named (lL4rm & Hammer," for the 
purpose of towing rafts of logs from Scuppernong River to Edenton. 
I n  running this course the said tug, by marine usages and the Inland 
Rules of Navigation, was supposed to clear the sea buoy at the mouth 
of Scuppernong Rirer, and then navigate by her compass northwest by 
one-quartcr north, clearing the Laurel Point lighthouse by a safe margin. 
When shc cleared the said lighthouse, the nest course up the sound by 
the compass is north by one-quarter south to Sandy Point, or to the draw 
i c  the Norfolk Southern bridge across the sound. This was the proper 
and usnal lane of navigation, and the nets in were well inside 
of this lane, according to the evidence. I11 making her runs to Edenton 
with the said rafts, on numerous occasions the said tug ran over the nets 
of the plaintiffs, set as aforesaid, destroying some and greatly injuring 
others. The sound at that point is fifteen miles wide, with an average 
depth in  the sound of four fathoms. According to the evidence, the 
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weather on each occasion when the i ~ e t s  xwrc Pun over mas fa i r ,  the  
water  smooth, a n d  there was n o  necessity fo r  ruruling over the  ncts. 

T h e  plaintiffs asked t h e  following instruct ion:  
"That  if t h e  jury shall find f rom the  greater weight of tllc el-idence 

t h a t  t h e  employees of defenclant ill charge of its tug sanr, o r  by  thc exer- 
cise of o rd inary  care, ought to  h a r e  secn the  ncts of the  plaintiffs i n  tinle 
to  have ax-oided s tr iking them, and did not use dne care to a ro id  i n j u r y  
to  the  nets, you \ \ i l l  answcr thc  first issne 'Yes.' " 

W e  a r e  of opinion t h a t  this  instruction should h a r e  been given. T h e  
instruction s i n ~ p l y  makes ordiiiarg ~ i e g l i g e ~ ~ c e  the test oC the defcnchi~t 's  
l iability, w l ~ i c h  i s  the t rue  rule. 36 Cyc., 166. 

Although thc  r ight  of ~ i a r i ~ a t i o n  i n  i~ar igah l ( ,  w r t c ~ s  is  ordinari ly  
paramount  to the  r ight  of fishing therein, wlwre the r ights  coilflirt, yet 
where both can  be  freely and  fa i r ly  enjoyed, the  r ight  of n a r i g a t i o ~ l  has  
no r igh t  to  trespass upon  and  in jure  tllc r ight  of fisllii~g, and  i u  such 
cases the  owners of a ~ ~ e s s r l  will he liable for  t1aillagc.s caused to fisher- 
men by t h e  ilegligei~t  lar rig at ion of their  vcssc*], :rlthough they do not 
act nlaliciously or  m a n t o ~ ~ l y .  

N e w  trial.  

LUCRETIA MIDGETT v. EASTERN CAROLINA TRANSPORTATION 
CORIPANT. 

(Filed 22 September, 1920.) 

1. Carriers of Goods-13aggagMratu i tous  Bailes?iTegligence. 
Where baggage through no dereliction of the rarrier fails to accomp;lng 

the passenger and is forwarded by it  a t  a later date without charge, the 
contract is  one of bailment for the exclusire benefit of t l ~ c  l)ililor, and 
the obligation of the rarrier is that of a gratuitous bailce, depending only 
u1)on its esercihe of the care of a prrson of ordinary prudence under the 
circumstances. 

2. Same-Instructions-Appeal and  Error .  
Where tlic carrier is only held to t l ~ c  liability of n pxtuitou\ h i l e e  in 

transporting a trunk for its parseugcr, proof of delivery to the carrier of 
the t r u l ~ k  on the day following that  of his l);rhsace, xnd the failure of 
the carrier to deliver, is evidence of its negligcncc sufficient to take the 
case to the jury, r e q u i r i n ~  an i~istrurtion as to the law rclntiug to a 
gratuitous bnilinrnt and makine a direction of :in aflirmative vcrclict on 
the issue of negligence reversible error. 

3. Instructions-Verdict Directi~lg-Evidence-Apped and Error. 
Where a verdict may he directed I)p the court on the issuc of :I cnrricr's 

negligence, i t  is rcversil)le error to do so on the issue of dam;~ges upon 
the testimony of the plaintiff as to the value of a lost trunk, the subject 
of the i~lquiry. 
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CIVIL ACTION, tried before Cranmer, J., at Spring Term, 1920, of 
DARE, upon these issues : 

"1. Was the property of the plaintiff lost and damaged through the 
negligence of the defendant ? Answer : 'Yes.' 

"2. What damage, if any, is plaintiff entitled to recover? Answer: 
'Yes, $331.75.' " 

The court peremptorily charged the jury as follows : 
"If you believe the evidence, and find the facts to be as testified, then 

the court charges you to answer the first issue 'Yes.' " 
From the judgment rendered, the defendant appealed. 

B. G. Crisp and W .  A. Worth  for plaintif. 
Meelcins & McMullan for defendant. 

BROWN, J. The defendant company is a carrier, operating steamer 
Trenton. This steamer makes daily trips between Manteo and Eliza- 
beth City. On 30 July, 1919, the plaintiff took passage on the Trenton, 
purchasing a ticket from Manteo to Elizabeth City. After reaching 
Elizabeth City, the plaintiff took passage on the gas boat Ray, operated 
under another and separate ownership, for South Mills, N. C., and paid 
for this latter passage a separate and distinct fare. On this latter trip 
the plaintiff requested Capt. Johnson of the gas boat Ray  to meet her 
trunk the next day at  Elizabeth City, upon the arrival of the steamer 
Trenton. At the time of leaving home on the early morning of the 30th, 
plaintiff had packed her trunk and left it to be sent after her the next 
d a y  T)nrina the of &c 29th the '----I- ----I '- 

---0 UA uua w a a  u t ; l L v t X C U  b U  

defendant's agent at  Manteo, who placed same i n  defendant's warehouse 
over night, and had it put aboard the Trenton next morning to be carried 
to Elizabeth City. No bill-lading, check or receipt was issued or re- 
quested, and no transportation charges paid or demanded. At that time 
it was the rule of defendant company that baggage following a passenger 
on a different date through dereliction of the company should be shipped 
only upon bill-lading, and upon payment of proper charges for trans- 
portation. On 9 August, 1919, plaintiff received the trunk on the wharf 
of the gas boat Ray at South Mills, at  which time its contents, valued 
a t  $331.75, had been stolen or removed. 

We are of opinion that his Honor erred in charging the jury per- 
emptorily to answer the  issues as above. Perry v. R .  R., 171 N.  C., 38; 
Kindley zl. R .  R., 151 N. C., 207. The trunk did not accompany the 
plaintiff as a passenger through no fault of the defendant. I t  w-as 
delivered the next day to the agent of the steamer a t  Manteo, and placed 
in the warehouse to be shipped to the plaintiff. 
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Where baggage, through no dereliction of the carrier, fails to accom- 
pany the passenger, and is' forwarded a t  a later date without charge, the 
contract is one of bailment for the exclus i~e  benefit of the bailor. The  
obligation of the carrier in such case is that  of a gratuitous bailee. 
Perry v. R. R., supra. 

Proof of delivery to carrier and of its failure to delirer is evidence of 
negligence sufficient to carry the case to the jury, but the jury should be 
instructed that the carrier is not liable, if, upon the whole evidence they 
do not find that i t  did not exercisr the care of a person of ordinary 
prudence under the circumstances. 

Again, there is no admission that  the contents of the trunk were worth 
$331.75. I t  is t rue the plaintiff testified to this, but that  was simply 
the opinion of the witness, and her opinion was not binding upon the 
jury. I t  was for the jury to fix the value. 

K e ~ v  trial. 

K. G .  I'ENKII\IAN, TRADIXG as BALTIMORE PULVERIZING COBIPANT. 
v. L. L. WINDER. 

(Filed 22 September, 1920.) 

Vendor and Purchaser-"Order Notifyw-Title--Goods Destroyed-Con- 
tract-Breach-Recovery. 

Title to goods shipped "order notify," bill of lading attached to draft, 
remains in the shipper until the draft is paid, and when the shilme~lt is 
lost in transit the seller cannot recover of the purchaser the purchase 
price thereof. 

CIVIL ACTIOK, tried before Guion, ,T., at  February Term, 1020, of 
PASQUOTAKK. 

From a judgment of nonsuit, the plaintiff appealed. 

A y d l e t t  & S i m p s o n  for plainfiff. 
T h o m p s o n  & W i l s o n  and Xeel i ins  ie- McXzi l lan  for de fendan t .  

BROWS, J. I t  appears i n  evidence that  the plaintiff and defendant 
entered into a contract whereby plaintiff agreed to sell defendant, and 
defendant agreed to buy 95 tons of oyster-shell lime f .  o. b. vrsscl a t  
Baltimore, and defendant arranged with Wathen 81 Company, ship 
brokers, of Baltimore, Md., for the schoonrr ('Mary Gaillard" to receive 
the said lime a t  Baltimore for him. 

The plaintiff did not deliver the lime to the defendant a t  Baltimore, 
and did not ship same to him open, but shipped same to be delivered a t  
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Hall's Creek, Little River, N. C., to "order notify," defendant, and 
attached the bill of lading to a sight draf t  and sent them through the  
Fi rs t  National Bank of Elizabeth City for collection. 

On the voyage from Baltimore to Hall's Creek the "Mary Gaillard" 
sank, and the cargo of oyster-shell lime was never delivered a t  Hall 's 
Creek. 

This action is brought to recover the purchase price for lime, being 
the amount of the draft  attached to the bill of lading. 

The  general rule i n  mercantile law is that  the risk follows the title. 
I f  the title had passed to the defendant, then the loss would have fallen 
upon him, and he would be liable to pay for the lime although he  had 
never received it.  I f ,  on the contrary, the title had not passed to the 
defendant, but was retained by the plaintiff, then the risk in transit 
was on the plaintiff. and he cannot recover the price of the lime. Joyce  
v. Adams, 8 N. Y., 201. We think the undispntccl evidence shows that  
the title to the lime was retained by the plaintiff for  his  own protection, 
and that  i t  was only to be delivered to the defendant upon payment of 
the draft  attached to the bill of lading. 

When the seller ships goods "to order notify," and draws for the pur- 
chase money, the title and right of possession to the property is reserved 
by the seller until the draft  is paid. N o  title passes to thc buyer, and 
any loss in transit must be borne by the seller. 24 R .  C. L., title "Sales," 
sees. 306-310; 35 Cyc., 332-333; Sims .c. R. R., 130 N. C'., 656. 

Affirmed. 

DAVIS, ADJIISISTRATOR O F  1,. (2. DAVIS, V. NORTH ('AROLINA SHIP- 
BUILDING COMPANY. 

(Filed 29 September, 1920.) 

1. En~ployer and Employee--Master and Servant-Negligencovice Prin- 
ripal-Direct Orders-Defective Appliances. 

Evidence that defendant's employee, acting under the immediate order 
of his superior, and defendant's vice principal, went beneath a heavy 
piece of timber to unfasten it so as to be drawn by defendant's derrick 
crane to ~~osition, with evidence that by reason of its defective condition 
the crane should not have been used on the occasion in question, is suffi- 
cient to take the case to the jury ullon the question of the defendant's 
actionable negligence. 

2. Employer and Employee-Master and Servan&Question of Employ- 
ment-Policy of Indemnity-Contracts-Evidence. 

Where the defendant has denied that the plaintiff's intestate was em- 
~loyed by him, and the action is to recover damages under the alleged 
negligence of the defendant as the employer of the intestate, it  is compe- 
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telit to show t11:1t the dt\fcwtlnnt 11nd taltcn out ;L 11olic.y i ~ ~ ( l ~ ~ ~ l ~ ~ i f y i i ~ x  it 
against loss for personal injuries received by its employees, including t h e  
i~itcst:lte. Clurl; ?:. Ilo~zsctT citotl and distingnisllc.d. 

3. Cont~~act s ,  \V~.ittc~~-Eri(1c1rc.e-I':II*o~-Collatc~l Matters. 
The rule escludi~lg 1i:lrol cridvlicc :LS to tllc c . o ~ ~ t e ~ ~ t s  of :I \ r r i t t w  ro11- 

tract does nut :~l l~i lg  wl1c111 thc' cont~':tct is 111(11~>1,1. ( ~ ) l l : ~ t ~ r ; ~ l  to t l l ~  iswe. 
:1nc1 its cnnt~ntq i~ not tlir~ctlg i~ir~lr(d t l l r ~ . e i ~ ~ ,  : I I I ~  is lint t11P ~111)jet't- 
111:1ttc%r in  (1isl)nte. 

CIVIL nmroh ,  tried I~cforc' C u u n o r ,  J . ,  a i d  :I jury, a t  Xarcll  Term, 
1920, of CARTE~<I,T. 

r 7 I h e  artiou is to rccowr tlnrnagcq for tlc;ltl~ of p l :~ i~~t i f f ' s  iiltcstate, 
c a n d  by a l l c~ t t l  ~lc'gligtwce of dcf~~ld: ln t  ~ ~ l i i l ~ x  he n :is claimed to be 
in  tlefcntla~~t's cniploymcl~t, Thew n a s  tlcnial of cwployme~it of intes- 
tatc, tlcfcntln~~t c~l :~ i l l~ i l~g that tlic l ) l a ~ ~ t  a ~ l d  c~~tc,rpri ie,  a t  thc time, were 
undcr control of ITl~itcd St:rtci GO\ ( ~ m c ~ l t .  T h ( w  T Y ~ S  also denial of 
any I I P ~ ~ ~ ~ C I I C E  011 pavt of c l c f c ~ ~ d : ~ ~ ~ t ,  and also pleas of contrihl~tory ilegli- 
gcrlce and assunlption of risk. 

011 iscues suhmittccl the jury rendered the following verdict: 
"1. TVas thc plaintiff's intestate killed by the negligence of the defend- 

ant, as alleged? ,Znswer: 'Yes.' 
"2. Was  Leslie G. D a ~ i s ,  deceased, a t  the time of his death employed 

by the North Carolina Sllipbuilding Company, dcfendmt ? Answer : 
'Yes.' 

"3. Did the plaintiff's intestate, by his own negligence, contribute to 
his own in jury?  h s w e r  : 'No.' 

"4. Was the death of plaintiff's intestate caused by injury due to risk 
of his employment voluntarily assumed by said intestate? h s v - e r :  
'No.' 

"5 .  TYlmt damage is plaintiff entitled to recoler of defendant 1 h 1 -  

swer : '$5,000.' " 

Judgment on ~ e r d i c t ,  and defendant excepted and appealcd, assignillg 
errors. 

Ward & Tard and X. Leslie Davis f o r  plaintip. 
J. P. Duncan for defendant. 

HOKE, J. There were facts i n  evidence tending to show that on 1 
&larch, 1918, the intestate of plaintiff, with other employees of the 
shipbuilding company, TT-ere engaged in  removing some heavy timber 
from a car and piling them on the ground near, by means of a derrick 
or crane; that  these ~ i ~ o r k n ~ e n ,  a t  the time, were under the immediate 
supervision and direction of a foreman or boss, who stood towards them 
in  the relation of vice principal, and that  the derrick crane was defective, 



76 I N  THE SUPREME COURT. [I80 

and had been for several days; that i n  attempting to remove a very 
heavy piece of timber from the car, one end of i t  lodged or became 
fastened in  some way, and the boss ordered the intestate to go i n  under 
the timber and push i t  free; that intestate, a young man, 24 years of 
age, who had been on the work about a week, proceeded to obey the order, 
pushed the timber free; the derrick failed to work, and the timber slid 
down on the intestate and crushed him to death. There was ample 
evidence of negligence, the proximate cause of the killing, imputable to 
defendant, both in the condition of the derrick and i n  the negligent order 
of the vice principal, and his Honor was clearly right in refusing defend- 
ant's prayer for instructions to the effect that if the jury believed the 
evidence they would find the issue as to the principal negligence for 
defendant. Thompson v. Oil Co., 177 N. C., 279; Howard v. Oil Co., 
174 N. C., 651; Ridge v. R. R., 167 N. C., 510. 

As apposite to the facts presented, i t  was said in Thompson's case, 
supra: "And in  this connection there are numerous decisions to the 
effect that the general directions or present and special orders of a boss 
or higher employee, one who represents the employer and stands towards 
the workmen in the position of vice principal, may be considered as a 
relevant fact when it is one from which, in  itself or in connection with 
the attendant circumstances, the fact of negligence may be reasonably 
inferred. A t k i m  a. Madry, 174 N. C., 187; Howard v. Oil Go., 174 
N. C., 651; Howard v. Wright,  173 N.  C., 339; Wade v. Contracting Co., 
149 N. C., 177; Holton v. Lumber Co., 152 N.  C., 68; Noble v. Lumber 
CO., 151 N. C., 76; Allzson 11. R. R., 129 N. C., 336; Patton 1%.  R. R., 
96 N. C., 455. 

LCXT & --I-  :- --  
A V O ~  vllly l a  au t l u p l u y a ~  supposed, as a rule, to controi the conditions 

under which the work is done, and to have a more extended and accurate 
knowledge of such work and the tools and appliances fitted for same, but 
the order itself given by the employer or his vice principal directing the 
work and the natural impulse of present obedience on the part of the 
employee are additional and relevant facts to be considered in passing 
upon the latter's conduct in reference to the issue." 

I t  was chiefly urged for error that the court admitted, over defend- 
ant's objection, evidence tending to show that the shipbuilding company 
had taken out and held indemnity insurance in reference to employees 
engaged in  this work, citing Clark v. Bonsal, 157 N.  C., 270, in  support 
of the objection. 

I t  is true that in Clark v. Bomal  the Court decided that an injured 
employee could not maintain an action for negligent injury against the 
insurance company on an indemnity policy as ordinarily drawn, taken 
out, and held by the employer for his own protection. *4pplying the 
principle, i t  has been held in several such cases that the existence and 
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contents of such a policy is not, ordinarily re le~an t  on the question of 
damages, or on the issue as to negligence, but, in the present case, the de- 
fendant was el~dearoring to maintain the position that it was not then op- 
erating the plant, and the intestate, at the time of the occurrence, was not 
in their employment. And the fact that the company had taken out 
and then held indemnity insurance for injuries to their employees was 
clearly relevant in that issue. The court was careful to restrict the 
evidence to the purpose indicated, and the exception must be overruled. - - 

I n  this connection i t  was earnestlv insisted that there was error in per- 
mitting witnesses to speak of the policies in question when it appeared 
that they were in writing and not produced. The question chiefly perti- 
nent here was not so much the contents of the policies as the independent 
fact that such policies were held, but, in any event, the policies not being 
the subject-matter in dispute bet~veen the parties nor their contents 
directly involved in  the issue, they do not come within the rule which 
excludes parol evidence as to the contents of a written paper or docu- 
ment. ~Wiles c. Walker, 179 N .  C., 479-484; Aforrisorn v. Hartley, 178 
N. C., 618. 

Speaking to the position in Xiles '  case, supra, the Court said: "Again 
it is objected that the court, over defendant's objection, allowed plaintiff 
to say that he had sublet the property at $50 per month, the objection 
being put on the ground that this sublease was in writing, but as held 
in numerous cases on the subject, the rule excluding parol evidence of 

- - 

the contents of a written paper or document applies only in  actions 
between the parties to the writing, and when the enforcement of obliga- 
tions created by i t  is substantially the cause of action, i t  does not prevail 
as to collateral matters though they may be relevant to the inquiry." 

On careful consideration, we find no error to defendant's prejudice, 
and the judgment for plaintiffs is affirmed. 

No error. 

E. R. COATS ET AL., ADMINISTRATRIX, V. A. E. NORRIS ET AL., ADMIKISTRATRIX. 

(Filed 29 September, 1920.) 

1. Courts-Discretion-New TrialeAppeal and Error. 
A motion to set aside a verdict and grant a new trial is made to the 

discretion of the trial judge, and not reviewable on appeal. 
2. EvidencsQuestions for Jury-Trials. 

Held, in this case, the evidence was sufficient to be submitted to the 
jury on the issues raised by the pleadings. 

WALKER, J., dissenting. 
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CIVIL ACTIOK, tried before B o n d ,  J., at February Term, 1920, of 
HARKETT. 

The following issues were submitted : 
"1. I n  what sum, if anything, is defendant, administratrix, indebted 

to the plaintiff, Mrs. A. V. Coats, as to which she was indemnified by 
the terms of the bond sued upon to which defendant's intestate, John E. 
Wilson, is alleged to have been surety? Answer: '$2,348, with interest 
from each date of judgment first paid in making up said amount.' 

"2. I n  what sum, if anything, is defendant, administratrix, indebted 
to the plaintiff, Mrs. A. V. Coats, administratrix of E. R. Coats, as to 
which she was indemnified by the terms of bond sued upon, to which 
defendant's intestate, John E .  Wilson, is alleged to have been surety? 
Answer : 'Nothing.' " 

From the judgment rendered the defendant, E .  J. Wilson, adminis- 
tratrix of John E. Wilson, appealed. 

Y o u n g  d! Best for plaintif f .  
J .  3'. W i l s o n  and Cl i f ford & Townsend  for defendant .  

RROTYX, J .  This action is brought to recover from the surety on a 
penal bond for money paid out by the plaintiff and alleged to be covered 
by the terms of the bond. The evidence tends to prove that E. R. Coats 
A. V. Coats and A. E. Korris were partners, trading as the Norris Dry 
Goods Company, prior to 23 May, 1910. On that date A. E. Norris pur- 
chased the interest of the other two partners in the assets of the company, 
and assumed the liabilities of said company, and executed a bond i n  the 
qllm_ cf $5,nnCI, 6 t h  Jchr, E. Wi!x, ns surcty, to ind~r;-,nify an2 h ~ l d  the 
two Coats harmless against having to pay any of the indebtedness then 
outstanding against the Norris Dry Goods Company. The complaint 
alleges that the plaintiff, A. V. Coats, was compelled to pay $2,348 of 
indebtedness which the said Norris Dry Goods Company were owing 
prior to 23 May, 1910, and seeks to recover said money from A. E. 
Norris and his bondsman, John E. Wilson. 

There are only three assignments of error. The first relates to the 
alleged error of the court in permitting the plaintiffs to introduce as 
evidence certain judgments upon the ground that there was no evidence 
to show that these judgments were founded upon an indebtedness of the 
Norris Dry Goods Company incurred prior to the execution of the penal 
bond. We are of opinion that this contention cannot be maintained. 

I t  is useless to set out the evidence or comment upon it. The issue 
was presented to the jury in a very clear and comprehensive charge, and 
has been found for the plaintiff with abundant evidence to support the 
finding. 
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T h e  second ass ignn~ent  of error  is  to the  r e f u v ~ l  to  g ran t  t h e  motion 
to nonsuit. T h i s  motion n a s  properly (jellied for  tllc rcaqon givcn. 
T h e  third assignment of crror is  to the  refusal of the  court to  set aside 
the  verdict and gran t  a nen. t r ia l .  T h i s  is a matter  ~ i i t h i n  the  sound 
discretion of the  judge, and  is not r e ~ i c w a b l e  hy us, as  has  bcen held i n  
innumwable  cases. 

N o  error. 

WALKER, ,I., dissents, because there TI-as no sufficient evitlcilce tha t  the 
judgments were based upon  debts. n-hitah v e r e  v i t l l in  the t ~ r n i s  of the 
indemnity boad. 

C .  h HARIILTON v. J. B RESTOS ~ Y D  J.  .T EDWARDS 

(Filed 29 September. 1920.) 

1. Pleadings-Cou~~terclaii~~s-Torts-Contracts-Statutes. 

In an action lrg the principal asxln-t his agent for c o l n w + m  or em- 
bezzlement the clefenilant may not ~ e t  np ac a c.onlitelcl:~im n I)rrnch Ily 
the plaintiff of hiq contract to aqwme an inclt'btedness, of the tlefencl;~nt, 
the action ariqinr in tort and the counterclaim on contract Rev.  451 

2. Kovation- Principal and Surety- Mortgages- Sotes-Extension of 
Time--Contracts-Discharge. 

The owner gave a chattel mortgt~gc. upon his prol?erty to E.. and aftel,- 
wards sold the property to plaintiff, who agreed to assume the mortgage 
without the consent of the mortgagee. ant1 afterwards the  lain in tiff sold 
the property to one 31.. with whom the mortgagee E. entered into a wrilien 
contract este~lding the time of payment of the mortgagc debt, nutl to 
foreclose the mortgage then past due. upon certain conditions of liny~nctit, 
resulting in foreclosure: H c l d ,  the mortgagor and the plaintiff were diu- 
charged from their obligations under the mortgage hy the agreement of 
the niortgagee with lI., whether regarded as  a noration or substitution 
of M. as a new paymaster. or whether they Ire considered as sureties. 

'ontracts-Xovation-Substitution of Paymaster-Agreements-Evi- 
dence--Implied Contracts. 

A contract may be discharged by agreeing to the substitution of a ncw 
partx in the place of one of the original ones, although the terms of the 
agreement' otherwise remain the same; and such assent mag be implied 
or evidenced by circunlstances and by the conduct of the parties. 

APPEAL by defendants f r o m  Conno?., J., a t  F a l l  Term, 1919, of LEE. 
T h e  defendant, J. B. Benton, executed a n d  delivered to d e f e d a n t ,  

J. J. Edwards,  a chattel mortgage oli a p r in t ing  press outfit, described 
i n  the record, to secure a certain no te ;  af terwards Benton sold the  mort-  
gaged property to plaintiff, who agreed with Benton to assume and  p a p  
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the Edwards mortgage. Edwards did not consent to this agreement. 
Later plaintiff sold the mortgaged property to Mr. McNeeley, with whom 
Edwards entered into a written agreement to extend the time fixed for  - 
payment of the debt, and to postpone foreclosure of his mortgage, which 
was then past due, upon the condition that McNeeley make payments 
on the mortgage, as provided in the agreement. McNeeley made no 
payment, and ran away. The property was sold under the mortgage. 

This action was originally brought by plaintiff against J. B. Benton, 
and was referred to W. H. Weatherspoon, Esq. The referee found that 
Benton was indebted to plaintiff in the sum of $221.05, and that plaintiff 
was indebted to Benton in the sum of $454.46, for the Edwards mort- 
gage, assumed by plaintiff in the purchase from Benton. At August 
Term, 1919, Lee Superior Court, Judge Connor ordered Edwards to be 
made a party defendant, so as to settle the equities between the parties, 
which was done. At the trial of this case, at  November Term, 1919, 
Judge Connor, upon the pleadings and evidence, submitted to the jury 
theaissue appearing of record, as to the indebtedness of Benton to Ed- 
wards on the note secured by said mortgage, and reserved the question 
of law arising upon the agreement between Edwards and McNeeley. 
The jury answered the issue according to Edwards' contention, finding 
that Benton was indebted to Edwards in the sum of $446.55. The judge 
set aside the verdict of the jury, and held, as matter of law, that the 
agreement between Edwards and McNeeley (although Benton or Hamil- 
ton was not a party to i t) ,  was a riovation, and released Benton and 
Hamilton from the original mortgage; and thereupon refused to sign 
the judgment tendered by the defendants, and signed the judgment ten- 
dered by plaintiff; which i s  ~q follnwq. 

"This cause coming on to be heard, and being heard, upon the excep- 
tions filed by the plaintiff to the report of W. H. Weatherspoon, referee, 
heretofore filed in this cause, after hearing and considering the evidence 
and argument of the counsel, the court doth adjudge: 

"First. That the plaintiff's first exception be sustained, and that the 
second exception, the finding of facts, be sustained, 'and that said second 
finding of facts be stricken from the records, and that no finding now 
be made in lieu thereof' (inserted by me, George W. Connor, J . ) ,  and 
the court being of the opinion that the liability assumed by C. A. Hamil- 
ton with respect to the Edwards mortgage mentioned in  the bill of sale 
was as grantor to hold the defendant, J. B. Benton, harmless from and 
by reason thereof, and i t  further appearing that a final judgment with 
respect thereto cannot be rendered binding upon all parties that they 
may be concluded thereby, unless J. J. Edwards be made a party, it is 
ordered that J. J. Edwards be made a party defendant; that process 
issue to bring him in ; that he have leave of court to file pleadings against 
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the plaintiff and defendant, either, if he be so advised, to enforce or 
have determined any liability claimed by him by reason of said mortgage 
and the note secured thereby; that plaintiffs and defendants have leave 
of court to file such pleadings as they may be advised for such purpose; 
and i t  appearing that the plaintiff Hamilton has offered for filing such 
pleadings, it is ordered that  the same be filed, and that the dcfcndant 
Edwards have 30 days to file answer thereto, after the service of sum- 
mons, and the defendant Benton have thirty days as of this term to 
answer the same. I t  is further ordered that no costs be taxed against 
the defendant Benton, upon the trial of such issue as may be raised 
thereby. 

'(Second. That plaintiff's exception to the referee's second conclusion 
of law is sustained, and a finding with respect to the matters set out 
therein shall hereafter be made, based upon the findings of a jury 11po11 
the matters of fact involvcd therein, and necessary to a decision before 
any conclusion of law can be made. 

"Third. The exception of the plaintiff that the referee erred in not 
holding as a matter of law upon the facts found that J. 73. Benton 
received and took into his possession as agent and servant of the plaintiff 
the sum of two hundred and twenty-one and 5,400 dollars, and that 
he had failed to account for the same; that the plaintiff is entitled, as 
a matter of lam, to have judgment against the person of the defendant 
is sustained, and the court holds, as a matter of law, that the plaintiff 
is entitled to such judgment. Except as herein noted, the findings of 
facts and conclusions of law of the referee are affirmed and adopted by 
the court. 

"Upon the foregoing, the court doth further adjudge that the defend- 
ant, J. B. Benton, is indebted to the plaintiff, C. A. Hamilton, in the 
sum of two hundred and twenty-one dollars and five cents, with interest 
thereon from 1 October, 1914; and upon the return of an  execution 
therefor, unsatisfied, in whole or in part, that execution issue against 
the person of the defendant according to law. I t  is further ordered that  
execution shall not issue upon the foregoing judgment until an  issue 
that may be raised between the parties and J. J. Edwards shall have 
been determined, and that  the question of costs as between the original 
parties is reserved until after such issues may have been tried. I t  is 
further ordered that the two items of $25 each, found by referee to have 
been paid to Edwards by Benton, shall be credited to Benton in final 
accounting between him &nd Hamilton." 

The case being further heard afterwards, the judge modified the 
former decree, and ordered that the verdict i n  favor of Edwards and 
against Benton be set aside, and held, and finally so adjudged, that the 
written agreement between McNeeley and Edwards released, and dis- 
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charged, both plaintiff and Benton from any further liability on Ben- 
ton's note to Edwards, and the mortgage securing the same, rejected 
the two payments of $25 each as credits on the mortgage debt, and held 
that they are not proper offsets to plaintiff's claim, they having been 
applied to the Fisher note, and that plaintiff is not indebted to Benton 
on the latter's counterclaim, or in any amount, and further adjudged 
that plaintiff recover of Benton $225.05, with interest from 1 October, 
1914, being the amount wrongfully conv~rted by Benton as agent of 
plaintiff, and that execution issue on said judgment, and that, upon a 
return thereof unsatisfied in whole or in part, execution issue against 
the p~rson  of Bcnton, as provided by law, and further adjudged the 
costs of the action against Benton, except a certain amount which he 
adjudged against both Benton and Edwards, and providing that upon 
payment of the cost adjudged against him, Edwards should be allowed 
to have the judgment for costs against him and Benton assigned to some 
other person as trustee for Edwards' use and benefit, as the law directs. 

Defendants appealed. 

H o y l e  & H o y l e  for plaintif fs.  
B ~ a u , e l l  & ,4Iilliken for de fendan t  Ben ton .  
E. L. G a u i n  for defendant  Edwards .  

WALKER, J., after stating the case: We need only decide a few ques- 
tions so as to eliminate the immaterisl ones f rom the case. and thus 
simplify those really presented, on the merits, and material to the deci- 
sion of the case. 

First T ~ P  ~ m ~ n t ~ r r l n i m  cf Rt.nt~n f e y  hren& sf c~r,tr;ct by p!aintiff 
Hamilton is inadmissible, and cannot be set up against the plaintiff's 
cause of action for the conversion or embezzlement-of  ent ton-as d a i n -  
tiff's agent. One is a tort, the embezzlement, and the other is a contract, 
that is, the assumption by plaintiff of the debt due by Benton to Ed- 
wards, which is evidenced by note, and the breach of that contract. 
They were two different and distinct transactions. Both did not "arise 
out of the transactions set forth in the complaint," nor was the one in 
contract "connected with the subject of the action," but they were for- 
eign to each other, so that one cannot be a counterclaim against the 
other. Rer., 481; Street  v. Andrews ,  115 N. C., 417; Bazemore  v. 
Rridgers ,  105 N.  C., 191. I t  is said in S m i t h  v. 170ung, 109 N.  C., 224: 
"A party cannot set up a counterclaim to an action for tort, matters 
which arise out of a contract unconnected with the transaction sued on.'' 

I t  is said in 34 Cyc., pp. 662 and 663: "In actions sounding in tort 
a counterclaim not connected with the subject of the action nor arising 
out of the transaction forming the basis of the plaintiff's cause of action 
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will not be allowed, and thus counterclaims disconnected with the trans- 
action sued on, or with the subject of the action have been disallov-ed 
in  actions for conversion." See, also, the following cases to the same 
effect: S c h e u n e r t  u. K a e h l e r ,  23 Wis., 523; S c h a e f e r  2.. E m p i r e  Lifh. 
Go., 28 N. Y. App. Diu., 469; 51 N. Y. Suppl., 104; C h a m b e r s  v. Lewis, 
11 Abbott's P r .  (S. Y.),  210, Aff . ;  25 S. Y., 454 (16 Abbott's P r . ,  433). 

Second. I t  can make little or no difference whether Benton and 
Hamiltoll are discharged from liability upon the note and mortgage 
given by Benton to Edwartls, by novation, or, in other words, by the 
substitution of a new and sole paymaster under the agreement between 
Edwards and McNeeley, or  whether they or either of them is discharged 
by an  extension of time for payment given for the ease and accommoda- 
tion of the debtor, and to the prejudice of his sureties-so that  in the 
end they are discharged, or either of them is released. TTiewing them 
as sureties, for the sake of argument, when Benton sold to Hamilton 
he became surety to the latter, who became principal debtor to the 
creditor, Edwards, if Edwards col~sented thereto, and when Hamilton 
sold to XcNeeley, he became surety to the latter, and Renton arid Hamil-  
ton were entitled to the usual rights of sureties. Edwards could not 
extend the time of payment to McNceley without thc consent of Henton 
and Hamilton, or, if lie did so, they were tlischargetl. 

I t  coiild have been, if so agreed, that, by the scveral transfers or sales, 
a new paymaster, or principal debtor (McNeeley) 1% as finally s~ibstituted 
with the other t v o  as sureties. Il'oodcocli v .  Bos t i c ,  118 N. C., 822; 32 
Cyc., 191 to 195. Rut  if this had hccn so, extension of time for payment 
or performance to the debtor, under a binding contract, dischargrd the 
surety, nl~lcss lie conrented thcreto. Stni th I . .  IIays, 54 S. C., 321; 
T J t ~ r n f o n  1 % .  Y1l~o).i i fo?z,  63 IU. C'., 2 1 1 ;  F i f f i  I $ .  X c s s i i l i  Grocery  Po., 134 
x. C., 463. 1!11t i11c.r~ \ \ ; I \  110 i i~cli  c.o11.(811t. rl'll~z rc,nson of the rule is 
that, whew tlicrc are snrctics, :lC $0011 21s a debt is due and payable, if 
tlie p r i ~ ~ c i p a l  tl(,htor docs 11ot pay it, tlic s ~ w r ~ t y  may pay it and inlme- 
diatcly suc thc pri~icipal  for rrlorlcy p i t 1  to his use. I f ,  therefore, the 
creditor agrws nit11 tlic pr i t ic ip l  dchtor ill such nianner as that he ic 
b o u ~ d  by the agrcLtmrtit to po>tporw the. day of payment, he puts it out 
of the poner of the surety to pay the d ~ b t  anit lsue tlie principal, and 
he thcrcby puts the iurf ' t ,~ ill j ~ o p a r t l ~ ;  ant1 the surety, being no party 
to the l l t v  c40~ltract for i n d ~ ~ l g o w c ,  i i  (l~scharged from a11 liability. 
S c o f f  1 % .  I la r r i s ,  76 N. (I., 205. 111 rcgard to this prii~ciple, 32 Cyc., a t  
11. 191, say.: " ' I 'h  rule is well scttlctl that if a creditor or obligee, by 
a valid ant1 b i~~ t l ing  agrecrncnt, witl~oilt the assent of the surety, gives 
further time, for payment or performmlce to the principal debtor, the 
surcty will be discharged. . h d  wliere two persons are bound for the 
same debt, and there is an obligation 011 the part  of one to exonerate the 
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other, in  the event of payment being enforced against such other, and 
this is known to the creditor, then the creditor cannot extend the time 
of payment to the party ultimately liable without discharging the other 
debtor, even though such debtor occupies the ~os i t ion  of a principal 
debtor to the creditor, as where debtors become sureties by another 
assuming the indebtedness." See, also, Tuchy v. Woods, 122 Calif., 665; 
Union Stove, etc., Works v. Camusll, 48 Kansas, 689 ; Steele v. Johnson, 
96 Mo. App., 147; Long v. Patton, 43 Texas Civ. App., 11; Calvo v. 
Davis, 73 N. Y., 211 (29 Am. Reports, 130), and 8 Hun., 222. The 
fact is that the mortgagee (Edwards) had full actual notice of the 
relation of the parties when he dealt with McNeeley, and, besides, he 
knew, and could not avoid knowing, that Benton was the original debtor, 
and he also knew that Hamilton, with whom he dealt in the substitution 
of McNeeley as debtor, had acquired Benton's rights. H e  acted with 
his eyes open-no man had better knowledge of the facts-and he de- 
liberately and substantially so changed the original contract as to extin- 
guish all claim on both Benton and Hamilton by the novation, or if 
they had remained as sureties, the extension of time by him to McXeeleg 
would have discharged them as such. There is no way you can look at 
the case without concluding that Beriton and Hamilton are no longer 
liable for this debt. 

But we are of the opinion the judge was right in holding that Mc- 
Neeley was finally and fully substituted for Benton and Hamilton as 
sole paymaster and debtor, Benton and Hamilton being retired as sure- 
ties and discharged from all obligation whatever. This is the correct 
view of the facts, but whichever way is given (quacunque via data), 
whpthpr theY were dill ~ ~ r ~ t i ~ ~  cr McPJee!ey hnc-rrLe t h ~  dcbtoy, thcj. 
are finally acquitted of all liability. 

Third. A contract may be discharged by a change in the parties 
thereto; as by the substitution of a new party in the place of one of the 
original parties by the agreement of all, although the terms otherwise 
remain the same, which is fully discussed in Redding v. Vogt, 140 N. C., 
562. This is a species of novation by assent of the parties thereto, and 
may exist in more complicated form than the simple form of which the 
above is an illustration. Such an assent may be implied, and such 
substitution and discharge may be evidenced by circumstances and by 
the conduct of the parties, showing an acquiescence in  the change. I t  
is not necessary, so long as they all finally consent in  time, that they 
should all consent a t  the same moment. Elliott on Contracts, vol. 1, 
see. 1867, citing numerous cases to sustain the text. See, also, Lester v. 
Bowman, 39 Iowa, 611, citing and approving Tatlock v.  Harris, 3 T .  R., 
174, and Heaton v. Angier, 7 N .  H., 387. I n  the first case i t  is said: 
"In neither of those cases was there an express agreement to discharge 
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the first debtor, but in  both of them the agreement to accept another 
paymaster, and the agreement of the other to pay effected such a dis- 
charge." I t  has been repeatedly held in this jurisdiction that a firm 
agreement to accept another paymaster, in  the place of the former one, 
based upon a consideration, discharges the original debtor, whether 
principal or surety, from personal liability. Barnhardt v. Star Mills, 
123 N. C., 428; Clark on Contracts (2  ed.), 480. Tested by these stand- 
ards, the transaction may have amounted, in our view, to one form of 
novation. Benton had already agreed in advance, and in writing, with 
Hamilton that the latter should "become solely responsible for the two 
claims." Hamilton procured Edwards to execute with McNeeley a 
written agreement by which Edwards agreed upon MclVeeley as his 
paymaster. McNeeley expressly promised to pay the debt, and thereby 
made himself responsible therefor; and Edwards accepted this promise 
to pay. One (that is, McNeeley) promised to pay a certain amount in 
fixed installments; the other accepts this promise and changes thereby 
the due date, and postpones the maturity of the debt and mortgage. 
This discharged Hamilton and Benton, whether by reason of the exten- 
sion of time for payment, or by the substitution of a new and sole 
principal. 

We have referred to some of the facts of this case, as now presented, 
merely to illustrate the principles which controlled the final decision 
of it. They are admitted, or practically so, at  least, and as thus put 
before us without substantial controversy as to what they are, we con- 
clude that they authorize Judge Connor's judgment. 

As to the questions of law reserved, including those relating to the 
counterclaim of Benton and the judgment in favor of Hamilton against 
him, the decision of the judge thereon is approved. The counterclaim 
will be stricken out, and the judgment in  favor of Hamilton against 
Benton will stand, and process to enforce i t  d l  be issued, as ordered by 
the judge. I n  all other respects, the judgment is also affirmed. 

The case is  remanded with directions to proceed further therein, as 
ordered by the court below in its final judgment, and as the law requires. 

No error. 
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(Filed 29 September, 1920.) 

1. Trespass-Estateelife Estates-Evidence-Nonsuit. 
A tenant for life in possession of the lands may recover nominal dam- 

ages for trespass thereon, and a motion for judgment as of nonsuit upon 
the evidence is properly disallowed. 

2. Trespass-Evidence-Admissions-Survey-Cots Supervision. 
Held, under the admissions in this action of trespass, a certain portion 

of the land awarded to the defendant should be marked under the super- 
vision of the court to avoid future litigation. 

APPEAL by defendant from Connor, J., a t  the November Term, 1919, 
of HARKETT. 

This is an action to recover damages for trespass on land by entering 
thereon and cutting valuable timber trees. 

The plaintiff alleges that he is the owner in fee of the land described 
in the complaint, and in possession of the same, which allegation is 
denied by the defendant. 

I t  is not denied that the plaintiff was the owner of the land for life 
at  the commencement of the action. 

At the conclusion of the evidence, the defendant moved for judgment 
of nonsuit on the ground that the action is one to recover damages for 
injury to the inheritance, and that the plaintiff, as life tenant, cannot 
maintain the action. 

The motion was overruled, and the defendant excepted. 
There was a verdict nnA judgment fer thn $&tiff, n::d tEl~ dcfc:ldn:lt 

appealed. 

Godwin & Williams, Baggett & Mordecai, and C. L. Guy for plaintiff. 
E .  F. Young and Clifford & Townsend for defendant. 

ALLEN, J. There is authority for the position that a tenant for life 
may recover all of the damages to the inheritance, but this does not seem 
to be the prevailing rule (Rogers v. Atlantic Company, Anno. Cases, 
1916, c. 877, and note), although i t  was held in Wheeler v. Tel. Co., 172 
N.  C., 11, that one in possession, nothing else appearing as to title, may 
recover the entire damages against a wrongdoer, but however this may 
be, one in possession may, in any event, recover nominal damages for 
the wrongful entry into the land, although he suffers no substantial 
damage. Frisbee r .  Barshall, lam. C., 763. 

This being true, the plaintiff, as life tenant, can maintain this action 
for an entry upon the land of which he was in  possession, and he has in 
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this Court waired all claim to recoTer substantial damages, and has 
agreed that  his recovery of damages be stricken from the judgment. 

The pleading is sufficient, as it not only alleges title but possession, but 
if i t  was otherwise, we would grant the motion of the plaintiff to amend 
as i t  appears to us the action has been tried on its merits and the defend- 
ant  has not been deprired of an,v defense. 

The  judgment, therefore,  ill be affirmed, except the recovery of dam- 
ages will be stricken out, and it will be further modified so that  the 
plaintiff will not recorer "that portion of the land in dispute represented 
by the said triangle on the court map, vhich  is included in  the defend- 
ant's cultivated field," as this is in accordance with the admission of the 
plaintiff appearing of record. 

The cu l t i~a t ed  field corered by this admission ought to be marked 
under the super~is ion  of the court, so that future litigation may be 
auoided. 

Modified and affirmed. 

J. H. JERSIGAN ET AI,. V. L. B. EVANS ET AL. 

(Filed 29 September, 1920.) 

1. Estates-Husband and W i f e L i f e  Estates-Entireties-Wills. 
A life estate held by the testator's son and his wife under a devise made 

to them jointly, holds the estate in entirety. 

2. Wills-Estates-Remainders-ContingencieePowers of Sal-Deeds 
and Conveyances. 

A testator devised lands to his two sons. J. L. and J. H., for life, and 
by codicil, added the name of the wife, upon the same conditions and limi- 
tations, to be equally divided, then to their children, and upon the con- 
tingency that should one of them die without leaving a child, then t o  the 
other son of the testator for life, and at his death to his children, and to 
revert to the testator's general heirs should the grandchildren die without 
issue: but a conveyance by the grandchildren would "he good" in the 
case of their death without children. Both J. L. and J. H., the two so~ls, 
heing dead, the children of the latter and the grandchildren of the testator, 
together with their mother. would conrey the purchaser a good fee-simple 
title, there being no pcwihility of future children of the marriage of J .  H.; 
and that the clause in the will under which the conveyance was made 
would prevent the land going over under the prior clause of the will. 

Appeal f r o q  Decin, b., at April Term, 1920, of BERTIE. 
Plaintiffs agreed to sell certain land to the defendants, who refused 

to comply viitli the contract because, aq they alleged, the title con~eyed 
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to them by the deed tendered is defective. I f  the title is good and inde- 
feasible, they are ready and willing to pay the purchase money and take 
the deed. 

The question as to the title arises upon the construction of the second 
clause of Mrs. Sallie D. Holley's will, dated 25 November, 1885, and 
the codicil to the will,' dated 15 March, 1592, which are as follows: 

"2nd. I loan to my two sons, D. L. Jernigan and John R. Jernigan, 
during their lives, all the real estate given me by my late husband, 
Augustus Holley, to be equally divided between them in value, and after 
their death I give i t  to their children in  fee simple, except in case of 
their death without issue, and in  case of the death of either J .  L. Jerni- 
gan or Jno. H.  Jernigan without a living child a t  his death, I loan the 
share of the real estate of the one dying first to his surviving brother 
during his life, and after his death I give i t  to his children, and in  the 
case of the death of my grandchildren without children, then the real 
estate so devised and given to them shall revert or come back to my 
heirs a t  law; but in the case the real estate so devised or given to my 
grandchildren shall be sold by them, the title conveyed by them to the 
purchaser shall be good in case of their death without children. I n  the 
division of my real estate, I desire and direct that Ashland, and the 
place known as Gaskins, be allotted to D. L. Jernigan as a part of his 
half interest, and that the Hermitage be allotted to Jno. H.  Jernigan as 
a part of his half interest. The fishery known as the Hermitage fishery 
I loan to them jointly,-to be enjoyed by them equally and alike, and 
after their death I give i t  to their children in  the manner the other 
real estate is given." 

"T nrlrl the  fcllcmr;nrr - -  cnrl;c;l . te rn, ylJ &11. . T h -  A-u Uuu. oL---  b "I -P --- I-"" b u c u c . b  A-+-+- 

which in  my will I have given to my son John H. Jernigan, I give 
instead to the said John H. and his wife, Lizzie B. But I impose upon 
the estate in  the hands of the iwo exactly the same conditions and limita- 
tions which I imposed on the same in the hands of John H. Jernigan 
alone. The only change I mean to make by the codicil is to add Lizzie 
B. Jernigan's name to that of John H. Jernigan whenever in  said will 
property is given to him." 

J .  H. Jernigan bought the interest, other than his own, in  the Hermit- 
age farm and fishery, and has died since this proceeding was begun. 

The deed which was tendered to the plaintiffs is signed by L. B. Evans, 
Francis Gilliam, John H. Jernigan, Elizabeth B. Jernigan, Alexander 
Bell and wife, Elizabeth J .  Bell, the latter, who was Elizabeth Jernigan, 
being the only child of John H.  and Elizabeth B. Jernigan. I t  is 
alleged in  the complaint that D. L. Jernigan died on 28 July, 1893, and 
left surviving him a son, George C. Jernigan, and a daughter, Sallie 
Jernigan Mitchell, wife of J. R. Mitchell, who claim a contingent inter- 
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est in the land, under the will of Mrs. Holley, as her heirs, and who have 
been made parties by publication, they being nonresidents, living in 
Washington, D. C. Sallie J. Mitchell is the nonresident guardian of 
George Jernigan, who is non compos mentis, S .  W. Kenney has been 
appointed guardian ad litem of James J. Mitchell, Dennie Lewis 
Mitchell, who are minors, and George C. Jernigan. 

The court being of the opinion that plaintiffs cannot convey a good 
and indefeasible title to the defendants, L. B. Evans and Francis Gil- 
liam, dismissed their action and taxed the costs against plaintiffs, who 
excepted to the judgmerit and appealed. 

Wm. Leigh Will iams for plaintiffs. 
Wins ton  & Natthazc?~ for defendant. 

WALKER, J., after stating the case: We do not understand why the 
plaintiffs cannot pass a good title to the defendants Evans and Gilliam 
to the land described in the contract. By the will and codicil, the land 
in question was devised to J .  H. Jernigan and his wife Lizzie B., for 
their lives, and they held by entireties, although they had but life 
estates. Todd i s .  Zachary,  45 N .  C., 286;  Jones z2. P o f f ~ r ,  89 N .  C., 
220; Simonton v. Cornelius, 98  N. C., 433. They held the land just as 
did J. H. Jernigan by thc terms of the original will, before the codicil 
was added. J .  H. Jernigan is dead, and, of course, he and his wife can 
have no more children. The deed of Mrs. Jenigan, and her daughter, 
Mrs. Bell, and her son-in-law, Alexander H. Bell, mill pass a good title, 
unless their estate is affected by the clause devising the land over to testa- 
trix's heirs provided Mrs. Bell, her grandchild, should die without chil- 
dren. But this cannot be, as there is a further provision that a sale and 
deed by the grandchildren shall be sufficient to pass a valid title to the 
purchaser, in case of the grandchildren's death afterwards without 
children. This language is very plain and easily understandable. I t  
can have but one meaning, which is, that though it is provided in the 
will that, if the grandchildren should die without children, the land 
should go to the testatrix's own heirs, yet if the grandchild re^^ shall havc 
sold and conveyed the land, the purchaser shall acquire a good title. 
This would, of course, prevent the land from going over under the prior 
clause in  the will. 

I t  is therefore unnecessary to consider or discuss the other question 
suggested as to how, if at all, the rule against perpetuities may affect 
the question, as there could be no perpetuity. Thc further limitation 
to ulterior devisees would be cut off. 

Our opinion is that there was error in the ruling and judgment of the 
court, which is reversed, and judgment will be entered in the court below 
for plaintiffs accordingly. 

Reversed. 
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W. W. COLE AND WIFE, ALICE, v. GEO. E.  THORNTON. 

(Filed 29 September. 1920.) 

Estates - Estates Tail- Statute- Fee-- Limitation- Contingencies-- 
Heirs at Law. 

An estate to testator's wife for life, then to their named daughter and 
her children, if any, but should the latter die leaving no children, then 
to the heirs at law of testator's wife. The wife being dead, and the 
daughter being her only heir, and there never having been children born 
of the daughter, the latter takes an estate tail .converted by the statute 
into a fee-simple title, and should she never have children she mould take 
as the heir at Taw of her mother; and, in either event, her deed w~uld 
be a valid conveyance of an absolute fee-simple title. 

APPEAL by defendant from D e v i n ,  J., at the August Term, 1920, of 
JOHKSTON. 

This is an action to recover the purchase price of a tract of land, the 
defendant refusing to pay and to accept the deed tendered upon the 
ground that the plaintiffs do not own an indefeasible title in fee. 

The plaintiff, dlice Cole, claims under item seven of the will of W. G. 
Yelvington, which reads as follows : 

"Item 7. I give and devise all the remainder of my real estate, wher- 
ever situate, to my wife, Mary J. Yelvington, during her natural life; 
then to my daughter Alice and her children, if ally; but if my daughter 
Alice die leaving no living issue, then to the heirs at  law of my wife, 
Mary J. Yelvington." 

I t  is agreed by the parties: 
'(1. That the said W. G. Yelvington was the owner in fee of the above 

described lot at  the time of his death, and that it was a part of the lands 
conveyed by said item seven above set out. 

"2. That Mary J. Yelvington died on .. June, 1920, and that Alice 
Cole, one of the parties hereto, is the same person named as 'my daughter 
Alice in the above item of said will, and that she is the only child and 
heir at  law of both W. G. Yelvington, deceased, and Mary J. Yelvington, 
deceased; and that she has 110 children, and has never had any child or 
children." 

Judgment in faror of the plaintiff, and defendant appealed. 

Ed. S. Abe l  for plaintiff. 
ParEer & Mart in  for defendant .  

ALLEX, J .  The doubt that arises as to the title is upon the contin- 
gency that children of the plaintiff Alice niay be hereafter bor~i, and 
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would be well founded if thr dcrise to the children was in ren~aindcr to 
take effect after the death of Allice, as "a bequest or use liinitccl to the 
children of ,I. after an estate to her for life remains open, so as to takc 
in all the children she may have at her death." Dupree v. Dupree, 45 
N. C., 168, approved in P o w e l l  1 , .  Powell, 168 N .  C., 562. 

The devise is to "Alice and her children," and ''As early as the time 
of Lord Coke, it was held in Wild's case, 6 Rep., 17, that where lands are 
devised to a person and his children, and he has no child at the time of 
the devise, the parcnt takes an estate tail; for it is said that 'the intent 
of the devisor is manifest and certain that the children (or issues) 
should take, and, as immediate derisees, they cannot take, because they 
are not in rerunt natura; and by way of remainder they cannot take, for 
that mas not his (the devisor's) intent, for the gift is immediate; there- 
fore, such words shall be taken as words of limitation.' But, it is said 
in the same case, that 'if a mall d ~ r i s e  land to *I-\. and his children or 
issue, and he thcn has issue of his body, there his express intent may 
take effect according to the rule of the common law, and no manifest 
and certain intent appears in the will to the contraryi and, therefore, 
in such case they shall have but a joint estate for life.'" Xoore ?. 

Leach, 50 N.  C., 90. 
The principle that an estate to A. and her children, when there arc 

children, "vests the present interest in them as tenants in common7' is 
affirmed in  Candor c. Secrest, 149 N. C., 205, and in Czdl~ns v.  Cullens, 
161 K. C., 344, and that if there are no children, that A. would take an 
estate in tail at common law, which has been converted into a fee by 
statute, in Silliman 2). IIThitaker, 119 N .  C., 92; Lewis u. Stancil. 151 
X. C., 326, the Court saying in the last case: "In Silliman 2.. Whitaher, 
119 N.  C., 92, it mas said: 'It was settled in Wild's case, 6 Rep., 17 
(3 Coke, 288), decided 41 Elizabeth, that a devise to B. and his or her 
children, B. having no children when the testator died, is an estate tail. 
I f  he have children at  that time, the children take as joint tenants with 
the parent. This has been uniformly held in  England.' The late case 
in the House of Lords, Clifford v. Koe, 5 App., 447, was cited, which 
approved Wild's case, opinions being delivered seriatim by Lord Chan- 
cellor Selborne, Lord Hatherly, Lord Blackburn, and Lord Watson, who 
unanimously sustained Wild's case, stating that 'for these three hun- 
dred years it has been the uniform ruling in England.' " 

This being the correct rule of construction, and it being kept in mind 
that the life tenant, Mary J. Yelvington, is dead, and that no children 
have ever been born to the daughter Alice, the devise would read to "my 
daughter Alice in fee, but if she die leaving no living issue, then to the 
heirs at law of my wife, Mary J. Yelvington," and, if so, if children are 
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born, she has the fee, and if there are no children, she would still be the 
owner in fee as the only heir of Mary J. Yelvington, and, in either 
event, can convey in fee. 

We are therefore of opinion the deed of the plaintiffs will pass a good 
title. 

Affirmed. 

S. A. STARR AND WIFE V. J. L. O'QUINN A N D  WIFE. 

(Filed 29 September, 1920.) 

1. Arbitration-Notice-EvidenceRight of Party-Invalid Award. 
A party to an agreement to arbitrate a controversy wherein a third 

person shall be called in in case of disagreement of the two selected by 
the parties, is entitled to notice of the disagreement and the selection of 
the third person, and to introduce his evidence; and where he has been 
deprived of this right the award will be invalid. 

2. S a m e T r i a l  by Jury. 
When an arbitration has been entered upon by the parties to a contro- 

versy, and the award arrived at is declared invalid by the court, a party 
thereto may not rightfully demand that the matter be referred to the 
arbitrators for their action, or complain of the trial by jury. 

3. SamsEvidenc+Declarations. 
A statement filed by a party before arbitrators as to the amount of his 

damages is but his own unsworn declaration or statement on a trial by 
jury, in the Superior Court, where the controversy is being tried after 
the award has been declared invalid, when offered as substantive evidence 
~ : ~ i i e ,  a i d  its ti&ik~iKi BS Such is revers;'uis error. 

APPEAL by defendants from Bond, J., at the May Term, 1920, of 
WAYXE. 

The defendants leased to the plaintiffs, for five years, at  a fixed rent 
of $660 a year, payable in  monthly installments of $55 each, a lot in  
Goldsboro, N. C., on Ash Street and Carolina Avenue, on which was 
standing a greenhouse and other buildings and improvements. I t  was 
stipulated that upon six months notice from the defendants, the plaintiffs 
should vacate the premises and surrender them to defendants, the ques- 
tion of damages sustained by the plaintiffs to be determined by arbitra- 
tion, each party to select one of the arbitrators, and in case of disagree- 
ment between them, the arbitrators, they to select a third person as an  
additional arbitrator. Notice to quit was given by the defendants, and 
plaintiffs surrendered the premises a t  the expiration of the six months. 
Arbitrators were selected by the parties, according to the terms of the 
contract, and proceeded to hear the parties and their witnesses, and to 
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assess the damages, but they disagreed. A third party was called in, 
but no notice of his appointment was given to the defendants, and no 
notice of the further proceedings. There is an allegation that the arbi- 
trator selected by the defendants did not assent to his appointment. 
An award was made, and this action was brought to enforce it. At the 
trial the presiding judge held that the award was invalid, and proceeded, 
without apparent objection, to try the case by a jury upon the following 
issues, which were answered as stated : 

"1. I s  the alleged award referred to in the complaint in this cause 
valid and binding on the parties? Answer: 'No.' 

"2. What damage, if any, are plaintiffs entitled to recover of defend- 
ants because of having to remore buildings and surrender possession of 
the land referred to in the complaint 1 Answer : '$2,152.' " 

The defendants moved to set aside the award and recommit the case 
to the arbitrators, which motion was denied. Defendants excepted. 
They then moved to nonsuit at  the close of plaintiffs' testimony, and 
at the close of all the testimony. This motion was also denied. De- 
fendants excepted. 

The plaintiffs mere penmitted, during the trial, over defendants' objec- 
tion, to introduce in  evidence a statement of his damages, which had 
been theretofore filed with the arbitrators, and i n  which he stated his 
damages 'to be, in his opinion, as much as $3,698. Defendants excepted. 

The plaintiff testified: "I did not issue any papers to Mr. O'Quinn 
of the time and place of meeting of the arbitrators, and so far  as I know 
he had no notice of it, and did not appear and give evidence. I filed 
with the arbitrators the statement handed to me." 

The court instructed the jury to answer the first issue "No," and 
proceeded to charge the jury as to the damages. 

The prayer of defendants' answer is as follows: 
"1. That the award made by the arbitrators be set aside. 
"2. That they be permitted to offer evidence and be given the oppor- 

tunity to hear the evidence and contentions of the plaintiffs, and, after 
hearing the contentions of both parties, that a jury be allowed to pass 
upon the issue of damages. 

"3. For the costs of this action, and for such other and further relief 
as to the court may seem just and proper.'' 

J .  L. Barham and Dickinson & Land for plaintiffs. 
J .  31. Broughton for defendants. 

WALKER, J., after stating the case: The defendants were entitled 
to notice of the appointment of the third arbitrator, and the place 
where the case would again be heard, and to an opportunity for intro- 
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ducing testimony and being heard in  the case. This is the accepted 
principle ( B r a y  v. Staples, 149 N.  C., 89)) but it was not observed in 
the trial before the arbitrators. The judge, therefore, was right when 
he held the award to be invalid, and he was also right when he proceeded 
to try the case upon its merits with a jury, and refused to remand the 
case to the arbitrators. The defendants asked for a trial by jury in 
their answer, and, having assented to the same, they will not now be 
heard to claim that they werc entitled to a trial by the arbitrators, taking 
thereby two chances for success in the case. This rule was clearly stated 
and applied in Brown v. Chemical Go., 165 N.  C., 421. 

But we are of the opinion that the learned judge erred in admitting 
in  evidence the statement of his damages filed by plaintiff with the 
arbitrators. I t  was not used to corroborate the witness, S. -1. Starr, 
because he testified to nothing requiring corroboration, nor was i t  offered 
for any such purpose. The record merely shows that plaintiff offered 
the statement as substantive evidence of his damages, and defendants 
interposed an objection, which was overruled, and defendants excepted. 
I t  was not substantive evidence of the truth of its contents, but merely 
an  unsworn declaration, or a statement of his damages, and it should 
not have been permitted to be introduced as evidence to establish the 
quantum of the plaintiffs' damages, it not being competent for that 
purpose. 

This is sufficient to dispose of the appeal, and, therefore, we need not 
consider the other questions, and especially the one raised as to the rule 
for assessing plaintiffs' damages, as i t  may not be presented on the next 
trial in precisely the same form as i t  is now. If we should express our . . 
A,,,,,, ,,,,,,, :,,, :+ ,,,A ,",, 4 - A  h ,,,, Pc,, +h,+ 7.7- --7--- 2-- :2 : -^ .  
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hypothetically upon a very important question, and only have "our labor 
for our pains." We may refer, without expressing any opinion upon 
the matter, to Sloan v. Hart ,  150 N .  C., 269, where a somewhat similar 
question was discussed. 

The case will be remanded with directions for a new trial because of 
the error indicated by us. 

New trial. 
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GEORGE EXUJI ET AL. v. R. E. CHASE. 

(Filed 29 September. 1920.) 

1. Courts-Jurisdiction-Clerks of CourtStatutes-Issues-Procession- 
ing-Title. 

When, upon answer filed in a processioning proceeding. the clerk, with- 
out objection, transfers the cause for trial, the Superior Court acquires 
jurisdiction under Rev.. 614, to determine the matter, and a motion to 
rem:untl for failure of the defendant to raise an iirue as  to title is prop- 
erly refused. 

2. S a m e P l e a d i n g s .  
A denial of the boundaries of the land in a processioning proceedings, 

ancl allegation in the ansv;er of title to a strip of the land by adverse< 
posuession, raise an issue of title upon which the clerk should transfer 
the cause for trial to the Superior Court. 

3. Courts-Jurisdiction-Wairer-Processioning. 
TThere a proce~sioning liroceedings has been transferred for trial to the 

Superior Court. ant1 set for trial three times without objection, the objec- 
tiou that an issue of title had not been raised is waived, and a motion 
to rcmand to the clerk is properly denied. 

4. Issues-Processioning-TitleAppeal and Error-Evidence. 
Objection that an i swe  as  to title hail not been submitted to the jury, 

on appeal in a proceeding to procession land cannot be sustained when 
the party so objecting has tendered no issue or offered any evidence as  
to title. 

5. Clerlrs of CourtProcessioning-Transfer t o  Term-Entry-Order. 
An entry on the docket hj' the clrrk that proceedings to procession land 

had been transferred for trial, in term. in the Superior Court. is sufficient 
order to transfer it. 

,\PPEAL by defeliclant from ( 'onnor,  I . ,  at  Sovember Term, 1920, of 
WAYXE. 

Processioning proceedi~lg begun bcfore thc clerk, 29 August, 1917. and 
transferred by the clerk, 011 alisJver filcd, March, 1918, and tried by jury 
Sovenlbrr Term, 1019,  rho found the boundary to be as chimed by the 
plaintiff. From judgment thereon, thc defendant appealed. 

Diek inson  (e. Land  ancl J .  F. Thornson for pluinf i f f .  
Langston,  Allen cC: 7'nylor for appel lant .  

CLARK, C. <J. When the cause was transferred by the clerk to the 
tr ial  docket, there was no exception noted. The cause was set for trial 
at three terms. At November Term, 1918, when reached, there mas a 
motion and refusal to remand upon the ground that no issue of title had 
been raized by the answer. This is the chief point raised by the appeal, 
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and we are not called upon to decide it, for even if not waived, Rev., 614, 
provides that "Whenever any civil action or special proceeding, begun 
before the clerk of any Superior Court, shall be for any ground whatever 
sent to the Superior Court before the judge, the judge shall have juris- 
diction," and provides further that he may proceed to try the case in  
every respect, or decide i t  upon the particular point involved. 

I f  the answer raised the issue of title, there was no necessity for the 
statute, and if the answer did not raise such issue, it was competent for 
the judge, under the statute, to retain the case and try it, as he did. 

Moreover, in this particular case, while i t  is true that the defendant 
denied the boundaries, as alleged in the complaint, to be correct, which 
made the issue cognizable in the processioning proceeding, the defend- 
ant set up as a further defense that there was a strip of land which he 
claimed by adverse possession. This raised an issue of title as to land 
within the disputed boundaries, and the cause was properly transferable 
to the Superior Court for trial, and the motion to remand was properly 
denied. Rhodes v. Ange, 173 N.  C., 25; Whitaker v. Garren; 16'7' N .  C., 
658; Brown v. Hutchinson, 155 N.  C., 205; Davis v. Wall, 142 N. C., 
452; Woody v. Fountain, 143 N. C., 66. 

The defendant also contends in his brief that there was no formal 
order transferring the cause to the Superior Court at  term. We think 
the entry on the clerk's docket was sufficient,, but if not, i t  was waived 
on the facts of this case, as above stated, the case being set for trial 
for three times without objection.' I f  objection had been raised i n  apt  
time, the judge could have permitted the clerk to amend the order nunc 
pro tunc. 

cr.,J;. n-" 7 a 0 7 . n  .xT-" -..'--:++-A 5.- ~ 5 . -  ------A 
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not tender any issues, and did not except to the one submitted, and he  
cannot now complain that no issue as to title was submitted, especially 
in view of the fact that he offered no evidence to support his allegations 
of title. 

No error. 

POCAHONTAS GUANO COMPANY V. W.- B. BRYANT AND T. B. ALLEN. 

(Filed 29 September, 1920.) 

Contracts, Written-Parol Evidence--Vendor and Purchaser--Damages- 
Couhterclaim-Principal and Agent. 

The defendant sold fertilizer as plaintiff's agent under a written con- 
tract containing the statement that no conflicting verbal promise would 
be recognized, and that no agreement would be valid and binding unless 
countersigned by an officer of the plaintiff corporation. The action is 
to recover upon notes given for the sale of the fertilizer: Held,  there 



N. C.] FALL TERM, 1920. 97 

was no sufficient evidence to sustain defendant's counterclaim for damages 
for failure of plaintiff to ship a carload of fertilizer for his own use 
subsequently ordered, which the plaintiff promptly declined, and which 
the plaintiff's agent had said that he would see that the defendant would 
get it. 

APPEAL by plaintiff from Devin, J., at July  Term, 1920, of LEE. 
The plaintiff sued to recover the balance due on a note dated 28 June, 

1917, which was given in renewal for three notes previously executed 
by the defendant for fertilizer consigned to him for sale as agent during 
the spring of 1916. The account fell due that fall when Bryant exe- 
cuted said three notes in settlement. He testified that he had sent these 
three notes in a letter claiming that they were sent without prejudice 
to his right to recorer damages for an alleged breach of a verbal con- 
tract made with him by a salesman of the plaintiff to ship him another 
carload of fertilizer for his own use, by reason of the failure to do so he 
had sustained damages to his crop. 

After demand had been made for the payment of the three notes given 
to the plaintiff the defendant asked for further indulgence, and gave a 
single note of $896.02 on 28 June, 1917, for the entire amount with his 
brother-in-law, the defendant Allen, as surety. At the execution of this 
note Bryant made no claim of xny sum due him by the plaintiff. There- 
after he made other payments in 1917 and 1918, reducing the balance 
due on the note to $330, but made no complaint or demand on the plain- 
tiff for any alleged damages for failure to ship the additional carload 
of guano until this action was brought, when the defendant Bryant set 
up a counterclaim for $1,000 damages. Verdict for the defendant on 
the counterclaim, and from judgkent for the balance in favor of the 
defendant, the plaintiff appealed. 

Seawell & Milliken and R. H .  Dixon for plaintiff. 
Hoyle & Hoyle and Williams $ Williams f o r  defendants. 

CLARK, C. J. There was no evidence sufficient to go to the jury in  
support of the counterclaim set up by the defendant. The contract 
between the plaintiff. and the defendant was in writing, and a copy 
retained by the defendant, was for shipment to him of fertilizers to be 
sold as agent. The note sued on by plaintiff was for balance due on 
that transaction, as to which there was no controversy. That contract 
contained the clause, "No verbal promises that conflict with the terms 
of this contract will be recognized by this company," with a further 
provision that any agreement would not be binding on the company 
until countersigned by an officer of the company. 

7-180 
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G u ~ s o  Co. v. BRYANT. 

Subsequently, the defendant ordered another carload of fertilizer, 
which he testified was for his own use. H e  testified that he wrote the 
company several letters, to which they replied that they could not ship 
him at that time; that then they sent one of their agents to see him, who 
suggested that he order the fertilizer from another company in Wilming- 
ton, who declined to ship him; that he then told the agent that he had 
30 or 40 bags of fertilizer which h e  had received as agent still on hand, 
and he claimed that the agent told him to sell i t  and he "would see that ., 
he got another carload." On the other hand, he put in evidence telegram 
and letter from the plaintiff, and said agent, acknowledging the receipt 
of his telegram and letter, but stating that owing to prior orders the 
company was unable to accept the defendant's order for another carload. 
I t  was simply a case where the defendant ordered a carload of fertilizer, 
which order the plaintiff company declined to accept and fill. 

There was no evidence that it was in the scope of the agency of the 
company's representative to bind it to ship the fourth carload. When 
he reported the order to the company, both the company and the agent 
promptly notified the defendant that the company could not accept and 
fill the order. This notification was prompt and was received by him 
in April, and he mas not misled by any reliance upon his order being 
filled. He  had no right to rely upon the wauthorized statement of the 
agent, if made, that if the defendant sold the 30 or 40 bags which he 
had on hand for sale as agent, he "would see that a carload was shipped 
to the defendant for his own use." The defendant had in  hand the 
contract, which showed that no agreement was binding until counter- 
signed by an officer of the company, and both the company and the agent 
promptly nnt i f i~r l  t h ~  r l ~ f ~ n r l n n t  hy l ~ t t ~ r  2nd hy wire t h p t  o~xr i r?g  tc the 
scarcity of fertilizer, and prior orders, his order could not be accepted. 

I t  was error to refuse the plaintiff's motion to nonsuit the defendants 
at  the conclusion of all the evidence. The judgment below will be 
corrected by letting the judgment stand in  favor of the plaintiff for the 
amount due upon the note sued on by plaintiff, as to which there is no 
controversy, and by striking out the recovery upon the counterclaim. 
To that end the cause is remanded. 

Error. 
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CITY OF GOLDSBORO v. T. H. HOLMES A N D  EDNA HOLMES 

(Filed 29 September, 1920.) 

Municipal Corporations-Cities and Towns-Condemnation-Damages- 
Removal of House+Special Agreement. 

In the absence of statutory ~~rovision in this State authorizing it, a 
municipal corporation may not condemn the owner's land for a city street, 
and require him to move a dwelling therefroin onto his adjoining land; 
and i t  is necessary for the city to acquire and to compensate the owner 
for the house as well as for the land, in the absence of a special agreement. 

APPEAL by plaintiff from Bond, J.,  at  May Term, 1920, of TTAYNE. 
This v a s  a petition before the clerk for the condemnation of land for 

the estension of a street, heard by the judge on appeal. The  defcnilants 
demurred ore tendus to the complaint upon the ground that it failed to 
state a cause of action in that the plaintiff' sought to condemn the land 
without condemning and paying for the building situated thereon, which 
it proposed that the plaintiff should remow from the lot sought to be 
condemned. H i s  Honor sustained the demurrer, and the plaintiff 
appealed. 

D. C .  Humphrey and Dickinson & Land for plaintiff. 
Langsfon, Allen d Taylor for defendanfs. 

C L A R ~ ,  C. J. The city of Goldsboro is seeking to condemn a strip of 
land 50 feet wide for the estension of a street. On this strip of land 
is  located a large two-story dwelling-house in  which the defendants are 
living. The  plaintiff is  seeking to condemn said land without paying 
for the house thereon, which it proposes that the defendants may remove 
from the premises. 

H i s  Honor properly adjudged that  "The plaintiff, i n  condemning land 
for public use, must condemn and pay for the same as it is found, and 
i t  has not the authority to condemn the land without the house." I n  
this there mas no error. 

T h e  doctrine of the cases is  thus summed up in 2 Lewis Em.  Dom. 
(2  ed.), sec. 218: "The legislature map authorize the taking of land 
without the building or trees thereon, bnt i n  such case the measure of 
damages would seem to be the value of the whole property less the value 
of the buildings or trees for remoral. I n  absence of express authority, 
land cannot be taken without the buildings. The condemnor must take- 
i t  as i t  is." I t  has been held in  many cases, "The legislature may con- 
stitutionally proride that the public, in taking land for highmap, may  
take the buildings on the land absolutely, or require them to be moved 
back if the owners have enough land left for  that  purpose." 8. v. 
Hudson County ( N .  J . ) ,  17 L. R. A., 787. 
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I n  20 C. J., 590, and 15 Cyc., 604, the law is thus summed up: "In 
the absence of a statutory prohibition a dwelling-house or other building 
may be taken or removed under the right of eminent domain like any 
other species of real estate; and the legislature may provide that in  
taking the land the buildings may be taken absolutely, or that no interest 
in the building shall be taken, but that the owner may be compelled to 
remove them off the part taken, in case he has land left upon which they 
may be removed." Citing cases in  the notes. 

1n  this case the owners had adjoining land upon which they could 
have removed the dwelling, but in absence of any provision in our 
statute authorizing the condemnor to require the owner to remove the 
building back, and any agreement between them to that effect, C. S. 
2792; we think the law is correctly stated in Paul v. Newark (N. J.), 
6 Am. Law Review, 576: "A house wholly within the lines of the 
proposed street must (if the owner so wishes) be taken and paid 
for in full by the city, and the city cannot compel him to remove i t  by 
paying the cost of the removal and restoration, &en although the owner 
has immediately adiacent land sufficient to accommodate the house." 
Our statute might s o  require, but it has not been so enacted. 

Affirmed. 

A. J. DUNNING v. JESSE A. POWELL. 

(Filed 29 September, 1920.) 

Plaintiff took an option on defendant's entire tract of land at a fixed 
minimum price, and agreed with real estate agents that they would 
divide it into lots to be sold at auction within the option period on com- 
mission to the selling agents, and thereafter contracted with the defendant 
that plaintiff was to have a certain sum in cash and a certain allowance 
on any lots he himself should purchase at the agreed sale. He bid in one 
of these lots, and the sale as to the others failed for lack of bidders. 
The plaintiff was not ready, able, and willing to comply with his bid : Held, 
plaintiff's compensation was conditioned by the terms of the contract, upon 
the success of the sale of all of the lots in the entire subdivided tract to 
be taken from the proceeds of sale and not in consideration of his release 
of his option within the stated period, and he cannot recover in his action. 

APPEAL by plaintiff from Devin, J., a t  April Term, 1920, of HERT- 
FORD. 

This is an action to recover upon two contracts by which i t  is alleged 
that the defendant agreed that upon the sale of his land a t  auction, 
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plaintiff was to receive $2,000 in  cash, and a credit of $4,000 on any 
tract of land which the plaintiff might buy a t  that sale. 

The  jury found, upon the issues submitted, against the plaintiff that  
the land was not sold a t  auction prior to 1 5  December, 1915, and that 
the plaintiff was not ready, able, and milling to comply with the terms 
of the sale. 

Thereupon the judgeldirected a nonsuit, and the plaintiff appealed. 

Winston d J f a f t h e u ~ s  and Gillam & Davenport for plaintifs. 
T .  7'. Hicks and S f a n l e y  C .  Winborne for appellees. 

CLARK, C. J. On 26 October, 1918, the defendant gave a 30 days 
option to the plaintiff on his f a rm in Hertford County, supposed to 
contain 750 acres a t  the price of $26,000, of which $10,000 was to be 
paid in cash, and the balance on time. On  18 November, 1918, the 
plaintiff made a contract with Allen Brothers and For t  to cut the f a rm 
up into lots and sell the same a t  auction, on a commission of 10 per cent. 
Thereupon the plaintiff and the defendant made this other contract 
reciting that the defendant had given to the said plaintiff an option a t  
the price of $26,000 on the Powell farm, ('Now the said Dunning agrees 
that  he will take $2,000 cash on the day this is sold a t  auction, which 
shall not be later than 15 December, 1918, and a credit of $4,000 to be 
used on any tract of land which said Dunning may buy a t  this sale, and 
in consideration of this money and credit, said Dunning is to release his 
rights under said option, but the said option is to be extended until the 
day of the sale, and the option will remain in force until that  day, but 
will in no way interfere with the sale." 

The land was laid off into five lots, and on 3 December mas put up  a t  
public auction, and the home tract of 85 acres was knocked off to the 
plaintiff a t  the sum of $13,252.50. The other portions of the land could 
not be, and wcrc not sold. The  plaintiff seeks to recover $2,000 in  cash, 
alleging that this was paid for a release of the option, and that he was 
ready, able. autl willing to comply ~ \ i t h  the terms of sale of the home 
tract OIL that day, mrd that $4,000 should be credited on his bid, and 
asks specific pc~rformancc~. 

Thc defendant admitted the execution of said contracts, but alleges 
that \vheii thc secol~d contract was made there was a further agreement 
that  the $6,000 in cash and $4,000 credit were conditioned upon the land 
being sold a t  a mininlum price of $35,000, and the jury have found that  
the contemplatrd sale was not made, but fell through, and further that  
the plaintiff was not ready, able, and willing, a t  the sale, to complete 
his purchasr of the only lot $old, and which was knocked off to the 
plaintiff. 
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The court instructed the jury "that the contract contemplated the sale 
of the entire tract of land, all of i t ;  and, therefore, the agreement by 
Dunning to take $2,000 in cash and $4,000 credit the day the land was 
sold at  auction would mean that his rights under this contract would 
accrue only in case the land was sold, all of it." 

The court is of the opinion that the construction placed by his Honor 
upon the contract is correct. The whole transaction was based upon 
the sale of the entire tract, which has not been made. The defendant 
did not agree to pay the plaintiff $2,000, but the plaintiff agreed that 
he would take $2,000 out of the proceeds of the sale, and he was to have 
a credit of $4,000 on any tract of land he should buy. The consideration 
to the defendant was the sale of the entire tract of land. That has not 
taken place, and the fund out of which the plaintiff agreed to receive 
$2,000 has not been created. The jury further find that the plaintiff 
was not ready, able, and willing to complete the purchase of the 85 acres 
at the sum bid by him. The transaction was, therefore, never completed 
which would have entitled the plaintiff to receive $2,000 cash and a 
credit of $4,000 on any land bought. 

I t  is true that the plaintiff claimed that ' the $2,000 was to be paid 
for a release of the option, but the contract did not so express. The sale 
of the tract of land was the condition upon which the plaintiff was to 
receive $2,000 cash "on the day this land is sold at  auction," and "a 
credit of $4,000" on any tract of land which the plaintiff might buy a t  
the sale, and upon the consideration of such sale of the tract being made, 
the money and the credit were to be allowed the plaintiff, who was to 
release his option, which option was to be extended until the day of the 
sale. 

The sale of the tract not having been made, the defendant has not 
received the consideration for which the plaintiff was to receive the 
$2,000 in cash, and the credit of the $4,000 in purchase of any part of 
the land. Upon the findings of the facts by the jury, and a just con- 
struction of the contract, the judgment of nonsuit must be 

Affirmed. 

J. D. SESSOMS ET AL. V. A. G. BAZEMORE AND WIFE, SYDNEY. 

(Filed 29 September, 1920.) 

C o n t r a c t  Option - Description of Land - Evidence - Identification - 
Equity-Specific Performance. 

An option to sell the owner's only farm, described therein as "my farm," 
for a certain price, within a specified time upon the payment of the sum 
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named. sufficiently rlewribes the land to admit of parol evidence of identi- 
fication of the subject-matter of the contract, in an action for sp~cific 
performance by the purchaser. 

C I ~ I L  ACTIOX, tried before Derin, J., a t  Alpri l  Term, 1920, of HERT- 
FORD. 

The  action is for specific performance of a written contract to convey 
land, duly executed by defendant and his wife, the pertinent portions of 
said contract being in  terms as follows: "I do hereby agree to sell my  
fa rm to Mr.  J. D. Sessoms for $7,000 any time vi th in  30 days. This  
the 3d day of October, 1917. If  he pays me the moncy, nze and my wife 
will make him a deed, or to x~horn he may direct. 

8. G. BAZEMORE. 
SYDSEP EAZEXORE." 

On  the issues presented in  the pleadings, there was verdict for plain- 
tiff. Judgment, and defendants excepted and appealed. 

Rogers (e. TYilliams and W i n d o n  & .JIaftheu~s for plaintiff 
Roswell C. Bridger and S f a n l y  It'inborne for defendanfs. 

HOKE, J. The due esccution of the contract, including the privy 
examination of the feme defendant, is admitted in the pleadings. The  
tender of the purchase price a~ i th in  the time, and the plaintiff's readi- 
ness and ability to perform, and the identity of the land claimed as the 
subject-matter of the contract a re  also clearly established, and the ques- 
tion presented and chiefly argued before us is whether the language of 
the mritten contract is sufficiently definite to permit the reception of 
parol evidence to fit the description to the property claimed as the 
subject-matter of the contract. On  that  question, the decisions of our 
Court are in full support of his Honor's ruling in  the admission of the 
testimony and the judgment of the Superior Court is affirmed. Y o r t o n  
v. Smith, 179 N. C., 553; Lev i s  u. Illurray, and authorities cited. 

N o  error. 

MARY MOORE HOWE ET AL. V. DR. W. L. HAND. 

(Filed 29 September, 1920.) 

Wills--Afterborn Children-Deeds and Conveyances-Purchaserestat- 
utes. 

A wife devised her lands to her husband, and afterwards children were 
born of the marriage. After the death of his wife the husband conveyed 
the lands in question to the defendant, and has since died. No provision 
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having been made for the afterborn children, they entered suit for the 
lands against the purchaser: Held,  they are entitled to recover under 
the provisions of Rev., 3145. F l a n w  v. Flanner, 160 N. C., cited as 
controlling. 

CIVIL ACTION, tried before Connor, J., a t  May Term, 1920, of CRAVEN, 
upon the following issues : 

"1. Are the plaintiffs the owners and entitled to the possession of the 
property described in the complaint? Answer : 'yes.' 

"2. I s  the defendant in the wrongful possession thereof? Answer: 
'Yes.' 

"3. What is a fair rental value for said property since 11 October, 
19181 Answer: '$20 per month.' " 

From the judgment rendered the defendant appealed. 

H. C. Tyler and D. L. Ward for plaintiffs. 
Xoore & Dunn  for defendant. 

BROWN, J. The plaintiffs ark the infant children of Elliott Hampton 
Howe and his wife, Mary Moore Howe, both of whom are dead. 

The property belonged to the mother, Mary Moore Howe, and was de- 
vised by her to her husband, E. H. Howe. The will was executed before 
the birth of the children. Elliott Hampton Howe, after the death of his 
wife, conveyed the property to the defendant Rand, who has been in  
possession of i t  for 10 years under the deed of E. H. Howe. After the 
death of their father, the plaintiffs bring this action to recover the land 
which consists of three lots in  the city of New Bern, under sec. 3145 of 
the Revisal. This section reads as follows: "Void as to after-born 
c h i J h ~ . n  CE_i!drer? hers nftcr thc mz5iig of the p i e ~ l i ' ~  wil l ,  an; 
where parent shall die without making any provision for them, shall be 
entitled to such share and proportion of such parent's estate as if he or 
she had died intestate and the rights of any such after-born child shall 
be a lien on every part of the parent's estate until his several share 
thereof is set apart," etc. 

I t  does not appear that Mary Moore Howe made any provision what- 
ever for plaintiffs, who are her only children. 

We have given this case very careful consideration because of its very 
great importance to the defendant, who, it seems, has paid for the prop- 
erty and been in possession of it for 10 years. We are unable to see any 
distinction between this case and that of Flanner v. Flanner, 160 N.  C., 
127. The facts are practically the same, and the well considered opinion 
of Mr. Justice Hoke covers the matter fully. 

I t  is the misfortune of the defendant that he was ignorant of the 
statute and of its effect upon the will of Mrs. Howe. 

The judgment is 
Bffirmed. 
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IN RE FLONNIE MAY TART, ADMINISTRATRIX OF P. G. A. TART, DECEASED. 

(Filed 29 September, 1920.) 
G i f t d a u s a  Mortis. 

A death-bed statement by a dying person that he wanted his wife to 
have his store or stock of merchandise, with something vague said about 
her having the income; that when his wife told him to tell a bystander 
what he wanted and he would fix it, he replied, "I have waited too long," 
is insufficient to evidence the intent of the person dying to transfer the 
possession by delivery. so as to make a gift to the wife cnusn mortis. 
Askew v.  Matthezos, 175 N. C., 187, cited and applied. 

PROCEEDIKG before C o n n o r ,  J., at  Fa l l  Term, 1920, of HARXETT, 
upon this issue : 

"Did the deceased, P. G. A. Tar t ,  i n  his lifetime give to his wife, 
Flonnie May Tart ,  the store property described in  the papers i n  this 
proceeding 1" 

The  court held that  the administratrix had failed to show title to the 
property, rendered judgment for the defendants, the distributees, and 
directed a distribution of the proceeds of sale of the stock of goods in 
controversy, together with the other prrsonal property of the deceased, 
according to the statute of distributions. 

The  widow, Flonnie May Tar t ,  appealed. 

E. F. Y o u n g  a n d  Croduin  d2 TVi l l iams  for p la in t i f f .  
C l i f f o rd  CE T o z m s e n d  for d i s f r i b u t e e s ,  de f endan t s .  

BROMT, J. The plaintiff is  the second wife and widow of P. G. *4. 
Tart ,  T V ~ O  died in spring of 1917 intestate, leaving defendants, children 
by his first wife, his heirs a t  law, and, together with plaintiff, his dis- 
tributees. 

The  plaintiff, widow, qualified as administratrix and filed her inven- 
tory of his personal property, which consisted for the most part  of a 
stock of general merchandise, inventoried a t  something over $3,000. 
The widow claims the stock of merchandise under what she alleges to 
be a gift from her husband on his death bed. H i s  Honor dismissed her 
claim at the close of her evidence upon the ground that there was not 
sufficient evidence of the gift, and especially of the delivery, to sustain 
her claim. 

The evidence, i n  its most farorable light to the claimant, shows that  
on his death bed, an  hour or so before his death, he  called for a pencil 
and stated that  he wanted Flonnie to h a r e  the store and its income; that  
he said something about incon~e, but witness could not understand what 
he said; that he told his  nephew, Loftin Tart ,  that  times were critical 
now and to his wife, "I want to make you a right to the store property." 
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Witness said that there was a good deal of his talk that he could not 
catch the exact meaning. His wife told him to tell Loftin Tart  what 
he wanted and he would fix it, and the dying man said, "I have waited 
too late." 

There is abundant evidence signifying that the intestate desired his 
wife to have the stock of goods in the store building, but not enough to 
show an actual or constructive delivery. The goods were not present 
within the reach or vision of deceased. There is nothing in the evidence 
to justify a finding that there was any kind of delivery. There is no 
declaration or other evidence upon which to base a constructive delivery. 

In order to constitute a valid gift of personal property there must be 
an actual or constructive delivery with the present intent to pass title. 

As said by Justice Allen, i n  his instructive opinion in Aslcew v. Mat- 
thews, 175 N.  C., 187: "Delivery is essential to a gift of personal prop- 
erty, whether i t  be inter vivos or mortis causa. This means passing 
over the property with intent to transfer the right and the possession of 
the same." iLTewman v. Bost, 122 N.  C., 524; Wilson v. Featherstome, 
122 N.  C., 747; Medlock v. Powell, 96 N. C., 499; Duckworth v. Orr, 
186 N. C., 676, approved in Patterson v.  Trus t  Co., 157 N.  C., 14. 

Affirmed. 

HUBERT H. BENSON ET AL. V. B. 3. BENSON ET AL. 

(Filed 29 September, 1920.) 

Descent and Distribution-Deeds and Conveyances-Warranty-Heirs. 
A paper-writing, whether operating as an absolute fee-simple or quitclaim 

deed, with covenants of title against any claims of the grantors and heirs, 
and purporting to bar them, made by a son concerning the lands of his 
father whom he predeceased, cannot deprive his own children of their 
inheritance, for they take directly from their grandfather as his heirs, and 
not as the heirs of their own father. 

PETITION for partition, in  which issue of title is raised, and which 
was heard before B o d ,  J., a t  April Term, 1920, of JOHNSTON, upon the 
following agreed facts : 

1. That J. U. Benson died intestate in Johnston County, North 
Carolina, on 6 May, 1917. 

2. That said J. U. Benson was seized and possessed, at  the time of 
his death, of a certain tract or parcel of land lying and being in  Banner 
Township, Johnston County, North Carolina, and described as follows : 
Bounded on the north by the lands of C. E. Allen, on the east by J. A. 
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Lee, on the south by Eliznhcth Phillips ant1 J. R. McLamb, and on tht. 
west by J .  P. A\dams, containing 166 acres. 

3. That  said J .  U. B P I ~ W I I  was the father of nine children, to ~ v i t  : 
B. J. Benson, J. S. Bcnson, J .  TTT. CT.Ijenson, S. H. Bellson, IT. Z. Benson, 
Mrs. Sarah Edwards (11c~ Sarah Bellson). Mrs. Bettie Thomas (nee 
Bettie Bcnson), X r s .  Lula C'.  A\ll(lll (nee Lula Benson), Mrs. Louie Mc- 
Lamb (nee Lonic Bcnson). 

4. That  J. W. Bcnson dicd intestate Johnston County, Sort11 Caro- 
lina, prior to tlic datc of the death of his father, to wit : on . .... day of 
......................... 1 9  ......... 

5. That  said J .  W. ncnson executed and delivered to S. 11. Rcnson 8 

paper-writing in words and figures as follows, to wit : 

STATE O F  KORTH C A \ ~ ~ ~ , ~ ~ ~ - J ~ ~ ~ ~ ~ ~ ~  COUTATY. 
Know all men by these presents, that n7e, J. TV. Bcnson, Preston 

Thomas, and Luln E. Benson and Bcttie C. Thomas, their xvivcs, of 
Johnston County, State aforesaid, for diverse good causes and cousidera- 
tions thereunto moving, and more particularly for two hundred eleven 
dollars each, amounting to fonr hundred twenty-two and no-100 tlollars, 
received of N. H. Bcnson. have remised, released, and former quit- 
claimed, a i d  by these presents do for ourselves and heirs. esccutors, 
administrators, jiistly and absolutely remise, releasc. and forever quit- 
claim unto the said S. H. Benson, and to his heirs and assignees forever, 
all such right, title, and interest as me, the said V. J .  Benson. Prcuton 
Thomas, and Lula E. Benson and Bettie C. Thomas, their wives, have 
or ought to have i n  or to all that  piece, parccl, tract, or lot of land lying 
in the county and State aforesaid, in Banner To~vnship, and described 
a3 follows: 

,411 the land belonging to J. U. Benson, bounded as follo~vs: On  the 
north by C. E. Allen, on the east by J. A. Lee, on the south by Elizabeth 
Phillips and J. R. XcLamb, on the west by J. P. Adains, containing 
166 acres. 

T o  have and to hold the above released premises unto him, said N. H. 
Benson, his heirs a i d  assigns, to his and their o ~ n  proper use and 
behoof forever, so that  we, nor either of us, or any other person in  any 
name and behalf, shall or will hereafter claim or clemand any right or  
title to the premises or any par t  thereof. But  they, and every one of 
them, shall by these presents be escluded and forever barred. 

I n  witness thereof vie have hereunto set our hands and affixed onr 
several seals, this 3 October, -4. D. 1905. 

J. m. BEN SO^-. [SEAL.] 

LULA BENSOK. [SEAL.] 
PRESTON THOJIAS. [SEAL.] 
BETTIE C. (her X mark) T x o n r ~ s .  [SEAL.] 
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The question prcwntetl to thc eourt for decision is whether the chil- 
dren of J .  W. 13cuso11, to wit: ITubert 11. Benso~l, Stella Benson, Mrs. 
C. A. Grubbs, and I tcbect~~ I h r s o l ~  are the owuers of or are entitled to 
any interest ill said (land) ow~~ctl  1)y thtsir grandfather, the late J. U. 
Benson. 

This 1st day of May, 1920. 

J ~ T ~ G M E N . ~ .  
This cause coini~lg 011 to be Iieartl before his flol~or,  W. M. Bond. 

judge presidii~g, at the April Tcrm, 1920, thc Sul~c~rior Court of John- 
ston County, and heard up011 agreed statcmcnt of facts filed with thc 
papers, and after reading the staternel~t of facts agreed and hearing 
counsel, the court is of tlw opinion that tlic qnitclaini tlwd c secuted by 
J. W. Benson and wife on 3 October, 1905, to N. H. I3c~nson, and set out 
in agreed statement of facts, does 110t estop the petitioners from claim- 
ing their interest ill the l a ~ ~ t l s  of J. IT. Bensoli, deceased, their grand- 
father, because the said J. W. Bcnsoi~ died before his father, J. U. 
Benson, and the court being of the opiniou that the petitioners inherited 
said lands through their grandfather, J. U. Benson, and not through 
their father, J .  W. Benson, and therefore holds i t  a matter of law that 
the said petitioners, Hubert H. Benson, Stella Benson, Mrs. (?. A. 
Grubbs, and Itebecca Benson are the owners of one-ninth nndivided 
interest in the lands of their grandfather, J. U. Benson. 

And this cause is remanded to the clerk of the Superior Court of 
Johnston County, to the end that he may proceed with the partition of 
the lands as prayed for in the petition. 

Douglass & Douglass for plaintiffs. 
F. H. Brooks, James Raynor and Murray Allen for defendants. 

BROWN, J. We think the learned judge rested his decision upon the 
correct ground, viz., that plaintiffs do not take any estate from their 
father, who predeceased his own father, but take the inheritance by 
direct descent from their grandfather, J. U. Benson. 

The deed executed by J. W. Benson and set out in the case was exe- 
cuted by him prior to death of his father, J .  U. Benson, who owned the 
land in fee. J. W. Benson was never vested with any estate or interest 
in the land whatever, for he died before his father. Therefore, the 
plaintiffs being, after J. W. Benson's death, the heirs a t  law of J. U. 
Benson, took the land as heirs of the grandfather, and not as the heirs 
of their father. 

I t  is immaterial whether the deed from J. W. Benson to N. H. Benson 
be a quitclaim or a deed of bargain and sale with covenants of warranty, 
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it constitutes no estoppel on plaintiffs, as they do not claim under or 
through him. iWastin v. N a r l o ~ ,  65 N. C., 702; Cak. Lit., 352-b. 

I t  is possible the deed of J. W. Benson may be sufficient to have 
estopped him from claiming the land had he survived his father, and 
the land descended upon him, for it is very generally held that a con- 
veyance by an heir apparent, operating through its covenants, estops him 
from recovering the property when it subsequently descends to him, 
10 R. C. L., 681, sec. 9, hut it is nowhere held that such deed can estop 
one from taking the property who does not claim under him. 

The land in controversy nevm descended upon J. W. Benson, and he 
never owned any estate in it. I t  descended directly upon the plaintiffs 
or the heirs at law of J. U. Benson. 

That is the broad distinction between this case and Hobgood v.  H o b -  
good, 169 N.  C., 485, and other cases cited by defendants. 

Affirmed. 

T.  M. THOMAS AND WIFE, LAURA, v. COUNTY O F  CARTERET, UNITED 
STATES FIDELITY AND GUARANTY COMPANY, AND W. A. MACE, 
ADMINISTRATOR OF ALONZO THOMAS. 

(Filed 29 September, 1920.) 

Appeal and Error-Issue Set Asid-Fragmentary Appeal-Final Judg- 
ment. 

Where, in his discretion, the trial judge has set aside the verdict on n 
determinative issue of several issues submitted to the jury, and given the 
several parties lieve to amend the pleadings upon which to try the issu- 
able matters, an appeal from his action is a fragmentary one, and not 
reviewable until final judgment has been obtained. 

CIVIL ACTION, tried before Connor, J., at June Term, 1920, of CAR- 
TERET, upon these issues : 

"1. I n  what amount, if any, is Thomas Thomas, trustee of the court- 
house bond sinking fund, indebted to Carteret County? Answer: '$13,- 
236.49, with interest.' 

"2. What sum, if any, is Carteret County entitled to recover of the 
United States Fidelity & Guaranty Company as surety for Thomas 
Thomas, treasurer of Carteret County ? Answer : 'Nothing.' 

"3. What sum, if any, is Carteret County entitled to recover of Mace, 
administrator of Alonzo Thomas, deceased, on the bond of Thomas 
Thomas, trustee ? Answer : '$5,000.' 

"4. Were the note and mortgage of T. M. Thomas and wife, Laura, 
executed to Thomas Thomas and assigned to Carteret County, taken and 
accepted with the understanding and agreement that the same should 
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be used only after the other securities held by the county for Thomas 
Thomas, trustee, has been exhausted, as alleged in the complaint? An- 
swer : 'No.' 

"5. What sum, if any, is Cartrret County entitled to recover of T. M. 
Thomas and wife on account of the note for $13,500, secured by mort- 
gage assigned to said county by Thomas Thomas? Answer: .. . 9 )  

Therc was motion by plaintiffs to set aside the verdict and for new 
trial. Motion refused. On plaintiff's motion, the court set aside the 
verdict on fourth issue. 

Defendant Mace, administrator, moves judgment of the court on the 
verdict. Motion denied. Exception. Judgment tendered hy defendant 
as appears in the record refused ; exception. Verdict as to fourth issue 
set aside; defendant excepts, and again moves for jndgmcnt on the vcr- 
dict ; denied ; exception. 

Defendant, United States Fidelity & Guaranty Company, moves judg- 
ment on the verdict ; denied ; exception ; judgment tcndercd ; refused ; 
exception. 

Both named defendants appeal from rcfusal of judgment on verdict. 
Notice of appeal in open court. Appeal bond fixed at $50. 

Whereupon the following order was entered by the court : 

ORDER (at  June Term, 1920). 
This cause coming on to be heard upon the verdict rendered by the 

jury, tho plaintiffs move his Honor to sct aside the verdict for errors 
to be assigned. Motion is denied, and plaintiffs except. 

The plaintiffs move that the verdict be set aside on the fourth issue. 
The motion is allowed. and the verdict is set as id^ R S  t n  the  fonrth issl.?e 
in  the discretion of the court. 

This cause is continucd to the end that such further issues mav be 
tried as may be necessary to determine the rights of the parties, k i th  
leave to the plaintiffs to file within thirty days any reply and further 
pleadings as they may deem necessary, and to the defendants to file such 
further pleadings as they may desire within 60 days thereafter. De- 
fendants Mace, administrator, and United States Fidelity & Guaranty 
Company excepted to said order, and again move for judgment on the 
rerdict ; motion denied ; defendants appeal. 

Ward & Ward and H.  8. Ward f o r  plaintiffs. 
C.  L. Abernethy and M.  Leslie Davis for Carteret County and Davis, 

Treasurer. 
Julius F .  Duncan for Mace, administrator. 
J .  L. Randleman, D. L. Ward,  and J .  F .  Duncan for United States 

Fidelity & Guaranty Company. 



N. C.] FALL TERX, 1920. 111 

BROWN, J. We are of opinion that  this appeal is premature, and 
under the rules of the Court it  must be dismissed ex mwo motu. I t  i s  
well settled by numerous dceisioris that this Court will not entertain 
premature or fragmentary appeals. Camcron 1 . .  Bcnncf t ,  110 N. C., 
7 7 ;  Alfilliag Co. v. Finle?], 110 N. C., 412. I n  the last case i t  was held 
that  an  appeal only lies from a judgment. Ta?ylor v. Rostic, 93 N. C., 
415. S o  judgment of any kind appears in the record. Of course there 
are  cases in which an  appeal will lie from a refusal to sign judgmfnt 
upon issues that have been found by the jury, but this is not one of them. 
ITis Honor in his discretion set aside the verdict on the fourth issue, 
and continued the case to the cnd that  such further issues may be tried 
as  may be necessary to determine thc rights of the parties. The court 
granted leave to plaintiff and defendants to file fnrthc~r pleadingq. 
There was a motion made by the plaintiff to set aside the verdict on all 
issues, which motion was refnsed, and the plaintiff excepted. I t  may 
be that  the plaintiff desires to appeal from the rulings of the judge upon 
the tr ial  of the issues which have not bwn set aside. They cannot do so 
until a final judgment is rendered. The cause must be remanded to the 
end that  the order made by his Honor be carried out, and a final judg- 
ment rendered. The costs of this Court will be paid by the appellants 
Mace, administrator, and the Vnited States Fidelity R. Guaranty Com- 
pany. 

Dismissed and remanded. 

B. A. CRITCHER. TRUSTEE, J .  B. GILLIBM, A K D  F. M. DUNSTON r. P. A. 
BALLARD. 

(Filed 29 September, 1920.) 

1. Bills and Notes-- Negotiable Instruments - Covenants - Equities - 
Statutes. 

The character of a ~roniissory note in the hands of a holder in  due 
course will not be deqtroyed or impaired by the mere statement thereon 
of an executory contract on the part of the payer growins o~i t  of the 
transaction in which it is given, when it otherwise complies with the 
requirements of paper of that class; and where the instrument, given for 
a horse, otherwise complies with the requirement? of negotiability, a 
certain statement of warranty of the horse therein mill not admit of the 
application of any equities existing between the original parties when the 
instrument is in the hands of an innocent purchaser for value in due 
course; and the principle as to whether such person were put upon inquiry 
of the equity of the matter by the statement he had made upon the face 
of the instrument has no application to transactions of this character. 
Rev., 2153. 
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2. Bills and NoteeNegotiable Instrumenta-Title-Endorsement. 
In order to a proper negotiation of a commercial instrument payable to 

order, so as to shut off equities and defenses existing between the original 
parties, it must be endorsed by the holder, or by some one for him duly 
authorized, by writing the name of the holder on the instrument itself, 
usually on the back thereof, or on some paper physically attached thereto 
at the time the endorsement was made. Rev., 2178, 2198, 2206, 2212. 

Where the title to a negotiable instrument, payable to a certain person, 
or order, has not been transferred to a purchaser, by endorsement, the 
latter has acquired only an equity to have the transaction completed by 
endorsement, and until then he takes subject to the equities existing 
between the original parties. 

CIVIL ACTION, tried before Bond, J., and a jury, a t  June Special Term, 
1920, of MARTIN. 

The action is by Gilliam & Dunstan, claiming to be holders for value 
in due course of a promissory note for $300 executed by defendant, 
P. A. Ballard, to one 0. Ames. 

I n  the verified complaint of plaintiff, the note and the facts pertinent 
to the acquisition of same, by Gilliam & Dunstan, are set forth as fol- 
lows : 

$300.00. WILLIAMSTON, November 17, 1915. 
On or before the 1st day of November, 1916, I promise to pay to the 

order of 0. Ames the sum of three hundred dollars, with interest from 
date till paid, at  6 per cent per annum, payable annually. For value 
received. The payment whereof is secured by a deed of trust to B. A. 
CKteEer, trnztee, er, rca! c s t ~ t e  and personiz: pr"pt.i-iy ul' even date here- 
with. This note is for the purchase of stallion, and said Ames warrants 
him to be free from incumbrances, and that he is solid, sound, and 
gentle, and work anywhere. P. A. BALLARD. [SEAL.] 

Endorsements: Pay  to J. B. Gilliam and F. M. Dunstan, without 
recourse to me. 

Credits : .................. day of .................., 19 ......... $ ................. 

"2. That the plaintiffs, J. B. Gilliam and F. M. Dunstan, are pur- 
chasers for value of said note, without notice of any equities or defense 
that may exist in  favor of the maker, P. A. Ballard." 

I n  the answer the defendant admits the execution of the note sued on, 
denies the acquisition for value by Gilliam & Dunstan,' and sets up a 
counterclaim growing out of breach of warranty in  the sale of horse 
referred to on the face of the paper. 

The following issues were prepared for submission to the jury: 
"1. Was there a breach of the warranty made as to the stallion by 

0. Ames, as alleged? 
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''2. I f  SO, what damage, if any, did the defendant Ballard sustain 
thereby? 

"3. Did plaintiffs take said note in due course, for value, before 
maturity and without notice of any equities existing in favor of defend- 
ant Ballard, as alleged?" 

On the hearing the execution of the note and possession thereof by 
Gilliam & Dunstan were admitted, and there were facts in evidence tend; 
ing to show that the purchasers of the note had acquired the same for 
full value, and before maturity. 

His  Honor, being of opinion that the warranty of the stallion appear- 
ing on the face of the note did not destroy or impair its negotiability, 
charged the jury that if they believed the testimony and should find the 
facts to be as the evidence tended to prove, they would answer the third 
issue "Yes," and, in that case, they need not consider the first and second 
issues. 

The jury answered the third issue "Yes," and, thereupon, judgment 
was entered for plaintiffs Gilliam &. Dunstan, the amount of the note 
reduced by proceeds of certain personal property, sold pending litigation 
and applicable to its payment. 

Defendant excepted and appealed, assigning errors. 

No  counsel for plaintiff. 
Dunnin,g & Moore for defendant. 

HOKE, J. I t  is recognized in the better considered decisions on the 
subject that the mere statement of an ~xecutory contract on the part of 
the payee, growing out of the transaction in which a promissory note is 
given, will not, of itself, and without more, destroy or impair the 
negotiability of the note when it otherwise complies with the requir.e- 
ments of that class of paper. 

The question was presented to this Court in Bank v.  Hatcher, 151 
K. C., 359, where defendant, the promissor, sought to set up a claim for 
damages for breach of contract in the sale of goods by sample, and i t  
was shown that the bank that held the notes by endorsement and for 
value before maturity was aware of the stipulations of the executory 
contract out of which defendant's claim arose, but not of any breach of 
the same, and it was held that the counterclaim was not available as 
against the bank. After referring to several decided cases in support 
of the position, the Court cites, as controlling on the subject in  this 
jurisdiction, the sec t i~n  of the negotiable instrument act more directly 
applicable, to the effect that a definite promise to pay is not rendered 
conditional so as to impair negotiability by a statement of the "trans- 
action which gives rise to the instrument." As said in Mayers U. Mc- 

8-180 
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Rimmons,  140 N.  C., 640-642: "This statute, enacted in 1899 with a 
view of introducing some uniformity in this important feature of the 
law-merchant, is in the main only a compendium of established custom 
concerning negotiable instruments as conkrued and applied in the best 
considered decisions of the Courts," and the clause in question here, 
sec. 2153, and the cases i t  embodies and interprets, is in  full support of 
his Honor's ruling that the negotiability of the note was not destroyed 
or sensibly impaired by reason of containing a statement of a warranty 
on the part of Ames, the original payee. B a n k  v. Hatcher, supra, and 
cases cited; McKnight  v. Parsons, 136 Iowa, 390; Halces v. Thayer,  165 
Mich., 476; Black v. Bank,  96 Md., 399; Ruchanan v. Wren ,  10 Texas 
Civ. App., 560; Jennings v. Todd,  118 Mo., 296; Cooper & Co. v. 
Chicaqo Trus t  Co., 131 Ill., 569; Calvert's Daniels on Negotiable In- 
struments. sec. 795-b. 

I t  was earnestly insisted for defendant, in support of his position, 
that the appearance of the warranty on the face of the note was sufficient 
to put a prndent man on inquiry, and that he should be charged with 
knowledge of all the pertinent facts that such inquiry would have dis- 
closed, but where a commercial paper has been properly negotiated, this 
principle of putting a prudent man upon notice is not the rule by which 
the rights of one claiming to be a holder in  due course shall be deter- 
mined. I n  Smathers v. Hotel Co., 162 N .  C., 346, in which section 2205 
of the negotiable instrument act was construed and applied, the Court 
held: "That to constitute notice of infirmity of a negotiable instru- 
ment, the holder or transferee for value before maturity must have had 
actual knowledge thereof, or of such facts that his action in taking i t  
amounted to bad faith and notice that would put a reasonably prndent 
man upon inquiry is insufficient." 

While we approve his Honor's charge in the respects suggested, we 
are of opinion that there was error in withdrawing the question of the 
breach of warranty from the consideration of the-jury, bn the ground 
that on careful perusal of the record it appears that the note has not been 
properly negotiated, in that same has never been endorsed by the payee, 
or by any one for him, and, therefore, the plaintiffs, Gilliam & Dunstan, 
cannot maintain the position of holders in  due course. I n  various sec- 
tions of the negotiable instruments act, Rev., ch. 54, and authoritative 
decisions construing the same, it is contemplated and clearly provided 
that in order to a proper negotiation of a cqmmercial instrument, paya- 
ble to order, so as to shut off equities and defenses, as between the 
original parties, i t  must be endorsed by the payee, or by some one for 
him, duly authorized, and this endorsement must be made by writing 
the name of the payee on the instrument itself (usually on the back of 
same), or on some paper physically attached thereto a t  the time of 
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endorsement made. kev., ch. 54, sees. 2178, 2198, 2206, 2212; Jlidgette 
v. Basnight, 173 N.  C., 18; Bankinq 6'0. v. XcEachern et al., 163 N.  C.. 
333; Mayers v. XcRimmon, 140 N .  C., 640; Tyson v. Joyner, 139 N.  C., 
69. I n  section 2178 it is expressly provided: "That an instrument is 
negotiated when it is transferred from one person to another in such 
manner as to constitute the transferee the holder thereof. If payable to 
bearer, it is transferred by de l i~ery ;  if payable to order, i t  is negotiated 
by the endorsement of the holder, and completed by delivery." And in 
section 2198: "Where the holder of an instrument payable to his order 
transfers it for value mithout endorsing it, the transfer vests in the 
transferee such title as the transferer had therein, and the transferee 
acquires, in addition, the right to hare the endorsement of the transferer. 
But for the purpose of determining whether the transferee is a holder 
in due course, the negotiation takes effect as of the time when the en- 
dorsement is a c t ~ ~ a l l y  made." Without such endorsement, the cases 
uniformly hold that the holder only acquires the equitable title, and his 
claim is subject, as stated, to the equities and defenses existent between 
the original or prior parties. Hank v. SIcEnchern, supra; Jenkins v. 
Wilkinson, 113 N.  C., 532. 

I n  section 1 of the complaint, which purports to set out the note and 
all entries thereon in ipsissimis verbis, the alleged endorsement is given 
as follows : "Endorsements : P a y  to J. B. Gilliam and F. M. Dunstan 
without recourse on me." And the allegations of section 2 are as fol- 
lows: "That plaintiff, Gilliam Ss Dunstan, are purchasers for value of 
said note without notice of equities," etc. 

I t  thus appears that the signature of the payee has never been placed 
on the instrument by the payee or by any one for him, and that plaintiffs 
being only the holders of the equitable title, the defense set up i n  the 
counterclaim should be considered and determined. 

For the error indicated, there must be a new trial of the cause, ahd i t  
is so ordered. 

New trial. 

TV. B. SMITH v. J. L. JACKSON AND J. S. DAIL. 

(Filed 6 October, 1920.) 

Appeal and Error-Outlet to LandeAdverse Use-Evidenc+Title-- 
Damages-Prejudicial Emor. 

Where the plaintiff's testimony tends to show title by sufficient adverse 
user to a way across defendant's land to his farm, it is reversible error 
for the trial judge to admit evidence in defendant's behalf as to the 
damages caused him by the location of this outlet, and that he had opened 
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another for the plaintiff's use, these being collateral matters to the ques- 
tion of the title set up, and irrelevant, incompetent, and calculated to mis- 
lead the jury, to the plaintiff's prejudice. 

CIVIL ACTION, tried before Kerr, J., a t  Spring Term, 1920, of LENOIR, 
upon this issue : 

"Is the plaintiff the owner of an easement entitling him to use the 
road or way over defendants' land described in  the pleadings? Answer: 
'No.' " 

From the judgment rendered, plaintiff appealed. 

T. C. Wooten for plaintif. 
Rouse & Rouse and T. I. Sutton for defendant. 

BROWN, J. This action is brought to enjoin the defendants from 
closing up a right of way over the defendants' land. The plaintiff 
claims to be the owner of an easement entitling him to use the road over 
defendants' land, and in support of his title, plaintiff offered evidence 
tending to prove that the lane in controversy runs from his farm over 
the defendants' land to the public road; that from where the lane enters 
the land of the defendants to the public highway is  about 100 yards, 
and that the defendant had wrongfully closed i t  up. The plaintiff 
offered testimony tending to prove that he bought the place where he 
resides 40 years ago, and that the lane was there then, and that i t  was 
used by those under whom he claimed for 40 years before plaintiff pur- 
chased, as a way out from his plantation to the public road. 

Pleintiff tptifi_pd tEzt WEPE he went -11 pscleclicn cf his fnr, he zsec! 
this right of way continuously as a mattes of right. There is other evi- 
dence tending to prove that the plaintiff is the owner of the easement 
described in  the complaint. 

The assignments of error relate to evidence introduced over the objec- 
tion of'the plaintiff tending to prove that the right of way was injurious 
to the defendant's land. One of the defendants testified, over the plain- 
tiff's objection, that he, Jackson, has recently purchased the land over 
which the lane ran, and that he closed it in with a wire fence and 
ploughed up the right of way. 

The defendant, under objection, was permitted to testify and to detail 
why he fixed the fence, and why he ploughed up the right of way, detail- 
ing that the lane was a damage to his land; that i t  made short rows 
and caused washes, and that this shortened the route from Mr. Smith's 
farm to the public highway. That he had built a new outlet that was 
more beneficial to his farm, and also one over which Smith could reach 
the public highway. 
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The ruling of the learned judge permitting the introduction of such 
testimony cannot be sustained. The evidence offered was plainly irrele- 
vant and incompetent and calculated to mislead and prejudice the jury. 
I t  was the title to the easement which was the issue to be decided, and 
not whether i t  was injurious to the defendants' farm. I t  matters not 
how detrimental the lane was to the defendants' land, if the plaintiff 
had acquired title to the use of that  lane by prescription it is as effective 
as if he had acquired title by deed. The defendants could not deprive 
him of his easement by providing another outlet. 

New trial. 

ALEX. BURNETT A ~ D  WIFE v. DUNN CORlhfISSION AND SUPPLY 
COMPANY. 

(Filed 6 October, 1920.) 

1. Mortgages-Trusts-Powers of Sale--Wrongful Sale--Damages. 
Where a mortgagor or trustee in a deed of trust of lands given to secure 

borrowed money executes a power of sale in the instrument after the 
money has been repaid, the instrument is void and the attempted sale 
thereunder is invalid, and the mortgagor may ratify the sale and accept 
the proceeds thereof in settlement; or maintain an action to set the sale 
aside when the purchaser is one with notice, or acting in repudiation of 
the sale, or sue the mortgagee or trustee for the wrong done him therein, 
and recover the true worth of the property. 

When the mortgagee or trustee in a deed of trust to secure borrowed 
monex has wrongfully executed the power of sale of the mortgaged land, 
under the protest of the mortgagor that the money has been repaid, and 
thereafter the mortgagor seeks, in his action, to recover the true value 
of the land, his merely attending tile sale without protesting it is not alone 
sufficient to estop him in equity from successfully maintaining his action. 

CIVII, . \ c . i ~ o ~ ,  tried on aypcal from the recorder's court of Dunn, 
N. C., before Bowl, J., and a jury, at February Term, 1920, of HARKETT. 

The actioil was instituted to recorer $317, alleged to be due plaintiff 
for  money had and rewired for usurious interest, collected by defendant 
of plaintiff, and damages on account of illegal sale of land under a mort- 

gage. There n7as denial of liability by defendant. 
On  the hearing there was evidence for plaintiff tending to show the 

taking of usurious iiitcrest from plaintiff; evidence contra by defendant. 
There was also cvitlcl~ce of plaintiff tending to show that, in 1913. 

plaintiff t r a d d  with dcfendaiit, and, to secure advances of money and 
supplies, had executed a mortgage on two unimproved lots in or near 
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Dunn for $74.65, of which $15 mas nsurious, and that plaintiff paid off 
and satisfied said mortgage in full to tlcfentlant; that latcr defendant 
advertised the lots i~rltler a power of salc contained in the mortgage, 
plaintiff insisting that thcrcl was no longer anythins due, and, over 
plaintiff's protest, defendant proccedcd with salc and lots were purchased 
at  the sum of $83 by one N. A. Bell, a third party, and deed thcrcfor 
made to the purchaser; that the said lots, on day of sale, were reasonably 
worth three or four hundred rlollars. 

The evidence of defcndant was to the effect that said mortgagr had not 
been paid, but, on an accounting, there was a balance due at  time of 
sale of $40; that deferldar~t postponed sale once, at  plaintiff's instance, 
to give him an opportunity to procure the money; that plaintiff attended 
the salc and said nothing in protest that was Iward by hitltlcrs, plaintiff 
testifying that he had failcd to raise the money, but claimcd and insisted, 
to deftndant, there and at  all timcs, that the mortgage had been satisfied. 

On the question of payment, his Honor, among other things, charged 
the jury, in effect, that if the mortgage had been paid and satisfied by 
plaintiff before the sale, as he claimed, he could recover of defendant 
on the basis of the reasonable value of the lots, no matter how much 
more that was than the amount realized a t  the mortgage sale. Defend- 
ant excrpted. 

The jury rendered the following verdict : 
"1. I s  defendant company indcbted to plaintiff for money rcccived by 

defendant, including sale of lots in excess of sum due to defcndant by 
plaintiff, and if so, in what amount? Answer: 'Yes, $212.' 

"2. I s  defendant company indcbted to plaintiff for money received 
~ P I U I I L  p ~ a h ~ i i f l  by haid U U L I I ~ J ~ I I ~  by way ol' o'r~arges for usury; anti if so, 
in what amount ? Answer : 'Yes, $30.' " 

Judgment on verdict, and plaintiff excepted and appealed. 

E. P. Young for plainti f .  
Clifford d Townsend and R. L. Godwin for defendant. 

HOKE, J. Under the charge of his Honor, the jury hare necessarily 
found that, prior to the sale, the mortgage had been satisfied, and, this 
being true, the attempted sale thereunder was invalid. Blake v. Brough- 
ton, 107 N. C., 220; 27 Cyc., 1396. I n  such case i t  was open to plaintiff 
to ratify the sale and accept the proceeds, or settle on that basis; or he 
could maintain an action to set the sale aside, assuredly so as against 
defendant, and one purchasing with notice; or, acting in repudiation of 
the sale, he could sue the trustee or mortgagee for the wrong done in 
making such a sale, and hold him liable for the true worth of the prop- 
erty. The latter course has been pursued by plaintiff in the present 
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action, and both sound principle and approved precedent are in support 
of his Honor's ruling on the question presented. h7ance v. Kinq, 178 
N.  C., 574; Poe 7.. Briqht, 172 N. C., 838; Warren and Wife v. Susman, 
168 N .  C., 457; Rodgers 2 % .  Barnes, 169 Mass., 179; Froneberqer v. 
Lewis, 79 N. C.. 426; 8. c. ,  $0 N. C., 456; 19 R. C. L., 616, title, "Xort- 
gages," see. 432; Perry  on Trusts (6  ed.), see. 843; Jones on Mortgages 
(6  ed.), sec. 1907. 

I n  19 11. C. L. it is said:  "A~n( l  a mortgagor may e l ~ c t  to rpcover full 
damages on account of tlic unlawful sale of the land under a power of 
sale i n  the mortgage, n hen there was no default, and thus rat ify tlie title 
of the purchaser." 

And, in the well considered case of TYarren c. Susman, supra, where 
a trustee had purchased a t  his oTvn sale, Associate Justice Walker thus 
refers to the principle applicable : "The plaintiff could elect to have the 
sale set aside and the property returned to the trust fund, or recorer of 
the defendant, who had sold and bought a t  the same time in breach of 
his trust, the value of the land where the trustee insists on the validity of 
the sale, and his right to retain the property, and has conreyed it to a 
third person, whose title he also insists is unassailable; othernise, the 
trustee would be allowed to speculate upon his trust and make an  unfair  
profit out of it, which will not be tolerated in a court of equity." 

Defendant cites and relies upon the case of Austin v. Sfewarf,  126 
N. C., 525, as a decisive authority in support of the position that plain- 
tiff, on the present adjustment, is restricted to the an~oun t  for ~i-hich the 
property sold a t  the mortgage sale. I n  that case, the Court held that an 
order of reference orcr defendant's objection could not be maintained 
when there was an  undeterniineil plea in bar appearing in the record, 
and in sending back the case for further proceeding, the Court adrerting 
to an  allegation in plaintiff's complaint, "that hc elected to affirm the 
sale," laid down the principle, iu~doubtedly true as a genera1 propocition, 
that, when plaintiff has elected to affirm the sale, lie must settle oil the 
basis of the sale price, but Austin T .  Stoumt niay not be recognized as 
authority for defendaiit 0x1 the facts of this record, where plaintiff. in 
repudiation of the sale, seeks to recover of the mortgagee the damages 
for wrongful transfer of his property to a third person under color of a 
mortgage which had been, in fact, paid in full. 

I t  is urged for defendant that, as plaintiff was present at the sale and 
made no open protest, he is concluded as to its ralidity. There is a 
wholesome principle in our law to the effect that one who stands by and 
witnesses in  silence a wrongful sale of his property, under circumstances 
that  call on him to speak, will not afterwards be heard to impugn the 
validitg of the sale in so f a r  as thp title of the purchaser is concerned. 
The position depends on the doctrine of equitable estoppel, that under 
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certain conditions will not allow an owner to impeach the purchaser's 
title when the latter has been misled to his hurt, but, on the facts of this , , 

record, the principle has no place as between the plaintiff and the de- 
fendant company, the evidence showing that plaintiff, an ignorant col- 
ored man, merely attended a sale of his property, made over his protest; 
that he said or did nothing at  the sale to mislead any one: has insisted " 
throughout to the company and its agents that the mortgage debt has 
been fully paid, and has established his claim at the trial. I n  such case, 
we are clearly of opinion that the plaintiff, as against the defendant, is 
entitled to a settlement on the basis of the actual value of the property, 
and the verdict and judgment to that effect should be upheld. 

' 

We find no error to defendant's prejudice, and the judgment for plain- 
tiff is affirmed. 

No error. 

SALLIE K. ELMORE v. L. A. BYRD AND FRED R. MINTZ. 

(Filed 6 October, 1920.) 

Election-Husband and Wif-Deeds and Conveyances-Statutes-Void 
Deeds. 

A testator devised generally, without specific description, to his wife, 
among other things, the lands of which he should be seized at the time of 
his death, his wife having previously conveyed to him certain of her own 
lands under a deed void for the lack of her privy examination as provided 
by Rev., 952, and the want of her special examination under the provi- 
sions of Rev., 2107. She qualified as executrix under the will of her 
h7~~n~pA~: -rToL7g, bey plln!ifiCntinn nz CZ~C.ltTif; .;ml!< h.l.;C ylt her t, 
election were this equity otherwise applicable; but as her deed to her 
husband was void, he was not seized of this land at  the time of his death, 
and the right of election was not within the terms or expression the 
hus.band had employed in making his will, as none of her land was devised 
by him. The principles of the equity of election discussed by WALKER, J. 

APPEAL by defendants from Dezlin, J., at August Term, 1920, of 
WAYNE. 

The plaintiff, Sallie K. Elmore, and W. S. Elmore were married 
1 October, 1868, and lived together until 3 August, 1883, when the 
husband died. They had several children, some of whom are living, 
and others have died, leaving children. On 1 April, 1883, she conveyed 
to her husband in fee by deed, consideration being love and affection 
and one dollar, a tract of land in Wayne County, containing one hundred 
and twenty-five acres, and situated on the south side of the Mount Olive 
and White Hall  public road. This was all the land she owned. Since 
the death of her husband, Mrs. Elmore has been in possession of the 
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land so con\eyed by hcr. I t  is admittctl that she is tllc owner of the 
land, the deed being x oid, as she was not privately examined as provided 
by law (Rev., 932, nor was she specially cxamiilcd, Rev., 2107), unless, 
under the will of her husba~ld, she war put to her elcction and has so 
exercised i t  as to hare  lost the o \ \ ~ ~ e r s l ~ i p  of it, \i41ich has passed from 
her to others by the tcrms of the will. 

The  plaintiff, Sallie K. Elmore, has coiitractcd to srll the land to the 
defendants, Rgrd a11t1 Mintz, who arc. rclatly antl willing to comply with 
the contract if her title to t h ~  land i~ valid, or if she is the true owner 
of it, which-they deny, and all(xge that, as they are advised, she has lost 
her right and title by electing to take other property under the will, the 
testator having devised her land, or a remainder therein, to others. Her  
husband in his will devisctl all of his lands, or, to use his language, "the 
lands of which he was seized," to the plaintiff for life, for the support 
and maintenance of herself and children, with rcmaindcr to his chiltlrc~n 
and grandchildren after her death. H e  also bequeathed to his wife his 
personal property for life, upon tllc sainc terms antl conditiolls as thc 
land. Plaintiff m7as appoil~trrl rxccutrix, and duly qualified as such 
after the probate of the will. 

The defendants a n s w w d  the complaint, am1 asserted that the title to 
the land was ]lot sound ant1 good, as plaintiff had elected to take under 
the will, and had qualificrl as cxcn~tr ix ,  and, thcrcforr, that the title to 
the land passcd to the cliildre~l of the testator under his will and after 
her death. 

The parties, after this casc was heard, agreed in writing to the fol- 
lowing facts : 

"1. W. S. Elmorc died seized and possessed of about one hundred and 
fifty (150) acres of land in  his ~ W I I  riame, besides the land in contrd- 
versy in  this action, the title to which is i n  question. 

''2. Sally K. Elmore qualified as his executrix soon after his death, 
but there is no record in  the clerk's office of any inventory or final ac- 
count, he having bequeathed to her all the personal property owned. 

"3. The  testator died leaving some personal property, the amount of 
which is unknown, and also owing certain indebtedness, which was paid 
by Sally K. Elmore." 

The court sustained the demurrer to the answer, and defendants 
appealed. 

Langston, Allen Le. T a y l o r  for plaintiff. 
Fred J. C o h n  for de f endan t s .  

WALKER, J., after stating the case: I t  does not appear that the 
plaintiff had ever actually received any of the personal property or 
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reduced i t  into her possession as her own, if she did receive it, but she 
(lid qualify as executrix of the will. Assuming that this would bc suffi- 
cient as an election. we are of the opinion that there was no election on 
her part for other reasons. I t  is perfectly evident, upon the facts 
admitted, or not disputed, that both she and her husband believcd that 
the title to the land had legally passed to him by her deed. They were 
ignorant of the law, as they might well be, and so most of laymen are, 
though, strangely enough, they are generally to bc judged by the pre- 
slmption that they know i t  all. But that fiction docs not apply here, 
bccausc the doctrine of election is based upon a more reasonable, if not 
stronger presumption, that, nothing else appearing, the parties knew the 
facts and their bearing upon the right in question. I t  is founded upon 
the idea that two benefits are presented to the party required to elect, 
and that they are inconsistent with each other, and, therefore, mhcrc the 
beneficiary selects one of them as his own it is but just and fair that 
he bc deprived of the other. He  will not be permitted to take under the 
will and also against it, but must make his clioire and retain his own 
property, which has been given to another by the will, or take that which 
the donor has given to him out of his own estate. H e  cannot take both. - 
By electing to accept the gift, he is estopped to claim his own property. 

The doctrine has been variously expressed, and we will attempt to 
state with commensnrate brevity the substance of what has been said 
upon i t  by the courts and text-writers. ,111 clection, in equity, is a choice 
which a party is con~pelled to make between the acceptance of a benefit 
under a written instrument, and the retention of some property already 
his own, which is attempted to be disposed of in favor of a third party 
L- -2..'.-- -t L L -  ---- T L -  >--*-:.-- -..A- - - - - -  L L -  . . 
uj "11 t,uc ulc aaluc paycl. uubtllilt: i ~ n ~ n  u p u  LuC prilliLplt: i h ~ t  
a person claiming under any document shall not interfere by title para- 
mount to prevent another part of the same document from having effect 
according to its construction; he cannot accept and reject the same 
writing. Bispham Eq. (6  ed.), p. 413, see. 295. The doctrine, it is 
said, requires that there should be alternative benefits between which the 
donee is to make his choice once for all. I t  is also necessary, in order 
to put any one to an election, that the testator should give by his will 
property owned by himself to the person required to elect, or, as it is 
put, some free disposable property which can become compensation for 
what the donor seeks to take away. Bigelow, 676; Fetter, 52 and 54; 
Eaton, 185. This doctrine of equity has grown out of the fundamental 
maxim that he who seeks equity must do equity, and i t  does not arise 
when the conscience of the alleged refractory donee is not so affected as 
to require him to surrender something of his own for that which his 
donor has conferred upon him. 1 Pom. Eq., Jr. ,  sec. 461; Snell, p. 202. 
Ever since the case of Woyes v. Xordaunt, 2 Ves., 581, which was decided 
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in 1706, it has been held to be an established principle of equity that 
where a testator'by his own mill confers a bounty on one person and 
makes a disposition in faror  of another prejudicial to the former, the 
person thus prejucticed shall not insist upon his old right, and a t  the 
same time enjoy the bounty conferred by the will. The  intention of the 
testator is apparent that both dispositions shall take effect, and the con- 
science of the donee is affected by the condition thus implied that  hc 
shall not defraud the design of the donor by accepting thc benefit and 
disclaiming the burden, giving effect to the disposition in his favor and 
defeating that  to his prejudice. Xelche~- v. H ~ T J P T ,  2 1  N. C., 631. The 
doctrine of election, as applied to the law of wills, simply means that he 
who takes under a will must conform to all of its provisions. H e  cannot 
accept a benefit given by the testamentary instrument and e r a d ( ~  its 
burdens. H e  must either conform to the will or wholly reject and 
repudiate it.  No person is  under any legal obligation to acccpt the 
bounty of the testator; but if he accepts what the testator confers upon 
him by his will, he must adhere to that  will throughout 'all it? tlisposi- 
tions. Underhill on Wills, see. 726. This Court held i t  to be a familiar 
principle of equity that a devisee or legatee cannot claim both under a 
will and against it. I f  the ~v i l l  give his property to another, he may 
keep his property, but he cannot a t  the same time take anything given 
to him by the \?ill; for i t  was given to him upon the implied condition 
that  he mould submit to the disposition of his property madp by the 
testator. Weeks v. Weeks, 77 N. C., 421. 

When one elected to take a benefit under the will, with burdens at- 
tached, he is bound, although it turned out that the burden was greater 
than the benefit. Brown v. Knapp, 79 N. Y., 136. One who accepts 
a devise or bequest does so on condition of conforming to.the will. N o  
one is  allowed to disappoint a will under which he takes a benefit, and 
erery one claiming under a will is bound to give full effect to the legal 
disposition thereof, so f a r  as he can, and when one is thus put  to hid 
election under a will i t  matters not that  what he takes turns out to be 
greater or less in value than that  which he surrenders. Caulfield v. 
Sullivan, 85 N. Y., 153. Certainly this must be so where the person 
knows a t  the time she elects to take under the will the value of the 
property. I n  Syme v. Badger, 92 N. C., 706, Judge Badger, for the 
purpose of providing for the payment of a debt due his wife, devised and 
bequeathed to her real and personal property in  payment of the debt. 
Mrs. Badger qualified as  executrix, and took possession of the property. 
I t  turned out that  the property given her was of insufficient value to pay 
the debt. This Court held that  by proving the will and qualifying as 
executrix she elected to take under the will, and was thereby precluded 
from resorting to other,assets of her testator to pay her debt. An elec- 
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tion once made by a party bound to elect, arid under 110 apprehmsion as 
to his rights, and with knowledge of the value of the properties to be 
affected by such election, is irrevocable, and binds the party making it, 
and all persons claiming under him, and also all dor~ecs nnder the instru- 
ment whose rights are directly affected by the election. Eaton Eq., 199; 
Cory 11. Gory, 37 N .  J .  Eq., 198. 

If the donee elects to take under the will, he must carry out all of its 
provisions, and transfer his own property disposed of thereunder to the 
person named as the recipient thereunder. Eaton's Eq., 66. I t  is true 
there is a prima facie presumption, always, that a testator means only 
to dispose of what is his own, and what he has a right to give; and if i t  
be doubtful, by the terms of his will, whether hc had in fact a purpose 
to dispose of property really belonging to another, that doubt will gov 
ern the courts, so that the true owner, even though he shall derive other 
benefits under the will, will not be driven to make an electio~~. ' But if, 
on the other hand, there should be a manifest purpose expressed in the 
will to dispose of the thing itself, the11 it is wholly irnniaterial whether 
he should recognize it, or not, as belonging to another, or whether lie 
should believe that the title and the right to dispose of i t  rested in him- 
self or not. I n  speaking of this very point, and in reply to a suggestion 
that a testator might have made a different disposition if he had been 
aware of the true state of the title, Lord Eldon declared, in l'helluson 11.  

Woodford,  13 Ves., 221, that the law was too plain, that no man should 
claim any benefit under a will without conforming and giving effect to 
every other provision contained therein, as far  as lay in  his power, and 
that the q??entioc, t c ~ t n t o y  bc!icvcd he had title to the 
erty and the right to dispose of it, had nothing to. do with the case; that 
the only question was, Did he intend the property mentioned to go i n  
the manner indicated? and not whether he had power to direct it, or 
would have done so if he had known that he thereby imposed a condition 
upon another; and he added that nothing could be i o r e  dangerous than 
to speculate upon what a testator would or would not have done if he 
had known one thing or another. Where the testatrix had a third 
interest in the house and lot, having expended that much of her own 
money in its purchase, and i t  was insisted that under such circumstances 
she will not be presumed to have intended to give more than she had a 
right to; the Court replied that this, too, is a question of construction 
for the court, and the case of Padbury v. Clark, 2 Mac. and G., 298, 
seemed to be directly in  point, and to lay down the rule correctly. There 
it was held that when a man who had an undivided moiety in a house 
devised it by a particular description, such as "my messuage or tenement 
with the garden thereunto belonging,'' the whole was intended to pass. 
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I n  Miller v. Thwgood,  33 Beav., 496, i t  is said there arc many cases 
on the subject, but they all resolre themselves into this:  '(If a testator, 
having a n  undivided interest in a particular property, derises the same 
specifically, a case of election will arise and the co-owner must elect 
between his interest in the property and any other interest he may take 
under the will," and v h a t  was said in Tl'ilkinson v. Denf ,  6 L. Rep., is 
to the same effect. Mr. Pomeroy, i n  his excellent treatise on Equity 
Jurisprudence ( 3  ed.). 1 vol., a t  p. $92, sec. 475, says: '(The doctrine of 
election is  not applicable to cases where the testator, erroneously think- 
ing certain property is his  own, gives i t  to a donee to whom in fact i t  
belongs, and also gives him other property which is really the testator79 
own, for i n  such cases the testator intends that  the devisee shall have 
both, though he is mistaken as to his own title to one." H e  cites as 
authority for this statement of the law, Cull v. Sho~cell; -21nbler, 727 
( S .  c., 27 Eng. Reports, Fu l l  Reprint, p. 470)) where i t  was said, accord- 
ing to the syllabus (and the case is well reported) : "One devised to 
A. for life an  estate, which she supposed she had a power to dispose of, 
but i n  fact had not. She  also gare  a life interest i n  other estates to -2. 
A. claimed the first estate under an  old entail. Held, he is  not put  to 
his election," citing Lib. Reg., 1772, -2. fo. 574-a; 3 Woodes Prec. Xpp., 
1. Lord Apsley, Chancellor, said in  that  case: "Henrietta conceived 
she had a power to dispose of the copyholds, and meant to give what she 
had a right to gire, not to give what she had not. (V ide  F o r r ~ s t ~ r  v. 
Cotton, 6, 9, 10 Dec., 1760; ante Pulteney v. Lord Darlington.) There 
is  no direct proof that she meant to dispose of the copyholds, if she had 
no power to dispose of them. I t  is not matter of election. Herle v.  
Greenbank is very strong. I n  Greaces ?;. Hoyle, covenant to settle real 
estate and derise of personal in satisfaction, Lord Hardwicke doubted 
whether i t  was a satisfaction; but being a condition expressed, he held i t  
a satisfaction on the authority of Jenkins v. Jenkins, but said the Court 
ought to go no further." I n  a note to the decision, the Reporter says: 
"The doctrine laid down in  this case, on the first point, has been over- 
ruled, though i t  has been thought that  the decision might be supported 
on the ground of length of time, Whistler v. Webster, 2 Ves. Jun. ,  370, 
371, i n  which case the Master of the Rolls said:  'I am to say Cull and 
Shomell is erroneous if founded on the argument first urged; but there 
is  another point i n  that case very material, viz., the length of time. I t  
was impossible to tell of what the personal estate consisted, and no 
person can be put  to elect, without a clear knowledge of both funds.' 
See Thellzwon v. Woodford, 13 Ves., 221; Welby v. Welby, 2 V. & B., 
199. I n  Moore v. Butler, 2 S .  & Lef., 267, Lord Redesdale would, how- 
ever, seem to have recognized the principle laid down in  the principal 
case." 
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There was a second point made in that case, i t  will be seen, as to the 
length of time which had elapsed, it being thirty years after the sur- 
render of the copyholds, so that the note of the Reporter applied to the 
question of election, which was the first question raised in the argument. 
Referring to that case ( Z o o r e  v. But ler ,  s u p r a ) ,  we find that Lord 
Rcdesdale cited X o y s  v. Xordaunt ,  2 Vern., 582, and note, and quoted 
from the opinion of Lord Rosslyn therein, where the latter stated the 
ground of election to be that "No person puts himself in a capacity to 
take under an instrument without performing the conditions of the in- 
strument; and they may be express or implied; if it is stated, or can be 
collected, that such was the,intention of the parties to the instrument, 
that intention must be complied with." And Lord Reclesdale added: 
4(  I t  may be doubtful whether such was the intent-as, if a conveyance 
be made under a total ignorance of one's right;  in such a case the party 
is not bound to elect; of that description was the case in Ambler ( C u l l  
v. Showel l ) ,  upon a will; where it did not appear to be the intent of the 
party t o  act on  the property; and there may be cases of the same kind 
upon settlements." 

I n  our case the testator has not "acted on the property" by a descrip- 
tion of it, but merely describes it as "the land of which I am seized at  
my death," and the land of the wife would not answer this description. 
Therefore, his intention to devise i t  does not appear. Cull n. S I I O Z I ~ P I I ,  
supra, would seem to be opposed to Isler v. Isler, 88 N .  C., 581, already 
cited and commented upon by us, and so does Lord Redesdale's opinion 
in Hoore  v. But ler ,  2 S .  & Lef., 267. I n  Cull  v. Showell,  supra, the 
land given to the nephew of the testatrix was described specifically, as 
"all the  rnpyhnlrl rnesn.ges, lnnd, etc., he!:! or Ij.iCg -;r;-ithi= the manor 
of Crondal," so that i t  appeared that she intended to dispose of that 
particular land, and not merely her interest therein, provided she had 
any, and therefore a case for an election arose. 

But we need not stop to reconcile divergent authorities, if there are 
any in conflict, or to select from them which ones we will follow or 
adhere to. The foregoing account of the cases will serve the good pnr- 
pose of showing how the courts may have differed concerning this doc- 
trine of election, or to enable those so incli~led to bring thcrn togethcr 
into harmony. 

We can decide this case upon a different ground, peculiar to itself. 
I t  will be observed that, by agreement of the parties, the testator was 
seized in his own right of other lands than those described in the deed 
from his wife to him, which is void, and he devises to his wife as follows: 
"The land of which I am seized at  my death," so that his description of 
the land he intended to devise does not include the land in  question. 
We will not press his own description of the land beyond a fair  and 
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reasonable interpretation of thr  wortls, as used by him. Their meaning 
is  clear, and beyond doubt, that  he intended thereby to devise only his 
ow1 lands, or those of which he was legally seized a t  his death. There 
is no specified description of either his orrn land or that described in 
the deed of his wife to him. I f  he had described the latter tract by 
metes and bounds, or by any langllage ~ ~ h i c h  wonltl identify it, a very 
different question might be raised, but he  did not do so. H e  used plain 
~vords, x-hose meaning is ~~nmis takahle ,  namely, "Land of which I am 
seized," and he was not seized of the land in question, because his wife's 
deed to him was 7-oid, the privy examination of the wife, as required by 
law (Rev., 052), not har ing  heen taken (,Cnzith v. B r u f o n ,  137 K. C., 
79;  Towles 2'. Fiahcr. 77 hT. C., 443: G w e n  1 > .  R m n t o n ,  16 N .  C., 500; 
see Pell's Edition of Re\isal, src. 952, and ~lotes) .  and further, becauw 
the exanlinatiori of the wife r a s  not made according to Rev., 2107. 
S o r u ~ o o d  2.. 7 ' o f f e n ,  166 S. C., 648. The lack of privy examination 
would, of itself, have invnlitlatcd the deed, or nzade it void as a corirey- 
ancr to the ~vife.  It is  evident the. testator tli(1 not ~vish, nor did he 
intend, to derise land that  did not b c l o ~ ~ g  to h i n ~ .  and, therefore, i t  x-as 
that he used appropriate, and even technical, lwnguagc to express his 
purpose clearly. "Land of which I am seized" means to which I an1 
legally entitled, arid this is palpably the true meaning of his word$, as 
he  intended them to ha! e. I t  f o l l o ~ s ,  thcrcfort~, that there n as no 
election imposed upon his wife, for he did not \%ill anything belonging 
to her, but only what he on-ned hirnself. Plaintiff's qualification as 
executrix was sufficient to  top her from claiming lands derised othcr- 
wise than under the nil l .  T r i p p  I ! .  S o l ~ l e s ,  136 S. C., 90 (67 L. R. -1.) 
cited in  notes to 49 L. R. -1. (U. S.), 1081, 110.5) ; but her land mas not 
devised, as we have dlonn,  :ml, therefor?, tlierc is nothing for such an  
estoppel to operate upon. She filed no ilirentory, and there is no state- 
ment that she actually appropriated the property bequeathed to her. 

I t  may be ~rof i tahle  for those drsiring to consult the authorities more 
extensively that they consider the follon ing cases decided by this Conrt : 
C r a t e n  v. Cral ' c ,~ ,  I f  S. C'., 338; Sandcrl in 1 ' .  Thompson ,  17 S. C.,  
539; Redmond c. Coffin, 17 PIT. C., 43'i;  Ford e. Whedbee,  21 N.  C., 1 6 ;  
Xelcher v. liurgcir, d l  S. C., 634; TT'ilson v. & I r n y ,  21 N. C., 376; 
Flippen v.  Uan~rer ,  5 3  N.  C., 450; Lllc&ueen z.. XcQueen ,  53 N. C., 1 6 ;  
Robbins 7%. Tl'intliy, 56 K. C., 286; Boaf t .  Uost ,  56 S. C., 454; X c -  
Daniel v. XcDanie l ,  58 S. C., 331: Morrison v. TVl~ite, 67 N .  C., 253; 
W e e k s  v. TT7ee7;s, 77 N. C., 421; l s l er  v. Isler, 88 N. C., 581; S i g m o n  v. 
Hazcn, 87 N. C., -150; Gray  c. ~ ~ ' i l ( i n m s ,  130 s. C., 53 ;  Price v. Price, 
133 N. C., 494. 

The doctrine was not applied in the case of a homestead. P u l p  v. 
Brozvn, 153 N .  C., 531. It applied to minors, for whom the Court will 
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elect, as they are wards of the Court (McQueen v .  McQueen, supra; 
Plippen v. Banner, 55 N .  C., 450), and to femes covert (Robertson v. 
Stevens, 36 N .  C., 247) ; but it seems not to have been applied in  the case 
of a widow, who was a lunatic, Lewis v. Lewis, 29 N .  C., 72, cited in  
note to I n  re Estate of Andrews, 17 L. R. A., 296, because of her in- 
capacity to dissent from the will, the right of dissent being personal. 
Hinton v. Hinton, 28 N.  C., 274. But this law was changed by Rev. 
Code, ch. 118, see. 1, so that the dissent may be in person, by attorney 
or by guardian, as the case may be. Code of 1883, see. 2108; Revisal 
of 1905, see. 3080. 

The defendants admitted that the plaintiff is the owner of the land, 
unless there is some provision of the will affecting her title, or preventing 
her from claiming it. There is none, as we have shown, and the judge 
properly entered the judgment as he did, compelling defendants to com- 
ply with the contract of sale. I t  will be so certified. 

Affirmed. 

FIRST NATIONAL BANK O F  TARBORO v. TARBORO COTTON 
FACTORY ET AL. 

(Filed 6 October, 1920.) 

Allegations in affidavits for attachment against an insolvent corpora- 
tion's property, that executions had been issued against it, and that it 
had failed to make use of a small piece of its land, and not paid the taxes 
thereon ; or that its president claimed this land, or its proceeds is insuffi- 
cient upon the question of fraud of the corporation, for the granting of 
the warrant. 

PETITION to rehear. 

John L. Bridgers and Henry C.  Bridgers for plaintiff. 
Don Gilliam and Henry Staton for defendant. 

BROWN, J. This case is reported 179 N. C., 203. The petitioner 
does not deny the correctness of the propositions of law stated in  the 
opinion, but claims that we overlooked the supplemental affidavit pre- 
sented to the judge at  the time when the attachment was dissolved. 
We considered the entire record, and have again examined the same, 
and are of opinion that neither the original affidavit upon which the 
attachment was issued nor the supplemental petition or affidavit used 
on the hearing before Judge Connor are su5cient to sustain the warrant 
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of attachment. The  ground upon which the attachment was originally 
issued was that the defendant was about to assign, dispose of, and secrete 
its property with the intent to defraud creditors. The plaintiff failed 
to set out the grounds upon which this belief was based so as to enable 
the Court to pass upon their sufficiency. We find nothing in  the supple- 
mental petition which induces us to rerise our opinion. I n  this further 
answer, or petition, the plaintiff sets out four alleged facts as grounds 
for its assertion that  the defendant is about to assign, dispose of, and 
secrete its property: 

(1) That  the defendant has made no effort to pay the debt sued on. 
(2)  That  execution was issued on certain j ~ ~ d g m e n t s  against the defend- 
ant. These certainly do not tend to prove any fraudulent transfer of 
property. ( 3 )  That  the plaintiff has failed to make use of a small 
piece of land belonging to it, and failed to list the same for taxation. 
The  record shows that  the defcndant had ceased to do business for more 
than two years before this action was brought, after all of its assets 
except this small piece of land were sold under deed of trust. The fact 
that  the insolvent corporation made no use of this little piece of land and 
failed to pay taxes on it is no evidence of fraud. (4) I t  is  contended 
that  the defendant, L. L. Staton, president of the defendant corporation, 
stated that  the proceeds attached belonged to him, and that  he intended 
to have them for his own use. This statement of Dr.  Staton amounts 
to nothing so f a r  as the defendant corporation is concerned. I t  is  a 
mere expression of opinion as to whom the fund belongs, and is no evi- 
dence'of any fraudulent disposition of property upon the par t  of the 
defendant. 

Petition dismissed. 

LOUIS HOBBS v. NEW BERN-GHENT STREET RAILWAY COMPANY. 

(Filed 6 October, 1920.) 

Instructions-Employer and Employe-Master and ServantEvidence--  
Appeal and Error. 

I t  is reversible error for the trial judge to charge the jury that the 
plaintiff was an employee of the defendant to whom the latter owed the 
duty to furnish a safe place to work, when there was evidence that the 
plaintiff was a t  work as an independent contractor. 

APPEAL by defendant from Connor, J., a t  the April Term, 1920, of 
CRAVEN. 

This is a n  action,to recover damages for personal injury, the plaintiff 
alleging that  he was an  employee of the defendant, and that  while in 

&I80 
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the performance of his duty, taking down certain wires on polrs, that  
a pole broke because of its rotten condition, and he was thrown to the 
ground and seriously injured. 

The  dkfendant denied that  the plaintiff mas in its employment, and 
alleged that  he was a n  independent contractor. 

H i s  Honor charged the jury that  if they believed al l  of the evidence, 
the plaintiff mas an employee of the defendant, and that  it was the duty 
of the defendant to furnish him a reasonably safe place to work, and the 
defendant excepted. 

There was a verdict anti judgment for the plaintiff, and the defendant 
appealed. 

Moore & Dunn  for plaintiff. 
W .  D. M c I ~ v r  and R. A. lYunn for defendant. 

ALLEN, J. W e  are of opinion, upon a n  examination of the whole 
evidence, that  there is a conflict in the testimony, and that  there is some 
evidence that  plaintiff was an  independent contractor, and, therefore, 
that  his Honor committed error i n  giving a peremptory instruction to 
the jury. 

W e  refrain from discussing the evidence, because, i n  doing so, we 
might give ~lndile weight to certain phases of it, and prejudice the rights 
of the parties upon another trial. 

New trial. 

0. L. MATTHIS v. J. D. JOHNSON. 

(Filed 6 October, 1920.) 

1. Fires- Tramroads-Railroads-NegligencsDefective Locomotives-- 
Burden of Proof. 

When it is shown that defendant's tramroad locomotive set out sparks 
from its smokestack or fire box which caused an injury to the plaintiff's 
land, the burden of proof is on the defendant, having better means of 
knowing the facts, to show that its smokestack was reasonably well 
equipped with a proper spark arrester, and that the fire box to the engine 
was also reasonably safe; and it is competent to show, in this connection, 
that the locomotive in question had a short time previously been seen 
throwing out sparks. 

2. S a m e F o u l  Right of Way. 
Evidence that the defendant's tramroad locomotive dropped sparks on 

a foul place of its right of way, causing a fire which was communicated 
to plaintiff's land and damaged it, is sufficient as proof of the defendant's 
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negligence in pwmitting this condition to ?xist on its right of way. mith- 
out showing that its sparlt arrester was defective. 

3. Evidence-Declarations-Evidence-Fires-Hearsay. 

Testimony of a stat~rnent mntle 11y :I wilncs.: who l ~ - :  binw tlirld, rela- 
tire and nx~terial to the inquiry i n  :i firt' d:~nia;t~ c.:kse, is i ~ l ( . o i ~ l ~ e t ~ n t  as 
hearsay. 

,\PPEAL by defendant from E r r ? ,  .T.. at Fall  'I'erm, 1920, of S \ \ r r sos .  
This  action was broi~glit to rccowr tlani:1gcs for icttine fire to plain- 

tiff's lands and the t i m l m  tlic.reon, in Alpri l ,  1916, and lmrni~rp the same. 
The  fire came from defcndmlt's enginc, nliich n x s  opcratcil on his tram- 
road. There was evidence tending to c.lio~v that the firc nns  ~t out bv 
defendant's engine, and that it burned plaintiff's property, and that i t  
started a t  the side of thr  trnmroad and ncar to it, or at a trc,stle on the 
road where there rime tree tops, gr:lsi, an11 other tlry ant1 conlln~itihlc 
material, and that it bnnicd over x large ar(.a of land. One witness 
stated that  the engine passed him abont onp-half mile from vhcrc  he 
first saw the smoke r i ~ i n g  from the firc; and xvlicri Iic \relit to the place. 
it had burned some distance from the trcstlc. 'l?hertl was f l r t hc r  cri- 
dence tending to show that defcntlant's engine x i s  the cause of the fire, 
but i t  is not necessary to recite it licrc in detail. 'L'hc uintl c:lrricd thr 
fire from the tramroarl to the dir t  road, and all land betwren the t ~ o  
had been burned over, and some of the eritlcnce ttwtletl to shon- that the 
engine had p a w d  the place shortly before the fire and smoke were first 
seen. The  engine was scen to set out fire a wcc.k hefore this fire in 
qtlestion occurred. This testimony was objectetl to by defendant, and 
his objection was o~e r rn l ed  by the court, and an  csccption taken upon 
the ground that thcre was no euidencc that the engine was in the same 
condition on the tnro occasions. The witnesses for plaintiff stated that  
defendant's right of n ny had ]lot been burned off, hut was w r y  foul. 

The  defendant's evidence tended to show that the fire was not startctl 
on its right of way, or by its engine, but that it or ig i~~atc t l  elsewhere, 
and alqo that defendant had. not b c ~ n  guilty of any ncgligrnce. 

The  jury returned a verdict for t l ~  plaintiff, mid assessed his damages 
at $1,000. Judgment there011 for plaintiff; defendant appealed. 

Fowler & C'rumpl~r and G~orqe L1. ~Srnifh for plaintif 
Butler & IIerring and II. E. Faison for defendant. 

WAIXER, J., after stating the case : V e  d l  consider the exceptions 
in the order of their statement in the record: 

The testimony of Martin H a i r r  and Susan H. Ha i r r  mas competent, 
and was properly admitted. The  burden mas upon the defendant to 
show that  his engine was provided with a spark arrester, or other ap- 
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pliances, reasonably sufficient to prevent the escape of sparks or live 
coals from the smokestack, or the fire box, and this is rested upon the 
ground that the defendant necessarily has, or should have, peculiar 
knowledge of the facts, and is better informed as to the condition of 
his engine operated on his tramroad than a plaintiff, who would gener- 
ally be ignorant of it. This Court, in Aycock v. R. R., 89 N. C., 329, 
stated the principle governing in such cases. I n  Aycock v. R. R., Chief 
Justice Smith,  writing the opinion for the Court, cited R. R. v. Schultz, 
decided in 1880, and reported in 2 Am. 8: Eng. R. R.  Cases, a t  p. 271, 
and notes, arid then said of i t :  "The doctrine there announced by 
Gordon, J., is 'that if reasonable precautions are taken in  providing 
tlism (the locomotives) with those appliances which are deemed best 
for the prevention of such damage (from fire communicated), the com- 
pany, or persons using them, canno; be made liable, though they fire 
errry rod of the conntry through which they run.' Adding: 'That the 
mrrc fact of the firing of a property will not of itself prove negligence, 
mhrre it is shown that approved spark arresters were in  use.' h numer- 
ous array of cases is cited in the note i n  support of each side of the 
question, as to the party upon whom rests the burden of proof of the 
prcwnce or absence of negligence, where only the injury is shown, in 
case of firs from emitted sparks. While the author favors the class of 
cases which imposes the burdcn upon the plaintiff, we prefe'r to abide 
by the rule so long understood 2nd acted on in this State, that the burden 
of proof is upon the defendant, when it appears that the sparks, or coals, 
came from the engine, not aloiie because of its intrinsic merit, but be- 
cansc it is so much easier for those who do the damage to show the 
exculpating circ~mstanres, if  snrh wid, thnn i t  is far tEc p!~ir?tiff tc 
produce proof of positive ~icgligence. The servants of the company 
must know and be able to explain the transaction, while the complaining 
party may not; and it is but just that he should be allowed to say to 
the company, you have burned my property, and if you are not in default 
show it, and escape responsibility. We therefore sustain the judge in  
this part of his charge. L2gain, there was negligence in permitting the 
inflammable material in which the fire began to remain so near the 
track, and liable to ignite from emitted sparks. Troxler v. R. R., 74 
N. C., 377; Whart. Neg., see. 873; Thom. Neg., 162; Salmon v. R. R., 
20 Am. Rep., 366, and note." That decision would seem to cover this 
case completely in its principal points. I t  has been cited and approved 
frequently in subsequent cases, and must govern our decision here. The 
most recent citation of it will be found in CashwcZZ a. Bottling Works,  
174 N. C., 324-327, where we referred to i t  as follows: "In Simpson v. 
Lumber Co., 133 N. C., at  pp. 101 and 102, we said: 'Where the plain- 
tiff shows damage resulting from the defendant's act, which act, with 
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the exercise of proper care, docs not ordinarily produce damage, he 
makes out a p ~ i m a  facie case of negligence, which cannot be repelled 
hut by proof of carc or of sornc extraordinary accident which renders 
care ~iselcss,' " citir~g rl?/cocl< 71. R. R., 89 N. C., 321; L a v t o n  v .  G i l ~ s ,  
90 N .  C., 374; I'iq,gof 7). R. R., 54 E. C. L., 228; Craf t  v .  T i m b e r  Co., 
132 N. C., 151;  Ins .  Co. 21. R. R., 132 N. C., 75. See, also, -1Ioore 1 1 .  

Parker,  91 N. C., 275; H a p e s  v. Gas Co., 114 N. C., 203; Currie v .  
R. R., 1 5 6 N .  C., 419;  Rorncgajj v. R. R., 1 5 4 N .  C., 392; Cox v .  R. R., 
149 N. C., 118;  S i m m o n s  I). Lwmber Co., 174 N. C., 220; Wil l iams  v. 
R. R., 140 N .  C., 623; Fitzgerald v. R. R., 141 N. C., 530-534; Stewart  
v. Carpet Co., 138 K. C., 60;  Ross v .  Coftorz Hi l l s ,  140 N. C., 115;  
Wornble v. Grocer?/ Co., 139 N .  C., 474. Besides, there was testimony 
of the plaintiff's witiiesscs which showed that the same engine had cast 
sparks before, and this was some proof of its bad condition. Dail z,. 

Ta?ylor, 151 N. C., 284. 
This case and X n o t f  v. R. R., 142 N. C., 238, are much alike, as there 

i t  was held that thc en~issiorls of sparks from the smokestacks on former 
occasions, and near the time of the fire that did the damage complained 
of, was competent, and, besides, that if the smokestack mas in good 
condition, and sparks fell upon a foul right of way and caused the fire, 
the railroad company was responsible in damages. Simpson  v. Lumber  
Co., 133 N. C., 95; Troxler v. R. R., 74 N. C., 377; Craf t  v :T imber  Co., 
132 N. C., 191;  W i s e  v. R. B., 85 Mo., 178, where it is said that in no 
view of the matter is it material to inquire how the sparks happened 
to fall on the right of may if the latter mas in bad condition, and that 
was the cause of the fire. See, also, Cox v. R. R., supra, and cases 
cited with it. These exceptions cannot, therefore, be sustained. 

The testimony of K, A. Robinson n-as properly excluded, because he 
proposed to speak solely of a statement, not only of a third person, but 
of a person who had since died, which was made to him. This was 
hearsay and incompetrnt, it h a ~ i n g  none of those safeguards required 
by the law for the maintenance of truth. The same may be said of the 
testimony of Charlie Cromartie and T.  F. Fowler. 

The other exceptions are merely formal. 
The court's rulings were correct throughout, and Tve therefore affirm 

the judgment. 
No error. 
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JOHN F. CROOM v. J. H. GROVES. 

(Filed G October, 1920.) 

Courts-ContemptNotice to Show Cause-Insufficient Compliant-Al- 
leys-Obstruction. 

Under a rule to show cause why the defendant shodld not be attacked 
for contempt in failing to obey all order of court for him to remove a 
building from an alley way, which he wns thus unlawfully and wrong- 
fully obstructing, it is an insufficient answer that the defendant had cut 
an opening through the building in his own o~inion sufficient for the 
plaintiff's purposes, as such would not be in full compliance with the 
order of the court. 

APPEAL by defendant from Kerr, J., at March Term, 1920, of DUPLIN. 
This is an  appeal by defendant Grows from a judgment of the Snpe- 

rior Court of Duplin County, adjudging him in contempt of court for 
failure to remove a certain building from over an alley-way in the town 
of Magnolia. 

~ r o m  the order of Kerr, judge, defendant appealed. 

Stevens & Beasley for plaintiff. 
Qavin & Blanton and R. II. Crumpler for defendant. 

BROWN, J. I n  the judgment of Stacy, J., August Term, 1917, Duplir~ 
Superior Court, it was adjudged that ('the defendant, J. H. Graves, who 
now unlawfully and wrongfully obstructs said alley-way, proceed and hr  
is hereby commanded and directed to remove said building from said 
alley-way, and he is hereby given until 1 Mayv; 191 8; t o  rpmnrp  the  q m w ,  

and open said alley-way, and this cause is retained for further orders, 
and the assessment of the plaintiff's damages incurred to be inquired of 
by a jury." 

I n  response to a rule to show cause why he should not be attached for 
failing to obey said order, the defendant says that he has cut an opening 
in his building 12 feet wide and 12 feet high, and avers that this is a 
full compliance with the order of the court. 

We do not think that what the plaintiff has done is in any sense a 
compliance with the judgment. H e  has merely opened a pathway 
through the first story of the building and left the second story intact, 
extending across the alley-way. I t  is manifest that this is not a com- 
pliance with the judgment of the court. 

Affirmed. 
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LOUIS M. BOURNE aso JOHX L. BRIDGERS v. MRS. R. I. F d R R h R  ET 91,. 

(Filed 6 Octobcr, 1920.) 

1. Estates-Contingent Remainders. 
An estate for life, with remainder over to cleiicnated ~erso l i s  in heiug 

A B. C.. one-third each. living a t  the death of the first taher, or to their 
children tlien living, and if no living children at that time. to the survivors 
of A .  B , and C , before the termination of the life e i ta te .  Held, A ,  B., 
and C. take an eitatc in one-third of the land contingent upon their beinq 
alive a t  tlle death of the first taker, and each one a further estate con- 
tingent upon the event of the death of the others, or one of tlienn, h r f n ~ e  
the death of the life tenant without leaving children. 

2. Fami-Wills-Deeds and Conveyances-Judicial Sales-Estoppel- 
Purchasers. 

A, ,  B., and C. took 11y xvill a remainder in lai~dz coritiugent upon their 
being alive a t  tlie time of the death of the firft taker, and a further con- 
tingent eitate depending upon the others being dead a t  the designated time 
without leaving issue. A. and B conreyed, for a sufficient consideration, 
their right, title, and interest to the land, and t h ~  purcllaser acquired a t  a 
sale under decree of court by deed without warranty from the commis- 
sioner, all the right, title, and interest of C. to the identical land, referring 
to the devise to C.  : Hcld,  the conveyances of A. and B. were of their 
whole estate in the land, including both of their contingent interesb, and 
the commissioner'? deed was of the entire estate of C.. and that A,, B., 
and C. estopped by their cleedi to claim any interest whathoever in 
the land, and the purchaber could convey a fee-simple title. 

APPEAL by  defendants f r o m  Lyon ,  .I., a t  Jur ie  Term,  1920, of E D ~ E -  
COMBE. 

K. H. Dickens devised to his  sister. M a r y  E. Dickens, the lot i n  
question i n  Tarboro, A?. C., "During h e r  life, and  upon  her  death I give 
and  devise the same to J o h n  L. Bridgers, Jr., R o u t h  Hassardshort ,  a n d  
Louis 11. Bourne, i s  tenants  i n  cornmon," one-third to each ;  ('and i n  
event of any  olie or more of them being dead, leariiig issue, a t  the t ime 
of M a r y  E. Dickens' death, then such issue shall take such p a r t  of said 
real  estate as his, her,  o r  their  parents  would h a ~ e  taken if then l i r ing,  
but  if one or more of them be then dead without issue s u n  iviiig, then 
his  o r  her  share shall tlien go to s u r ~ i ~ o r  o r  survivors of m y  said 
devisees." 

M a r y  E. I)ickciis, i n  December, 1880, conreyed her  interest i n  lot  
KO. 59 i n  the plat  of said town to 0. C. F a r r a r  by deed duly recorded. 
J o h n  L. Bridgers  axid his wife, arid Rout11 Hassardshort  and h e r  1111s- 
band, on 5 J a n u a r y ,  1881, by war ran ty  deed, du ly  recorded, and  i n  
consideration of $6,000, conveyed "A11 the i r  interest i n  a t rac t  o r  parcel 
of land i11 Edgecombe County, K. C.," describing said lot by  rlurnber 
and  by metes and  bounds, arid adding, "Interest ill said half of town 
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lot being an undivided two-thirds, subject to the estate of 0. C. Farrar 
of a part thereof during the life of Mary E. Dickens." 

On 22 November, 1889, H. C. Bourne, commissioner, pursuant to a 
decree of the Superior Court of Edgecombe, and in consideration of 
$3,000, conveyed to 0. C. Farrar, by warranty deed, duly recorded, "All 
the right, title, and interest of the said L. M. Bourne in the said prop- 
erty, being one third interest'' (describing the above property), and 
adding, "It being the identical real estate devised by K. H. Dickens 
to said L. M. Bourne, and reference hereby made to said will and testa- 
ment." L. M. Bourne, on arriving at  age, received from his guardian, 
said H. C. Bourne, the purchase-money from the sale of .tLe lot by said 
guardian and commissioner, with full knowledge that all his right, iitle, 
and interest in said property had been sold to said Farrar. 

Said 0. C. Farrar,  after purchasing the life estate of Mary E. Dickens, 
and the interest of M. L. Bourne, John L. Bridgers, J r . ,  and Routh 
Hassardshort, believing that he had a good and indefeasible deed in 
fee simple for said real estate, purchased 41 feet of an adjoining lot 
owned by A. Braswell and built on the whole lot a three-story brick hotel, 
with stores on the ground floor. 

Routh Hassardshort died September, 1907, leaving as her only heir 
a t  law, a daughter, Kate Hassardshort, who died without issue 10 
December, 1910, and Mary E. Dickens, the life tenant, died 16 December, 
1916. 

This is an action by the plaintiffs Bridgers and Bourne to recover 
the one-third interest which Routh Hassardshort would have had in 
said property if she had survived the life tenant, alleging that i t  was 
n n t  rnnrqwd hy their && tc ". C. Fnrrar of t h c i y  intcys;t in the 
property. The judge.being of opinion with the plaintiff, the only issue 
submitted to the jury was in reference to the width of the lot. 

Judgment for plaintiffs; appeal by defendants. 

Jos. B. Cheshire, Jr., and Allsbroolc & Phil ip for plaintiffs. 
W .  0. Howard and James Pender for defendants. 

CLARK, C. J. The appeal presents two questions : 
(I) Do the deeds from Bridgers and Bourne pass their contingent 

interest in the share devised to ~ o u t h  ~ a s s a r d s h o r t  by way of equitable 
assignment ? 

(2) Bridgers having described his interest as two-thirds, and war- 
ranted it, is he estopped as to one-half, which finally vested in  him 
under the will of X. H.  Dickens on the death of Routh Hassardshort? 

I f  this property had been devised to Mary E .  Dickens for life, with 
remainder to the three parties named, then a conveyance by either one 
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of the three of all "his right and interest7' in said property ~ o u l d  have 
conveyed only the interest which he had at  the time of such mnreyance, 
for the possibility that Mrs. Hassardshort and her daughter should die 
without selling or devising the property mas not an interest therein. 

But by the will of K. H. Dickens each of the devisees acquired some- 
thing more than a one-third interest in said property. He  derised to 
Bridgers and Bourne a contingent interest ill Mrs. Hassardshort's one- 
third, of which neither she nor her daughter could deprive them, either 
by conveyance or by will. 

This contingent interest was not subject to sale under execution, but 
nevertheless it could be conveyed, and mas conveyed by the deed ein- 
bracing "All their right, title, and interest in said property." I n  g o b -  
good v. Hobgood, 169 P;. C., 489, it is said by I loke ,  J., "Our decisions 
upon the subject are to the effect that when the holders of a contingent 
estate are specified and known, they may assign and convey it, and, in 
absence of fraud or imposition, when such deed is made, it d l  conclude 
all who must claim under the grantors, even though the conveyance is 
without xvarranty or any valuable roilsideration rnol-ing between the 
parties," stating that this has been held in Icornegay z.. Miller, 137 
N .  C., 659, in which case "The contingent conveyance of Annie Slocum 
was held to pass by her quitclaim deed, and for the recited consideration 
of $1." I n  the present case the consideration was $9,000, and there was 
a warranty, and it was further admitted that there vas  no fraud or 
imposition. Judge IIohe further stated that there "were many decisions 
that in order to validate the conveyance of a contingent interest, there 
must have been a valuable consideration or a warranty, estopping the 
heir by way of rebuttal," citing W r i g h t  c. Rrozun, 116 N. C., 26 ; Foster 
v. Hacke t t ,  112 N.  C., 546; It'atson L,. S m i t h ,  110 N. C., 6 ;  Southerland 
c. Stou t ,  68 N .  C., 446; but he added "that a majority of the Court, 
after full consideration. had come to a different conclusion." in K o m e -  
gay v. Miller, supra, and "that case should be no longer questioned, and 
might be considered by the profession as a rule of property." I t  will 
be seen that the dissent in Korneguy I > .  Jliller has no bearing on this 
case for the further reason that here there mas a valuable consideration 
and a warranty. I n  that case the conveyance of the contingent estate 
was held valid by way of an equitable assignment, though there was no 
warranty. 

I n  Smith v. Moore, 142 N .  C. ,  299, it was held that the deed passed 
the contingent remainder by way of equitable assignment, and did not 
operate merely as an executory contract to convey. I n  Gray v. Hawkins, 
133 N. C., 4, under a devise such as in this case, the life tenant and the 
remainderman joined in a deed conveying the land with a warranty. 
I t  was held that the deed passed the fee simple. 
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I n  Foster v. Hackett,  112 K. C., 555, i t  was held that a warranty deed 
by one having only a contingent remainder passed the title by way of 
estoppel to the grantee as soon as the remainder ~ e s t e d  by the happening 
of the contingency upon which such resting dcpeilded. To the same 
purport as the a b o ~ e  decisions, Hozoerc 1 . .  IIackncy, 136 S. C.,  193;  
B r o i ~ r c  1 % .  Dad, 117 K. C., 43; llTatson I?.  Smith,  supra. 

The plaintiffs insist that the deeds of 'a l l  three remaindermen- 
Bridgers and wife, Mrs. Hassardshort and husband, and Bourne, com- 
missioner-conveyed only the two-thirds interest vested in Bridgers - 

and Bourne, but did not conrey their contingent interest ill the one- 
third devised to Mrs. Hassardshort. They concede the deeds passed 
whate~er  interest Bridgers and Bourne had, except thcir contingent 
interest in the one-third devised to Mrs. I-Iassardshort. But what in- 
terest did Bridgers and Bourne have 1 Each had a contingent remainder 
in one-third dependent upon their surviving the life tenant, or leaving 
issue surviving her. Each had also a contingent remainder as survivor 
in the one-third devised to Mrs. Hassardshort, dependent upon their 
surviving the life tenant, and upon Mrs. Hassardshort not surviving 
the life tenant, and leaving no issue surviving her. Both interests 
contingent. 

I f  the deeds passed the plaintiffs' contingent interest as to one-third 
devised to each, it must have passed their contingent interests in the 
one-third devised to Mrs. I-Iassardshort. The joint deed of Bridgers 
and Mrs. Hassardshort conveyed "All their interest, . . . being an 
undivided two-thirds," and the Bourne deed, "All his rights, title, and 
interest, being one-third interest, it h&ng the i d e ~ t i ~ a l  real e s t ~ t a  dcviscd 
by  K. II. Dickelzs to said L. M. Bourne, and reference is hereby made 
to said will and testament." These deeds show no intent to except 
their interest in Mrs. Hassardshort's one-third. The deed in which 
Bridgers joined conveyed two-thirds, and warranted it, and the Bourne 
deed, while describing it as being one-third, further described it as 
"The identical real estate devised to Bourne by Dickens," and reference 
was made to the will. 

The words, "All the interest" and "All their right, title, and interest," 
control even if the interest described in the Bourne deed was more than 
one-third. I n  ~ U u r p h y  v. N u r p h y ,  132 N.  C., 360, where the grantor 
owning an undivided one-fifth interest in  a tract of land, executed a deed 
of his entire interest in  the land, but described i t  as being a one-sixth 
undivided interest, it was held that his deed passed his whole interest i n  
the land. The reason is given in Cox v. McGowm,  116 N .  C., 131, that 
"when language in a deed is of doubtful meaning, that which is most 
favorable to the grantee will control." 
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The words, "All their iritcrcst," and "All their right, title. a r d  inter- 
est" are  inconsistent with thr, contention that Bridgers and Bourne con- 
veyed only their contingcwt interest in one-third each, and not their 
contingent interest in the entire property. Bridpers joined in a deed 
which warralited and convcyxl two-thirds, but his interest proved to be 
only one-half. Bourne's deed described the intermt conveyed by him 
as a one-third, but the happening of the contingency devolred upon him 
also one-half, which, under the ruling in A11~~rp7ry 1 ' .  JIlliirplz?y, supra, 
passed to Fa r ra r  by his deed. 

The conrejance of "-Ill the grantor's right, title, and interest in cer- 
tain described property is a conveyance of all his ~ s f u t e  in such prop- 
erty." 13 Cyc., 636. I n  construing the word "interest" in a statute, 
i t  was held to include a contingent remainder, Y o m g  c. Young, 89 T'a., 
675; 23 L. R. ,I., 6 1 1 ;  and irrcludcs also every right, legal and equitable. 
Hurst T. H u m f ,  i R. Va., 263. 

The  Bourne deed, conveying "all right, title, and iritrrest of L. X. 
Bourne," and describilig this as "being the identical real estate devised 
by the late I<. H. Dickens to said I,. &I. Bourne," conveyed to Fa r ra r  
whatever interest was devised to Bourne by Dickens. 

We  colicur with the learned counsel for the defendant that we have 
been unable to find any case holding that a conveyance of "all my inter- 
est" does not include a contingent remainder. On the contrary, the 
cases above cited show that this is equivalent to conveying, as to the 
grantor, his estate i n  the property. 

The plaintiffs rely upon Blanchard v. Brooks, 12 Pick., 4 i ,  that where 
there was a deed of all the grantor's right, title, and interest with war- 
ranty, only the vested interest passed, on the ground that by the common 
law, a contingent remainder could not be conreyed directly by deed, and, 
therefore, the u7arrnrity protected only the vested remainder. Bu t  later 
the same Court held that a contingent remainder can be conveyed if the 
person who is to take the remainder is definitely ascertained. P u t m a n  
v. Story, 132 Mass., 205. 

The plaintiffs also cite Gilbert c .  James, 86 N. C., 249, where the 
grantee conveyed all his right, title, and interest, and later acquired a n  
interest by descent. The Court pointed out that the distinction is that 
he acquired the latter interest from some other source, and did not own 
i t  when he  made the deed, and hence i t  did not pass. But  in  this case 
both the interest i n  the one-third and the contingent in the rest of the 
devise were acquired at  one and the same time and under the same in- 
strument-the  ill of K. H. Dickens, though the extent of such interest 
was not demonstrated, as to either contingent estate, until the death of 
the life tenant. 
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The: 13ritlgc~s tlcctl having warranted his interest, which he  describes 
:1$ "a two-thirds ~~t~tl ivi t lct l  i~~ tc r r s t , "  he is estopped to claim any interest 
iu  tltv lalld. Whew a party owned one-fourth and conveyed one-half, 
and l a t c ~  i ~ ~ l ~ c r i t c t l  a ~ ~ o t l l c r  fourth, he is hcld estop1wtl. Buchamn v. 
Ilnrringlon, 141 N. C., 3 3 ;  l la l l ih~~r fon  a. Slagl~ ,  132 N .  C., 950; Burns 
1 % .  1170mblc. 131 hT. C.. 175. 

I t  is t r ~ ~ c  that  in thc Bourne deed tllere is no warranty, but the prop- 
c ~ t y  ortlcrcd to be sold by a dccrce of the court, and which the commis- 
s iowr  ronrcycd, was described as "the identical real estate devised by 
the latc K. H. Dickeus to the said L. M. Bouri~e," which meant the whole 
interest whicli he rrceivcd u ~ i d c r  the will. 

T11c decds to 0. C. Fa r ra r  by the life tenant and all three of the re- 
n i a i l~ t l (~mc~n  wcrc cvitlci~tly il~tel~tletl by all the parties, and both sides, 
to convey to Fa r ra r  the entire intcrest in the land in question as fully as  
i t  was devised by K. H. Diekens. 

I t  is unnecessary to discuss the exceptions as to the issue in  regard to 
the width of the lot. Thrre is error. and i t  will be entered here. 

Action dismissed. 

(Filed 6 October, 1920.) 

Wills--Caveatundue Influence-Suggestions to Make Will-Physicians. 
A suggestion by a physician to his patient to write a will, after telling 

him he would not live. is not evidence of nndne inflnence t n  wt ncidp the 
will made in consequence, when the mental condition of the testator was 
sufficient a t  the time, and he, without intimation from the physician or 
others, selected the beneficiaries and gave each of them the portion of his 
estate they were to take. 

BROWN, J., concurring ; WALKER, J., dissenting ; ALLEN, J.. concurring in 
dissenting opinion. 

APPEAL of caveators from S t a q ,  J., a t  J anua ry  Term, 1920, of 
PERQUIMANS. 

Caveat to the will of Milton R. Lowe, heard before Stacy, J., and a 
jury, a t  J anua ry  Term, 1920, of Perquimans. The  jury found that  the 
execution of the paper-writing purporting to be his last will and testa- 
ment was not procured by f raud and undue influence, as  alleged by the 
caveators, that  a t  the time of its execution he had sufficient capacity to  
execute the same, and that  the said paper-writing, and every par t  thereof, 
was the last will and testament of Milton R. Lowe. Judgment accord- 
ingly. Appeal by caveators. 
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W a r d  & Grimes, Charles Whedbee,  and Ehrimghaus & S m a l l  for 
propounders. 

Ayd le t t  & S i m p s o n  and N e e k i n s  & ilfc,VuZ7an for caveators. 

CLARK, C. J. The testator, a bachelor 62 years of age, died 31 Octo- 
ber, 1918, leaving neither brother nor sister, and by this will devised 
his property to his nearest living kin, Mrs. Jordan and daughters, one 
of whom was an invalid, and her son, with a family. H e  also left 
$1,000 each to two churches in the county, of the communion to which 
he beloneed. and $500 to the u-idotv of another cousin. His other rela- " 8 

tives were the children of other first cousins of whom there were eight, - 
all of whom predeceased him, some of them having moved away, and 
some leaving no children. The testator lived much to himself, and for 
the last five or six years was not in good health. 

The will was written by a member of the bar in good standing, whose 
testimony, together with that of a tenant who lived on his land a few 
hundred yards from him, if believed, showed the testator was entirely 
uninfluenced, and mas possessed of a sound and disposing mind when he 
executed the will. He  was taken ill on 29 September with pneumonia. 
On 17 October his physician informed him that he could not live, and 
suggested that he write his will, and thereupon he sent for a lawyer, who 
drew the will under his directions, and, according to the testimony, 
entirely without suggestion from any one*. Testator died 31 October. 
The attack is made by collateral relations on the father's side, Mrs. 
Jordan being his only living first cousin, and was on the mother's side. 

There was conflict of evidence as to his competency to make a will, 
which the jury found in the affirmative. The sole allegation as to undue 
influence was that the physician who had attended him for years sug- 
gested to him that he should make a will, and was closeted with him with 
the doors'shut for a few moments. There is no evidence to show that a t  
any time the physician suggested to him any provision in the will, and 
he testified that he did not. The physician was not devisee in the will, 
but was designated therein as his executor. He  was not present when 
the will was written. 

There are many exceptions and roluminous testimony, but the law 
involved is practically reduced to one point, xhich is that the court 
instructed the jury that if they should find that the physician merely 
suggested to the testator the making of his d l ,  but did not suggest how 
he should make it, nor any of the provisions therein, that this mould not 
be undue influence. I f  merely to adrise a friend to make a will invali- 
dates it, many wills will be made roid. 

"The influence which is exerted merely to induce the making of a 
will, while leaving the testator free from influence as to the provisions 
thereof, is not undue influence in the legal sense." S t r u t h  v. Decker, 
100 Md., 368. 
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"Mere adrice or suggestion, where directed only to the making of a 
will, in general, does not constitute ~ ~ n d a e  influence unless so strongly 
and persistently urged that the testator was unable to resist the adopting 
it." 40 Cyc., 1146, and notes 57 and 62. "A will is not executed under 
undue influence because a person, at  instance of beneficiaries named 
therein asks the tcstator to make a mill when nothi~ig was said by them 
to such person, or by him to testator, as to what the will should contain." 
I n  re Seagrist, 37 N. Y. Supp., 496; Aff. 153 N. Y., 682. 

-1fter the fullest consideration of all the exceptions, we find 
No error. 

BROWN, J., concurril~g: I did not have the advantage of hearing 
the argument in this case, but as my brethren are equally divided, from 
necessity 1 must give the casting vote. 

After a careful examination of the record and briefs, I am convinced 
that there is no evidence of undue influence. I t  is therefore immaterial 
whether his Honor errcd or not in his instruction upon the first issue, 
the jury having found in response to the second issue that the testator 
had mental capacity sufficient to execute the will. The contention is 
that the undue iilflueilce was exerted by Dr. Smith in an effort to induce 
the testator to make a will. There is evidence that the physician advised 
the testator that hc could iiot probably recover and pressed upon him the 
necessity of making a will, and that the physician brought a lawyer to 
the testator for that purpose. There is not a scintilla of evidence that 
Dr.  Smith esertcd any influence whatever as to what disposition the 
testator should make of his property. Not a single devise appears to 
have been the result of even a siwzzestion npnn the  y r t  cf the decter. 
There is no evidence that the influence of the physician was of such an 
overpowering kind that it subjugated the mind of the testator and made 
him express the will of the physician rather than his own. I t  seems to 
be very generally held that advice or suggestion do not constitute undue 
influence unless they are so strongly urged that the testator is unable to 
resist adopting them. Yor ty  v. Tl'ebster, 205 Ill., 630; Herbert v. Long, 
15 Ky., 427; O'Brien's Appeal, 100 Me., 166. 

This rule is especially true where the suggestion is directed only to 
the making of a will in general, and not as to what it should contain. 
I t  is not contended that Dr. Smith exerted his influence in favor of any 
particular person. Therc is not a scintilla of evidence that he exerted 
any influence mhaterer in shaping the disposition made of the testator's 
property. I t  is contended that when he urged the testator to make a 
will that he was using his influence adversely to the interest of the heirs 
at  law. I am not impressed with the force of this suggestion for the 
reason that the testator had a perfect right to devise his property to his 
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heirs a t  law if he  saw fit to do so. There is nothing in the record tend- 
ing to p r o w  that  there  as any influence eserted npon the testator to 
prevent such cleriqe. 

The  teqtimony of Mr.  T h e d b ~ c ,  ~ l i o  xrote  the d l ,  and ~ ~ h o  is I 
lan~yer  TI-ell known to bc of tlie highest personal honor, indicates clearly 
that  the testator knew to whom lie n a s  giving his property, and the 
extent of liis benefactions. H e  remrmhtred tllc churches that he was 
associated with and the parties ncarest in blood and affection. The rela- 
tives to v-honl he gaxre his property, as soon as they heard of his sickness, 
came from a distance and brared the dangers attendant upon his diseaqe. 
They stayed with arid nursed Iiim, thol~gh one of them was herself a n  
invalid. These objects of his bounty were not with him at the time, and 
nerer k n e ~ ~  of the esecntion of the will until after i t  was made. 

I am of the opinion that the jnclgment should be affirmed. 

WALKER, J., dissenting: I t  is not possible for me to assent to the 
last proposition stated in the opinion of the Court, that where the 
execution of a d l  is  caused by mldne influnice it does not invalidate it,  
unless also it extends to the proviciolls of the instrnnient, nnd I do not 
think that the authorities cited by the Court sustain the principle now 
distinctly asserted, for the first time. AUtl~oagli the undue influence mav 
be confined to the mcre making of the nil l ,  it  ninst be seen at once that  
the pro\isions in i t  ~ ~ o u l d  not h a w  been made had its csccntion not 
h a r e  becn induced wrongfully. Tlir prrjndice is to those heirs, ~vho,  hp 
the destruction of t h t  course of descrnt, arc ~lisinlierited by thc d l .  I f  
the teqtator lind made the will hy reason of fraud or clnress, the principlr 
must he the same as if it  had heell hy undne influence. difference 
must be in kind. R J I ~  not in degree, the result being the same. A man 
may make a n-ill undcr dnrrsc;, or  the fear of physical injury threatened 
by another if hc does not, and may proride therein only for particular 
persons, not being indaced to faror  them by any special undue inflnence 
esercised for the purpose of haring the particular devise, or bequest, 
made, when the tcstator did not x m t  to make a will at all, but wanted 
his heirs to liarc his property. Tn such a case, his act is  not vo l i~n tn r ,~ .  
H e  chose to make it as he did because he n7as compclled to make a d l ,  
and yet if he had been allo~red to follo~v his own inclillation there wo~lld 
have been no nil l ,  nntl consequently 110 tlcriic. Tlir heirs :we just as 
surely deprived of their in l i~r i tance  wrongfully as if the ~i-rongdoer had 
coerced him to make a particular dispositioil of liis propert.. Any other 
doctrine nonld be an extremely dallgerous one. -1 mmi should bc per- 
fectly free ill tlic entire process of disposition. This case is  a striking 
illustration of the corrcctne.s of my position. Thc testator here was not 
satisfied with tlie will, and so stated himself, and expressed his sorrow 
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at having made a will at  all. He  was acting throughout under the effect 
upon his will power which was caused by the undue influence, and this 
was as effectual to subject i t  to that influence as if the undue influence 
has been exerted only to cause a special disposition of his property. 

I n  the N a w  Yorlc case, cited by the Court (37 N. Y. Suppl., 496), 
there was no undue influence exerted to have the testator make the will; 
he merely requested the making of the will by the testator, but not un- 
duly. The head-note is thus: "A will is not open to the objection of hav- 
ing been executed under undue influence because, at  the request of bene- 
ficiaries named therein, a person asked testator to make a will, nothing 
being said by them to ~ u c h ' ~ e r s o n ,  or by him to testator, as to what the 
will should contain." And the same was the ruling in the Maryland case 
(100 Md., 368), as the influence employed to induce the making of the 
will was not undue, because undue influence is a coercion produced by 
importunity, or by a silent, resistless power, which the strong will often 
exercise over the weak and infirm, and which could not be resisted, so 
that the motive was tantamount to force or fear;  whatever destroys free 
agency, and constrains the person whose act is brought in judgment to 
do what is against his will, and what he would not have done if left to 
himself; that which overpowers the will without convincing the judg- 
ment; an influence which acts to the injury of the person who is swayed 
by it, or of those whom he would, if left to himself, have benefited. 39 
Cyc., 681-682. We said of this undue influence, that to constitute such 
influence i t  is not necessarily required that there should exist moral 
terpitude, or even an improper motive; but if a person, from the best of 
motives, having obtained a dominant influence over the mind of the 
grantor, thereby induces him to execute a deed or nth-r ir?strumer,t ~ z t c  
rially affecting his rights, which he would not have made otherwise, 
exercising the influence obtained to such an extent that the mind and 
will of the grantor is effaced or supplanted in  the transaction so that the 
instrument, while professing to be the act and deed of the grantor, in 
fact and truth only expresses the mind and will of the third person, the 
actor who procured the result. Myatt v.  Myatt ,  149 N .  C., 137, 141; 
62 S. E., 857. Undue influence exists wherever, through weakness and 
dependence, or implicit reliance by one on the good faith of another, the 
latter obtains an ascendancy which-prevents the former from exercising 
an unbiased judgment. Caven v. ilgrww, 186 Pa .  St., 134, 328; I n  re 
Douglass, 162 Pa. St., 567, 569. There can be no fatally undue in- 
fluence without a person incapable of protecting himself as well as a 
wrongdoer to be resisted. Latkam v. Udell, 38 Mich., 238, 242. Undue 
influence means wrongful influence. But influence secured through 
affection or persuasion is not wrongful. Sears v. Vaughan, 230 Ill., 
572, 589; Dowie v. Sutton, 227 Ill., 183, 197; Burt v. Quisenberry, 132 
Ill., 385, 399. 
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But  in the Kew York and Maryland cases, there was no undue in- 
fluence practiced to i~iduce the making of the will, so that  the question 
(lid not arisc, but the contest of those decisions indicate that, if there had 
been undue i~~f luenct ,  the Courts would have held the mills to be void. 
I have searched most carefully and exhaustively to find a case in  the 
reports, or an intimation in the tcxt-books, to the effect that  undue 
influence clnployed to fo rw  the making of a will, without any being 
exerted to shape its prorisio~is, will not inraliclate the instrument, but 
my  search has been in vain, and I can safely affirm that  no such case or 
authority can be foulid a t  all, and, a t  least, no such xvell considered 
precedent. 

The  effect of the ruling here will be to say that  if a man makes his  
will while under the control of und~ ic  influence, i t  will not be set aside, 
if the influence did not govern him in the disposition of his property, 
when, if he liad not made the will a t  all, the heirs would not be deprived 
of their i~~hcr i tance ,  because no disposition of his property would have 
occurred. I t  follows that  the undue influence indirectly caused the 
particular disposition of his property to be made, and this being both 
logically and practically true, how can i t  make any difference whether 
the disposition of i t  was caused directly or indirectly by the wrongful 
influence. 

The  judge charged the jury against the view I have taken of the 
matter, when there was evidence to show undue influence in procuring 
the execution of the will alone, and in this there was error prejudicial 
to the caveators. I do not mean to imply that there was no eridence 
of undue influence exerted to control the provisions of the will in favor 
of certain persons, for I think there was, and strong evidence of such 
wrongful and illegal conduct, but I haye sought to confine myself to the 
instrpctions as to the making of the d l  itself without regard to its 
contents or the special disposition of testator's property, for the court 
charged plainly and enlphatically that such influence would not be undue 
and would not vitiate the will. This, in 1ny opinion, was palpable error, 
because the result was the same even i f  the physician did not go beyond 
this and unduly induce the testator to will his estate in a particular 
way. I am so sure in my mind of this being the law, that  I might well 
stop here and rest my dissent solely upon this ground. There is evidence 
that  the testator had persistently pleaded to ha re  the will returned to 
h im that  he might destroy it, as he regretted that  he had made it, show- 
ing  that  he was unwilling that  his property should go as the will directed, 
and even if lie wished only to change it, as propounders contend, how, 
and i n  what way, did he wish to change it. H e  could not even change 
it very well unless he gave a different direction in his  will, that  is, to his  
last desire as to the disposition of his  property. Morphine was ad- 

10-180 
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ministered to him for the ostensible purpose, as caveators ror~tc~ntl, that  
his nerves and scnsibilitics might be deatlcned, so that  he might pain- 
lessly pass through what woultl othermise have hecn to him the terrible 
agony of death. ,111 the circumstances attending thc sxcrntion of this 
will cast a grave suspicion upon the transactiorr, and therc, was more 
than arnple cvidencc that i t  was not the will of the testator. When he 
had passed from under the baneful influence ant1 rogair~ctl possi~siior~, a4 
well as he could, of his normal faculties, antl of his sczlf-control, his first 
appeal was for the documcnt which wrongly cxpressetl his last antl t rne 
desire, that  being for a just and fair  distributio~i of his property among 
those of hi5 blood accortlil~g to the prorisions of thr  h n ,  rnhic*l~ he 
thought \$as sometirncs miser than trstator's, as i t  often is in many 
instances. Such a disposition of liis property was, a t  Icnst, rnorc, in ran- 
sonancrx with his wishes, ant1 his sense of justice and right. 

I t  will bctter illustrate my view if I make rcferrwcr here to some of 
the outstantlil~g facts in this ~ e r y  important case: 

Milton It. Lowe, the t~s t a to r ,  tlicd on 31 October, 1018. ,It the time 
of his death he was a bacliclor, 62 ycars of age. Practically all of liis 
life he had lircd alone, ha l ing  hardly hatl any association with others. 
During the last fire or six ycars of his life he hat1 been in rxtrcmely 
feeble hcalth; suffering from TZrigl~t's discas(., a tlilatcd heart, and faint- 
ing ~pclls ,  and lapscs of rncwory, a11i1 bci~rq in a gc'ncmlly tl(~hi1itated 
condition. On  29 Septt.rn1)c.r he was stricken (lour1 ~ i t h  pncnmonia, 
which qhortly aftc~rwartls n a i  co~nplicatcd with gmlgrc,llc of the lnngs, 
and he \\as '(from the first as sick a mall as evc2r tlictl." During the 
whole period of his sick~~chis I I P  11 as w r y  \i mk,  and grew progrcssivcly 
worse, being unable to raise liirnsclf in bed. and speaking to those about 
him only occasionally nhcn arollsed temporarily for some purposc, or  
to make some request. On 17  0ctobc.r he was i~rformcd by the doctor, 
who had been his confidential physician for years, and who attended 
him during his last illncss, that he was bound to tlie. This  greatly 
excited the testator, and his nholc soul and mind seemed to be concen- 
trated with fcar arid anxiety upon the I ic reaf t t~ ,  without further thought 
of earthly things. On thr  Fame (lay the tloctor, having atlministercd 
professiorially to the needs of tlie testator, came out of the sick room on 
to the porch, and inquirstl of testator's rlursc and male attmdance if he 
ever rnadc a will. Ikling inforrnctl that  11c hatl not, the doctor then 
inquired x\ho werv his nearest relatires, and ha\  ing been miqiriformsd 
that  the Jordane, the propom~ders, were his nearest relatives, reques t~d 
the attrndants tc  r en~a in  away from the sick room as he wished to have 
some talk with the old man. The doctor theti retur~ied to the sick room, 
and, contrary to his usual custom, closed the door, presumably so that  
thsy on the porch could not hear. H e  remained in the sick room on 
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this occasion about thirty minutes. During this time he was heard to 
repeatedly and insistently urge upon the testator that  he make a d l .  
The  testator xvns rrpeatedly heard to protest against making a will, 
stating that  lie xould wait until he was better, and that  if he then 
decided to make a mill, it  ~ o n l t l  be all right. Pa r t s  only of this con- 
versation were heard by the witnesses. On the next day the doctor 
returned, bri i~ging an  attonley nit11 him. On this occasion he again, 
after administering professionally to the testator, requested the attend- 
ants to remain ontside of the room, and again closed the door. On this 
occasion he renlained with the testator about forty minutes, and was 
heard again urgently arid repeatedly insistirig that the testator make a 
will. Testator was again heard protesting, as on the first occasion. 
After about forty nlinutes of this colloquy, the doctor emerged from 
the sick room, and in respoiiw to an  inquiry from the attorney, stated 
that thc testator had decided to make a will. The  attorney then, r e ry  
properly, went into the sick room, and wrote the paper-~vriting pro- 
pounded as the testator's will; tlie testator naming as his chief bene- 
ficiaries those who the doctor had heen misinformed vere  his nearest 
kin, imd namil~g the doctor as  executor. During the writing of the 
xrill, the doctor v a s  conqtantly present, and after it was signed and wit- 
nessed, the testator, ~ v h o  liad been raised bodily in bed for the purpose 
of sigrling it, folded it and handed it to the doctor, ~ h o  immediately 
bade the testator farewtll. On the night before the will v a s  ~m-itten 
the testator seemed to be unusuallr nervous and upset, and v a s  heard 
praging, ~r~ut ter ing ,  and nloaning to himself all night. During the ten 
dayswhich clapsed between making the will and the death of the tes- 
tator, he repeatedly told witnesses that  the doctor had caused him to 
mnlrc a ni l l ,  n-hieh lip didn't intend to make; that  he wished to get hold 
of it to destroy i t ,  and furtliernlore made statements repeatedly that he 
had alw q s  liked tlie doctor before, but didn't like him now. H e  fur-  
ther told one of the x-itness~s that  the doctor had told him during the 
t v o  coli~ersations aforesaid that if he didn't make a will his heirs would 
be litigating over the property, and the lavyers would get half of it. 
A11 the property oxned by the testator at his death he got from his 
father, with the exception of onc farm. which he purchased with tlw 
acc,~nulatiorls from his father's propertg. H i s  hcirs a t  law and next 
of kill xverc tv-o first cousins on his n~other's side, a child of another first 
cousin 011 his mother's side, and the children of six first cousins on his 
father's side. A11 of his kindred on his father's side mere disinherited, 
mid all upon his mother's side except Mrs. Louisa Jordan, one of his 
first cousins on his mother's side, and her four grown children. Of 
those d is inher i t~d upon his father's side, there mere several sets of minor 
children; some nearly, and some absolutely dependent; while the Jordans 



wcrc not o~rly possc~ssrd of sonic little property, but three of them were 
carriiirg good salaric~s. ,It the tinw of thc. tcetator7s death, the Jordans 
had been livil~g in Norfolk, Va., about a year, during which time the 
tcstator had ilot sccn theri~. 

This recital of o d y  some of tlie facts, there bcing others which rein- 
force them, shows how lleccssary it was that the charge of the judge 
shodd I i a ~ e  been gircii with careful a i ~ d  clear discrimination, and how 
fatal to the carcators was the instruction as to undue influence, which 
was merely exerted in srcuring the making of the will. 

Lastly, let mc say, that testimony of the doctor as to the mental 
capacity of the testator, and relevant to that issue, was permitted, by 
inadrertence, of course, to be used on the issue as to undue influence, 
and evidence as to undue influence was permitted to be given by him, 
when he was an incompetent witness, all against the objection of the 
caveators. I t  is difficult sometimes to separate the testimony and assign 
each part of i t  to its proper place and function, but i t  must be done, else 
the jury will be frre to decide the issues upon incompetent evidence. 
What the person, whose mental condition is in question, says may be 
considered by the jury as evidence of such condition, although i t  is not 
competent as evidence of tlie truth of what he says, and the court should 
carefully discriminate between the two, but the evidence should be ad- 
mitted, as to the state of his mind and his capacity to make a will, deed, 
or contract, or to commit a crime (capax doli) ,  even though his state- 
ments may be self-serving, or otherwise incompetent as evidence of their 
truth. ~bmetimes, and very generally, the falsity of them is the very 
thing that indicates aberration of the mind or impaired mental faculties. 
Tr I L  r -  I I - - * :  r ~ - r  :- ----.. r - 2  c- t-, +L, ,..,,,,, A ,L,...:,n. 
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mental condition, the witness must be allowed freely to state not only 
what the subject stated to him, but what he did, so that the value of his 
opinion may the more clearly appear. This is elementary learning, and 
hardly calls for the citation of authority. Rogers on Expert Testimony 
(2 ed.), pp. 479, 480; especially the opinion of Justice Washington in  
Lessees of Hoge v. Fisher, 1 Peters' C. C. (U. S.), 163. The value of 
the expert's opinion depends very largely upon his opportunities for 
seeing and conversing with the person whose mental condition is the 
subject of inquiry, as appears in the authorities cited, and as common 
sense suggests, but while this is true, the judge should most carefully 
instruct and caution the jury not to consider the testimony in the light 
of evidence as to facts detailed by the witnesses, but only as bearing 
upon the question of mental condition. These principles are strongly 
supported by the clear and emphatic language of Chief Justice Smith 
in  McLeary v. Norment, 84 N .  C., 235, a cave which has been much cited 
and approved by this Court. He  said: "The conversation offered was 
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not to prove any fact stated or implied, but the mental condition of the 
plaintiff, as declarations are received to show the presence of disease in 
the physical system. How, except through obscrration of the acts and 
utterances of a person, can you arrire at  a knowledge of his health of 
body and mind? sanity is ascertained from sensible and sane acts 
and expressions, so may and must conclusions of unsoundness be reached 
by the same means and the same evidence. The declarations are not 
received to show the truth of the things declared, but as e~idence of n 
disordered intellect, of which these are the outward manifestations. 
The admissibility of the witness's opinion, resting, as it necessarily must, 
upon past opportunities of observing one's conduct, requires, in order to 
a correct estimate of the value of the opinion, an inquiry into the facts 
and circumstances from which it has been formed. There scems to be 
no sufficient reason for receiving the opinion and excluding proof of the 
facts upon which it is founded." One of the last cases affirming it is 
Bissett v. Bailey, 176 N .  C., 43, where the point here considered is stated 
and fully explained with reference to NcLeary v.  Norment. The case 
of Rissett v. Bailey, supra, is also authority to the effect that such testi- 
mony is not competent in cases when the issue is as to undue influence 
and the witness is iriterested in  the event of the action, testifying to 
transactions or communications with the deceased, citing Hathaway 2) .  

Hathaway, 9 1  N .  C., 139; Linebarger v. Linebarger, 143 N .  C.: 229; 
Bunn v. Todd, 107 N .  C., 266; and especially I n  re Chrisman's Will, 
175 N. C., 420, where the point was directly raised and decided, Justice 
Brown writing the opinion. 

There are other exceptions to eridence and to the charge deserving 
attention, but to consider them in detail would extend this opinion fa r  
beyond its proper limits. The principal error is the instruction we have 
already fully considered as to undue influence merely in the making of 
the will. 

The testator at  the time he signed the instrument Lad been greatly 
wasted by disease, which had well nigh sapped his vitality. He  was 
entirely too weak even to resist persuasion or importunity, and certainly 
not strong enough to overcome the dominating influence of one who had 
all his faculties unimpaired, both mental and physical, and who had 
been his attending physician. H e  was verily fast approaching the 
shadow of death, almost in its immediate presence, as he had been ad- 
vised, and was much agitated and unnerved by his sudden knowledge of 
it. H e  was in no condition to act with a proper sense of his duty to 
those who were entitled to favorable consideration in the dis~osition of 
his estate. His declaration that he did not want to make a will, and his 
call for the will that he might destroy it, or even change it, showed 
plainly that undue influence had done its work, and that his free agency 
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had been subdued by a superior power operating upon him, when he was 
as clay in  the hands of the potter, ready to yield without any attempt a t  
opposition to any request as to what he should do. I do not say that 
those were the facts, but that there was strong evidence of them, which 
was rendered of little or no force by the errors committed. There is 
evidence, which if belie~,ed, shows that the instrument was not his volun- 
tary and untrammelled act, as a will should be, but the product of 
another's will, to whose every suggestion he had readily submitted. 

I am greatly perplexed to understand how it can be successfully 
asserted, or maintained, that there is no evidence of undue influence to 
make the will, when the record is replete with such evidence. I t  cannot 
be said that the making of the will was not unduly influenced and pro- 
cured. His Honor assunied that there was evidence of it when he gave 
the instruction. There is not only ample, but abundant evidence of it, 
and the cries of the testator that the paper be restored to him, so that it 
might be canceled or destroyed, is not the least of it. I t  was not by 
any means a mere suggestion to the testator to make the will, but far  
more than that. Many wills have been set aside upon far less evidence. 
Of course, the testator could will his estate to his heirs, but he did not 
do so, and if he had done so, they would still take as heirs, as if by de- 
scent. H e  willed it to some of his heirs, but not, in a natural way, to 
those in the paternal links, who would have taken it, had he not made 
a will, as it would have gone to those who were of the blood of the first 
purchaser, his father, and they have been prejudiced. By undue in- 
fluence in procuring the making of the will, that line of descent has been 
ignored. 

C ,,m,,, +;,, A,. f,;, ,fi,,,.,":,, ..,L:,L ,I,,." - - L  -..L:^^L L L .  I ^ - L ^ L - - 7 ^  
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will to that of a third person, making it the will of the latter and not 
that of the testator, will not, of course, do. That is not this ease, but a 
very different one. The declarations of the testator show what influence 
had been exerted'upon him. Nothing could manifest i t  more surely. 

The effect of the instruction is that, if the execution of the will was 
"unduly influenced" by the physician, and he  was appointed executor by 
reason of it, his appointment would be void, but the will would still be 
valid, if the disposition of the testator's property was not unduly in- 
fluenced, which was exactly the same as saying that, if the making of the 
will was obtained by undue influence, the will would nevertheless be 
valid unless the particular disposition of his property came under the 
same influence and was induced by it, except as to the executor's appoint- 
ment. 

My conclusion is that there should be another trial of the case for the 
errors pointed out. 

ALLEN, J., concurs in the dissenting opinion of WALKER, J 
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MRS. NARY W. DUFFP v. MRS. ERIRfA HARTSFIELD ET AL. 

(Filed 8 October, 1920.) 

1. Pleadings-Sonsuit-Appeal and Error-Objections and Exceptions- 
Final Judgment. 

Exception to the refusal of the trial judge to grant a motion for judg- 
ment of nonsuit upon the pleadings should be noted, and appeal taken 
from the final judgment. 

2. Lessor and Lesse-Landlord and TenantContracts-Damages- 
Crops-Caveat Emptor. 

I t  is incumbent upon the lessee of lands to observe the lands beforehand 
with regard to fences and other like or apparent matters, and protect 
himself in his lease as to their repair, etc., and when he has not don$ so 
the doctrine of cctceat onp tor  applies and he may not recover of his lessor 
damages to his crops caused by the condition of the fence during the 
period of the lease for farming purposes. 

APPEAL by defendant from Connor, J., at  the J u n e  Term, 1920, of 
CRAVEN. 

This  is a n  action to recover rent. 
The  plaintiff alleges in  her complaint that prior to 1 January,  1918, 

the plaintiff rented to the defendant, J. L. Hartsfield, a certain f a rm i n  
Craven County for the year 1918 for the sum of $250, and that  the 
defendant went into possession of the land and cultivated it and disposed 
of the crops without paying the rent, or accounting for the same. 

The  defendant, answering the complaint, admitted that  he had rented 
the f a rm from the plaintiff, and from his codefendant for agricultural 
purposes during the year 1918, and that  he  went into possession of i t  and 
cultivated it, and admitted that  he removed >he crops therefrom, but 
denied that such remora1 was wrongful, and as a further defense alleged 
that  after he had made all preparations to cultivate the f a rm he dis- 
covered that  the fences were insufficient and broken down and unfit, to 
such an  extent that  cattle entered upon the lands and did great damage 
to the crops, and that  he repeatedly made demands upon the plaintiff to 
provide sufficient fences to ward off the stock, and that  she repeatedly 
refused to do so. 

The  defendant also alleges additional damages by reason of the loss 
of fertilizers and seed, but all growing out of the alleged failure of duty 
on the part of the plaintiff to repair the fences. 

The  plaintiff moved for judgment on the pleadings on the ground that  
the defendant admitted that  the rent was due and unpaid, and that  his 
alleged counterclaim for damages did not state a cause of action. 

The  motion was refused, and the plaintiff excepted and appealed. 
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R. A. hTunn for plaintiff. 
Guion & Guion for defendant. 

ALLEN, J. The refusal of a motion for judgment on the pleadings is 
not appealable. This is expressly decided in  Cameron v .  Bennett, 110 
N.  C., 277; Duffy v. Meadows, 131 N .  C., 33; and Barbee v. Penny, 174 
N.  C., 572. 

The reason for the rule is stated in these cases, and i t  is pointed out 
. t h a t  the correct ~ r a c t i c e  is to note an exception to the refusal to grant 

the motion, which will be considered on appeal from the final judgment. 
We will, however, express an opinion on the merits of the motion, as 

it will doubtless prevent further litigation. 
The principle is well settled that ('In the absence of express stipula- 

tion on the subject, there is usually no obligation or assurance on the 
part of the landlord to his tenant that the premises will be kept i n  
repair, or that the same are fit or suitable for the purposes for which 
they are rented," and that, " 'Ordinarily the doctrine of caveat emptor 
applies to leases of realty, and throws on the lessee the responsibility 
of examining as to existence of defects on the rented premises and pro- 
viding against their ill effects.' Propositions that are approved by direct 
decision with us, and which prevail generally in jurisdictions where the 
rights of the parties are dependent on common-law principles. Smith- 
field Improvement Co. v. Coley-Bardin, 156 N.  C., 255; Edwards v. 
R. R., 98 N. Y., 245; Mullen v. Rainear, 45 N.  J .  L., 520; Doyle v. 
R. R., 147 U. S., 413; Walsh 21. Schmidt, 206 Mass, 405; Thomas v. 
Lane, 21 Mass., 47; Philan v. Fitzpatrick, 188 Mass., 237; Calvin v. 
R ~ o l s  187 Mass, BFiO j Hnw)ord v W n f ~ r  P o w m  Cn., 75 Wash , 255 j 3 
Sherman & Redford on Negligence, see. 709; 16 R. C. L., 772; in  the 
Landlord and Tenant, see. 268." Fields v. Ogburn, 178 N.  C., 408. 

As stated in 16 R. C. L., 1032, the tenant '(takes the premises for 
better or for worse, and cannot involve his landlord in expense for 
repairs without his consent." 

The facts alleged by the defendant bring him clearly within this rule, 
and there is greater reason for enforcing i t  against him because the 
defects of which he complains, insufficient fences, were apparent and 
easily discovered before he made the contract of renting, and he had 
ample opportunity to protect himself by covenants in  the lease, and 
having failed to do so, he must abide by the law. 

We are of opinion, therefore, that the defendant has not alleged a 
counterclaim which he can maintain, and that the plaintiff is entitled 
to judgment for the rent due. 

Appeal dismissed. 
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E. C,. TISDAl,E r .  GEORGE EUBANKS. 

(Filed 13 October, 1920.) 

1. Attachment-Libel and Slaxlder-H~~IICIC~-III~~I.S' t o  Person-Statutes. 
The security of a person's good nnmc ant1 reputation is within his 

l~ersonal rights as  a citizen. and slander thcreof is an injury to his person, 
and will sustain a proceeding for an attachment within the intent and 
n~eaning of Rev.. 728 ( 4 ) ,  as an "injury to the person by .................. wrong- 
ful act." 

2. Same--History of Legislation. 
A history of the statutes providing for the \wit of attachment and the 

various amendments to the same. Code of 1868, see. 197; Code of 1883, 
src. 347; Laws of 1893, ch. 77, shows that the present statute is in full 
supl3ort of the above position, and the objection that  it  is but a return 
to legislation existing under the Code of 1856, ch. 7, see. 16, granting the 
writ for injuries only to  roper person and property," is untenable. 
Webb v. Bowler, 50 PI'. C., 362, cited, distinguished, and applied. 

3. Courts-Jurisdiction-Special Appearance-Motions t o  Discharge-At- 
t achnwnGSlander .  

Where the jurisdiction of the court in an action for slander depends 
upon the validity of the attachmrnt under our statute, Rev., 728 ( 4 ) ,  the 
defendant may challenge the right of the court to proceed by special 
appearance, and more to discharge the attachment and dismiss the case 
without subjecting himself, generally, to the jurisdiction of the court. 

CIVI~, ACTIOX for libel, heard on motion to discharge an attachment 
transferred from the clerk, hefore Bond, J., at September Term, 1920, 
of C R A V E K .  

On the hearing it was made to appear that the action is for libel; 
that no personal summons has been thus far obtained, and plaintiff is 
proceeding by publication; that, on proper affidavits, plaintiff has pro- 
cured an attachment in the cause, and same has been levied on property 
of the defendant, situate within the jurisdiction of the court; that d e  
fendant has entered a special appearance, and moved to discharge the 
attachment on the ground that, under the law of this State, no attach- 
ment lies in the action for libel, and the court being of this opinion, 
judgment was entered that the writ of attachment be discharged, and 
that, thus far, no personal service of summons had been obtained. 

Plaintiff, having duly excepted, appealed. 

R. E.  Whitehurst and Guion & Guion for plaintiff. 
D,  L. Ward and Moore & Dunn for defendant. 

HOKE, J. Our statute on the subject, Rev., 728, provides that an 
attachment lies in actions for : 

1. Breach of contract, express or implied. 
2. Wrnng.fii1 conversion of personal ~roDerty. 
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3. Any other injury to real or personal property in consequence of 
negligence, fraud, or other wrongful act. 

4. Any injury to the person by negligence or wrongful act. 
The approved writers on the subject, Blackstone, Kent, Cooley, and 

others, generally maintain the security of one's reputation and good 
name as among the personal rights of the citizen entitled to the protec- 
tion of the law, and, in this view, the language of the fourth clause of 
this section is broad enough to include, and, in our opinion, does include 
and extend to an action for libel. 

The decided cases on the subject, in this and other actions involving 
substantially the same principle, are to like effect, Hoover v. Palmer, 
80 N.  C., 313; Riddle v. illcPadden, 201 N.  Y., 215; Times  Democrat v. 
illoyer e t  al., 136 Fed., 761; Johnston v. Bradstreet Co., 87 Ga., 79; 
V a r n u m  v. Totunsend, 23 Fla., 355;  Icenzie 2). Doran, 3'3 Mont., 593, and 
see numerous additional authorities cited in  Words & Phrases, see. 2, 
rol. 3, p. 1004. Snd, in authoritative decisions construing various 
bankruptcy statutes, wherein judgments and claims growing out of 
willful and malicious injuries to person and property are exempted from 
the effect and operation of a discharge, libel has been held to come 
within the exemption, being classed and considered as an injury to the 
person. McDonald v .  Brown, 23 Rh. Is., 546; Sanderson v. H ~ m t ,  116 
Ky., 435 ; Thompson v .  Judy ,  169 Fed., 553. 

I n  Johnston v. Bradstreet Co., supra, the question presented was 
whether a statute, withdrawing from principle of abatement, by death 
of the litigant, "actions for homicide, injuries to the person, and injury 
to property," extended to and included actions for libel, held that same . . 
a n z x  within the provisions of the law, ail: L ~ ~ I L ~ A I I L ,  ;., ;t.1iveriug iht: 
opinion of the Court, said: 

"If, however, the meaning of the words 'injury to person' cannot be 
determined by the position of the amended section in the Code, i t  may 
be arrived at  by reference to the common law. At common law, abso- 
lute personal rights were divided into personal security, personal liberty, 
and private property. The right of personal security was subdivided 
into protection to life, limb, body, health, and reputation. 3 Black- 
stone Com., 119. If the right to personal security includes reputation, 
then reputation is a part of the person, and an  injury to the reputation 
is an injury to the person. Under the head of 'security in  person,' 
Cooley includes the right to life, immunity from attacks and injuries, 
and to reputation. Cooley on Torts (2 ed.), 23, 24. See, also, Pollock 
on the Law of Torts, 7. Bouvier classes among absolute injuries to the 
person, batteries, injuries to health, slander, libel, and malicious prose- 
cutions. 1 Bouvier, L. Dic. (6 ed.), 636. 'Person' is a broad term, and 
legally includes not only the physical body and members, but also every 
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bodily sense and personal attribute, among which is the reput a t '  ion a man 
has acquired. Reputation is a sort of right to enjoy the good opinion 
of others, and is capable of grovth  and real esistcnce, as an arm or a 
leg. I f  i t  is  not to be classed as a p r r ~ o n a l  right, where docls it belong? 
X o  prorision has b e ~ n  made for any middle class of injuries between 
those to person and those to property, and the great body of wrongs 
arrange themselves under the one head or the other. Whether viewed 
from the artificial arrangenlrnt of law writers, or the standpoint of 
common sense, an injury to reputation is an  injury to person. *4nd 
oftentimes an  injury of this sort caupes f a r  more pain and u~lhappincss, 
to say nothing of actual loss i n  money or property, than any physical 
injury could possibly occasion." 

And, in XcDozcell T. Brown, supra, T i l l i n ~ h a s t ,  J., speaking to the 
auestion. said:  "In view of these definitions. we think i t  is clear that  a 
libel is a wrong and injury committed against the perqon of anotlicr. 
As a par t  of the riglit of personal security, the preservation of every 
person'c; good name from the vile art7 of de t ra~t ion  is j u ~ t l y  i n c l ~ ~ ~ l e d ,  
and for a violation of this right ample remedies are p ro~ idcd .  

"The law, which is supposed to be good common sense crystallized, 
looks upon and treats a person's character as an  inseparable part  of the 
person himself. If  that  is  injured, he is  necessarily injured;  if that  is 
wronged, he  is wronged. Indeed, i t  is frequently said, and ~ i t h  much 
truth. that 'Character makes the man.' And. in this conncction. we 
may say that  i t  is difficult to conceire of a greater injury which could 
be done to a person than to wrongfully and maliciously tarnish or 
blacken and destroy his good character in the community where he lives. 
Wounded feelings, mental anguish, loss of social position and standing, 
personal mortification and dishonor, are clearly injuries that  pertain to 
the Derson. I n  so far  as me are aware, injuries to the character are 
always classed in  the law with injuries to the person." 

A history of our legislation on this subject lends support to the posi- 
tion, if further support were required. Under the Code of 1868, sec. 
197, an  attachment could only be issued in an  action arising on contract 
for  the recorery of money only, and for wrongful conversion of personal 
property, and construing the section, i t  was held that  no attachment 
would lie for unliquidated damages, even in  case of breach of contract. 
Later. in the Code of 1883. sec. 347. the attachment law was amended 
so that  the writ mould lie in actions to recover a sum of money onlv, * ,  

and damages in  one or more of the following causes: 
1. Breach of contract, express or implied. 
2. Wrongful conversion of personal property. 
3. And other injury to personal property by reason of negligence, 

fraud, or other wrongful act. 
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ing the, i ~ ~ t m ~ t  of the T~gis la t i~rc~ to l)ro:r(l(b~~ t11c rigl~t to this writ, :lnd 

for jiitlgmcwt in  jwr.wncrm. .\11t1 no \.:rli(l rcLnsoll ocdc4i~rs to 11s for tlis- 
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Webb v. Ijowler, 50 N .  C. ,  362, that thc. law as it then existed did not 
extend to slantlcr." 

As stated, the point was not p rcw~~t r t l  in Wehh 11. 12owler. The 
statement is but an i r~t i rnat io~~ of thr l(.:lr~~ctl jntlgc, and, on a statute 
granting the writ for injuriw to tho " p r ~ p t ~  person of a n o t h t ~  (which 
might w r y  well bc rtxstrictctl to physical inji~ries), is by no means de- . . 
~151ve QE the n r o c o m t  llY, 2!!Jn.il!g +2chmc!nt hrnsder t e r m s  fcr 1,- - - - - * -  

injuries to the person by any wrongful act." .Ind so, in reference to 
the argument that in the statute on arrest, the process is provided for 
injuries to "person and to character." The statute on arrest from the 
beginning was much more extensive than that on attachment, and the 
Legislature has since had little, if any, occasion to amend it, but the 
distinction adverted to should not be allowed significance in the present 
law, which, as we have seen, has been again and again amended, and is 
now expressed in language fully broad enough to include all injuries to 
the person. 

On the record, as it now appears, the jurisdiction of the court being 
dependent entirely on the validity of the attachment, the authorities are 
to the effect that defendant, by special appearance, may challenge the 
right of the court to proceed by motion to discharge the attachment, and 
without subjecting himself generally to the jurisdiction of the court. 
Davis v .  Cleveland, efc., R. R., 217 U. S., 907; Johnston v. Whilden: 166 
N. C., 104. 
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Being of opinion, however, that, under the law of this State, attach- 
ment lies i n  actions for libel, we hold that  there was error in discharging 
the writ, and this mill be certified that  the cause be further proceeded 
with as the law directs. 

Error.  

L.' BROGDEN, EXECUTOR OF ELIHU SATER ET AL., EX PARTE. 

(Filed 13 October, 1920.) 

1. Wills-Sale of Lands-Conversion-Equity-Personalt-urtesy. 
When, under the direction in the will, the lands of the testator have 

been sold, the property becomes personalty, and not subject to the tenancy 
by the courtesy of the husband of a deceased beneficiary. 

2. Wills- D e v i s s  Sales- Xamed Beneficiaries- Equal Division - Per  
Capita-Equal Degree of Kin. 

A devise that the remainder of testator's property be sold and the 
proceeds equally divided between the named children of his "two sisters"; 
the children so named, without further light being shed upon this devise 
by other portions of the will, take p w  capita, the words, "children of my 
two sisters," being merely descriptive, and were this intent of the testator 
doubtful, the fact that the persons so designated were in equal degree of 
kin to the testator may be considered. 

APPEAL by all parties, except the executor and Marcom heirs, from 
Kerr, J., at  September Term, 1920, of WAKE. 

This  was an action submitted without controversy, for  the construc- 
tion of the following clause in the will of Elihu Sater  : 

Item 3. "The remainder of my  real estate, with all my persorial 
property, I desire to be sold, and to be equally divided between my two 
sisters' children, Johnie Rogers and Fannie Buchanan, and Will 
Marcom, Luther Marcom, Felix Marcom, and Walter Marcom, Lena 
Conyers, and Lula Upchurch." 

Johnie Rogers and Fannie Buchanan were the children of one of the 
testator's sisters, and the six others named in  this item were the children 
of the other sister. 

The  executor has settled the estate and sold the land, and has in hand 
for distribution under said item 3 about $10,000. N o  other provision 
in the will sheds any light on this item. All the persons named in 
item 3 are alive except Fannie Buchanan (who died after the testator, 
leaving a husband, Luther Buchanan, who is a party to this action). 
She  had seven children, one of whom, Mrs. W. T. Rowland, died before 
the testator, leaving fire children, all of whom are under age, and are 
represented in this action by L. T .  Buchanan as next friend duly ap- 
pointed. 
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The other six children of Mrs. Buchanan, and also Luther Marcom, 
Will Marcom, Felix Marcom, Walter Marcom, Lena Conyers, and Lula 
Upchurch are parties to this action. 

The following questions mere presented to the court for its decision, 
upon the foregoing facts: (1) I s  Luther Buchanan, husband of the 
said Fannie Buchanan -(she having survived the said Elihu Sater), 
entitled to courtesy in the ?aid fund? (2) Do' the parties named in 
item 3 of the mill take per sfirpcs or per capita? That is to say, does 
Johnie Rogers take one-eighth, or does he take one-half of one-half, and 
do the Marcom children takc one-eighth each, or do they each one-eighth 
of one-half 2 

From the judgment thereon the parties, other than the executor and 
the Marcom heirs, appealed. 

Winsfon Le. Brassfield for I;. L. Brogder~. 
Douqlass K. Douglass for I,. T .  Buclmnan. 
Armisteud Jonps & Son for .I. R. Ilogcrs. 
B. W .  Winsfon for Marcom heirs. 

CLARI~,  C. J .  The court below propclrly held that neither of the two 
husbands surliving take anything as tcnants by courtesy. The will 
Iiaring tlirectcd thc rralty to he sold and proceeds divided, i t  became 
personalty. 

The court also properly held that the provision that the proceeds 
should be e q d l y  t7ivided hetwern the persons referred to should be 
construed as a devise p r  capifa, and not to the children of the sisters 
-".. - 1 ' .  T ~ n n  TT n ncrn 1 , l  
p ~ t  a b ~ r l ~ i s .  Cu:p  , . fib(, 1u.J L Y .  u., u 1 1 ,  ~ I L U  I I U I L L W U U ~  ~ i t > e b  L u u r  

cited. This is simply a devise to the eight persons named, the words 
"two sisters' children" being rnerely descriptive. 

The words "eclually dirided" can mean nothing except per capita. 
Hustinqs 7). Earp, 62 N .  C., 5. Bcsides, the legatees are all named in 
the mill, and such being the case, thry always take per capifa. Wnller 
u. Forsyfhe, 62 N.  C., 353, cited ant1 approved, Howell v. Tyler, 9 1  
N.  C., 212. This is a genrral rule, except when a contrary intent ap- 
pears "by looking into the other provisions of the will." 1Iowell v. 
Tyler, supra, 213, citing note to B?-?jan v. Scott, 21 N .  C., 155. To the 
same purport, Xarsh v. Dellinqcr, 127 9. C., 364, and 40 Cyc., 1473, 
1401, and cases cited. These legatees named are of equal degree to the 
testator, which is taken into consideration in cases where the intent of 
the testator is at  all doubtful. 

"Whenever, as a class, the beneficiaries are individually named or 
designated by fheir relationdzip fo  some ancestor, living at the date of 
the will, whether to the testator or to some one else, they share per 
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cap i ta  by  n a t u r a l  inference, and  not per s t i rpes .  Schouler on Executors, 
p. 683; Shull c. Johnson, 5 5  N. C., 202. 

F a n n i e  Buchanan,  who was living a t  the death of t h e  testator, was  
entitled to  one-eighth, ~ ~ h i c h  is  to he divided between her  seven children, 
t h e  children of her  daughter,  Mrs.  Rowland, taking their  mother's share 
(one-seventh of one-eighth) b e h e e n  them. H e r  brother, Johnie  Rogers, 
i s  entitled to one-eighth. and  t h e  six children of t h e  other sister of t h e  
testator, i. e., the  f o u r  Marcoms, Lena Conyers, a n d  Lula  Upchurch each 
take an eighth. 

Affirmed. 

J. C. LEWIS v. F. R. SUSN AXD CHARITY NUNN. 

(Filed 13 October, 1920.) 

1. Mortgages-Extension of Time of Payment-Contracts-Consideration. 
Promise of the mortgagee to extend time to the mortgagor for the pay- 

ment of the mortgafe note. without money, has no legal conqideration, 
and is unenforcible. 

2. Mortgages-Serial Sotes-Default-Tender. 
Where several notes secured by mortgage are in series. and due a t  

different dates, with provision that upon default in payment of one, all 
shall become due and payable with interest, after such default in the 
payment of the note first hecominr due, a tender of pa) uen t  of the note 
thus due, and intereqt on all of them in the series, is an insufficient tender. 

3. Mortgages-Sales-Silence of Mortgagor-Equity-Estoppel. 
When the mortgagor attends the ?ale of the land under the mortgage, 

and rrhile claiming the sale to be unlawful h~ reason of tender of pay- 
ment of the mortgage dehts. stands by and says and does nothing to put 
bidders upon notice thereof, he will be estopped in equity, and not after- 
n7arrls heard to impugn the title of the one purchasing for value and 
without notice of his claim. 

4. Contracts-Deeds and Conveyances-Expressions of Parties-Ambig- 
uitg-Evidence. 

The designation of the character of a written contract, as therein 
espreqsed by the parties, may be received as  evidence thereof in case 
of ambiguity permitting an interpretation of the instrument. 

5. Mortgages- Written Contracts- Contemporaneous Agreements- Op- 
t i o n e E l e c t i o n  of Rights. 

A mortgagor and mortgagee, contemporaneously with the execution of 
the mortgage, executed a collateral written contract, called an option by 
the parties, and signed only by the mortgagee, giving the mortgagee the 
right to purchase the lands described a t  a certain price, in the event of 
the mortgagor's default in the payment of any note in a series that the 
mortgage secured, with further provision allowing the mortgagor to pay 
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this sum within a prescribed time. The mortgage was to enable the 
mortgagor to take up a prior mortgage, and to obtain an additional sum 
of money: Held,  the mortgage and collateral written contract should 
be construed together, and thus interpreted, the written contract was 
merely an option which the optionee might elect to exercise under its 
provisions, or sell the lands under the terms of his mortgage. 

APPEAL by plaintiff from Daniels, J., a t  the November Term, 1919, 

This is an action to recover possession of a tract of land, and to declare 
the plaintiff the owner thereof. 

The defendants, Nunn and wife, being the owners of the land, subject 
to a mortgage to. one Edwards, procured F. F. Loftin to pay off the 
Edwards debt, and to make them an additional loan of $191, making 
the total amount due Loftin $1,075, and on 1 November, 1917, they 
executed a deed of trust to the Kinston Insurance and Realty Companyj 
conveying said land to secure said debt, which was divided into four 
payments, $75 being due 1 November, 1918; $200 1 November, 1919; 
$200 1 November, 1920; $600 1 November, 1921. 

- The deed in trust contained provision that on failure to pay either of 
said notes or interest thereon when due, the whole debt should become 
due, and in that event authorized a sale under the power in the deed. 

The defendants failed to pay the first note, and the land was sold on 
15 February, 1919, when the plaintiff became the purchaser a t  the price 
of $1,805, and, having complied with the terms of the sale, a deed was 
executed conveying said land to him. 

The defendants insist that the sale was invalid, and that they have the 
right tc r c d c - , ~  cc  thc fo!!c.:,.icg grv~cdz:  

1. That they tendered the amount of the first note, and interest on the 
whole debt, before the sale. 

This contention is based on the following evidence of the defendant 
Nunn : 

"The first note secured by the deed of trust became due on 1 November, 
1018. I saw Mr. Loftin about it, and he agreed to extend, and did 
extend, the time of payment of the note and interest due upon the indebt- 
edness. The matter of payment was thereafter mentioned between us, 
and Mr. Loftin gave further extension of time for the payment. While 
I mas trying to get up the money to pay the note and interest agreeably 
to my understanding with Mr. Loftin, my attention was called to an 
adrertisement of my said lands for sale. Soon thereafter I succeeded 
in getting up the money sufficient to pay the note and interest due, 
which I tendered to Mr. G. C. Moore, attorney for Mr. F. F. Loftin, 
on 8 February, 1919, his said attorney, Mr. Moore, at  the time making 
the following entry on the deed of trust:  
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"'2/8/1910, Charles F. Dunn, for Fred Nunn, offered $143.71 i n  
cash in  settlcment of the $75 note, and interest on same to date; and 
interest on the balance nntil 11/1/15. G. G. M.' 

lLA1t thr  time the l a rd  was being advertised for sale under the deed of 
trust, but the sale day had not arrived. I attended the sale and saw 
Mr. Moore, attonley for F. F. Loftiii, knock the land off to the plaintiff 
Lewis." 

Tllcrc is no evidence that the plaintiff had notice of the tender, and 
the defendant, although present a t  the sale, and knowing that  the plain- 
tiff was there buying, said nothing about it. 

2. That  on tlic day tlic deed in  trust was csecnted, but prior thereto, 
they csccutcd a11t1 clclivcwd to the creditor Loftin the following paper- 
writing, which they ii~sist is a contract, and operated to prevent a sale: 

"This agreement made this 1 Xo~ember ,  1917, between F. R. Nunn  
and Charity Nnnri, his wife, of the county of Lenoir and State of 
North Carolina, of tlic first part, to F. F. Loftin, of the county of 
Lenoir and State of Xorth Carolina, of the second part, witnesseth: 

"That, nllcrcas, J. F. Edwards holds a note and mortgage, upon 
which the sum of $584 is now due, and the said Edwards is threatening 
foreclosure, alid tlic first parties being desirous that the said mortgage 
be not foreclosed, but that they be loaned an  additional sum of $191, 
and that the total, one thousard and seventy-five dollars ($1,075)) be 
dirided in a scries of four notes, duc one, two, three, and four years 
from date, and the secol~d party being desirous of buying the said prop- 
erty from the sxid first parties, has offered thein $200 per acre, according 
to the resdts  of any reputable surveyor, the said lands being estimated 
as containing about seven ( 7 )  acres, ant1 the first parties having agreed 
to sell a t  that price, actual measurement. 

"Now, therefore, in consideration of the premises and the payment by 
the second party to the first parties of the sum of five c!ollars ($>), 
receipt of nhich is licreby acknowledged, the first parties do hereby 
agree to sell to tlic qeconcl party and liis llcirs and assigns, and do agree 
to courry to him and his heirs and assigns in fec simple, the following 
described lands, viz. : (Dcscriptio~i omitted, but same as in trust deed.) 

L( Antl, wllcreas, the second party has agreed to advance the amoimt 

desired by the first parties, to be secured by a deed of trust and ~iotes 
in the sum of $75, due 1 November, 1915; $200, due 1 hToveinbcr, 1910; 

-$200, due 1 November, 1920; $600, due 1 November, 1921, wit11 6 per 
cent interest from date, interest payable annually; but the said notes 
and deed of trust have not yet been esecnted, all parties intencling that  
this option shall first be executed; and it is further agreed that  the 
second party shall exercise this option oiily upon the first parties' failure 
to pay the said notes, or any one, as they become due. 

11-180 
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"It is the intent of the parties hereto that the second party shall 
furnish the fiirids with which to prevent the sale of the said lands a t  
this time, and also furnish to said first parties $191 additional, the 
second party to benefit from this contract only to the extent that he shall 
receive 6 per cent interest on his money, and, in case the first parties 
again fail to make prompt payments on their indebtedness, that the 
second party shall be a preferred purchaser at the sum of $200 per acre, 
that sum being cor~sitlercd a fair, f d l ,  and reasonable value for said 
lands, especially considering the said lands subject to the life estate of 
Lucy Patterson. The life of this option shall be four years from this 
d a t ~ ,  provided the deed of trust heretofore mentioned shall not have 
been ca~lcclcd prior to said four years. 

"Llnd the secoild party, desiring that the first parties shall have no 
hardship thrnst upon them, docs hereby agree that a t  the time of the 
execution of the said dccd from the first parties to the second party 
under this agreement, the first parties shall be given a contract by which 
they may be allowed to repurchase the said lands within three months 
of the date of the said deed upon the first parties paying to the second 
party and his heirs and assigns the surn paid to the first parties as the 
purchase price of said lands, p h ~ s  the interest thereon, and the costs 
and espcnscs incitlc~it to thc writing of the papers, said costs and ex- 
~ I C I I S ~ S  not to cscccd $25." 

r , l his paper was duly registered. On the day of sale, and before the 
land was sold, it was anno~nicd  that Loftin claimed no rights under 
this paper. 

r 7 1 he follo~ving issue was s~tbniitted to the jury: 
((1. x; 41,- -1-c -.>r I"..+ z:. 7,- .--.. -.>t:tl-J +A ."nrln"- +Ln l - - .J"  :- 

L L A L .  U L L L  . 'U'L.Lb, . A, LLLLL. ) C U U ' C ' b U  L" I C L L b b I ' I  U U C -  l U l L U U  ILL 

contro~ersy in this action ? -1nswer : 'Yes.' " 
The court instructed the jury that if they believed the evidence they 

should answer the issue "Yes," and plaintiff excepted. 
The jury answered the issne "Yes." Upon the coming in of the 

rerdict, the plaintiff morcd the court to set the verdict aside, and for a 
new trial. Motion denied, and the plaintiff excepted. 

The court, npon the verdict alld the admissions of plaintiff and defend- 
ants, rendered judgment in favor of the defendants, as set out in the 
record. To the judgmn~t  as rc~idered by the conrt the plaintiff excepted. 

N o o r e  R. C r o o m  and C'o?r,po., TT'hifakrt- R. Ll l l en  f o r  plaintif f .  
R o u s e  & R o u s e  f o r  d e f m d a n t .  

ALLES, J. The instruction to the jury, to which exception is taken, 
is predicated on the correctness of the two positions of the defendants, 
which it is therefore necessary to examine. 
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1. ,\ccepting the evidence of the defendants as to the tender to be 
true, it  shows that after t l i ~  first note, sccnrecl iii the deed in trust, 
became due, the creditor Loftin pro~liiscil to c\ttwtl the time of payment. 
antl that  hcfore the snlc tc~it lw r a s  made of the amount of the 
first note, antl intervst on the whole debt. ~ltl, in our opinion, these facts 
do not impair the titlc of the plnintiff scar ;red a t  the ?ale. 

The  pro~nisc, to c\tt,n(l tlic tiill(' of pa; , i ~ t  of tllc, first note is witliont 
co~~sitlcration, and thrri~forc cmiiiot I)c t ~Forcid ( I l c r ~ l X  1 % .  iYrrnznc~, 119 
N .  C., 505; Lrr~nhcr Co. 11. Chricfrni)uri l ,  133 S. C'., 260), arid as hy 

pap c i t l ~ ~ r  note. it  na ;  ilcccssnry, in tllc, ahwi~rc  of ail a ~ r c c ~ n c i i t  snp- 
ported by n coi~sitlcratiou, to tciitlcr p : ipoi i t  of all of tli(> notes, ~vliich 
lyas not doiie. 

,\gain the dt~ft~iitlaiit n a s  prcscwt at tlic wlt3, aiiii ':/I\ tllc plaiutiff 
blip nitllont protclst 011 his p l r t ,  aliil, a9 <aid ill B r i ~ n c t f  7?. Rlrppl?j Co., 
at this tcrni, "Tlicrc~ i+ :I who lc~on~c  ljrinciplc in our Ian to thc effect 
that  one ~ h o  stn~lcls hy 2nd \vitiicvcq in sil(wcc a n rongf~ i l  salc of his 
propertp, u~lder  c~ircnn~qtai~cc~s that call oil him to speak,  ill not aftcr- 
wartls be 1le:rrtl to in~pugii the I alitlity of tlic sale in so f a r  as  thc title 

Tllc priirciple, ~ l i i l c  rcrogllizcd. Tvas not npplietl ill that rase, hecmlse 
tlic action was not against the p ~ ~ r c l i a s c ~  to rcdccrn, but :rpai~ist thc 
mortpagcc, n h o  had n rongfnlly wld tlic 1:riitl n l ie i~  thcrc n as i1otl1iiig 
due. 

One who stands by and sccs his property bought by another. without 
protest and ri thnii t  notice of 2iiq claim, "Is not pernl i t t~d  to assert his 
iriterest a f tcrwuds  as againrt the innocent hnycr of the property, and 
to his prejudice, hecansc lic was silent ~vlicn Iic slioidd ha re  S P O ~ C I I .  :111d 
now the lax7 nil1 ilot hear liim nlieii he ~hoi11il he silent. R e  is equita- 
bly estopped from bring licartl atid nsscrtiiig his r1:rirn to the property." 
I I a ~ d ~ r u i - e  Po. P .  Lewic, 173 S. C., 295. 

I f ,  howerer, the teiider -\\-a< good, ant1 if the defc~iclm~ta arc ilot 
estopped, the plaintiff is not affected, because 1 1 ~  is a pnrchascr for ra lue  
v i thout  notice of the tender. 

The  question was discmsed in Drbnnm 0 .  TVafX~ins, 178 X. C., 240, 
and, after placiiig this C o w t  anlong tlioce h o l d i ~ ~ g  that a mortgage 
passes the title, and is not a mere security, the Court said:  "It seems, 
therefore, that in those Statrs  a hona  jide purcllaser for ralue and ~vi th-  
out notice of tender gets a good title. I t  is also held that  a mortgagor 
who has notice of an intended sale and allows i t  to proceed without 
objection cannot afterwards show a tender, or even a payment in  full, 
of the mortgage debt, and thereby defeat the title of a bona  Jide pnr- 
chaser for ra lue  without notice. Cran.sfon v. Crane, 97 Xass., 4 5 9 ;  
Jones  on Mortgages, sec. 1788." 
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I t  is therefore apparent that the first position of the defendants cannot 
bc sustained. 

2. The serond question depends on the construction of the paper- 
writing executed on the same day as the deed in trust. 

I s  it a contract, binding on the parties, which is to be construed with 
the deed, ant1 which operates to modify its terms by postponing the time 
of sale, or is it an option or offer which would have no legal effect until 
accepted by the creditor? 

I t  is called an option by the parties, and while this is not controlling, 
"There can be 110 doubt that in determining the meaning of an indefinite 
or ambiguous contract, the construction placed upon the contract by 
the parties tliernselres is to be considered by the Court. . . . I n  fact, 
whcre, from the terms of the contract or the language employed, a ques- 
tion of doubtful construction arises, and it appears that the parties them- 
selves hare practically interpreted their contract, the courts will gener- 
ally follow that practical construction. I t  is to be assumed that parties 
to a contract know best what was meant by its terms, and are the least 
liable to be mistalcen as to its intention; that each pLrty is alert to pro- 
tect his own interests and to insist on his rights, and that whatever is  
done by the parties during the period of the performance of the con- 
tract, is done under its terms as they understood and intended it should 
be. Parties are far less liable to have been mistaken as to the meaning 
of their contract during the period while harmonious and practical con- 
struction rcflects that intention, than they are when subsequent differ- 
ences have impelled them to resort to law, and one of them then seeks 
a construction at  variance with the practical construction they h h a ~  
placed upon it of what was intended by its provisions." 6 R. C. L., 853 
and 853. 

I t  is not signed by thc creditor, and ordinarily both parties sign a 
bilateral written contract. 

The creditor does not agree to buy, and i n  fact there is no promise 
on his part contained in  the writing except upon condition that he 
accepted the option and took a deed for the land. 

The paper and the trust deed were executed on the same day as parts 
of the same transaction, and "The general rule is that in  the absence 
of anything to indicate a contrary intention, instruments executed at  
the same time, by the same parties, for the same purpose, and in course 
of the same transaction, are, in the eye of the law, one instrument, and 
will be read and construed together as if they were as much one in  form 
as they are in substance." 6 R. C. L., 851, and they should be held to 
make one harmonious whole, if practicable, and not destructive of each 
other. 
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language used by the parties, the transaction appears to be this:  
The  defendants induced Loftin to pay off the Edx-ards mortgage, and 

executed the deed in trust to sccure him, in ~ i ~ h i c h  the debt was tfirided 
into fot~i .  annual payments. differing in amount ~ v i t h  p ro~ i s ion  that the 
whole c?l.n: should become due upon failure to pay cither  not^. and xrith 
poli7er ta sell i n  that  event. 

They also gave Loftin the option to buy the land, seven acres, at $200 
an acre, within the four years vhi le  the notes were maturing, but this 
option could not be esercised by Loftin except lipon failure to pay one 
of the notes, and if csereised, and a deed made to Loftin, it  m s  stipu- 
lated that  the defenclants should hare  three months from the (late of 
the deed to redeem, and so understood, the option contract did not pre- 
vent the exercise of the po re r ,  becanse Loftin did not elect to buy, but 
preferred to rely on the trust deed, and on the day of sale renounced all 
claim under the option in the presence of the defendants, to which they 
made no objection. 

I f  this is not the correct view, and the position of the defmdants 
should be maintained, the power of sale in the trust deed is meaningless, 
and might as  well be stricken ont, because i t  could never be exercised. 
Certainly not before default, and not afterwards if Loftin in  that  e ~ e n t  
was obliged by contract to buy a t  private sale. 

W e  are therefore of opinion that there is error i n  the instruction to 
the jury, and that  on the facts as now presented the plaintiff is the 
owner of the land. 

New trial. 
- 

. I .  F. HERRING ET AL. v. MARY C. HERRING ET AL. 

(Filed 13 October, 1920.) 

1. Controversy \vithout Action-Statutes-Interrogatories. 
The effect of a submission of a controvery? without action on a case 

acreed. Rev.. 803. to di\prnze with the forlnalitirs of a summons, com- 
plaint, and answer. and to submit the case to the court for decision; and 
110 right is conferred on the parties to propound to the court interroga- 
tories upon the matters in dispute between them. 

2. Sa11ie-1Vills-Conl.ts-Eqnity-1Vido~~'s Dissent. 
Court? of equity have no general jurisdiction of the constructions of 

willc, and will not entertain actions or proceedings merely for the purpose 
of settling diqputeq betmeen legatees and devisees ; and this is especially 
so nheu the widow's right to dissent is reserved, and the right thus 
reserved in her to destroy the effect of the judgment of the court. Little 
T .  Thort?. 93 N. C , 71, cited as  controlling. 
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,\PPEAI, by both parties from Allen, J., -at chambers, 23 April, 1920, 
from LEXOIR. 

This purports to be a controversy without action to determine the 
rights of the legatees and cle~-ise~s under the will of N. J. Herring, who 
died 1 January, 1920. 

The will, consisting of eleven items, is made a part of the agreed facts, 
and thc following questions are propounded to the court: 

"1. Does the word 'stock,' as used in item 2 of said will, refer to and 
mean stocks of incorporated companies, or does it refer to and mean 
lirestock? .lnd if the said word 'stock' does refer to and mean shares 
of stock of incorporated companies, does the term also refer to and 
include Liberty Bonds? 

"2. Are the plaintiffs, J. F. Herring, A. D. Herring, J. T. Herring, 
and Egbert Herring seized of an indefeasible cstate in fee simple in the 
lands respectively devised to them by items 2, 3, 4, and 5 of said will? 
I f  not, what estate does each take? 

"3. I s  the defendant, Mary C. Herring, entitled to an cstate for her 
own life in the lands devised to the plaintiff, J. F. Herring, in  item 2 
of said will '2 

"4. Ts the defendant, Mary C .  Herring, entitled to an estate for her 
own life from and after the death of Egbert Herring, if she shall survive 
him, in the lands devised to the said Egbert Herring in item 5 of said 
will ? 

"5. Does a valid charge of $500 in favor of the defendant, Nannie T. 
Herring, exist against each of the tracts of land devised to the plaintiffs, 
J. F. Herring, A. D. Herring, and J. T. Herring, and if so, are said 
chargw c l a i m 4  a p i n c l t  t h e  w i d  rT F. I I e r r i q ,  A. D. Herring, ocd J. T. 
Herriug in personam,  or do they attach to and run with the respective 
tracts of land ? 

"6. I s  the defendant, Mary C. Herring, by virtue of items 2, 3, 4, 
and 5 of said will, entitled to annuities to be paid to her during her 
lifetime, as follows: By J. F. Herring, $75; by A. D. Herring, $100; 
by J. T. Herring, $100; and by Egbert Herring, $501 And if so, are 
the said annuities claims against the said J. F. Herring, A. D. Herring, 
J. T. Herring, and Egbert Herring in personam,  or are they charges 
that attach to and run with the respective tracts of land? 

"7. I s  the defendant, Lorena Hoffman, entitled to have the sum of 
$2,500, bequeathed to her in item 6 of said will, inrested in lands for 
her, to be held by her in  fee simple? 

"5. I s  the defendant, Mary C. Herring, entitled to a general legacy 
of $7,000, or any other sum, by virtue of item 7 of said will? 

, "9. I s  the defendant, Nannie T. Herring, entitled to have the sum 
of $1,500, bequeathed to her in item 7 of said will, invested in lands 
for her, to be held by her in fee simple? 
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"10. I f  the charges attempted to be imposed upon the plaintiffs, J .  I?. 
Herring. A. D. Herring, and J. T. Herring in faror  of thcir sister, 
Nannie, be held to he ral id and hinding upon them, are the said charges 
payable a t  the time they come into possession of their respectire tracts 
of land, w h c n e ~ w  that may be, or do they have fire years thereafter 
within n-hich YO pay the same? 

"11. I s  the defendant, N a r y  C. Herring, widov, entitled to the posses- 
sion of all the lands of which her husband, the testator, died seized, until 
the first day of January ,  19%. or until the birthday of her son Eghert 
in J u l ~ .  1925 ?" 

His  Honor answered the questions, and all of the parties appealed. 

Dawson R. Qreene for p la in t i f s .  
D a x s o n ,  Xcinning R. lVnl7ace f o r  defendants .  

-ILLEX, J. The 1ir.i.isal. src. SOX, "Dor~s not confcr upon wrtain 
parties who differ as to their rights to propou~ld to the Conrt on a casc 
agreed interrogatories i n  respect thereto; . . . the pnrpow is simply 
to dispense with the formalities of a snminon~, complaint, and a n s w r ,  
and upon an agreed state of facts to submit the case to the Court For 
decision." AIIcKethan 1 % .  Ray, 7 1  K. C., 170. 

"The law does not coufer lipon parties who differ as to the law of their 
case the right to propomd interrogatories to the Court, on a case agreed, 
in respect thereto." Rogcrson 2 ' .  L u m b e r  Co., 136 X. C., 269. 

Nor has a court of eqnitg a general jurisdiction of the construction 
of mills, and i t  will not entertain actions or proceedings merely for the 
purpose of settling disputes between legatees and devisees. 

The pri~iciple coritrolling the Courts is stated by .4sl1c, J . ,  in Liftls 
v. T h o r n e ,  93  S. C.,  71, as follows: 

"The action seems to be predicated upon the general idea that a court 
of equity has a sweeping jurisdiction in reference to the construction 
of wills, which Chief  d u s f i c e  Pearsorz said, in the case of Tayloe 7. I lond.  
Busb. Eq., 5,  was an  erroneous idea. I n  that case the learned judge, 
i11 his well considered opinion, has given a very clear exposition of the 
jurisdiction of a court of equity, in the construction of mills, and from 
i t  we deduct the following rulc as establislied: That  the jurisdiction in 
matters of construction is limited to such as are necessary for the prcscrlt 
action of the court, and upon which it may enter a decree or direction 
in the nature of a decree. I t  will neyer gil-e an abstract opinion upon 
the construction of a d l ,  nor gire advice, except mlieii its present 
action is  inrolred in  respect to something to be done under its decrec. 
That  it will not entertain an  action for the construction of a devise, 
for the rights of devisees are purely legal, and must be adjudged by the 
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courts of law. The only exception to this is where a case is properly 
in a court of equity, under some of the known and the accustomed 
heads of jurisdiction, and a question of construction incidentally arises, 
the Court will determine it, i t  being necessary to do so in order to decide 
the c a u s c a s ,  for instance, in actions for partition, or for the recovery 
of legacies where devises and legacies are so blended and dependent on 
each othcr as to make it necessary to construe the whole, in order to 
ascertain the legacies; because the Court having jurisdiction over lega- 
cies must take jurisdiction over all matters necessary to its exercise. 

"The advisory jurisdiction of the Court is primarily confined to trusts 
and trustees, Alsbrook v. Reid, 89 N. C., 151, and cases there cited. 
Hence, the Court will advise executors who are regarded as trustees, 
as to the discharge of thc trusts with which they are clothed, and as 
incident thereto, the construction and legal effect of the instrument by 
which they are created, when a case is presented where the action of the 
court is invoked as distinguished from an abstract opinion. Sirnpson 
7). Wallncr., 83 N. C., 477; Tayloe 21. Bond, supra. But in the latter 
case it is said there is no ground upon which to base a jurisdiction, to 
give advice to an executor in regard to his future conduct or future 
rights, or to allow him to 'ask the opinion of the Court as to the future 
rights of a legatee,' as, for instance, 'Who will be entitled when a life 
estate expires?' But the advice is only given upon an existing state 
of facts, upon which a decree or some direction of the Court in nature 
of a decree is solicited." 

This doctrine, in its entirety, is approved in  Reid v. Alexander, 170 
N .  C.. 303, and in both cases the actions were dismissed. and following - 
these and other precedents the same conrw m ~ ~ q t  he taken 4 t h  thin 
proceeding. 

There is one feature of the present proceeding particularly objection- 
able, and that as it appears in the agreed statement that "It is expressly 
stipnlated by the said Mary C. Herring, widow, that her joinder herein 
shall in no manner affect or prejudice her right to dissent from said will 
as prorided by law, or be construed as an election on her part to take 
under said will, which stipulation is hereby expressly ratified and as- 
sented to by all the other parties hereto." 

I n  othcr words, the widow, who is interested in  six of the questions 
proponnded, says to the Court that she will abide the result if the deci- 
sion accords with her contentions, but if not, she will dissent and destroy 
the effect of the judgment of the Court. 

Proceeding dismissed. 
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J .  J. J E N K I S S  v. THI: STA'L'E nO,\RI) O F  E1,EC'TIOSS OF S O R T H  
CAROLISA. T H E  STATI: A \ I T I T O R .  .\TI) THE STATE TREAST'RISR. 

(Filcd 13  October, 1920.) 

1. Const i tu t ional  Law-Conrts-Void Statntc.;. 
Legislative ennctments a re  prcsumed to 11e constitutional. :~ntl  for the 

courts to dpclare them otherwise the  statutes should plainly conflict with 
same constitutional provision; and thv court s l~ould  csclrcise i ts  powc,r t o  
declare a statute nnconstitution:~l with extreme c:rution. resolvins cvery 
doubt in favor of the  statute.  

There being no provision in the  Federal Constitution restricting t h r  
power of t he  State Lrgis1:lture to enact statutes on the sul~jcct ,  our 
absentec voters law, Art.  8. ch. 06, Consolitlated Statntcs.  :IS an~cr~ilcil  I I ~  
ch. 222. Puhlir  J,a\vs of 1919, lmown a s  the  ~ l ~ s e n t e c  voters law. : r e  
oalid unless ~ I I  contravention of the Constitution of our St:rte. 

3. Same-Elect ions-Srmt  Ballots-Choic-e of E l r c to r .  
The provisions of our Sta te  Conititution. , k t .  VI. iec. 6. mnhinq the 

distinction that  the elwtor qhnll vote I I ~  I~nllot ,  ant1 an  election by the 
Gencral hsseml)ly shall he viva cow.  gives, under our statute. the  elector 
the  rhoice to deposit his own liallot secl'etly, or to tleclarc Iris choice 
openly when depositing i t ,  or to have the reqistr:lr, or one of the judges 
of election, deposit i t  for him. Consol idat~d Statntcs,  5979. 

Our statutes, Art 8, ch. 95, Coniolidnted Statutes.  :l\ a~ne~rd r t l  by ch. 
322, Public IATTS of 1919, cive :lmple protection ng;rinit fraud. I I ~  rcclniring 
that  the  absent voter mn\ t  have heen lawfully regiitcred ant1 entitled to 
vote, and <uppl~-ing him when phycically unablc to attend, rtc., with a 
blank to be waled in :In envelol~e. to be bent to and held by the registrar 
until three o'clock of the day of elrction, and cast  for the ahicnt voter by 
the  regi i t rar ,  suhject t o  the usual challenge, a s  if the voter himself had 
been pre<ent ;  and the statutes a rc  not void a s  being in contravention of 
ou r  Sta te  Constitution, Art. T I ,  secs. 2. 3, and 6 

5. Const i tu t ional  Law-dbscntee Voters  Law-Offer t o  Vote--Statutes. 
The  provisions of Art. T I ,  sec. 2, of our Sta te  Constitution, requiring 

t h a t  the  voters a t  a n  election shall have resided in the Sttrte for two 
years, in the county 6 months, and in the  precinct, ward, or other election 
district. in nrhich he offers to vote. 4 months n e s t  preceding the election; 
and  of sec. 3 of the sxme article. t ha t  every person offering to vote shall 
be a t  the time a legally registered voter, does not require t h a t  the  elector 
shall cast his vote in Iwrson, ant1 under our nl)sentre votprs 1:1w, he com- 
plies with the  constitutional provisions that  he shall offer to vote, when 
he  transmits his vote to the  registrar to be cast for  him in  accordance 
with the  methods prescribed by the statutes. Consolidated Statutes,  
Art. 8, ch. 95, a s  amended by ch. 322, Public Laws of 1919. 

CLARK, C. J. ,  concurs with opinion. 
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CIVIL a c ~ r o s  heard by lLcrr, .I., on 1 6  Scptcw~brr, 1920, frorri W.\T<E, 
upon a deml~rrcr  to the complaint, and upon a motion for' injunction. 
The court sustained tht. demurrer, ant1 t l ~ ~ r i c d  thr motio~r. Plaintiff 
appealed. 

TI'. 1'. I?!jnzrrn, R. ('. Slrurl~cir.k, and 8. 8. Alrlrrman for ylaintilr. 
.l f forney-General Jl anning and il ssistant Attorne?y-General for 

clcfendan fs. 

Bizo\vs, J. Tlie prayer of the cornplaint is that thc. dc fc~~ t l a !~ t s  be 
cwjoi~wl from printing and tlistri1)utirrg thc forrns rrquirctl 1)y thc provi- 
sions of the acts of 1917 and 1019, and from carrying out any of the 
p r o ~ i s i o ~ ~ s  of said acts upon the ground that  t h y  arc, ~ l~~cons t i t u t iona l  
and void. This l rg i s l a t io~~  is known as  the :~bscrrtcc ~ o t c r s  law, bring 
ch. 28, Public Laws 1917, rcGnactet1 arid brought for\v:lrtl ill .\rt. 8, 
ch. 95, of the Cor~solidated Statutcls of North Carolina, as amcndrd by 
rh. 322, Public Laws 1919. I t  is claimed that the law, is u~~collst i tu-  
tionnl because i t  is  repugnant to *2rt. VI, sec.. 2, atid ,\rt. Vr,  scc. 6, of 
the State Constitution. 

See. 2 providm that  tlic rotcrs shall h a w  rcsitlrd ill tllr Statc for 2 
ycars, in the coui~ty 6 months, arid in  tlic prc,ci~ict, ward, or other 
election district, in which h~ offers f o  w t e ,  4 months nest prectding the 
election. Scc. 3 declarcs that ? w r y  person offerin7 to 1 . 0 1 ~  shall br  a t  
the time a legally registered ~ o t e r .  

Sec. 6 declares tha t  all elections by the people shall be by ballot, and 
all elections by the General Llsscmbly shall be viva voce. 

T h o  lL~Pstinll yreserited 2rgncd h-7 U J  41,- u I A C -  l - - - * s ,  I\ '&I I , \  u -1 L ~ ~ L I D L I  - . - . - - - - -I  VIL -- 
both sides is one of grave importance to the consideration of which we 
have given the most careful study. I t  is never wise for the judiciary 
to disrrgard the organic law which the people in their sovereign capacity 
have seen fit to adopt for the sccurity of public and private rights. N o  
rule of construction is  better settled, both upon principle and authority, 
than that  legislative enactments are presumed to be constitutional until 
the contrary is  shown. I t  is only when they plainly conflict with some 
provision of the Constitution that  they should be declared void. The  
power of declaring laws unconstitutional should always be exercised 
with extreme caution, and every doubt resolved in favor of the statute. 
As has been well said, these rules are'founded on the best of reasons, 
because, while the supreme judicial power may interfere to prevent a 
legislative, and other departments, from exceeding their powers, no 
tribunal has yet been devised to check the encroachments of the judicial 
power itself. Twitchell v. Blodyett,  13 Mich., 151; Sharpless v. Mayor 
of  Philadelphia, 21 Pa., 162. 
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I t  is not contentled that  thcrc i:, :illy l~rox isior~ of t l ~ c ~  Fidcr :~l  Coristitw 
tion which in ally 15-ay iutcrfrrcs n it11 the pon cr of the Legislature of 
this State to enact the l ans  n.llic.11 arc, attaclit~tl by the plaintiff. Therc- 
fore, i t  is properly conctdctl that the acts in q~wstiou constitute a valid 
exercise of legislative poxwr ui~lcsz t h y  c o r ~ t r a ~  circ our Stat(, C'oi~qtitn- 

Sonievhat siiililnr statutcr, k l ~ o \ ~ n  as a1)scnt ~ o t c ~ s  acts. 11:1v(, bwn 
enacted in  some thirty-odd States of this ~ n i o n .  I n  s o ~ ~ i i ~  of the States ' 
the law applies only to those absent frorn their county or prtcinct, but 
still within the State. The laxm of 21 Sta tw allow voting blanks to be 
filled out and mailed to the proper State offiwrs from aii,nherc iE  the 
United States. Tt is needless to refer to tllc r a r y i ~ i g  proviGons of t h c ~ e  
statutes. They r a r y  in  the procedure, prevrit)ed, but ill tlic main they 
provide for the casting and receptioi~ of ballot, at t h ~  plncv \\here the 
absent electors arc, and for the return of the ballots to, and tlic comting 
and canrassing by the proper election officials of the rcspcctiw cour tic,s 
of which.thry are residents. Some of these statutes refer esclll-;-~civ 
to roters w11o are  absent iri the military or i~ava l  scrviw of the 1.1 'tcd 
States. Some statutes h a v  been held unconstitutional on the gro:lnd 
that  the,, riolate constitutional provisions designating the place of hold- 
ing el~ctiuils arid requiring an elector to ~ o t e  in  the district or precinct 
in which he resides. These statutes 2ia1-e been dccided constitntional 
by the House of Representa t i \~s  of the Congress of the Vnitcd States 
so far  as they affect the election of members of that  hodv. Baldwin 1 . .  

T r o b r i d g e ,  2 Bartl. Cont. Election Cases, 46. 
I t  is held that i t  is clearly within the province of a Stntc Legis la tur~  

to enact statutes of this description if the State Constitution is silcrit 
on the place of voting. X o r r i s o n  c.  S p r i n g e r ,  15 Iowa, 301; Lehman 
c. M c B r i d e ,  15 Ohio State, 573; State c. ,llai,a, 16 Wis., 398. 

The plaintiff contends that the statute riolatcs the provision of our  
Constitution which provides that  elections by the people shall be by 
ballot, arguing that this means a secret ballot in all electioiis. 'CXc 
admit that  votiiig by ballot, as distinguished from z,ica voce voting, 
means a secret voting, and that  the elector in casting his Ballot has the 
right to put it i n  the box and to refuse to disclose for wllom he voted, 
and that  he cannot he compelled to do so. But  this privilege of voting 
a secret ballot has been held to be entirely a personal one. The  pro~-i-  
sion has been generally adopted in this country for the protection of the 
~ ~ o t e r ,  and for the preservation of his independence, in the e x e ~ i s p  of 
this most important franchise. But  he has the right to waive his priv- 
ilege and testify to the contents of his  ballot. The  voter has the right 
a t  the time of voting vollintarily to makc public his ballot, and i ts  
contents i n  such case may be proven by the testimoily of those who are 
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present. Public policy requires that the veil of secrecy shall be inl- 
penetrable un l e s s  t h e  i w t ~ r  kimsrlf ~,olunfaril?y d r l e r m i n e s  to  l i f f  it. 
A'o~jcr I?. T p a p r ,  106 K. C., 62,5; Mclbary on Elections ( 3  ed.), 305- 
306; Crolly Con. Lim. (7 etl.), 912. 
,I secret ballot is not compulsory so far as tho voter is corlcerned, for 

our statute provides that the ballot may br depo4tctl for the voter by 
the registrar, or by one of the judges of election, or by the voter himself 
if he so chooses. Con. Stat., 5979. 

We think the position that the statute  conflict^ with scc. 6, Art. V1, is 
untenable. 

We will consider the other contention of the plaiutiff that the statute 
is repugnai?t to see. 2 of the said article. The statute provides that in 
all primaries and elections that any elector who may be absent from 
the county in which he is entitled to vote, or physically unable to attend 
for the purpose of voting in person, ctc., shall be allowed to vote as 
hereinafter provided. The statute then provides that no one shall vote 
who is not duly registered and qualified to vote under the laws of the 
State. I t  provides for sending out blank certificates and envelopes for 
absent voters. I t  also provides that the registrar shall hold the said 
letters unopened ui~t i l  3 p. m. oil the day of election, and that he shall 
tken open the envelopes received from such absent voters, and that such 
votes, if found to be regular, shall be deposited and counted in the same 
manner as if the voter had been present in  person. Sec. 5 of the act 
provides that : 

"The right to vote of any absent voter shall be subject to challenge 
in the same manner as if the elector proposing to vote were present in 
p;.i~~ii, aiid if foiiiid t.l~i;ihd iu voie uuder the provisions of this act, an6 
the laws of the State, every such vote so received shall be deposited and 
counted in the same manner as if the voter had been present and cast 
his vote in person.'' 

I t  is contended that the words, "in which he offers to vote," in see. 2, 
and the words, "every person offering to vote," in  see. 3, necessarily im- 
plies that the voter must be present in  person at  the polls and tender his 
ballot. This position was maintained by counsel for plaintiff with much 
force, and we must admit that the question is perplexing and involved 
in doubt. But we think the languagg of the Constitution is susceptible 
of a fair  interpretation which will sustain the statute, in  which case it 
is our duty to uphold it and give to the law the benefit of the doubt. 
The party who undertakes to pronounce a law unconstitutional takes 
upon himself the burden of proving beyond any reasonable doubt that i t  
is so. Nothing should have the effect of avoiding a statute duly enacted 
but a direct collision between its provisions and the Constitution. That 
collision is not so clear as to justify us in  setting aside a statute, which 
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is the law in  a majority of the States of the Union, and, so f a r  as Tve 
can find, has not been contested in recent years. 

The  statute was enacted in  1917, and its primary purpose was to 
enable our soldiers to cast their votes by nlailing them to the proper 
officials. 

The  soldiers and sailors, who are absent from home in  the country's 
cause are not disfranchised citizens, and their right to exercise the elec- 
tive franchise shodd  b~ preserved and the ~ a y q  and means provided. 

We admit this question has been decided against our view in the case 
of Twitc lze l l  v. B l o d q e t t ,  13  Nich., 127, and upon language similar to 
that used in our Constitution. But  in that  case there is a very p o w e r f ~ ~ l  
dissenting opinion by C h i e f  J u s t i c e  i l l a r t i n ,  in which he  holds that the 
words used do not require the personal presence of the elector a t  the 
polls. I n  that  opinion the learned judge forcibly says : "Can we, upon 
any sound judicial opinion, hold that an election in the army is any the 
less a legal one, or  the soldiers less entitled to the privilege of electors 
than persons remaining a t  their homes, if the Legislature is endowed 
with the power to fix the place and prescribe the manner of balloting 
and of canvassing votes-I think not.,, 

The  judge again says: "If a viva eoce  ~ o t e  were required, i t  ~ i ~ o u l d  
be impossible to avoid the conclusion that  the framers of the Constitu- 
tion intended that  ~ o t e s  be cast personally, and not otherwise; but a 
ballot may be deposited as the Legislature sees fit to authorize." 

The fact that this law originated from extraordinary emergency, and 
was not contemplated by the framers of the Constitution, can make no 
difference. I f  the power resides in the legislators, they may exercise 
it and apply i t  to all voters, whether soldiers or not. A power not 
limited or withheld abides in  the people, and in  such case the Legisla- 
ture, like Parliament, i s  omnipotent. 

The  case of B o u r l a n d  T. H i l d r e t h ,  26 California, 162, cited by plain- 
tiff, is  not a direct a i~ thor i ty  against our views. The Constitution of 
California, as held in  that  case, not only prescribes the qilalifications of 
electors, but also the place within which the act of voting shall be per- 
formed, and i t  cannot be performed elsewhere. Rut  the value of that  
case as an authority is greatly weakened by the strong dissenting opinion 
of Chief J u t i c e  S a n d e r s o n ,  generally acknowledged to be a very great 
judge. 

The  case of C h a s e  c. Mil l e r ,  41 P a .  State, 404, differs very materially 
from the one under consideration. The  substance of that decision, as  
we read it, was that  under the Constitution of Pennsylvania the right 
of a soldier to vote is  confined to, and must be exercised, i n  the election 
district where he resided when he entered the military service, and that  
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the Legislature could not authorize a military commander to form an 
election district and hold an election therein. 

The election laws, which attempted to confer the right of suffrage 
upon Federal soldiers absent on military service, and which were passed 
upon in some of cases cited, are wholly unlike, in  principle as well as 
in detail, the North Carolina absent voters act. Judge Woodard thus 
describes these lams in abore cited case: "They permit the ballot box, 
according to the court below, to be opened anywhere, within or without 
our State, with no other guards than such as commanding officers, who 
may not themselves be voters nor subject to our jurisdiction, may choose 
to throw around i t ;  and i t  invites soldiers to vote where the evidence of 
their qualifications is not at  hand; and where our civil police cannot 
attend to protect the legal roter, to repel the rioter, and to guard the 
ballots after €hey have been cast." 

The Connecticut and New Hampshire cases, cited by plaintiff, plainly 
have no bearing on this colitroversy. Their Constitutions recognized, 
and we beliere still recognize, the old New England electors' meeting. 
The right of suffrage mas conferred upon those present and voting at 
the meeting. 

This meeting is commonly called a town meeting, and is a very ancient 
institution in some of the New England States. - 

The history of these meetings is given in the Connecticut case. Opin- 
ion of Judges, 30 Conn., 591, and 41 N. H., 633. 

These cases all dealt with statutes of certain States of the United 
States engaged in the Civil War conferring the privilege of voting upon 
their soldiers then absent in the army. 

The T&es tc: kc ,,,:tLnnt n-rr nA-:n+--c:-- - A  rl-- -------- :-- 
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which they were located; they were collected by certain designated 
officers to be sent to a State officer, and by him distributed among the 
various localities of the State. 

Our absentee voters act is a very different enactment. No one can 
vote under it unless he is registered, and is otherwise a qualified voter. 
The elector must select his ballots and fill up and sign the form sent 
him, and seal them up in an envelope sent for the purpose. I t  must be 
addressed to proper official, and opened by him at 3 p. m. of election 
day. Erery safeguard is provided to prerent fraud or mistake. 

These laws are a very great public convenience, and serve a very useful 
purpose or they would not have been adopted in 33 States of the Union. 

They have been sustained by the highest Courts of Iowa, 15 Iowa, 
304; Ohio, 15 Ohio State, 573; and Wisconsin, 16 Wis., 398. 

Passing to a consideration of the text of our Constitution, we think the 
context of Art. V I  indicates that the personal presence of the.voter is 
not required in  order to cast his ballot. 



N. C.] FALL TERN, 1920. 175 

,h offer to vote may be made in writing, and that  is what the ahqent 
voter does d i e n  he selects his ballots a i d  attaches his signature to the 
form, and mails the sealcd envelope to proper official The  section 
reqnircs only that he must make that offer in the precinct vhere  he has 
resided, etc. We see no reason why an  offer to rote may uot be made 
in  writing as >yell as by nord  of mouth. An offer to buy or sell may 
be made in  IT-riting, and ~vliy not an  offer to ro t e?  Therc is nothing 
immoral i n  such transactioi~, a l ~ d  i t  riblates no prillciple of public 
p o l i c ~ .  

That  the Constitution makers did not mean that  the words ('offer to 
vote" &ould n e ~ ~ s s a r i l y  inlply the personal presence of the ro t r r  is  
indicated by sec. 4. I11 that section the lallguage is "ecc~y  person lmJ- 
s e n t i n g  71inzself for registration."- Those words plainly require the 
personal presence of the voter. I f  the personal presence of the votcr had 
been required by see. 2, those d l o  framed the article could easily h a w  
used the ~i-ords, "in nliich he prcselits hiinself to 1-ote." Swh  langnagc 
would h a ~ e  put tlic inca~~il!g beyond doubt. At the time tliat section 
of the Corlst i t~~tion naq adopted, in 1000, absentee voting l a w  had been 
passed in mally States, and. i n  a f ~ m  cases they had been before the 
Courts for constrnctioi~. The conre~ltioli doubtless had kno~vledge of 
them, ant1 (lid not deem it advisable to p rec lud~  the General Assemblg 
in its discretion from e?~acting such statute n-hcne\-er it was deemed 
wise to do so. 
A n  act of the G(>rieral Assrmbly should not be set aside by implication. 

A constitutioli qlloultl not rcceire a technical comtruction as if i t  mere 
ail ordinary instrunmit or statute. I t  should be interpreted so as to 
carry out the gcneral priliciples of the Gorernment, and not defeat them. 

I n  the lal~puage of ( ' l l ic f  .Justice Gibson,  cited in  Tuitchell c. Rlod- 
g e f t .  vrp~a,  "TIrhcn we conrtrue x constitution by implication of s11eh 
rigor and jnfl(1xibility as to defeat the legislative regulations, v e  not 
only ~ i o l a t e  accepted principles of interpretation, but we destroy the 
rights ~vhich the Co~istitutioii intended to guard." 

-Iffirined. 

CLARK, C'. J., concurring: The plaintiffs contend: 1. That  the 
statute ~ i o l a t e s  the Constitution,'which contemplates a secret ballot. 
The  Constitution, Art .  TI, see. 6, i n  providing that  all elections by the 
General Assembly shall be civa w e e ,  and tliat all elections by the people 
shall be by b a l l o f ,  intended that  voting in  the Legislature should be  
open and known to all men that  the people might have a check upon the 
actions of their servants, and that  voting by the people should be in 
secret, to the end that  the humblest voter shall express his mill unin- 
fluenced and uilintimidatcd, for he is respoilsible only to himself, while 
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the members of the Legislature are the agents of, and accountable to the 
people for the discharge of their duty in  voting. The secrecy of the 
ballot, however, is a privilege that is entirely personal to the voter, which 
he can waive. Boyer I ) .  Teagur, 106 N. C., 625; McCrary on Elections 
(3 ed.), pp. 305, 306. The voter himself can voluntarily waive this 
privilege. Cooley Cons. Lim. (7 ed.), p. 912. 

Sending the ballot by mail is a waiver of this privilege. This is a 
matter for the voter, and the officer is authorized to receive i t  for the 
Rev., 4343, C. S., 5979, expressly provides, "The ballot may be deposited 
for the voter by the registrar, or one of the judges of election, or the 
voter may deposit it himself if he chooses." 

2. The plaintiffs also contend that the Constitution requires that the 
voter must be present in  person when he "offers to vote." The Legisla- 
ture provides that this can be done by mail, and this is not forbidden 
by the Constitution, which requires that the voter must "present" him- 
self, that is, his personal attendance for registration, but does not require 
this for voting. 

3. I t  was denied by President Jefferson, President Jackson, and those 
who have followed their views, that the Courts have the power to declare 
legislation invalid in any case except when, as is provided in the U. S. 
Constitution, Art. TI, ch. 12, State legislation conflicts with the su- 
premacy of some provision of the Federal Constitution, or statutes 
enacted under the authority of the same. But even those who hold that 
there is an implied power of the Courts to hold any legislation uncon- 
stitutional, have always conceded that this power could not be exercised 
except where the unconstitutionality is "clear beyond a reasonable 
donht." 0 9 d ~ n  91 + b * ? c s ,  1 2  wheotcn, 213; Cookg  Cons. Lilll. (7 
ed.), 254. 

This presumption of the constitutionality of this act cannot be over- 
come in view of the fact that in 43 of the States out of the 48 there are  
statutes which in some form confer the right on absentees to vote. 

I n  our own State. and in probably all the States, North and South, 
such right was conferred upon our soldiers during the Civil War, and 
it is a historical fact that by virtue of the vote thus cast by the soldiers, 
Zebulon B. Vance was elected Governor of this State in  1862, and 
Abraham Lincoln was reelected President in 1864. 

The method of absentee voting enacted at  that time by this State, and 
by most others, authorized the soldiers to cast their ballots out of the 
State, in elections to be held by officials who may or may not have been 
citizens of the State, and without the safeguards of registration or chal- 
lenge, and the votes were sent usually to some State officer for distribu- 
tion to the various precincts where the voters were entitled to vote. This 
gave wide latitude for abuse and irregularity, and as pointed out in the 
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ouiilion of the Court in this case, tlic few opinions which held such 
ahsentee voti~lg invalid, Twre based upon such reasons. 

Tho statute of this Statc n o ~ v  ill question, and probably all those in 
force ill other Statcs have avoided these objections by various require- 
ments, surh as tlic due registration of the voter and the authentication 
of his ballot by a notary public, postmaster, or other officer, and the send- 
ing of his ballot himself i n  a scaled enrelope direct to the registrar and 
the jutlgcs of clcction of t h c  plwiuct  ~1icr .c  he is entitled to vote, to be 
opened by them at a give11 hour on the day of election ( in this State at 
3 p. m.), and to be placed by t l ~ c m  in the ballot box as requested. which 
last was authorized as long ago as Laws 1901, ch. 89, sec. 24;  Rev., 4343, 
now C. S., 5970. 

The real graramcii and basis of this proceeding is the statement in 
the plaintiff's brief admitting that "The absentee roters' lam was un- 
doubtedly passed for the meritorious purpose of allowing our soldiers 
absent in tlic great war to vote. The  soldiers arc  at home, and the 
meritorious purposc is past. The  statute remains, shorn of its meri- - - 

torious features, and divested of every safeguard which might prevent 
it from becomi~lg an instrument in aid of fraud and illegal voting." 

I n  a country like ours, whose government is based avowedly upon the 
"consent of the gorerned," a full and f r ~ e  declaration of that will, and 
its return as cast is of the utmost importance. Any tampering there- 
with by any method wEiate~ er, wllctlier by bribery, intimidation, voting 
illegally, making fraudulent returns, or any other misconduct on the 
par t  of election officials, roters, or any others, is made puliishable 
severely by our statutes, C. S., 4185-4199, some of these offenses being 
made felonies, and others misdemeanors, and the same is true in other 
States, some of xvhich have the further safeguards of voting machines 
and the Australian ballot. 

Our statute, empowering absentees to rote, was first enacted, Laws 
1917, ch. 23, to authorize."any elector who may be absent from the 
county in  which he is entitled to rote" to fill in his ballot 011 blank 
certificates, and return in envelopes, furriislled by the State Board of 
Elections to the county boards, and by the latter sent to the absent voter. 
The  statute was extended, Laws 1919, ch. 322, to include any elector who 
is  "physically unable, for the purpose of voting in person, to attend, 
which fact  should be made to appear by certificate of a physician or 
by affidavit." 

All the provisioils in regard to the voting of absent electors will be 
found in  C. S., 5960-5969, which throws around the exercise of the 
privilege eTrery safeguard against fraudulent abuse by impersonation of 
voters or in any other manner. Even if the act gave additional oppor- 
tunity f o r  fraud, this would not make i t  unconstitutional, but would 

12-180 
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address itself to the Legislature, either to make the legislations more - 
strict, or to rq) ta l  the statute; hut it is not to be presumed that the 
Gmcral Llsscinbly of this State would enact a statute calculated to in- 
crease the opportul~ities of fraud at clcctions, nor that such measure 
would so commend itself to thc~gencral intelligence that 43 States should 
hare enacted similar legislation. I n  truth, it dirrlinishes the oppor- 
tunities for fraud, as the ballots are sent in by the abssnt voters and 
are suhject to cllalle~rgc, alrd are kept on file for six nlonths. They are 
authmticatctl hg the signatures of the voters, thus givii~g the fallcst 
opportunity of indictment for any fraud. 

Whilc thcrc arc a few decisions against the legality of the acts passed 
dm.ing the ('ivil War, which restricted the Toting of absentees to soldiers, 
and pcrrnittcd polls to he opr,l~c~l ill camp, the tlccisions as to the present 
nlctliod have bwn ill favor of its constitutionality. ilIorrison v. Springer. 
1.5 lon-a, 304; Lehman i s .  ~lIcUride, 15 Ohio State, 573; 8. v. $lain, 
16 Wis., 308. Probably thc only decision to the contrary has been in 
California, to cure which the Legislature has submitted an amendment 
to the Constitution, wliich will be Toted on at the general election next 
mouth. Thc Federal Honsc of Ileprescritatives has held these statutes 
constitntional qo far as thcp affwt the election of members of that body. 
Baldwin I:. Trolwidye, 2 Bartl. Cont. Election Cases, 46. 

Tlie ortlinance allowing tlic h-orth Carolina soldiers to vote in camp 
(which is a type of acts passed by the Sout2iern States generally) was 
enactd in June, 1SG1, by tlic State Conve~~tion, which was admittedly 
one of the ablest bodies ever assembled in the State, and contained many 
of the foremost lawyers of North Carolina. I t s  constitutionality was 
nerrr qucstionml hy a n y  onc tlioiigh tlic. Cnnqtitntin~l then in fnrcp 

required the elector "To vote in the county where he resides." 
The "absentee voters" statutes have been passed in this State (and 

in nearly all others), not for the purpose of giving opportunity for 
fraud in elections, which would be inconceivable, and to assert the con- 
trary would be a libel on public opinion throughout the country, which 
demands fair elections and an honest return of the votes as cast. These 
statutes have been enacted for the purpose of procuring a fuller expres- 
sion of the public will at  the ballot box. I n  North Carolina we rarely 
have secured a vote cast of more than 70 per cent of the eligible white 
voters in the State, the other 30 out of every 100 eligible white voters 
being absent by reason of indifference, or detained by work, or business, 
or illness, or physical disability. 

I n  Philadelphia 60 per cent of the possible vote is the average vote 
cast, which is about the average throughout the country. I n  Virginia 
40 per cent of the possible total is the average vote cast, and in Missis- 
sippi (where the primary is the real election), only 10 per cent of the 
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full vote is cast. The  system of absentee voting which originated in  
behalf of the soldiers, who, i t  was felt, should not be disfranchised by 
reason of their absence in the dkcharge of duty, received a strong im- 
pulse from the action of the Travelers' Protective Association, who 
urged that they should not be dcprived of the franchise 71-kile traveling 
as commercial agents. Nor should any one be deprived of the franchise 
by reason of temporary or p c r m a n e ~ ~ t  physical disability. 

This lcgislat io~~, intcnclcd for fuller csprcssion of public opinion a t  
the ballot box, and carefully guarded in its exercise by statutes i n  all 
the States, should not be misconceived as an invitation to fraud. 

As a proof of the widespread demantl and need for such legislation, 
the following mernornildum of the stalntes in the different states is 
appended. 

ST  ITES 11 y v ~ s o  .IBSESTEE VOTTSG LAWS. 

Alabama, 1919. Act 620. 
Arkarlsas, 1917, 175; 1919, Act 403. 
Arizona, 1918, Special Sess., ch. 11. 
California, 1917, 710; Res. 64. 
Colorado, 1915, ch. '76. 
Connecticut, 1918, Special Sess., ch. 1 (Mili tary).  
Delaware, Special Scsq., ell. 4 (Registration). 
Florida, 1917, ch. 7350. 
Georgia. 1918, No. 335 (Mili tary).  
Idaho, 1917, ch. 142. 
Illinois, 1917, p. 434; 1917, p. 440 (Military). 
Indiana, 1917, ch. 100; 1919, chs. 156-170 (counting ballots). 
Iowa, 1915, Code Supp., ch. 3-b, tit. TI; Am. 1917, ch. 419. 
Kansas, 1919, ch. 189; 1913, ch. 194 (Military). 
Kentucky, 1915, Carroll's Stat., 1436, etc.; 1918, ch. 37. 
Louisiana, 1917, d c t  34 (Military) ; 1918, 272, id., 264 (Registration). 
Maryland, 191S, ch. 20 (Const. L l n ~ . ) ;  id., ch. 78 (Mili tary).  
Massachusetts, 1918, ch. 293, 29.5 (Military). 
Michigan, 1913, Act 270; 1917, 203, ch. 12, p. 427; 1919, 45. 
Minnesota, 1916, Special Sess., ch. 2 (Military) ; 1917, chs. 68, 120. 
Mississippi, 1917, Ex. Chap. 35, Am; 1918, ch. 184. 
Missouri, 1917, pp. 274, 276 (Mil i ta ry) ;  1917, p. 287; 1919, p. 763. 
Montana, 1917, ch. 155; 1918, ch. 18  (Military). 
Sebraska,  1913, ch. 200; 1917, ch. 177; 1918, ch. 1 ;  1919, ch. 7. 
North Carolina, 1917, ch. 23; 1919, ch. 322. 
Xor th  Dakota, 1913, ch. 155; 1918, ch. 6 (Military). 
New Hampshire, 1917, ch. 95 (Military). 
New Jersey, 1918, ch. 150. 
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New York, 1918, ch. 298; 1919, Con. Res., p. 1791 (Cons. Am.). 
Ohio, 1917, p. 52. 
Oklahoma, 1916, ch. 25; Am. 1919, ch. 88; 1917, ch. 157; Am. 1919, 

ch. 65 (Military). 
Oregon, 1919, ch. 361; id. S. J. R., No. 23, p. 835 (Cons. Am.). 
Rhode Island, 1918, ch. 1610 (Registration), ch. 1657 (Military) ; Res. 

No. 1, p. 278 (Const. Am.). 
South Carolina, 1918, No. 574 (Military). 
South Dakota, 1913, ch. 300; 1917, ch. 233; 1918, Sp., chs. 45, 46; 

1919, ch. 189. 
Tennessee, 1917, ch. 104; 1919, ch. 71 (Registration). 
Utah, 1919, ch. 42, p. 102. 
Vermont, 1919, No. 7 (Military). 
Virginia, 1916, ch. 369. 
Washington, 1917, ch. 159. 
West Virginia, 1917, 2d Extra Sess., ch. 13 (Military) ; 1919, ch. 100. 
Wisconsin, 1915, ch. 461; Am. 1915, ch. 604; 1916, Special Sess., ch. 1; 

1918, Special Sess., ch. 16 (Military) ; 1917, ch. 570. 
Wyoming, 1915, ch. 102. 

I n  several of these States the electors can also register by mail. 

FLUMA K. HARDY V. PHUENIX MU'I'UAL LIWM INSUHANUM COMPANY. 

(Filed 13 October, 1920.) 

1. Insurance, Life-Policies-Noncontestable Clause--Actions. 
Under a clause in a life insurance policy making it incontestable after 

a year from its date, except for nonpayment of premiums, the insured 
has a right of action against the designated beneficiary after the death of 
the insured within that period, and living, to declare the policy void for 
fraud or material representations as to the health of the insured in his 
application, and being concluded by the express terms of the policy, the 
company may not thereafter maintain his action, except for the nonpay- 
ment of premiums due it thereunder. Trust Co. v. Ins. Go., 173 N. C., 558, 
cited and applied. 

2. Insurance, LifeNoncontestable Clause-Conditions-Pleadings. 
The provisions of a life insurance policy that it is incontestable after 

a stated time, etc., are conditions upon which the contracts are made, and 
not a waiver, and not being in strictness "a short period statute of limita- 
tion," it is sufficiently pleaded when the policy sued on containing them 
is set out in the complaint as a part thereof. 
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3. Insurance, Life-Policies-Noncontestahlc Clause-Contracts-Inter- 
pretation-Ambiguity. 

A clause in a life insurance policy m:king it incontestable after one 
year from its date, except for the nonpayment of premiums, is for the 
benefit of the insured in the acquisition of business, and being uuambigu- 
ous, the courts will not interpolate additional words to the effect that it 
was necessary for the policy to have been in force for a year before the 
death of the insured. 

4. Insurance, Life--Policies- Noncontestable C l a u s e  Actions- Limita- 
tions of Actions-Statutes. 

Where, under a clause in a policy of life insurance, i t  is uncontestable 
after a year from its date, with certain exceptions, and the insured has 
died within the period, leaving the designated beneficiary alive, the insured 
is not relieved of his obligations to bring its action to declare the policy 
void for matters falling without the exceptions, within the year from 
the date of the policy, either against the insured in his lifetime, or the 
beneficiary thereafter; and there having always been a party against 
whom the insurer could have brought its action, the provisions of Rev., 
367, extending the time in certain instances, have no application. 

APPEAL by defendant from Connor, J., at  the March Term, 1920, of 
PITT. 

This is an  action on an insurance policy issued by the defendant upon 
the life of Isaac Carson Hardy  for the benefit of the plaintiff. T h e  
policy was attached to and made a part  of the complaint, and contained 
a n  incontestable clause which is  hereafter set out i n  the judgment 
rendered. 

The  defendant filed answer in  which the issuing of the policy mas 
admitted, but the defendant alleged that  the insured was suffering from 
a n  incurable disease a t  the time of its issuance; that  the statements in 
the application for the policy were false; that  the agent who issued the 
policy committed a fraud upon the company, and that  the policy was 
procured by fraud. 

The  action was tried two or three times in the Superior Court without 
final determination, and a t  the last trial the plaintiff moved for judg- 
ment upon the pleadings, contending that  the incontestable clause shut 
off the defenses alleged in  the answer, and his I-Tonor rendered the follow- 
ing judgment upon said motion : 

"This cause coming on to be heard before his Honor, George W. 
Connor, judge, and a jury, a t  the March Term, 1920, of the Superior 
Court of P i t t  Connty, and being heard upon nlotion of plaintiff, as set 
out i n  the record made at the close of all the evidence, that the plaintiff 
have judgment upon the pleadings and admissions, and i t  appearing to 
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the court that the plaintiff is entitled to judgment upon the ~leadings,  
and the following admissions made by the parties hereto, as follows, 
to wit : 

"1. That the policy in suit, a copy of which is attached to both com- 
plaint and answer, mas issued on 7 November, 1910, by the defendant 
upon the life of Isaac Carson Hardy, and that the plaintiff, his daughter, 
is the beneficiary named therein, and that she paid the first premium 
thereon; that said ~ o l i c y  was delivered to the plaintiff upon the payment 
of said premium. 

"2. That Isaac Carson Hardy died on 27 October, 1911, and brfore 
the expiration of one year from the date of said policy. 

"3. That the said policy provided that the defendant company would 
pay the sum of one thousand dollars ($1,000) to the plaintiff upon the 
death of Isaac Carson Hardy, and that said policy contained a clause 
as a part thereof in the following words: 'Incontestibility : This policy 
shall constitute the entire contract between the parties hcrcto, and shall 
be incontestable after one year from its date except for nonpayment 
of premium as stipulated, subject, however, in case of understatement 
of age, to an adjustment of the insurance proportionate to premium at 
true age; in case of overstatement of age overpayments of premiums 
will be retnrned to the owner of this policy.' 

"4. That no action of law or suit in equity was brought by defendant 
to cancel or annul said policy within one year from its date; the defencl- 
ant, in the spring of 1911, and before the expiration of one year from 
the date of said policy, did request plaintiff to surrender said policy that 
it d g L i  he uanceleci, which oEer and request was refused by the bene- 
ficiary; that defendant was able, willing, and ready to return the p r e  
mium paid by plaintiff, and did pay same into clerk's office upon filing 
answer herein. 

"5. That after the death of Isaac Carson Hardy, the defendant denied 
liability to the plaintiff on account of the said policy, and this action was 
begun by the plaintiff on 10 April, 1912, and the answer thereto having 
been filed on 24 May, 1912; that the defense relied upon by the defend- 
ant appears in its answer, i t  being admitted that there was no premium 
due to the defendant on account of said policy at  the time of the death 
of Isaac Carson Hardy. 

"The court being of the opinion that by reason of the incontestable 
clause contained in  the policy, and the facts admitted in  the pleadings 
and in the record, the defense set up by the defendant in its answer is 
not available to the defendant. 

"It is now, therefore, upon motion of W. F. Evans and Julius Brown, 
attorneys for the plaintiff, ordered, considered, and adjudged that the 
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plaintiff recover of the defendant the sum of one thousand dollars 
($1,000), with interest from 10 April, 1912, and the cost of this action 
to be taxed by the clerk." 

The defendant excepted, and appealed, assigning the following errors : 
"First. The first and only assignment of error, embracing the first 

and secolid exceptions, is to the action of his Honor in  granting plain- 
tiff's motion for a judgment upon the pleadings and the admissions, 
and to the judgment renderec], and that same is contrary to lam, and 
for that  defendant n a s  entitled to ha re  the defense set up  in  its answer 
submitted to the jury for the reason tha t :  

('1. That  insured died rvithin one year from the date of the policy, and 
the true conqtruction that  the court ought to put upon the incontestable 
clause in the policy is 'That if the policy has been in force one year, or 
if the insured should surr i re  one pear after the death of the policy, i t  
should be incontestable.' 

"2. That  i n  any event the clause in question is  i n  the nature'of a 
statute of limitations, and, therefore, ought to h a r e  been pleaded to 
have been arailable. 

"3. Fo r  that the plaintiff having failed to plead the clause in question, 
and having met the issue of fraud upon its merits, and the case having 
been tried before two juries, and no such motion ever having been made 
before, the plaintiff, after nine years, by her laches, has waived her right 
to interpose any such defense a t  this late date." 

E ~ ! a n d  (e. E m o n  and Julius B r o w n  for plaintiff. 
Albion Dunn for t l ~ f e t d a n t .  

ALLEN, J. The incontestable clause in a policy of life insurance was 
very fully considersd in Trust Co. u. Ins. Co., 173 N. C., 558, and i t  
was then held : 

"1. A clause in a policy of life insurance, making i t  incontestable 
a t  <he end of a year, covers the defense of the alleged bad health of the 
insured a t  the time of its delivery, and also that  of false and fraudulent 
statements alleged to ha re  been made by the insured in  his application. 

"2. Where a policy of life insurance has been issued containing a 
clause making i t  lioncontestable after the espiration of a year, escept 
for  nonpayment of premiums, after  that period no defense is  available 
to the insurer, in an action upon the policy, excepting the nonpayment 
of the premium, as therein stated. 

"3. The  noncdntestable clause in a life insurance policy is for  the 
benefit of the insurer i n  increasing its business by assurance that  after 
the maturity of the policy, usually upon the death of the insured, its 
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collection will not be subject to the uncertainty and delay of litigation, 
or questioned except as to matters therein stated-in this case, the non- 
payment of the premiums. 

"4. Where a policy of life insurance containing a clause making it 
noncontestable after the expiration of a year, except for nonpayment of 
premium, has been delivered and the premium paid therefor, an attempt 
by the insurer within that time, upon notification to the insured, to 
cancel the policy with tender of repayment of the premium upon a 
different ground than that stated in the clause, but not consented to or 
accepted by the latter, is a breach of the contract by the former; and 
i t  is necessary for the insurer, within the stated time, to bring suit i n  
equity for the cancellation of the policy, or i t  will remain binding and 
enforcible upon the insurer's death." 

I t  is also said in that case. and in  others. that the effect of the clause 
is to create a short statute'of limitations in  favor of the insured, but 
speaking more accurately, i t  is contractual (Dibbrell v. Ins.  Co., 110 
N.  C., 193), and is sufficiently pleaded when the policy containing the 
clause is made a part of the complaint, as i n  this case. 

The point is decided in Mutual L i fe  Insurance Company v. Buford 
et al., 160 Pacific, 938 (Okla.), and the Court says: "Where a policy 
of life insurance contains a provision that after two years from date of 
its issue, said policy is incontestable, such provision is not a waiver, but 
a condition; and where such condition is not specifically pleaded in  the 
petition, but a copy of such policy of insurance-is attached as an exhibit 
to and made a part of the petition, such condition as to incontestability 
of such policy of insurance is sufficiently pleaded." 

_Ncr dries iectiaz S ?  ef .the Rc:.i~n!, w h i c h  cx tcnds t h e  t ime for t h e  
commencement of an action under certain conditions upon the death 
of a party, enlarge the time within which the defendant could bring 
an action to cancel the policy, because the beneficiary in the policy, 
against whom the action could be brought, is still alive, and we find 
nothing in the record to prevent the plaintiff from taking full benefit of 
the incontestable clause in the contract of insurance. 

The remaining question, and one not heretofore decided in this Court, 
is as to the effect gn the incontestable clause of the death of the insured 
within one year from the date of the policy, and this depends largely 
upon the language used, and the purpose for which the clause was 
inserted in policies. 

I t  says i t  "shall be incontestable after one year from its date, except 
for nonpayment of premium," and if we adopt the view of the defendant 
that this means, "That if the policy had been in  force one year, or if 
the insured should survive one year after the date of the policy, i t  should 
be incontestable," we must insert in the contract, expressed in simple, 
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unambiguous languagr, stipulations which do not appear there, and 
which materially affect the contract of the parties, which we are not 
at liberty to do. 

Again, "This clause, vhich has been generally adopted by the insur- 
ance companies, is not primarily for the benefit of the insured, but for 
the benefit of the insurance company itself. 

(i I t  was adopted because, in many instances, insurance is taken out for 

the benefit of the wife and children, and frequently the hope of a reason- 
able income after death to those dependent upon him was defeated by 
defense which could not have been sustained if the insured had been 
alive. 

"This deterred many from taking out insurance, and the companies 
adopted the incontestable clause for the purpose of increasing their 
business. . . . No reasonable construction can be placed upon such 
provision other than that the company reserves to itself the right to 
ascertain all the facts and m a t t ~ r s  material to its risk, and the validity 
of their contract for one year, and if within that time it does not ascer- 
tain all the facts, and does not cancel and rescind the contract, it may 
not do so afterwards upon any ground then in existence." T r u s t  Co. v. 
Ins. Co., supra. 

I f ,  therefore, there is n o t h i ~ ~ g  in the clause itself changing its terms 
or effect upon death of the insured within one year, if the clause was 
inserted for the benefit of the insurance company, to enable it to increase 
its business, if the period of one year after which the policy was to 
become incontestable, was to afford opportunity to the company to make 
its investigations and to commence an action for the cancellation of the " 
policy, and if dur^ing the whole of the year some one has been in exist- 
ence, the beneficiary, against whom an action could be brought, we see 
no reason for refusing to give the plaintiff the full benefit of the clause 
as it is written. 

The death of the insured did not d a c e  the defendant at anv disad- 
vantage under the policy, nor stop its investigations, nor did it affect 
its right to  commence an action, and in most cases death would inure 
to the benefit of the company, if it contemplated an action to cancel the 
policy by removing a hostile witness. 

Our inrestigations, and those of counsel, indicate that the question 
has arisen very few times, and that the question, then, has been decided 
in accordance with this opinion. Ebner  v. Insurance Go., 121 N .  E. 
(Ind.), 315, and  vana ah an v.  Insurance C o m p a n y  (Ill.), L. R. A, 1918, 
D 1196, are directly in point. 

I n  the Ebner  case the insurance company brought an action for the 
cancellation of the policy two days before the expiration of the incon- 
testable period, and after the death of the insured; and the appellate 
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court held that the proceeding was proper and legal, and said: "That 
if, as a result of such investigation, or of knowledge otherwise obtained, 
the insurer desires to contest the policy, appropriate steps to that end, 
either by a defense to an action brought on the policy in  case of death 
of the insured, or by proper affirmative action, must be taken within the 
year; otherwise that the policy becomes incontestable, save as to condi- 
tions excepted from the noncontestable clause." 

And in the Manahnn case: ('Incontestable provisions of insurance 
policies have been held valid as creating a short statute of limitations 
in favor of the insured, the purpose of such provisions being to fk a 
limited time within which the insurer must ascertain the truth of thc 
representations made. Royal Circle v. Achterrath, 204 Ill., 549; 63 
L. R. A., 452; Flanigan v. Federal L. Ins. Co:, 231 Ill., 399; 83 N. E., 
178; Weil v. Federal Life Insurance Co., 264 Ill., 425; 106 N. E., 
246; Ann. Cas., 1915 D, 974. This being the purpose for fixing a 
specified time after which the policy shall be incontestable, it is not 
apparent, as plaintiff in  error suggests, that the meaning of the clause 
here involved is that the policy shall not become incontestable until i t  
has been in force for two years. There is nothing in  this clause to indi- 
cate that'the parties were contracting that plaintiff in error should h a w  
two years during the lifetime of Fay in which to investigate and deter- 
mine whether false statements had been made in  the application of the 
insurance. .Plaintiff in error reserves two years time in which to makc 
such investigation, and to determine whether there has been such a 
breach of warranty as would authorize it to rescind its contract. 

"This clause can be construed as insisted upon by plaintiff in error 
"& ~ T T  ,.n','l;mn. in+,, it +hn+ rrrL:nh i3 - A +  +LA..?, TL:- ----- :-:-- -f & L A  
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policy is in the language chosen by plaintiff in  error, and constitutes 
a part of the contract which it entered into with Fay. . . . Some 
of the rights and obligations of the parties to a contract of insurance 
necessarily becomes fixed upon the death of the insured. The bene- 
ficiary has an interest in  the contract, and as between the insurer and 
the beneficiary all the rights and obligations of the parties are not 
determined as of the date of the death of the insured. The incontestable 
clause in a policy of insurance inures to the benefit of the beneficiary 
after the death of the insured, as much as i t  inures to the benefit of the 
insured himself during his lifetime." 

We are therefore of opinion the plaintiff was entitled tb judgment 
on the pleadings. 

Affirmed. 
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J. TV. ALEXANDER v. J. N. VAKN. 

(Filed 13 October, 1920.) 

1. Libel and  Slander-Privilege Communications. 
An absolute privileged communication rests in public policy, and is one 

which, under ordinary circumstances, would be defamatory, made to 
another in pursuit of a duty, political, judicial, social, or personal, and 
an action for libel or slander will not lie, though the statement was false, 
unless actuated by actual malice. 

2. Libel and Slander-Qualified Communications. 
A qualified privilege extends to all communications made bona f ide  upon 

any subject-matter in which the party communicating, acting without 
malice, has an interest, or in reference to which he has a moral or a legal 
duty to perform; and the inference of malice may be rebutted by the 
occasion of the communication, or such occasion may tend to prove it, or 
tend to prove that the defendant was actuated by motives of personal 
spite or ill-will, independent of the oecasion on which the communication 
mas made. 

8. Libel and Slander-Privilege-Actionable P e r  Se. 
The sheriff of a county in returning a prisoner charged with wife 

murder, to another county, put the prisoner in charge of his d e p u t ~  
sheriff, and deputized a nrgro ex-convict, who had, single-handed, made 
the arrest, to assist his deputy. The subdeputy rode in the car for 
colored people, but a t  the request of a third person, with the acquiescence 
of the deputy, went into the white people's car and rode with them for 
a while, to give some personal information as  to the arrest :  Held, a 
letter written to the deputy by a defeated candidate for sheriff, of the 
?ounty to which the prisoner mas being carried, in effect, that  the writer 
was surprised and disgusted that  the deputy permitted the negro sub- 
deputy to ride on equality in the coach with himself, and that  the negro 
subdeputy, a wife murderer, except in incident of birth, was a better man, 
lacks the elements of a privileged communication, in that it  was addressed 
personally to  an official of an adjoining county, and not to any one who 
could hare remedied the wrong, if any had been committed; and con- 
sidered the further facts of the case, showed personal spite and 
malice, and was actionable per se. 

CIVIL A C T I ~ K  f o r  damages f o r  libel, tried before Devin, J., a t  Apr i l  
Term,  1920, of HERTFORD. 

T h e  action was  submitted to  t h e  ju ry  upon  the  following issues: 
"1. D i d  the defendant  publish of and  concerning the  plaintiff the  

letter set out i n  paragraph  three of the  complaint ? Answer : 'Yes.' 
"2. Were  t h e  matters  and  things published of and  concerning plaintiff 

i n  said letter t r u e ?  Answer:  'No.' 
"3. W h a t  damage, if any,  i s  plaintiff entitled to recover therefor? 

Bnswer : '$500.' " 
F r o m  the  judgment rendered t h e  defendant appealed. 
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Rogers CE Williams, Stanley Winborne, and W .  H.  8. Burgw!p for 
plaintiff. 

D. C .  Barnes, W .  R. Johnson, Winston CG Xufthews, and TY. D. Roone 
for defendant. 

B ~ o w x ,  J. We are of opinion that Judge Derin was correct in  
holding that the words of the letter are libelous of themselves, and 
actionable because the doctrine of qualified privilege does not apply. 
The undisputed facts are that the plaintiff was a deputy sheriff of Hert- 
ford County nnder Sheriff Garrett at the time the said libelous letter 
was written and mailed to the sheriff of Pi t t  County. On 5 May, 1917. 
Sheriff Garrett received a telegram from sheriff McLawhorn of Pi t t  
County requesting him to arrest one Zemas, a Hungarian of desperate 
character, a fugitive from justice, who had murdered his wife, for whose 
capture a reward of $200 had been offered. Eley Reid, a colored man, 
captured Zemas in the swamps of Chowan River, and, single-handed, 
delivered him to the sheriff of Hertford County at  Winton. Sheriff 
Garrett had been requested to have the prisoner well guarded by two 
men at the expense of Pi t t  County. IIe deputized the plaintiff, a regular 
deputy, to take the prisoner to Pi t t  County, and appointed said Reid, 
a rery powerfnl man, to act as guard. The plaintiff took the prisoner 
and placed him with himself and Reid in the smoker of a white coach, 
and delivered him safely to Sheriff McLawhorn at  Greenville, Pi t t  
County, N. C. The plaintiff, with Reid, then returned to Hcrtford 
County. The evidence shows that the plaintiff rode in the white coach, 
anrl R&rl TrroQ in tho onlnrarl "nooh ovonnt fer 2 :hnrt +tnnne, he ---- ---A- ..-- A- --- ------- "--"- r 
first got on the train he was called into the smoker of the white coach 
by one Mr. Ames, a railroad detective who knew him, and having heard 
of the capture of Zemas, the Hungarian wife-murderer, asked of Reid 
the details of the capture. When Reid had related the story to Nr. 
Ames, he returned to the colored coach and remained there until he 
reached Ahoskie, his destination. 

I n  the fall, just prior to the publication of the letter in  question, 
J. N. Vann, the defendant in this action, was for the third time defeated 
by A. E. Garrett in the election for sheriff of Hertford County, and a t  
the time of the publication of the said libelous letter, J. N. Vann was 
a private citizen of Hertford County, and was unfriendly toward Sheriff 
Garreth. 

Eley Reid was at the time the said letter was written an exconvict, 
and he is a negro. 

The alleged libel is contained in the following letter received by 
Sheriff McLawhorn from the defendant : 
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L 4 ~ ~ ~ ~ ~ ~ ,  N. C., March 9, 1917. 

SHERIFF MCLAWHORN, Greenville, N. C. 

DEAR SIR:-I read with surprise, and disgust to a certain degree, 
that account of the capture of the criminal from your section by Eley 
Reid of this county. 

Judging from the report that Deputy Alexander brought back here, 
you gentlemen evidently did not recognize Reid as being a negro, nor 
did Alexander have self-respect to inform you of this fact, judging from 
the entertainment he reports you gentlemen have accorded Reid. A 
friend of mine saps that Alexander actually had Reid in the white coach 
on the seats with gentlemen on his return t r i ~  here. 

L. 

Reid is a negro, and an exconvict, and alesander is a very little better, 
and I should say, except by birthright, Reid is a superior man. 

Regretful to say the high office of sheriff of Hertford County has 
reached a very ur;dignified state to which the better element of people 
here do not approve. 

I am not giving you this information in confidence by any means, 
but I do think it the duty of all respectful whites who are proud of their 
Caucasian blood from which they sprang, to state these facts. 

I am yours very truly, 

As we understand it, a privileged communication is one which, under 
ordinary circumstances, would be defamatory made to another in pur- 
suance of a duty, political, judicial, social, or personal, so that an action 
for libel or slander d l  not lie though the statement be false unless 
actual malice be proved in addition. The great underlying principle 
of the doctrine of privileged communications rests in public policy. 
Qualified privilege extends to all communications made bona fide upon 
any subject-matter in which the party communicating has an interest, 
or in reference to which he has some moral or legal duty to perform. 
The occasion on ~ ~ h i c h  the communication was made may rebut the 
inference of malice or i t  may tend to prove malice, and that the defend- 
ant was actuated by motires of personal spite or ill-will independent of 
the occasion on which the communication was made. Mr. Newel1 says, 
sec. 497, that a communication to be privileged must be made upon a 
proper occasion, from a proper motive, and must be based upon reason- 
able or proper cause. The learned author further says, sec. 501, that 
if the communication, whether written or oral, be of such a character 
that the expressions in  i t  are beyond what common sense indicates to be 
justifiable, i t  cannot be held as privileged. I n  regard to communications 
containing charges against public officers, Mr. Newel1 says: "It is the 
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duty of all who witness any misconduct. on the part of a magistrate or 
any public officer to bring such misconduct to the notice of those whose 
duty it is to inquire into and punish i t ;  and, therefore, all petitions and 
memorials complaining of such misconduct, if prepared in good faith 
and forwarded to the proper authorities, are privileged." 

This Court has recognized and acted upon these just principles of the 
common law. This Court held unanimously, in Logan v. Hodges, 146 
N.  C., 38, that:  "A postal card containing a libelous communication 
concerning a public official of a county, though written in the public 
interest, is not absolutely or qualifiedly privileged when not addressed 
to some person haring jurisdiction to entertain the complaint, or power 
to redress the grievance, or some duty to perform, or interest in connec- 
tion with it." I11 Fields v. Bynum, 156 N.  C., 413, this Court said: 
"To justify words alleged to hare been slanderously spoken, and to 
bring himself within the protection which attaches to communications 
made in the fulfillment of a duty, the defendant must shaw something 
more than an honest belief in the truth of his utterances. for he must 
show that the communication was made in  good faith on an occasion 
which justified his making i t ;  and the manner in  which i t  is uttered 
may take them out of the privilege." We also said in the same case that 
where the expressioils are allowable, the manner in which they are made 
public may take them out of the privilege. Dawkins v. Lord Paulet, 
L. R., 5 Q. B., p. 102; Newcll on Slander, p. 477. 

We fully concur in what is said by Mr. Just ice Hoke in S. v. Pub- 
lishing Co., 179 N .  C., 720, as follows: "It is to the public interest 
that the conduct and qualifications of officials and candidates for public . .  . 
ul%cc be subjecied LU free a11d fail. ~ r l i l u s ~ s  and discussi~n by  heir 
constituents, and such presents a case of qualified privilege, and to 
conrict of libel for defamatory publication of this character by a news- 
paper and its editor, it must be shown that it is both false and malicious, 
its falsity not of itself sufficient to establish malice, there being a pre- - - 

sumption that the publication was made i n  good faith." 
Under all these authorities we think the defendant has failed to bring 

himself within the doctrine of qualified privilege. There is nothing in  
the letter which even charges the plaintiff with any dereliction in his 
official duty. The face of the letter shows to our minds conclusively 
that no good purpose could be accomplished, or was intended to be 
accomplished, by its publication. The plaintiff was the deputy sheriff 
engaged in carrying out the instructions of the sheriff of Hertford 
County. The sheriff appointed Reid to assist in  guarding the prisoner. 
We see nothing improper whatever in appointing the negro, who had 
single-handed captured the murderer, to guard him to the place of 
destination. The person to whom the letter was addressed had no 
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jurisdiction whatever to entertain the complaint, or to redress the 
grievance if there had been any. McLamhorn, to whom the letter was 
addressed, was the sheriff of Pi t t  County. If Alexander had been 
guilty of anything that public policy required should be known and 
corrected, it was the defendant's duty to address his communication to 
the sheriff of Hertford County, who appointed Alexander. There is 
nothing to justify the defendant in charging the plaintiff with being 
yerg little better than a negro or a convict. There is nothing to justify 
the assertion that the exconvict Reid is a superior man to the plaintiff. 
The entire communication s h o ~ s  on its face that it was not written for 
the bona fide purpose of redressing or calling attention of the public to 
any nlisconduct in office of a public official. On the contrary, it appears 
to us very strongly that the letter was written solely in spite and malice 
for the purpose of injuring the plaintiff, who was a deputy of Sheriff 
Garrett of Hertford County, who had defeated the defendant in a 
recent election. The communication was not addressed to any person 
17 ho had p o w r  to redress any grieuance, but was addressed to the sheriff 
of another countv. I n  L o g a n  v. H o d g e s ,  supra, the defendant addressed 
a postal card to .I. J. Martin, and sent it through the mails, reading as 
follows: '(Dear Sir :-From conversation I have had with a gentleman 
from Davie County who was in Yadkinville the day after the robbery, 
I believe the guilty men live in Yadkinville. Turn your searchlights on 
your treasurer and the Inan that boards x~i th  him and the postmaster, 
and you will find where the money went. Yours truly, J. D. Hodges, 
Augusta, X. C., 9 September, 1904." This Court held the communica- 
tion was libelous per se, and was not a case of qualified pririlege, because 
not addressed to some person having jurisdiction to entertain the com- 
plaint or power to redress the grievance or some duty to perform or 
interest in connection with it. 

If the Logan case was not one of qualified pririlege, it is impossible 
for us to see how the present case can be. There is nothing in S. v. 
Publishing Po.  which at all militates against our opinion in  this case. 
That case was one against a newspaper on account of the editorial com- 
ment upon the conduct of sheriff McLawhorn, the sheriff of P i t t  County, 
and a candidate for renomination, charging that he had been unfaithful 
and criminally negligent in respect to enforcing the statutory provision 
applicable to deserters and slackers under the Federal Draft Acts. I t  
is manifest that the publication was in the public interests; that i t  was 
made against a public officer, a candidate for reelection, and prima facie 
made in good faith in order to defeat the reelection of the unworthy 
nublic officer. 

I n  this case the motives of the defendant in writing the letter were 
evidently personal. His  feelings were hostile, and, however strong may 
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have been his  convictions, there is  nothing on the  face of t h e  letter, o r  
i n  evidence, which can  justify put t ing plaintiff on  p a r  wi th  a n  exconvict. 

W e  think t h e  verdict of the  jury, under  proper  instructions by t h e  
judge below, mus t  be sustained. 

Affirmed. 

JENNIE LEE REES ET AL., EX PARTE. 

(Filed 13 October, 1920.) 

1. Estates - Contingent Interests - Sales - Statutes - Private  Sales - 
Courts. 

Lands affected with a contingent interest may be sold under the provi- 
sions of Rev., 1590, when it  is made to appear that  the income from i t  
is a little more than sufficient to  pay taxes and keep the premises i n  
repair;  that  i t  is not well located, and not likely to  rise in  value; and a 
judgment of the Superior Court that they be privately sold to a designated 
person, a t  a price ascertained to be a fair and reasonable one, will be 
sustained on appeal. 

2. Estates-Contingent Interests-Sales-Statutes-Proceeds, How Held 
-Life T e n a n t p a y m e n t .  

When lands affected with contingent interests a re  sold for reinvestment 
under the provisions of Rev., 1590, the life tenant is only entitled to  
receive the net income from the proceeds of the sale pending reinvestment 
in lands, or from the lands thereafter reinvested in, during her life; and 
there is no authority of law to arrive a t  the value of the life estate and 
pay the corpus of i t  to the life tenant, in money. 

3. Estates-Contingent Interests-Sales-Proceeds-ReinvestmentStat- 
utes-Liberty Bonds. 

The proceeds of the sale of lands affected with contingent interests 
under Rev., 1590, should be paid into the clerk's office, to  be loaned on 
real estate security on approval of the judge, or, under ch. 17, Laws 1919, 
temporarily invested in Liberty Bonds, until such time a s  i t  can be rein- 
vested in the purchase of other real estate, to be held upon the same 
contingencies and in like manner as  was the property ordered to be sold. 

APPEAL by  a l l  par t ies  f r o m  Rerr, J., a t  September Term,  1920, of 
WAKE. 

Controversy without  action under  Rev., 1590, f o r  sale of contingent 
remainder. T h e  object of the  controversy is  to  sell t h e  house and  lot 
i n  Raleigh devised to Mrs.  Jenn ie  Lee Rees, wi th  remainder  over, a n d  
reinvest the  proceeds to  meet t h e  contingencies s tated i n  thc  said will. 
F r o m  the  judgment  a l l  t h e  part ies  appealed. 
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CLARK, C. J. Jclniit L. Lee devisctl the propert>- i l l  questioll to her 
daughter Jennie (now Mrs. Rees), nit11 limitatiorl thiit if she d~oul t l  
"die leaving issue s u r ~  iving her, the11 to such issue and their heirs for- 
ever," but if she '.shall die without ism(, surrir ing her, then the propc,rty 
to return to my eldest daughter." 111 K c e s  1 % .  IVi2liu?na, 164 N. ('., 128, 
the Court cons t rn i~~g  this devise, held that the vesting of the estate in  
remainder depended upon the contingmcp of the death of the d c ~ i s e c  
without learing iiiucl surviring her, and hence during her lifetime shc 
could not convey an indefcasihle title, for should she die, leaving issue, 
the title would vest in them. This cast> was before uc: on rehearing ( R e e s  
c. Wil l iams ,  165 S. C., 201>, and \\as reaffirmed. I t  has been cited 
and approved ill the cases cited to Rees 1.. Ilri1lium\, 16,5 N. C., 201, in 
Anna. Ed., and more recelitly in  .Je,lX in s  1 % .  Lambeth ,  172 S.  C., 470: 
WhitfieTd I . .  D o z ~ g l ~ ~ s ,  17.3 S. C., 48, arid cases thcrc cited; Kirkman 
P .  Smith, ib., 5 8 2 ;  P a f t e m o n  c. ,lIcCurrnich, 177 W. C., 4.55, and at  last 
term in  T h o m p s o n  7,. Humphrey, 179 S. C., 51, 5 3 ;  LOCP,  L? .  Love, ib., 
117, and Jarmnn I.. D a y ,  ib., 319. Mrs. Rees has since obtained from 
her sister, Mrs. Schlesinger and husband, and from her brother, Har ry  
Rees and wife, conveyances of their interests. 

H a r r y  Lee, the brother of Nrs .  Rees, and his two infant children; 
also the two infant children of Xrs .  Schlesinger, and the infant child 
of Mrs. Rees, are made parties, the infants appearing by next friend, 
duly appointed. Thus all the classes who could participate as heirs a t  
law of Mrs. Rees are represented. She resides in dniiapolis, Md., and 
her only brother, Harry  Lee, i11 Raleigh, N. C. The petition concurred 
in  by all parties represents that  W. H. Ritman has offered $8,500 for 
the property; that the house is dilapidated; that the necessary repairs, 
taxes, and insurance nearly absorb the entire rental; that the property 
is located i n  an  uridesirable locality, where it is not likely to advance in 
value; that $8,500 is a fa i r  and full  price, and that the best interests 
of all parties, including the infants, demand a sale of the property and 
the acceptance of the offer of U'. H. Pitman. The Court found all the 
above allegations to he true, and approved the sale to W. H. Pitman a t  
the price named, who has declined to pay his bid upon the ground that 
the commissioner cannot make a goo(? and indefeasible title. The Court 
held that  the commissioner could convey a good and indefeasible title 
to the property, and adjudged that the purchaser pay the sum bid by 
- . 
him. 

This Court approres the order of the court below directing the sale 
and the acceptance of the bid of W. H. Pi tman and the execution of the 



t l ( ~ c 1  to him I I ~ O I I  the payment of the purchase-money, which he is ad- 
judged to make, and approves the judgment that the con~missioner's 
deed will convey an indefeasible title, and the judgment clirecting the 
1)roc.rcds less $25 allowed the next friend for his servicrr ar such, and 
for twvuting thc deed to Pitman as commissioner, to wit:  the sum of 
M.173 shall br paid into the officc of the clerk of the Superior Court. 
sltbject to the further orders of the court. 

The decrec, liomevcr, further finds that "the present worth of the life 
estate of the said Mrs. Kees is $7,300," and directs this sum to be "paid 
over to her a4 her share of said fund, the remainder being $1,175, to be 
paid to the clerk of thc court, to be held by him to await the death of 
said Jennie IZees, and then be distributed as her will shall direct, includ- 
ing accumulated interest." This latter part of the decrec adjudging 
tllcx value of Mrs. Rees's iuterest, and directing it to be paid over to her, 
we cannot approve. We find no authority for i t  in Rer., 1590, which, 
on the contrary, provides that in sales under this section the proceed9 
"shall be reinvested in  purchasing or improving real estate, to be held 
upon the same contingency and in  like manner as was the property 
ordered to be sold"; and authorizes the loaning of such money, subject 
to the approval of the court, until such time that i t  can be reinvested in 
real estate. Xor, even if the statute permitted, the valuation and pay- 
ment to Mrs. Rws  of her expectancy would we be disposed to ralidatc the 
calculation in this case, whereby she was allowed $7,300 in cash, and 
the parties in remainder only $1,175, subject to all risks of investment. 
She is stated to be 30 years of age. Upon this basis of calculation, had 
she been much younger, her expectancy would have more than absorbed 
11 u e  euii1.t: P U I I ~ ,  IVaviug ille rernai113errner1 nothing, insteaci of the corpus 
of the entire fund, a t  its enhanced value if reinvested i n  real estate on 
same contingencies and in like manner as' the statute directs. Mrs. 
Bees is not entitled to the valuation of her expectancy, and payment 
thereof to her. This is not authorized by the terms of the mill, nor by 
any statute. She is entitled only to the net interest, or rents after 
payment of the incidental expenses of the administration of the fund. 
Thc amendment to Rev., 1590, by Laws 1919, ch. 17, authorizes a tem- 
porary inrestment of such fund in  "Liberty Bonds," and the statute thus 
amended is now C. S., 1744. The $8,475 should be paid into the clerk's 
office to be loaned on real estate security, on approval of the judge, or 
invested in "Liberty Bonds" until such time as i t  can be reinvested in  
the purchase of ncm real estate, to be held upon the same contingencies 
and in like manner as was the property ordered to be sold; and the 
annual interest, or rents, shall be paid over to Mrs. Rees, less the neces- 
sar7 costs of administering the property, and at  her death the corpus 
shall be conveyed to the parties entitled. 

Xodified and affirmed. 
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MRS. ALICE A. TII,IXTT. MALYERS H. TIT,LETT, A ~ D  AMP TILLETT 
v. F R A K K  H. S I S O S  aso WIFE, ANNIE  KISOS. 

(Filed 13 October, 1920.) 

1. Estates-Remainders-Contingencies- Children- Possibility of Issue 
Extinct-Fee S i n i p l c D e e d s  and  Conveyances. 

An eqtate for life, and a l w  upon contin:.ency in fee should the tenant for 
life die without children, vests the estate immediately upon the death of 
the testator in the firqt taker upon the contingency stated: and where she 
has only one child the pohsibility of her bcnring others being waived, a 
deed made by both will convey tlie fee-simple title to the purchaser. The 
effect of :I qeneral power of cliqposition given by will to the Erst taker, and 
the difference between the espreqsionq "devise" and "bestow," discussed 
by WALKER. J. 

2. Wills--Power of Disposition. 
Where a devi<ee of a life e<tate. who al+o was given a general power 

in the will to dispose of it ,  has become, then, by descent. the owner of the 
reversionary interest, her right to alienate the property is an ordinary 
incident of her o n ~ ~ e r s h i p ,  and is uot restricted by the terms of the power, 
a s  the life estate and tlie reversion have become merged in her, thereby 
vesting in her the absolute ownership regardless of the Dower. 

3. Same-Waiver. 
The devisee of a life estate in lands n-ith a general pon-er of disposition 

to take effect after the termination thereof. maires the right to exercise 
such power by her deed conveying her title thereto when it  appears that  
she had acquired the reversion by descent. 

HOKE, J., co11c1irs in result. 

APPEAL f r o m  Bond, J., a t  chambers, 30 July, 1920;  f r o m  PA~QUOTAXK. 
T h i s  is  a controversy without  action submitted under  t h e  s ta tu te  

(Rev., 803) f o r  t h e  decisioii of t h e  court,  npon  the  following fac t s  
agreed : 

"Mrs. Alice L\. Tillett ,  X a l r e r n  13. Tillett  a n d  wife, A m y  Tillett ,  
plaintiffs above named, and  F r a n k  S i a o n  a n d  ~ i ~ i f e ,  Annie  Nixon, de- 
fendants  above named, part ies  to a question i n  difference, which might  
be t h e  subject of a civil action, h e r c b ~  agree upon  the  following case 
containing the  facts  npon which the  controrersy depends, a n d  respect- 
ful ly  present a submission of the same to the Superior  Cour t  of Pasquo- 
t a n k  County, and to you as  judge of t h e  F i r s t  Jud ic ia l  District,  f o r  
decision, said facts  being as follows, r i z .  : 

"1. T h a t  on 1 7  December, 1'378, X a t h a n  Overman,  a resident a n d  
citizen of Pasquotank County, died, l ea r ing  a last  will  and  testament, 
duly attested. probated, and  recorded i n  said county of Pasquotank.  
copy of which is  hereto attached, marked 'Exhibi t  A,' and  made  a p a r t  
of this  case, containing the  facts  agreed. 
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"2. That Margaret Overmarl, wifo of the trstator, Satlian Orernxm, 
and bcing the same referred to in tllc. will of Xat11x11 Orerman, lioreto 
attachrd, died 011 30 ,\pril, 1879. 

"3. That the plai~rtiff, Mrs. ,\lie(. .I. 'l'illctt, is, and was at the timc 
of the death of the said Nathan Overmall, the only child and heir at  law 
of the said Nathan Overman, deccasrd, ant1 is the daughter, 'A\liccx -I.,' 
rcferred to ill the mill of Nathau Ovrrmal~ hert,to attached. 

"4. That the plaintiff, Malvern 11. Tillrtt, is the only child born to 
the plaintiff, Mrs. A\licr ,I. Tillctt, and that the pla i~~t i f f ,  -1my 'L'illctt, 
is his wife. 

"5.  That at  thc. tiiric of his death the, said Nathan Orerniaii was 
seized a d  possessrd in fee of a certain lot of real cstatc in Paequotanli 
Co~uity, North Carolina, alld nlow particularly dtwribetl as follows, 
to wit: 

" 'Situated OII the 110rth sidc of C1iurc.h Street ill Elizabrth City. 
N. C., being tlie main residcnee of Nrs. ,\lice L\. Tillett, and bou~ided 
on the north by thc lands of G. W. Palmer and Chas. Sawyer; east by 
the lands of John L. Hinton heirs; south by Church Street; and west 
by other la~itls of Mrs. Alice A. Tillett, which s h ~  i~ilierited from her 
father, Nathan Overman, deceased; same fronting eighty-three feet on 
Church Street and running back between parallel lines to the northern 
boundary of said property as heretofore given.' 

"6. That the plaintiffs and defendants have heretofore entered into 
a certain contract, under tlie terms of which the defendants hare agreed 
to purchase from the plaintiffs, at the price of $8,000 cash, and the 
plaintiffs have agreed to sell to the defendants at  said price, and to 
C T I I ~ T : ~ ~  tc the d ~ f o ~ l J p n t q  n gnorl n n d  indefewxihle title to thc lands 
described in  the preceding section. 

"7. That the plaiutiffs have heretofore tendered to the defendants R 
proper deed, sufficicnt in form, purporting on its face to convey title to 
said lands in fee to the defendants, executed by plaintiffs in  their own 
right, and by virtue of said power, with full covena~its of warranty, 
seizin, and right to convey, and that the defendants have refused to 
accept said deed and to pay the purchase price for said lands, claiming 
that the plaintiffs are not seized of said lands in fee, and cannot convey 
a good and indefeasible title in  fee simple. 

"8. That Mrs. Alice A. Tillett is now a widow, seventy-two years of 
age, and that there is no human probability of her remarriage, followed 
by the birth of issue; and that the legal possibility of such an issue has 
been, and is hereby, expressly waived by the defendants, as a ground 
of objection to said deed. 

"9. Upon the foregoing facts the plaintiffs contend that they are 
seized of said premises in fee, or have a right by virtue of the power i n  
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tlie will, and other\rise, to convey the same in fee simple, subject only to 
the legal possibility of la~vful  issue hereafter born to the plaintiff, Mrs. 
Alice A Tillett ; and the def(wdants contend that  the plaintiffs are not 
seizt4 of said pre~ilises in fee, a i d  1la1-e not a right, by reference to said 
power, or otherwise, to conrey the same in fee simple, subject only to 
the legal possibility of issue horn herc>after to the plaintiff, Mrs. Alice A. 
Tillett ; it  being liweby expressly agreed betweeu the plaintiffs and the 
defeirdauts that if the court shall be of the onillion with the nlaintiffs 
upon the foregoing contention, judgment shall be rendered for the plain- 
tiffs, decrreing that  tlie defeiidai~ts accept said deed and pay said pur- 
chase price, and if the conrt shall be of opinion with the defendants 
upon tlie foregoing contention, then judgment shall be rendered for 
the defendants accordingly. 

"Wherefore, the said parties to this controrersy, desiring to expedite 
the cleterminatio~i of the aforesaid matters in controversy between them, 
submit the foregoi~rg facts to this honorable court, and respectfully 
request its decisio~i upon said qnestion in difference. (Signatures of 
parties, with rerificntion.) 

"Be i t  remembered, that I, Natlian Orermai~,  of sound and disposing 
mind and memory, of the town of Elizabeth City, N. C., do make, pub- 
lish, and declare this paper-writing to be and to contain my last will and 
testament, as follo~rs, to wit :  

"1. I appoint my beloved wife, Margaret, executrix of this my last 
will a i d  testament, directing her first to select from my household and 
k i tche~i  furniture such articles for lier own use and comfort as she may 
think proper and necessary, sell the residue thereof, if any, and also 
all m y  wares, goods, merchandise, and every of my personal property; 
collect all notes and sums of money due me by account, or otherwise, and 
rent due from year to year during lier natural life, my  store, house, and 
all other of my tow11 lots and buildings (except the dwelling-house and 
lot where I now l i re) ,  and from the sale, collections, and rents as afore- 
said, yay  all my debts and the balance thereof, including rents of my 
said house, ere11 1111to tlie death of my wife, I give and bequeath unto 
my  wife Margaret, and my daughter Alice A. Orerman, jointly and 
equally, share and share alikv. 

" 2 ,  I give and bequeath unto my wife, Margaret, and my daughter, 
Alice A. Overman, and their heirs forever, jointly and equally, share 
and share alike, my farm in this county, near Salem, known as  the 
Thomas H a r ~ e y  farm, including all the lands I own in  Bluff Point. 

"3. I leave to the use and enjoyment of my wife during her natural  
life the lot of land and building thereon where I naw l i re ;  also such of 
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my household and kitchen furniture as she may find necessary for her 
convenience and comfort. Should my wife surrive my daughter Alice, 
and also all children of my daughter, in such event I give to my wife 
and her heirs all my town property of every class. But should my 
daughter Alice survive my wife, Margaret, and die without leaving 
issue of her body begotten, in such event my said daughter shall have 
power to devise and bestow after her death unto or upon whomsoever 
she will all my estate not hereinbefore devised, if any; nevertheless, 
should my daughter Alice have children of her body begotten, any or 
any one of which survive both my wife, Margaret, and my daughter, 
Alice, I give and bequeath to them, or that one, as the case may be, after 
the death of both my wife and my daughter, all my town property of 
every kind, to them, him, or her, as may be, and their, his, or her heirs 
forever. I n  witness, etc. (Signed) NATHSS OVERNAK." 

Judgment mas rendered dismissing the proceeding, and taxing the 
plaintiffs with the cost. Exception and appeal by plaintiffs. 

Xeekins & XcMul7an for plaint i fs .  
W .  A. W o r f h  for defendants. 

WALKER, J., after stating the case: We are con~pelled to differ from 
the learned judge, upon the admitted facts, as to the ability of plaintiffs 
to make a good and indefeasible title to the land described in  the con- 
tract of sale, and in the deed tendered by them to the defendants therefor. 

Without deciding the first important, and very interesting question, 
raised by the plaintiffs (for a reason hereafter given), it is proper, we 
think. and fair  tn them; thn t W P  ~ h n l ~ l r l ,  thniigh i~n cur  oTrrIn !nnpnge, 
state the substance of their claim, and the reasoning by which i t  is 
supported, as the question may be presented again, and it may aid the 
court in coming to a correct conclusion, whether i t  be one way or the 
other. We do so more especially in this case, as there are strong and 
safe reasons upon which we may base our conclusion, without deciding 
the one as to the right of the donee of the power to convey by deed, as 
well as by will. Plaintiffs' contention: 

First. The daughter could, by deed, pass a good title as owner of 
the life estate and donee of the Dower 

The testator's wife, Margaret, being dead, the contingencies under 
which she might take, in item 3, are eliminated from consideration. I t  
then appears that by item 3 of the d l  the testator devised the property 
in controversy to his daughter, the plaintiff, Mrs. Alice A. Tillett, in the 
event of a failure of children surviving her, "to devise or bestow after ., , 

her death unto or upon whomsoever she will all my estate hereinbefore 
derised." I t  is, therefore, inanifest that if the plaintiff, Malvern Tillett, 
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shall sur r i re  his mother, Mrq. U c c  A ~ .  Tillctt, t1ir11 tllc, tlwtl ant1 titlt1 
tendered 117 the plaintiffs to tlie drfentlantr a re  gootl. s i~w('  ill that c r c l ~ t  
the ahsolnte f rc  sinlplc is rested in him ~ m d c r  the pro\ isions of the \\ 111. 
The qucstioi~. 1ione1-er, is ~ ) r ( v n t e d  as to the ralidity of thc t i t k  ;111tl 
dcctl if the plaintiff, Ma l re r~ l  T i l l ~ t t ,  should pretl(w:~w his 111otli~r. 
,\nd it is .ilhlnitted for thrl plaintiffs that ill that cJ~c,nt the, title and 
deed nould h(1 good. LTpon the contingency that no c-hild of hcrs sul. 
vircs her, Mrs. Mice  -1. Tillett, under the po\i cr of thr. ~vill,  can c o ~ ~ \ c v  
the fee siniplc. I t  is not contended that the poner g i r m  to Mrs. A\lic.c 
A. Tillett ill tlie \rill has the effect of enlarging her lifc estate into :I 

fee simple. The contrary seems now to he ~ w l l  settled i n  this Stntc,. 
I t  is equally n ell settled, 11015 ever, that upon the devisc of a l i fc t~statc,, 
coupled ~vit l l  ail absolutc pover of disposition. the de~ i see  of the lifc 
estate, Mrs. Allice ,I. Tillett, who is also the tlonccl of the polwr, iq 
ellahled to co1irc.y the property in fee. I l l n h r ~ ~ j  1 % .  B r o w n ,  162 S.  C., 
21 7 ;  Herrinq I. .  TT'illiurns, 153 S. C., 2 3 1 ;  I l e rr inq  c. Wi l l iams .  135 
S. C.,  1 ;  Lollq r. Tl7n7d~arc,n. 113 S. C., 3 3 7 ;  ACi~*o~ltl 1,. N o r r o ~ l  >.? 
S. C., 463. 

This p r i~ i r ip l t~  i -  iettlctl. -1 tlcb~ise of a n  t+tatc3. p(8ncdly or i11tlc4- 
nitely, with a power of disposition over it, carries a fee. Hut x l lcw 
the estate is giren for life o~lly.  the rlerisw takw o11ly a11 (.stat(. for lifc. 
though a pol\-er of disposition or to appoint the f'w by deed or will hc 
annexed, uliless there be some inaniftxst ant1 gcneral intent of tllc testator 
~vhich  would be defeated by adhering to the particular intent. 
of implication do not merge or destroy an  express estate for life, unless 
i t  becomes ahbolntelg necessary to uphold rome manifest general intent 
The C'hrirth I , .  Disbrous, 32 Penn. St., 219, nhich has been approved 
and adopted 11y this Coart in Bars z.. Bu.r.s, 7 3  S. C., 37-1; Putrirk  1 %  

-Iforehead, *3 S. C., 62, and in  Long I ? .  It'a7tlrcwc~il, supra .  E-Icilc.e, i t  
Tvas said. ill tlie case last cited, that an cxprecs estate for life to the wife, 
with R poncr to tliipose of the fee, shall not turn her estate for life into 
a fee. I t  n a i  further said that the testator did not d i rwt  that  one-third 
of his estatc ihould. upon the death of his \life, go to  h horn soever shc 
should think proper to makc her heir or heirs, in I\-hicall went  it might 
be said, 1wrh:il)s. as in ,\'llc,)er I .  &'here,., I Wash., 266 (1 .\In. DW.. 
460)) that thcx vife,  l q  ,ufTeri~~g hrr  legal rrpreqentati~ es to succeed her. 
actually madc thcrn her heir or heirs as lnuch 40 as if ~ I I P  had pointed 
thcrn out hy an  espress de~ i se .  

r 7 1 he cornpa.. of this inqnirq- i i  rlarronrtl, then, to the qucxrtioll au to 
\I-hat is t h t ~  uatnrc of thr  p o \ r t ~  g i ~ e n  to Mri .  *ilicc -1. Tillrtt l u~dor  
the xi11 in conjunction x i t h  tlif life estate devised. 111 this connectio~~, 
it appears that a t  the time of the execution of this will the plaintiff. 
Mrs. *\lice A1. 'Tillett, and thc wifp, Margaret, now d~cwlsed, were not 
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o ~ l y  the sole l~atural  objects of tilt, testator's bounty, but, as shown by 
thc provisious of the will itself, the sole primary objects of his ron- 
~ i d t r a t i o ~ ~ ,  affection, and regard. Hazrser v. Craft, 134 N. C., 326. 
Thr power in the will itself is a power appurtenant, as disti~~guished 
from a power collateral-a power coupled with a duty or trust. I t  is 
a power, the excwise of which is roluntary, and must, therefore, be 
considered as haring been given in the will of the testator for the benefit 
of the plaintiff, donee of the power, and the benefit of the ultimate 
appointee. These being the circun~stances surrounding the execution 
of the will, it is difficult to imagine any reason why, in view of the 
continge~icy upon which alone the power is given, the exercise of the 
power should have been confined by tlic testator to any particular man- 
ner. I t  is easy to conceive why the estate devised to Mrs. -4lice A. 
Tillett should be restricted to a life estate, and the power of disposition 
altogether withheld ill the event she had children surviving her, but 
failing this contingency, no reason appears why the testator, having 
devised to his daughter a life estate, and having then the intention to 
give her the power of disposition for her own benefit exclusively, should 
have limited the exercise of this power to an appointment by will, which 
could not bciwfit tlw doncc, thus nullifying his very purposc in creating 
the power. 

The contention of the defendants that the power can only be exercised 
through the form of a will by Mrs. Allice A. Tillett is further negatived, 
as plaintiffs contend, by the language of the power itself. Attention is 
again called to the language in which this power is created, as follows: 
"My said daughter shall have the power to devise, or bestow, after her 
,!oath, I J I : ~ ~  cy nl?o!l y,!:hemnOOTcr 4!lc -..:I1 ,r ALL, ull  011 ,.-. L I L Y  C B ~ U ~ G  ..+- ..-4 l i u b  I.-..-:-I.-~--- u< L L L L ~ U T L U L  c 

devised." 
One of the primary rules in the construction of wills is to give signifi- 

cance and effect to every word, where possible, without contravening 
the clear intention of thc testator elsewhere expressed, or some positive 
rule of law or public policy. The fallacy in the defendant's contention, 
therefore, is that it not only overlooks the circumstances surrounding 
the execution of the will, but also the use of the word "bestow" in the 
creation of the power. This word was not used synonymously with the 
word "devise." To hold that i t  was would be to say that the testator 
having already used the word "de~ise," had without reason interpolated 
another word having exactly the same meaning-that is to say, would 
be to deny to the word "bestow" its ordinary meaning. There exists, 
furthermore, no authority or reason for construing this word as synony- 
mous with "bequeath." Both the lexicographers and popular use deny 
the word such narrow signification. And i t  is, furthermore, to be 
rc~nembered that in the use of this word the testator was referring to 
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la~itl* Tliii al)pcwr\ cw~lc l~~si \  (317 froill considoratio~i of the mtatc, sub- 
ic c.t t o  tlicx l ) o \ \ ~ r ,  to \ \ i t :  "all I I I ~  ('state liot lirwi~rbefore tlcrisctl." In 
('TYordh : L I I ~  I%YIW" t l ~ e  n o i ~ 1  '(l)(~sto\\" i~ defiwd to ~ n c x n  "to give, to 
c~o1rf1~1~. to irul)art." 'l'llc r l ~ t ~ a ~ ~ i ~ l g s  of thc word gilen a b o ~  e arr  acceptc~l 
by l i lg l~  authority. T ln~s ,  ill ( ' o r l ~ l t h i a ~ ~ s  I : l2 :X, we fiud this language: 
"Tl io~~pl i  1 hcstou all riiy goods to feed tllc poorn-it being apparelit 
that t l ~ c l  \void ('goods" ill tlicx qilotctl icntence is used to desiguate prop- 
crty geiierally, real and perso~~:rl, rather t l i a~ l  any particular kind. 
-\11t1 50. ill I)c~lt . ,  ch 1 4 2 6  : "Tlrou shall beston that money for whatso- 
c w r  thy sol11 . . . l c s i r e t l~ . '  Tlrr word has various other mean- 
ings, :lilt1 some of tllcni rurious, a<, for inrtaiicc~, "to expend," as money, 
this brillg obsoletc; to g i ~  (, in marriage, "I could liavc beston ed her on 
a fine griitlemal~," as it n as used in "Tlie Tattler." "To demean, or to 
rondlict ol~eself, to bc l ia~r ."  ('How might we see Falstiff hesfo~cs him- 
s ~ l f  toniplit ill his trucx colors, a~rtl not ourselws hc serii," as used by 
Sliakcspearc. "To lay up ill store, or for safc-kccping, to store or place 
s o n i e ~ l i ~ r r . "  "He b r ~ s t o ~ ~ e t l  it ill a poucli," as said by Si r  Walter Scott. 
Bnt lexicograplicw arcx apparently ill accord that "bestow" is synony- 
m o m  vit l i  tlir, words, "to p iw,  grant, or confer," and this sccins to be 
its coniinoll a ~ l d  prevalcut meauillp. I n  popular usage, too, the word 
sipirifics a tralisfn. by oiw of sonietl~ing of value to another, without 
regard to tllc form of transfer. B y  the use of the word "bestow" the 
testator meant more than tht. mere use of a word synonymous with 
that of "de~isr ,"  and as it has a meaning d i f f e re~~ t  from that of "de~ise," 
a~ l t l  includes the idea of p a r t n g  with property whether by will or deed, 
it slionld ha\ e that ~neau i l~g ,  as there is no reason wliy the testator should 
have restricted the cxercise of thc power to ally particular method of 
passing the estate or transferring the land. I n  the light of the circum- 
stances surrouirding tlie execution of the will, therefore, and the plain 
meani~lg  of the nord  "bestow" itself, the i i~ t r r~ t ion  of the testator be- 
conies clear to d c ~ i s e  to his daughtcr a life estate with a remainder to 
lier cliildre~r, if ally, survi r i i~p  her, coupled with a power to dispose of 
thc. property generally failing that  contingency. This constructio~i i n  
no nisc co~~flicts  with his use of the words "after her death," i n  the 
l a ~ ~ g n a g r  creating the power-these words referring manifestly to the 
cstate to be appointed to the use, or the time when it shall vest. Not 
creli a power to devise can be executed after the death of the donee. 
T h i s  would, of course, be a physical impossibility. I t  meant, therefore, 
that  she should have the power to appoint the remainder, or re~ers ion ,  
after her life estate, and that tlic estate thus appointed under the power 
should  rot commence or take effect until after lier death. I t  follows, 
;therefore, that, if the plaintiff, Malrerri Tillett, should predecease his  



202 IS THE SUPREME COUHT. 1180 

mother, hcr clccd, c~sc~wtctl by rirtuc, of the power, \roultl convey the 
fee sin1l)le. This is onr of the plaintiffs' argi~mcwtq, ni th  their concl11- 
sion therefrom. 

Wc arc not all nc.11 agreed as to this propositio~~, Imt are as to the 
sccond one, and therefore p r e f c ~  to rcst our decisior~ npoi~ thc, latti~r, 
n-hich we will now proceed to considt1r and decide. 

Seeo~~d.  Plaintiffs hare t l i ~  right to colivep a f w  simplc~ withont 
reference to the power. 

While it is true that a devise of :ni cstate for life, coupled wit11 the 
power of general disposition, docs not enlarge the life estate into a fee, 
it is yet equally true that where there is a devise in fee, coupIed with 
a roluritary powcr to appoint in fee, tlie devisee takes the absohte fee 
simple in the property, irrespective of whethcr the power of appointment 
is or is not restricted as to the manner of execution. The reason of 
this rule is that the right to dispose of property, whether by d l ,  deed, 
or otherwise, is an ordinary incident of absolute ownership, which 
cannot be restricted, as to the manner of its exercise, by the power-the 
creation of the power in such cases being regarded as merely decIaratory 
of a right already existent by rirtne of the unqualified ownership of thr 
property. This being the reason of tlic rule, it follom that wllerwer 
the donee of a \-oluntary po~vcr to appoint, either generally or in  some 
particular manner, becon~es rested with the absolute ownership in the 
propertx, subject to the power, such doliec takes the property, together 
with the ordinary right of alienation mlqualified in any d c g r ~ e  by the 
existence of the power. 

Alpplying these well settled principles to the case before us, it will be . . 
-ez f m m  the ::'ill ir, c~ct:.orcxy that  ii, the e ~ e i l t  the p:al~ii~g, %a. 

Alice A. Tillett, should die without children surviving her, and in the 
further event that she should fail to exercise the power i n  the will, she 
will acquire the fee by descent from her father, there being no ulterior 
limitation of the property devised to llrr for life. Assuming that she 
ontlives thc plaintiff. Malvern Tillett, and also fails to exercise thc 
powcr, the11 it appears that the only devisc of this property made by the 
testator was of a life estate to her, Mrs. Alice ,I. Tillett, and that he 
died intestate as to the remainder or reversion. This being true, the 
remainder or rerersion, that is to say, the fee simple in the property, 
subject to the life estate derised, immediately vested in his heirs at  law. 
As to who were his heirs at law there can be no cluestion. I t  is ele- 
mentary that the descent is cast immediately upon the death of the 
ancestor, and it appears from the case agreed that at the time of the 
testator's death in this case, the plaintiff, Mrs. Alice A. Tillett, was his 
only child and heir at  law. The descent was, therefore, immediately 
cast upon her, and by ~ i r t u e  thereof, and by virtue further of the devise 
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to her of a life estate, she became, imnlcdiately upon the death of the 
testator, the on-ner of the property i n  fee, subject only to the contingency 
that  she should hare  childrcn surrivinn her a t  llcr death. ,Issnmine - 
this contingency to liappel~ (which is  IT-aircd), i t  is plain, for reasons 
set out hereinbefore, that  the deed tendered to the defendants, being 
executed by 31. H. Tillctt, her 3011, would pass the fee simple. _Issuming 
this contingency not to happen, thcn Mrs. ,Ilice -1. Tillett is the absolute 
owner of the property in  fee hy devise of the life estate, and by dcscmt 
of the reversion, coupled with the power to dispose of the property. 
either generally or by will. This being true, then, by T-irtue of the 
foregoing principles, her right to alienate the property as a n  ordinary 
incident of her ov-nership cannot be restricted by the terms of the power. 

I t  furthermore seems to be ve l l  settled that  a pov7er coupled ~ v i t h  an 
interest may be released. 2 1  R. C. L., 808; Hasl t~ia  c. l i m n .  4 K. C1., 
700. I n  2 1  R. C. L., 808, where i t  is  further said:  "I t  is only consonant 
with the principlts of fa i r  dealing and common sense that any condnct 
of the donee of a (roluntary) power ~ r h i c h  in  good fai th precludes him 
from making an appointment, shonld ha re  the effect of an  estoppel. 
,411y dealing with the estate by t h t  (loner of the polwr inconsistent with 
i ts  exercise by ~ h i c h  the rights of others are affected puts an  end to 
the power." I t  ~ r o u l d  uphold a fraud if it  did not. Lnngley v. Conlaiz,  
212 Mass., 135; also reported in  ,11111. Cases, 1913 C, 11. 421. 111 the case 
of Langle!] zs. C'on7an, s ~ i p m ,  and the cases cited in the test, and the 
notes in  Annotated Cases, 1\41 be found the fullest exposition of the 
law, the facts being practically on all fours n i t h  the facts in this case. 
I n  the cited case there had been a derise of lands for life to the daughter, 
coupled x ~ i t h  a power to appoint by d l .  The  derisce lms one of t n o  
daughters of the testator. who died intestate as to the rerersion. The  

L 

daughter thereupon nlortgaped the prenliscs, and subsrqnently eserciscd 
the power of appointment, naming the defendants, Coillnn and Abler. 
The Court held that the daughter, harilig taken a life estate by deuise. 
and one-half of the reversion by descent, and having subsequently ac- 
quired the other half by purc.llase, the power x7aq estingnishcd; and 
second, that the daughter, having, by mortgaging the property, dealt 
with i t  in a nlailner inconsistellt with the subsequent exercise of the 
power, an estoppel was thereby raised which precluded her appointee 
under the poxrcr. Bu t  svhether, under the foregoing principle, the power 
be extinguished or the donee estopped from exercising it,  by reason 
of her inconsistent prior conduct in respect to its subject, i t  car~not be 
doubted, as \re think, that  such a power was destroyed under the doctrine 
of merger, 1vhe11 the descent was cast upon her and she thereby acquired 
the fee, not by purchase, or anything equivalent to it. bnt by inheritance, 
which blended the two estates. 
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The question iiow presented is clearly stated, and thoroughly dis- 
clissed by C h i ~ f  d t t s f i c ~  Ruyg in Langley v. Conlan, 212 Mass., 135, and 
wc may bt, escused for quoting somewhat extensirely from his opinion, 
as i t  seems to corer the precise matter completely and in  all its bearings. 
He says, a t  page 137 : "The question has nerer arisen in  this common- 
wealth whether the donee of a power can be estopped from a voluntary 
esercise of the power. But i t  seems to follow from the decisions in  
Clupp I . .  I n g ~ a h a m ,  126 Mass., 200, and 7'uell 1.. Iiurley, 206 Mass., 65,  
6'i .  I t  is only consonant with principles of fair dealing and common 
seiise that any conduct of the donee of a power which in  g ~ o d  faith 
precludes him from making an appointment should have the effect of 
an estoppel. Any dealing with the estate by the donee of the power 
inronsistent with its exercise by which the rights of others are affected 
puts an end to the power. I t  has been so held in other jurisdictions. 
I n  ye Hancock (1896), 2 ch., 173; Foakes v. Jackson (1900), 1 ch., 807; 
L r y g ~ t f  1 3 .  Doremm, 10 C.  E. Green, 122, 127; Brown v. Renshaw, 57 
Md., 67, 79;  Gros~~twor 7.. Bowen, 15 R. I., 549." I t  is further said 
on the same page: "This principle prevails notwithstandilig the general 
rule that appointees by exercise of a power take, not through the person 
making the appointment, but through the donor of the power. Where 
the execution of the power is voluntary on the part of-the donee, his 
condi~ct may be such as to prevent the exercise of the power. This is 
such a ease. Eliza J. Langley made conveyance in mortgage with full 
corenants of warranty to the demandant. She received for her own use 
the consideration of the mortgage. I t  is hard to conceive of conduct 
more decisely indicating in good faith a promise not to exercise the 
a p p n i n t m ~ n t  t o  the nro;llJ;no zf t h y  =zrtgagce. I t  fo::ow~ i:lai iLr r -  -J --&-' 

appointees under the will of Eliza J. Langley have no title in the de- 
manded premises." I r i  still further elucidation of the principle, while 
dealiiig with facts very much like those in our record, he shows by 
unanswerable reasoning that the life tenant and donee of the power 
could by deed pass a valid and unassailable title. We are not spiaking 
here of the right to convey by deed nnder the power, but of a very differ- 
ent question. The Chief Justice, in  this connection, said: "The will 
of John 0. Langley created a life estate for the benefit of his daughter 
Eliza. As he (the testator) made no disposition of the property in  the 
event of her failure to exercise the power of appointment, he was intes- 
tate to that extent. Hence the remainder vested in his heirs a t  law, 
subject to the daughter Eliza's life estate, and subject to be divested by 
the exercise of the power of appointment by her. At the time of the 
conveyance by Eliza to the demandant, she was therefore life tenant and 
owner i11 fee of one-half the remainder, subject to her own power of 
appointment, and shortly after this mortgage she acquired the entire 



X. ('. 1 FALL T E R N ,  1020. 20; 

interest i n  remailldcr, R I ~  was appoiutetl trn5tce wider the will of her - - 

father, being the first to qualify as such t r w t w .  The inquiry is whether 
the conveyalicc to the demandant passed title so as to render ineffective 
the deed of 13arlow, wbseqnently appointctl trustcc. T'nder these cir- 
cun~stanccs tlierc was a merger of the life interest and the ownership 
of the remainder, PO as to vc,st an ahsolutr title in Eliza. I t  is  a general - 
principle that wl~erc  property is give11 for thc benefit of certain persons 
in such a way that  110 one else has or call have a possible interest i n  it, 
they are, in effect, absolute owners, autl should have the control and 
tlisposition. 111 such a case equity will d w r w  a cli~solution of the trust. 
Srars  1 % .  ( 'hon f f l ,  146 Mass.. 395. I t  is also held gpiwrally that where 
the lcgal and equitable title of real estate both vest in the same person, 
the equitable title will merge in the legal cstate, and absolute ownership 
will cnsue d i~es t ed  of the trust. 1 P r w y  O I L  Trusts (6 ed.), 347, and 
cases there cited. The presmt case calls for the application of this 
principle, and i t  works an  equitable result." Hc  speaks of "an equity," 
because there was a trustee in  that case, and the estate v a s  therefore of 
an equitable mtu re ,  but this made no difference in the result, and does 
not a t  all distinguish the cases from each other. We especially refer 
here to the case of P a d s  r .  Robinsotl,  supra, in mhich is  cited with 
approval Cumnzings P. S h a w .  108 Mass., 159; T r o y  1.. T r o y ,  60 K. C.,  
623; W h i t e  1 % .  I l ' h i f ~ ,  21 Vt.. 250; Sit',-ight c. Eas fbrook;  121 N .  C., 156. 
The Court said in the C'urnminqs case: "This clause gives to the plain- 
tiff either an  estate i n  fee, on the ground that  power to convey (or mill) 
an  absolute estate is an  attribute of ownershin, and carries with it a fee, 
or i t  gives an estate for life, with power to convey or will an  absolute 
estate; and upon either construction the plaintiff is  able to convey to 
the defendant a fee simple, and thus perform his contract. I f  a question 
had arisen as to the ~ a l i d i t y  of a devise over, i t  might be important to 
determine whether the plaintiff took a n  estate for life or i n  fee, but i t  
cannot bc so in this case." I t  was said in the T r o y  case, supra:  "This 
is a power appurtenant to her life estate; and the estate mhich may be 
created by its exercise will take effect out of the life estate given to her, 
as well as  out of the remainder. A power of this description is con- 
strued more favorably than a naked power given to a stranger, or a 
power appendant, because, as its exercise will be in derogation of the 
estate of the person to whom i t  ik given, i t  is  less apt  to be resorted to 
injudiciously than one given to a stranger, or  one which does not affect 
the estate of the person to whom i t  is  given." And practically the same 
was said in W r i g h t  v. Wesfbrook ,  s z~pra ,  where the language is:  "Where 
property was given to one during her natural life, 'with full  power to 
dispose of the same,' with the permission of her husband, a deed executed 
by husband and wife conveyed a good and indefeasible title." 
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Mr. Fearne says, in his great treatise on Contingent Remainders and 
Executory Devises, 4 Am. Ed., sees. 778, 779, that merger of estates take 
place, as follows: "By act of the tenant for life, or in tail; by acoept- 
ance of the rerersion; by surrender, bargain, and sale, or lease and 
release to the renlainderrnan or reversioner; by bargain and sale, or 
lease and release, where the tenant for life has also the immediate re- 
mainder or reversion; by joining the remainderman or reversioner i n  
a conveyance; by descent of the inheritance on the particular tenant, 
subsequently to the taking effect of the particular estate." This will 
gives a life estate to tllc widow of the testator, Margaret Overman, 
with a contingent fee provided shc survives her daughter Alice Tillett, 
and all of Alice's children, with contingent remainder in fee to Alice, 
provided she survives the widow and dies without leaving issue of her 
body begotten; with general power of appointing the estate to such uses 
a s  she may designate, with limitation over to her child or children sur- 
viving her. We think that the doctrine of merger applies, and that, 
because of -Ylicels act in conveying the land, her power of appointment 
is defeated. I n  any riew presented (not including the right to convey 
under the power), the title transferred to the purchaser of the land by 
the deed is a valid and indefeasible one, any defect inhering in  it, by 
reason of the possibility that Mrs. Alice Tillett may again marry and 
have children, one or more of whom may survive her, being waived. 
We considered this feature of waiver very recently i n  Malloy v. Ache- 
son, 179 K. C., pp.. 90, 92, and 95, and refer to that case for the discu's- 
sion of it, and for its effect upon this case. 

Our conclusion is that the court erred, and that the judgment should 
have heen fnr the plgintiffs. It ...ill, therefere, bc rcycrscd, 2nd j&g 
ment entered according. 

Reversed. 
HOKE, J., concurs in result. 

IN BE WILL OF JOHN L. HINTON. 

(Filed 13 October, 1920.) 

1. Wills--CaveatDevisavit Vel Non-Evidenc-Competent in  P a r t  
Instructions. 

Evidence competent on the.issue of the mental capacity of the testator 
to make the will in question will not be excluded because incompetent 
upon the issue of undue influence, when not asked to be confined by the 
propounders to its proper purposes. 
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2. \\-ills-Cavei~t-l)evi+itvit Vcl Non-Mental Capacity-Uncluc Influence 
-Evidence. 

I.:viclenc.e is \nlfici<bnt to t:~lre the c:~scs of t lrrisrtr. i t  cc.1 t ~ o r l  to the jury 
1111on the issue.: of n ~ e ~ ~ t a l  ca11;1(4ty i111d U I I ~ U P  ~ I I ~ ~ I I I ' I I C ~  1111011 the testator. 
i l l  favor of the c.ave;~tow. who xrc3 the tl:~~~gl~ter-ill-law :~nd her childre~l. 
the g~~antlchilcll.cn of the trst;~tot,:  t t ~ t  tlic~y \\-(>re tlcstitutc a t  the dc:ttl~ of 
their f:~thi'r. :u~tl one of the gr:111(1so113 l1i111 : L ~ I ~ I I ~ x I c ~ ( I  to the testator in his 
lifetime for 11i.111. who pron~isetl help in t l ~ c  fnturr. but said he was then 
too poor ant1 u11;111lc when he w:rs ;I mnn of conq~:rr;~tive wealth; t l ~ t  he 
liad cancrletl a devise to tllcnl ~ 1 1 0 1 1  the face of the will, 1c;rving tlwm 
~ ~ o t h i n q .  I ~ u t  a11 to the ~~ro l~o~ln t lc r s ,  in gootl fi11:111ciul c i rcun~s t :~~~ccs .  ant1 
\vho were 11reseut a t  the trial a1111 (lid I I O ~  go u l ~ o ~ l  the wit~iess stand ancl 
tleny tlie cli:~rg(, of the ca\-eaters of fr:lntl ant1 n~itluc i~ifluc~nc.~. i l l  procur- 
i l ~ g  the will. etc. 

3. Courts-('onduct of \Vit11c~.s-'l't~ials-~11)1)ci1l and Error. 
The ernotioni~l conduct of a witness on the stand interested in the result 

of a trial of tlcc'iacrvit re1 NO?, ,  is a matter within the tliscretionary control 
of the trial judge, who should see that no undue prejudice is thereby 
caused. ant1 will not ordinarily lw considered in the Sul~rerne Court on 
~l~lpeal .  

4. \~ills-Cavci1t-Instructions-3Xental Capacity. 
On the trial of the issues of decisuvit cel  non it is not reversible error 

tor the judge to charge the jury, upon the evidence. that the testator must 
Iiave had te\tnmcmtarj jnilgment. when considered with the charge as  a 
whole. i t  apl~cars by neceisarj implications he had instructed them accu- 
lately ul~on the quection of "tectamentary capacity" required b j  the 
1)rincipl~s of 1:1w applical~l~.  : ~ n d  explained what he meant by tlie es- 
pression. 

5. Pleadings--d~ne~~dn~ents-Courts-\Vills-CaveatDevisavit Vel Non 
-Limitation of Actions. 

I t  is within the sound discretion of the trial judge to permit amend- 
ments to the so as  to set up  the plea of the statute of limitations 
to the caveat of a will. 

6. Limitation of ilctions-~Vills-Caveat-Coverture-~1arried Women- 
Statutes. 

Our statute, Rer., 3135, in express terms, repels the bar of the statute 
of limitations when the careators to the will are  fenze coverts, for the 
duration of their coverture; and m e r e  the jury have found that the 
caveat had been filed more than seven years after the will had been pro- 
bated, but during the full time the caveators were and still are  under 
coverture, the statute may not be successfully pleaded. 

7. \Vills-Caveat-Devisavit Vel Non-Konsui tTrials .  
The proceedings to caveat a will are  in  r o n  without regard to par- 

ticular persons, and must proceed to judgment, and motions as  of nonsuit, 
or requests for the direction of a verdict on the issues will be disallowed. 

8. Instructions-Prayers fo r  Instruction-Substantial Colnpliance. 
I t  is sufficient if a n  instruction to the jury wbstantially covers the 

prayers therefor tendered, a s  the court is not required to use the language 
of the prayers. 
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9. Wills-Caveat-Devisavit Vel Non-Cancellation of Item-Issue- 
Waiver. 

The caveators of the will waive their rights in an item thereof devising 
certain lands to them by submitting to its cancellation, and this renders 
the submission of an issue as to the cancellation unnecessary. 

10. Wills--CaveatIssue-Devisavit Vel Non-Verdict. 
A will should he set aside when either the issue of mental capacity o r  

of undue influence has been answered in favor of the careators in pro- 
ceedings of devisa%+t lrel non. 

APPEAL by propounders from Sfacy, J., at  January Term, 1920, of 
PASQVOTANK. 

John L. Hinton, whose will is attacked, and by the judgment declared 
not to be his will, died in January, 1910, leaving surviving him his 
widow, Sophie (since deceased), and six children, viz. : Mary F. Hinton, 
Sophie Ida  Sawyer, Charles L. Hinton, E .  V. Hinton, W. E. Hinton. 
and R. L. Hinton. There also survived him the children of another son, 
J o h n  C. Hinton, who died 4 September, 1902, before the will was 
probated. 

After the death of John L. Hinton, the devisee, Mary F. Hinton, died, 
unmarried and intestate. After the caveat was filed and one hearing 
was had, Charles L. Hinton, another devisee, and one of the executors, 
died. The will was admitted to probate on 29 January, 1910. On 
30 September, 1918, a caveat was filed by the daughters of John C. 
Hinton, the son of testator who had died before the will was made, viz. : 
Ada Whitehurst (with her husband), Flossie Nosay (with her husband), 
and Sophie Morgan (with her hilshanrl). The fittfick nn t h ~  will i s  

based upon the usual grounds--want of mental capacity and undue 
influence. 

The will, if valid, devises a life estate to the widow in all lands of 
testator in  North Carolina, except the Gordon farm in Camden County, 
with remainder to his six children named. All property in  other states 
is devised to his four sons, and the property in this State is devised to  
his four sons, and the Gordon farm is devised to his daughter-in-law, 
the widow of John C. Hinton, deceased, for life, then to her four chil- 
dren, the caveators, and another child, John, who later died. C. L. 
Hinton and R. L. Hinton, testator's sons, were named as executors. 
The will, as stated, was dated 4 September, 1902, and was witnessed by 
George B. Pendleton, connected with the First  National Bank of Eliza- 
beth City, and W. T .  Old, cashier of said bank. Thereafter, on 18  May. 
1906, testator wrote on the face of the will and across the devise of t h e  
Gordon farm as follows: "I revoke the gift of the Gordon farm, 
18 May, 1906." Signed John L. Hinton. 



The cavtxators arer that at the timcl of the execution of the paper- 
writing (4 September, 1902)) "and continuously thereafter, until his 
death," Jol111 L. IIinton was nithont mental capacity to make a d l .  
Thcy fllrtlier aver that his sigl~atlirc, tlicreto w a s  ohtnincd by undue. 
influcncc and improper influence. 

For their verdict the jury found: 
That morc than seven years clapsctl between the probatc of the will 

and the filing of the carrat, and that inorc than tlircc years elapsed after 
Mrs. Whitchur~t  ailti Mrs. Nosny cxmc of age btxforc cavcat was filed. 

That Mrs. Whitehurst and Mrs. Sosay both married during minority. 
and have since been at all times under co~erturc.  

That the execution of the paper-writing mas procured by undue in- 
fluence. 

That at  the time of esecution of the paper-writing, on 4 September, 
1902, John L. Hinton did not have mental capacity sufficient to make 
and execute a valid mill. 

That the paper-writing is not the last xi11 and testament of John I;. 
Hinton, deceased. 

During the progress of the trial, and near its conclusion, the court 
permitted Mrs. John C. Hinton, mother of original caveators, to come 
in as a party, and adopt the caveat as her pleading, over propounders' 
objection. And the court permitted Mrs. John C. Hinton to then 
renounce her claim to the Gordon farm, and to waive objection to the 
revocation of that devise. After these preliminaries, Mrs. John C. 
Hinton testified as appears in the record. 

Propounders, in apt time and hy proper request, sought to have 
stricken out by the court the charge of undue influence, upon the g o u n d  
that i t  consisted solely of allegation and suggestion, wholly unsupported 
by evidence fit to be submitted to the jury, and propounders insist that 
the record sustains their contention in this respect. They further con- 
tend that there was error very prejudicial to propounders in mnny 
instances, in the admission of testinlony and evidence designed to bear 
upon both the question of mental incapacity and the suggestion of undue 
influence, so prejudicial, in fact, that if error there is, i t  should be held 
for reversible error. 

The court entered judgment upon the verdict, and propounders ap- 
pealed. 

R. C.  Dozier, Xeekins LP' XcXztllan and Ehringhaus & Small for  
caveators. 

Aydlette LP' Sauyer, Thompson c6 TVilson, Ward & Grimes, W .  F. 
Habtead, and Small, MacLean, Bragnw & Rodman for propounders. 

14-480 
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WALKM~,  .J., : \ f t t ~  stating the caw: We d l  first consider the case 
$0 far  as it rt,latt,s to the mental capacity of the testator to make a wil! 
a t  thc time 1 1 ~  cwcuted the one in  question. 

'r!w princ*iplt, cmiplaillt of t h ~  propoul~tlt~s,  on this brnllcll of the 
c.:istl, is that the j ~ ~ t l g r  admittrtl the tcdmony of Mrs. John C. Hinton, 
tlic tlaughter-ill-law of the testator, haring married his son, John C. 
IIinton, who dictl 1)r~forc the will was made. She was made a party to 
tlic proccctling, ~ h y ,  we rainlot see, as she did not caveat the rerocation 
of the, calal~sc of tht. will by which the testator had devised to her for life 
the Gordon f a r m  I h t ,  aswnting that having her made a party was 
lt~gal, :tilt1 both wisc a l ~ d  cxpcdieilt, we do not see how it can affect the 
eon~petcncy of Ilm testirnoi~y. Wr do not agree with learned counsel 
(who have filed a most excellent and ingmious brief, reinforced by an 
able oral argument by Judge Bragaw), that she Fas  permitted to testify 
as to conversations with the testator bearing solely, or even partially, oil 
the other issue as to undue influence, and if her testimony did include it. 
it did SO incidentally, and bore directly on the issue as to his mental 
rapacity. This being so, the remedy of propounders was to request the 
jutlgc to caution the jury not to use it for any such purpose. I t  fre- 
qi~cntly happens that testimony may tend to prore matters not strictly 
wit hi^^ its compc~tci~cy, or, as we sometimes say, competent for one 
purpose and not for another, and it therefore becomes the duty of the 
presiding judge, by proper and careful instrnctions, to caution the jury 
as to how i t  should be restricted, for instance, where an expert is testify- 
ing as to the mental capacity of a person, where that issue is involved 
i l l  tlic case, he may rclate any conversation or communication with that 
ycrso~i, o r  d ~ t n i l  his  coi~dnrt i n  the mpert's prpsenrq even thmigh it  
may, ill form and substancc, be proof of relel-ant facts, in  which case it 
would be admissible with proper caution to the jury from the judge as 
to how it should be considered by them, and a further warning that they 
should not use it at all, directly or indirectly, as proof of the facts the 
statement or conversation contained, but solely as evidence bearing upon 
the qnestion of his mental capacity to make a deed, contract, or will, or 
to commit a crime, if he is being the11 prosecuted for one. The authori- 
ties al-e full, clear, a i d  even positive to this effect. McLeary v. Nor- 
mrt l f .  84 N. C., 23,;) is a sufficient authority for this proposition, and 
the lailguage of ( ' h i ~ f  Justice Smi th ,  in referring to the Code of Civil 
I'rocrdnre, sec. 343 (The Code, see. 590; Rev., 1631)) is so much to the 
point, and prescnts a case so clearly analogous to this, that we leave all 
the exceptions based upon evidence of this kind to what he says at  p. 237 : 
"The pro~iso  proceeds upon the idea that, unless both can be heard, it 
is best to hear neither. But the conversations offered are not to prove 
any fact stated or implied, but the mental condition of the plaintiff, as 



declarations arc rcccivctl to show the prcscwc of disease in the pliysical 
systcni. I Ion .  1~xc1yt tllrough oljscrvation of the acts and utterances of 
a lwrho~l, can you a r r i ~ c .  at a knowlctlgc of his health of body and mind?  
&I.: ~ t r l ~ i t y  is ascertaiilctl from sensil)le a d  sane acts and expressions, so 
111:iy :rut1 must ally coilc.lusio~i of u i~~ount lncw be reached by the same 
incalls ant1 the wnie cl itlcncc. 'rlie cleclaratiolls are not received to s h o ~  
tllc truth of tlic tliiilgs tlccl;rretl, but as critlcnce of a disordered intellect, 
of I\ l ~ i ch  tlicsy arc  tlic> O I I ~ I I  ard rna~~ i fc~ ta t ions .  XTould it i ~ o t  be compe- 
turt to show a11 nttcmpt at self-clestruction? Alnd do not foolish and 
irratioilal utterawes equally tend to 4how tlic loss of reason, when pro- 
cw>tli~rg f r o n ~  tlw sanw perso~i?  111 rithcr case the conduct and the 
l i i ~ ~ g u i ~ g ( ~  m:\y I)c f~ig11ct1 n~rd  insinccxrr, but this will only require a more 
vart4'nl scrutiily of tile ~r idencc ,  and docs not require its total rejection. 
'I'lic, adniissihility of the witllcss's opinion, resting, as i t  necessarily 
must, upon past opportu~lities of obswvii~g one's coilduct, requires, i n  
order to a correct cstimatc of tlic value of the opinion, an inquiry into 
tl~cl facat5 aild circwnstances from which it has been formed. There 
sctws to he no suffi~ient reason for r ecc i~ ing  the opinion and excluding 
proof of the facts 1111011 which it is founded. As an irrational mind 
mal~ifcsts itself in irrational and foolish acts and expressions (and i n  
this view the TI-ortls are of equivalent iiuport), so proof of the latter 
point to tlic i~isancl source of whicli they arc the offspring." I t  seems 
to 11s that _~IcLP(Iv! / ' s  C C I C ( ~  aliswers niauy of the sixty-fivc exceptions we 
filitl in tlie record. See, also, R a k e s f m w  L'. P?.att, 160 S. C., 437; In  r e  
Chisman's W i l l .  175 S. C., 420; 22 Corpus Juris ,  pp. 599-609; Line- 
barqc~?. r .  Linc2xriycr, 143 N. C., 2 2 9 ;  11~ 1-e Stock's 1T7i17, 175 N.  C., 
261; Bissctf  7.. Ijnilejy, 176 N. C., 44. This rule does not apply where 
thc rxcrcise of undue influence is  the question. H a f h n w a y  r .  H a f h a u a y ,  
91 S. C., 139; I,iuebar,qer 1 % .  Lineburger, supra;  Bunn 9. T o d d .  107 
. , 6 6  I t  nonld he a work of sup(wrogation to consider so many 
exceptions ill detail, and, therefore, TW v i l l  confine ourselves to the 
salient mid dccisi~ c ones. Al full mlil ni i~iute discussion of this kind of 
testimony, and the reasons for admitting it, d l  be found in  the follolv- 
inp authorities. 17 Cyc., pp. 136-13" ant1 particularly the footnotes; 
Cla7.y 1.. Clary,  24 X. C., 78; JIcRae  c. llIa770y, 03 S. C., 160; TVhitaker 
r .  V a n ~ i l f o n ,  126 K. C., 465; 1 Greenleaf on Ev., see. 441. 

I f  the evidence offered to prove insanity, or mental incapacity, was 
relevant also on the first isane, as to undue influence, that did not au- 
thorize the exclusion of it upon a general objection, because that  goes 
to the entire evidence or implies that  all of it is  incompetent, and if 
any par t  of it is admissible, the objection, in general form, must fail.  
The propounders should ha re  asked (under Rule 27 of this Court, 174 
X. C., a t  p. 834) that  the evidence he restricted "to the purpose" for  
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which it is competent. The testimony admitted here was certainly 
competent on the second issue, as to mental capacity, and we do not think 
i t  was allowed to apply to the other issue as to undue influence. 

Disinheritance of rhildren, or those who, under the particular facts of 
this case appears to have had a strong claim on the testator's bounty, 
such, for example, as his grandchildren, is competent evidence to show 
his mental incapacity to execute a will, and generally to show the state 
of his mind in respect to the transaction. In re Bum's Will, 121 N.  C., 
336;  Bost v. Bost, 87 N. C., 477; Rcel v. Reel, 8 N.  C., 248; Howel l  v. 
Burden, 14 N.  C., 442. 

The evidence tends to show that the cawators were the widow of his 
son, who bore his name, and his children, and therefore grandchildren 
of the testator, who had peculiar claims to his affection and generosity, 
because they were destitute when the husband and father died. One of 
the grandchildren, a little boy, appealed for help to him, because, as he 
pathetically said, "I have no father now, and want you to help us," 
which the testator promised to do, bnt did not do, as normal men would 
have-done. He  devised them the Gordon farm, but canceled the clause 
afterwards. His  children were in  good financial circumstances, and 
they received from him, in his lifetime, deeds for very valuable property, 
besides all they got under the will. There was great disproportion 
between what they received from him by deeds and will, and the cave- 
ators, of course, as these destitute grandchildren got nothing. The 
propounders got i t  all. When his son's widow told him "the pitiable 
story of her plight, and that of her children, he replied that he was too 
poor to help, as poor as she; that i t  required all his money to keep up 
his nnl;n;oa, $ElCsC CxPrCs3~cCD ar,d Eis rLl';scqucnt con&ct showed r " ""'"" 
he had completely forgotten them and the promise made to them and 
their little brother at  the time of their father's death." H e  was not 
poor at  all, but wealthy, as wealth was considered a t  that time. There 
was not only some evidence of his mental incapacity, but very strong 
and convincing evidence of it, the details of which i t  is not necessary 
to set forth. There was also plenary evidence of und~le influence. 
None of the beneficiaries under the will went to the stand, although they 
were present a t  the trial, and faced in silence the accusation against 
them of exercising undue and fraudulent influence under the distressing 
circumstances of the case, depriving the grandchildren, who mere their 
nieces and nephews, of their just share in  their grandfathers' estate. 
A clearer and stronger case of insanity and undue influence could hardly 
be made out. We are at  a loss to conceive why propounders did not 
take the witness stand to refute the personal charges made against them, 
unless they knew them to be true and unanswerable, or felt that they 
could not overcome the evidence of their truth offered by the caveators, 
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or did not wish to undergo the ordeal of a severe cross-examination, 
which might disclose to the jury how unfeelingly they had treated the 
caveators, who, because of their helpless and hopeless condition, were 
entitled to their care and protection, instead of being the victims of 
their cupidity. There can be no wonder that the ~ w d i c t  mas against 
them. Evidence of this kind was competent for the jury to consider, 
for when one can easily disprove a charge by testimony within his 
control, and which lie can then produce, and fails to do it, it is some 
proof that he cannot refute the charge. Goodman v. Sapp, 102 N. C., 
477; Powell 1 % .  Sfr ick land ,  163 N. C., 393; Bank c. McArthur. 168 
N.  C., at  p. 54; T r u s t  Co.  v .  Bank,  166 N. C., at 122. 

There is some objection made to the manner in which Mrs. John C. 
Hinton delivered her testimony, as to her alleged conduct when on the 
stand as a witncss, and especially to her constant display of deep emo- 
tion, even being driven to tears by the sad story she was relating. These 
are matters for the control of the court in its discretion, which should 
be exercised at all times to prevent prejudice and unfairness to either 
party, arid we hare no doubt that the able and just judge who presided 
at the trial did all that the lam required of him in the circumstances. 
We see nothing to the contrary. S. c. T y s o n ,  133 N .  C., 692; citing 
R n i g h t  21. Houghfcrlling, 8 5  N. C., 17; H o r a h  I ? .  K n o x ,  87 N.  C., 487. 
I t  was said in S. 1.. T I J S O ~ ,  supra: "We conclude, therefore, that the 
conduct of a trial in the court below, including the argument of counsel, 
must be left largely to the control and direction of the presiding judge, 
who, to be sure. should be careful to see that nothing is said or done - 
which would be calculated unduly to prejudice any party in the prosecu- 
tion or defense of his case, a i d  wheil counsel grossly abuse their privilege 
at any time in the course of the trial the presiding judge should interfere 
at once, when objection is made at the time, and correct the abuse. I f  
no objection is made, while it is still proper for the judge to interfere 
in order to preser~-e the due and orderly administration of justice, and 
to prevent prejudice and to secure a fair and impartial trial of the facts, 
i t  is not his duty to do so in the seme that his failure to act at  the time 
or to caution the jury in his charge will entitle the party who alleges 
that lie has bec11 iniured to a new trial. Before that result can follow 
the judge's inactioii, objection must be entered, at  least before the 
~erdict ." 

The exceptioil tliat the judge, in defining mental capacity, said. in 
one part of his charge, that the testator must have had "testamentary 
judgment" is untenable, as he immediately explained to the jury, by 
manifest implication, what he meant, by telling them that he must have 
"testamentary capacity," and again, that he must have a "testamentary 
mind," and the jury could not have inferred that he must be able to 
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dispose of his estate wisely, justly, and discreetly. We must consider 
the whole charge, its full context, to ascertain its real meaning, and 
not merely excerpts from it. A'. I . .  Enum, 138 N. C., 599; Rornegay 
v. R. R., 154 9. C.. 389. 

The amendment of the pleadings to raise the question of the statute 
of limitations mas a matter of discretion not reviewable here. But if the 
statute had been pleaded in due time, we are of the opinion that i t  would 
not be available to the propounders under the facts and circumstances of 
this case. The Laws of 1907, ch. 862 (Rev., 3135), has this proviso: 
"If any person entitled to file a caveat be within the age of twenty-one 
years, or a married woman, or insane, or imprisoned, then such person 
may file a caveat within three years after the removal of such disability." 
The court submitted these two issues: "(4) Was the caveat filed more 
than seven years after the original probate of the mill in controversy, 
and more than three years after Mrs. Ada Whitehurst and Mrs. Florence 
Xosay each had attained the age of twenty-one years? (5) Were the 
caveators, Mrs. Whitehurst, Mrs. Nosay, and Mrs. Morgan, each mar- 
ried to their present husbands during her minority, and have they since 
their marriage been at  all times under coverture?" Both of which were 
answered "Yes." So that it can make no difference if the court refused 
to submit the other one requested by the propounders, as the findings 
upon the fourth and fifth issues prevent the bar of the statute, as will 
appear from its own language. 

The motions for nonsuit, and to dismiss the proceedings, and the 
request for instructions to find for propounders on the issue as to undue 
influence, were properly disallowed. o n e  who propounds a will for 
probate cannos suiier a nonsuir; nor withdraw the paper propoundeci. 
The proceeding in  the court is one En rem, and it is bound to give its 
sentence on the paper itself-the res-without regard to particular 
persons, but always endearoring to give proper notice to all parties 
interested. R f .  John's Lodge v. Call~nder, 26 N. C., 334. "When a will 
is offered for probate, the proceeding is not a ciril action, nor is it 
a special proceeding, but is in rem, to which there are, strictly speaking, 
no parties. When an issue devisazGt vel 7zon is raised, the court mill 
require all persons interested in the matter to be brought before it. 
Any of them may withdraw if they see proper, but none of them have a 
right to take or suffer a judgment of nonsuit, or dismiss the proceeding." 
Hutson v. Sawyer, 104 W. C., 1. Besides, there was ample evidence 
to justify the verdict on both issues, as we have shown. In re Worth's 
Will, 129 N. C., 223; Bost c. Bost, supra; Ross v. Christmas, 23 N. C., 
209. The testator mas devoid of testamentary capacity, and his will 
(or volition), if he had any left, was completely dethroned or over- 
mastered. The treatment of the widow of testator's son and namesake 
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by the beiicficiaries iiamcd in the ~ 1 1 1  w:ri peculiarly hrl:~rtlew illlclc~r 
the circuin~tanccs. Hon- they could rciist tlic cry of thc littlc orpliairi: 
for their protection and car(,, almo\t ail appeal for hreatl. TW are 1111al)le 
to u i iders ta~~d.  

'STc Iiarc tliscnsscd the c a c q t i o ~ ~  a, to the rnodific.:~tiol~ of prayc21\ for 
inqtructiou snlmitted by propounders. Tlie judge fully csplaiiiccl liiq 
meaning of the first, and the other additions to the prayers werc entirc'lv 
proper to make his meaning a11c1 tlic law clear to tlic j i~ ry .  Instructiolis 
are not boluitl to be in  the laiiguagcx of the prayers, bnt i t  is sufficicnt to 

gire them s~lbstantially. (:rclrrc 1 % .  JutXson,  1.50 N. (I., 383; Xnvtorn 
P .  Dzirham. 165 S. C., 259. 

W e  may add that caveators na i r r t l  :ill rights u d e r  the clause of t l~(.  
will devising the '(Gordon farm," and submitted to its canccllatiol~. ~o 

that there n-as 110 special issue as to that matter. 
Tlie prayers of propoundrrs, so far as they werc proper, werc s11b- 

+tantially giren in  the charge, nliich n-as a full, fair, and able prcsciltn- 
tion of the facts and the Inn-, and, in strict accor(!anr(~ nit11 the 1 ) n w -  
dents of this Court. 

Thc  o thw ~xcep t io~ i s  arr. c4thcr covered by uha t  ncl hart said, 01. arc. 
untenablr 111 then~selres. 'I'lir. propounder.; had a fa i r  oppor tn l~i t r  to 
meet and answer the allegatiol~s of carrators, and to show their right ti, 

h a w  the n ill sustained, if such they had. 
There n-as abundant twt imoi~y ill this casc to support the findil~g oit 

the first a ~ t d  eccoiid iwws,  nnd if the rulings or1 citllcr of them vc3r.o 
correct, tlicl n ill must bc srt aside. 'l'hcrc surely was no rxrror as to thcs 
wcond issiw, as to mental capacity, a i d  we are satisfied that there I\ a.; 
lionc upon the first, as to nildue influence. The  cridc~lcc~ mas sufficicnt 
to support tlie 7-edict even under the casc of I n  I - e  (Irauen's lT7ili. 169 
S. C., 567. I t  is not necessary to show that actnal violence or physical 
force was eniployed in procuri~lg the will. Co~rcioii  amoullting tr) 
undue inflwncc~ may exist where the only pressllrc felt i r  that ~illic.11 is  
u p o i ~  the 1liil1(1 of the testator. Terrors afflictii~q ant1 affecting thc 
pon ers of tlie iniaginatioii n ill frequei~tly deprirc :I man of hi\ f r . t ~  

agcncy. I t  is R n-ell knoail fact that the strength a ~ ~ t l  rigor of the \ \ i l l  
and the col~(litioil of the mcl~ta l  powcrs arc largely dcpcwltwt upo~ l  the, 
physical co~ldition of t h ~  i l~diridual .  If  a mail's phyiical frame is n t>ak- 
eried bg old agr and c1ebilitatt.d by a loiig and lingering illness, or ratkc(l 
by excruciating pain, i t  is ill r a in  to expect from him that mental r igor 
and attentioli to his affairs, or that indrpcndent spirit in managing and 
arranging them. that  we f i~ id  prcsc.iit in oile who is physically strong a11t1 
~ i g o r o i ~ s .  Hence, the physical condition of the dwcascd is always rclt~- 
rant .  I t  may be s h o ~ ~ n  that h r  was in feeble health when he executed 
the will, aiitl that hc had heen siiffcrillg from illneis for some time prior 
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thereto. For i t  is well established that the conduct of a person, himself 
in  vigorous bodily strength, towards another who is ill, though mentally 
sound, may so intimidate the latter and fill his mind with fear that he 
passes under the complete control of the former. But physical w a k -  
ness alone, whether the result of old age or produced by illness, is never 
conclusive on the question of undue influence. But evidcnw of the fact 
that when he executed the will the testator was seriously ili, and that he 
was very feeble physically as the result of old age or diseasc. i n  cot- 
nection with other facts and circumstances tending to show that he was 
unable to exercise his will freely and intelligently, so that i t  was not 
in  fact his will, but the product of some coercive influence, which he was 
unable to resist, may justify a finding that it was procured by undue 
influence. 1 Underhill on Wills, sec. 139. 

We have examined the case closely and with care, giving strict atten- 
tion to each and all of propounders' exceptions, and after our review 
of the case we can find n6 error committed a t  the trial, and none i n  the 
record. 

No error. 

M. C. BUFFALOE v. CAROLINA POWER AND LIGHT COMPANY. 

(Filed 13 October, 1920.) 

Issues-Trials-Negligence-Contributory Negligence--Last Clear Chance 
-Instructions-Appeal and Error. 

In an action against a street car company for its negligence in injuring 
the plaintiff's vehicle by a collision while crossing the track, and the 
evidence is conflicting upon the issues of negligence, contributory negli- 
gence, and the last clear chance, it is not reversible error for the trial 
judge to refuse to submit an issue upon the last clear chance, when he 
properly charges the law thereon under the issue of negligence. The 
charge in this case is adjudged sufficient, but the submission of the issue 
as to the last clear chance is commended. Semble, the evidence in this 
case may present the principle of concurring negligence. 

APPEAL by plaintiff from Daniels, J., at March Term, 1920, of WAKE. 
This action is for damages to plaintiff and his automobile caused by 

a collision with one of defendant's street cars on New Bern Avenue, 
just beyond Bloodworth Street, in the city of Raleigh, on 7 March, 1918. 

The court submitted only two issues, one as to the negligence of the 
defendant, answered "Yes" by the jury; and the other as to the con- 
tributory negligence of the plaintiff, also answered "Yes." Judgment 
for defendant, and plaintiff appealed. 





218 I S  TTIE SUPREME COrKT. [ i so 

negligence, or upon that and the issue as to contributory negligence, the 
court should be careful to rxplaiil every view of the rase, as to negligence, 
contributory ~icgligc~iw, and t h ~  last clear chauce, whcre all of these 
matters arise. Tt is better to snhmit the question of the last clear 
chance, where it is prcwnted, by a separate issue, but i t  is not always 
imperative to do so if proper instructions are given, so that plaintiff 
may hare the full benefit of it. If we can see clearly that the plaintiff 
has been prejudiced by a failure to submit the issue, we may correct the 
errm by awardiug a 11cw trial. -hid, in this connection, it may be well 
to add that the judge should make it plain to the jury what the last 
clear chance means, which is, as generally defined, that notwithstanding 
the plaintiff's negligence, if the defendant's motorman saw his peril, or 
that he had, even nrgligently, rxposed himself to injury by a collision 
with the approaching car, and was liable to be hurt, or by the exercise 
of ordinary care he, the motorman, could hare seen his danger, as for 
example, by keeping a proper lookout, and he failed, nevertheless, to 
exercise such ordinary care, either to discover the peril, or after discor- 
ering it, he failed to take proper measures to prevent the injury, the 
company would be liable. Sormtcn 1%. R. R., 167 N. C., 5%. We think 
his Honor qubstantially romplicd with this rnlc a i d  gave a propcr 
charge. 

I t  might ellable tlie jury to more clearly understand the case, or, at  
least, in many instances prerent confusion, if what is called the third 
issue is submitted. Our conclusion is supported, as we think, by what 
is held in XcCal l  1 % .  R. R., 129 N. C., 298. The Court said of the ques- 
tion now under discussion : "This apparent conflict grew out of the fact 
that ZIC) iSSvn S:lbmitted 2 s  t~ nlhnse l:eg!igecce T ~ E S  the nrnv;mato r- 
cause of the injury. .lnd while it is thought best not to have too many 
issues, yet, as contribntory negliger~cc was to be pleaded and a separate 
issue submitted as to that, it seems that it would be entirely proper, if 
not best, to submit a direct issue to the jury that they may say by a 
direct fiiiding fi hose negligence caused tlie injury. But we do not think 
this charge, properly understood, is contradictory. Nor do we see that 
the defendant has been prejudiced by the manner in  which it is stated." 

We conclude that plaintiff was not prejudiced by the failure to submit 
the issue he requested, but that he got the full belrrfit of i t  in the charge 
which was given. 

No error. 



(File11 20 October. 1020.) 

Coulsts-Jurisdiction-Tran\itory A%c.tio~l$- .%~tiol l~-Rai~l~~~~ds-  Statutes 
-General Orders. 

Tlie courti of our State 11ax-e jurisdiction of an action brouqlit hero by 
;I ~~o~lres i t le l~ t  ~~I: t i l~tif)f ,  ilciiin~t :t railroi~d comlmny, i11corl)oratod in  North 
('nrolinn. to recmer nn injury to, or loss of goods. citu.ed by an initial 
and connecting carrier, a foreign corporation, in aliothe~ State (Rev.. 
1500; C. S., 1436), the cause of action being tran.itor) ; and Rev. 4%. 
421: C. 8 . 468. 469, ant1 Grnrral Orderq of Director Genr~xl of Railroads. 
Nos 18 and 1%n, relate solely to venno i~nd have no a],plicntion to taking 
juri\diction of an actio11. 

API~LU. by dcfel~tlai~t  from i Y t n c ! j ,  d., at February Turn, 1920, of 
SEW H.\;\oTEx, for refusal to sustain the deniurrcr of thc defendanti: 
to the jilrisdirtioi,, a l ~ d  to d i w ~ i s s  the action. 

CIAHE;, C. J .  Tlic causcx of a c t i o ~ ~  arose in Massachusetts bp thr~  
wrongful act of the Bostou LC. Albany Itailroad Conipany, the i n i t i d  
carrier, coniwctiirg ~vith,  the Al t lm~t i c  Coast Line Railroad Company. 
The plaintiffs arc. residents of Xew York, a d  the defendant, the Atlan- 
tic Coast Lint Eailroail Conipany, ii; a North Carolina corporation for 
the purposcs of jurisdiction. Staton I . .  R. R., 144 S. C., 135; R. R. v. 
, 3 p e n c e ~ ,  r c ~ i c ~ ~ e d  and reaffirnlcd; B ~ o u  71 r .  Jaclison, 179 N .  C., 363. 

Certaiiily the Superior Court has jurisdiction of an action brought 
by a nourtsident against a dorimtic corporation ill the State of its 
domicile. Tlie defendant, i n  his dcmurrer to the jurisdiction, relies 
upon the Rcr., 424; C. S., 463, 169. Rut  these sections, as well as Rev., 
423 ; C. S., 467, a rc  in thc subchapter, "T'eiiue," and h a l e  no application 
to jurisdiction nhicli is gorerned by Rer., 1500; C. S., 1436; which 
provides that "The Supcrior Court has original jurisdiction of all civil 
action where cxclusire original jllri~diction is not given to some other 
court." 

Rev., 463, Tvas fully considered ill Ledford 1 % .  Y e / .  Co., 179 S. C., 63, 
i n  a well reasoned opinion by A l l e n ,  J., which held that "an action to  
recorer damages for an in jury  negligently inflicted is  transitory, and the 
party injured may maintain such action in our State, though he may 
be a nonrcsident and the cause of action arose in  another State, regard- 
less of the defendant's nonresidence here, or whether i t  be a corporation, 
if ralid serrice of snmnions can be made here. The same ruling applies 
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to Rev., 424. The decisions cited i n  Ledford v. Tel. Co., supra, are 
nunierous and are  selected from many States, and are  conclusive. 

I f  the defendant's reasoning was correct, action could not be brought 
i n  New York, where the plaintiffs reside, nor i n  Massachusetts, where 
the cause of action arose, because the defendant railroad company can- 
not be served in  either of those States. 

The  defendants also maintain that  this action cannot be maintained 
a t  all against the railroad company, but we have held to the contrary 
i n  Clements v. R. R., 179 N. C., 221; Gilliam v. R. R., ib., 508; Hill 
v. Director General, 178 N .  C., 609, which have been reaffirmed a t  this 
term i n  V a n n  v. R. R., 180 N. C., ....... 

General Orders h'os. 18 and 18-a, relied upon by the defendants, per- 
tain, like Rev., 423 and 424, only to venue, and do not deprive our 
courts of iurisdiction. 

The demurrer to the jurisdiction was therefore properly overruled. 
Affirmed. 

G.  A. DENPU'ISON v. FRANK SPIVEY ET AL. 

(Filed 20 October, 1920.) 

1. Bills and Notes-Notes-h'egotiable ~nstrumknts-~raud-~urden of 
Proof-Evidence. 

Evidence that a note sued on was not to be delivered until certain other 
signatures were placed thereon, which were not obtained, and the property 
for which the note was given had never been delivered to the signers, 
and that the person thus negotiating for the sale had left the State, and 
the plaintiffs claimed to be innocent purchasers for value, in due course, 
etc., is sufficient to sustain an aftirmative finding upon the issue of fraud, 
and to put upon the plaintiff the burden of proving that he had purchased 
in due course without notice of the defect in the title of the notes. 

2. Same-Infirmity of Instrument-Notice-Rule of t he  Prudent Man. 
When the plaintiff claims to be an innocent purchaser for value of the 

note sued on, by endorsement, before maturity, and without notice of 
fraud between the original parties, evidence that he lived in another State, 
and asked no questions of the orginal payees, living near him, and had 
made no demands on them, is sufficient to sustain a verdict against him 
upon the question as to whether he was a purchaser without notice of 
the infirmity of the instrument, or purchased under circumstances so 
suspicious as  to put a man of reasonable prudence upon inquiry, and 
affect him with notice. 

APPEAL by defendant from Allen, J., a t  November Term, 1919, oi 
COLUXBUS. 
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This is an action on three notes, executed 28 April, 1913, for $800 
each, due respectively 1 June, 1914; 1 June, 1915; and 1 June, 1916, 
in purchase of a stallion. Summons was served 6 July, 1917. These 
notes wcrc executed to Crawford and Ceas, and the defendants pleaded 
and offered proof that the signatures of the notes were procured by 
fraud. The plaintiff alleged that he was a holder in due course, without 
notice, haring purchased the notes soon after execution and before 
maturity, and for ralne. Verdict and judgment for defendants. ,4p- 
peal by plaintiff. 

I .  B. TucX.er a d  T .  C. Uozcie for p laint i f f .  
S c h u l k e n ,  G r a d y  d T o o n  for defendants .  

CLARK, C. J. I n  Bank L..  Enunz, 163 S. C., 199, this Court said: 
"When there is evidence tending to show fraud in the execution of a 
note, the burden is thronn on the plaintiff to show that it was a born fide 
purchaser and not upon the defendants to show the negative of that 
proposition." 

I n  this case the jury found the issues as follows: 
"1. Were the signatures to the notes sued on procured by fraud! 

Answer : 'Yes.' 
'(2. Did the plaintiff purchase said notes in  good faith and without 

notice of infirmity or any defect and before maturity and for value? 
Answer : (KO.' " 

The case is resolved into the discussion whether there is any evidence 
that will support the findings of the jury. The defendants admit they 
signed their names to these notes, but alleged and put in  proof that they 
did so under an agreement with one John Crawford that they were not 
to be delivered unless the signatures of W. M. Cox, C. C. Pridgen, and 
d u t y  Baldwin were obtained to the said notes. This was not done. 
And the defendants claim that these notes were never delivered to any 
one by the authority of any one of these defendants, and that John 
Crawford, having failed to secure these signatures aforesaid to said 
notes, refused to deliver, and did not deliver said stallion to these defend- 
ants, but afterwards sold him for $200, and failed and refused to return 
said notes to these defendants as he had agreed to do, but immediately 
left the State, carrying these notes with him, and has never been since 
seen by these defendants who have not received any value whatever for 
said notes. There was allegation and proof that the names of these 
defendants to said notes were obtained through false and fraudulent 
misrepresentations of John Crawford. 

There was ample evidence to be submitted on the first issue, and the 
burden of proof on this second issue was therefore on the plaintiff. The 
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plaintiff was 11ot at the trial. and thc. only eridelwe for him was his 
depositio~~, takm at Nilail, Michigan, in which he states that he knew 
the s ig~~a ture  of IS. E. Ceas, of the firm of Crawford 8t Ceas, and pur- 
chasrd tlie  note^ ill the early part of 1914 and asked no questions; that 
he purchased them before maturity and paid the, face ~ a l u e ,  less 10 per 
cent discount. The price of the stallion was $2,400, for which the thret~ 
notes for $800 each were giren, which were to be signed by twelve men, 
but as three failed to sign, $200 has since been credited on each note, 
which was more than the 10 per cent which the plaintiff alleges was the 
inducement to buy, and which credits were entered without the consent 
of the defendants. 

The defendants also rely on the fact that the plaintiff, who lived 1,000 
miles away, testified that he bought these notes and "asked no ques- 
tions" ; that he had rimer called upon Crawford and Ceas, the indorsers, 
who lired near him, for payment, nor has brought any action against 
them. 

I n  Ba& v .  Hrunsore, 165 N. C., 354, the Court said: "Where a party 
is about to receive a bill or note, if there are any suspicious circum- 
stances accompanying the transaction, or within the knowledge of the 
party, as would induce a prudent man to inquire into the title of the 
holder or the consideration of the paper, he shall be held bound to make 
such inquiry; or if he neglects to do so, he shall hold the paper subject 
to all equities. I n  other words, he shall act in good faith and not will- 
fully remain ignorant when i t  was his duty to inquire into tlie circum- 
stances and know the facts." 

Upon all the evidence, the jury might well consider that the trans- 
nztier, 7;~s a:: n::uoua! m c ,  as2 r o t  !ike!j- to  be engaged ill by pi-udeilt 
business men, and the circumstances in  evidence were calculated to create 
a well grounded suspicion as to the dealings between the parties with 
reference to said notes. 

The court, therefore, did not err in refusing all the prayers of the 
plaintiff to instruct the jury: 

1. To answer the issue of indebtedness i n  favor of the plaintiff. 
2. I f  they believe the evidence for the defendants to answer the first 

issue "No"-in favor of the plaintiff. 
3. Upon the plaintiff's uncontradicted testimony the jury should 

answer the second issue "Yes." 
4. That the defendants failed to offer evidence sufficient to establish 

fraud, and therefore the jury should answer that issue against the 
defendant. 

Besides the circumstances in  evidence, this Court, in Trust Co. v. 
Ellen, 163 N. C., 45, and Bank v. Exum, ib., 201, quoted Winter v. Nobs, 
1 9  Idaho, 28, where the Court calls attention to numerous cases in the 
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1 ~ ~ 1 ) ~ r t b  of mauy  Starch of actions up011 notes f o r  stallioiis obtained 
uiltlrr circun~stalrc.cr siliiilar to thew, the  plaintiffs always alleging t h a t  
tlitjy \\-ere pnrrllasctl fo r  value. and t d o r e  matur i ty  a n d  without notico. 

S o  crror. 

(Filrd 20 October. 1DYV.) 

-1 nii11) iuadr 1)) a \ur\-ej or cliowing tlie uumber of acrei a i  "claimed" 
11y the l)li~iiitift to have I,eeu burnt over and clamaged by fire from defencl- 
iult railroad c.oml)aiiy'h locomoti\e in t ~ n  action to recover damages for 
the iiegliqwce of the defeudant therein, is liear5aj arid incompetent a s  
sn1)stautive erideuce. iuid a judgnleut based thereon and calculated b j  
the jutlge oil a verdict of so lnuch clanlage per acre, the acreage not be iw 
found 11) the verdict, is rerersihle error. 

2. Appeal and Errol~Judgment5-Fires-Dan1age~E~ide1ice. 
TT'llell the trial judge has erroneously calculated the fire damage to 

]~laiiitiff's laud by multiplying tlie damage per acre, found by the verdict, 
the iiuniber of acres not being admitted uor found by the verdict, the 
questioi~ 21s to whether the judgment should have beeu based upon other 
erideiice of a different acreage, without motion therefor, is not presented 
on a1)peal. 

8. Seglige~~c~c-Issue~-P1ea~1i~~gs-Evidence-Fi~es-Damages. 

111 alien-el. to ill1 issue, was "the plaintiff's land burned over by the 
uegligeuce of the defendant, as  alleged in the complaint?" refers to the 
negligence alleged and not to the number of acres of the plaintiff that  
were damaged. 

AYPEAI, by t h e  defendant f r o m  Guioil, J., a t  September Term, 1920, 
of R~BESOX.  

,Iction to recover damages f o r  burn ing  over plaintiff's l and  f r o m  :L 

fire set out by sparks a n d  cinders escaping f r o m  a defective engine, 
catching on a foul  and  inflammable r igh t  of way, a n d  spreading thence 
to tlic plaintiff's land.  Verdict and  judgment f o r  the  plaintiff, a n d  
appea l  by the  defendant. 

J l t S e i l  cC. Hackctt and Junius J. Good~uin for plaintif. 
I l e n r y  -1. -lIclT(in,~on and JTcLcan, Varser,  -1IcLealt cP- Stacy f o ~  

defendant. 

CLARK, C. J. T h e  complaint a re r red  t h a t  "about 50 acres" of plain- 
tiff's l and  n a s  burn t  over as  t h e  consequence of sparks negligently 



224 I N  T H E  SUPREME COURT. [I 80 

emitted from the defendant's engines. This was squarely denied by the 
answer. The only evidence as to the acreage burnt over is that of the 
court surveyor, who testified that he ('surveyed burnt lands for plaintiff 
about the middle of March and made this map introduced as exhibit 
'A,' showing plaintiff's claim for 42.2 acres burned, . . . went 
over burnt area as indicated on map, pointed out by M. F. McRae." 
The only other testimony as to the acreage burnt is that of A. D. McRae. 
brother of the plaintiff, who testified "about 40 acres burnt over." 

There was no issue submitted as to the acreage burnt over. TO the 
issue, "What damage, if any, is the plaintiff entitled to recover from tho 
defendant ?" the jury responded, ('$12.50 per acre." 

Had the jury responded in  a lump sum, i t  would have been conclu- 
sively presumed that they ascertained the number of acres in fixing the 
damage. The number of acres was not admitted, nor was i t  found by 
the jury, and i t  was error to enter judgment upon the indefinite verdict. 

The surveyor, whose survey was made several months after the fire, 
testified that his map, which was introduced in  evidence, showed "plain- 
tiff's claim 42.2 acres burned," and added, "that the burnt area was 
pointed out to him by M. F. McRae" (the plaintiff). This was incom- 
petent because M. F. McRae had not testified as to the area burnt over, 
and was not even corroborative evidence. I t  was merely the hearsay 
statement of the plaintiff and the map was simply a statement of the 
plaintiff's claim as to the acreage. I t  was error for the judge to take 
that unproven acreage and multiply i t  by the jury's finding of $12.50 
per acre and enter a verdict for $527.50. The jury did not even find 
the "about 40 acres" estimate of A. D. McRae to be correct, and whether 
the jndge codd have jndgment for the recovwy of  $5nn i q  not 

before us, for he did not enter such judgment, and there was no motion 
by the plaintiff that he should do so. 

The plaintiff insists that the second issue finds that "the plaintiff's 
property was burned by the negligence of the defendant, as alleged i n  
the complaint." But that issue is only as to the negligent burning; as 
the first issue is to the ownership of the property. Neither of them 
throw any light upon the acreage burnt over, which was not a fact that 
could be found by the judge. 

There are several other exceptions, in  view of which, without discuss- 
ing them (as they may not arise again), the case should be sent back 
without being restricted to the issue of damages, for a 

New trial. 
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ROSA S. KENNEDY v. ATLAKTIC TRUST AiSI)  I<. iNIiIN(:  COMT'.\ST. 

(Filed 20 October. 1020.) 

1. Principal and Surety-Payment-]%ills and Xotcba-Notcbs-Mol3tg;tps 
-Evidence-Husband and Wife. 

When money is loaned to the husband for thc lwosccution of his husi- 
ness, secured by a chattel m o r t g a ~ c  on his own prol~erty, and the wifc 
appears on the note as  a joint ~n;ll;cr. :tnd the noft~ is further secured hy 
a mortgage on their lands l~elcl in entireties: IIc l t l ,  ;L p:lyment of the 
note by the proceetls of an :tgreed sale of the. l )erao~~al  1)roy)crty of the 
hushand, also discharges the mortgaqc on the rc;tlty, :lntl the liability 
of the wife a s  surety on the note; mld :IS bctwecn thc original parties 
it  may be shown that  the wifc signcd ;IS surety ant1 not as ;I joiut m:! l i~~ 
thereof. 

2. Eqnity-Subrogatio1i-J1ortg~1ge~. 
The attorney of a mortqaqee h:td cltnr-c of an : ~ r l : ~ u q ( ~ m e ~ ~ t  whereby 

a private sale was effected under agreement that  the proceeds, sufficient 
for the purpose, were to diccharge the moitg:lce tlcbt, and the mortwfee 
gave a third person authority to collect thc moue) and pay i t  accord- 
ingly. The attorney voluntarily guarnntcetl the y:~ynrcnt of the money, 
and, Held, the equitable right of sul)roci~tion to the morta:lgec's right, if 
any, was not available to him, he not havinq an interest to  protect, or 
being in any manner liable for the debt. 

3. Principal and Surety-Bills and Notes-Sotes-Evidence. 
A wife signing a note with her huslxml for a loau made to  him 1)er- 

sonally by a bank may show, as  between the original parties. that she 
signed as  surety, and this principle applies to an attorney or agent of 
the payee, who, fully aware of the tranwction. volunt:lrily  aid the note 
and claims the equity of subrogation to the rights of the payee. 

4. Principal and Surety-Equity-E\onemtion-Bills and Notes. 
Where the wife is surety on her hucband's note, secured by a chattel 

mortgage on his property, and a190 by mortgage on lands held by them 
both in entireties, evidence of the value of the chattels covered by the 
mortgage, privately sold, uqder an aqreement ~ i t h  the mortgaqc~ that the 
proceeds should satisfy his debt, is admissible upon the quection of ex- 
oneration of the surety. and the mortrazce harinq received the proceeds 
of the sale or the benefit thereof. 

5. New Trials--ilppeal and  Error-Substantial Injustice. 
Mere errors on the trial that  have not worked substantial injustice to 

the appellant mill not entitle him to a new trial. 

APPEAL by  defendant f r o m  L1llea,  J., a t  October Term, 1919, of NET\; 1 =I?OVER. 

This is  a n  action brought by  plaintiff to  restrain defendant f r o m  
foreclosing a mortgage made  by her  to  defendant. T h e  mortgage n7as 
made  on  31 October, 1911, to  secure t x o  notes, under  seal, of $750 each, 
one payable one year  af ter  date, and  t h e  other two years a f te r  date, both 

15--180 
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signed by plaintiff and her husband on 31 October, 1911. After the 
maturity of the two notes, the defendant, on 29 October, 1915, under 
t l ~ c  power in tlic mortgage, advertised the property for sale on 29 Novem- 
her, 191.5, w l ~ w  the plaintiffs sued out an injunction, ~vhich was con- 
tinued to the licaring. 

'I'llc plaintiffs claimed in their complaint : 
1. That thr plaintiff mortgaged her interest in the land with her 

husband, which was an estate by entirety, with the understanding and 
agrcenient bcta-ecn her and defendant that defendant would exhaust 
tlic mortgag~ oil tlic personalty before selling the realty; and, 

1. That thrw m s  an agrcemrnt between plaintiff's husband and the 
defendant bank that $1,500 of tlic purchase-money of the restaurant, 
which was sold, should be applied to the discharge of the indebtedness 
of plaintiff to the bank. 

This was denied in the answer, ant1 thereon issues of fact and lam 
arose. 

Defendant's second assignment of error is the failure of the court to 
nonsuit the plaintiff a t  the close of plaintiff's testimony, the motion 
11n1-ing bern rcncn-ctl at  the close of all the testimony. 

Tllc follon~ing facts appear to be practically undisputed, though they 
may not be adrnittcd by the pleadings. On 31 October, 1911, J. R. 
Kennedy, the hurhand of the plaintiff, owned and was conducting a 
restaurant in the city of Wilmiiigton, and for reasons satisfactory to 
Kennedy, he applied to the defendant for a loan, offering the restaurant 
business and its fixtures as security therefor by way of mortgage on the 
restaurant furniture and fixtures, and certain real property described . T I L L  tLt- u~u~igagc-.  -1; iLui LUUC r l .  2. & ~ ~ u e d ~  aud his wil'e owued, au 
tenants by entireties, the real estate covered by the mortgage afterwards 
executed and attempted to be foreclosed under the power of sale, which 
foreclosure was restrained by the court. 

At the time of J. R. Kennedy's application for the loan from the 
bank, the real estate owned by him and his wife was mortgaged to the 
Peoples Savings Bank for $500, as Kennedy wanted money to purchase 
improvements and equipment for his restaurant. The result was that 
the bank required the payment of the People Bank's prior mortgage 
for $500, and loaned Kennedy $1,500; $500 was to pay the Peoples 
Bank's mortgage, and $1,000 was for the use of the restaurant. Een- 
nedy desired only to mortgage the restaurant, but the bank insisted 
upon a mortgage on the restaurant and on the real estate, and the bank 
took the two mortgages to secure the loan. A chattel mortgage on the 
restaurant and a mortgage on the real estate, both securing the same 
two notes, which the bank required to be signed by both Kennedy and 
his wife, covering the $1,500 loaned, and with the money so loaned $500 
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was paid to the Peoples Bank in cancellation of its mortgage, and the 
residw was girell to the borrower, J .  R. Kennedy, to use in his restau- 
rant. 

While the notes n-ere signed by both husband and wife, the wife did 
not horron- tl1v moaq-, nor ask for it, and the loan was in truth and 
in fact to J .  R. ICennetl~, and the bank knev this fact and dealt ~ v i t h  
J. R. Kvruedy personally, and I<tnned;r personally for a while paid 
thc i l i tcrc~t on this debt. 

Mr. Hcwry Hcycr, an attorney of the TTilniington bar, I n s  selected to 
clrax-, an(? did. dran. the papers and examine the title to the real estate 
for the I ) , ik ,  am1 x.ith part of tlic funds loaned by the bank paid the 
Peoples Bank mortgage. though he claimed he vas  J. R. Kennedy's 
attorwy il l  the matter and was paid by Kennedy. Mr. Levi Carter, of 
the H R ~ I O T C ~  Real t -  Company, vent with Kennedy to make arrange- 
ments v i th  the bank for this loan. 

Sonlcl timc aftcruards Carter, for hiinself, the Hanorer Realty Com- 
pany, a11'I one XRS Mcyers. made a trade n-ith Kennedy for the purchase 
of tht. r t3~taurant mortgaged to the hank, whereby Kennedy claims they 
were to pay hini for the restaurant $2,500, $1,500 of which was paid 
to tht  bank in sati~faction of the notes secured by the chattel mortgage 
and thc real estate mortgage, and the residue, $1,000, was to go and be 
applied as a credit to~vard the payment for the Lloyd place that Eennedy 
vas  to buy from the purchasers of the restaurant, and Kennedy was to 
give a second mortgage to the purchasers of the restaurant on the Lloyd 
placc for an additiolial $1,000 of the purchase price of the Lloyd place, 
Ke~l~le* to take the Lloyd place subject to a mortgage which was then 
on it, and which had been given by Carter and hieyers and the Hanover 
Realty C'ompany. The second mortgage was to be due seTen years 
after its date. 

The terms of the tn-o trades being agreed upon, X r .  Henry Heyer was 
called in by the parties to prepare the papers for the consummation of 
them. and in preparing the papers he asked: "Who is to pay the mort- 
gage on the restaurant?" and Tvas informed that Carter was to pay it. 
Heyer n-ent to the defendant bank and asked them if they mould cancel 
the mortgage upon the restaurant (certainly informing them why he 
asked the question), and upon being informed by the bank that it would 
not cancel the mortgage on the restaurant, he informed the bank that 
the restaurant was being sold, and told the bank that he mould collect 
the money for the bank. Thereupon the bank agreed to cancel the 
mortgage and let Heyer collect it. 

The restaurant vas  sold in accordance with the agreement that Carter 
was to pay the mortgage and Heyer to collect it, and the bank gave to 
Heyer the mortgage marked canceled, and Kennedy signed the bill of 
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sale conveying the restaurant, and delivered i t  to the purchasers, but 
before that part of the trade could be completed, and the title to the 
Lloyd place examined, Kennedy mas called from the city to the bedside 
of his sick father, and the mortgages to be given by Kennedy for the 
balance of the purchase price for the Lloyd place were never executed 
and delivered, Kennedy claiming that Carter, Meyers, and the Hanover 
Realty Company mould not let him have the papers, and Carter and 
Meyers claiming that they could not find Kennedy to deliver him the 
papers for execution. 

The purchasers of the restaurant took possession of it, ran it for a 
while, and then sold i t  to one Sheppard, when Mr. Henry Heyer was 
again called in a i d  drew the papers for its qale to Sheppard, knowing 
that the bank had not been paid, and that Carter had agreed to pay 
the bank's mortgage, and knowing that he had the bank's mortgage, 
either canccletl or for collection, and that he had voluntarily promised 
to pay the bank the amount due under the Kennedy mortgage, and 
participated in the transaction whereby the restaurant was sold to 
Sheppard XF i th a guarantee against encumbrances. The restaurant was 
the ind~vitlual property of J. R. Kennedy, the real estate to secure J. R. 
I h n e d y ' s  debt was the property of husband and wife as tenants by 
entireties, the wife borrowing nothing from the bank and requesting 
nothing of it, but assenting to sign with her husband the notes and the 
mortgage on the real cstatc, and being therefore merely a surety. 

.it the second sale of the restaurant, which Mr. Heyer aided in mak- 
ing, the restaurant nas  sold for $1,500, the amount of the bank debt 
against Kennedy, aftcr removal of part of the fixtures. 

T- LL- fl L 
L u  buv i ~ l ~ ~ l L t , i i u ~ ,  I I c ~ ~ T  L L G ~  L d % i L L s  L ~ l l v ~ t v d  ~ L U L L L  U ~ L  L C L ,  U L  ~ L I J  

othcr p~rson,  the money on the bank's mortgage, and being in no way 
liable to the bank for its debt, not haling assumed it, the bank said some- 
thing to him about collecting the amount of the chattel mortgage. 
Wliereupo~l lIeycr ~oluntar i ly  gave the bank his personal guarantee ill 
writing, with one George 11. Hutaff, for the payment of the Kennedy 
, chattcl mortgage. 

The court tleci(let1 with thc plaintiff, a d  granted the injunction. 
Dcfenda~l t appealed. 

-1. C. lZicu~rtl cord  E. K. Z r y a n  f o ~  p l a i n t i f .  
J o h n  D. l:rllnm?l cC. Son. for dcfcndant .  

WAT.I<KI~, J., aftcr stating the caw: I t  appears that, pending this 
suit, and at  the rcqucst of the dcf(.ntlant b a ~ ~ k ,  Henry Heyer, in pur- 
suance of his guarantee to do so, pait1 the chattel mortgage, which, of 
course, discharged the debt secured by the real estate mortgage given 
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by Kennedy and his wife to the bank. There is no question of an inno- 
cent holder in the case, as the bank was the original payee in the Ken- 
nedy notes, and it, its agent, or Hcyer, participated in all the trans- 
actions mentioned, Heycr having actual knowledge and the bank perhaps 
imputed knowledge of the facts. 

The assignments of error, as to tlic admission of evidence, are without 
merit. 

As between the apparent makers and the original taker of the Kennedy 
notes, i t  was competent for the plaintiff to prove which of the two 
signing the notes to the bank was the principal debtor, and which was 
the surety. Welfare v. Thompson,  83 N.  C., 276; Lochhart v. Ballard, 
113 N.  C'., 292 ;  Foster 71. Davis, 175 K. C.,  541; Tl'illiams n. Lewis, 
158 N .  C.,  571. Henry ITeyer, for whom this suit is defended, and who 
paid the notes signed by Kennedy and his wife, aided the transfer of 
the property to Sheppard, and they being parties to that transaction, the 
evidence objected to, which was the subject of the third assignment of 
error, mas competent. 

The testimony, under the fourth assignment of error, was competent 
as shedding light on the value of the personal property upon which the 
bank held a chattel mortgage, and on the sale to the Hanover Realty 
Company, to which the bank and Heyer both assented. Mrs. Kennedy, 
and her real estate, were sureties of her husband, and the bank and 
Heyer having appropriated the principal debtor's property, the surety, 
and her land, mere thereby exonerated, as they (the bank and Heyer) 
virtually assented to the disposition of the principal's property securing 
the debt upon which the wife was surety, and received the proceeds of 
the sale, or the benefit thereof. 

The evidence of the witness Ricaud. the subject of the fifth assign- - 
ment of error, was competent as showing the bank had knowledge of the 
sale and transfer of the restaurant, and acquiesced in  such sale, and, 
further, as showing the bank had released the property covered by the 
chattel mortgage. 

While we have, in a summary way, considered defendant's exceptions 
to testimony, it was only perfunctory, on our part, as we are of the 
opinion that none of the exceptions were properly taken. I t  will be 
observed by referring to the record that each of those covered by the 
fifth assignment of error was entered to a mass of evidence, some of 
which was surely competent. The exception must be good as to all the 
evidence embraced by the objection. 8. v. Ledford, 133 N .  C., 714; 
Nance v. Tel. Co., 177 K. C., 313, where the cases, up to that time, are 
collected; Harris  v.  Harris, 178 N .  C., 7. The other exceptions are SO 

immaterial and inconsequential as to be utterly insufficient to induce a 
reversal, if the questions were incompetent. We will repeat again that 
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verdicts and judgments should not be lightly set aside upon grounds, or 
for reasons, which show the alleged error to be harmless, or not injurious, 
in its results. There should be something like a practical treatment 
of the motion to reverse, and it should not be granted except to subserve 
the real ends of substantial justice; i t  should be meritorious and not 
frivolous. The foundation of the application for a new trial is the 
allegation of injustice, and the motion is for relief. Unless, therefore, 
some wrong has been suffered, there is nothing to be relieved against. 
The injury must be positive and tangible, not theoretical merely. For  
instance, the simple fact of defeat is, in one sense, injurious, for i t  
wourids the feelir~gs. But  this alone is no sufficient ground for a new 
trial. I t  does not necessarily involve loss of any kind, and without loss, 
or the probability of loss, there can be no new trial. The complaining 
party itsks for redress, for the restoration of rights which have first 
been infringed, and then taken away. There must be, then, a proba- 
bility of repairing the injury, otherwise the interference of the Court 
would be but nugatory. There must be a reasonable prospect of placing 
the party who asks for a new trial in a better position than the one 
~vhich he occupies by the rerdict. If he obtains a new trial, he must 
incur additional expcnse, and if there is no corresponding benefit, he 
is still the sufferer. Resides, courts are instituted to enforce right, and 
restrain and vunish wrong. Their time is too valuable for them to 

u 

interpose their remedial power idly, and to no purpose. They will only 
interfere, therefore, where there is a prospect of ultimate benefit. S .  v. 
Xmith, 164 N. C., 475, 480, 481, and cases approving i t  which will be 
found i11 the Anno. Edition of that report; Hilliard on New Trials 
( 3  d.), u ~ c t i ~ i l s  1 ta 7 ,  G l ~ Z d l l L  SL T T i t i e l l l ~ a ~ ~  011 ?<ew Trialb, i235. 
Tested by this safe and sound rule of the law. there is no reversible error 
in the exceptions so far considered. 

The real pivotal question in this appeal is, whether Henry I-Ieyer 
was entitlctl to he sulrogated to the rights of the bank, provided the 
bank had any right to which the doctrine of subrogation applied. We 
do not think it had any such right, nor do we assent to the proposition 
that I Icmy Hcycr had acquired s d i  an equitable right by anything that 
he did, even if he lvere a party to this suit, and had properly pleaded 
or set up the same. Granted that he secured the money for Carter to 
pay for-the personal property he bad bought a t  the sale, that was only 
a favor or accommodation to Cartcr, and in no possible aspect could 
raise an equity in &yer7s behalf. This seems to be perfectly plain. 
But there are none of the elements of a subrogation, if Heyer had come 
in and been made a party, arid sufficiently pleaded the same equity. He 
mas a mere volunteer in the transaction, and the written guaranty which 
he gave to the bank does not change the result. I t  was still a voluntary 
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and gratuitous payment by him. I t  was more than voluntary, i t  mas 
officious, i n  a legal sense, and he cannot appeal to eqnity for relief. 
This  doctrine is well settled. J o ! ~ ~ c I -  c. R e f l e c t o r  Co., 176 N. C., 274; 
Puhlishinq C'o. 1 % .  l I n~*h iv . .  163 S. C.. 478; Lilcv 1.. Rocjers, 113 S. ('., 
197. Legal eubrogatiou arises, ~ h c r c  one has an interest to protect, or  
is  secondarily liable. ant1 makes a payment. J o n e s  1 % .  R e f l e c t o r  C'o., 
supra. 

B u t  another coldnsive ansn-er is, that in the beginning there was a 
written agreement that  the money arising from the sale of the restaurant 
property should be applied in payment of the debt secured by both the 
chattel and real estate mortgages, which was $1,500, and that  is all that  
has been done. I f  Mrs. Kennedy, the surety of her husband, must pay 
over that  amonnt to Heyer, through the bank itself, or the bank as  
trustee, they will h a r e  receired nothing for the restaurant property in  
the end. 

"('onventional subrogation, so named from the corenant or agreement 
of the civil lan-, is founded upon the agreement of the parties which 
really amounts to an q ~ i t a b l e  assignment." J o y n e r  I>. R e f l r c t o r  Co., 
s u p ~ a .  Heyer n a s  luidrr no lcgal liability, nor moral obligatiori, to pay 
the debt, and the agreement referred to in  the last quotation means a n  
agreement nlade a t  the time of contracting liability, or a n  agreement 
entered into afterwards at the instance of the party l i a b l ~ .  "A ~ o l u n t e e r  
cannot acquire an  equitable lien or the right of subrogation." Publish- 
ing C'o. 2 % .  B a r b e r ,  165 N. C., 478, 11. 487. On  page 484 of the case last 
cited, the Court states that one can be subrogated only upon some special 
circumstance (meaning having some interest or right to protect), or bv 
a payment on request from the debtor, raising an  implied coiltract. 

N r .  Heyer, in his testimony, upon which the drfendant relies, statcls 
positively that Kennedy and his wife were not to pay the iridebtedncss 
to the bank, but that  Carter was to pay it, and he  in effect means to 
say that  he gare  the bank his guarantee because Carter had assnmed the 
Kennedy debt; and, certainly, thme can be no implied contract between 
Kennedy and his v i f e  and Heyer, for the latter to pay the debt, as there 
i s  no express contract, ant1 Heyer a t  that time hod no in t e rc~ t  of hi5 
own to protect. 

The  facts of all the trarisactioiis show that  the hank or its attorney, 
if he be the bank's attorney. had knowledge of these sales and aiding in  
consummating them, and Mrs. Kennedy being a surety, and the plaintiff 
having proved that  the personal property which her husband, the prin- 
cipal debtor, put u p  as security for the debt, has been sold and brought 
enough to pay it, and the bank and its attorney or guarantor having 
assented to the sale of the principal debtor's property, the sureties' 
property must be exonerated to the extent of discharging i t  from any 
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further liability. Carriage Co. v. Dowd, 155 N. C., 308, as the pro- 
ceeds of the sale were sufficient to pay the whole debt. 

This case is even stronger than the statement above made, for here 
we have the guarantor to the bank, Heyer, aiding and actively partici- 
pating i n  the sale of the property of the principal debtor, who was 
primarily liable for the payment of the debt, and also assisting in its 
conversion, or wrongful disposition, and he now asks a court of equity, 
and conscience, to help him in this questionable conduct, by fastening 
the resultant loss upon the surety, who is innocent of all wrong, and 
to clccree to the wrong-doer the property of such surety. I f  there is a 
legal or equitable rule justifying such a claim, we have failed to dis- 
corer that it has found its way into the books. 

No error. 

CHARLES ELLIOTT AXD ANNIE T. ELLIOTT v. EULA MAY McMILLAN. 

(Filed 20 October, 1920.) 

Husband and Wife--Bills and Notes-Xotes-Negotiable Instruments-- 
Endorsement of Married Women-Common Law-Statutes. 

An endorsement of a married woman of her husband's note in a State 
where the commou lam prevails, unaffected by statute, is void; and pay- 
ment thereon made by her after her husband's death and her naked 
lxomise to pay the balance is without consideration, and not enforcible 
;is her ratification of the transaction after discoverture. 

('IVIL A(TIOX, tried l~cfore f1Ucn ,  .I., rtt March Term, 1920, of Cunn- 
UI:RI. LSD, 11p011 the following issue: 

"In what amount, if ally, is d~frudant ,  Mrs. Eula May MrMillan, 
i~dcbtcd to thc f c m c  plaintiff, Nrs. Annie Theresa McMillan Elliott? 
Ihlsn-cr: ' $ X O l l . R T , ,  to he paid by Euln May McMillan to Mrs. A2nnie 
'I'. Elliott.' " 

From the jndgn~nlt  rcndcretl thc drf(xndant appealed. 

I ~ R O K X ,  J. The notr sued on was executed in the State of Florida 
by W. .I. McMillan, and endorsed there by the defendant, who was his 
wifc. The Inlshancl is dead, and this action is brought in the State of 
North Carolina to recover from t h ~  dcfcnclant, his 71-idow, as endorser 
of the notc, she being now a rcsident of this State. 
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*\fter the husbai~d's death, the defendant made a payment of $1,500 
011 the note, and promiqed to pay the balance while i n  North Carolina. 
Shc. n ro t e  a letter in Octolm, 1918, in which she stated, "I r a n t  to pay 
lZnnie in full right avay." 

The  counsel for the dcfentlant, Xiss I 'obin~on, in a very full and able 
argument, contends that thc not(,, ha1 lng been executed and endorsed 
in Florida, is a Florida c o ~ ~ t r a c t ,  a:~:! controlled by the laws of that  
State, that the common-law rule prevails in Florida, and that  under i t  
the endorsement i i  void. She further contended that  as the original 
note was ~ o i d  as to the married woman's endorsement. neither a new 
promise nor a part  payment thereon, made ~vitliout valuable considera- 
tion, by her after discoverture is  binding. 

The  authorities cited by counsel for defendant appear to sustain her 
position. Sec. 39, Gen. Stat ,  of Florida of 1906. As early as 18'7'7 the 
Supreme Court of Florida licltl, in the case of Dolner v. Snow, 16 Fla., 
66. tha t  the promissory not? of a married woman is  void, and that  the 
Constitution and statnter of Florida make no change in  the rule of 
common law, and that r ie i th~r  a t  law nor in equity can she bind herself 
so as to authorizc a perwnal judgment against her. This lvas the law 
prevailing iri this State up  to recent years. 

I t  is contended that the defendant ratified her contract arid promised 
to pay  the note aftcr her husband's death. The  promise to pay the note 
mas not founded upon any new consideration. Since a t  common law 
all contracts of a married wmlan, with some exceptions (this not being 
one), wrre void ab inifio, they could not be ratified either during cover- 
ture or after discoverture. Elliott on Contracts, ~ o l .  1, p. 637. She  
is riot bound by a new promise made after discoverture without addi- 
tional consideration. As the wife was incapable of making such contract 
in the beginning, a ncw promise hased upoil the old consideration solely? 
is nudurn pacturn. 

I n  L o n g  7 ? .  RcinX i n ,  108 S. C'., 333, i t  is held that "The note of a mar- 
ried woman bciiig void, a promise to pay the same, after discoverture, 
must be founded upon a new consideration, or the original transaction 
must have been of such a rliaracter as to have constituted an  eouitable 
charge upon her separate estate." See Mordecai's Law Lectures, vol. 1, 
ch. 6, p. 329; Fclton 2.. Rrid, 52 N. C., 271; Wilcon: v. Arnold, 116 N. C., 
708. I n  the latter case i t  is held that : '(The bare promise of a widow to 
pay a note executed by her during her coverture, and therefore void, is  
not binding on her." Thi.: case is cited 174th approoal i n  119 IT. C., 
326, and 133 K. C., 360. 

The  prayer for instructiol~, that upon the entire evidence plaintiffs 
were not entitled to recover, should have been granted. 

SCT trial. 
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Rarmc l r  v. I'on EK Co. 

CITY O F  RALEIGH r. CAROLINA POWER AND L I G H T  COMPANY. 

1. Railroads-Street Rail\vays-Chapters-lfunicipal Corporations-Cities 
and Towns--Enlarged Limits-Govenltnental Powers--Streets and 
Sidewalks. 

The provisions of a charter <ranted by a municipality to a street 
railway company thnt it  p.lve along and between its rails and turnouts, 
etc., in the same manner and materials, etc., a s  the ~uunic i~a l i ty  should 
nse when i~nprovin:. i ts streets where the t racl~s run, applies to improve- 
ments of itrc3ets in added territory by an extension of the city limits, not 
alone under the conditions imposed by the charter, but also under the 
jicnernl c\erciic of the qovcwlnwntal l)owc.rs of the niuniciyality. 

TJr~clrr :I provisio~l of a fri1111.1iise fiivcu for :I strcct r:~ilway by a 
n~unicipnl corporntion that its tr:~c.lts sli;tll I)e locntetl, wlierever practi- 
cxl)le, in the centcr of the street, and also under the general police or 
governmental p o w r s  generally excrcisctl by thc 1nnnic4l)ality. n city or 
il~corporateil town may lawfully requirt. tlic railway conipnny to rcmore 
a track it  is  operatill: on thc side. of :I s t rwt  nc:ir thc sitle\~-all;, to the 
cvnter of the strert. 

COXTROVERSY ~ v i t l i o ~ ~ t  action, I~cwrtl :n~el tlcterniintvl 1)y D o ~ ~ i r l s ,  J . ,  
a t  Junc  'l'twn, 1920, of WAKE. 

T h e  proceeding is hrouglit to  r c w ~  (T $13,312.69, n it11 interest f roin 
15  Octobcar, 1911, monrp  pa id  ant by the  plaintiff f o r  removing car  
track, paving h c t ~ c c n  tracks, ctv., fo r  t l c fe~ lda~i t .  I t  n a s  agreed tha t  
this  n o r k  sl10111il be (IOIIC 1)y t l i ~  plaintiff, ant1 if i t  should be decided 
t h a t  the  d c f n ~ t l a n t  nns liable tllcrcfor, tlicn the  plaintiff should recover 
tlic same. I f i s  T f o ~ ~ o r  r e ~ r t l i w d  j~itlgmont against tllc tlcfcntlm~t, \ \-hicl~ 
a p l m d r d  to t l ~ c  S n p i ~ w ~ c  Court .  

B R ~ I V X ,  ,J. We gat l iw thc  f o l l o n i ~ ~ g  facts  f r o m  a 1 oluminous case 
agrccd:  7'11t1 d c ~ f ( ~ ~ i t l a ~ ~ t  :111tl i ts p r c d c t ~ s s o r s  opcr:~tctl 1111cler a license 
granted by tlic c i ty  of Iialcigli, tlou1)lc-track s t r t ~ t  czar l ine u p  IIillsboro 
Street  to the  c i ty  l imit \  a t  S t .  Mary's S t r w t .  1hfr11tl:~rit operatctl tho  
same l ine bcyo~ltl  S t .  M:wy's Strcct  o11 wliat \ \ a s  rallctl TIillshoro Road,  
a n d  on  tlw nor th  sidc tlicrcof, f o r  s o n ~ c  distance beyond the  c i ty  l imits  
by  vir tu( ,  of authori ty  gra~i tct l  by the  board of county commissioners of 
W a k e  C o l n ~ t y  to opcratc said road, tlwy tlirccting t l ~ t  t h e  tracks shal l  
be bui l t  on  t h e  nor th  sick of the  said road. Defendant  and  i t s  prede- 
cessors also secured perniits f r o m  the  property owncw on  the  nor th  side 
of said road which n as g i rcn  to  dcfcntlnnt f o r  a I alnahle consitlcration 
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O n  1 July,  1907, the western limits of the city of Raleigh were 
extended westnardly one-half mile to the intersection of P a r k  Avenue 
and Hillsboro Street, and track in  the defendant's road that  far .  

T h e  city of Raleigh decided to improve and p a x  Hillsboro Street, 
and ordered the Carolina Power h. Light Company, a t  its oTTn expense, 
within the territory added to the city of Raleigh, on Hillsboro Street:  

( a )  To remove its car tracks from the north side of said street to the 
center of said qtreet. 

(b )  T o  paye be t~wen  the tracks and one foot on each side of the 
tracks. 

(c)  To pa re  the space between its double tracks in addition to the 
space of one foot on each side of the track. 

The  defendant denied the right of the city to compel i t  to do this 
work, and, under an  agreement between plaintiff and defendant, plain- 
tiff did the work and the liability of t h ~  defendant to pap for same was 
to be determined bv the courts. 

The  franchise originally granted by the city contained the following 
clause: "Procitled, l r o w e ~ ~ e ~ ,  that  if the said city decides to put in or 
change its seweragt pipes on m y  of the streets of said city on which the 
track of said company may be laid, the said city mag require the said 
company to remove and replace a t  its own expense the said track for 
said purposes. The space between the tracks shall be kept lerel with 
the rail, and shall be kept clean and i n  good order;  and whenever 
the city shall pave or macadamize any street occupied by the tracks of 
said company i t  shall be the duty of said company, a t  its own expense, 
to pave or macadamize the space between the tracks and one foot on 
each side of the track with like material and in like manner as thc city 
shall pave or macadamize said streets." 

We think i t  is beyond controversy that  the obligations and duties 
incumbent upon the defendant i n  respect to the streets embraced within 
the limits of the city before the extension of the corporate limits i n  
1907, attached a t  once to the defendant i n  respect to the streets embraced 
within the added territory. 

I n  Dillon on Municipal Corporation ( 5  ed.), see. 1304, i t  is  said: 
"A grant of authority to use the streets of a nlunicipality for the pur- 
pose of conducting water or gas, without express limitation, is  not to 
be deemed restricted to existing streets and highways, but is  to be con- 
strued as extending to streets and highways as subsequently enlarged, 
changed, or opened." 

I n  People v. Deehnn, 153 PI'. Y., 528, i t  was held: "If the company 
is  authorized to use the streets of a municipality, the authority conferred 
extends to and includes streets i n  territory subsequently added to the 
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city 119 n~rncs:rtio~r." R o r ~ c ~ s  W a t o .  Co. u .  Fwgus, 178 Ill., 571; Mc- 
Qni1li:rn on M~i~ l i e ipa l  Corporation, vol. 1, scc. 1674; Gas  Light Co. v. 
X I .  1,ouis. 3-6 hfo.. 121 ; I'cwplc I>. Dcehan, 153 N. Y., 528. 

Wc think it cql1:llly clvar that the plaintiff had the riglit to require 
tlw tlvfvlltlant to rclnovc its tracks from the north side of Hillsboro 
S t r c ~ t  to t11r cwrtcr of thr same. 1'11is is es~)ressIy provided in  the 
fra~rrl l iw gratltcd to the Ralcigh Electric Company, the  predecessor of 
tlic tlrfclltl:lnt, which co~ltains the following provision: "The said 
tracks of t11v 1t:rlcigh E1cc.tric Cornpany shall be located wherever prac- 
ticablt. in the ccwtcr of all of wid  s t r t ~ t s ,  avenues, Inncs, cartways, 
t l~o ro~ l~ l l f a rcs ,  alld p~lbl ic  highm-ays." 

Tn atltlitiol~ to the rcqiiirement contained in tlie franchise, the plain- 
tiff, mltlcr thc cscrcisc of its police power, had the right to compel the 
drf(wt1:111t to remove its track3 to the center of the street. Dillon on 
l\hlnivil):~l Corporation, rol. 3 ( 5  ctl.), see. 1971. There i t  i s  said: 
"Pipe", rond~~i t s ,  rails, m~t l  s t r ~ ~ c t n r c s  erected or constructed in the city 
~ t r cc t s  1111der a gcnsr:~l grnrlt of n ~ ~ t h o r i t y  to use the streets therefor are 
s1r11jrc.f l o  flrr ptrrn))~orrnf ) m 1 r ~ r ~  nntl tlufy of thc cit?j to repair, alter, 
a ~ d  i ~ ~ l p r o v e  the strtcts. :I$ the city, in its discretion, may deem proper, 
n i d  to ro~ls t r~lc~t  t l l(w~i 11 S(~IKTS and otllcr inlprovcrnc~~ts for tlie public 
htwdit. This par:~monnt pon-cr m d  (111t-y of thc city is clearly govern- 
mcntcrl in its natnre, :lnd, in n ~ a n y  cases a t  least, forms a par t  of the 
?)olic 1, 1)01wrmf t l ~ c  ~n~nlicipali ty.  The decisions hold that  the grantee 
of tlic franchise llas no cause of action for any damage which i t  may 
s u s t a i ~ ~  by arts of the city i n  rcnso~iably .perforn~i~~g i t s  duty in  these 
r c ~ y ~ c ( ' t ~ . ' '  Sre, n l w .  (r'ns Liqht C'o. 11. flew Odrnns. 197 T i .  S., 4 5 3 ;  
P~o,nl, ,  1 .  ( ! , , I I ~ J I V I  TI-. C .  F.  Pn. ,  196 5. V., 516. 

I t  is ~~rarrifrstly rr11c. th:lt ill t l ~ i i  (lay of ~~rnlt i tndinons 111otor vehicles 
and otlicr co111 cyailcw, t l ~ v  safety of the citizen reqnires that street car 
tracks shall be in t l ~ c  center of the street. This is a imiversal custom, 
we bclierc, i n  nc:wl;v all cities mlcl to\vns wlicre street cars are operated. 
w e  are also of opinion t h t  the plaintiff had the right to compel the 
defmdant to pave betwee11 tllc tracks mld tlie onc foot on each side, and 
also to pave the spacc hctn.ccu its tlonhlc tracks. This comes within the 
letter as mcll as tllc spirit of the fr;nwhisc whicll contains the following 
provision: "The space between the tracks shall be kept level with the 
rail, : ~ n d  sh:~ll be kept clean and in  good order ; and whenever the city 
shall pave or nincatlamizc any street occnpicd 1)y the tracks of said 
conqmny, i t  shall be thc duty of said company, at  its o ~ r n  cspense, to 
p a w  or macadamize the space between the tracks and one foot on each 
side of the tracks with like material and in  like manner as the city shall 
pave or macadamize said streets." 

For  the safe and convenient use of the public street it is as much 
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necessary to pave the space between the double track as it is to pave the 
space between each individual track. This authority is not only given 
the plaintiff, we think, under the franchise, but it is a proper exercise 
of the police power. 

I n  Atlanti/. Coast Line z>. The City of G o l d s b o ~ o ,  155 3. C., 358, i t  
is held that:  "An ordinance of the town requiring the plaintiff to lower 
its tracks to a level nit11 the street at the expense of the railroad com- 
pany was a lax-ful exercise by the to~vn of its police power." I n  the 
same case it is said: "A railroad company accepts a charter from the 
State in contenlplation of and subject to the derelopment of the country, 
and with the expectation that cities and towns ~vould require new or 
improved streets across rights of way acquired, and, therefore, by prior 
occupancy a railroad company can obtain no rights which ~ o u l d  impede 
or render dangerous streets of incorporated, towns to x-hom the power 
had been granted, in the exercise of their police power for the benefit 
of the citizens." 

This case was affirmed by the Supreme Court of the United States, 
R. R. v. Goldsboro, 232 U .  S., 548. 

The question was fully considered in the case of New Bern v. Atlantic 
& N. C .  R. R. Co., 159 N .  C., 542. I n  that case the railroad company 
had a right of way through the streets of the city of Kew Bern a t  the 
time the street was a dirt street. Owing to the increased size of the 
city and travel on the street, the local authorities deemed i t  necessary 
that the street should be paved with permanent material to insure the 
public a reasonable use of it. I t  mas held that it was the duty of the 
railroad company to meet the present requirement of paving for the 
use of the city. I n  that case i t  is said: '(When the express considera- 
tion for a franchise given by a city to a railroad company for the latter 
to have a right of way for its railroad through a street is that the rail- 
road shall keep and preserve the street in good order for the use of the 
citizens of the town, the railroad, by operating under its franchise, 
impliedly promises to perform the same obligations in respect to keeping 
up this street as the municipality should owe to its citizens, contemplat- 
ing the grovth of the city and such improvements as would be suitable 
and proper in the future." 

We do not think it necessary to discuss this matter further. The 
overwhelming weight of authority seems to place the liability of the 
defendant beyond doubt. 

Affirmed. 
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I3ills and Sotes-Sryotinble Tnstru~~~ctnts-Ac-tio~~s-Ucfe~~ses-Pi~yment 
-Evitlenc.~.Tudg~rrmts-dppeal and 1.:rro1~-Issues-Verdict. 

Tlicrc were :~llri.;ctiow i r i  the con~yl:~int, in i u ~  action ullon a note, that  
r h t t  111ni1itiff was  n holder for value by entlorscinent, before maturity; 
:1nd the a n s v w  tlc~~ictl  the esecution of the note. and i~llegcil that the 
drfenil:u~t hat1 cstcntrd a prior note to the s;unc payee in a different 
amount which lie 11:ctl paid, on whic~li defense the evidmce was excluded. 
Therc 11-ere only two issues. sul)mittrcl without cscel)tiol~, one as to the 
c'sccution of thc I I ( I~ ( ,  :tnd the other as  to thc. ualidity. of its enciorsement 
to ldni~itiff, u ~ ~ d t ' r  ;~jirecmcnt betwce~i the l~i~rt ies ,  that if thc jury found 
the note suet1 on had been rsecutc.tl by dcftwlant they should End for 
the p1:tintiff in that  i ~ l n o ~ m t :  IIeT(7. no error in the jutlgment accordingly 
~ ~ n r l e r c t l  in l~litii~tiff's f : ~ v o ~  1111011 a11 afhrnli~tive finding of the jury on 
the issue ns to whether dtlfencl:mt had rsecnted the note' sued on. 

. \ I ' I ~ E : \ ~ .  1)y tI t~f(wtl : l~~t  ~ I Y ) I I I  Guioit. .T.. a t  the  ,Ipril  Term,  1920. of 
Skn- I I . n o r ~ a .  

T h i s  ii: a n  action on n not(. l u i d ( ~  seal f o r  $297.37, of date  23 August.  
1913, wcnrcd by a mortgaec, wliich the plaintiff alleges was  executed 
b y  the tl(4tndant to  J .  J .  Thrby ,  and  tha t  i t  mas t ransferred by  indorse- 
ment  to  the  plai~i t i f f  bank f o r  m l n r  beforc matur i ty .  

'I'll(, tl(~fcnt1mlts tlcnirtl thc, r secn t io l~  of the  note  a n d  the  t ransfer  to  
t l ~  p l a i ~ ~ t i f f ,  and  :dlcgetl t h c  e s r c l ~ t i o n  of a note  to said Darb-y on  25  
Scptcwibc~. 191% f o r  $315, as  to xi-liich note  they pleaded payment .  

'L'hry f lwthcr  nllegetl tha t  they 11ave never executed a n y  note o r  mort-  
page t o  1 ) a r l q  except tlir note of fl Septc~nll)cr. 1912. and did not  plead 
p a y ~ n c n t  of tlic note s11ed on. 

T h e  j u r y  rctnrnctl tllc follox-ilig verdict : 
"1. W a s  t h e  note  nnd mortgage described i n  the  coniplaint executed 

hy defcndm~ts,  Josep11 W. TIarriss and  wife, a s  alleged ? Answer : 'Yes.' 
"2. W a s  said mortgage a n d  note assigned t o  plaintiff f o r  value and 

before m n t u r i t ~ ?  A h s w e r  : 'Yes.' 
"3. I f  not, wha t  sum, if any,  i s  defendant, Joseph  TV. Harr i ss ,  in- 

debted to plaintiff'? A n d  i t  being agreed between counsel f o r  plaintiff 
and  dcfcndant tha t  if th(x first issncs should bc answered 'Yes,' t h a t  the  
amount  duc is  $297.27, v i t h  interest f r o m  2 3  August,  1913, un t i l  paid." 

J u d g m e n t  v a s  rendered accordingly, a n d  t h e  defendant  appealed. 

Tt'oocl~rs I i e l lum for p l a i d i f .  
Rodf lcrs  & R o d g e m  f o~ defendant. 

ALLEA. J .  T l i ~  plendingq raise tn-o issnes, one a s  to  the  execution 
of t h e  note  of $297.2i, of date  23 .Ingnst, 1913, b y  the defendants to  
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Darh;v, and the other its transfer to the plaintiff bank, and as no excep- 
tion relates to eitller of thebe issues, the judgment must be affirmed. 

The eridenw of the defendant, excluded by the court, was an  offer 
to p r o w  that  he had paid the iiotc, of September, 1912, and the receipts, 
n.hivh  ere not admitted in eridence, antcclated the note sued on, all of 
tlic eT idence tcmdiiig to the coldusion that  the defendant has settled 
the note of 1912, and has paid two other notes of $75 and $57.50 executed 
by thcm, and l inw paid nothing on the note in  controversy. 

They could not TI-ell claim pnynicnt of a note which they denied 
c x e c ~ ~ t i n g  in  tlic pleadings, and on the ~r i tness  stand, and when, as stated 
in  thc judgment, i t  Tvas "agreed between counsel for  plaintiff and defend- 
ant  that  if thc. first issue slionlcl be answered 'Yes,' that  the amount 
due  is $297.27, nit11 intcrcit from 23 August, 1913, until paid." 

S o  crror. 

1,OUIS GOODMAS r. A. J .  ROBBISS. 

(Filed 27 October. 1920.) 

1. Pleadings-Contracts to Convey Lands-Mistake-Fraud-Equity. 
The defense to an actiou to euforce specific performance of a contract to 

couvey laud, that there was a mistake made therein, or that the plaintiff 
had fraudulentl~ and luaterially changed it, is an equitable one, and it 
is necessary to he pleaded in order to be shown by the evidence. 

2. Deeds and Conveyances-Contracts- Descriptions- Evidence- Parol 
Evidence-MapePlats. 

A description in a contract to convey land, "Farm So. 19,020, in block 
So. . .. of the tract of land subdivided into tracts containing 55 and 56 
acres belonging to Louis Goodman and known as the Swain land," is  
sufficiently definite to admit of par01 evidence of identification, and the 
reqiqtration of the map thereof is immaterial. 

CIVIL ACTIOS, tried before Guion, J., at  Special J u n e  Term, 1920, of 
B R U N S ~ C K .  

F rom a verdict and judgment for the plaintiff the defendant appealed. 

E .  K.  B ~ y a n t ,  George H.  Howell, Joseph W .  Ruark, and C. Ed. 
Ta?ylor for plaintiff. 

Robert IV. Daais and Robert Ruark for defendant. 

BROWS, J. This action is  brought by the plaintiff to compel the de- 
fendant to specifically perform three contracts for  the purchase of land. 
The plaintiff alleged that  the defendant purchased a t  auction sale the 
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lands described in the complaint and after purchasing them he executed 
the contracts. To this the defendant made only a general denial, and 
did not allege the contracts were the result of a mutual mistake, or that 
they had been materially changed after he had signed them. The de- 
fendant admitted bidding in the land and signing the contracts, and his 
defense was a mistake, and that the plaintiff had fraudulently materially 
changed the contracts. 

When evidence mas offered of mistake and fraud, the plaintiff objected 
q o n  the ground that no such defense was set up in the defendant's 
answer, and such defenses must be pleaded before evidence of this char- 
acter would be admissible. The court excluded the evidence, and the 
defendant excepted. 

His  Honor's ruling was correct; an equitable defense such as was 
offered in this case must be pleaded. i l lcLaurin v. Cronly,  90 N. C., 
30; Locklear v. B u l l a d ,  133 N.  C., 260; Rowntree 11. Brinson,  98 N.  C.. 
107. 

I t  is contended that the description in the three contracts is insufficient 
to warrant the admission of par01 evidence. The descriptions are very 
similar. We will give only one: "Farm No. 19,020, in block No. . . .., 
of the tract of land subdivided into tracts containing 55 and 56 acres 
belonging to Louis Goodman, and known as the Swain land." We are 
of opinion that this description is sufficiently definite to enable the land 
to be located. I d  cert ium est quocl certiurn reddi  potest. S i m m o n s  v. 
Spru i l l ,  56 N .  C., 9 ;  Farmer v. B a t f s ,  83 N. C., 387; Rev., 948; Holmes  
v. Sapphire  Co., 121 N.  C., 410; JIoore v. Fowle, 139 N.  C., 51; W a r d  
v. Gay,  137 N.  C., 397. 

The fact that the map was n n t  r~giqtwe;! is immaterin!. CnllZ:zs z(. 
Land Co., 125 N. C., 565. 

Affirmed. 

M. C. RIVENBARK, ADMIXISTRATOR, V. WALKER D. HINES, DIRECTOR 
GESERAL, AXD ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 27 Ocfober, 1920.) 

Enlployer and Employee-Master and Servant-Dangerous Instrumentali- 
ties--Safe Place to Work-Scope of Employment-Kegligence. 

Where an employer at a machine shop, at the dinner hour, connects 
a hose for compressed air used in driving certain implements in the shop, 
to a valve several feet from the ground, on an iron supply pipe running 
down from the roof, that mould otherwise have been harmless, and, as 
was frequently done, therewith dusts off his own clothes, and, at the 
request of another employee, a boy 15 or 16 years of age, both experienced, 
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alco duits off the latter's clothes, ant1 then reclilessly and places 
the rioazlc 90 as to l~eiletrate the boj's body with the compres~ed air, 
cauiing injury and death, the injurioui: act is not Tithin the courie of 
eml)lo~lnciit of the employee cau\inq the injury, and the employer not 
heinr ill default of any duty, ic: not reil~o~liihle for the resulting damages. 
R o b u ~ s o ~  c. Ufg. Co , 165 PI'. C., 493, cited and diitinquished 

C I T I ~ ,  ACTIOS, tried before G u i o n ,  b.. a t  March Term, 1920, of NEW 
HAXOVER. 

From a judgment of nonsuit, thc plaintiff appeals. 

A l l c C l a m v ~ y  & B u r g z ~ i n  for plainf i f f .  
O e o ~ g e  R o z i n f m e  for defendant .  

BROWS, J. This action is brought to recover for the negligent killing 
of the plaintiff's intestate, A. B. R i ~ ~ e n b a r k ,  on 29 October, 1918. The  
evidence, taken in  its most favorable light for the plaintiff, tends to 
prove the follon-ing facts : 

The defendant, Atlantic Coast Line Railroad Company, has a round- 
house and shops in  Wilmington, and in  the roundhouse there are tracks 
upon which engines may be overhauled. Near each of these tracks, 
upon pillars extending from the ground to the roof, there are iron pipes 
containing compressed air  and operated by valves about four feet from 
the ground. There is an air  hose to be used a t  each of these pillars so 
arranged that it may be attached by scren- to the pipe on the pillar, with 
a nozzle a t  the end, to which may be comlected hammers or riveters or 
ordinary nozzles for blowing air .  These rubber hose are usually locked 
up during the night, but, i n  the morning, when the operatives are about 
to begin vork,  they are taken out and laid around near the pipes, bu t  
disco~~nectecl .  When they are to be used, they are taken up and attached 
to the pipe a t  the pillar by screm-ing, and the valve is turned and they 
are  ready for use; and the usual rule is that when an  operative finishes 
a piece of work he turns the valve, shutting off the air, disconnects t h e  
hose, and drops i t  a t  a place where i t  can be conveniently gotten when 
i t  is  necessary to use again. This hose is used by mechanics and their 
helpers for various purposes, such as drir ing hammers, boring holes, 
riveting, blowing dust out of engines, cleaning cars, and so forth, and 
i t  n-as a regular habit of the employees, who had been working in  and 
around engines, tenders, tanks, etc., and became dusty, to clean them- 
selves by blowing themselves off just after quitting work. 

Plaintiff's intestate was a well grown and intelligent lad fifteen years 
of age, and had been a t  work a t  and around this roundhouse, where the 
workmen were constantly using this compressed air  hose. John Walton, 
a full  grown colored man, was a helper, assisting boiler makers in their  

16-180 
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work. Tt v a i  his d ~ ~ t y  to gtxt out the l~ose  and attach i t  to the pipe ready 
for nse. I t  was the hahit of tllc. c~r~ployccq a t  noon to clean rl~cn~sclves 
u p  by tllc 11sc of the air  hose hc.forr qoing to dinner. On thi? occasion 
the colored man, Walton, nllo had frrqncntlp used the air  how for 
blonine himself off, canic ont of a tank, wh(~rc hr  had hwn working 
n-ith nitncqs, F ~ a ~ i l i c ,  Ri~cwlmrk,  :111tl othcrs, :11it1 took t l ~ c  how from 
thc qron~itl,  n h t r c  it hat1 hccn i l l  I I Y (  n short n l ~ i l c  before, a n d  fool; it 
t o  flrr pip0 rrnt l  c l t t a ~ l ~ r d  i t .  ant1 procr~ctld to 1)low the dnir from his 
clotl~cs. .\ftcr TVnltor~ had finiihctl h lon i~ ig  hirnsclf off, thr  i:np, Rivcm- 
bark, stc~l)l)c(l acroii thc pit ant1 witl. ".Toh11, 11low me off." .Tol~n said, 
".\I1 right," and procc~tlctl to (lo it, ant1 nftvr 1 1 ~  had finishctl hloning 
11im off in thc f ro l~ t ,  l:iwril)nrk tnrt~rrl ,  ant1 Walton 1)lcw him off in the 
b:~c.k. nntl, jnit lwforcs I I P  f i l~ i i l~r t l ,  11c ca11~11t Riwnhark  ant1 hcltl the 
no//lc hc,tncm his lcqs, and t l l ~  air  cntrwd hi, lmrlg. Rivcn1)ark hol- 
lcrrtl, "Jo l~n,  yo11 l i n ~ c  killtvl ~rlc." TTc was talicn to the hoipital and 
rlictl ihortlg thcrraftcr. 

nTtx arcJ of o1)ir~ion that tllc, motiol~ for ~ ~ o ~ ~ s n i t  was proprrly : r l l o ~ ~ c ~ l .  
I t  i i  n ~ l l  scxttltd that n h c w  $1 wrvant commits a wrongfi~l  act against 
a t!~irtl person, t11r master is  l ial~lc for the act if i t  i i  eonmittctl i n  the 
scopt, :rntl r n ~ ~ r ~ r  of the s r r ~ p ~ ~ t ' s  cnlployn~cnt, and in furtherance of 
t l ~ r  ~nnitczr's intercity, 11ot otlicrnisr. This  general principle has been 
fnllp tliicnivd n1:tl applied in a n ~ ~ ~ n h c r  of caws by this Court. J a c k s o n  
7:. Tpl. Co. ,  139 K. C., 3-27; P r a r t e  v. B. R., 124 N. C., 93; h 'a~cyer  v. 
I?. R.. 1-12 S. ('., 7 ;  R o h c r t i  I . .  R. n., 143 X. c., 179, and many other 
c a m  ritcd i l l  t h r  11ot:~s to tlloic cni;cxs. rn the. . l a r k s o n  r a w ,  X r .  J z i s t i r ~  
Sl'n77;cr iays : "2\ s c r ~  ant  is art ing in the course of his employment 
wlir~n lic i~ r n ~ n p d  in that which he was employed to do. and is  a t  the 
timc. ahout his nlaitcr's business. I I e  is  not acting in the cowse of his 
employment if he  is engaged in  some pursuit of his  own." I n  the 
R o h c r t s  casr,  Xr .  . l i r<f ice  Ilolce says: "Thc test is not whether the act 
\!*as done while Bradley was on duty or engaged in his  duties; but was 
i t  done within the scope of his employment, and in  the prosecution and 
f~irthcrance of thc h~miness which was given h im to do?" I n  N o t t  v. 
/ T P  Co . ,  73 N .  Y., 543, citcd in the E o h e r t s  cusp, i t  is said: "For the 
acts of a serrarit i n  tllc general scope of his employment, while engaged 
in  his master's b~isincss, and done with a vicn7 to the furtherance of that  
h ~ ~ s i n c i i  ant1 tlict master's intcrcsts, the la t t r r  is responsihl~, whether the 
act be tlonc ncgligrntlp, wantonly, or even millfnlly. The  quality of 
the act tlors not excuse. B u t  if thc employee, without regard to his 
s e r~ ice ,  or to accomplish some purpose of his own, act maliciously or 
w n ~ ~ t o ~ ~ l y ,  thc elnploycr is not responsible." 

A ~ p ~ ) l v i n g  t h c v  prir~ciples to the admitted facts, i t  seems clear that  
thc t l~~fcndants are not liable for the acts of Walton. H e  was not acting 
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for  defendants nor n i th in  the scope of his employment. He had quit 
work to go to dinner, and was blowing off the dust from his clothing a3 
v a s  usual among the employees. Thc  boy, R i ~ e n b a r k ,  n-as familiar with 
this process and asked Walton to blow the dust off his clothes. Walton 
did this, and when the boy tnrnetl his back Val ton  forcibly seized him 
and ~ ~ a n t o n l p  and recklessly blew the air  thro~igh the boy's r ~ c t u r n  into 
his body and killed llim. ITpon t h e  facts Va l ton  was guilty of man- 
slangliter. and had Ilc not died, doli1)tless he nould hare  been punished 
for it.  I n  no v icv  can he 1~ mid to h a w  been acting within the scope 
of his cmplopment or i n  the service of the defendant. The case differs 
w r y  materially f rom R n l ~ i n s o n  0 .  X f g .  CO., 165 S. C., 405. I n  that  
c~lse i t  is ht ld that  where the master negligent1,v left a dangerous ap- 
pliance nndcr coirtlitions likely to inflict a n  injilry on his employee ~vhi le  
engaged in the maqtcr's vork, and consequently another employee is  
injnrctl v h o  has not h e n  inrtrnctcd as to i ts  tlangcrons cliaracter, the 
master iq responsihle in  damages. I n  that  caqc a boy of 14 was em- 
ployed as a "doffer" in the cotton n d l  at Clierryville. K. C. - \ t  night, 
on S May, 1913, nliile ~11g:lgcil in doffing, he stooped orer to pick 11p 
empty 1)obl)ins. ~rllcrcupon Tom Carpenter, a yonth of 15 or 16  pears. 
and n cocmployce in the snnlc mill, slipped up  behind him as lie was 
in a qtoopecl position, :md, placing the nozzlc of a riibbcr hose carrying 
comlxcsscd nir a t  n p r c ~ ~ i r e  of I20 polllids to the square inch near thi' 
rcct i~ni  of the plairltiff, prcsvd the valrc on the end of the nozzle, and 
thus rclcased the cwnlprcwvl air, which entered the rectum nit11 force 
s~ifficient to cmlw plaintiff to drop to the floor i n  great pain, with his  
intestines and loncr ext rmi t ies  permanently torn, ruptured, and man- 
glccl. The  $aid cornprcwtl air  \\ as generated in  deferdnnt's mill, and 
nscil 1 ) ~  ~ n c a u ~  of a vllhlwr hose ant1 no7zle to clean the machines i n  
the mill. 

I t  appcarcd in t.lw c\icle~icc, that tlic air  hose, lligllly charged ~ v i t l ~  
conipressc(1 air, \\:is use11 at cwtain intervals, but vhen not i n  use the 
h o v  v n s  nllonrtl to lic upon the floor. and no effort was made to gnarcl 
or confinc it.  I t  nab  attaclic(1 to a p i y  in the \v:dl, from nllicll it co~~lc l  
be rcntlily ~uiicrewcd and rc~nttachetl n i th  ease. 

Tllc decision in  that  care is 1)asctl 11~011  the well known iloctrii~c of 
l c a ~  i l ~ g  daiipcrons a1q)liancc.s u~~gliart lcd mid nrolind loose wherc em- 
p1oycc.s not acquaintcd nit11 them mag be ilijured. I n  that case the a i r  
hose n as attached to tllc cornpressed air  pipes and all that u as necess:lry 
to r e l m v  the air  of great power a as prcsinre a t  the nozzle. No precau- 
tion wliatcvcr hat1 bccri taken to swure the propcr use of the hose, allcl 
it  TVRS picked up n rd  n d  disastronsly by two boys. I n  that  case Chie f  
J~rstic e ( ' l a r k  says: "In I iew of the terrible poner of compressed air. 
and the v a t l r ~ a l  f c n d c n c y  o f  h o y c  a t  f h e  age  of these  to use a dan- 
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gerous implement of this kind without taking thought of the damage 
which might be inflicted, the duty of the employer to give the plaintiff 
a safe place to work required tha t  the  hose should be  detached w h e n  
n o t  in use." 

I n  the case at bar the air hose mas disconnected when not in  use. and . 

it was disconnected at  the time of this occurrence. Walton picked up 
the air hose and attached it by screwing i t  to the pipe, and then pro- 
ceeded to use i t  in cleaning off himself and the other workmen. Before 
he picked i t  up, the air hose was in a place of safety and incapable of 
injuring any one. Then again, it appears that both Walton and young 
Rivenbark were familiar with the use of the air hose. and that i t  was 
used habitually by the workmen in cleaning their clothes when they 
"knocked off." This is not a case where a dangerous appliance is left 
in a dangerous condition and liable to injure some one. I n  the condi- 
tion in which the hose was before Walton attached i t  to the air pipe, 
it was absolutely harmless. The cause of the boy's death was the wanton 
and reckless conduct of Walton, who forcibly injected the air into the 
boy's body. Walton was not acting in the scope of his employment or 
in the service of the defendant. A case very similar to this, and sup- 
porting these views, is A'irb?~ v. R. R. (-&.), 52 L. R. A. (N. s . ) ,  386; 
Standard Oil Co. v. Anderson, 212 U. S., 215. The principle is very 
well expressed in the case of ~ v a k  v. Krouse,  66 L. R. S., 592, as follows: 

"An act done by a servant while engaged in the work of his master, 
but entirely disconnected therefrom-done not as a means or for the 
purpose of performing that work, but solely for the accomplishment of 
the independent, malicious, or mischievous purpose of the servant-is 
n n t  in  n n y  sonw t h o  ~ r t  nf the  m q ~ t e r ,  fcr the icjnries resn!tir,- t~ b 

a third person from such an act the servant alone is responsible." 
I n  T a r p p e n  v. W e s t a n  Co., L. R. A., 1918, E. 507, i t  is held: "Injury 

by the forcing of compressed air into the body of a workman engaged in  
the performance of his duties, by fellow-employees who use a hose upon 
him in a spirit of fun, does not arise oat of his employment within the 
meaning of the Workmen's Compensation Act." 

I n  Franciska T o m k o s k a  v. Pressed Steel C a r  Co., Workmen's Com- 
pensation Board of Pennsylvania, page 1708, in a case of the sportive 
or malicious use of compressed air, and one very like the case at  bar, it 
is held: "When an employee, engaged in the course of his employment, 
temporarily suspends his work and engages in  play or sport, and while 
so engaged suffers an injury, he or his dependents are not entitled to 
compensation for disability or death resulting from such an injury. 
Such an accidental injury is not 'in the course of employment.' " 

I n  cases under the Workmen's Compensation Act, the English courts 
have uniformly held in the same way. 
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T h e  follox-ing authorities sustain our  posi t ion:  Fitzgerald v. Clarl~ 
& 6'0% (1903),  11 K. B., 706;  B a r ~ ~ e s  v. Colliery Co., Ltd. (1912), A. C.; 
Herbert  v. F o m  cC- Co. (1916),  A. C., 405 ( this  case is  also reported 
411n. Cases, 1916, D. 578) ; Labat t  ( 2  ed.), sec. 924-a, note 9 ;  Gurley v. 
Polcer Co., 172 S. C., 600, and  cases cited. 

T h e  judgment of the Superior  Cour t  is  
-1ffirmed. 

J O H S  W. CRATVFORD, EXECUTOR, ET AL., V. R. R. ALLEK ET AL. 

(Filed 27 October. 1920.) 

Actions-Venue-Estates-Contingent Interests- Sales- Statute* Dis- 
missal. 

Where lands affected with contingent interests are  ordered sold by the 
court under the provisions of Rev., 1590, the court will afford a complete 
remedy in the procecdinr against one buying under its decree, upon 
motion in the cause, and where the purchaser does not comply with 
the terms of sale upon the ground of defective title, an independent action. 
brought in a different county to compel him to do so, will be dismissed 
by the court elc n lc ro  nlotu, and the independent action, having been 
brouqht in another county, cannot be treated as  a motion in the original 
cause. This is especially true in proceedings of this character. where 
the court, under the provisions of the statute, directs the investment of 
the funds. Ch. 259, Laws 1919. Semble, under the facts of this cascl 
the purchaser would acquire a good title to the locus in quo upon paying 
the purchase price as  the law directs. 

APPEAL by defendants f r o m  X e ~ r ,  J., a t  chambers, 1 7  September, 
19.30, f r o m  n'arm. 

T h i s  is  a controrcrsy ~ i i t l i o u t  action to recorer  the  purchase pr ice of 
cer tain lots of l and  situate i n  Raleigh, bought by the  defendant Allen 
a t  a jvdieial sale. 

T h e r c  n7as jntignrcnt i n  fa:or of the plaintiffs, and  the  defendants 
e:cceptd and  appealed. 

Rober f  C .  ,\'frong for pdninti f l .  
.J. P. JIa,lninrj am7 L i f f l e  '6 Barnes for  defendant. 

-ILLEX, J. This  is a con t rorwsp  without action in the Super ior  
C'onrt of V a l i c  County to  recover the amount  bid by the  defendant 
Allen f o r  t n o  lots s i tuate  i n  the  ci ty  of Raleigh. 

T h e  bid n.as made  i n  a proceeding i n  H a r n e t t  County under  section 
1590 of the  R e ~ i s a l ,  which anthorizes a sale of contingent interests i n  
land,  and  the  proceeding i n  17-hich the  sale x a s  made  is  now pending 
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in the Superior Court of Harnett, the last clause in  the decree accepting 
the bid being, "and this cause is retained for further order." 

Under these conditions i t  is clear that the present proceeding cannot 
be maintained, if the same relief can be had in the proceeding in  Earnet t  
County as "Numerous adjudications have established the general propo- 
sition that where relief can be had in a pending cause, i t  must be there 
sought. itfurrill v. Murrill, 84 N.  C., 182, and many other cases." 
Hudson v. Coble, 97 N.  C., 263. 

The authorities are also uniform that a court of general jurisdiction. 
ordering a sale of land, can and will afford a complete remedy in the 
proceeding against one buying under its decree. 

I n  Narsh v. Nimocks, 122 N .  C., 478, in  which an independent action 
was brought to recover the price bid a t  a judicial sale, the Court says: 
"The action must be dismissed. I n  a proceeding to sell land for assets 
the court of equity has all the powers necessary to accomplish its pur- 
pose, and when relief can be given in the pending action it must be done 
by a motion in the cause, and not by an independent action. The latter 
is allowed only where the matter has been closed by a final judgment. 
I f  the purchaser fails to comply with his bid, the remedy is by motion 
in the cause to show cause, etc., and if this mode be not pursued, and a 
new action is brought, the court ez mero motu will dismiss it. This 
course is adopted to aooid the multiplicity of suits, avoid delay, and save 
costs. Hudson v. Cohle, 97 R. C., 260; Petillo ez parfe, 80 N. C., 50; 
Mason 21. Miles, 63 N. C., 564, and numerous cases cited in them." 

This case was approved in Wooten v. Cunningham, 171 N .  C., 126, 
the Court declaring in the latter case that, ('When the bid is accepted, 
---L,.&L..- : A  ----" - - -  1 -  - L  . . .I 1:. - . 
U I I I I L I L c I  II ,YaU iuaut: a b  p u u l l u  "1 p l l v a i e  bale, L'ue c u u r ~  has jurisciicsior~ 
over the purchaser for the purpose of enforcing compliance with it." 

I t  is of special importance that this principle be observed in the sale 
of contingent interests in land as the court approring the sale is, under 
certain conditions, required to compel the officer receiving the purchase- 
money to give bond (ch. 259, Laws 1919), and, "The decree must provide 
for the inrestment of the fund in such way as the court may deem best 
for the protection of all persons who have or may have remote or con- 
tingent interests" (Smith v. Witfar, 174 N .  C., 620), and these duties 
cannot be properly or orderly performed if the purchase-money is under 
the control of a court of another county. 

This proceeding, "having been brought in  another county, cannot be 
treated as a motion in the cause" (Rosenthal v. Robertson, 114 N.  C., 
597), and as i t  plainly appears that the plaintiffs have a complete 
remedy in the proceeding in Harnett County, it must be dismissed. 

If the question was properly presented for decision, we would hold 
the title of the purchaser to be good upon the payment of the purchase 
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price into court, or to a n  officer authorized to receive it, as i t  appears 
that all persons having an interest in the land, vested o r  contingent, a re  
parties to the proceeding in Rarnet t  County, and are  bound by the 
decree, and '(So f a r  as the purc l ia~er  is  concerned, the statute h a ~ i n g  
given the po re r  of sale. ant1 all the partics i n  interest being before the 
court. there is no r m ~ o n  n21y a good title cannot be conveyed to him 
and he is i n  no way charged n i t h  the duty of seeing that  the purchase- 
money is propcrly tlistrihnted. V h ~ n  a purchaser has paid his  bid into 
court, or to thc officers duly authorized to r e c e i ~ e  it, he is  quit of all 
fnrthcr ol)lipation concerning it." Pendlefon z'. SVilliams, 175 N. C., 
"4, a p p r o d  in  Dnrson v.  l1700d, lii K. C., 164. 

I t  would hare  been atlriqahle to institnte the proceedings for sale of 
the contingent interests in T a k e  Connty, ar here the land is situate, but 
this tloes not affect the titlc, as jnrisdiction is  conferred by the statute 
u1'on the Sul)erior Conrt for the sale of snch interests and no objection 
ha. lwm m a d c  to the l lc: lr i~~g in  Harnctt  County. 

This c o n t r o ~ ~ r r f ~  n-itllollt action is 
IX~rnissetl. 

(Filed 27 October. 1920.) 

Contracts,  \Yr i t te~~-EvidenrcPi~ro l  Evidence-Rebuttal- Equity- Es -  
toppel in Pais. 

P:nol evitlence ic atlmic\il>le, in i lcfenv to an  action for cyecific per- 
formnnce of a written contract to convey land. that  af ter  the execution of 
the contract wet1 on, t he  parties had agreed that  a survey of the  lands 
ihoulil be made in  two n7erh\. and the pnrchase-money then paid. and i n  
default  thert.of the plaintiff should lose all  his rights, under the  ~ r i n c i p l e s  
that  parties to a written contract may rewind i t  by par01 or ahnndon i t  
hy matter? in p n i s ;  and that ,  in equity, cuch testimony may rebut, h u t  not 
rnice a wit for specific performance. 

A \ ~ ~ x ~ ~ ,  by defendant from ( ' a l r e r f ,  J . ,  at May Term, 1920, of 
A l ~ k \ l  i \ c  33. 

This is an  artion for specific performance of a contract to convey land 
made 13 Allnil ,  1013. The  defendant admitted the esecution of tho 
contract w r d  upon. but allegcd a parol agreement on 1 7  April, 1915, 
that the snrwy of the property required by the contract should be made 
xiithi11 t u  o n.cc.k+. find the ~ I I ~ C I I : I S P  111011q 1x1s then to be paid, but that 
in drfanlt of the w n e y  being niadr within two weeks the plaintiff was 
to forfeit all rights. 
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The agreement to convey within two weeks was not complied with by 
the plaintiff, and the defendant notified him that the contract was no 
longer binding on the defendant, and on 1 May, 1915, returned to the 
plaintiff the $25 which he had paid at  the time the original contract 
was made. 

The defendant excepted: (1) Because the court refused to let the 
defendant offer evidence to show the abandonment of the contract.. 
(2)  The refusal of the court to let the plaintiff answer the question, "Did 
you not agree that if the survey was not made within two weeks that 
the sale should be considered off 2" ( 3 )  That the court refused to allow 
the defendant to prove by parol the abandonment of the contract. (4) 
For refusal of the court to instruct the jury that "Plaintiff had no right 
under the contract set out in  the complaint to demand of the defendant 
the conveyance of the land until the survey had been made, and i t  being 
admitted by the plaintiff that no such survey of said land had ever been 
made, the jury should answer the first and second issues 'NO.' " 

Verdict and judgment for plaintiff; appeal by defendant. 

Long & Long and Parker & Long for plainti f .  
W .  H.  Carroll and R .  C. Strudtvick for defendant. 

CLARK, C. J. I n  May v. Getty, 140 N.  C., 310, the Court held, citing 
many authorities, that harties to a written contract may by p&ol re- 
scind, or by matters in pais abandon the same. 

I n  Rudisill v. Whitener, 149 N.  C., 439, the Court held that the 
enforcement of specific performance, being an equitable matter, i t  is 
~lwayq a r l ~ i ~ ~ i h l e  tc !hen7 m y  g o d  reaqnn .imEy speciii_c perfernance 
should not be decreed. The matters here offered were comlsctent for that 
purpose, and could have been shown by parol. 

I t  was also error to refuse to permit the plaintiff to answer the ques- 
tion: "Did you not agree that if the survey was not made within two 
weeks that the sale should be considered off 2" I n  Holden v. Purefoy, 
108 N. C., 167, the Court said: "It has long been settled that a parol 
waiver of a written contract under the statute of frauds. amounting to 

u 

a conlpletc abandonment, and clearly proved, will bar specific per- 
formance." 

I n  Herren v. Rich,  95 N .  C., 500, which was an action for specific 
performance on a contract very similar to this case, i t  was held that 
although the.contract was under seal, parol evidence was permissible 
to show any good reason why the equitable relief prayed for should not 
be granted. There are many authorities to the same effect. 

I t  is a principle of equity that parol testimony is permissible to rebut, 
but not to raise an action for specific performance. "While parol testi- 
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mony is not admissible f o r  t h e  p a r t g  seeking specific performance to 
v a r y  or  add  to the  ternis of a wri t ten contract, i t  is  always admissible 
in behalf of a defcnclant rcqiqtirig it." -1Iayer c. Adrian, 77 N. C., 91, 
and  cases there cited, and  citations tEirreto i n  t h e  Alnno.  Ed. T h e  au-  
thorities to this effect a r e  numerous. 

T h e  e r i d m c e  excluded should lmvc 1)cell admitted. I t s  weight a n d  
t h e  effect to be given to i t  was  a mat te r  f o r  the  jury. T h e  motion of 
nonsuit x a s  properly rcfusctl, hnt  fo r  t h e  reasons above given there 
mus t  be a 

N e w  trial.  

(Filed 27 Octohrr, 1020. ) 

1. Municipal Corporations-Cities a n ~ l  Towns-Streets and Sidewalks- 
Dedication-Burden of Proof. 

\Vhcre the dcferltlnnt is in p ~ s e s s i o n  of :i strip of land, clninietl by 
phintiff ti) be n pnblic strcct of the town, for the use of lots he ownq 
thrrein. the h ~ ~ r t l e n  of 11roof is on llim to show his title to the locus in quo.  
otlierwisc h r  must fail in his action. 

2. Municipal Coa.porntions-(:itics and Tolvns-3faps-I'lats-Ststntes- 
Dedication. 

\There tl~ct original owlier of lands plnts them into strrets and lots illid 
caolrvc)r.tlinn to another to lw soltl 1)y lottery, and lots :Ire :1ccortliiig13' 
soltl with rt'ftwncc to the plat. :~nt l  lmtler n priyatc : ~ c t  of thr 1,eqiil:rture 
:I town \vas inc.o~ymr:ltctl of the 1:rnds so soltl, i t  is :l tlediration of the 
strcclts :~ntl l~u l~ l ic  w:IJ's, aplwnrin; 011 the plat, to the il>c of the public. 

4. JIunic.ip;~l Corporatio~~s-('itics and To\\ ns-Streets-Ad\ erse Posses- 
sion-liniitation of Actions. 

Prior to the act of lS9 l  (RPv., ::S9), sulficicnt adverse possession would 
ripen the title to :I strcr't 113 its citisscli : igai~~st  :i rnu~licipnl corporation. 

, I r r~~: i r ,  by plaiutiff f rom .11lc) i ,  J., :it the Febrnnry  Tcrm,  1920, of 
R o s m u x .  
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This is an action to recover a lot of land and to remove obstructions 
therefrom, which the plaintiff alleges is a public street in the town of 
Lumberton. 

The defendant is in possession of the land and claims to be the owner 
thereof. 

The plaintiff offered in evidence a grant to John Wilson, of date 29 
April, 1768, covering the land in dispute. 

John Wilson conceived the idea of giving a part of this land as a 
county-seat and town site and of d i n g  lots by lottery. H e  thereupon 
had a survey made, and a plat on which there were certain blocks and 
lots and streets, the lots being numbered, and he then executed a deed 
to William Tatum and four others conveying the land covered by the 
plat, and authorizing the grantees to conduct the sale of the lots by 
lottery, which was done. 

The deed to Tatum and others is dated 14 A2ugust, 1787, and thereafter 
by Private Act of 1798 the town of Lumherton was incorporated. the 
corneyancc by Wilqon, the platting and sale of the lands being recited 
ill the act, and i t  was mactcd that the said land so laid off be established 
a t o ~ ~ n  ant1 town common agreeable to the scheme and plan thereof by 
the name of Lumberton. 

The plaintiff also introtliiccd a plat w1lic.h it claimed to he the original, 
accompanying the, tl~ctl to Tntnnl and others nnder which the lottery 
was held. 

There was w r y  little if any el idence of possession or use of the street 
by the plaintiff, but the dcfcntlant introduced evidcnee showing that 
he, and thoce ilntlcr whom hc rlairnetl, had been in the atlwrse possession 
-f A L -  1 -: ----  i O P r n  
V L  LLLT lallu D L I I C C :  IUV I .  

Thc following issue was submitted to the jury: 
"1. Ts the plaintiff the owner of the lnntls in controvcrsy and elltitled 

to the immediate possession of the same?" 
This issue was answered in favor of the defendant, under the iristruc- 

tion of the Court, to which the plaintiff excepted. 
There was a judgment for the defendant, and the plaintiff appealed. 

Woodberry Lennon for plaintiff. 
~Wclean ,  Varser, iVcLean (e- ,Stac?/ and XcIntyre,  Lawrence & Proctor  

for clef endant. 

I I E  J The burden was on the plaintiff to show that the land in 
controversy, and now in possession of the defendant, is a public street 
of Lumberton, and if it has failed to do so the action must fail. 

The introduction of the grant to Wilson, and of the deed from Wilson 
to Tatum and others for snlc by lottcry, TI-ith rridence that the two 
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others, and as lots w r e  wltl ni t l i  reference to a plat this would be a 
dedication of the ctrcc,t. a i ~ d  puhlic vays,  appearing on the plat, to the 
use of the public. 

I t  was therefore ncccssary for tllc plaintiff to idcntify the plat under 
~vhieh  lots vcre  .;old, and to slion- that the land in controversy was repre- 

T h e  evidcncc of idcntifiration of the plat relied on ns the original 
may he s~iffieicnt to be sii1)mitted to a jliry, biit it is largely conjectural. 

C. B. Tovnqcntl t c4 f i ed :  "I went in as clcrk of the court of Robeson 
Connty in I q 7 9 ,  and w m x l  about sixteen years. I n  going through some 
old dilapidated recorcis and straigl~tcning n;, things after I qot in,  1 
folultl somethii~g that I wpposc n a s  this map you hand me, only i t  was 
foldcd nn(1 vrapprt l  u p  in neri-papcv. ant1 it lind the original lottcrp 
ticlietz. I t  Tvas a map just like thiz here ~ ~ i t l l  thwe name.. on it, and I 
co~lcluded tlli.; is  the qnrnc rlliilg. Of roi1r.c it 1 ~ s  hrcn ~nloothetl out 
sincc then. I t  v7as similar to this, and foltled up in a dilapidated condi- 
tion in  fat1c.d piccc of n:v-papcr :ml in a c~ipl)oard a r r a n m ~ ~ w n t  in 
there, and had tlie oriqinal l o t t c r ~  tickets. I t  attracted my attention 
hecanv i t  nns  unique for ni(l to ser something of that  qort nrapped u p  
in a little package. and hat1 qomethinp abont drarving lots in the town 
of Lumberton. and somethil~g similar to that, which I take to be the 
same thing. That  T i m  some time in 1 8 7 9 .  They r e r e  supposed to be 
lottery tickets; they had names of lottery tickets and said 'drawing of 
town lots in the t o ~ m  of Lnmherton,' and they were pinned together 
and kind o' tied up, little bits of paper, numbers on them. And 
the map  was similar to this one, and I take it to be the same. Looks 
w r y  m ~ c h  like the nlap I found ; I concluded i t  Tms. I t  was folded up 
and in  a dilapidated condition. >%rapped up in  old faded nerspaper." 

I t  will be noted that  the original plat xTas folded, wrapped in nems- 
papers, and had lottery tickets with it, while the one offered in  evidence 
was "smoothed out," had no newspaper or lottery tickets with it,  and 
the most the witness can say of i t  is he supposes i t  is the original. 

.lssuming, however, that  it  has been identified, what does i t  show? 
I t  is divided into blocks, consisting of four lots each, except a few 

irregular blocks, and the lots are numbered from 1 to 131. The outer 
boundary of these blocks does not include the land in  controversy, which 
is adjacent to lots 116 and 129, which are south of lots 115 and 128, the 
four lots composing one block. 

Streets are laid off on the plat, those running east and west being 
numbered from 1 to 11, and the street north of the block described above 
is F i rs t  Street, leaving the block betreen the street and the disputed 
land. 
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The dispute is not callcd a street on the plat, nor is t l~crc any line 
within three blocks indicating n purpose to leave an opcn spacc for the 
use of the public. 

The town of Lumberton has not opmetl and improvcd it for street 
purposes, although the plat is one huntlrrd and thirty-thrce gcars old, 
and it would be difficult to do so on account of natural conditions. 

The only circumstance favorable to the plaintiff is that the old plat 
is worn away on thc edges, and on its eastcrn sitlc tlwre is a line running 
a short distance, and then disappearing where a part of the plat is gone, 
which might have extended originally across the plat so as to indicate 
a street covering the dispute. 

There is no evidence outside of the plat to strengthen this suggestion, 
and i t  is weakened by the fact that therc is a line in another part of 
the plat which does n i t  extend across it, and by the failure of the plain- 
tiff to use and occupy the disputed territory as a street, and in our 
opinion a line, which may have existed on a plat supposed to be the 
original is too indefinite to establish the dedication of a street, and that 
his Honor was correct in holding against the plaintiff on its own title. 

There is also very little, if any, dispute that the defendant and those 
under whom he claims have been in the adverse possession of the land 
since 1867 under deeds, and i t  is settled in Threadgi l l  v. Wadesboro,  
170 N.  C., 643, in  which the authorities relied on by the plaintiff are 
reviewed, that title to land could be acquired against a municipal corpo- 
ration prior to the act of 1891 (Rev., 389), by adverse possession. 

I f  not, why pass the act? 
No error. 

CIVIL HAYES v. WILLIAMSON-BROWN LUMBER COMPANY. 

(Filed 4 November, 1920.) 

1. Deeds and Conveyances-Adverse Possession-Presumptions-Outer 
Boundaries-Boundarie6Title. 
When, in an action of trespass quare clausurn fregit, the plaintiff's evi- 

dence tends to show that he and those under whom he claims, have been 
in sufficient adverse possession of a part of the locus in QUO under a paper 
chain of title antedating that set up by the defendant, an adjoining owner, 
who had about two years prior to the commencement of the action entered 
upon the lands and had cut timber therefrom, claiming that the plaintiff's 
deed did not cover it, and the evidence thereon is conflicting : Held, an in- 
struction is correct, that the rights of the parties depended largely on 
whether the boundaries of plaintiff's deed, by correct location, covered the 
lgnd in dispute, under the principle that when one enters possession of 8 
part of the lands within the boundaries of his deed, claiming the ownership 
of the &hole, there being no adverse occupation of any part, the force and 



S. C.] FALL TERX, 1920. 253 

effect of such occupation nil1 be extended to the outer boundaries of hi.: 
deed. and his uufficient adverse posse\<ion will ripen his title to the whole. 
R a y  o r211dcrs. 164 K C ,  311, cited and applied 

The principle that extends the pos\e%ion of one entering a part of the 
land.; nithin the bonnclnrie~ of hiu clred, or to the outer boundariei therein 
qiven, is not affected by the fact of a casual entry of a wrongdoer, nor by 
a lappnqe cleated mere13 h: n line of deeds covering the land, without 
mow, nhen the ol?~min: clccrls do not contain the true title. Cz~rrbe v 
Gilchris t ,  147 N .  C . 648, cited and applied. 

CIVIL ACTIOK of trespass quare  clausum f reg i f ,  tried before A l l e n ,  J., 
and a jury, a t  I h ~ g u s t  Term, 1919, of C o ~ u x ~ u s .  

On issues joined, the jury r~i ldcred  the following verdict: 
"1. I s  the plaintiff the on ner of the land in  dispute? Answer : 'Yes.' 
"2. Did the defenclant ~rrongfully and unlawfully enter upon said 

l m d s  and cut and remove the timber therefrom, as alleged? Answer: 
'Yes.' 

"3. T h a t  clamagc, if any, is the plaintiff entitled to recover of the 
defendant ? d n s ~ v e r  : '$156.25, interest to be added.' " 

Judgment on the rerdict for plaintiff, and defendant excepted and 
appealed. 

Schulken, L o c e  LC. S1'1~~~11r.en and Dona ld  J I r R a c k a n  f o r  plainti f f  
L. V .  G ~ a d y  a n d  I$. L. Lyon f o r  de f endan t .  

HOKE, J. On  the tr ial  plaintiff offered in  evidence a line of deeds, 
beginning in 1829, the last one purporting to convey the property to 
Sallie Hayes in 1872. There was also testimony on the par t  of plaintiff 
tending to show that Sallie Hayes died in  1880; that  plaintiff was her 
child and heir a t  law, or one of them, and that she and those under whom 
she claims had been in  the actual occupation of the land, asserting owner- 
ship under these deeds,  ha^ ing k11on.n ancl risible lines and boundaries, 
and including the loczts i i ~  q u o  for fo r tyn ine  or fifty Fears; that  about 
two years before action instituted, defendant company had entered on 
forty or fifty acres of the land ancl wrongfully cut the timber therefrom, 
amounting to about one hundred thousand feet, etc. 

Defendant put  on evidence a deed from J .  B. Williamson to the com- 
pany, dated in  1907, for a large tract of land, also a deed from the 
sheriff of the county to said Williamson, dated in  1904, purporting to 
convey the same tract pursuant to a tax sale in which the land therein 
conveyed x7as sold for taxes as the property of d b r a m  Vann, and deeda 
therefor to this h b r a m  Vann, dated in 1854 and 1855, and offered testi- 
mony tending to show that  plaintiff's deeds did not cover the land in  
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controversy, but that same was in the deeds held by defendant; and 
further, that the amount of timber cut was not near so great as plaintiff 
claimed. 

Upon this, the opposing evidence of the parties, his Honor, in  sub- 
stance, charged the jury, among other things, in reference to the claim 
of ownership and possession of property on the part of plaintiff, that 
when one entered and occupied a tract of land, asserting ownership under 
deeds having known and visible lines and boundaries, the law would 
ordinarily extend the force and effect of his possession to the outer 
boundaries of his claim as set forth in his deeds, and on the facts in  
evidence, if accepted by the jury, the determination of the rights of the 
parties would depend largely on whether the boundaries of plaintiff's 
deeds by correct location covered the land in  dispute. This ruling of 
the court is in accord with our decisions on the subject, and under i t  
the jury, accepting plaintiff's version of the controversy, have rendered 
a verdict in her favor, and we find no valid reason for disturbing the 
results of the trial. Ray v. Andew, 164 N .  C., 311-313; Simmons v. Box 
Co., 153 N.  C., 257; Currie v. Gilchrist, 147 N.  C., 648; McLean v. 
Smith ,  106 N.  C., 172; B y n u m  v. Thompson, 25 N. C., 578; Osborne v. 
Ballew, 34 N. C., 373; Myrick z.. Bishop, 8 N.  C., 485. 

I n  Ray  v. Anders the principle is stated as follows: "It is the estab- 
lished principle in  this State that when one enters on a tract of land 
under a deed having known and visible lines and boundaries, and occu- 
pies any portion of the tract, asserting ownership of the whole, there 
being no adverse occupation of any part, the force and effect of such 
occupation will be extended to the outer boundaries of his deed, and if 
o,nl..":,7, ",A nnn+:n..n..n P-.. n,-r,n Il?.nn,\n.-+:--, -7-,no +L-  +:el- L-.:.., n..+ 
u a v l u u r  v b uuu b w u u r u u v u u  L U *  ubr blr  u v u u b u u u r  r b J b c l ~  u, u u b  b l u r ,  w u r  

of the State, such possession will ripen into an unimpeachable title to 
the entire tract. Simmons v. Box Co., 153 N.  C., 257; Currie v. Gil- 
christ, 147 N.  C., 648." 

These and other cases hold further that the operation of the principle 
is not interfered with by the casual entry of a mere wrongdoer, nor by 
a lappage created merely by a line of deeds covering the land without 
more, unless these opposing deeds contain the true title. Thus, in  
Simmons v. Box Co., supra, i t  was held, among other things : "That one 
in  the exclusive possession of a tract of land can maintain trespass quare 
clausum fregit against the casual entry of a mere wrongdoer even beforc 
his title matures," and further, "That the principle of constructive pos- 
session operates only in favor of the true title, and the force and effect 
of an actual and exclusive occupation of land is not interrupted or 
impaired because of a deed of some adjoining claimant under an inferior 
title extending its description so as to overlap the lands thus held." 
And the well considered case of Currie v. Gilchrist, supra, is in  full 
approval of these positions. 
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Under  these principles correctly laid down by the  court,  the jury, as 
stated, have establis2led plaintiff's t i t le a n d  r ight  of possession to the  
outer  boundaries of her  deed, covering the land  i n  dispute, ancl this  being 
true, the  clncqtion of n h e t h e r  plaintiff Iiad bren wen i n  t h e  actual  physi- 
cal possession of t h a t  port ion of her  property, t h a t  being a question 
eschidctl Ir)y his Honor  hecomes immaterial .  

TTe fintl no crror  i n  t h c  t r i a l  of the cause, a d  judgnlmt  fo r  plaintiff 
is affirmed. 

T o  w r o r .  

C.  C. HAGGARD T. J .  II. 3IITCHELL. 

(Filed 4 Sovernber, 1070.) 

1. Municipal Corporations-Citieq and Towns- Streets- Maps- Ease- 
ments-Actions. 

The purchaser of a lot abutting on an open space \hewn on a plat. lay- 
ing off the lands of the owner into btreetz, etc., may maintain an action 
in protection of his proprietary richts in the open space. by sholTing that 
he had purchaqed lTith reference to the map under assurance by the owner 
that such space should be left open for the use and benefit of his own lot. 
arid of thoqe uimilarlj situated, and the remedy, on pertinent findingr, by 
injunction, mandatory or otherwise, is open to him. 

2. Same-Dedications-Lil~~itations of Actions-Adverse Possession. 
Where an action inrolres the issues as  to whether the plaintiff had the 

right to the uze of an open space abutting his property by dedication of 
the original owner, in dividing his lands into streets. parks, etc., and 
selling the lots with referrnce to the plat, etc.. or by adverse user by the 
puljlic for twenty years, on a verdict of both of these issues in the affirma- 
tive, the result of the trial will not be disturbed unless the defendant can 
show error both on the findinq of a dedication and of adverse user for 
twenty years on the part of the public. 

3. Instructions-Appeal and Error-Harmless Error. 
The charge of the court to the jury should be construed as  a whole in 

the same connected way as  it  mas given, with the presumption that the 
jurg has not overlooked any portion of it ,  ancl when. so construed. it  
presents ,the law fairly and clearly. the judgment will not be rever.erl 
because some portion might be regarded as  erroneous. 

4. Municipal Corporations- Cities and Towns- Dedication- Streets- 
Easements-Acceptance-Instructions. 

Where there is  evidence to support the charge of the court to the jury, 
in effect, that the original owner of lands platted i t  into streets, open 
spaces, etc., and sold the lots with reference to the map and under assur- 
ance that these streets and spaces were to be left open for the use of the 
purchasers, with the intent to so dedicate them, and a purchaser of a lot 
abutting on one of these open spaces bought upon such assurances and 
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with reference to the map: Held, on a verdict of the jury in the affirma- 
tive, and under a correct charge to the jury, when construed as a whole, 
an irrevocable dedication of the disputed open space is established so far 
as the seller is concerned, whether the general public has accepted and 
acted upon it or otherwise. 

5. Municipal Corporations-Cities and Towns-Streets-Public User- 
Limitations of Act ioneAdverse  Possession. 

An easement in an open space on a street may be acquired through open, 
uninterrupted, or continuous occupation and enjoyment adversely to the 
original owner by the public for twenty years, when the occupation is so 
general and of such a kind as to permit the inference, and apprize the 
owner, that the public has assumed control of his property and is eser- 
cising it as a matter of right. Kmznedy v. Williams, 87 N. C., 6, cited, 
distinguished, and applied. 

6. Same-Evidence-Nonsuit-Trials. 
Evidence, in this case that the plaintiff bought a lot of defendant shown 

by him, or his agent, on a map made for the purpose of sale and with 
reference to the plat. and upon assurance that a space left open thereon 
should be kept open for the public use; that for twenty years or more the 
public had continuously used it, with evidence of ownership by the munici- 
pal authorities, etc., is Hcld sufficient upon the issue as to whether the 
locus in quo had been in public use, occupation and enjoyment as a matter 
of right, for more than twenty years, and to sustain a judgment in plain- 
tiff's favor upon an affirmative finding on that issue. 

BROWN, J., dissenting; ALLEX, J., concurring in the dissenting opinion. 

CIVIL Acnox, tried before Devin, J., and a jury, a t  April  Term, 1920, 
of HERTFORD. 

The  action is instituted by C. C. Haggard, present owner of a store 
abutting on a street and open trianguiar space i n  the town of Ahos'kie 
on- the western side of the present Atlantic Coast Line, formerly the 
Norfolk and Carolina Railroad, to restrain the defendant, J. H. Mitchell, 
from fencing u p  said space, and otherwise interfering with the use of 
same on par t  of plaintiff and general public. There were facts on evi- 
dence tending to show that  prior to 1893, defendant, J. H. Mitchell, and 
his brother, J. A, subject to a life estate i n  their father, Col. George 
Mitchell, owned a tract of land in  the vicinity where the town of Ahoskie 
now stands; that  the Atlantic Coast Line Railroad, then the Norfolk 
and Carolina, was built through the land, running north and south, o r  
near that. Several lots had been sold and improved by the purchasers, 
lying on the east of said railroad; that  i n  1890 the railroad had bought 
a lot on the western side for use as  a station, and thereafter plaintiff 
claimed and offered evidence tending to show that  i n  1893 he and others 
had bought, and defendant, through a n  agent, A. J. Parker,  had sold, 
lots in a block on the western side of the railroad, plaintiff's lot being 



extentling frorll wit1 lots to th t~  railroad; that nt tirtif~ of plaintiff'q pur-  

I)cfix~~tlant c>laiillctl, ant1 offercat1 t~vidcncc in support of. his position, 
that  the lots had not hccn sold by plat or other representations as to 
ket ping this cwtirc q):lw open. 11ut tlic plat s l lowd that a street of sixty 
feet witlth was c.o~~tcwipl:ltcd by a liuc tlir~rcon a t  the time, and thcl 
remainder of this sp:m n small trialignlar piece of grouiid nearest the 
railroad. 11;~s I ~ C T  cr h e w  ran\ eyccl or dcclicatetl by defelldant or any one 
for him. 'l'liere ~ v a s  also claim and evicle~~ce by the defcwcla~~t to the 
cffcct t l ~ t  tlicrt, lind hceu ~ i o  a d w r s i ~  occupation of tliis triangular spncc 
on the part  of the pltblic, hut defe~irlant and others had beell ~n ide r  thc 
impress io~~  that it waq COI rre(1 by th t~  tlccd to the railroad for the station 
place until the latter part  of 1915. ~vlieii a survey disclosing that the 
plat ill dispute n-as 11ot inclutletl ill the, railroad lot. Defendant asserted 
title a11d tmtcrcd. 7'lwre n as e~idcncc ,  further, for plaintiff that  neither 
defendalits, nor ally one for them, 11atl listed tliis lot in dispute or paid 
taxes thereon or niade ally claim thereto since IS90 or 1893, until the 
latter part  of 1913. as stated. I t  appmred also that the life tenant had 
died beforc suit bror~ght, a d  tlcfe~~darit lint1 acquired the right of his 
brother; that the in tcr f~rcuce  complaiiled of ~ a i :  by defendant, J. H. 
Mitchell, his 1)rotlier 11ot having becu made a party, or making any 
present claim to the property. 011 issues snbmitted, the jury rendered 
the following verdict : 

"1. H a s  the defenda~lt heretofore dedicated to the public use the 
triangular-sllaped piece of land dcscribed in the pleadings in this cause ? 
-Inswer : 'Yes.' 

"2 .  H a s  the public been in  the use, occupation, and eiljoyment as a 
matter of right of the said triangular lot of land for more than t m n t g  
years prior to fellcing same by defendant? -1nsn-er: 'Yes.' " 

Judgment on the verdict for plaintiff and defendant excepted and 
appealed. 

D. C .  Barnes, F .  S. Spruill, and J17in.ston ct? Xatthews for plaintiff. 
W .  D. Boone, Stanly Winborne, and S.  Brown Shepherd for defendant. 

17-180 
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HOKE, J. I t  appearing that plaintiff onms and has improved the lot 
abutting on the open space in dispute, the authorities are to the effect 
that he has such a special interest as to entitle him to maintain an  
action in protection of his proprietary rights, and that on pertinent 
findings the remedy, by injunction, mand:~tory or otherwise, is open tq 
him. Ke~js I>. Alliqood, I ' i8  S. C.. 1 6 :  Pmi f t  u .  Hethr l l ,  174 K. C.. 
454; illc-llanus v. R. R., 150 N. C., 65.5. 

a rerdict on either issue being sufficient to uphold the judgment, 
the results of the trial will not be disturbed. unless the defendant is able 
to show error both on the finding of n dedication and that of adverse - 
user for twenty years on the part of the pilblic. I t  is urged for error 
in the determination of the first issue, an excerpt from his Honor's 
charge, as follows: "If you find from thc cvidcnce and by the greater 
weight thereof that the defendant Nitchell, the then owner, caused, or 
permitted, a memorandum plat or map of the lot of land to be made 
and exhibited to the purchaser of the lot nom owned by plaintiff, and said 
purchaser bought the said lot according to the may the said map or plat 
showed the same with streets and vacant space in front thereof, and such 
map or plat so showed such streets and vacant place in question, and the 
purchasers relied upon showilig the streets arld Sacant space thereon, 
then that would be a dedication of the said street and vacant place to 
the use of the public and to purchaser of the lot now owned by plaintiff, 
and defendant having once made such dedication could not recall the 
same, and if you so find, you will answer the first issue 'Yes.' " 

I t  is the accepted principle with us, applicable to the trial of causes 
and the court's instructions to the juries therein, "that the charge should 

. I  1 Le C V U ~ L U ~ I ~ U  i t b  a w2ule ill ihe b i t m e  C U I I I I ~ U L ~ ~  w a y  ill which i~ wab 
given, and upon the presumption that the jury did not overlook any 
portion of it. If ,  when so construed, it presents the law fairly and 
clearly to the jury, i t  will afford no ground for reversing the judgment, 
though some of the expressions when standing alone might be regarded 
as erroneous." This position taken from Second Thompson on Trials, 
see. 2407, is recognized as sound and just in reference to criminal causes 
in  S. v. Exum, 138 N. C., 599-619, and as to civil suits in  Komegay z!. 
R. R., 154 N. C., 389, has been again and again approved and applied 
in  our decisions, and in this record is in  full support of his Honor's 
instructions on the first issue. 

After explaining to the jury the nature of the controversy, and signifi- 
cance of the two issues, submitted, the entire charge of the court more 
directly pertinent to the question is as follows: 

"Now, upon this first issue, it is admitted by all the parties that in  
1893, J. H.  Mitchell conveyed to the plaintiff and to his brother a certain 
lot of land described as fronting 30 x 70 feet, described in the conveyance 
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as bounded on the east by the street running between said lot and the 
railroad, and referred to in the description as lot No. 10 on the mem- 
orandum plat, i t  is admitted by both parties that A. J. Parker was agent 
for the defendant for the sale of those lots, and that  -1. J. Parker made 
a plat or memorandum plat shor ing  the subdivisions of the lots. 

"There is a coutrorersy between the parties as to what this map showed 
in detail and as to what acts TTere said and done by the parties, so that  
upon consideration of this first issue, if you find that the defendant, or 
his duly authorized agent, sold tlie lot to the plaintiff by reference to 
the map, and which v a s  exhibited, and the map showed the subdirisions 
into blocks and streets, and showed the street and vacant space open 
bctveen the lot and railroad, and represented that the street and racant  
space inciicated on tlie map v7ere to be kept open for the purpose of the 
public, and the plaintiff, relying on that, purchased the lot-this was 
and would continue to be a pnblic strcet to the railroad, and if you find 
that  i t  was so by greater weight of the evidence, you will answer tllc 
first issue 'Yes.' But  in consideration of the qncstion that a dedication 
may be by express language, reserration or conduct sho~ i ing  an  intention 
to dedicate, such condnct may opprate as an express dedication, as when 
a plat is made showing streets and open spaces, and by shoxing that the 
map was used and referred to in  the negotiations. The  acts and declara- 
tions of the landowner indicating his intent to dedicate his land to the 
public use must be unmistakable in their purpose and decisive in their 
character, to have that effect. The intention to dedicate must clearly 
appear, though such intention may be shown by deed, by words, or by 
acts. I f  by ~ ~ o r d s ,  the words must be unequivocal and without am- 
biguity. If  by acts, they must be such acts as are inconsistent and 
irreconcilable nit11 any construction except the assent of the owner to 
such dedication. That  it makes no tlifferencc if the legal title to the 
triangular shaped piece of land in  dispute should turn out to be in 
Mitchell, he could still have paper title to the land and the public hare  
a n  easement in it, provided i t  be acql~ircd in the way allowed by lam. 
T h a t  the acquiring of an  easement. in a itwet or public square can be 
by deed, by special dedication, or by use adversely for twenty years. I t  
may be by express language, or by conduct showing an intention to 
dedicate, as when a plat is mailfa showing streets, alleys, or public 
squares, and land sold either by express reference to such plat, or by 
showing that  they were used and referred to in the negotiations. If  you 
find from the evidence, and by the greater weight thereof, that  the 
defendant Mitchell, the then owner, caused, or permitted a memorandum 
plat or map of the lot of land to be made and exhibited to the purchaser 
of the lot now owned by plaintiff, and said purchaser bought the said 
lot according to the may the said map or plat showed the same with 



260 I N  T H E  S U P R E M E  COURT. [I 80 

streets and vacant space in front thereof, and such map or plat so showed 
such streets aiid vacant place in  question, and the purchasers relied upon 
showing the streets and vacant space thereon, then that  would be a dedi- 
cation of the said street and racant place to the use of the public and 
to the purchaser of the lot now owned by plaintiff, and the defendant, 
having once made such dedication, could not recall the same, and if you 
so find you mill answer the first issue 'Yes.' That  if the jury find from 
the evidence, and by its greater weight thereof, that the  defendant, o r  
either of them, caused a memorandum plat or map of their lands to be 
made, and on such memorandum plat or map there were streets and a 
public square laid off, and either they or their agent Parker,  under their 
authority, in selling the lot to plaintiff and his brother, known as lot 
No. 10 of such memorandum plat, exhibited the map or plat to plaintiff, 
or those under whom he claims, that  the space between his lot and the 
right of way of the railroad was to be kept open and remain open for the  
public use, and relying on such statement plaintiff bought the lot and 
took the deed written by Parker, and afterward signed and acknowledged 
and delirered by defendant arid those acting with him, then that would 
be x dedication of the open space to the use of the plaintiff and t h ~  
public, and defendants would hare  no right to take possession of t h ~  
space and fencc the same, and if you so find, you would a ~ s w e r  'Yes' t o  
the first issue." 

I f  i t  be conceded that the excerpt from this charge objected to is not 
sufficiently definite in requiring that the sale should be made in reference 
to the plat showing thereon a vacant space "to be left open," when the 
charge is co~~siclcred as a whole and in reference to the whol~some prin- 
n:nl,, U . , A ,  A ,  ,, ,--.. tk - A  .. 4 G, n;d parti,ii?a:lj; h i h  &at wL;& i111111ediatel~ 
and follows the portion c w q t r d  to, mc think i t  suffieie~~tly a i d  clearly 
appears that  the jury were instructed in effect that  i n  order to a dedica- 
tion by plat, and assurances in reference thereto, i t  is required that the 
sale should be made in reference to thc plat, showing the streets and 
opcn spaces, and under circlimsta~~ces showing also an  intent to dedicate 
the same, and the jury must h a ~ e  so understood it. Whcre these facts 
are accepted by the jury, a d ,  uncler the charge, they h a t e  been so re- 
ceived arid established by the verdict, thc decisions apposite are to the 
effect that i n  so f a r  as the defendant is concerned there has been a n  
irrevocable dedication of the dispntcd space, and this whether the general 
public has thus'far accepted and acted on i t  or otherwise, and the defend- 
ant  has therefore been properly restrained. See W i t t s o n  v.  Dotoling, 
179 N .  C., 542, and cases cited. 

I n  regard to the second issue, the court held in  effect that a public 
easement could be acquired t h o u g h  an open, uninterrupted, continuous 
occupation and enjoyment for twenty consecutive years, adversely and 
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as of right, and submitted the question to the jury whrtlicr the user and 
occupation by the public of this way or place had been of the character. 
and for the time required, and we are of the opinion that this ruling of 
his Honor is i n  accord with the true si~nificance of onr tlccisio~ls on thc 
subject, and that  the cause has been properly submitted to the jury on 
the issue. Theso dccisions recognizing that a square or public place is 
substantially a part  of the public highway, and subject to the same 
general principles, are to the ~ f fec t  that such an easement can be acqnired 
by adverse user when the occupation is so general and of such a kind as 
to permit the inference and apprize the owner that  the public has as- 
sumed control of his property and is exercising i t  as a matter of right. 
S. v. Haynie, 169 S. C., 277; Snociden 1.. BPU, 159 N .  C., 497; Tise v .  
Whifaker, 146 K. C., 374; Sfale 1 ) .  Erlsfman. 109 N .  C., 785; 8. 7 ) .  Lonq. 
94 N. C., 896; Kenn~dy  1' .  TT'illiams, 87 PIT. C., 6 ;  B o y d e n  v.  _Ichenbach, 
86 N. C., 397; 8. c., 79 K. C.,  339; Cmmp 7'. Jlims, 64 S. C., 767; S. r.. 
McDaniel, 53 N .  C., 254. 

I n  some of the later cases on the subject, i t  is  recognized tliat the 
existence of a public way may not be inferred by the mere user on the 
par t  of the people of a commnnity for twenty consecutive years, but 
there must be evidence furthcr that such user is  openly adverse and not 
permissive, and in one of them, K ~ n n ~ d y  I > .  Williams, intimatioil is 
given that  there should he some proof of recognition of the highway on 
the par t  of the public authorities, as by the appointment of an  orerseer 
and hands, and the working of the road as a public charge. I n  this 
last case, howerer, the road in question had only been open and used for 
about six years, and ~ ~ h i l e  the case is undoubtedly re11 decided, this 
reference to a norking by an  orerserr aild liands is  only by way of sug- 
gestion on the part  of the nblc and lcarned judge ~ h o  wrote the opinion, 
and it n a s  by no nicans the effect and intelltion of that decision to hold 
that  in order to establish a public way by user, therc. must be direct 
proof of formal rccogrlition by the pithlic authorities having cllargc of 
the matter. but such rccognitioil and othcr essentials could be inferred 
from the occupatioii itself, when infficiently gcricral and of an catelit and 
character as to permit the i~lferellce as stated that the public had assumed 
control, ant1 v-cw t ~ s ~ r c i s i l ~ g  it all\ e r s ~ l , ~  and as of right. Aiccordingly, 
i n  the subsequelit case of S. P. Eusfman, 109 S. C.,  755, indictment for 
nuisance in obstructing a public sqnart, it  was expressly decided that  a 
public square was ill cffcct a part of the public highway; that the ap- 
pointment of an  overseer and hands was not an  essential, and in this and 
sereral of the othcr authorities cited, it  is fully recognized that the 
existence of a highway can be established by other facts showing adverse 
user on the part of the public. Thus, i ~ i  S. c. Haynie, the correct geli- 
era1 principle is stated as follows: "I11 order to establish an  easernent 
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for the public use over the lands of a private owner, there must be a 
dedication thereof by the owner, and an acceptance on the part of the 
proper authorities, or acts on the part of both which would, expressly 
or impliedly, amount thereto or presume a grant, or an acquisition 
thereof for the public use in some legal and recognized manner. Rev., 
3784." 

And in 8. 7). Long, 94 N. C., 896, indictment for obstructing public 
square, it was held, among other things, that, "An easement in land may 
be presumed from long, continuous, and uninterrupted enjoyment, and 
its abandonment and discontinuance may be presumed from nonuser and 
obstructions acquiesced in, and submitted to without resistance, for a 
period sufficient to raise such presumption. This applies to public as 
 ell as prirate easements." 

,Ippellant does not seriously contend that there is error as a legal 
proposition in the charge of his Honor on the second issue, but i t  is 
insisted that under this ruling there is no evidence to carry the case to 
the jury, but, in our opinion, such an objection is without merit. 

From a perusal of the record and facts in evidence, it appears that in  
3893, more than twenty-two years before the alleged interference by 
defendant, one A. J. Pgrker, acting as defendant's agent, sold a number 
of lots on the west of the railroad at  Ahoskie; that this sale was madr 
and lots bought and paid for and improred by plaintiff and others in 
reference to a memorandum plat, showing this disputed property was to 
be left open as a street, and that in the negotiations, verbal assurances 
were given to that effect both by Parker, the agent, and defendant him- 
self, and that this plat having this significance was one of the principal 
i r . d x e m e c t s  fc'r pkictiff nc:! e t h e r s  t e  h q .  T h e s e  facts arc r,ct cc:r 
referred to as tending to show a voluntary dedication by defendant, a 
question that has been submitted and determined on a separate issue, but 
as tending to show the character of the user by the public, and pertinent 
to the second issue. That after such sale, the space, a great part of 
which has been an old public road, was left open and generally used by 
the public, both in vehicles, and on foot, and the right to do so had 
never been questioned or interfered with by defendants or others. 
Parker, the agent, testified that i t  was left open as a part of the streets, 
and was used as such. C. C. Haggard, plaintiff, testifying as to defend- 
ant's assurances, said that he bought in reference to the plat, and at  the 
time. J. H. Mitchell, defendant, pointed out to plaintiff the lot and 
the street, and that the latter extended to the railroad, and further, that 
but for such representation he would not have purchased. Also, that 
Parker, the agent, told him that his lot would be a desirable one because 
of this open space from its front to the railroad, and that there would 
be no obstruction between witness and the railroad. R. J. Haggard, as 
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pertinent to this issue, testified that the space n a s  used by the public 
going to and fro, that  neither J. H. Mitchell or any other individual 
exercised any control orer it, no more than any other street of the town; 
that  the public used this as they did all other streets. J. 9. Copeland, 
among other things, testified that  he had known this place for sixtv 
years;  that  there was an old road through this disputed space; that the 
town cleaned off the streets and straightened them up ;  that  this triangle 
had been w e d  by the public to pass back and forth, and used all the 
t ime; that  it had never been listed by defenclant for taxes unless he had 
included it as a part  of his farm. J. Powell, another xitness, said tha t  
this piece of land had been used by the public until J. H. Xitchell fenced 
it u p  in  1915. and before that  time no one had esercised control orer  
it except tlie general public. That  part  of i t  being a low place, witness 
and Parker had hanled trash in  there, and the tonn  had paid for it.  

Llnother witness testified to tlie tovn's har ing  had brickbats hanled 
there to fill it  in. There was other testimonv to the effect that  in 1896 
the comnlissioners of ,Ihoskie had formally adopted a plat shon-ing the 
streets of the tovn and describing this disputed land as an  open space, i n  
this respect, an csact copy of the plat, by which the agent, Parker,  had  
sold, and plaintiff had purchased the property. ,Inother 11-itnrss, H. TV. 
Stokes, testified that  he had lircd in  Ahoskie for t m n t y  ycars. and had 
been secretary and treasurer from 1911. That  the town had put a night 
light on this place, and had given the light and power company, and 
the Western L-nion the right to erwt  their poles upon it. That  they had 
also paid for having dirt hauled on the lot as they did on other streets; 
that  it  had been used by tlie public, and by parties going to and corning 
from the station in  any dircction they wished, and no pfmon had erer  
made any claim of ovnership to i t ;  that in the minds of all it  was 
regarded as  a street, and known as Railroad Avenue. 

Throughout the record there is, to our minds, plenary evidence that 
the town authorities i n  acceptance of defendant's alleged offer. had  
continuously used this space as a par t  of the public streets of the town, 
adversely and of right. That  during all of that  period from the sale i n  
1893 till some time in 1913, defendant had neither made any claim nor 
exercised any control over the property or listed it for taxes, and on the 
record, the court couId only have rulcd that  this issue also be referred 
to the jury for decision. From the entire facts in evidence, the T-edic t  
fo r  plaintiff is fully justified on both issues, and, in our opinion, it is  
eminently proper that  both the public and the abutting owwrs  shall be 
protected from further molestation in the due enjoyment of their estab- 
lished rights. 

K o  error. 
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Baows,  J., dissenting: This action i~~vo lves  the right of defendant 
to a triangular lot of land in the town of ,Ihoskie, which the plaintiff 
claims was dedicated to the public by virtue of a certain map  from 
which lots a re  claimed to have been sold, which map it is contended 
shows a vacant space across the street betweell the lots of the plaintiff 
and others and the railway station and railroad. The  original map  
appears to have been lost arid the map offered by the plaintiff is  made 
from recollection of witness Parker,  who originally sold the lots for  the 
defendant. The  map introduced by plaintiff was made from memory 
by Parker some 20 years after the sale to plaintiff of the abutting lot. 

The value of such a map is w r y  questionable and such evidence is  
well calcidated to upset titles, but I will not discuss that. although i t  
was exctyted to. 

1 am of opinion that  there shoidd be a new trial for  crror i n  the 
charge. 

The  jndge charged the jury aq follo~vs : "If you find from the evi- 
dence and by the greater weight thereof, that  the defendant Mitchell, 
the then owner, caused, or pcrnlittecl, a memorandum plat or  map  of 
thc lot or land to he made and eshibitcd to the purchaser of thc lot n o v  
owrled by plaintiff, and said purchaser bought the said lot according to 
the way thc said map or plat sho~vcd the same with s t r e ~ t s  and vacant 
space in frollt thereof, and such map or plat so showed such streets and 
~ a c a n t  place in question, and the purchasers relied upon showing the 
strwts a i d  vacant space thereon, then that ~vould be a dedication of the 
said street and vacant place to the us(, of the public and to purchaser 
nf t ho  In+ l l ~ T r r  ~ Y Z C C !  !:jr p!ni::tiE, n;;,! Zcfc;,?,aiL: hai-iiig ~ I L C  t 1 1 1 4 d 6  ~ U C ~ L  

drtlic~atio~l could not recall the, same, ant1 if you so find, you will answer 
the firit issurl 'Yes.' " 

I t  is the vacant space that  it is claimed mas thereby dedicated to the 
pnblic. That  this is error i? practically atlmittetl by the Coi~r t ,  but i t  
is  e1::irncd that  taking the charge ns a whole the error is corrected. 

'rhc iristruction is specific alld tlirclcts tllc jury to answer the issue 
"Yes" if they found there x7as a vacant spacc on the map  exhibited to 
thr. plwchaser ill front of the lot sold. 

Tllcre is nothing ill the charge to corrcct this instruction. T h e  judge 
did not call thc attention of the jury to any error ill it  or withdraw it. 

111 Edzcards 1 % .  X. R., 132 N. C., 101, Justrce Walker  says: "It is 
ncll  settled that  when there are conflicting instructions upon a material 
point, a new tr ial  must be grantcd, as the jury a r t  not supposed to be 
able to determine when the judge states the law correctly and when 
incorrectly." T o  same effect see Edwctrds 1 . .  R. R., 1.29 N. C., 78; 
Williams 1 ' .  Hand, 118 IT. C., 481; T l l l e f f  v. R. R., 11.5 S. C., 662. 
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"We must assume," says d l r s f i r c  I T 7 a l X . ~ ~ ,  '(in passing upon a new trial, 
that the jury ne rc  irlfl~ieuccd in coming to a T ~ r d i c t  by tliilt lmrtion of  
the charge which Tvas erroneol~s." 

S o  court has ercr  held. so f a r  as I call find, that  thc lcaving a blank 
unmarked space on a ri1ap of lallcl from which lots are being sold, is any 
evidence of dcdiration or that thc owner and scllcr i n t t d c t l  to give u p  
his authority over the lalid reprcsc~~tctl  bg the unmarked space. Siich 
space simply rcpresc~ltrtl lal~tl  not the11 sold. 

I find that where clcarlg dcfilicd maps h a w  been made showing areas 
marked ('Park," '(Sqnare," "Coiirt." "I)rircway," and the like, tht, 
dedication is iustaincil, as  the ilitentioli is cxpresscd, hut nllerc there is 
merely a spare not suhdiritlctl it is 11eld not to bc (,I itlencc of tledlcation. 
The follo~vi~rg arc  a fen. of tlic cases suitai~lillg the above: S P ~  YOTL 
c. S t u y l ~ ~ ~ o a n f .  17 S. P., 35, \iIlirli wai ill case of a hlaiik space; Sr l i~ i c l i -  
nmn , I> .  Homesfcc~tl. 111 I'a.. 48, whic.11 was ill cnsc of an ope11 space 
between the lots a d  a river; _ I l ~ I , a ~ ~ ~ ~ h / i i ~  I * .  Xlci~r1its, 18 Ohio. 94, ope11 
space hetween strwt a~i t l  rivc.r; . l f t r i i . i~ ,~ ! / - ( / ,~ t~ i ' r i ! l  1 % .  T l ' l r i t , ~ ~ , ~ ~ ,  137 Mass., 
450, largc tri:mgl~l:~r-hl~i~~jt, lot. Ilc>:lr poiilt \vlir.rc strwts c'rossc(l, not in- 
cluded witlliu strc~rt l i~ io :  I S  IA.. 122 ,  sljncc 11c~t\vwu r i w r  :111tl strcLet; 
155 Tll., srrip of 100 f w t  O I I  (':~(+li si11,. of railroad trirrk; 21s 111.. 503, 
b l a ~ ~ k  t r i> r~ lg~~ l : l r  sl)ac40 011 1)lat o:' lots : r l i t l  s t rc~t . ; ;  d l  Ohio ( ' .  ('., 3 9 ,  
pl:1t sho \v i~~g  tria11gul:tr lot :it ilitc,rsc,c*tioll of strwts, colored snnw as 
strcvts; 30 Colo., 367, irrc,gnlar-shapcd lot in rrl1tc.r of town. colored 
grccn :11ii1 scp:~ratc,(l from otli(,r tracts by highways; 3-4 Minn., 143. ope11. 
u~ i ln : l rkd  triangl~lur-sli:~lj(~(l lot 011 rivc.r, \vitl~ lots olr (.11r11 sitlts; 10 T,a. 
l ~ .  1 ,  i i a  t i  o t i i  to l i s t i ~ g i i i l  i t  o r  s t  See. 
also, 36 Ka~lsas,  184: 94 K(,rit~lt.ky, 1. 

111 1111rl/'!j 1 , .  I j o o t n  ( ' I , , ,  :i4 11 ~ I I I I . ,  147, it is lic,lcl that t11c p11hlit8 p h r ~ r  

lmhlir i q  oncL of i t ~ t ( ~ t ~ t i o i ~ ,  : I I ~  ~ ~ I ( ~ I L  i11t1 11tii111 1111ist he 111:1i~ift~~t(~11 ill an  
1niq11i\ oral ~ r ~ n t l ~ l t  r.  .11~1/~1~ 1,. D~ro i y ,  141 X. (2.) 229. 

Tlw i~islr i ict io~l caccytcd to nn r  clrarly tvontwus, and w r y  harmful 
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F. H. NEAL v. J. S. YATES. 

(Filed 4 November, 1920.) 

Appeal and  Error-Harmless Error-Instructions-Expression of Opinion. 
An excerpt from the instruction$ of the court to the jury, in effect, that  

the one party had offercd evidence on the issue to support his contentions, 
and the other, evidence "which he says" supports his contention, though 
objectionable as  the expression of an opinion, will he regarded as  harmless 
when, construing the charge as a whole, the jury must have correctly 
understood the law. 

CIVIL a c ~ r o s ,  t r i rd  hrforcl Ra!!, J., a t  A l p r i l  T r r m ,  1920, of NASH, 
upon these issues : 

"1. IS t h e  tlefcntl;r~rt i r ~ t l d ~ t o d  to t h ~  plaintiff, ; ~ n d  if so, in  what  s n m ?  
Ansver  : '$500.' 

"2. Ts thcl plaintiff intlchtc~tl to  the  tleftmtlant, :~rrtl i f  so, i n  what  s u m ?  
-lmn.cr : 'So.' " 

F r o m  tlw jntlgmcmt n w ( 1 t w ~ I  t h  defr~r~t lnnt  nppc~nl(~t1. 

t ract  and set 11p c o ~ ~ n t c w l a i r n  f o r  tlarnngcs 
Tho  defer~dant 's first assigllnwnt of ( n o r  is a s  follo\vs : "Upon t h e  

contentions, gc~r~tlcrrrm, tlir  plaintiff nlitl t l t ~ f e ~ ~ ~ l a i ~ t  have offercd y o u  
c~ridrncc. E a c h  contcntl t h a t  you lwliwc~ thcir  colrtcntions, and  by  reason 
of t h e  plaintiff offvring cvitlcncc which snpportctl  his  contention, a n d  
thc  tlcfentlnnt offcring e \ i t l m w  which llc says supports  his  contentions, 
a n d  it being at var iu rm,  i t  r a i s w  what is  known to the  law a s  a n  issue 
of far-" 

I t  is  contcntlctl by the  tlcfc~itlant t h a t  h i s  I Ionor  expressed a n  opinion 
npotr t h r  \vcigIrt of tlic cvitler~cc~ i n  h i s  charge when h e  stated t h a t  t h e  
plaintiff offered eritlencc which supported h i s  contention, and  t h e  defend- 
a n t  offcretl rvii1cnc.c whit l i  l ie  says supports  h i s  contentions. S tanding  
alone, we would say, without  Imi ta t ion ,  t h a t  th i s  charge amounted, in 
a mcasurc, to  a n  esprc,ssion of a n  opinion of the weight of the  suppor t ing  
evidence offered by  the  plaintif?, but  we  think, upon  a n  examination of 
t h e  ent i re  charge, tha t  t h r  ju ry  ful ly  understood t h a t  t h e  evidence 
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offered by the plaintiff Tvas intended to support the plaintiff's version 
of the facts. I t  is not altogether fair to a trial judge to take one excerpt 
from a charge. I t  must be construed x~i th  the context and in connection 
with the whole charge. S. c. Lil l is fon,  141 S. C., 8 5 7 ;  Liles v. Lumber 
Co., 142 N. C., 39. 

Where the charge covers the entire case. as this did, and the matters 
in controversy are submitted fairly and correctly to the jury, there is 
no just ground for complaint. 

We have examined the other assignments of error and find them to be 
without merit. 

No error. 

J. H. REICH v. BERNARD M. CONE. 

(Filed 4 November. 1920.) 

Employer and EmployesRIaster and ServanGScope of Employnlen t  
Negligence-Automobiles. 

The owner of an automobile, who has lent it to hi- hervant who used it 
for his own purposes, is not liable in damages for the servant's negligence, 
when it appears that the servant was competent to drive the cir, and was 
not engaged. at the time, in his employer's service. 

APPEAL by defendant 'from Ray, J . ,  at May Term, 1920, of FORSYTH. 
This is an action for damages sustained by plaintiff's automobile 

caused by defendant's automobile while being driwn by one Clay Horn. 
The defendant admitted the ownership of the automobile, and there was 
evidence for the plaintiff that her automobile was injured by the negli- 
gence of the dril-er of the defendant's car, causing the collision. The 
evidence for the defendant is that at  the the time of the collision his car 
was being driven by his butler, to whom he had loaned it while off duty; 
the said butler was not his chauffeur, but he had another man for that 
duty; that Clay Horn was using the car for no purpose of the defendant, 
and was not in his employment at  the time, but was using i t  solely in  
his own business and for his own pleasure; that Horn had worked for 
him for about three years, and he had loaned him the car 5 or 6 
times; that he did not permit Horn to use the car whenever he wanted 
it, but had loaned it to him only on a few occasions, and had refused 
to lend it to him at several other times. There was evidence that Clay 
Horn had taken lessons in driving automobiles, and was not an incompe- 
tent driver. 

John C. Wallace and R. 111. Robinson for plaintiff. 
J. S. Duncan for defendant. 
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C'LARK, C. J .  ' L b  t8ollrt inctruvttd the jury that t l i ~  tlr.ftwtlant, upon 
his own cvid~ricc, was "rcipo~~sil) l t~ for tlic ~ w g l i g w ~ c i ~  of tlitl marl who 
was driving his antomobile, ('lay if on^, prol-itlcrl the jury folintl that 
the collision was caused hy t h ~  11i2gligc11cc. of ( ' lay Irorli, as :tllc~getl, and 
that such negligence mas th(' prosirnatr cxnsc of c1:rrnagi~ to the plailltiff7s 
automobil(~." This was error. 

Tri Linl. i l l~ 1 . .  Si,setl, 162 S. ('., 09, tllc ( 'o i~r t  ,aid: "'I% oLt1lc.r of 
an  automohilc iq not liablt for pcmonal i11juric.s v:rusetl by i t  mcrely 
because of his ow11~rship"; alrd, again, ' ' E ~ e n  if the son l ~ a d  hwn t l ~ r  
scrrallt of his f a th i~ r  in dril-ing the machine, the father would not be 
liable for his ~ l e ~ l i g c ~ i c e  11111c~,s thc son was a t  tlic time acti11g in  thc 
scopc of his employme~lt, and in regard to his ~ n a s t c ~ ' ~  husirrcss." This 
was quoted and approved in Ililycu I , .  ll(~tX., 178 N. ( I . ,  18.2, .l/lcn, J . ,  
saying that  the rcspo~~sibil i ty whrre the d r iwr ,  though a rliild of the 
owner, is of niaturc3 years and oxperi~nced as a d r iwr ,  is not dependent 
upon the ownership of the n~ac+lii~w, but upon the principle of agency, 
express or implied. and tlistinguishd those cases where the car is bought 
and being used for family purposes, when the in jury  occurs. See, also, 
Clurlc v. Swean~y, 176 h'. C., 529. 

When a motor car is used by one to whom it is  loaned for his own 
purposes, no liability attaches to the lender unless, possibly, when the 
lender knew that  the borrower was incompetent, and that  injury might 
occur. drrnsfrony v. Sellar.s, 182  ,\la., 5 8 2 ;  Erliclc v. Heis, 192 Ma..  
669; Campbell 7). .lrnold, 219 Mass., 160; Leyyn v. Koppin, 183 Mich., 
239; Freidhaum z.. Hrady, 128 N. Y., 121 ( i n  which case the car was 
being driven by the owner's chauffeur to whom it was loaned) ; Smith 
v. Burns, 7 1  Ore., 133: 29 Cyc.. 39. 

I n  Thorp I * .  Minor, 109 N .  C., 152, it  was held that  where one loaned 
a horse to his clerk to  us^ for his own purposes, and by his negligence 
the horse was left unhitched, and, running away, caused damage, the 
owner was not liable, the clerk while using the horse not being in  the 
lender's employment or using it for his purposes. 

Error.  

FRANK GOUGH v. VIRGIL BELL ET AI.. 

(Piled 4 November, 1920.) 

1. Judgments-DefaultMotions- Irregular Judgments- Laches-- Rea- 
sonable T i m e S t a t u t e s .  

A judgment by default taken after answer has actually been filed in 
time, though, by mistake in the date thereof, appearing not to have been, 
is irregularly entered and the remedy is by motion in the cause to set it 
aside, made within a reasonable time under existing conditions. Rev.. 
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274, relates to judgments taken in the courw and ~ r a c t i c e  of the courts, 
and has no application to judgments irregularly entered. 

2. Same-Mortgages-Sales-Purchaser for  Value-Improven~ents. 
Where an irregular judgnlent by default final has been talicn against 

a mortgagor of land. and he has been ousted from the possession thereof 
by proceedingu for the pury,ose, without ~ r o t e ~ t ,  or motion in the cauw 
to pet asidc the judqment for more than .-i years. and after iml)rovements 
have been made thereon by the ~mrchaier  or his vendee. a purchawr for 
full value \vithout notice, the delay iu Held to he an unreaio11al)le one, and 
the motion will be denied. 

3. Judgments-Irregular Judgments-Motions-Laches-Merits. 
Upon motion to set aside an irregular judgment, the riglit of the movarit 

is not absolute and without limit a s  to time, and in order to obtain relief 
in case of judgment voidable for irregularity, i t  is required of him that  
he should move within a reasonable time and make a reasonable show of 
merits, which, under the facts in this case, he has not done. 

4. Judgments-Irregular Judgments-Motions-Judgments Set  Aside- 
Rights  of Third Persons-Purchasers for  Value Without Sotice. 

The power of the court in setting aside a judgment by default final, for 
the want of an answer, extends to modifying the judgment and imposinq 
conditions pertinent to the qcope of the inquiry, as  the right and justice 
of the case may require; and, in proper inqtances, i t  may set aside the 
judgment as  hetween the original partieq, and protect the rights of a n  
innocent purchaser of lands for full value. without notice, which h a r e  
arisen to him under the judgment vacated. 

PROCEEDINGS, heard on motion to set aside judgment of foreclosure 
of mortgage on real  estate, before Allen, .J.. a t  F e b r u a r y  Term,  1920, of 
ROBESON. 

On perusal of t h e  record and  affidavits filed, t h e  court finds t h e  f a c t s  
a n d  ordered tha t  the judgment be set aside as betrveen the part ies  because 
same i s  i r regular  and  contrary to  the  course and  practice of th i s  court,  
a n d  t h e  cause be dealt u i t h  as  the mat te r  i s  presented i n  t h e  pleadings 
filed i n  t h e  cause. 

Plaint i f f  excepted and appealed. 

XcIntyre .  Lazurence & Procfor for pTainfif. 
McNeill & Hackett for defendanf. 

HOKE, J. I t  appears  f r o m  a perusal of the  record and affidavits a n d  
t h e  pert inent  findings of fac t  predicated thereon that ,  i n  February ,  1914, 
plaintiff, a t  a regular  t e rm of t h e  court on a rerified complaint, recovered 
judgment  by defaul t  final fo r  definite amount  alleged to be due, $800, 
a n d  interest, and  f o r  foreclosure by  sale of defendant 's real  estate pur-  
suan t  to  a mortgage executed to secure plaintiff's debt ;  t h a t  thereafter,  
a n d  i n  ear ly p a r t  of 1914, sale was  h a d  a f te r  due advertisement b y  a 
court  commissioner, and   lai in tiff became t h e  ~ u r c h a s e r  a t  t h ~  n r iw  of 
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$550, report made and duly confirmed at June Term, Superior Court, 
1914; that on proceedings instituted, defendant was ejected from the 
property, and plaintiffs, having bought other lands adjoining, com- 
menced to make valuable improvements on the property and later sold 
said property with a lot of thr adjoining lands to one 0. L. Joyner for 
$9,000, part cash; that the latter bought without actual notice of any 
infirmity in the proceedings, and, since acquiring title, has made further 
and valuable improvements on the property; that when the judgment by 
default was taken, it appeared that there was an  answer of record by 
defendant, in  effect claiming a credit of about $400 on plaintiff's debt, 
apparently verified nine or ten months after the time allowed by the 
conrt for such filing and verification, but it now appears that said answer 
was duly verified and filed within the time, but the apparent neglect was 
due to the mistaken entry by the notary public, of the date on the verifi- 
cation made and entered by him. 

I t  appears further that defendant was fully aware of the court pro- 
ceedings and judicial sale of his land at  the time, or shortly after the 
sale occurred, and neither at  the time nor in the proceedings to oust him 
from the property, nor a t  any other time, made any formal application 
to set the judgment aside for irregularity or otherwise till 1920, sBortly 
before this proceedings was instituted. 

On these facts chiefly relevant, we concur in his Honor's view that 
t h e  judgment complaiiled of is irregular, and, in such case, i t  is within 
the power of the court to set the same aside. Becton v. Dunn, 137 N .  C., 
559. The power extends also to modifying the judgment imposing such 
conditions, pertinent to the scope of the inquiry as the right and justice 
of t h ~  r n s p  may require, zcz  the erzcr made, ir, this in;tance, +-hi&, iiL 

effect, assures the title of the innocent purchaser for value while allowing 
the immediate parties to further litigate their rights in  reference to the 
condition, thus presented comes well within the principle. Geer v. 
Reams, 88 N. C., 197; 23 Cyc., 901, citing Craig v. Major, 139 Ind., 
624, and other authorities. 

Our cases on the subject are to the effect, further, that the restriction 
of one year, in  motions to set aside judgments, for surprise, excusable 
neglect, etc., Rev., see. 274, applies only to those judgments which are 
in  all respects regular and taken according to the course and practice of 
the Court, and is not controlling in reference to irregular judgments. 
Cox 11. Royden, 167 N.  C., 320, and authorities cited. While this statu- 
tory restriction as to time does not prevail in judgments of the present 
kind, the right of defendant to invoke the aid of the court, on applica- 
tions of this character, is not absolute and without limit as to time, and 
i t  has been held with us in numerous decisions that, in order to such 
relief in  case of judgments voidable for irregularity, i t  is incumbent on 
defendant that he should move with reasonable promptness and make a 
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reasonably probable show of merits. Ra~cls v. Henrie, 172 3. C., 216; 
Harris 7%. Bennett, 160 N. C., 339; Glisson v. Glisson, 153 N .  C.. 18.3; 
Proctor c. Dunn, supra; ilIatthezcs I * .  Joyce, 8.3 S. C., 258. A proper 
application of the principles approred in these and other like cases. is i n  
our opinion against the exercise of the power in  the present instance. 
It appearing from the affidavits and findings that  the judgnlerlt com- 
plained of was in 1914; that  shortly thereafter, not later than Junc ,  
1914, defendant was fully axTare of the judgment and its consequences; 
that he v a s  ousted from possession of the property by judicial proceed- 
ings, and neither then nor at other time has he made formal objection 
to the judgment and sale of his property until the institution of the 
present motion, in 1920; that  during this period the plaintiff, purchaser 
a t  the sale, which has been fully confirmed by the court, has made es- 
penditures in improving the property: bas bought and improred other 
lands adjacent, and, after three gears, the tract including this and some 
of the other lands has been bought for full value by an  innocent pur- 
chaser. without notice. and he has also made e s t~ns ive  outlags and 
impro~ements  thereon. 

A perusal of the record. including the affidavit of defendant himself, 
will disclose further that he is a man  well accustonled to litigation; that  
he has been substituting one mortgage for another without mnch appar-  
ent progress, and that  his allegations of merits, on the face of it,  is open 
to serious question, and, from the admissions and facts i n  evidence, we 
are clearly of opinion that  there has been inexcusable laches on the par t  
of defendant, and for that reason his application for relief should be 
denied. 

Rerersed. 

GEORGE F. WILSON ET AL. V. 11'. M. STOREY LUMBER COMPANY ET AL. 

(Filed 4 November, 1920.) 

Contracts-Offer-Acceptance-Breach-Damages-Counterclaini. 
The acceptance of'an offer must be unequivocal to make a contract, so 

that the minds of the contracting parties may agree upon the subject; 
and where three carloads of lumber are ordered, and the seller replies. 
"Will ship you one carload within the next ten days and possibly three," 
it is not sufficiently definite to establish a contract for the three carloads, 
or to sustain a counterclaim for damages for the failure of the seller to 
ship more than one of them. 

CIVIL acnom, tried before Long, J., at  Fal l  Term, 1920, of FORSYTR, 
upon appeal from his Honor, Judge Staduck ,  a t  the Spring Term, 1919, 
Forsyth County Court. 

Defendant appealed. 
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.Jonc.s B C'lrment for plaintiff. 
SvinL., Korner  d? f / u t c h  ins for c l ~ f e n d a n t .  

BROWS, J. This action is brought to recover $347.67, admitted to 
be due by thc defendant to the plaintiff for certain lumber purchased 
by the defcndarlt. The defendant sets up a counterclaim, which is based 
upon the following letter : 

PFAFFTOWN, N. C., 27 June, 1917. 
W. M. STOREY LT-MBER COMPANY, 

Xrw York. 
DEAR SIRS :-Your order received for three carloads, and in  answer 

will say will ship you within the next ten days one carload, and possibly 
three. We sold this lumber to Mr. Stemple, widths to run from four 
inches up. Mr. Stemple stopped at our place Monday morning, think 
he decidcd it was a better average in widths than usual. We will notify 
him when we will be ready to ship. Yours truly, 

WILSON BROS. 

The plaintiff shipped the one carload mentioned i n  the letter, and did 
not ship the other three. Judge Starbuck held that this was not suffi- 
cient evidence to establish the counterclaim of the defendants. and dis- 
missed the same and rendered judgment for amount admitted to be due 
the plaintiff. This judgment was affirmed upon appeal to the Superior 
Court. 

We agree with the learned judge that no definite contract to ship more 
than one carload of lumber was entered into by the plaintiff. The words 
ustd in the letter bound the plaintiff to ship only one carload. The 
words "possibly 3" are too indefinite and uncertain to constitute a bind- 
ing contract. 

I t  is well settled that where a person offers to do a definite thing and 
another accepts conditionally or introduces a new term into the accept- 
ance, his answer is a mere expression of willingness, and is not a definite 
agreement to perform. 9 Cyc., 267-269. I n  order to construct a con- 
tract, there must be a proposal squarely assented to. Cozart  v. Herndon ,  
114 N. C., 252. There must be a meeting of two minds in  one and the 
same intention in order to constitute a contract, and an  acceptance of an  
offer varying its terms is a rejection of the offer. ~ r q o r y  v. Bul lock ,  
120 N. C., 261. The letters of the  lai in tiff to the defendant was no 
more than an agreement to ship three cars if i t  suited their pleasure 
to do so. 

The judgment is 
Affirmed. 

ALLEN, J., concurring in result. 
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J. W. WILLIAMS v. MAGGIE M. WILLIAMS. 

(Filed 4 November. 1920.) 

I t  is not required that the two years residence in the State of the 
plaintiff in an action for absolute divorce be alleged in the complaint to 
confer jurisdiction, but it is sufficient if it is set out in the accompany- 
ing affidavit. C. S., 1661 ; Rev., 1565. 

APPEAL by defendant from Ray, J., at June Term, 1920, of ROCK- 
IP*'OHAM. 

This is an action for absolute divorce. The defendant excepts because 
the plaintiff was allowed to testify that he had been a resident of the 
State for two years next preceding the bringing of the action, and sub- 
mitting an issue upon that proposition. 

J .  X. Sharp for plaintiff. 
C .  0. Nc~llichael and Leland Stanford for defendant. 

CLARK, C. J. The defendant contends that his exceptions should be 
sustained because the complaint does not allege that the plaintiff had 
been a resident of the State for two years next preceding the bringing 
of the action, but this allegation is clearly made in the affidavit as re- 
quired by C. S., 1661; Rev., 1563. This is necessary to give the court 
jurisdiction, and it is sufficient if it appears in the affidavit. Rinney v. 
Rinney, 149 N. C., 325., in which it is said as to the knowledge of the 
existing cause of adultery, "The statute does not require that such knowl- 
edge be alleged in the complaint, but in the affidavit or verification of 
the pleading. When the proper affidavit i s  made the court acquires the 
jurisdiction of the cause." 

These and other allegations are required to be in the affidavit to show 
jurisdiction. They are no part of the grounds for divorce. C. S. 1659, 
1660; Rev., 1561, 1562, and hence need not be set out in the complaint 
itself. The allegations in the affidavit and in the complaint in actions 
for divorce are deemed denied, and the issue as to the plaintiff's residence 
was properly submitted, together with the allegations of marriage, adul- 
tery, and condonation, and were all found by the jury, in this case, in 
favor of the plaintiff. 

The proceedings in this case were strictly in accordance with the 
statute and the settled practice of the Court. Moore v. Moore, 130 
N. C. ,  335, and cases cited. Hopkins v. Hopkins, 132 N .  C., 23 ; Nichols 
v. Nichols, 128 N .  C., 108; Hollomun v. Holloman, 127 N.  C., 16. 

No error. 
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J. W. KIMBROUGH v. WALKER I). IIISI*X, DIRECTOR GESERAL OF RAILROADS. 
AND ATLANTIC COAST TJXE RAILWAY COMPASY. 

(Filed 10 November, 1920.) 

1. Instructions-Conflicting Charge-Appeal and Error-Reversible Error. 
When the trial judge erroncously instructs the jury on the issue of 

contributory negligence, under conflicting evidence, a s  to the duty of one 
driving upon a railroad track, a t  a street crosqing in a town, to stop, aq 
well as  to look and listen for an approaching train, the error is not cured 
by a correct but conflicting instruction thereon, in another part of tho 
charge, a s  the jury will not be presumed to li~low which of these conflict- 
ing instructions is the correct principle of law applicable to the evidence. 

2. Railroads- Crossings- Collisions- Negligence - Contribntory Negli- 
gence--Instructions-Appeal and Error-Reversible Error .  

Where, upon the trial of a n  action against a railroad company to recover 
damages for a personal injury sustained 1)y one driving upon a railroad 
trark a t  a street crossing in a town, there is evidence tending t o  shon- 
that the view of the plaintiff mas obstructed hy bos cars the defendant 
had permitted to remain on spur or lateral tracks a t  the crossing: that 
the plaintiff Iincm of the frequent passing of trains a t  this place, and the 
train causing the injury approached without sounding its whistle or ring- 
ing its bell, and the plaintiff was prevented from seeing the train approach 
by the iriterveriir~g 1)os cars, or hearing it  by reason of the noise of the 
running engine of his automobile. and that he did not come to a full stog 
before going on the track, but. not hearing or seeing the train, he increased 
the speed of his automobile, and was immediately struck upon passing 
the end of a bos car, which would not have happened had he stopped his 
machine to investigate: Held, an instruction to answer the issue a s  to 
contributory negligence in  the negative, i f  the plaintiff looked and listened 
before entering upon the track, under the circumstances, without reference 

1 . .  1 . .  - 1 ' : ~  

LU LUC I C I ~ L L U L ~  iu i l k  11ui s ivpl~ iug  io iksceruiin the danger, is reversi- 
ble error. 

BROWN, J., concurring in result;  CLARK, C. J., and ALLEX, J., dissenting. 

APPEAL by defendant  f r o m  Dnnicls, ,T., a t  M a r c h  Term, 1920, of 
WAKE. 

Plaintiff brought this  action to recover damages f o r  personal in jur ies  
sustained a t  Selma, N. C., 27 J a n u a r y ,  1919, a s  the  result of a collision 
a t  a public crossing between t h e  automobile which h e  was  dr iv ing  and  
a t r a i n  on t h e  t rack of the Atlant ic  Coast L ine  Rai l road  Company, 
which was being operated by the  IJnitcd S ta tes  Ra i lway  Administrat ion.  
T h e r e  was testimony on behalf of plaintiff t h a t  the  t r a i n  was running  
a t  a speed of t h i r t y  or fo r ty  miles a n  h o u r ;  t h a t  no s ignal  of approach  
to t h e  crossing was given by whistle o r  bell;  t h a t  t h e  view of t b e  t rack  
was  cu t  off by  a s t r ing of ca rs  on  a spur  track, a n d  t h a t  these ca rs  
extended two o r  three feet in to  the  public road. Plaint i f f  testified t h a t  
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he looked and could not see down the track in the direction from which 
the train was coming because his view mas obstructed by the cars on 
the spur track. 

There was testimony on behalf of defendant that the cars on the spur 
track did not obstruct the plaintiff's view of the train; that notice of 
the approach of the train had been given by blowing the whistle and 
ringing the bell, and that the speed of the train did not exceed ten or 
twelve miles an hour. 

The defendants pleaded the plaintiff's contributory negligence as a 
defense, and contended at the trial that the failure of the plaintiff to 
stop before entering upon the track, when it was his duty to do so, mas 
the proxinlate cause of his injury. 

There was evidence that plaintiff was familiar with the crossing, 
having passed over it on the morning of the accident on his way from 
Raleigh to Pine Lei-el. He  knew that he mas approaching a crossing, 
and says he slowed down. I n  describing the condition at  the crossing 
and the circumstances of the accident, he says: "There were eight or 
ten box cars on the track connecting the Coast Line and Southern Rail- 
ways; the doors of the box cars werc closed, and I could not see through 
them. The first box car was on the crossing two or three feet. I had 
to turn my car to get around it. There mere some eight or ten cars 
back on the connecting track that prevented me from seeing the train 
coming toward the crossing from the South, and I came along up to the 
crossing and slowed the car down and did not hear anything, and just 
as I passed the car the engine struck me and carried me down the track. 
I listened for the train. I could not see the track at any point to the 
south. I did not hear the whistle blow and there mas no sound of bell. 
I listened and looked all I could. I thought there might be a shifting 
engine going by. AS I came toward the track at  Selma that morning 
I looked for the train and could not see i t ;  the box cars prevented it. 
I could not see south on account of the box cars. I just looked right in 
the box cars: that was all there was to look at. That mas all that I 
could see until I got right down on the railroad track; I was looking 
right at  the cars, and I had to come around the edge of the box cars and 
they projected out two feet in the road; the box cars were within four 
or five feet of the main line of the Atlantic Coast Line. I knew that 
trains moved north and south at  that point. Through passenger trains 
passed on that track. I drove around the edge of the box cars. When 
I got around the end of the box cars my front wheel was on the track 
the train was on; I did not stop; I just slowed up and listened, I did 
not get out and go to the edge of the box cars and look. I did not stop 
to see if anything was coming from behind the box cars. I just slowed 
up, and when I did not hear anything I just pulled through; when I 
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decided to pull through I speeded up; I did not stop to look around the 
edge to see if anything was coming. I did not stop anywhere after I 
came by the Union Fertilizer Company; I just slowed up and listened 
just about as slow as a car would go and not stop, and I did not hear 
anything; when you stop a Ford automobile the engine still runs unless 
you choke i t ;  I slowed down just enough to keep from choking; they 
cannot chug away pretty heary in that condition; my engine was run- 
ning; I did not cut it off; I did not have plenty of time to cut it off 
behind those box cars; I listrned for the train coming with the Ford 
engine running, under my feet; you could not hear the Ford engine 30 
yards away; it was running as smooth as a Cadillac; the Ford had been 
running a year or two, and had just been overhauled; i t  was not a 
second-hand car ;  I had been running it since Angust; I have no idea 
how far  I had run the car; I expect I would run about 250 miles per 
week; I had run this car about 5,000 miles. A man ran i t  before when 
he traveled for Swift 6: Company. I should think he made about the 
same miles as I did. I do not know how long Swift 6: Company had 
had the Ford; some one said they had it about a year." 

1). T. Oliver, witness for plaintiff, testified: "If Nr .  Kimbrough had 
stopped hefore he got to the crossing, the train mould hare gone on hy 
and not hit him." 

liichard Britt, witness for plaintiff, tmtificd that plaintiff "was going 
ten miles pcr hour. IIe slowcd np just before 11e got to tlic crossing and 
s p ~ ~ l e d  up and m n t  on by." 

D. T. Olirrr, plaintiff's witnc~ss, furtlicr testified: "Mr. Kimbroagh 
was going about tn l  ~ n i l c ~  'an hour at  tlic crossing. I-Ie was rnnning 
almiit :I$ $low 2 4  2 FInr(1 ~vmiltl  g o  TTP k ~ p t  rill r 1111n i11~  tli:lt mny nn t i l  
the train hit him. IIc slo\vc.d up froin what lie was doing possibly. Al 
Ford will not run any lcss than ten miles an honr." 

Defendant conteiids that this testinioriy on bdialf of plaintiff, con- 
strncd in the light most favorablr to him, estahlishcs the fact that if he 
had emrcised ordinarv care undcr the circumstances he would have 
stopped before entering upon tlie track, and the accident would not have 
occurred. 

I n  addition to the reasons above set forth, the Iltlantic Coast Linc 
Railroad Company and its codefendant coiiteritletl that the motion to 
nonsuit shou ld- l~a~e  been granted upon the ground that tlie record fails 
to show that this company was in any way connected with the control or 
operation of its line of railroad a t  the time of the accident. 

Defendants contended that the court not only failed to give thc jury 
appropriate instructions as to plaintiff's duty to stop, or take other pre- 
caution for his safety, or, in other words, to exercise due care, besides 
looking and listening, but if the judge did so he gave another instruction 
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in conflict with it, when he told the jury that if he looked and listened 
only, they should answer the second issue "No." And that if he had 
listened, and the company failed to give him proper warning of the 
approach of the train, it cannot be imputed to him as negligence that 
he went on the track. Defendants further contended that the instruc- 
tiocs on the issue of contributory negligence are erroneous, because they 
withdraw the question of plaintiff's duty to do more than this, if neces- 
sary, from the jury's consideration, and directed the jury to find that 
plaintiff was not guilty of contributory negligence if he only looked 
and listened. 

The trial judge gave the following instructions on the issue of con- 
tributory negligence : "Upon this issue the burden shifts, and it is upon 
the defendant to sa t i~ fy  you by the greater weight of the evidence of 
the truth of their contention, and the defendant alleges that the proxi- 
mate cause of the plaintiff's injury mas his own failure to exercise care 
and prudence for his ox-n safety; that as hc approached this railroad 
track at  the crossing, the track being a warning of danger, it was his 
duty to look and listen for the approaching of a train, and the defendant 
alleges that he failed to exercise care and to perform this duty, and that 
his failure was the real, or proximate cause of the injury. Kow, if this 
evidence satisfies you by its greater  eight that as he approached the 
zone of danger he failed to look and listen, and that if he did look and 
listen he could either have seen the train or heard the signal, and that 
under these circumstances he ventured upon the track, then you shoultl 
answer this fifth issue 'Yes,' because he would be guilty of contributorv 
negligence, which would exist and extend up to the time of the injury, 
and would be the proximate cause of it. Unless you are so satisfied, you 
mill answer this issue 'No.' Vherc  the view is obstructed, a traveler. 
may ordinarily rely upon his sense of hearing, and if he does listen and 
is induced to go on the track, then the failure of the company to warn 
the traveler of danger cannot be impntcd to his contributory negligence. 
Unless you are satisfied by the greater  eight of the evidence, the burcl~rl 
being upon the defendant under this issue, that the plaintiff failed to 
exercise the care and prudence that the l a x  required of him, as 1 have 
indicated to you, then you would answer this issue 'No,' or, if the evi- 
dence lcaves your mind in  such condition that you cannot say how it is, 
then you mill answer it 'No,' because the burden is upon the defeildant .to 
satisfy you affirmatively that the plaintiff was negligent, and that his 
negligence mas the proximate cause of his injury." 

Defendants contended that by the instructions of the court, which are 
set out above, the jury were directed to answer the issue of contributory 
negligence "No," if they found that the plaintiff, as he approached the 
crossing, merely looked and listened, and the principle that, under the 
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exceptional circumstances which the jury were fully justified in finding 
to exist in this case, it was plaintiff's duty to stop, look, and listen, was 
entirely ignored. I n  other words, if the jury should find from the 
evidence and by its greater weight, the burden being on defendant, that 
for a distance of sereral hundred feet the view of defendant's track to 
the south was cut off by box cars; that the cars extended two or three 
feet into the public road; that plaintiff being fully aware that he mas ap- 
proaching a crossing, was driving at  a speed of ten miles an hour; that 
the automobile which he was driving collld not be driven at less than 
ten miles an hour; that as he approached the crossing he drove around 
the cars and immediately after passing the cars his automobile was upon 
the track on which the train was approaching; that he did not hear the 
train and could not see whether a train was approaching ~ ~ n t i l  he was 
on the track; that as he listened for a train the engine of his mltomobile 
immediately in front of him was running with the noise usually incident 
to the operation of a gasoline engine, and the jury should find that under 
such circumstances a prudent man would have stopped his antomobile 
and his engine before driving beyond the box cars and oilto the tracli. 
then it would be the duty of the jury to answer the issue of rontribntory 
iiegligence "Yes," i t  having been admitted by plaintiff that he did not 
stop, and the uncontradicted evidence of plaintiff's witnesses having 
established the fact that if he had stopped the accident wonld not h a w  
happened. 

There was a verdict for the plaintiff, with damages asscsscd at  $20,000. 
Defendants reserved exceptions, and appealed. 

./'. Yvi. Zroughton and Zlougiass 62 Zlougiass for piaintilS-'. 
Murray Al len for defendants. 

WALKER, J., after stating the essential facts of the case: The de 
fendants contend that the instruction covered by their exception 3 0 .  28, 
which was taken to the instruction of the court to the jury, was emo- 
neous, and agreed that it is especially objectionable because by it the jury 
were told that if the plaintiff looked and listened, and did no more, 
before entering upon the crossing and the track, they should a;smrr the 
issue as to contributory negligence "No." We will not discuss thc 
question whether other instructions on this phase of the case were given 
which were, in themselves, correct, because, even if they were, the other 
one was erroneous, and in conflict with them. The rule of this Court 
upon such a question is thoroughly well settled by our decisions. Where 
such a conflict occurs, a new trial is granted, because the jury are not 
competent, as xTe have often said, to decide which instruction is correct, 
or which is incorrect. We find this rule thus stated in E d w a ~ d s  v. R. R. 
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132 N. C., 99, where the leading authorities are cited: '(The fact that 
the court, in  one part of the charge, t d d  the jury that it is the duty of an 
engineer, when approaching a crossing, to ring the bell or b l o ~  the 
whistle, did not cure the error he committed in the respect already 
indicated, that he must ring the bell and sound the whistle. I t  is well 
settled that when there are conflicting instructions upon a material point 
a new trial must be granted, as the jury are not supposed to be able to 
determine when the judge states the law correctly and when incorrectly. 
We must assume, in passing upon the motion for a new trial, that the 
jury r e r e  influenced in coming to a verdict by that portion of the charge 
which mas erroneous." Other cases are, 8. v. Barretf, 132 N. C., 1010; 
Tillett v. R. R., 113 W. C., 662, and Williams v. Haid, 118 K. C., 481. 

The court charged the jury that i t  was sufficient in  law if thc plaintiff 
"looked and listened," without doing anything more, and if the jury 
found that he did, they should answer the second issue, as to contributory 
negligence, in the negatiue. This instruction was erroneous, because 
that it is not all that is required of the plaintiff, but in addition thereto 
he must further do what a man of ordinary prudence wonld h a w  done, 
as, for instance, stopped his car (if the jury mould have found that a 
man of ordinary prudence would hare done so), under the same or sub- 
stantially similar circumstances, to save himself from injury. So that 
the instruction fell short of the full measure of plaintiff's duty under 
circumstances which the jury could have found to exist, and this is true, 
although the jury should find that one of the defendant's engineers. ~ ~ h q  
was at the time in control of the engine, had failed to give the proper 
signal. 

The rule thus stated was the one adopted in Cooper u .  R, R . 140 
N. C., 209. Eren though the plaintiff looked and listened, the jury 
may have found that the situation lvas such as to require him to do more, 
even to stopping his car, as a man of ordinary prudence would have 
done in like circumstances, or they may hare found, by using their 
common sense and obserration, that, notvithstanding what the plaintiff 
says as to the noise of his car, his ability to hear was so diminished by 
the noise of the same as to make it imperative that he should stop it, st) 
that he might hear either the noise of the train as i t  approached nearer 
and nearer, or the sound of its signal. The jury could have arrived at  
this conclusion if they accepted the defendant's evidence as true, that 
the proper signals were given, and there was no reason why the plaintiff 
should not have heard them and prevented injury to himself, unless 
his hearing was deadened by his on7n fault in not stopping his car. .\nd 
they could also have found that no man of ordinary prudence nould 
venture on the track under the circumstances without assuring himself 
of the fact that the train, then expected and behind its schedule time, 
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was not actually coming at that time and near the crossing, or that some 
shifting engine was about to pass orer the crossing, as he testified: "T 
thought there might be a shifting engine about to pass." ,Igain he 
stated, "I just slowed up, and when I did not hear anything f just pulled 
through; when I decided to pull through I speeded up;  1 (lid not stop 
to look around the edge to see if anything was coming. 1 did not stop 
anywhere after I came by the Union Fertilizer Company." The jury 
may have found from this testimony, taken with some othcr facts, that 
a man of ordinary prudence mould hare looked around the edge of thr 
box cars, which were fire feet from the track, to see if a switching engine 
or train was coming, and that it mas negligence, tested bp the rule of 
the prudent man, not only not to do this, but to "spccd up" when he 
decided to "pull through." There are, perhaps, other combinations of 
facts which the jury may have found to exist, and from which the jury, 
by applying the rule just mentioned, may have inferred that plaintiff's 
conduct was imprudent, if not very risky, and was not that of the ideally 
discreet and careful man. The instruction Tvas wrong ill itself, inhrr- 
ently so, and if there was a correct one, i t  mas in conflict with it, and 
left the jury in ignorance of the true principle of la11 which should 
gorern them in finding a rerdict, or, at least, in a statc of uttcr ronfusiorr 
as to what principle applied to facts as they found them to be. If the 
instructions were not in conflict, but in perfect harmony. as the last one 
was erroneous, both were wrong, which required the case to he rc fe r r~d  
to another jury. 

In  Shepard v. R. R., 166 N. C'., 589, it was said by .Tusfirc Hoke,  
citing mauy cases, and among them Cooper's case, supra: " I t  is also 
e"t.b!i~!lwl hv tht. -?ight ..f z::t!lcritT thzt it is -,a+ - ~ T . . - T - -  :%--n7--t;TTo 

" J  L."L Lb.,, '% v L..L.,\ .'&"A, b 

on a trarcler to come to a conplcte stop before entering olr a railroad 
crossing: but 'whether he must stop, in addition to looking :tntl liitcning, 
depends upon the facts and circumstances of each particular caw, and 
so is usually a question for the jury,' " citing Judson c. R. R., 158 X. Y., 
597: Malott's case, 159 Ind., 127-134; 3 Elliott on Railroads ( 2  ed.), 
sec. 1095, note 147; 33 Cyc., pp. 1010, 1 0 0 .  I n  Jwlson's Caw. supra. 
the rule is statcd as follows : ",I perhoii approaching a railroad crossing 
is not required, as a matter of law, to stop before attempting to cross, 
but his omission to do so is a fact for the consideration of t h ~  jury." 
And in Nalott 's case, supra: "Exceptional circumstances may also 
require him to stop, although this proposition generally prescni.; itself 
as a mixed question of lam and fact." And Justice Hoke  thus concluded. 
in Shepard's case: "On a careful perusal of the record we are of opin- 
ion that the issue of contributory negligence must be referred to the 
decision of another jury, when the question whether, on the entirc facts 
and circumstances, as the jury may find them to be, the plai~lriff ma.: in 
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the exercise of reasonable care at the time in entering on the crossing 
without having come to a full sfop." (Italics ours.) 

And yet the court ignored those principles, and omitted important 
and essential matter from his instruction on the second issue. and con- 
fined plaintiff's contributory negligence to the single fact, whether he 
"looked and listened," with the instruction that if he did to answer t h r  
issue "No." When the court nndertakes to define what is negligence, 
i t  must do so fully, and not leave out any essential element of it, 8. c. 
Phifer, 90 N.  C., 721, or to state i t  differently. When the court attempts 
to charge the law, i t  must be done correctly. 5'. v. Xcrrick,  171 PI'. C.. 
788, and cases cited, especially Curleton's rase, 43 Neb., 373, and Sim- 
mons v. Davenport, 140 N.  C., 407. 

As to the motion for a nonsuit we will reserve our opinion, as the  
facts may more fully and definitely appear on the next trial. Defend- 
ants may renew their motion a t  that  time without prejudice. 

W e  are, therefore, of the opinion, and so hold, that  there was sub- 
stantial error as pointed out by 11s) and a new trial is ordered. 

NPW trial. 

BROWX, J. While I concur in  granting a rim\ trial, T am of opinion 
the motion to nonsuit should bc granted. 

I t  is well settled that  nhcre  the facts Ilrccssarg to constitute con- 
tributory negligrnce are t.stablished by the e~ itleiice of plaintiff, motion 
for judgment of nonsuit should be sustained. Kellrr 7 ) .  Fiber Co., 157 
X. C., 575. 1 think thc motion should h a w  been allowed in  this case. 

Plaintiff testified that  11c could not see down thc track on account of 
box cars; that  he waq looking right a t  the cars. and had to go aronnd 
the edge of the box cars, as they projecttd out two feet onto the road 
crossing. H c  admits that  he knew that  liiany trains passcd over the 
crossing on that  track. I I e  admits tha t  hc did not stop his automobile, 
but only slowed down and listencd. Kc distinctly says that he did not 
get ont and go to the edge of the box cars and look, and further states: 
"I did not stop to see if anything was comi~ig from behind the box cars." 
This  evidence shows such a high degree of carclcssness that  I do not - 
think, as a matter of law, plaintiff can rccorer. I am aware of the 
fact that i t  is said in  Phrphrrd I> .  R. R., 166 S. C., 545, that  it is not 
always inlpcratire on a t rawler  to come to a complete stop before enter- 
ing  on a railroad crossing; but whether hc, must stop, i n  addition to 
looking and listening, depends upon the facts and circumstances of each 
particular case. and so is usually a question for the jury. The  case a t  
bar differs very materially from the Shcpa~d case. There is nothing 
here to go to the jury. The  plaintiff's own evidence shows that  his 
conduct was such as cannot be justified in law under the rule of the 
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prudent man. H e  admits that his view was obstructed antl that he 
could not see whether a train was coming or not. He  did not take the 
trouble to stop his car and walk to the edge of the box cars and look. 
His car was running, his engine going, and we know from common 
experience that under such circumstances he could not hear anything 
like as well as if his engine had been stopped. Under such conditions. 
testified to by himself, I think the law made it the imperative duty of 
the plaintiff to stop his car before going on thc track. I t  must be 
admitted that if he had done so he would not have been injured. 

AS fa r  back as 1873, J u d g e  Sherszuood, an eminent judge of tht. 
Supreme Court of Pennsylvania, said: "There never was a more im- 
portant principle scttlcd than that the failure tq stop immctliately before 
crossing a railroad track is not merely evidence of negligence for the 
jury, but negligence per se and a question for the court. I t  maq irnpor 
tant not so much to railroad companies as to the traveling public. Colli- 
sions of this character have often resulted in the loss of hundreds of 
valuable lives of passengers on trains, and they mill do so again if 
t r a~e le r s  crossing railroads are not taught their simple duty not to 
thcmsclves only, but to others." R. R. 1 1 .  IZ~a le ,  73 Pa., 503. 

"The failure of a person about to cross a r a i h a y  track, on a highway 
at grade, to look :ind liitcri for an approaching train antl to stop for such 
purpose, whcrc the riew of thc track is obstructed, or where tlicw is 
noise which hc may control, is ~~egligence per sc, ~rh ich  will bar a re- 
covery for an injury rcsnlting from a collision with a train at  such 
crossing." Blurlcburn v. R. E., 31 Oregon, 215, riting Ilumero1i.i cases 
in support of this position at pagcl 222. . . 

Tc Chxo  z. ,l,'ai::c Ccztrz! C. E. C'c., 167 Ex:., $53, :t :s enid to  be 
a general rule "that, if there is anything to obstruct the view of a trav- 
eler on a highway at a crossing at grade, it is his duty to stop until he 
can ascertain whether he can cross in safety." The same principle is 
laid down in Sl'zotts v. R. R., 121 Fed., 678; R. R. v. Holden, 93 Mo., 
417; Ely  v. R. R., 158 Pa., 233. The Snprerne Court of Maryland said, 
in IZ .  R. 2.. I Ioyeland,  66 Md., 149: "11 is negligence per  sc for any 
person to attempt to cross tracks of a railroad without first looking and 
listening for approaching trains; and, if the track in both directions is 
not fully in  view in the immediate approach to the point of intersection 
of the roads, due care would require that the party wishing to cross the 
railroad track should stop, look, and listen before attempting to cross. 
Especially is this required where a party is approaching such crossing 
in a vehicle, the noise from which may prevent the approach of a train 
being heard. And, if a party neglects these necessary precautions, and 
receives injury by collision with a passing train, which might have been 
seen if he had looked, dr heard if he had listened, he will be presumed to 
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liavc contributed by his on r l  negligence to the occurrence of the accident. 
This is the established rule. and it is one that the courts ought not to 
relax, as its enforcement iq ncwssary as well for the safety of those who 
travel in railroad trains as those who travel on the common highways." 

I n  Davis v. R. R., 159 Fed., 10, it is held : "One 1~7110 drives on a trot 
toward a railroad crossing when the view along the track is obstructed, 
until within 20 or 25 feet of the track, and then continues to walk hi., 
horses tovard the crossing without taking the precaution to stop and 
listen for a train, is guilty of negligence which d l  preclude his holding 
the railroad company responsible for collision with a train." 

I n  Shufelt  v. R. R., 96 Mich.. 327, the Court said: "He who does 
not choose to stop and listen, where he cannot see, must suffer the con- 
sequences of his on-n negligence." 

I n  a later Massachusetts case, C'hasc I . .  R. R., 208 Mass., 137. decided , , 

since automobiles came in vogue, it appeared that a chauffeur operating 
a seven-passenger automobile mas driving along a country road about 
noon on a bright day, and as he approached a grade crossing 1%-ith vhich 
he mas familiar, and knev that trains might come from either direction 
at any moment, at a speed from 12 to 15 miles per hour iintil he v7as 
very close to the track. when he reduced his speed to eight miles an hour, 
and while crossing the track the automobile XTas struck by a train run- 
ning 25 miles an hour. The Court held that the driver of the automo- 
bile was guilty of contributory negligence as a matter of law, and in the 
opinion of the Court it is said: "The rules of law applicable to the 
driver of a horse-drawn vehicle approaching a railroad crossing h8ve 
been laid down in many cases. H e  must look and listen in a reason- 
able way, so as, if possible, to secure his safety. The proper application 
of this rule for one driving an automobile is simple, and in concrete 
cases far  less difficult than for the driver of horses, As was said in 
Hubbard z'. Boston, d L4. R. CO., 162 Mass., 132, 'There are very few 
horses that can safely be stopped within 15 or 20 feet of a railroad track 
to await the passage of an express train. One driving there before the 
accident was obliged to choose between the risk of driving across and 
being struck by an express train whose approach he might fail to hear, 
and the risk of stopping to look so near the track as to expose him to 
great danger from the fright of his horse if an approaching train would 
be near.' The driver of an automobile is in no such danger. If his " 
machine is a good one, i t  can be controlled easily and perfectly, and there 
is no danger from it if he stops to look and listen within six feet of the 
track." 

I n  the Chase case the driver of the automobile, Hancock, did not stop, 
and i t  was indisputable that had he stopped the injury would not have 
occurred. I n  concluding its opinion the Court says: '!With proper 
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care on the part of the driver, there is 110 danger in crossing a railroad 
with an automobile upon an ordinary highway in a country town. I n  
this case, considering that part of the testimony most favorable to the 
plaintiffs, there is no evidence that Hallcock was in the exercise of due 
care; but, on the contrary, the accident seems to have been caused by 
his great carelessness." 

I n  R. R. v. Maiclmant, 168 Fed., 21, and in firommer v. R. R., 179 
Fed., 577, the Federal Courts hold that it is the imperative duty of thp 
drivers of motor-driven vehicles to stop as well as to look and listen 
before crossing railroad tracks. 

I could cite many other cases from many other Courts holding similar 
views. They all base them upon the idea that an automobile in good 
condition can easily be stopped and started, and that no hardship is 
imposed by requiring them to stop before crossing a railroad track. I t  
is perfectly obvious that by stopping collisions are certainly avoided, 
injuries prevented, and human lives saved. The use of automobiles has 
grown immensely in the last decade. Their use involves many dangers 
not only to the users but to the public as well. The public interest 
demands that the courts should be rigid and inflexible in requiring those 
who operate such vehicles to exercise a high degree of care in order to 
prevent injuries. The statistics show, as I have seen it stated i n  the 
public prints, that 126,000 persons were killed by automobiles withir. 
the past year, of which 21,000 were children. Such mortality is appall- 
ing, and surpasses by fa r  the number of deaths caused by railroads. 

I am very strongly of opinion that this Court should align itself with 
tL,, on...,+" -$ -+Ln" 'a+-+-- -$ ---L:?,L T L ---- -.-- 4-A  --?I L - 1 2  t L - t  
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under all circumstances an automobile shall come to a full stop before 
crossing a railroad track. This is the universal rule established by 
railroads for the purpose of preventing collisions whew one railroad 
crosses the track of another. An automobile can come to a full stop 
very much easier and in far  less time than a railroad train, and i t  is no 
hardship to require i t  to do so, and i t  would insure the safety of its 
occupants as well as those who travel on a train. 

I n  conclusion, I will say that this case is one of many others where 
the jurors seem ready and willing to take the word of the party injured, 
who is pecuniarily interested i n  the result, as against the engineer's and 
firemen, who have no such ,interest. In  this case the engineer and fire- 
man, men against whose character not a word is uttered, both swear 
positively that the whistle blew for the crossing, and that they kept a 
vigilant look. The plaintiff, who expects to recover a large sum of 
money, does not swear that the whistle did not blow, but only that he 
did not hear it. Of course he did not with his motor throbbing and his 
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car crossing the tracks. The engineer could not see him because the 
plaintiff was behind the box cars and out of the engineer's vision. 

There is no way to do justice to all parties and to save life and per 
sonal injury except to require those who cross railway tracks in  motor 
cars to stop and look and listen. 

CLARK, C. J., dissenting: I t  m-as earnestly contended by counsel for 
defendant that this Court should hold i t  to be law that the drivers of 
all automobiles or other conveyances traveling along a public road shall 
come to a full stop whenever such road is crossed by a railroad track. 
This would be to make law, for i t  has never been so held in this State. 
This proposition is based upon a misconception, as i t  seems to me, of the 
respective rights of the people and the railroads. The public roads of 
the State belong to the people, and are used by them freely as a part of 
their sovereignty. Formerly they were the ('King's Highway." Now 
they are the people's highway-the public roads. The railroads, with 
us, are not owned, as in  other countries, by the Government, but by 
aggregations of individuals for the purpose of private gain. Being 
useful for the public, they are held to be yuasi-public corporations, are 
granted the right of eminent domain to take private property for their 
use as right of way, and are subject to public regulation as to their 
conduct and charges. Where they cross the public roads it is in deroga- 
tion of the right of the public to use these roads, and potentially a serious 
danger, and, therefore, in all other countries they are forbidden to cross 
on the same grade, but must make their crossings either above or below 
the public roads. By force of necessity, in  many of our States this has 
been required by statute to be done by the railroads at  their own expense, 
though it a-as not enacted when the railroads were built originally. 

I n  this State the Corporation Commission was authorized, in 1907, 
to require this to be done wherever desirable, C. 's., 1048, and the rail- 
roads have voluntarily made the change in some few cases where most 
urgently needed. Where this has not been done, recognition of the 
superior right of the public to use its own roads requires that whenever 
the railroad track crosses the public road on the same grade, the railroad 
company should give the fullest notice by the engineer blowing the 
whistle and ringing the bell, and by installing electric gongs to warn 
travelers, and in aH much-frequented places (especially places like this, 
situated in town limits) to have gates and custodians to keep them. 

I n  Germany for 40 years the approach of trains has been announced 
in railroad stations by electric gongs, operated automatically by the 
wheels of the engine making an electric circuit as it passes over a devicr 
located several hundred yards distant which rings the gong over the 
annunciator in the station, giving notice as to what train-is arriving, 
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instead of the human voice, as is usual here. The same device is used on 
some railroads here to gire warning at  crossings, in addition to signals 
by whistle and bell. I t  is an inexcusable disregard of the right of the 
public to use their own roads for the railroads not to install these electric 
gongs as a warning at all grade crossings in addition to whistle and bell, 
-and gates and custodian, where these latter are needed. 

I n  absence of these proper signals, or if there are no gates where t h ~  
crossing is, as in  this case, in a town, or where the t rawl  on the public 
road is frequent, the liability of the railroad for injury rauscd by such 
negligence on the part of the railroad should be conclusive. The right of 
the people to use their own roads should not be impaired by the negli- 
gence of the railroad authorities in not taking the precaution of givinq 
the fullest notice at  all crossings, and to establish gates where the track 
crosses a public road on the same grade where i t  is much used. 

I n  this State there are over 5,500 miles of railroad tracks and very 
many times as large a mileage of roads owned by the public, over which 
latter there passes constantly 150,000 automobiles and motor trucks 
licensed by the State, besides horse-drawn whicles many times as nu- 
merous, and other conveyances of both kinds from other States. These 
carry an immense number of persons, and a vast quantity of freight. 
To require every one of them to come to a full stop ever7 time a driver 
of any conveyance sees a railroad track crossing a public road would 
be an incredible inconvenience, and would be in the aggregate, an  enor- 
mous expense to the public in the aggregate loss of time by reason of 
the interference with the volume of traffic and travel along the public 
roads which is vastly greater than that which passes over the railroads. 
rm vvnen we consider that the volume of travel and rra~%c, bo~l l  on LLC 
public roads and railroads is constantly increasing, and that the mileage 
of both will also grow, a rule that will require all the travel and traffic 
over the public roads to'come to a full stop a t  the bare sight of a railroad 
track will be an enormous burden. 

This would require stoppage by everybody, all the time, whether a 
train is approaching or not. But as vehicles pass along the public road3 
fa r  more frequently than do trains along the railroad tracks, i t  is a 
more reasonable rule that the railroads should be required to give notice 
by signals and, where necessary, by gates, of the approach of one of their 
dangerous agencies, so that the traffic and travel by the public over their 
public roads shall not be interrupted, except when absolutely necessary. 

The railroads are granted existence by legislation, and are operated 
for private profit. They have no superiority over roads owned and 
used by the public, either in  dignity or in  right. On the contrary, i t  
i s  incumbent on the railroads, wherever to save expense they persist in  
crossing the-public roads on the same grade, to avoid accidents which 
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may be inflicted by their engines to give fullest notice of their approach 
by signals, and in proper places, by lowering gates. I n  the absence of 
these the users of public roads should be free to proceed without fear or 
liability of injury to persons or property from the railroad engine. 

At times the railroads have imposed upon the traveling public the 
inconvenience of a halt of 5 or 10 minutes as a forced tribute of respect 
on the death of some railroad official whom fen7 of the public had th+e 
honor of knowing. This could happen only rarely. Gessler placed h i ~  
hat upon a pole and compelled the public to pay ob~isance to it. But 
neither of these are more repugnant to our sense of propriety and right 
than to require the people traveling their own roads to come to a full 
stop at the sight of t ~ o  parallel bars of iron laid across the public high- 
way, simply because the railroads, xhile saving themselres the expense 
of avoiding grade crossings, are unwilling to take the trouble or responsi- 
bility to gire proper signals or to establish gates and custodians wherever 
needed. At this point, where the railroad track crossed the public 
road, the latter was a street in the town of Selma, and when the plaintiff 
reached that point and was not warned by any bars kept by a custodian 
for the defendant, which should he maintained at such places, nor by 
any whistle nor by the ringing of any bell or an electric gong by the 
defendant, and the train was 6 hours behind, and running at  a speed, i t  
i s  claimed, of a mile a minute, it was irrebuttable proof of the negligence 
of the defendant, and the proximate cause of the injury which was 
inflicted by its engine upon the plaintiff. 

The principle maintained in Gof v. R. R., 179 S. C., 219, and in 
Johnson v. R. R., 163 N. C., 443, and in  all other North Carolina cases 
was not that erery traveler using the public roads must come to a full 
stop at  the sight of a railroad track, but that he "must use his sense of 
sight and hearing to the best of his ability under the existing and sur- 
rounding circumstances-he must look and listen in both directions for 
approaching trains, if not prevented from doing so from the fault of the 
railroad company." This the praintiff did according to his uncontra- 
dicted testimony, and was prevented from seeing the approaching train 
by the fault of the defendant in obscuring a fuller view by empty cars 
which were negligently placed by the defendant on a sidetrack obstruct- 
ing his view. This and the enormous speed of the train which ap- 
proached, possibly, at  a mile a minute, and running 6 hours behind the 
schedule when no train was expected, and without giving warning, with- 
out whistle or signal at  this crossing of a street which was so much 
traveled, and in  violation of the lawful town ordinance which limited 
the speed of trains within the town limits, were found by the jury to 
have been the proximate cause of the injury inflicted on the plaintiff. 
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As has been held by Allen,  J., in P e r r y  v. R. R., at this ttrm, quoting 
from Johnson  v. R. R.: "If his (the traveler's) view is obstructed 
or his hearing an approaching train prevented, and especially if this 
is done by the fault of the defendant, and the company's servants fail 
to warn him of its approach, and induced by this failure of duty, which 
has lulled him into security, he attempts to cross the track and is injured. 
having used his faculties as best he could, nnder the circumstances, to 
ascertain if there is any danger ahead, negligence will not be imputed 
to him, but to the company, its failure to warn him being the proximate 
cause of any injury he received." illesic v. R. R., 120 I\T. C., 190; 
Osborne v. R. R., 160 N. C., 310. 

I n  Cooper v. R. R., 140 N. C., 221, H o k e ,  J., said: "Wherc the view 
is obstructed, a traveler may ordinarily rely upon his sensc of hearing: 
and if he does listen and is induced to enter upon a public crossing 
because of the negligent failure of the company to give the ordinary 
signals, this will usually be attributed to the failure of the company to 
warn the trareler of the danger, and not be imputcd to him for con- 
tributory negligence." 

I n  the P e r r y  case, Judge  A417en thus states the facts which are very 
similar to this: "The evidence in this case tends to nrove that as the 
plaintiff approached the crossinq his view was obstructed by buqhes 
which the defendant permitted to grow on its right of way so high 2nd 
so close to the track that he could not see until he mas on the track; 
that the plaintiff was traveling from four to five miles an hour; that hc 
looked and listened, and the inference is permissible that if notice of 
the approach of the train to the crossing had been given that thc plnintifl 
T T T ~ I I ~ ~  ~ITT~ it, xnmE!d ~ n t  hnT~n m n n n  $2 the trn& o * r J  if o n  
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the jury was justified in finding that the failurc to give notice cansed 
the plaintiff to go on the track, and was the proximate cause of his 
injury." And, in sustaining the verdict of the jury, held that i t  could 
not be declared a matter of law that the failure of the plaintiff to stop 
was a failure to exercise ordinary care, but was a circumstance to be 
considered by the jury. I n  that case, the view was obstructed by the 
defendant permitting bushes to grow on the right of way; and in this 
case by the greater negligence of the defendant in shunting a dozen 
cars which obstructed the view down the track by travelers using the 
public road. 

There are a very few Courts elsewhere who have deemed railroad 
trains such a deadiy instrumentality of injury to the public that as a 
matter of law i t  is negligence that defeats a recovery for those using 
a public road not to come to a full stop at  seeing a railroad track across 
a public road. But this loses sight of the vital fact that the  railroad^ 
have a right to cross the public roads only sub modo, that is, on condi- 
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tion that they shall use every precaution by giving signals and preserving 
an unobstructed view for travelers and p r o d i n g  gates ~ ~ i t h  custodian 
wherevw the volume of traffic and travel reaaircs it. I t  is their duty 
to make the use of the ~ u b l i c  roads as safe from injury by them, and to 
interfere therewith as little, as possible. 

So far from holding 114th these Courts, ho~vever, it has been held by 
us, and cited 1vitl-1 approval by A l l e n ,  J . ,  in P e r r y  v. R. R., s u p r a ,  and 
it has been held in other casrs (citing S h e p a r d  v .  R. R., 166 N. C., 645), 
that "it is not always imperatire to come to a complete stop before 
entering on a railroad crossing; but whether be must stop, in addition 
to looking and listening, depclids upon all the facts and circumstances," 
which is a question for the jnrx. 

J u d g e  977~n further says, pertinently, in the Pcrr?j  case: "The au- 
thorities favoring this view proceed upon the idea that the traveler has 
a right to rely upon the performance of its duty by the defendant, and 
that when he looks and listens, and neither sees nor hears a train, he 
has the right to act on the presuniption that none is approaching. 
. . . The sign placed at the crossing, with the warning, 'Stop, look, 
and  listen,' has no other ler/al effect than to call the attention of the 
plaintiff to the duty imposed upon him by law to exercise ordinary care 
for his oTvn safety." 

I n  Perry ' s  case, as in this, "The el-idence of the plaintiff that he might 
have heard the running of the train if he had stopped was submitted to 
the jury in support of the defendant's position, and was given the signifi- 
cance to which it was entitled." 

I think the verdict and the judgment in this case should be sustained 
upon the lax7 and the facts. 

ALLEN, J., dissenting: The questions raised by this appeal, and par- 
ticularly the duty imposed upon the traveler as he approaches a railroad 
crossing 7 ith reference to stopping, are fully considered in P e r r y  T. 
R. R., at this term, and that opinion is a controlling authority on this 
appeal. 

I t  is true that in a part of the charge the presiding judge made the 
issue of contributory negligence depend on the failure of the plaintiff 
to look and listen, when, although he looked and listened, he was also 
required to exercise the care of one of ordinary prudence, but he also 
charged the jury that "Omission of the railroad company to give proper 
warning does not relieve the traveler from looking and listening; in 
other words, such omission does not discharge the traveler from exer- 
cising due care for his own safety. I t  is the duty of one approaching 
a railroad to use ordinary and reasonable care to avoid an accident, and 
to keep a proper lookout for an approaching train, and if he does not 

19-180 
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do so, but goes on and an  in jury  results from such failure, he is  guilty 
of contributory negligence, and under those circumstances i t  mould be 
your duty to answer the issue 'Yes.' " 

aga in ,  after the parts  of the charge which arc criticisctl were given 
and near the conclusion of the charge, on contributory negligence, he  
said:  "I should charge you, gentlemen, as a qualification of what 7: 
have already said, that  the failure to look and listen as a traveler goes 
into the zone of danger is of itself contributory negligence, and 1~7oulcl 
justify you i n  answering that  fifth issue 'Yes.' There is  a further duty 
incumbent upon the plaintiff, that  is, i n  respect to conducting himself 
as a man of ordinary and reasonable prudence, and if this evidence 
should satisfy you that  there was such failure in that  respect, and that  
this failure was the proximate cause of the plaintiff's injury, then you 
mould answer this issue 'Yes.' " 

I t  will be noted that  the judge here imposed upon the plaintiff the 
duty of conducting himself as a man of ordinary and reasonable pru- 
dence, and that  this was added as a qualification of what he had already 
said, and under this qualification the jury could, and doubtless did, 
consider all of the surrounding circumstances, including the failure of 
the plaintiff to stop. 

Upon careful consideration of the whole record, I think the judgment 
ought to be affirmed. 

T. C. PERRY, DARIUS WHITE. AR'D H. G. WHITE v. SORFOLK 
SOUTHERN RAILROAD COMPANY. 

(Filed 10 November, 1920.) 

1. Railroads-Collisions- Negligence- Contributory N e g l i g e n c e  Cross- 
ing-"Stop, Look, Listen1'-EvidenceQuestions for Jury. 

While it is evidence of contributory negligence for the plaintiff to drive 
his automobile upon the defendant's track a t  a public crossing without 
stopping, it may not be so held, as a matter of law, when he slowly and 
cautiously had approached the track, had looked and listened, and was 
prevented from seeing the coming train by growth that the defendant 
had permitted to remain on its right of way, or from knowing that the 
train was approaching because of the failure of defendant's employees to 
sound the whistle or ring the bell of the locomotive. 

2. Railroads-Collisions-Signals-Negligence-e. 
It is the duty of the employees of a railroad company to give reasonable 

and timely notice of the approach of its train to a public crossing, by 
ringing the bell or blowing the whistle of the locomotive, or doing both, 
when the circumstances demand it,  and its negligence in the failure to 
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perform this duty maF be shown upon the testimony of nearby witnesses 
to the effect that  they did not hear the whistle or the bell a t  the time 
of the injury. 

3. Same--"Stop, Look, Listen9'-Proximate Cause-Questions fo r  ,Jury. 
Upon evidence that the plaintiff did not stop on a public highway before 

entering on the defendant railroad company's right of while driving 
an automobile, resulting in a collision r i t h  defendant's train, and that  
the plaintiff was prevented from seeing or heariny the approach of the 
train by the negligence of the defendant in failing to give warning by 
ringing its bell or blowinq its whistle, and permitting growth to remain 
upon its right of way, and that  the plaintiff mas carefully observant and 
slowly driving a t  the time of the collision: Held, the question of prosi- 
mate cause is presented upon the issue of contributory necliqence. 

4. Railroads-Negligence- Contributory Negligent- Crossings- "Stop, 
Look, Listen3'-Signs. 

A sign maintained by a railroad company a t  its crossing with n ~ u b l i c  
highway, for travelers thereon to "Stop, look, and  1ic;ten." has no other 
legal effect than to call to their attention the duty imposed upon them hy 
law to exercise ordinary care for their own safety. 

WALKER, J., dissenting. 

APPEAL by defendant f r o m  Devin., J., a t  the  F e b r u a r y  Special Term,  
1920, of PASQTOTANIL 

T h i s  is one of three actions, t~ i -o  to recorrr  damages f o r  pcrsonal 
in jury ,  and  the third,  damages f o r  loss of scrvices of a minor  son, 
brought  on  account of injur ies  sustained a t  a puhlic crossing by t h e  
t r a i n  of t h e  defendant s t r iking a n  automobile i n  which the plaintiffr 
mere. 

The plaintiff P e r r y  was  dr iving t h e  automobile. H e  testified as  
f o l l o ~ ~ s :  "I n a s  55 years  old last Alignst, and live near Okisko. Thc 
rai l road crosses the  public r o d  a t  Pasquotaillr station. T h e  road h a s  
been there ever since I c a n  remember. I t  nras there and maintained hv 
t h e  county a t  the  t ime  t h e  rai l road laid i t s  t rack across it ,  and  has  been 
there  e rc r  since. I t  is  t h e  m a i n  road. I t  is  t r n ~ c l c t l  more thmi any 
road n e  hare .  I t  is about tllr  only v-ag, except 1)y going :wound 1)y 
Okisko t o  come to El izabeth City. 

"I was h u r t  on 1 6  Ilngnst.  IDIS, sornewhcre h c t ~ s c r ~ l  t h r r c  and f o u r  
o'clock i n  t h e  afternoon. I was going home. I live ahont one ant1 one- 
half miles o r  one and one-fourth milcs f rom P a s q l l o t a ~ ~ k  station. I n  
going f r o m  Elizabeth C i t y  to m y  home I crossed t h e  railroad a t  t h a t  
station. T h e  r igh t  of v a y  of the  rai l road between t h e  track and  wher r  
i t s  boundary was g r o ~ i m  u p  i n  sycamore hushes, diffcrcnt kinds. Tlic 
sycamore bushes there were higher  t h a n  anything else, some eight o r  tell 
feet high, the  sprouts sprouted off a n d  made  a pret ty  good c lump;  they 
h a d  lrery wide leaues, so you could not see un t i l  you got u p  on the  rai l -  
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road bed. The train mas coming from my left. There is a field of 
corn that butts up to the right of way. I should judge the road is four 
or five hundred yards from the woods. The corn was eight or ten feet 
high. 

"It is some thirty-three feet, I suppose, from the edge of the right of 
way to the middle of the track. You .could not see up the road where 
the train was coming, until you climb on top of the road bed, because 
the bushes had grown up there and you could not see it. They were on 
the right of may. The train that struck me was known as 'Waddy's 
train,' and was coming from Edenton going towards Norfolk. That was 
on my left. I mas in a Ford automobile. I was not going over four 
or five miles at least at that time. I was climbing the road bed. Up to 
the time I got to the right of way I was going twelve or fifteen miles: 
that's as fast as I ever go any time. When I got to the right of way 
I slowed down. I hcnrd no train, no sound. 

"Q. Did yon listen for one? A. Yes, sir. 
"Q. And yon didn't hear i t ?  3. No, sir. 
"Q. Did you look? *I. Yes, sir. I never heard one until I got up 

to the track. 
"Q. Did the train blow? A\. I didn't hcar it. 
"Q. Ring any b(,11? A. I didn't hear it. 
"Q. State what signal. .if any, it gavc crossing the public road? A. 

I didn't hcar it. 
"I was not running ovcr four or five miles at  tlic outside when I clrovct 

up tlic railroad. ,Is T tlrore np 011 thc track I had two otliers with me; 
Darins White, a young white nlan, and Mr. Oscar Bundy. Whcn I 
<1,.n.-', ,,n nm +Lo tvnn1-  +I,,. + 3.', :,> i,,,,lr-<i -" "I,."- ,." f L -..- A -  ~1 1 ---. 
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I reaclicd down for the clutch and brake, and tried to back off, and by 
the time I got my foot or1 the clutch the train hit me. All the time I 
was slowing the automobile. Tlic train was going a t  lease forty-fiw 
or fifty miles an hour. I just got the front wheels up on the track. 
I t  knocked us in every direction. I could not say how far, because I 
was knockcd so badly I did not h o w  bnt very little afterwartls, until 
I was put in the hospital. I was knoclied ont of the car and alongside 
of the road bed. I was lying right side of the ties when the train mas 
runni~ig by me. 

"In ,\ugust, 1918, Pasquotank mas a flag-stop, and for this train, and 
i t  had been for a number of years before that. I knew that the trains 
of the Norfolk Southern never stopped at that station except when 
signaled to do so. They had sold no tickets there. I never bought any 
ticket there. There are three or four houses right near there. Thc 
nearest one is Mr. Henry Whitehtad's. Mr. Whitehead had another 
little house acress the road which belo~iged to him. There are about six 
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houses within one-half mile. There are and never hare been any 
gates across the railroad at  that point. But there is and has been for 
the last eight or ten years, certainly, if not longer, a sign there, 'Stop, 
look, and listen, railroad crossing.' That sign is there on the side of the 
county road on the other side of the railroad in the direction I was 
going. I could not say how long it has been there. I suppose five or 
six years. I suppose I saw it on the occasion in  question. I don't 
know I was particularly noticing that one thing though. I k n o r  it mas 
there then. The railroad is straight along there for a considerable 
distance. For a mile, as I understand it, clear to Okisko. 

"Q. When did you slow down from twelve to four miles an hour? 
A. Right at  the track. 

'(Q. HOTV close to the track? A. Twenty-fi--e or thirty yards I began 
to slow down. 

"Q. You began to slow down when you were tn~enty-five or thirty 
yards away? A. Yes, sir. 

"Q. You began to slow down then? A. I t  might ha1-e been sooner, I 
could not say. 

"Q. Well sir, when did you commence to run at the rate of four miles 
an  hour? A. When I was going up on the track. 

'(Q. How far from the track were you when you first commenced run- 
ning four or five miles an hour? A. Well, I guess that track, you say, 
is thirty-three feet, I understood you? Q. Yes. A. For instance, when 
I struck the roadbed raise, that was when I was not running over four 
or five miles. 

"Q. How fast were you running when you struck the right of way? 
4. I call it all the roadbed-the right of way. I am positive I was not 
running over four or f i ~ e  miles when I struck the right of r a y .  

"I could have stopped my car in three fcet or less. I did stop after 
I got on the track. I saw the sign up there for me to stop, look, and 
listen, and I did not stop until I got on the track. If I had stopped 
eight or ten feet from the track I might hare h a r d  the train. If I 
had stopped my car, no matter if the train was ringing the bell or sound- 
ing the whistle, I would have heard it coming, when i t  was a hundred 
yards from me, if I had looked in that direction. I can hear a train 
coming half a mile, and I can always hear it coming a quarter of a mile 
away, if I listen. 

"Q. As a matter of fact, when you were as much as ten feet from the 
track, how far was the train from the crossing? A. I don't know about 
that. I never saw the train until I got up on the track. I nwer heard 
any noises, no sound, no whistle. 

"Q. Well, you did not listen? A. I ~vas running my car. 
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"Q. Well, if there was anything that kept you from hearing i t  on that 
day i t  was because your car was running, and not because the train mas 
not making the usual amount of fuss? A. I don't know. 

"Q. You won't say no? A. No. 
"Q. I f  anything prevented your hearing that train on that day when 

you were ten feet from the track i t  was the running of your car?  A. 
I could not say. 

"Q. I understand you to say this: You can easily hear a train running 
on the track, whether it is blowing or sounding the whistle, as much as 
a quarter of a mile away? A. Well, i t  is owing to what you are in. 
Cars make a noise as well as the train. 

"Q. Then if you can ordinarily hear it when i t  is that distance away 
when your car is not running, then if you don't hear it and your car 
is running, the reason you didn't hear i t  is because the car is running? 
A. Might have been; I don't know. 

"If my car had not been running that day I suppose I would havc 
heard the train when i t  was within one hundred vards of me. I could 
not say whether I have ever been within a hundred yards of a train 
running, and was in an automobile running at  that time, and did not 
hear it. Most any man could hear a hundred yards if he had nothing 
to break the sound. I cannot tell the jury that the whistle did not blow 
or the bell did not ring." 

There was other evidence in  corroboration of the plaintiff. 
The defendant introduced evidence tending to prove that the crossing 

was in good condition, and that the whistle was blown and the bell rung 
as the train approached the crossing. 

There was a motion for judgment of nonsnit; which wm n v ~ r r i ~ l ~ d ~  
and the defendant excepted. 

There was a verdict and judgment for the plaintiffs, and the defendant 
appealed. 

A y d l e t t  & S i m p s o n  for plaintif fs.  
T h o m p s o n  & W i l s o n  fo r  defendant .  

ALLEN, J. The principles announced in Goff v. R. R., 179 N. C., 219, 
fully sustain the ruling of his Honor in refusing to enter judgment of 
nonsuit. 

I t  was there held that it was the duty of the defendant to give reason- 
able and timely notice of the approach of its train to a public crossing 
by ringing the bell or blowing the whistle, or by doing both when pecu- 
liar conditions demanded; that a failure to do so is negligence, and that 
the evidence of witnesses nearby who testify that they do not hear the 
ringing df the bell or the blowing of the whistle, is evidence that no such 
signal was given. 
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We also approved in that case the follov-ing principle as to the duty 
of the traveler as he approaches the crossing, laid down in Jolznson v. 
R. R., 163 N. C., 443: 

"4. On reaching a railroad crossing, and before attempting to go upon 
the track, a traveler must use his sense of sight and hearing to the best 
of his ability under the existing and surrounding circumstancw-he 
must look and listen in both directions for approaching trains, if not 
prevented from doing so by the fault of the railroad company, and if 
he has time to do so; and this should be done before he has taken a 
position exposing him to peril or has come xithin the zone of danger, 
this being required so that his precaution may he effective. Cooper v. 
R. R., 140 K. C., 209; Colenzan v.  R. R., 153 N. C., 322;  Wol f e  c. R. R., 
154 N. (I., 569, in the last of ~vhich cases the rule was applied to an 
employee charged with the duty of watching a crossing and ~variiing 
trarelers of the approach of trains, and he was required to exercise due 
care, under the rule of the prudent man, for his own safety by looking 
and listening for coming trains. 

"5. The duty of the traveler arising under this rule is not aln~ays an 
absolute one, but map be so qualified by attendant circumstances as to 
require the issue as to his contributory negligence, by not taking proper 
measures for his safety, to be submitted to the jury. Sherrill c. R. R.. 
140 N. C., 255; Wol f e  v. R. R., supra. 

"6. If he fails to exercise proper care within the rule stated, i t  is such 
negligence as will bar his recovery: Provided, always, it is the proxi- 
mate cause of his injury. Cooper .I>. R. R., supra; Strickland v. R. R., 
150 AT. C., 7 ;  Wolfe  v. R. R., supra. 

"7. If his view is obstructed or his hearing an approaching train is 
prevented, and especially if this is done by the fault of the defendant, 
and the company's servants fail to warn him of its approach, and in- 
duced by this failure of duty, which has lulled him into security, he 
attempts to cross the track and is injured, having used his faculties as 
beet he could. under the circumstances. to ascertain if there is any 
danger ahead, negligence mill not be imputed to him, but to the company. 
its failure to xvarn him being regarded as the proximate cause of any 
injury he received. Xesic  v. R. R., 120 N. C., 490; Osborne v. R. R.. 
supra." 

The evidence in this case tends to prove that as the plaintiff ap- 
proached the crossing his view was obstructed by bushes, which the 
defendant permitted to grow on its right of way so high arid so close 
to the track that he could not see until he xvas on the track; that the 
bell was not rung and the whistle was not hlown; that the plaintiff was 
traveling at from four to five miles an hour; that he looked and listened, 
and the inference is permissible that if notice of the approach of the 
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train to the crossing had been given that the plaintiff would have heard 
it and would not have gone on the track, and if so, the jury was justified 
in finding that the failure to give notice caused the plaintiff to go upon 
the track and was the proximate cause of his injury. 

Some authorities impose the further duty on the plaintiff of stopping 
before reaching the crossing, while others hold that this cannot be de- 
clared as matter of law, but that a failure to do so is a circumstance to 
be considered on the exercise of ordinary care by the plaintiff 

The authorities representing the opposing views are collected in the 
notes to Wacksmith v. R. R., 1913 B. Anno. Cases, 681, but as the ques- 
tion has been decided by this Court four times in  recent years, as applied 
to collisions between automobiles and trains at  public crossings, and a 
definite conclusion reached without dissent, we do not regard i t  as 
needful or helpful to go outside of our own authorities, and regxamine 
the decisions of other Courts, which we have heretofore fully considered. 

Shepard v. R. R., 166 N. C., 545, was an action to recover damages to 
an automobile caused by collision with a train at  a crossing, and the ques- 
tion was raised as to the duty of the driver to stop, and the Court said: 
('It is also established by the weight of authority that i t  is not always im- 
perative on a traveler to come to a complete stop before entering on a 
railroad crossing; but 'whether he must stop, in addition to looking and 
listening, depends upon the facts and circumstances of each particular 
case, and so is usually a question for the jury.' Alexander v. R. R., 112 
N. C., 720; Judson v. R. R., 158 N. Y., 597; Malott v. Hazukins, 159 
Ind., pp. 127-134; 3 Elliott on Railroads (2  ed.), scc. 1095, note 147; 
33 CYC., pp. 1010, 1011-1020.~~ 

ii neTTT trin! ~ n s  T\II~C~C:! ~CC~; ;SC ~f an error in ths ihai-pr, a d  "11 a 
second appeal (169 N. C., 239) the principles declared on the first appeal 
were not only affirmed, but the Court proceeded a step further and held 
that the plaintiff could recover although he approached the crossing 
running in excess of the speed limit prescribed by statute, unless i t  
appeared that the excess of speed was the proximate cause of the colli- 
sion, arid that this was for the jury. 

Runt v. R. R., 170 N. C., 444, was an  action to recover damages for 
wrongful death caused by a collision between an automobilc and a train 
a t  a crossing, in  which the Court says: '(There was evidence tending 
to show that the driver of the automobile looked and li'stened before 
entering on the crossing, and i t  is held with us that it is not always, and 
as a matter of law, required that a vehicle should come to a stop before 
endeavoring to cross. Xhepard v. R. R., 166 N. C., 539, and Elkin v. 
3. R., 86 S. E., 762." 

Brown v. R. R., 171 N. C., 269, is another action to recorer damages 
for injury at  a crossing caused by collision between an automobile and 
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a train. Walker, J., writing the opinion for the Court, r e ~ i e w s  the 
authorities, and, among other things, declares: "We held in Shepard v 
R. R., 166 N. C., 539, following tvm of the rules laid down in  Coopet. 
T. R. R ,  140 N. C., 209, and Johnson 2.. R. R., 163 N. C., 431, as f o l l o ~ s .  
'Where the view is unobstructed, a t rawler  who attempts to cross a 
railroad track under ordinary and usual corttlitions withont first looking. 
when by doing so he could see the approach of a train in time to s a w  
himself by reasonable effort, is guilty of contributory negligence. Where 
the view is obstructed, a traveler may ordinarily rely upon his sense of 
hearing, and if he does listen and is induced to enter on a puhlic crossing 
because of the negligent failure of the company to give the ordinary 
signals, this will usually be attributed to the failure of the company to 
warn the traveler of the danger, and not irnputed to him for contributory 
negligence.' . . . Shepard's case was again bcfore the Court, and 
is  reported in 169 N. C.. 239, vhere  the former dccisiori \\as approved, 
and where it was further held that  if plaintiff ( in that case) \ i -a~  rnn- 
ning his automobile at a rate of speed prohibited by the statute (Laws 
1913, ch. 107), he was not, as a matter of law, dcharrctl of a recovery. 
as the qicstion of proximate cause lvas irrrolvrd ant1 was for the jury 
to determine." 

,Ind again, referring to Slrcpnrtl's (ace: "Tn that caw, a t  p. 543, the 
Court said : ' I t  is alio estahliihcd 197 thc ~i-i'iglit of allthority that it iz 
not alnays i m p c r a t i ~ c  on a trawler to co111c to a complctc, stop bcfore 
entering on R railroad m x s i r ~ q ' ;  lmt 'wh(.tliclr hc must stop, in addition 
to looking mrd listcnillg, t l epc~~ds  upon the facts :lnd c . i r c - ~ ~ l r t i c  of 
each particlilar casc, and so is 1lqn:llly a qncstion for the jury.' " 

Thesc thrce c a w  of Slrc~parrl I > .  R. R., Tlunt  7%. R. I?., and Brown 
v. R. R. are cited and approl-cd in Dnil 7,. R. R., 176 x. C., 112,  on the 
point that failurc to stop befort. c r o s s i ~ ~ g  a railroad track c a i l ~ ~ o t  he 
declared to be contri1)utory iiegligcwce as matter of lam, hut that i t  
shoi~ld be considered by the jury in connection n i t h  tlic sl irro~~utl ing 
eircumstanccr in determining \rhothcr the' p a r t r  was exercising the care 
of one of ordinary p ru t l f .~~r r .  

The  authorities f a ~ o r i n q  thib ~ i t , w  p rowc~l  11po11 tllc itl(3a that thn 
travelcr has the right to rcly 11pou the pcrforma~icc~ of it, tlllty lrp thc 
defendant, and that  nhcn lie looks and liitcwi mrtl ncitlicr w(>s lior hoar-; 
a train, he has the right to act upon the p r c s ~ ~ n ~ p t i o ~ i  that  ~ronc is 
approaching. 

,Us0 that  while a faillm, to stop slionltl he consitlcrcd in ronncction 
with the other circumsta~iccs, i t  is not c~onrlnsire of nce1igti1c.c O I I  the 
par t  of the plaintiff. 

The  sign placed a t  tlic crosqing ~i-it11 tllv nnrnitrg ('Stop, look, and 
listen" has no othcr legal cffcct tlinn to call the, attelltion of tlic plaintiff 
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to the duty imposed upon him by law to exercise ordinary care for his 
own safety. 

His  Honor, however, gave the defendant the benefit of all i t  was 
entitled to, as he instructed the jury as follows: "If you shall find that 
the view down the railroad track was obstructed or restricted, and that 
the plaintiff could not hear on account of the noise of his automobile, 
then i t  was his duty to bring his car to a stop before entering upon the 
track, and to stop, look, and listen a t  a place where doing so would be 
effective, and if you find that there was a place on the road where the 
view was sufficiently open for him to have done so and have ascertained 
the approaching of the train, then his failure to do so was contributory 
negligence, and yon will answer the second issue 'Yes.' " 

The evidence of the plaintiff that he might have heard the running 
of the train if he had stopped was submitted to the jury in support of 
the defendant's position, and was given the significance to which i t  wa j  
entitled. 

The notice to which the plaintiff was entitled was not the noise of the 
moving train, but the blast of the whistle or the ringing of the bell, or 
both, and while he might have heard the train if he had stopped, it is 
also true that he might have been halted before he reached the track, 
with the car running, if the signals required by law had been given, and 
i t  could not be said to be contributory negligence as a legal conclusion 
if the failure to stop was caused by the breach of duty on the part of 
the defendant in that it failed to give any notice of the approach of 
its train. 

Notice by bell or whistle is required, because the noise of the train, 
T=L:~L . .A . lyLI  :O I., U I y Y U J U  n~. . . -v7-  ------ p l ~ ~ C i ~ i t ,  is i i ~ t  ~ '~~%ti i t . i l i  p i w i e ~ i i ~ ~ ~  i v  life and property, 

and when the defendant has by its negligence permitted obstructions on 
its right of way so the traveler cannotsee, and has failed to give the 
proper signal, which prevents him from hearing what he has the right 
to expect if a train approaches, it ought not to be absolved from the 
consequences of its negligence, because the traveler, relying on the per- 
formance of duty by defendant, might have heard the noise of a train 
if he had stopped. 

There are several exceptions to the evidence, which we have examined, 
and none of them would justify ordering a new trial, nor do the other 
appeals involve additional questions which require discussion. 

The case of IIurst v. R. R., which was disposed of by a per curium 
judgment in favor of the defendant, is in some respects like this, but 
the question on which i t  was decided was the condition of the crossing 
and not the failure to give notice of the approach of the train.' 

After careful examination of the record we find 
No error. 
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PERRY 2'. R. R. 

WALKER, J., dissenting : Statenlent of eswntial facts. 
These three cases. which grew out of the same accident, were, by 

consent, tried together belov, and by consmt arc hcard together in this 
Court upon one record, which is applicable to each, and thcy arose out 
of a collision between an auton~obile and a railroad train-the sort of 
accident that has become all too prevalent in these days of reckless 
driving along our country roads by those in chargc of ~vhat  seems to be 
one of the most deadly machines in existence, when not carefully driren. 

On 16 August, 1918, about 3 :30 o'clock in the afternoon, the plaintiff, 
T. C. Perry, was driving his Ford automobile from Elizabeth City to 
his home near Okisko, down the country road which crosses the railroad 
of defendant at  Pasquotank station, it being a flag-stop for the trains 
of defendant, and a place where no tickets are sold, where none of the 
trains ever stop, unless signaled to do so, and within the radius of half 
a mile of which there are only about six houses. I n  the car with Mr. 
Perry, who was driving, were the plaintiff Darius G. White, who is a 
boy about sixteen years of age, and a man by the name of Oscar Bundy. 
Plaintiff Perry and Mr. Bundy were sitting on the front seat, the boy 
and part of a cake of ice were in  the rear of the machine. Plaintiff 
Perry was driving, and consequently was on the left side of the car, 
which was the side in the direction of which the train in question was 
approaching. H e  had been running at a speed of twelve to fifteen miles 
an hour, but according to his testimony had slowed down to four or five 
miles an hour when he got to the right of way, which was about 33 feet 
from the center of the track. The roadbed is some higher than t h ~  
right of way, and also considerably higher than the country road. On 
the side of the track, in the direction opposite to which the car was 
approaching, in plain view of plaintiff and those in the car as they 
drove up, was a crossing sign with the words "Stop, look, and listen" 
upon it, as will clearly appear in  the photograph taken by the witness 
Davidson and sent up as an exhibit. The map made by the witness 
Mathew, and also sent up as an exhibit, shows the distances and eleva- 
tions. 

Plaintiff Perry had been living at Okisko all of his life, had frequent 
opportunities to be at  Pasquotank station, had gotten on the train there 
a number of times, and for the past twenty years he had tra~reled the 
country road and crossed the railroad a t  Pasquotank station, possibly 
half a dozen or a dozen times a month. R e  knew that, at the time in  
question, Pasquotank station was a flag-stop for the train in  question, 
and that i t  had been such for a number of years, and that trains only 
stopped there when signaled so to do. H e  knew the schedule of the train 
and that there had been no change in it for a t  least five years. H e  
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knew there had never been any safety gates across the railroad a t  that 
crossing; he knew the sign, "Railroad crossing, stop, look, and listen," 
had been there for eight or ten years, if not longer. H e  knew that the 
view down the track from the country road was obstructed by the corn 
in the field of J. H. Whitehead, which extended up to the right of way, 
or some thirty-five feet of the track. Plaintiff further knew that there 
were some sycamore bushes growing in  a ditch near the track which he 
claimed obstructed the view down the track, which was straight for over 
a mile. These bushes were more than three feet from the track. Plain- 
tiff Perry, although conscious of all these things, did not stop his car 
until after he got on the track. H e  testified: 

"I did not stop until I got on the track. If I had stopped eight or ten 
feet from the track I might have heard the train. If I had stopped my 
car, no matter if the train was not ringing the bell or sounding the 
whistle, I would have heard i t  coming when it was a hundred yards 
from me. I can hear a train coming half a mile, and I can always hear 
it a quarter of a mile away if I listen. 

"Q. AS a matter of fact, when you were as much as ten feet from the 
track, how fa r  was the train from the crossing? A. I don't know about 
that. I never saw the train until I got up on the track. I never heard 
any noises, no sound, no whistle. 

"Q. Well, you did not listen? A. I was running my car. 
"Q. Well, if there was anything that kept you from hearing i t  on 

that day i t  was because your car was running, and not because the train 
was not making the usual amount of noise? A. I don't know. 

"Q. Yo11 won't nay so2 A .  N n .  
"Q. I f  anything prevented your hearing that train on that day when 

you were more than ten feet from the track, i t  was the running of your 
car?  A. I could not say. 

"Q. I understand you to say this: You can easily hear a train run- 
ning on the track, whether i t  is blowing or sounding the whistle as much 
as a quarter of a mile away? A. Well, i t  is owing to what you are in. 
Cars make a noise as well as the train. 

"Q. If you can ordinarily hear it that distance away when your car 
is not running, then if you don't hear i t  and your car is running, the 
reason you didn't hear i t  is because the car is running? A. Might have 
been; I don't know. I f  my car had not been running that day I sup- 
pose I would have heard the train when i t  was within one hundred yards 
of me. I cannot tell the jury that the whistle did not blow or the bell 
did not ring. 

"Q. As a matter of fact you were not thinking about the t ra in? A. 
I don't know that I was so much, only getting home." 



N. C.] FALL TERM, 1920. 301 

After plaintiff Perry drove on the track and stopped his car, defend- 
ant's train, which was running practically on schedule time, ran into 
i t  and knocked it off and threw the occupants out, injuring X r .  Perry 
and the boy. 

Mr. Perry and the boy instituted actions for personal injuries, and 
the father of the boy for damages on account of loss of the services of 
his son. The jury returned a verdict of $4,500 for T. C. Perry and 
Darius G. White, and $500 for H. G. White. The court gave judgment 
thereon, and defendant appealed. 

To my mind the above is a startling result. If plaintiffs are entitled 
to a verdict for the heavy damages they received, or wen for any dam 
ages for injuries received under the circumstances of this case, then it 
would seem, as I will show hereinafter, that a railroad is almost prac- 
tically helpless in our courts, as against the suit of a careless and reckless 
driver. I d l  try to demonstrate, and I think I must surely succeed 
in doing so, that the doctrine of imputed negligence cannot shield the 
two Whites, as the proximate cause of Darius G. White's injury v a s  
not the fault of the railroad company, but that of his companion, T. C. 
Perrv. the driver of the car in which he was when the collision tool: 
place, eren if his own fault was not also proximate thereto. Crampton 
21. Ivie Bros., 126 N. C., 89-1. I will refer to this case more a t  large 
when I reach the proper place for a discussion of it. At present I am 
merely stating the grounds of my dissent. 

The motion to nonsuit should have been granted, and this brings me 
to a consideration of the evidence in the light of the law and well settled 
principles in this Court. The plaintiffs base their right to recover 
upon these grounds: 1. Failure of the engineer of the train to blow 
his whistle. 2. Running the train at  an unusual speed. 3. Permitting 
bushes and weeds to grow on its right of way. First. There was ample 
evidence to prove that the engineer blew one long whistle for Pasquotank 
station, and in about two or three seconds thereafter he sounded the 
road-crossing blow-two long and two short, and then he put on the 
emergency brakes and stopped the train. Nr .  Winslow, a witness, and 
not connected with the railroad company in any way, testified that he 
was at  Okisko when the train in question left the station for Pasquo- 
tank, saw the train leave Okisko, and heard its whistle blow before i t  
reached Pasquotank, and about the whistle post. There was one long 
blast and then two or three short ones. There was much other testi- 
mooy from persons who saw the train, and were near the track of the 
railroad between Okisko and Pasquotank, and who stated that they 
heard the whistle blow twice and heard the bell ringing. Some one 
phoned to Okisko about fifteen minutes after he heard the train blow 
and told about the collision. Mr. Daughtrey testified that Mr. Perry 
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stated immediately after the accident that "he did not know what he 
could have been thinking of, and that it was nobody's fault but his own," 
and that, in my opinion, after a most careful study of the entire evi- 
dence, is a perfectly correct description of the true situation. The 
physician (Dr. H. D. Walker) who looked after the injured men and 
carried them to St. Vincent's Hospital in Norfolk, Va., testified that on 
the way to the hospital "Mr. Perry said-in fact Mr. Bundy, too-that 
they had been to Elizabeth City to get some ice. They had a sick horse 
and were on the way home. When they got to Pasquotank station, in  
an effort to cross the track, they were hit by the train; they didn't see 
the train; didn't even think anything at  all about the train." There 
was evidence that the vision either north or south was not obstructed, 
and especially that the bushes, spoken of by plaintiffs' witnesses, werr 
not high enough to interfere the least with it. The sycamore bushes 
in the ditch were about four or fire feet high, and only two or three 
bushes, and down the road about a hundred yards a small cluster of 
bushes, three or four feet high, but they did not obstruct the view at 
all, and box cars could easily be seen at  a distance of 400 yards or more. 
Whitehead's corn field was about thirty-five feet from the center of the 
track, and of course could not obstruct the view. Mr. Rowland, one of 
the witnesses who testified to the above facts as to the obstruction of the 
view, also stated that he said to Mr. Perry:  "Crowden, what made you 
let the train bump you like that 2" To which he replied, "I don't know, 
for I did not have my mind on the train." Mr. Whitehead, a farmer, 
who owned the corn field, testified that he examined the track carefully, 
and found that there was nothing to obstruct the view, and he could 
stand s t  the corner nf hic: fenm st +he right ~ l f  lX7zy nr?d sen on f o r  zn 
Okisko, a mile from there, the track being straight at  that part of it, and 
that he saw box cars at  the distance of 400 yards on the other side of the 
main track, and that the same was true standing at  any place between 
the corner of his fence and the railroad track. Mr. Perrv said to several 
other persons than those already mentioned, and who have no interest 
i n  the controversy, when asked how the collision happened: "I don't 
know; I was not thinking about the train until we ran together," or 
"I don't know, to save my life, what I was thinking about," or "I was 
not thinking about anything but getting home." These witnesses were 
friends of Mr. Perry, and one of them stated that he was a "particular 
friend." The engineer testified that he was running at  the usual speed, 
about 35 or 40 miles an hour, and was two minutes late. He  blew the 
station signal, as Pasquotank was not a regular station but a signal 
station, and when there was no response from the station-master he blew 
the crossing signal. That he could not see Mr. Perry until after his 
car had emerged from behind the corn in the field, and that i t  was not 
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possible for him to stop his train before hitting him, but that Mr. Perry 
had ample time to stop. H e  further said: "Whcn he got in a few 
feet of the crossing lie just gradually began to stop, and stopped with 
his front wheel right on the rail, and the car. I wpposc-its right much 
up-grade--would have rolled back, but there's about three-inch space be- 
tween the rail and the inside crossing plank, and it checked there and 
the car stuck." There is much more testimony of the same general 
kind, but i t  is not necessary to gire it in detail. There was e~-idcnce 
that Mr. Perry knew the road he n-as traveling w r y  17-ell, haring passed 
over i t  for some time, and sel-era1 times a mek .  H e  lired one and a 
half miles from Pasquotank station. 

There was a sign, placed there by the defendant, imniediately in front 
of a person approaching the track, with the m r d s  upon it, in large 
letters, "Railroad crossing-stop, look, and listen." I t  could easily be 
seen by every one xho  attempted to cross the track at the place rhcrc  
the accident occurred. 

The plaintiff testified that he codd not hear the vhistlc blast, because 
his car was running at the time and making a noise, and he could not 
hear, because the public road oxTer JT-hich he Tvas t ra~~e l ing  was sand- 
wiched between thick forests. which also obstructed his hearing. But 
the defendant mas not responsible for the forests being there, and no 
negligence can be imputed for that reason. If the plaintiff was pre- 
vented from hearing or seeing because of these impediments, wen up to 
the track, his plain duty, as I d l  presently show, was to stop his car 
and go %?here he could see and hear before entering upon the track. 
Comnlon prudence would suggest this to every man, situated as he vas  
according to his own testimony. Rut he had at least eight feet of clear 
qpace where he could have seen from his car, or heard from his car, and 
certainly if he had stopped his car, and thereby its noise, and this is 
true according to his ov7n testimony, for he stated that he could e a d y  
hear the noise or rumbling of a train, and much more the sound of its 
whistle, a quarter of a mile when there is no noise, like that of an auto- 
mobile, to prevent. But if he was handicapped by the forests and also 
by the corn, which were not there by the defendant's fault, or by small 
sycamore bushes on the edge of the ditch and near the track, it wis not 
only gross negligence to hare entered upon the railroad crossing n-ithoui 
"stopping, looking, and listening," as he was warned to do, or as he 
should have done without any warning. H e  could have done these 
things as proper measures for his safety n~ithout learing his seat in the 
car, and the situation would plainly dictate such a course as a manifest 
precaution to be adopted by a pnden t  man. '(The degree of caution 
he (the traveler) must exercise (at a railroad crossing) will be affected 
by the situation and surrounding circumstances. I n  crossing a railroad 
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there is obvious and constantly impending danger, not easily or likely 
to be under the control of the engineer." 3 Sherman & Redf. on Negli- 
gence (6 ed.), sec. 654, p. 1713; Moebus v. Herrman, 108 N. Y., 349; 
Eaton v. Crisp, 94 Iowa, 176; Hall v. Ogden R. Co., 13 Utah, 243. No  
omission of the railroad company, such as failure to give crossing signals, 
mill excuse the traveler on a highway from exercising proper and ade- 
quate care, and taking due precaution for his own safety before entering 
upon a railroad crossing. The danger is so very great that the care to 
be used should be exactly proportioned to it, and to enter upon so 
perilous a place as a railroad crossing blindly, or without knowing if 
there is imminent danger, or that a train is approaching, is not only 
gross negligence, but rashness, and even recklessness. But plaintiff 
knew the schedule and that a train was then due, hence the greater his 
negligence. Plaintiff took his life in his own hands. The terrible 
result was due to no culpable fault of the defendant. 

"If his (the traveler's) view is obstructed in any degree or from any 
cause (even by the fault of the railroad company), he must look again 
after passing the obstruction, and if he cannot see, he must listen with 
increased vigilance. So, also, if for any reason he cannot hear dis- 
tinctly, he must use all the more vigilance in  looking. . . . I t  is 
no excuse for failure to look and listen that the traveler did not think, 
just then, about the railroad or its dangers, or that his attention was 
diverted by some trivial matter, or that he believed that all trains 
stopped short of the crossing, or that no regular train was due, or that 
a train had recently (but not immediately) passed, or that the usual 
or statutory signals of approaching trains were not given. Though 
i t  has often been said that t h ~  t r ~ v e l w  b . 5  t h  right to rely c s  t h e  rni! 
way company doing its duty, as by the giving statutory signals, and if 
injured in consequence of its failure to do so, he has his action, no Court 
has, it is believed, ever held that such failure on the part of the company 
dispensed with all care for his own safety by the traveler." 2 Sherman 
& Redf., see. 476, a t  pp. 1201, 1202, 1203, 1204. 

The railroad track is itself a warning of danger, as has been held 
by all the Courts, and especially by ours. Abernathy v. R. R., 164 
N. C., 91, and cases cited; R. R. v. Houston, 95 5. S., 697; R. R. v. 
Hart, 87 Ill., 529; Smith v. R. R., 141 Ind., 92; Boyd v. R. R., 50 
Wash., 619. Said one of those Courts: "A party cannot walk (or  
drive) carelessly into a place of danger." Houston's case, supra. The 
plaintiff, without hearing or seeing a train approaching, because of the 
noise of his Ford car, and being warned by the railroad, company to 
"stop, look, and listen," and without actually knowing whether a train 
was coming or not, and apparently not caring whether i t  was or not, 
though he knew it was then due, drives upon the track where his car is 
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choked, or  at least stopped, and is stricken by the train. H e  could have 
stopped eight feet ( a t  the lowest) distant from the track and seen up 
and down the track, according to the testimony, and evcn if he could 
not have done so, he  should not ha re  venturctl upon so dangerous ground 
xvithout stopping the car and ascertaining whether a train was coming 
or not, regardless of the notice given by the railroad company. H i s  
conduct does and should defeat his action. 

I t  has been held by a Court whose opinion wc greatly respect t ha t  
where a driver of a xagon and tcam, ~vhose .i-icw and hearing mere 
obstracted, and where the track was straight for about a mile in the 
direction a train n7as coming, failctl to listrn properly or to makc snffi- 
cient outlook, but drove onto the track without stopping, or knoning 
whether a train x a s  approaching or not-there can be no other inference 
than that  such failure was the proximate cause of the rcsulting accident, 
and a verdict should hare  been directed for the defendant. Cable Piano 
Co. v. Southern R. Co., 94 S. C., 143. ,Lnd another Court, for whom 
JTe h a r e  the same high opinion, has held that  "A traveler on a highway 
crossing is bound to look and listen for approaching trains before at- 
tempting to cross, and to use ordinary care to make lookisg and listening 
effective." , C o u f l z ~ r n  R. Co. v. T ' a l ~ n f i n r ' s  Pcr sonn l  Rep., 113 Va., 38s. 
A t rawler  about to pass over a railroad crossing should s f o p ,  look, and 
listen if  the situation requires it, by reason of his inability otlierwisc to 
hear or see approaching trains, i n  the cwmise of reasonable care for his  
own safety; and his failure to do so, when thew are noises to prevent 
his hearing or obstructions to prevent his sccing, bars his recovery. 
Cfarnefi.r C. h7av~uwha & X. R. C'o., 7 VT. Va., 534. I t  is practicallv 
admitted by the plaintiff that  his hearing v a s  prevented by the noise of 
his car, for  he &tually says as  much,himself; and further, that when 
there is  no noise he can hear the rumbling of the train a quarter or half - 
a mile, and of course, the sound of the whistle much further. B u t  
when must the traveler look or listen? Justice Brown, for this Court, 
which was unanimous, said in  Colemun I ! .  R. R., 153 S. C., 322: "A 
writer i n  the Personal I n j u r y  Law Journal  of July,  1910, declares tha t  
all conflicts of opinion on this subject may be avoided by adopting the 
common-sense rule that  the traveler should look when about 'to enter 
upon the track. 'A look when about to enter the zone of danger for a n  
approaching car i s  not only the most availing, but i t  is then that the 
most accurate and reliable judgment can be formed as to the safety of 
an  attempt to cross.' Personal In ju ry  Journal, page 1 1 ;  see, also, 
Wexker v. R. R., 120 N. Y. Supp., 1020. The duty of looking when one 
approaches a street railway crossing i s  not adequately discharged by 
merely looking as the dangerous point is  approached, and then when i t  
is  reached going blindly forward. Baxter v. R. R., 190 N. Y., 439; 

20-180 
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Fowler v. R. R., 74 Hun., 144; Coleman v. R. R., 98 *4m. Dec., 349; 
affirmed 185 N. Y., 564. See, also, Cranch e. R. R., 186 S. Y., 310. 
This is the standard of prudence fixed by Trull v. R. R.. 151 N. C., 550, 
where it is held that the traveler must look 'in time to save himself,' and 
by Mitchell v. R. R., 153 N. C., 116; Inman's case, 149 N. C., 125, as 
well as by numerous other decisions of this Court. In Nitchell's case? 
plaintiff had eleven feet unobstructed view up and down the track before 
reaching it. H e  failed to look, and it mas held that his negligence was 
the proximate cause of his injury, and that he could not recover." 

The Court said further, in that case, that the plaintiff looked when 
he could not see, his view being obstructed by bushes, and failed to look 
as he got near the zone of danger, when he could see, and drove right on 
the track. The evidence in our case is that there was a clear space of 
eight feet before going on the track, where plaintiff could see the train, 
but he did not look, and preferred taking the risk of outrunning the 
train, if there was one coming. His brother, who was his witness, testi- 
fied that the corn field was 15 feet from the middle of the track, the 
right of way 32 feet on either side, and a clear space of 8 feet next to 
the track. This being so, there was no reason why the view down the 
track should be intercepted, in  which event the Colemaa case, supra, 
would be substantially on all fours with this one, and i t  is in all essential 
respects. According to the witnesses, not contradicted, plaintiff said 
repeatedly he was not thinking of the track or train. The case of R. R. 
v. Freeman, 174 U.  S., 379, is, therefore, analogous to the case at  bar. 
I t  was said there: "The oral testimony, on the subject tended to show 
that Freeman neither stopped, looked, or listened just before attempting 
to cross the track: Held, the testimony tending to show contributory 
negligence upon the part of Freeman was conclusive, and that nothing 
remained for the jury, and that the company was entitled to an instruc- 
tion to return a verdict in its favor." I n  the opinion, Justice Henry 
Billings Brown said: "She was (under the circumstances) bound to 
listen and look before attempting to cross the railroad track in order to 
avoid an approaching train, and not to walk carelessly into a place of 
possible danger. Had she used her senses she could not have failed both 
to hear and see the train which was coming. If she omitted to use them 
and walked thoughtlessly upon the track, she was guilty of culpable neg- 
ligence, and so far contributed to her injuries as to deprive her of any 
right to complain about them. If using them she saw the train coming 
and undertook to cross the track, instead of waiting for the train to pass, 
and was injured, the consequences of her mistake and temerity cannot 
be cast upon the defendant." 

Referring again to C'oleman v. R. R., Justice Brown, for our Court, 
said, in that case: "From its very nature, and for public convenience, 
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the train has the right of n-ay, but the law imposes upon the engineer 
the duty to give signals and to exercise ~ i g i l a n c e  in approaching cross- 
ings in order to avoid injury. The  law imposes the equal duty upon 
the trm-eler when he reaches a crowing and before attempting to go on 
the track to both look and listen for approaching trains, for the traveler 
by doing so, if there is nothing in his way. can most certainly prevent; 
a collision and sare  himself from 11arm. TVhcn he reaches the track i t  
is no great hardship imposed upon the t rawler  to require him to esercise 
ordinary prudence and to cast his  eye u p  and down the track. By 
so doing he has the last and most certain chance to prevent collisions and 
to save himself as well as the train, its crew and passengers from possible 
injury. I n  respect to cases of collision a t  crossings, Judqe Thompson 
says: 'The leading rule is that  there can be no recovery of damages 
where the negligence of the traveler contributed proximately to thc 
injury, although the railway company was also guilty of negligence.' 
Thompson on Negligence, sec. 1605. H e  also said:  'A railroad cross- 
ing  is  itself a notice of danger, and all persons approaching i t  are bound 
to exercise care and prudence, and when the conditions are such that  a 
diligent use of the senses would have avoided the injury, a failure to use 
them constitutes contributory negligence, and mill be so declared by the 
Court.' X r .  Beach says: ' In  attempting to cross, the traveler must 
listen for signals, notice signs put  up as warnings, and look attentirelv 
up  and down the track; and a failure to do so is contributory negligence. 
which will bar recoT7ery. 9 multitude of decisions of all the Courts 
enforce this reasonable rule.' There are of course exceptions to this, 
as well as most other rules, but where the traveler 'can see and won't see' 
he must bear the consequences of his own folly. H i s  negligence under 
such conditions bars recovery, because i t  is the prosimate cause of his 
injury. H e  has the last opportunity to avoid injnry and fails to takc 
advantage of it.  This is the law as laid down by practically all the 
appellate courts in this country as well as by the Sl~prcrne Court of the 
United States." See, also, Schofield v. R. R., 114 U. S., 613; Stead zl. 
Imp. Co., 95 U. S., 161. Bu t  this doctrine as to the necessity of "look- 
ing and listening," and of stopping if need be, in order to do so effcc- 
tively, has been consistently rccognized by this Court in a t  least thirty- 
odd cases, beginning with Parker  v. R. R.. 86 K. C., 821, and ending with 
Jfitchell v. R. R., 183 N. C., 116, and there are later cases. 

I f  the view was obstructed i t  n7as more incumbent on the plaintiff to 
proceed with a greater degree of caution for  his own safety than if 
unobstructed. I f  he could not see before reaching the track, he should 
have stopped a t  the margin of the track, where he could see instead of 
driving 4 inches onto the track and into the very jams of death. I t  was 
a n  act of the greatest temerity, and reckless beyond question, to have 
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gone on without taking any heed of the obvious danger. The unex- 
pected happened, as it may at any time and generally does, as his car 
stalled right on the track, and this is not the only accident of the same 
kind that has recently occurred in  this State, or that has come under 
the observation of this Court in an official way. The railroad train 
cannot move off the track or turn to one side, and the public, whom thc 
railroad company serves, should not be delayed by careless drivers on 
the highway, who can stop or turn aside their cars at will, for the pur- 
pose of getting a view of the track before going upon it. But another 
case well decided by this Court lays down a rule somewhat similar to 
that of the Coleman case, supra, and practically the same. Justice 
Hoke,  who wrote the opinion for the Court, referring to the instruction 
of the judge to the jury, that the plaintiff in that case was excused from 
looking and listening, if the engineer had failed to give the signal of 
the train's approach to the crossing, said this was error, and then re- 
marked: "The portion of the instruction, however, addressed more 
particularly to the feature of contributory negligence, by fair and 
reasonable intendment, can o d y  mean that thougli a traveler in ap- 
proaching a railroad track is required to look and listen, yet this obliga- 
t i  ,n is not upon him, lior will the conscqucnccs be imputed to him, if he 
failed to look and listen whrn such failure was caused by the negligent 
failure of the railroad train to givc the necessary signals; arid this, where 
there mas evidence tending to show that if he had looked he could have 
seen the approaching train in time to have avoided the collision, or at  
least to have saved himself by the exercise of reasonable effort. I n  this 
me think there was error which entitles the defendant to a new trial. 
T t  T ' P ~ ~ F V P S  t l i ~  t r n v ~ l ~ r  nf gl! ohlizltio:? t~ jnnk sric! !istn:: ::.her, there i- - 
failure on the part of the defendant to give the usual and ordinary 
signals, and places the entire responsibility for such a collision on the 
railroad company. I t  would, in effect, practically eliminate the defense 
of contributory negligence when there had been a negligent failure to 
gire the warning; for ordinarily it is only by looking and listening that 
a traveler can inform himself of dangerous conditions. This is not a 
just principle by which the rights of parties in cases like the present 
should be determined, nor is it supported by any well considered au 
thority. The general rule is well stated in Beach on Contributory 
Negligence, as follows: 'In attempting to cross, the travcler must look 
and listen for signals, notice signs put up as w a r n i n p ,  and look atten- 
t ively u p  and down the track, and failure to do so is contributory negli- 
gence, which will bar a recovery.' A multitude of decisions of all the 
courts enforce this reasonable rule. I t  is also consonant with right, 
reason, and the dictates of ordinary prudence, and so much in line with 
the ordinary care which the average of mankind display in the daily 
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routine of life, that it would seem to be scarcely dependent upon the 
authority of decided cases in the law courts," citing Randall v .  R. R.. 
104 X. C., 410; Xayes  v .  R. R., 119 N. C., 758; Jlesic 21. R .  R.. 120 
N. C., 490 Laaerenfz v .  R. R. ,  56 Iowa, 689; Yixon v. R. R. ,  84 Iowa, 
331; Davis v.  R. R. ,  47 N .  Y., 400; Rodmun v. R. R. ,  125 S. Y., 526; 
R. R. a. Brownell, 39 N .  J .  L., 189. 

The rule is not universal in its application, or always without excep- 
tion, for under some possible circumstances, not present in this case, it 
may not apply. Among the cases cited in Cooper's case, supra, is Xesil- 
v. R. R., 120 N .  C., 490, where this is quoted: "The rule is general 
and usual that whenever an approach to a public crossing over a railroad 
is made by any one in charge of a wagon and team, such person is bound 
to look and listen for approaching trains and fake every proper precau- 
tion to acoid a collision, and this is so even though the approach be made 
at  a time when no regular train is expected to pass; and in case the 
drirer fails to look and listen and to take proper precaution to avoid a 
collision, and one does occur, the plaintiff cannot recorer, even though 
the defendant was negligent in the first instance." I n  our case, as i t  
appears from the testimony of the plaintiff's brother, Mr. J. I. Perry, 
who was his witness, a person approaching the crossing in a Ford car 
could see on the left a train coming down the track when within 8 or 
10 feet of the track. H e  had then a clear and unobstructed view of the 
track for a long distance. This brings the case directly within the 
authority and control of the Coleman and Cooper cases. There is 
another decision of more recent date, where the facts were substantially 
like those now before us, in which the Court decided, per curium, that 
there was no legal merit in the plaintiff's case, and nonsuited him, con- 
sidering, of course, that the facts were so clearly against his contentions 
as to require no opinion from the Court. I fear this contrary decision 
will impair the authority of those three cases, if it does not overrule 
them, by being in direct conflict, I think, with what they held. Jlc-  
Adoo's case, 105 3. C., 140, also sustains my view. 

The speed of the train makes no difference, and cannot change the 
result, which should follow from what has been said. XcAdoo  v .  R. R.,  
supra. Plaintiff, by the exercise of proper care, could just as easily 
avoid a collision with a fast-mouing train as with a slow-moving one, 
as he could see or hear the one fully as well as he could the other. T ~ P  
speed could not prevent his hearing, or seeing. JIcAdoo's case, cupra, 
has frequently been approved. See, also, 105 K. C. (Anno. Ed.), a t  
p. 154. I know of no statute, or common law, limiting the speed of 
trains, running in the country, to any specified mileage. I t  mere bet :~r  
that plaintiff and his guests should be delayed a little, than that the 
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public should be retarded, especially as plaintiff and his guests had time 
to spare, though he mas in a hurry to get home, but for no special 
reason. 

The plaintiff himself testified that the crossing sign, with the words 
on it, "Railroad crossing-stop, look, and listen," had been there 8 or 10 
years, or perhaps longer. H e  had seen it often, and it was there on the 
day and at the time of the accident. He  could see i t  easily, and did see 
it. We have seen from authority (Beach on Kegligence) that it was his 
legal duty to take notice of it and heed its warning, and to govern his 
conduct accordingly, which he did not do. I t  was his duty to '(Stop, 
look, and listen" anyhow, without the sign, but more exactingly and 
impressively his duty in the very presence of it. 

As to the passengers in the car with Perry. The rule applicable to 
them is stated in Crampton C. Ivie Bros., 126 N.  C., 894. (On petition 
to rehear.) There it is held that while generally speaking the negli- 
gence of the driver is not to be imputed to a passenger who is his guest 
by invitation, yet the question of proximate cause is always to be con- 
sidered, and if the negligence of the driver proximately caused the 
injury, neither he nor his passengers can recover, and for the simple 
reason that the defendant was not legally a t  fault. I t  is there decided 
that if the defendant's negligence did not proximately concur with that 
of the driver in  causing the injury, the plaintiffs, who were the guests 
of the driver, cannot recover, and if the driver's negligence was the 
proximate cause of the injury, plaintiffs, the guests, must, in law, look 
to their driver and not to the defendant. Under this principle, eren if 
defendant was negligent in not giving a signal, by bell or whistle, of the 
approach of its engine to the crossing, i t  was not the proximate cause of 
the injury, as i t  preceded defendant's negligence, if considered in order 
of time and sequence, as plaintiff Perry was negligent afterwards, be- 
cause he failed to properly exercise care in  going upon the crossing 
without looking and listening before or after he reached the margin of 
the danger zone, when he had a fair opportunity of doing so, and would 
have prevented any injury from the defendant's alleged omission (of 
which there was none), if he had done so. His was clearly the last and 
final fault in  the line of causation, and therefore proximate to the result. 
But whether he could see or hear, he undertook to do the most hazardous. 
if not reckless, act by attempting to cross i n  utter ignorance of whether 
a train was coming or not. A court of the highest authority has said 
that where it is known, as it should be, that a railroad company's right 
of way is being constantly used for its trains, and is a t  all times liable 
to be used for their running and operation in transporting freight and 
passengers, as a public carrier, under the highest legal obligation to 
serve the public diligently and faithfully as such, "the track itself, as it 
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seems necessary to repeat with decided emphasis, is itself a warning. 
I t  is a place of danger, and a signal to all on it to look out for trains, and 
it can never be assumed that they are not coming on a track at a par- 
ticular time when it is being used for the conrenience of trespassers or 
licensees or others, and, therefore, that there can be no risk to a pedes- 
trian, or others, from them." Trcadwel l  z;. R. R., 169 N. C., 697. 

The sign, "Stop, look, and listen," has far more legal significance 
than merely as a piece of e~~idence, or a circumstance of an evid~ntiarp 
character, and of no more weight or importance than that. A- TVF h a w  
shown, the disobedience of the warning is destructive of plnintiff"~ right 
to recover. Beach on Contributory Negligence, supra. The passage 
from Beach has been quoted bp this Court with approval. As for thc 
blast of the whistle, all of the e~~idence shows that the usual and cu.<torn- 
arp station and crossing signals were given, and the plaintiff does not 
deny it, but simply said that he did not know whether they were giwn 
or not, as the noise of his car ~ o u l d  have drowned the sigr~als if they 
were giren. This is not like saying that he mas  here hch could have 
heard it, and that hc did not hear it. If that had been t l ~  case. it is 
established with us that it would have been some evidence Tlie r d e  
is, in itself and at best, an unsafe one, as the eridence is ncyytivtl in its 
character and lacks the elernei~t of certainty. But however that may he, 
it should not be extended beyond its existing limits; requiring that both 
parties who testify contrarily should have equal opportunity to hear 
the sound. 

I base my contention that it was plaintiff's duty to s top,  loo;,, c~wi 
l isten, when he was approaching the zone of danger and befor? 11e 
reached it, and when the precaution would have been of some avail, 
upon our own authorities, especially upon Coleman  v. R. R., supra ( 1 5 3  
N. C., 322), and upon the special facts of this case, which are not 11nlike 
those of other cases, \\here the case was withdrawn from the jury. We 
have not held that this duty to ('Stop, look, and listen" is always one for 
the jury, but only that ((it is usually a question for the jury." Xheparr! 
v. R. R., 166 N. C., 545, and the other cases cited in the Court's opinion 
in this case. I t  may be negligence as a matter of law in some cases, and 
this is one of them. 

My opinion, also, is that the Brown,  cast?, relied on by the Court, is not 
at  all like this one. There the plaintiff was held to be negligent in 
going upon the track, as he did not "stop, look, and libten" before doing 
so, but he was allowed to recover because the engineer had sufficient 
time and opportunity to see his danger and did not stop or slow down 
his train, and was guilty of negligence after he saw the danger, and thus 
had the last clear chance to prevent the injury. 
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The quotation from Johmon's case, 163 N.  C., 431, is squarely against 
the plaintiff upon the uncontradicted facts of this case. That case 
holds that a traveler on the highway, when approaching a crossing, must 
look, where he can see, or where there is a clear and unobstructed space 
for him to do so as there was here, i t  being eight feet wide, according 
to the testimony of the plaintiff's brother, who was one of his witnesses. 
I n  other respects the case is not analogous to this one, as here the plain- 
tiff himself said that the noise of his car prevented him from hearing. 
This was caused by his own act, and is not imputable to the defendant as 
negligence. Plaintiff's plain legal duty was to stop his car and its 
noise, so that he could hear, instead of blindly rushing into danger, 
especially when there was no necessity or excuse for his doing so. 

The remaining argument of the Court is fully answered when we 
consider that plaintiff himself testified that he could have heard the 
rumbling of the train for a quarter of a mile away if it had not been 
for the noise of his own car, and he would have heard the whistle blast 
but for the same noise. What difference can it make whether i t  is the 
noise of the bell, whistle or train if it is sufficient to give notice of the 
train's approach in the absence of plaintiff's own noise? 

I n  their essential facts this case and that of Hurst v. R. R., recently 
decided by this Court, are "on all fours" with each other, and cannot; 
be successfully distinguished. Tn the Hws t  case, as I read it, the deci- 
sion of the Court did not depend upon the condition of the crossing, 
nor is i t  of less weight as an  authority because the Court deemed an 
opinion unnecessary, the ruling below being considered too plainly right 
for discussion. 

T L  -.-- . . 
1 u r ; L a  are otht;r important exceptioiis raising qilestions of seriona 

moment, and certainly fit to be considered, but I mill have to forbear 
consideration of them, as the question raised and already considered 
has prolonged this opinion far  beyond my intention. One matter I will 
notice before concluding. As plaintiff admits the noise of his own car 
would drown the noise of the train and the whistle, his testimony as to 
not hearing the whistle of the train was of no value, and was not, under 
the ordinary rule, competent to be heard, while the positive testimony 
as to the whistle being blown was all one way, and the witnesses had 
full opportunity to hear, being near the train. The law that where 2 
witness states that he did not hear the whistle i t  is some evidence that i t  
was not sounded does not apply where others testified that they were 
near the train aIid did hear it, unless hc had equal opportunity with 
them to hear it. The rule depends upon equality of opportunity. Here 
the plaintiff had practically no such opportunity, as the noise of his car 
completely deadened the noise of the train and that of the whistle. The 
noise of the train was certainly there, and yet he did not hear it, because. 
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as  he says, the noise of his car prevented. The  others did hear, because 
nothing interfered with their doing so. 

I n  any possible or, a t  least, reasonable view of the case the plaintiffs, 
i n  my opinion, should have been nonsuited. 

BROWN, J., concurs in  the dissenting opinion. 

L. H. DUFF'P v. J. HENRY PHIPPS. 

(Filed 10 November, 1920.) 

1. Contracts-Sale of L a n d e r i c e  Per Acre. 
Defendant's contract to sell about 204 acres of land known as a certain- 

farm, adjoining named owners and others, at a certain price per acre, is n 
sale by the acre, and plaintiff is entitled to a rebate, or a return of the 
amount he has overpaid on account of less acreage than that specified in 
the contract. 

2. Same-Deeds and Conveyances-Merger-Pleadings-Demurrer. 
A contract for the sale of ahout 204 acres of land at a certain price per 

acre does not merge in a deed given for the tract specifying 197 acres, in 
assumed execution of the contract, and the plaintiff mag recover of the 
defendant for the shortage of acres ascertained; and a demurrer to the 
complaint with these allegations is bad. 

APPEAL by defendant from Ra?y, J., at September Term, 1920, of 
GUILFORD. 

The defcndant entered into a written contract in Kovember, 1919, as 
follows: "I agree to sell L. J. Duffy about 204 acrcs of land, known as  
the Buffalo farm, and adjoining the lands of Cicero Moore, C. D. 
Benbom, and Thomas Pcmberton and othcrs, a t  $100 per acre, and 1 
acknowledge the payment of one hundrcd dollars as first payment on 
said lands, and in case thc sale is  not closed within 60 days then this 
$100 is  forfeited and all agrc~ments  are null and void. I agree in  case 
that  L. J. Duffy completes this trade, to takc $2,000 cash; $3,000 in  six 
months; $5,000, 1 December, 1920; $5,000, 1 December, 1921; $5,000, 
1 December, 1922-a11 notes hearing 6 per cent interest from date of 
deed, possession to be given by 1 January,  1920." 

On 4 Decembrr, 1919, the dcfendarlt made a deed to the plaintiff 
reciting therein that  he con~cyed 197 acrcs, and stating that  the tract 
contained that number of acres. The  plaintiff paid cash and executed 
notes on that  basis. On actual survcy the tract was found to contain 
156.563 acrcs, a shortage of 40.433 acres, and this action is  brought to 
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recover cash or cancel notes for $4,043.50, for failure of consideration 
upon the ground that the lands were purchased by the acre and not as a 
tract. 

The defendant demurred upon the ground that the complaint fails to 
state a cause of action because the contract had become merged in the 
deed, and further, because the contract was indivisible, and the plaintiff's 
remedy, if any, was to offer to return the land and recover the entire 
purchase money. The defendant appealed. 

Brooks, Hines & Kelly and Broadhurst d Cox for plaintiff. 
Fentress & Jerome for defendant. 

CLARK, C. J. The defendant's contract to sell the plaintiff '(about 
204 acres of land, known as the Buffalo farm, and adjoining the lands 
of Cicero Moore, C. D. Benbow, Thomas Pemberton, and others, at  $100 
per acre'' was a sale by the acre, and the plaintiff is entitled to a rebate, 
or a return, of the amount overpaid. Henofer v. Realty Co., 178 N. C., 
584. 

The defendant contends that the contract was merged in the deed, and 
therefore the complaint does not state a cause of action. The deed 
representing that the acreage was 197 acres was the act of the defendant 
in  assumed execution of the contract and the acceptance of i t  by the 
plaintiff does not estop him from showing a shortage in  the acreage and 
from a recovery of the amount overpaid. McGee v. Craven, 106 N.  C., 
353; Brown v.  Hobbs, 147 N. C., 77; Kendricks v. Ins. Co., 124 N .  C., 
318. 

T h e  deed W A ~  m2de in  pnrwsnre of the rnntrnrt, ~ n r l  t h ~  ~stimrcte in 

the contract, "about 204 acres," and the estimate in  the deed, "197 
acres," and the estimate in  the contract of $20,000 are all subsidiary 
to the contract of sale "at $100 per acre." Whenever the true acreage 
was ascertained, whether i t  was more than the above estimates or less, 
the amount of the purchase money was to be ascertained by multiplying 
such acreage by $100. This is the basis of the contract. I f  it had 
turned out that the true acreage was more than this estimate, the plain- 
tiff would have had to pay the increased amount. I t  proving to be less, 
the defendant must refund the overpayment. 

Affirmed. 
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M. L. POUSG v. J .  TT'. SEWSOME aso SARAH XETVSOME 

(Filed 10 Sovember, 1920.) 

1. Husband and W i f e M a r r i e d  Women-Wife's Torts--Husband's Lia- 
bility-Statutes. 

The rule of the common law that made the husband liable for the torts 
of his wife, though living separate at the time, has been modified by 
statute so as to make him liable only when they are living together. Rev., 
2105. 

2. Same. 
Rev., 2105, giving a right of action against the husband for the tort of 

the wife, while they are living together, modifying the common law. is 
not affected by the courtesy act of 1848, the constitutional provision 
vesting in the wife her separate estate; the marriage act of 1871-72 and 
other statutes giving her many of the rights of a feme sole; the Martin 
-4ct of 1911, ch. 109. allowing her to contract in certain cases as if unmar- 
ried, and the act of 1913, ch. 13, giving to a married woman her personal 
earnings, with right to sue alone for personal injuries, etc. : for the rights 
thus given are additional ones, without changing the common law princi- 
ples as modified by the statute. Rev., 2105. 

CLARK, C. J., concurring in opinion. 

APPEAL by defendant from Long, J., a t  the March Term, 1920, of 
FORSYTH. 

This  is  an  action to recover damages for slander against two defend- 
ants, who are husband and wife and living together. 

The  jury returned the following verdict: 
"I. Did the defendant, Sarah Newsome speak of and concerning the 

plaintiff, M. L. Young, the words in  substance, as alleged i n  the com- 
plaint ? Answer : 'Yes.' 

"2. I f  so, what amount of compensatory damage is the plaintiff en- 
titled to recover of the defendants, Sarah  Newsome and J. W. Newsome? 
Answer : 'Six hundred and fifty dollars ($650) .' " 

H i s  Honor held that  the husband was liable on the verdict for the 
tort  of his  wife, and entered judgment accordingly, and the defendants 
excepted and appealed. 

Jones & Clement and MclMichael, Johnson & Haclcler for plaintiff. 
Sapp & McKaughn and Dallas C. Kirby for defendants. 

ALLEN, J. A t  common law the husband was liable for the tort of his  
wife, although committed without his  knowledge or consent and in his  
absence, and although living separate a t  the time, on the ground that  
"as her legal existence was incorporated i n  that  of her husband, she 
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could not be sued alone, and i f  the husband was protected from responsi- 
bility the injured party would be without redress." Roberts  o. Lisenbee, 
86 N.  C., 136. 

This principle was modified by the act of 1871-2 (Rev., 2105), so that 
the husband could only be held liable for torts committed while the 
husband was living with the wife, the statute providing that, "Every 
husband living with his wife shall be jointly liable with her for all 
damages accruing from any tort committed by her." 

This statute has not been amended or repealed, and since its enact- 
ment it has been held that "a husband is liable for slanderous words 
spoken by his wife in his absence and without his knowledge or consent." 
Presnell  v. Moore,  120 N. C., 390. 

I n  the Rober t s  case the doctrine of the liability of the husband was 
adhered to notwithstanding the courtesy act of 1848, the provisions of 
the Constitution of 1868 vesting in her the separate estate, the marriage 
act of 1871-2, and other statutes, giving her many of the rights of a 
f e m e  sole, all of which were considered, and the Martin Act of 1911, 
ch. 109, allowing her to contract in certain cases as if unmarried, and 
the act of 1913, ch. 13, giving to a married woman her personal earnings 
and any damages sustained by her for personal injuries, with the right to 
sue alone, simply add additional rights without changing the principle. 

These later statutes do not purport to change or modify the earlier 
statute, fixing liability on the husband, and as all may well stand to- 
gether, and are certainly not irreconcilable, i t  cannot be held that they 
operate as a repeal by implication. 

No error. 

CLARK, C. J., concurring: The common law was formulated before 
there was any Parliament, or when they were enacting very few statutes. 
I t  was created by judges who were for centuries Catholic priests only, 
and for centuries more they all were priests or laymen. I t  is not aston- 
ishing that under the influence of priests, who presumably knew little 
about such matters, i t  was laid down as a conclusive and irrebuttable 
presumption of law and fact that the wife acted solely under compulsion 
of her husband, and therefore that he was liable for her torts. 

A great writer, who was far better posted on such matters, in the last 
century presents that when Mr. Bumble was told that he was responsible 
for his wife's conduct, and that "indeed he was the more guilty of the 
two in the eye of the law; for the law supposes that your wife acts under 
your direction." Mr. Bumble replied: "If the law supposes that, the 
law is a ass-a idiot. I f  that's the eye of the law, the law's a bachelor; 
and the worst I wish the law is that his eye may be opened by expe- 
rience." Ol iver  Twist, ch. 51. 
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Priestly judges seem to have based their whole doctrine of the subjec- 
tion of woman upon Genesis, ch. 2 223-24 : "And the man said, this 
is now bone of my bone and flesh of my flesh; . . . they twain shall 
be one flesh." But this vas  not the declaration of God, but of -Idam, 
and is not a fact, and yet upon that false foundation was built the theory 
of the conlmon law 7%-hich has persisted in the minds of some down to 
the present day, much to the detriment of women whose legal rights 
have been far inferior to those of women in other civilized countries, 
and eaen to those lix-ing in semi-cirilized countries under the domina- 
tion of the Koran. 

Blackstone, who 160 yeam ago opened the first law school in England, 
was an intense reactionary, and in his Commentaries emphasized these 
views, saying that sons take precedence over daughters in rights of 
inheritance, because "the worthiest of blood shall be preferred.'' 2 Con1 , 
ch. 14;  and, again, stated that the "very being or legal existence of 
woman is suspended during marriage, or at least is incorporated and 
consolidated into that of her huqband." 2 Blackstone, ch. 15. This 
theory of merger of the personality of the mife is the source of all the 
legal degradation of women which it has taken so many years to con- 
quer-and which indeed is not entirely eradicated yet. 

From the false assumption of the person of the wife becoming a 
chattel of the husband has logically followed the premise that he had 
the right to chastise her. and that her personal property became his upon 
marriage, and "The hwband hath herein an immediate and absolute 
property del-oh-ed to him by the marriage, not only potentially but in 
fact, which never can again revert to the wife or her representative." 
2 Black., ch. 29. And her realty became the property of her husband 
for his life, and there are further consequences, among them the anoma- 
lous ('Estate by Entireties," which is a great injustice to her, but which 
it is held still exists notwithstanding the Constitution of 1868 rested 
women with absolute ownership of their property, as "if they were 
single." Then there is the provision still in our Code (C. S., 4225, 
4339) that in trials for seduction arid abduction the jury shall not take 
the testimony of the woman as trne, even though they do believe her, 
unless she is corroborated; and this is stiIl one of the few States in which 
the privy examination of the woman is still required in conveyances by 
her, and that in all dealings between the mife and her husband her 
contract is roid unless reriewed and approved by some justice of the 
peace. 

Long after most of the above doctrines were abandoned in England, 
Pearson, C. J., in S. v. Black, 60 N. C., 263, reaffirmed the right of the 
husband to chastise the wife because it was his duty to "make her behave 
herself," and in S. v. Rhodes,  61 N .  C., 455 (in 1868)) Reade,  J., sus- 
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tained a charge of the court below that a husband had the right to whip 
his wife "without any provocation," stating, however, that the whole 
doctrine had been questioned in  England, repudiated in Ireland and 
Scotland, and "had met with little favor elsewhere in the United States.'' 

I n  view of the fact that in 1874, in S. v. Oliver, 70 N .  C., 60, Settle, J., 
repudiated the doctrine that the husband had the right to chastise his 
wife under any circumstances, saying simply, "We have advanced from 
that barbarism"; that the Martin Act, 1911, ch. 109, recognized the 
right of the wife to contract as if single (except with her husband), C. S., 
2507, 2515; and the act of 1913, ch. 13, now C. S., 2513, under which 
the wife is entitled to recover her earnings and damages for torts, i t  
would seem that all that part of the common law which is derived from 
the assumption of her being under the control of her husband should be 
deemed "obsolete" under the terms of our statute, 1778, ch. 133, now 
C. S., 970, which placed among the exceptions to our adoption of the 
common law all those provisions which have "become obsolete." 

I n  view of the above provisions recognizing the equality of the wife 
with her husband as to her property and rights of person, and especially 
the recent amendment to the U. S. Constitution recognizing the equality 
of women a t  the ballot box, it would seem common sense had overcome 
the common law as to the inequality of the sexes, and that, as a correla- 
tive, the husband should no longer be held liable for the torts of the 
wife, committed without his knowledge or concurrence. " 

This would certainly be so if the principle rested upon the common 
law, because "cessant ratione, cessat et lex." But, as pointed out in the 
opinion of the Court, the act of 1872, ch. 193, now C. S., 2518, expressly 
-.,n-:,Jn" +L-+ +Ln L.."L--,I ci1:--:-- ---:+L I.:- -:t- -L-11 L -  : . : - .~ l -  1:-1.1. 
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with her for her torts.'' This is a modification of the common law 
under which the wife was not liable a t  all, and to that extent the doctrine 
is statutory, and the Courts have no choice but to declare i t  still in force 
until changed by statute. 

BUILDERS' SUPPLY COMPANY v. SEABOARD AIR LINE RAILWAY 
COMPANY. 

(Filed 10 November, 1920.) 

(For digest, see Perry u. R. R., ante, 290.) 

APPEAL by defendant from Devin, J., at HALIFAX. 
This is an action to recover damages to an automobile truck caused 

by collision with a train a t  a public crossing. 
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JOXES v. Guaso Co. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed. 

George C .  Green for plaintiff. 
R. C .  Dunn and hfurray Allen for defendant. 

ALLEX, J. The questions raised by this appeal are substantially those 
decided in Perry v. R. R., at this term, and upon that authority the 
judgment is affirmed. 

No error. 

WALKER and Bnowx, JJ., dissent for reasons stated in dissenting 
opinion in  Perry v. R. R., at this term. 

R. M. JOKES v. UNION GUAKO COMPAKP. 

(Filed 10 November, 1920.) 

Pleadings-Examination of Party-Statutes-Motions. 
In order to examine the opposite party to an action to obtain evidence 

upon which to prepare a pleading, it must be properly made to appear 
that the evidence sought is necessary to be thus obtained ; and where the 
facts relied on are fully set out in the complaint, the order to examine 
should not be granted; the remedy, in proper instances, being by motion 
to make the allegations more specific, or for a bill of particulars, especially 
when the defendant seeks no affirmative relief. Rev., 866; C. S., 901, 902. 

APPEAL by plaintiff from Ray, J., at chambers in  Tinston, 1 7  Xay, 
1920. 

This is one of 19 actions in  Rockingham Superior Court by 19 
farmers against the Union Guano Company for damages for breach of 
warranty in certain fertilizers, causing them losses in their crops. 
After the complaint mas filed, the defendants filed a petition to examine 
said plaintiffs to secure information on which to file its anmer.  I n  
absence of the plaintiffs and their attorneys, the clerk signed an order 
directing the plaintiffs to appear for examination on 19 April, 1920, on 
which date the plaintiffs filed an answer to said petition and order and 
asked that the order be set aside. Upon the hearing the clerk set aside 
the order and denied leave to examine the plaintiffs. Upon appeal to 
the judge at chambers, this order v;as reversed and judgment signed 
remanding the cause to the clerk at  Rockingham with directions that 
the defendant should proceed with the examination of the plaintiffs, and 
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the plaintiffs appealed. I t  was agreed between the parties that the 
other 18 cases shall await and abide the decision of this question on 
appeal. 

J .  111. Sharp for plaintiff. 
Swinlc, Korner c8 IZutchins for defendant. 

CLARK, C. J. This proceeding for examination of the opposite party 
before trial was begun was under Rev., 866, now C. S., 901, 902. 

This,proceeding may be permitted to the plaintiffs to procure informa- 
tion to frame the complaint. Holt a. Finishing Co., 116 N .  C., 480, or 
after answer is filed the plaintiff may cause the aefendant to be examined 
to procure evidence, Helms v. Green,, 105 N .  C., 251 ; Van% 7;. Lawrence, 
111 N. C., 32. And by parity the defendant may have the plaintiff 
examined to procure information to file answer, or after the answer is 
filed, to procure evidence for the trial. I t  does not lie where, as in  this 
case, the facts relied on are fully set out in  the complaint, and the de- 
fendant can deny the same, or, if so disposed, it may answer on informa- 
tion or belief. 

Both as to thc plaintiff and the defendant, as is pertinently said in 
Bailey v. AIatthews, 156 N .  C., 78, "The law will not permit a party 
to spread a dragnet for his adversary in a suit in order to gather facts 
upon which he may be sued; nor will i t  countenance any attempt under 
the guise of a fair  examination to harass or to oppress the opponent. 
I t  is a very rare case that requires exercise of this function of the courts, 
and this order should have not been made without careful consideration 
onrl n n r n t : n r r . "  --- -"A ="ALL 

I n  Lumber Co. v.  R. R., 141 N. C., 170, i t  is said that if the pleadings 
are not specific enough the opposing parties may resort to & bill of 
particulars. The complaint herein is a clear, specific statement as to 
the purpose for which the fertilizer was bought, and the constituent 
elements which i t  was represented by the defendant to contain, and 
allegations of the falsity of such representations and of the damage. 

I t  is evident that the defendant did not need anv examination of the 
plaintiff to enable i t  to answer these allegations, and if the complaint 
had not been clear enough the remedy was by motion to make the allega- 
tions more specific, or for a bill of particulars, especially as the defend- 
ant has not set up a counterclaim or a demand for an affirmative relief. 

I n  Bailey v. Mathews, 156 N.  C., 81, Walker, J., says that i t  is of first 
importance that an application for an order for such an  examination 
be under oath, stating facts which will show that the nature of the action 
is such that "the testimony is relevant, and that the examination is 
material and necessary, and the information desired is not already 
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accessible to  the  applicant,  and  tha t  the  motion is  made  honestly a n d  
i n  good f a i t h  and  not  n~aliciously." T h i s  is  reaffirmed i n  Fields v. 
Coleman, 160 N. C., 14; Bank v. - l f cdr i l~ur ,  165 S. C., 375, a n d  cases 
cited. 

I t  does not sufficiently appear  upon the  complaint m d  petition t h a t  
these requirements have been complied with, and  the  order of t h e  judge 
requir ing t h e  plaintiffs to  be examined must  be 

Reversed. 

J. B. RIDDLE ET AL. v. CUMEERLBIYD COUIYTT ET AL. 

(Filed 10 November, 1920.) 

1. Schools-School Districts-Taxation-Statutes- Elections- Approval 
of Voters-Constitutional Law. 

Under the provisions of Consolidated Statutes, sec. 3626, the board of 
commissioners of a county may form special school-tax districts without 
rcgard to township lines, and provide for a levy of a tax, when submitted 
to and approved by a majority of the voters in accordance with the statute. 

Under a statute which sets out a form of ballot to be used a t  an elec- 
tion, the use of such form is directory and not mandatory, unless the 
statute so declares, this matter being. within the discretionary power of 
the Legislature; and the forms prescribed by Consolidated Statute\, sec. 
6626. "for special tax" and "aqainst special tas" in an election for the 
formation of a special school-tax district, mill not render the election 
invalid when a free and fair opportuni t~ has been afforded the voters 
therein to express their will a t  the polls, and from the order calling the 
election and the notice thereof, and from the special facts and circum- 
stances, i t  appears that the result of the election was in favor of the tax. 
though voted for upon forms of ballots reaclinq "for" or "against conmli- 
dated schools" of a certain territorr within the township. 

3. Elections-Schools-Special Districts-Taxation-Voters. 
Where school-tax districts already exist within the territory embraced 

by a proposed new district to be created for the entire townqhiy under 
the provisions of Consolidated Statutes. qec. 6626, the majority vote of 
the proposed new district will control the reqult of the election fairly and 
freely held, and the contention that a separate election should have been 
held in the territory not embraced in the old districts is  without merit. 

APPEAL by  plaintiffs f r o m  Guion, J., a t  F a l l  Term, 1920, of CUMBER- 
LAKD. 

T h e  action was brought to  enjoin t h e  l e r y  of a school t ax  i n  Gray's 
Creek Township. h restraining order  mas granted, and  t h e  cause came 
o n  before J u d g e  Guion  f o r  final hearing, x~hereupon,  af ter  considering 

21-180 
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the evidence and finding the facts, the judge dissolved the restraining 
order and directed the commissioners to proceed with the levy of the 
tax. The following facts were found by the judge: 

"This cause coming on to be heard at the time and place agreed on 
by counsel for the hearing under the restraining order heretofore issued 
by his Honor, C. C. Lyon, and being heard upon the complaint and 
answer herein, and the exhibits and affidavits, and the oral testimony 
of D. L. Downing, register of deeds and PX officio clerk of the board of 
commissioners of Cumberland County, the court finds the facts to be as 
follows : 

"1. That a petition signed by one-fourth of the freeholders of Gray's 
Creek Township, Cumberland County, North Carolina, asking for a 
special school tax for the entire township, duly indorsed and recom- 
mended by the board of education of Cumberland County to the board 
of commissioners of said county, was duly filed with said commissioners, 
considered, and favorably acted upon by them on 7 June, 1920, and an 
election ordered thereunder to be held on 7 July, 1920, and then and 
there at the said meeting N. H. Jones was appointed as registrar, and 
Frank Marsh and H. T. Budd as judges. 

"2.  That the said clerk of the board of commissioners was not present 
when the petition was acted upon by the board of commissioners, and 
that the petition did not actually come into his hands until on or about 
21 September, 1920. 

"3. That the said petition and action thereon were regular and suffi- 
cient, and that sufficient notices were posted, giving notice of said elec- 
tion, and also proper and sufficient advertisement was published in  the 
Fayetteviiie Observer, a newspaper pubiiihed in sald county. 

"4. That pursuant to the order and notice, the election was held on 
17 July, 1920, at  which election 126 qualified voters voted a ballot 'For 
consolidated schools, Gray's Creek Township,' and 35 qualified voters 
voted a ballot 'Against consolidated schools, Gray's Creek Township,' 
and that there were 183 voters in said township qualified for the said 
election. 

"5. That the said vote was canvassed by the election officers, the result 
declared, and a report made to the commissioners of Cumberland County 
and accepted by them, as appears in this record. 

"6. That 108 of the qualified voters of Gray's Creek Township fully 
understood the proposition before them to be for a special tax as appears 
by affidavits herein; that they mere not deceived or misled by the wording 
of the ballots, which ballots read, 'For consolidated schools, Gray's Creek 
Township,' and 'Against consolidated schools, Gray's Creek Township,' 
and that the election was a free and fair expression of the will of the 
people on the proposition of tax or no tax for the township for school 
purposes. 
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'(7. That said township has had for several years two special-tax 
school districts, and three nonspecial-tax school districts, the said five 
districts comprising the entire ton-nship. 

"8.  That less than one-fourth of the freeholders of the nonspecial-tax 
districts signed the petition for tlre election, and less than a majority 
of the qualified voters of the nonspecial-tax districts voted ballots read- 
ing, 'For consolidated schools, Gray's Creek Township,' and that the 
freeholders signed the petition and the qualified voters voted at  the 
election without regard to school district lines. 

"9. That a majority of the qualified voters of said township voted 
at  said election for consolidation, ~vhich they understood carried with 
it a special tax for school purposes, in accordance with the petition for 
and notice of the said election, and the court so finds. 

"It is now, therefore, ordered, adjudged, and decreed that the said 
election be, and the same is hereby declared valid and sufficient to au-. 
thorize, and does authorize, the levy and collection of a special tax, as 
asked for in the petition; that the restraining order heretofore issued 
in this cause be, and the same is hereby dissolved; that it is the duty 
of the said commissioners of Cumberland County to levy tax, and they 
are hereby so directed to do, and it is further decreed that the defendants 
go hence without day and recorer their costs of the plaintiffs and their 
sureties. 0. H. G u ~ o x ,  Judge." 

To the foregoing judgment plaintiffs excepted and appealed to the 
Supreme Court. 

The petition for the election, which was filed with the board, with 
the order thereon, and the notice of the election, all being mentioned in 
the judgment of the Court, are as follows: 

T o  the board of c o u n f y  commissionsrs of Cr~mberland County ,  ATort11 
Carolina: 

We, the undersigned freeholders constituting one-fourth of the free- 
holders in Gray's Creek Township, Cumberland County, Xorth Carolina, 
most respectfully petition your honorable board for an election to ascer- 
tain the will of the qualified voters within Gray's Creek Township, said 
county and State, whether there shall be established a special school-tax 
district in  and for and comprising Gray's Creek Township, said county 
and State, as the boundaries of said township are now constituted, with 
the annual tax of not more than 30 cents nor less than 10 cents on the 
one hundred dollars valuation of property under the valuation ordered 
by the General Assembly of North Carolina at  its session in 1919, or 
subsequent valuations, and not more than 90 cents and not less than 30 
cents on the poll, for the purpose of supplying the public school fund 
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for said district and maintaining a high school as may be required by 
law. And whether the said township school district, through its proper 
school officials or authority, shall issue and sell bonds in  an amount not 
exceeding $25,000 to run for a period of twenty years, the proportionate 
parts thereof being payable annually during the said term, and the tax 
levy to be sufficient hereunder to pay the interest and maturing bonds 
from year to year, the proceeds of said bonds to be paid to the proper 
school authorities of the said district for the purpose of erecting proper 
building or buildings for a public school under the law, rules and regu- 
lations governing the same; and for the purpose of purchasing a ;its 
for said buildings and the eqnipmmt of the said schoolhouse and build- 
ings, and such accessories and transportation equipment as the governing 
authorities may deem necessary, and upon the voting of the said tax and 
sale of the bonds of Gray's Crerk Township, then the existing tax in  and 
f o r  King Hiram and Gray's Creek districts in the said township shall 
automatically cease, and not he levied thereafter, such vote repealing 
the existing tax provided for in said districts, but a failure of the said 
rote hereby petitioned for shall not disturb or repeal the said existing 
tax, or existing school district boundaries within the said township. 
(Here the names of petitioners are set forth.) 

Petition was filed and following order made: Ordered that a special 
election be held in Gray's Crecb To~vnship for the purpose of a special 
school tax on 17 July, 1920. 

X n t i ~ ~  is Ecrchy circa t h ~ t  t h i  C i i~he i -k i ld  CuulliY Luilld ~ l r  CUIII- 

missioners h a ~ e  called a special election to be held in  Gray's Creek 
Schoolhouse, in  Gray's Creek Township, on 17 July, to ascertain the 
will of the people of that territory comprising Gray's Creek Township 
lying and being in the county of Cumberland, as to whether there shall 
be levied a special tax of not more than 30 cents on the one hundred 
dollars valuation of property and 00 cents on the poll, and not less than 
10 cents on the hundred dollarq ~a lna t ion  of property and not less than 
30 cents on the poll to supplement the funds apportioned to said district 
according to the acts of the Legislature of 1911. 

I t  is further ordered that Neil1 Jones be and he is hereby appointed 
registrar for said election, and it is further ordered that Frank A. 
Marsh and Tom Budd be and they are hereby appointed judges of said 
election. I t  is further ordered that a new registration shall be made, 
and that the election shall be held under the general laws of 1901, a n d  
all acts amendatory thereof as near as may be, and that returns shall be 
made to the board of Cumberland commissioners at  their next regular 
meeting. (Duly signed) 
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Plaintiffs assigned the following errors : 
1. The court erred in rendering the judgment and decree set out in 

the record. 
2. The court erred in dissolving the temporary restraining or'der, 

and refusing to continue the same until the final hearing. 
3. The Court erred in finding as a fact that one hundred and eight of 

the voters in said election fully understood that they \$-ere voting for a 
special tax for Gray's Creek Tomlship,  hen the record shows con- 
clusively that they did not rote for such tax, hilt voted only for "Con- 
solidated schools, Gray's Creek Township," and such a ballot carries 
with it a conclusi~e presumption contrary to that of special tax. 

I. The court erred in finding as a fact that a majority of the qualified 
170ters of Gray's Creek Tox~nship understood that their rote for con- 
solidation carried with it a special tax for school purposes, for the same 
reasons set out in the third assignment of error. 

5 .  The court erred in adjudging that said election mas valid and 
sufficient to authorize the l e y  and collection of said tax, and to his 
ordering and directing the commissioners to levy and collect the same. 

6. The court erred in directing a special school tax to be levied in the 
three nonspecial school-tax districts of said township, as less than one- 
fourth of whose freeholders signed the petition for said election, and 
less than a majority of whose qualified voters voted in said election 
"For consolidated schools, Gray's Creek Township," the voters in the 
said township as a whole having been allowed to vote, including those 
in the t ~ o  special school-tax districts, same being equkalent to aotinq 
a tax on others that they do not have to pay themselves, the nev- terri- 
tory being the only district that the election, in effect, required the l e ~ y  
of any additional tax upon, with the "automatic" discontinuance of the 
tax in the same amount in the t ~ o  old special-tax districts. 

Bul lard  $ Stringfield for plaintif is.  
Sinclair d Dye and Oates d? Herr ing  for defendants.  

WALKER, J., after stating the case: I t  is provided by statute that 
special-tax districts may be formed by the county board of education in 
any county, without regard to township lines under the conditions which 
are therein set forth. Consol. Statutes, sec. 5526. Those conditions 
refer altogether to the levy of a tax to proride a supplementary fund 
for the support of schools in the district, and this tax is not to be levied 
unless approved by a majority of ~ o t e r s  at an election to be held to 
ascertain the mill of the people, residing in the proposed district, with 
regard to it. Machinery is pro~ided for holding the election, and it is 
required that the ballots to be used shall have printed or written on them 
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"For special tax" and "Against special tax." There is no provision that 
the use of such ballot shall be essential to the validity of the election, or 
that it shall be void if they were not used, but the statute simply desig- 
nate% what kind of ballots shall be used by the voters to express their 
choice. The provision of the statute, under the facts and circumstances 
of this case, where the form of the ballots cannot affect the merits. should 
be considered as directory and not mandatory. There is no intimation 
in  the law that a failure to comply with it in this respect should render 
the election void. I t  was merely a convenient form of ballot designated 
to express the will of the qualified voters upon the question submitted 
to them, and the ballots used by them and the surrounding circumstances 
show clearly and unmistakably what their intention was, so that no doubt 
whatever can exist as to it. If the statute expressly declares any par- 
ticular act to be essential to the validity of the election, or that its omis- 
sion shall render the election void, all courts whose duty it is to enforce 
such statutes must so hold, whether the particular act in question goes 
to the merits or affects the result of the election or not. Such a statute 
is imperative, and all considerations touching its policy or impolicy must 
be addressed to the Legislature. But if, as in most cases, the statute 
provided that certain acts or things shall be done within a particular 
time, or i n  a particular manner, and does not declare that their per- 
formance is essential to the validity of the election, then they wili be 
regarded as mandatory, if they do,and directory if they do not, affect 
the actual merits of the same. 

This is the rule gathered by an able text-writer from the authorities 
(McCrary on Elections, secs. 187 to 190, both inclusive), and has been - * more than oiice d o p i e d  a d  ayyruved 'uy i h u  houri. Briggs v. Ciiy of 
Raleigh, 166 N. C., 149-154. I t  has been held by us that statutes pre- 
scribing rules for conducting popular elections are designed chiefly for 
the purpose of affording an opportunity for the free and fair  exercise 
of the right to vote. Such rules are directory, not jurisdictional or 
imperative. Only the forms which affect the merits are essential to the 
validity of an election or the registration of an elector. This is, of 
course,. subject to the rule as to the imperative or mandatory character 
of the statutory requirement. DeBerry v. Nicholson, 102 N. C., 465. 
When it has been found as a fact by the lower court that every qualified 
voter has had a fair and ample opportunity to register and vote, an 
election declaring for a special school tax will not be held invalid because 
of an irregularity not pertaining to the merits. This was substantially 
said in Younts v. Comrs., 151 N.  C., 582. I t  was held in Briggs v. City 
of Raleigh, supra, that an irregularity in the conduct of an election 
which does not deprive a voter of his rights or admit a disqualified 
person to vote, which casts no uncertainty on the result, and which was 
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not caused by the agency of one seeking to derire a benefit from the 
result of the election, will be orerlooked  hen the ouly question is vhich 
vote was greatest. The same principles are applicable to the ruler 
regulating the registration of electors. This liberal rult of the law 
relating to elections, xx~here not forbiddeli by the language of the par- 
ticular statute of a mandatory character, is thus statcd and applied in 
Hazoes v. ,lfiller, 56 Iowa, 394, at  396-397 : "These county-seat elections 
are governed by the same rules that are applicable to the election of 
officers. I n  canvassing rotes of electors their inteutions must be ascer- 
tained from their ballots, which must be counted to accord with such 
intentions. If the ballots express such intentions beyond a reasonable 
doubt i t  is sufficient, without regard to technical inaccuracies, or thc 
form adopted by the voter to express his intentions. Of course the 
language of a ballot is to be construed in the light of all facts conuected 
with the election; thus, the office to be filled, the names of the candidates 
voted for, or the subject contemplated in the proposition submitted to 
the electors, and the like, may be considered to aid in discovering the 
intentions of the voter," citing 8. 21. Cauers, 22 Iowa, 343; Catfell c. 
L m v y  et al., 45 Iox~a, 478; Carpenter c. Ely ,  4 Wis., 438; T h e  People 
v. Matteson, 17 Ill., 167; T h e  People v. JfcManus, 34 Barb., 620; T h e  
State ex rel. c. Elwood, 12 Wis., 552; Railroad Co. v. Bearss, 39 Ind., 
600; State ex rel. Phelps v. Goldthu'ait, 16 Wis., 146. I n  the construc- 
tion of statutes regulating elections, it is important to keep in mind two 
recognized principles: (1) The legislative will is the supreme lam 
under the Constitution, and the Legislature may prescribe the forms to 
be observed in the conduct of elections, and provide that such method 
shall be exclusive of all others; (2) since the first consideration of the 
State is to give effect to the expressed will of the majority, it is directly 
interested in having each voter cast a ballot in accordance with the 
dictates of his individual judgment. Recognizing the principle first 
above stated, the courts have uniformly held that when the statute 
expressly or by fair implication declares any act to be essential to n 
valid election, or that an act shall be performed in  a given manner and 
in  no other, such provisions are mandatory and exclusive. 15 Cyc., 317. 
The vital and essential question is, if the statute be not mandatory in 
its terms, in which case a failure to comply with i t  is fatal, whether 
noncompliance with i t  or a mere irregularity will avoid an election, if 
i t  does not affect the merits. Our decisions, and those of other States 
upon the same question, are to the effect that i t  will not in the specified 
instances. 

We have discussed the question very fully in Hill v. Skinner, 169 
N .  C., 405, and Hill v. Lenoir Co., 176 N .  C., 572, and as to at  least 
one feature of the question in Reade v. Durham, 173 N .  C., 668. I n  
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the last case me permitted the time when the recent constitutional amend- 
ments should take effect and be in force to be determined by something 
that did not appear on the ballots, and in the other case &disregarded 
irregularities and matters of form which did not affect the merits or 
the substance. I t  was required, in a special act, or charter, that election 
ballots were required to be of a certain kind, without declaring that 
thore which were not of that kind should be void, and excluded from 
thc count, and this Court held that, as there was no such declaration as 
that above stated in the statute. ballots of a different kind. cast in  an 
election held under the statute mere a mere irregularity, which did not 
exclude them from being included in the count of votes. Wriqht v. 
Xpires, 152 N. C., 4. The Court said in R. R. v. Comrs., 116 N. C., 
at pp. 568-569: "We think the object of all elections is to ascertain 
fairly and truthfully the will of the people-the qualified voters. That 
registration, notice of elections, pollholders, judges, etc., are all parts of 
the machinery provided by law to aid in attaining the main object-the 
will of the voters; and should not be used to defeat the object which they 
were intended to aid. This being so, it is held that a substantial com- 
pliance with the provisions of the statute, under which the election is 
held, is sufficient. . . . They have no power to issue the bonds de- 
manded by plaintiff, unless a majority of the qualified voters voted for 
the snhscription. But, having the power to submit the question, a sub- 
stantial compliance with the formalities of the statute in submitting 
the question to the people, if there was no fraud practiced, and no design 
in doing so to impose on the people and get them to do what they would 
not have done if there had been a literal comwliance with the terms of . . +Itn "*o+..&- . -.-L---:LL:-- m .  
uLlr. u l l u b u b c .  iii D U ~ I u ~ L u ~ +  t2t: quebi~u11, IS ~ u r n c i e n ~  And if a majority 
of the qualified voters of the county voted for the subscription, i t  is the 
duty of defendant to issue the bonds." 

I n  this case i t  appears that in the order calling the election, and in 
the notice thereof, it was stated clearly and distinctly what was the ques- 
tion submitted to the voters, it being whether or not a tax of thirty (30) 
cents on property and ninety (90) cents on the poll should be levied for 
a particular school purpose. We have seen that the wording of a ballot 
is to be read and considered in the light of all the facts and circumstances 
connected with the election, and thesubject contemplated in the question 
submitted to the voters. so as to discover or determine the intention of 
the voters, or what they meant when they cast their ballots. Thus con- 
sidered, i t  cannot be successfully questioned that a large majority of 
those qualified to vote cast their ballots in favor of the levy of the tax, 
though the form of the ballots was for the consolidation of the separate 
districts into one. The phraseology of the statute was such that a vote 
for consolidation was in  effect one for the levy of the tax, for the one 
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could not exist without the other-thcv nliist cocuist. Tlic case. tlicre- 
fore, is  even stronger in  fauor of thr. I nli(1ity of tlic I livtion than corn0 
of those we have cited. F n i s o l ~  1 % .  C'on,~.c.. 1 7 1  S. C.. 111. air11 IZcif7~ 
v. Lockhart, ibid., 451, in the last I i c  n ta1ic11 of tliis c8nw, arc ,iil~stan- 
tially "on all fours" v i t h  this one, :111(1 iilffie~(vitly so to roritrol o11~ 
decision of it.  I n  those cases tlir l~allot i  I Y : I I ~  '.Stoi.k la!!" or ' *So  itoclc 
law," and we held that  they n-ere iniplicvll\ l~lllot. for "T:I\" or ( 'So  
tax," as the statute, ~ m d c r  whi1.h thr  c l ~ c ~  in11 n : I \  111,111, ~ ) r o \  itl(1tl t l i :~t  :L 
tax should be l e ~ i e d  to pay for a co1111tj f c 1 1 c ~ )  of tllc 111:ljority ~ o t c d  
for a free range territory, or no stock la\!-. 

There is nothing in  thc contention that :I -i .l~.~ratv t lt c.tion ilioi~ltl 11:~~-e 
been held in  the t ~ r r i t o r y  not embrac~t l  ill thc. oltl t1i.rric.t. ns that  t t r r i -  
tory was consolidated n ~ i t h  thcm into o~ic, wl~ool tli-t1.ic.t mi(l the, c l l (don 
was ordered to be held in  the new territory to 1~ ktion 11 :I, (:r:~y', Crc ck 
Township. The entire township was to rs tahl i i l~c~l  a.; a i inrle ic.11ool 
district, and the ~ o t e  rvas to he taken ncc~ortli~igl~-. 'I'how of tlic town- 
ship who did not reside in the f o r n i ~ r  i~liool-t:r\ ( l i - t r i~ t s  IT ~ r o  :IS ~riilc'h 
entitled to vote f r e ~ l y  and iinrcscrvtdly iilmli tl~cl c l i ~ ~ ~ s t i o ~ ~  t1lo.e who 
did. I f  rt-e should urldertakc to rcriiln tlrc, j~ltlgc,', f i ~ r t l i ~ l p  of f;~c.t, oup 
conclusion ~ o u l d  be the same as his. Tt i *  pc r f ~ ~ - t l y  11l:lin that thv 
voters of the propoced I L ~ \ T  school c1istrii.t n 1 t l ~ o r o i ~ ~ h l y  au are that  
they v e r e  voting for the .csliool tax. .\I1 of tlic'l~~ so t('stificd, or 
nearly all. 

There mas not, rvcn "in effect." anytlii~iq tlolic. nliicli tliscriniinates 
against those in  the tllrcc districts untaxctl iin(lor rlic former 1:1~r, nor 
which alloved those in  thc t\r70 tnsid ili*tricati to 1r1y n tax 11pon those 
in the other districts, vhicli they thcrnrel~ci  (lid not haxc to pay. The 
case of Comrs. v. Lacy, Sfnfe Treasurer, 174 S. C'., 111, t l oc~  not apply. 
The  election was held in  the townqhip as 0111, tmtire ~cliool di-trict. cverp 
voter having an equal right with thc other; to caqt his I otc, alltl t lmehv 
to express his d l .  There n-as no sugge-tion of frnntl or ot11c.r irregu- 
larity. I f  any one failed to e s ~ r c i s e  hi- riglit to rotv it Trqs llii own 
fault, and he has only himself to blame, ant1 must abide the result. 

T h e  other exceptions were formal, mid, if not qo, are ~mtcnahle. 
We affirm the judge's rulirlg, becausc tlicre is no error therein, and 

i t  will be so certified. 
Affirmed. 
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C. B. PAGE v. CAMP MASUFACTURING COMPANY. 

(Filed 10 November, 1920.) 

1. Courts-Discretion-Verdict Set Aside--Weight of Evidence--Motions 
-Appeal and Error. 

Where there is evidence to sustain a verdict, objection that it should be 
set aside as against the clear preponderance of the testimony is a matter 
within the legal discretion of the trial judge, and his refusal to do so is 
not reviewable on appeal. 

2. Railroads-l?ires-NegligencsEvidence-Issues-Burden of Proof- 
Res Ipsa Loquitur-Instructions. 

Where, in an action to recover damages of a railroad for the negligence 
of the defendant in burning over plaintiff's lands, there is evidence that 
the injury was caused by sparks from the defendant's passing locomotive 
which started the conflagration, a prima facie case is established under 
the doctrine of res ipsa loquitur, and the burden of the issue remains with 
the plaintiff, the prima facie case being only sufficient evidence to carry 
the case to the jury and to sustain a verdict in the plaintiff's favor. An 
instruction to the jury which places upon the defendant the burden of 
satisfying the jury 'by a preponderance of the evidence that it was not 
negligent is error. 

3. Same-Appeal and Error-Reversible Error. 
It is reversible error for the trial judge to instruct the jury, in effect, 

that the burden of the issue did not remain with the plaintiff, in his action 
against a railroad company for negligently setting out fire from its passing 
locomotive to the injury of his land, where applying the doctrine of re8 
ipsa loquitur. 

APPEAL by defendant from Kerr, J., a t  March Term, 1920, of DUPLIN. 

George R. Ward and Ward d Ward for plaintiff. 
Stevens & Beasley for defendant. 

WALKER, J. Action for injuries to land caused by the negligent 
burning of the timber thereon. The fire, plaintiff alleged, originated 
from sparks emitted from one of the defendant's engines, which had a 
defective smokestack and spark arrester. I t  is the same fire and same 
engine that caused the injuries for which the plaintiff, in Williams v. 
Camp 2Clfg. Co., 177 N. C., 512, recovered a judgment for damages, 
which was affirmed by this Court, as will appear from the reported case, 
supra, and after a careful study and comparison of the two cases we 
have been unable to discover any substantial difference in respect of the 
facts between them. Mr. Stevens argued the case for the defendant 
very ably, and contended that there was some difference in the facts of 
the two cases, but our investigation has irresistibly led us to the opposite 
conclusion, and we find no such difference i n  the essential facts. The 
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same principles which applied there are also applicable to this case, but 
there is an  error in the chargc of the court which prejudiced the de- 
fendant. 

There was evidence that defendant's engine set out the sparks which 
started the conflagration, and thereby damaged plaintiff's timber and 
lands. I t  mas not very strong or conclusive in its nature or its force, 
but rather inconclusive, and yet Tve cannot say there vas  no evidence of 
the fact in issue. The remedy for the false ~erd ic t ,  if it v a s  false, was 
an application to the judge for relief by setting aside the verdict, as 
being against the clear preponderance of the testimony, and we presume 
this course was taken, and failed to have the desired effect. While the 
evidence presented a strong case for the exercise of the power which 
resides in  the judge, me cannot review the ruling by which he refused 
to disturb the verdict on this ground. I t  must therefore stand, unlesq 
there be reversible error in  lam, and we think there was such error. 

Instead of charging the jury that when plaintiff made out a prima 
facie case it was incumbent upon defendant to go forward with its 
evidence or take the risk of an adverse verdict, the court placed the 
burden upon the defendant to saiisfy the jury by a preponderance of 
the evidence that it was not negligent. This was stating the principle 
of law much too strongly, and no doubt may have caused the jury to 
miscarry in  their verdict upon the facts. XTe hare repeatedly stated 
the true rule as formulated by this and other Courts. The present 
Chief Justice expressed it very clearly and tersely in Shepard u. Tel. 
Co., 143 N .  C., 244, where he held that though plaintiff has shown a 
prima facie case of negligence, i t  may be rebutted, but i t  is not necessary 
that the rebutting eridence of the defendant should preponderate, as the 
burden remains with the plaintiff throughout the case to establish negli- 
gence. H e  makes an apt quotation from 1 Elliott on Ev., sec. 137, 
which we approved, as follows: "The burden of the issue, that is, the 
burden of proof, in  the sense of ultimately proving or establishing the 
issue or case of the party upon whom such burden rests, as distinguished 
from the burden or duty of going forward and producing evidence, never 
shifts, but the burden or duty of proceeding or going forward often 
does shift from one party to the other, and sometimes back again. Thus, 
when the actor has gone forward and made a prima facie case, the other 
party is i n  turn compelled to go forward or lose his case, and in this 
sense the burden shifts to him. So the burden of going forward may, 
as to some particular matter, shift again to the first pirty in response 
to the call of a prima facie case or presumption in favor of the second 
party. But the party who has not the burden of the issue is not bound 
to disprove the actor's case by a preponderance of the evidence, for the 
actor must fail if upon the whole evidence he does not hare a preponder- 
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ance, no matter whether it is because the weight of evidence is with the 
other party or because the scales are equally balanced." And the Chief 
Just ice  then likens the principle to that prevailing in criminal cases by 
this very clear illustration. We quote  hi^ language: "The burden of 
the issue as to the guilt of the prisoner, rxcept where the law raises a 
presumption of law as distinguished from a prcmniption of fact, remains 
on the State throughout, and when evidence is offered (by defendant) 
to rebut the presumption of fact raised by the evidence (of the State), 
the burden is still on the State to satisfy the jury of the guilt of thc 
prisoner upon the whole evidence. Notably, when the prisoner offers 
proof of an alibi, for example, which goes to the proof of the act. X. v. 
Josey,  64 N .  C., 56." He also says in  that case that, "The burden of 
the issue as to negligence was upon the plaintiff. I f  no evidence had 
been offered in rebuttal, the court might have told the jury that if they 
believed the evidence to answer the issue 'Yes.' Rut  when evidence was 
offered in rebuttal, it was not incumbent upon the defendant to dis- 
prove plaintiff's case by a preponderance of testimony, but upon all the 
testimony it was the duty of the plaintiff to satisfy the jury by a pre- 
ponderance of the evidence that the defendant was guilty of negligence. 
This has been recently discussed," citing Board of Educat ion  v. Makely, 
139 N.  C., 35. 

This would seem to be entirely sufficient to show the error of the 
learned judge in  his charge, but the question has formerly been con- 
sidered by this Court in Stewart v. Carpet Co., 138 N. C., 60, which 
has been approved and quoted from in Sweeny v. Erving, 228 U.  S., 
233, to this effect: There was much discussion by counsel of the doc- 
trine of res ipnn I np? ' t t ! r  ncd its rc1cra~c-y t o  the facts "1 &is case. 
"The thing speaks for itself" is a principle applied by the law where, 
under the circumstances shown, the accident presumably would not have 
occurred, in the use of a machine, if due care had been exercised, or, in  
the case of an elevator, when in its normal operation after due inspec- 
tion. The doctrine does not dispense with the requirement that tha 
party who alleges negligence must prove the fact, but relates only to 
the mode of proving it. The fact of the accident furnishes merely some 
evidence to go to the jury, which requires the defendant "to go forward 
with his proof." 

"The rule of res ipsa loquitur does not relieve the plaintiff of the 
burden of showing negligence, nor does i t  raise any presumption in his 
favor. Whether the defendant introduces evidence or not, the   la in tiff 
in this case will not be entitled to a verdict unless he satisfies the jury 
by the preponderance of the evidence that his injuries were caused by 
a defect in  the elevator, attributable to the defendant's negligence. The 
law attaches no special weight, as proof, to the fact of an accident, but 
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simply holds it to be sufficient for the consideration of the jury, even in 
the absence of any additional evidence." ll'onzhle v. Grocery Co., 135 
N. C., 474; 2 Labatt on Master and Servant, sec. 834; 4 Wigmore on 
Evidence, see. 2509. I n  all other respects the parties stand before the 
jury just as if there ~ m s  no such rule. The judge should carefully 
instruct the jury as to the application of the principle, so that they will 
not g i ~ e  to the fact of the accident any greater artificial weight than the 
law imparts to it. Wigmore. in the section just cited, says the following 
considerations ought to limit the doctrine of res ipsa loquitur: (1) 
The apparatus must be such that in the ordinary instances no injurious 
operation is to be expected, unless from a careless construction, inspcc- 
tion, or user; ( 2 )  both insppction and user must have been, at the time 
of the injury, in  the control of the party charged; (3) the injurious 
occurrence must have happened irrespective of any voluntary action a; 
the t h e  by the party injured. He says further that the doctririe is to 
some extent founded upon the fact that the chief evidence of the trua 
cause of the injury, whethrr culpable or innoccnt, is practically accessi- 
ble to the party charged, and perhaps inaccessible to the party injured. 
What are the general limits of the doctrine, and  hat is the true reasoll 
for its adoption, we will not now undertake to decide. I t  is established 
in the lalT as a rule for onr guidance, and must be enforced whenerer 
applicable, and to the extent that it is applicable to the facts of the 
particular case. 

I t  n-as said in Sweeney 7.. Erning, 225 U. S., 233-240: "In our 
opinion, res ipsa loquitur means that the facts of the occurrent \\-arrant 
the inference of negligence, not that they compel such an inference: that 
they furnish circumstantial e~idence of negligence where direct evidence 
of it may be lacking, but it is evidence to be weighed, not necessarily to 
be accepted as sufficient; that they call for explanation or rebuttal, not 
necessarily that they require i t ;  that they make a case to be decided by 
the jury, not that they forestall the verdict. Res ipsa l o p i f u r ,  1%-here 
it applies, does not convert the defendant's general issue into an affirma- 
tive defense. When all the eridence is in, the question for the jury is 
whether the preponderance is with the plaintiff." 

Kay  v. ,lfetropolitan S t .  Ry. Co.. 163 N. Y., 447, was an action by 
passenger against carrier, and the New York Court of Appeals said 
(p. 453) : "In the case at bar the plaintiff made out her cause of action 
prima facie  by the aid of a legal presumption (referring to res ipsa 
loquitur), but when the proof mas all in the burden of proof had not 
shifted, but was still upon the plaintiff. . . . If the 'defendant's 
proof operated to rebut the presumption upon which the plaintiff relied, 
or if i t  left the essential fact of negligence in doubt and uncertainty, 
the party who made that allegation should suffer, and not her adversary. 
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The jury were bound to put the facts and circumstances proved by the 
defendant into the scale against the presumption upon which the plain- 
tiff relied, and in determining the weight to be given to the former as 
against the latter, they were bound to apply the rule that the burden 
of proof was upon the plaintiff. I f ,  on the whole, the scales did not 
preponderate in favor of the presumption and against defendant's proof, 
the plaintiff had not made out her case, since she had failed to meet and 
orercome the burden of proof." The rule thus declared has since been 
adhered to in the Courts of New York. Hollahan v. Mefropoli fan ,St. 
R y .  Co., 73 N.  Y .  App. Div., 164, 169; Adams 21. Union Ry. Co., 80 
N .  Y. App. Div., 136, 139; Dean v. Tarrytown,  etc., R. Co., 113 N.  Y .  
dpp .  Dir., 437, 439. h similar view appears to be entertained in New 
Hampshire. Hart  v. Lockwood, 66 N.  H., 541; Boston & Maine R. Co. 
v. Sargent, 72 N .  H., 455, 466. The same rule has been followed in  a 
recent series of cases in  the North Carolina Supreme Court. Womble 
v. Grocery Co., 135 N.  C., 474, 481, 485; Stewart v. Carpet Go., 138 
N. C., 60, 66; Lyles v. Carbonating Co., 140 N. C., 25, 27; Ross v. 
Cotton illills, 140 N. C., 115, 120; 1 L. 11. A. (N. S.), 298, 301." And 
again : "The general rule in actions of negligence is that the mere proof 
of an 'accident' (using the word in the loose and popular sense) does 
not raise any presumption of negligence; but in  the application of this 
rule it is recognized that there is a class of cases where the circumstances 
of the occurrence that has caused the injury are of a character to give 
ground for a reasonable inference that if due.care had been employed 
by the party charged with the care in  the premises the thing that hap- 
pened amiss would not have happened. I n  such cases i t  is said. res ipsa 
Zoquitur-the thing speaks for itself; that is to say, if there is nothing 
to explain or rebut the inference that arises from the way in which the 
thing happened, i t  may fairly be found to have been occasioned by negli- 
gence. The doctrine has been so often invoked to sustain the refusal 
by trial courts to nonsuit the plaintiff or direct a verdict in  favor of the 
defendant, that the application of the rule, where i t  does apply, in rais- 
ing a question for the jury, and thus making i t  incumbent upon the 
defendant to adduce proof if he desires to do so, has sometimes been 
erroneously confused with the question of the burden of proof." To 
which may be added, 8. v. Wilkerson, 164 N. C., 432, and the cases 
therein cited, and C o x  v. R. R., 149 N .  C., 117; Aycock v .  R. R., 89 
N. C., 331 (Anno. Ed . ) ;  Knot t  v. R. R., 142 N. C., 242 (the last three 
being for b h n i n g  timber) ; Shaw v. Public Service Co., 168 N.  C., 611, 
and Ridge v. R. R., 167 N. C., 510, the last case having been affirmed 
by the Supreme Court of the United States, upon a writ of error to this 
Court. 
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The result of all the decisions upon the question is that the plaintiff's 
prima facie showing merely carries the case to the jury, and upon i t  
alone they may decide for him, but they are not compelled to do so, and 
whether there is evidence on both sides, or on17 on the plaintiff's, the 
latter has the burden of proving negligence. 

Such, we think, is the riew generally taken of the matter in all well 
considered judicial opinions. 

I t  will be seen, therefore, that the rule as to the burden of proof is 
well settled with us against the charge by the judge to the jury in this 
case. and for this err& there must be another trial. 

I t  is true that exuressions are to be found in some of our cases, filtered 
there from t ~ o  or three cases based on the English rule, vhich justified 
his Honor's charge, but sincc. they werc decided wc hare adhered to the 
true and correct rule, which is stated in Stewart I>.  Carpet Co., supra: 
Womble ti. Grocery Co., supra; Cox v. R. R., supra; Shepard v. Tel. Co., 
supra, and many other cases, and which we have applied in this case, 
the substance of which is that the burclen to prore his case is alnays 
on the plaintiff, whether the defendant introduces eder ice  or not. 
Where we have said "it is the duty of the defendant to go forward with 
his proof," it was only meant in the sense that if he expects to win it is 
his duty to do so or take the risk of an adverse verdict, and not that 
any burden of proof rested upon him. H e  pleads no affirmatire defense 
but the general issue, and this puts the burden throughout the case on 
the plaintiff, who must recover, if at all, by establishing his case by the 
greater weight of e~idcnce. The Supreme Court of the United States 
has so stated the rule, and it referred with approval to our cases above 
cited. We say this much again, in the hope that the rule, as we have 
stated it, may hereafter be considered as the correct one. 

The other exceptions, while earnestly presented before us, need not 
be considered, as they are without any merit. 

New trial. 

NORTH CAROLINA PUBLIC SERVICE COMPAKP, CITY O F  GREENS- 
BORO, A m  CITY OF HIGH POINT v. SOUTHERN POWER COMPAUY. 

(Filed 10 November, 1920.) 

1. Removal of Causes--Mandamus. 
Proceedings for the issuance of the writ of mandamus in  a state court 

is not a suit of a civil nature at law or in equity such as can be removed 
from the State to the Federal Court under the Federal Removal Acts. 
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2. Mandamus-Corporations-Public-Service Corporations. 
Bandanlus is  the proper remedy to compel a public-service corporation 

to perform the duties i t  owes for the public benefit. 

3. Removal of Causes-Mandamus-Petition. 
Where proceedings upon petition for a nlandamus are  sought to be re- 

moved to the Federal Courts under the Federal statute, the allegations of 
the petition for the writ must be taken a s  truc. 

4. Mandamus-Public-Service Corporations-Corporation-Statutes. 
A petition in proceedings under the provisions of Revisal (Pell's) secs. 

822-824 to force a public-service corporation to supply electricity to the 
plaintiff, and other users, alike, is to compel the performance of a con- 
tinuous duty, and the remedy is  by mandamus. 

6. Same-Moot Questions. 
Where a public-service corporation owes the plaintiff, in  maizdamus pro- 

ceedings, the duty to supply i t  with electricity, the declaration of the de- 
fendant that i t  will, as  an accommodation only supply the plaintiff with 
electricity until a stated time, after which i t  will be discontinued, is a 
present denial of plaintiff's right to the service, and the proceedings may 
be maintained without waiting until the service has been discontinued ; and 
a moot question is  not therein presented to the court. 

6. Removal of Causes-Mandamus-Public-Service Corporations-Corpo- 
rations-Statutes-Injunctions-Mandatory Injunctions. 

Where a public-service corporation denies i ts  customer the present right 
to its services of a continuol~s nature, and declares i t  will only do so for a 
specified time a s  a n  accommodation, upon a petition to remove the cause to 
the Federal Courts, under the Federal statutes: Held, the remedy is  by 
mandamus, Pell's Revisal, secs. 822-834, and, when sought, the cause i? 
not removable upon the theory that in fact i t  was a proceeding for a 
w n d a t o r y  injunction. 

APPEAL by defendant from Bay, J., at Fall  Term, 1920, of GUILBURD. 
This is a proceeding in mandamus heard by his Honor, Judge Ray, 

in Guilford County Superior Court, 14 September, 1920. The petition 
for a writ of mandamus, duly verified, mas filed by the plaintiff accord- 
ing t o  the statute. On the return day in apt  time the defendant filed 
a petition for removal of the proceeding to the District Court of the 
United States for the Western District of North Carolina. The petition 
was in due form, accompanied by the proper bond and in all respects 
regular. The judge denied the motion to remove, and the defendant 
appealed. 

Brooks & Kelly and Roberson & Dalton for Public Service Company. 
Charles A. Hines for city of Greemhoro. 
Dred Peacock for city of High Point. 
Cansler & Cansler, Broadhurst & Cox, W .  P. Bynum, and W .  8. O'B. 

Robinson, Jr., for def endant. 
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BROTT-S, J. The motion to reii~oxc this CRIISC to the Federal Court is 
based upon the contcwtion tliat thiq proccvxlirlg, while de~lonlinatcd s 
petition for n n r i t  of l i z / ( i~duvl i ( \ ,  is ill f : ~ ~ t  a "suit of a ci \ i l  nature a t  
coin~ilon 1:lw or ill rquity," of wliirll tlw Fotlcral Court has jurisdiction. 

I t  xwns  to 111, \yell sottlcd that  :I 1)roccc' liirg for n w i t  of m a m l a r n l ~ s  
in a Sta te  court is  not a suit of a civil ~ ~ a t l ~ l ~  a t  Ian or in equity which 
can bc r c ~ o ~ c d  from tlicl Statc to tlic FctlLx;rl Courts. 13 It. C. L., 
see. 6. Tliis iq tlic clc'c.iiion of the Snl)rcme ('onrt of the 1-nited States 
in R o s c i , l ~ a ~ l m  L-. B a l c c ~ ,  30 TAIW E(l., 13. 744. The question, then, to be 
coiisitlcred is, I s  tllii in far t  a nlni~rla m u  T proceeding ? 

The  record cliscloicti that tliiq is not ail orilinnrv action returnable 
to tcrni time ill tlic ni:lnlicr prcscrilwd by lan for c i ~ i l  action. I t  seems 
to h a w  been brought liy l :~w in strirt :~ceordance n it11 the l ~ ~ o ~ i s i o n s  of 
the qtatute rcg~ilatiiig proceeding.; ill ?nandcrnz~rs. Fell's llerisal, secs. 
912-824. 

-In csamination of the conlplaint discloses that  the cause of action i j  
one for tlic cnforccmcnt of which maiiclnnzus has heen held to be the 
proper r('ni~c1y. Eriefly itatcd, thc plaintiffs allcgc substantially that 
the dcfendn~lt i~ i:lltl(~r lcynl oh1ig:itions to furnish tli(w ~ lcc t r i c  cu r rmt  
as a public-seriicc~ corporation engaged in  furnishing electric current 
to the public. 

Tlic reciprocal right. ant1 dntics. liabilities n ~ i d  allegations betnecrl 
the Sort11 Carolina l'nlilic Scrricc Corporation : i d  tlie Southern Power 
Company are sct ont in tlw opinion or thiq Court in 179 n'. C., 19, and 
in  the opinion of the Court 11pon a rehearing of the same case, 179 S. C., 
30. I t  is not neecswr? to go into tliat matter 1ion7 as tlie allegations of 
the petition, for w i t  of mniltlanlrrs rnust be talrcil to be true so Ear as 
this matter for reinoral is concerned. Thc sr~bstance of this petition 
is that  the defrntla~lt is 11071- furrnishing plaintiff with electric current, 
but has notified plailltiffs that it d l  cease to (lo so on and after 1 Janu-  
ary,  1921. Plaintiff\ a w r  that  it is the legal duty of the defendant to 
continne to furnish the a i d  current after I January ,  and upon such 
reasonable terms and rates as may be fixad by the Corporation Commis- 
sion in  case the parties fai l  to agree among themselves. Plaintiffs aver 
tha t  this duty nhicli the defendant has assumed, a public-service corpo- 
ration under the laws of North Carolina, is a continuous duty, and that  
the defendant may be conlpelled to perform it by writ of m a n d a m u s .  
The  prayer of the petition is  as folloxs : 

"Wherefore, plaintiffs pray for a writ of m a n d a m u s  against the de- 
fendant power company to compel i t  to continue to furnish electric 
current and power to the public-service company through its substations 
a t  Greensboro and High Point, to operate the street car lines in both 
said cities, and for the use and benefit of the municipalities and the 

22-180 
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citizens thereof for light and power, as is now being furnished, and for 
the cost of this proceeding, hut for no other relief." 

I t  is well settled under the decisions of this Court that mandamus is 
a proper remedy to compel a public-service corporation to perform its 
duties for the benefit of the public. I n  Tel. Co. v. Tel. Co., 159 N. C., 
17, the difference betxxmn a mandamus and a mandatory injunction is 
clearly stated as follows : 

"In regard to the form of remedy available, where, as in this State, 
the same court is msted with both legal and equitable jurisdiction, there 
is very little difference in its practical rcsults between proceedings in 
mandamus and by mandatory injunction, the former being permissible 
when the action is to enforce performance of duties existent for thc 
benefit of the public, and the latter being confined usually to causes of 
an equitable nature and in the enforcement of rights which solely con- 
cern individuals. High on Injunctions (4 ed.), see. 2. Owing to the 
public interests inrolved, in controversies of this character, it is gener- 
ally held that mandamus may be properly resorted to, Godzuin v. Te7. 
Co., supra; Commercial Union v. Tel. Co., supra; Mahan v. Tel. Co., 
132 Md., 242; Y a n c y  v. Tel. Go., 81 Ark., 456." 

I n  Walls  2). Sfrickland,  174 N.  C., 298, it is said by Justice Allen: 
"It was then held that the telephone companies serving the public must 
discharge their duties impartially and without discrimination, and that 
the right of mandamus issued by the courts was the proper remedy to 
enforce the performance of the duty." 

I t  is contended, however, by the defendant that a writ of mandamus 
can only issue against a public-service corporation to secure the per- 
fo rmnnrp  nf n r l ~ ~ t y  rrrhirh it hr rq  fai&.d t~ norfnrm onrl n r i & l  n e t  lie t~ ---- 
compel the performance of a continuous duty. I t  is insisted that there 
has been no actual default, and that there will not be a t  best until the 
first of January, 1921, and that the question involved is at  best a moot 
question 

We admit that the general rule is that mandamus will not ordinarily 
lie in anticipation of a supposed omission of duty, and that in this case 
the omission of duty will not occur until 1 January. 

Referring to this precise question, after stating the general rule, it is 
said in 18 R. C. L., p. 132, see. 36, that, "This, however, is a general 
rule merely, and while mandamus will not ordinarily be available in 
advance of the time when the duty is to be performed, i t  is also recog- 
nized that extreme cases may well arise demanding the use of mandamus 
to control the performance of prospective duties." 

The defendant contends that while it has notified the city and the 
plaintiff that i t  owed i t  no duty to continue to furnish light and power, 
and would discontinue same on 1 January next, that still for the pur- 
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poses of this action it might change its mind, and that therefore the 
Court is dealing with a moot question. This same defense was recently 
interposed by a light company in the State of Wisconsin. hlilwaulcee 
v. Elcctric By., 144 Wis., 386. This vas  also a mandamus proceeding 
to compel the street railway company to sprinkle the streets between 
1 April and 1 Novembcr, arid the action was brought before the sprink- 
ling season began. The Court states in this case that the defendant, 
among other things, expressly contended "that mandamus will not lie 
to enforce the performance of a continuous act, and that it will not lie 
because the case presents a moot question only." After disposing of 
other contentions, the Court continuing, says: 

"Seither do we see any good reason for saying that relief should not 
be afforded by mandamus because the duty to sprinkle is a continuous 
one. If the legal duty on the part of the appellant is clear, the relator 
should not be denied an appropriate remedy because the right sought to 
be enforced is not of a temporary nature. There can be no more objec- 
tion to a court of law granting permanent relief by mandamus in an 
appropriate action than there is to a court of equity granting relief in 
a proper case by a mandatory injunction. That mandamus will lie to 
enforce the performance of a continuous legal duty has been decided a t  
least by inference in this Court. S.  v. Jlmesville S t .  R. Co., 87 Wis., 
72. Such is the general current of anthority elsewhere." (Citing 
numerous authorities.) "The contention that the case presents only a 
moot question we do not take seriously." 

See, also, Morrison v. Wrightson,  N .  J . ,  22 L. R. A, p. 561. To the 
same effect is the decision of the Supreme Court of Colorado, 110 Pac., 
197, in the case of Berkey v. Commissioners, citing City  of Aus t in  v. 
Cahill, 99 Tex., 172. This question was considered by the Supreme 
Court of Massachusetts in Attorney-General c. Boston, 123 Xass., 466. 
I n  that case the Court says: "Applications for writs of mandamus 
being addressed to the sound judicial discretion of the court, the circum- 
stances of each case must be considered in determining whether a writ 
of mandamus shall be granted; and the court will not grant the writ 
unless satisfied that it is necessary to do so in order to secure the execu- 
tion of the laws. But when the person or corporation against whom 
the writ is demanded has clearly manifested a determination to disobey 
the laws, the court is not obliged to wait until the evil is done before 
issuing the writ." 

The case of ,Wissouri P. & R. go.  v. Larabie Flour Mill Co., 53 U. S. 
Law Ed., p. 359, involved a mandamus proceeding before the Supreme 
Court of Kansas, compelling the railroad company to transfer cars from 
another railroad company without discriminating in favor of other 
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concerns who were being similarly served. ili'r. Justice Brewer, deliver- 
ing the opinion of the Court, says: 

"While no one can be compelled to engage in the business of a com- 
mon carrier, yet when he does so certain duties are imposed which can 
be enforced by mandamus or other suitable remedy. The Missouri 
Pacific engaged in the business of transferring cars from the Sante F e  
track to industries located at  Stafford, and continued to do so for all 
parties except the mill company. So long as it engaged in  such transfer 
i t  was bound to treat all industries at  Stafford alike, and could not refuse 
to do for one that which it was doing for others. No legislative enact- 
ment, no special mandate from any commission or advisory board was 
necessary, for the duty arose from the fact that it -was a common carrier. 
This was at  the foundation of the law of common carriers. Whenever 
one engages in that business the obligation of equal services to all arises, 
and that obligation, irrespective of legislative action or special mandat4 
can be enforced by the courts. Indeed, all of these questions are dis- 
posed of by one established proposition, and that is, that a party engag- 
ing in the business of a common carrier is bound to treat all shippers 
alike, and can be compelled to do so by nzandnmus or other proper writ." 

From a careful examination of the authorities, and of this Court's 
rdings  in the past, we are satisfied that the defendant power company's 
contention that this proceeding should be construed to be a mandatory 
injunction and not a mandamus is untenable. The uniform procedure 
and practice of our courts has recognized the writ of mandamus as the 
proper and appropriate remedy in actions of this character, and i t  
makes no difference that the duty which defendants owe the plaintiff 
is Eeiiig Jeiiid toJay u~ u ~ ~ ~ n i s ~ a k a ' u i y  proposed to be denied tomorrow. 
Aside from the adjudicated cases and the procedure of our courts the 
defendant, by its letter of 8 January, 1920, to the plaintiff public-service 
company precludes it from controverting the fact that i t  has already 
denied and withdrawn any and all services to the plaintiffs as a pnblic- 
service corporation. I t  clearly asserts that the current which i t  is now 
furnishing may be cut off a t  any time, and that i t  i s  only furnished as a 
matter of accommodation, and not in the performance of a public duty. 

Thus i t  clearly appears that the defendant power company, while 
designating 1 January next as the time at which i t  will sever all con- 
nections and service to the plaintiffs, i t  has in fact asserted its present 
withdrawal from all obligations and duties owned as a public-service 
company to the plaintiff. 

The current which is now being furnished is not furnished as a matter 
of right, but as a matter of accommodation. This we hold to be not 
only a denial but a present withdrawal of its public-service obligations 
to the plaintiff, and that this mandamus proceeding is properly instituted 
to obtain and enforce plaintiff's rights. 

Affirmed. 
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WALKER, J., dissenting: This is an  appeal by the defendant f rom 
the order of his Honor. Jiidge Ray,  refnqing to remore this case to the 
United States Diqtrict Court for the Western District of North Caro- 
lina. H i s  Honor foiind, as stated in the order. that  the petition and 
bond for removal >\-ere in due form and in ewry  respect legally sufficient, 
and that  due noticc of the petition a d  bond had been given the plain- 
tiffs. The  qole ground upon ~vhich  his Honor refused to grant the 
petition is as stated in the order. '(That the complaint filed hercin hp 
the plaintiffs states a C ~ S P  in x-hich a writ of nzanrlnmus may properlv 
issiie and thc United States District Coiirt has therefore no original 
jurisdiction of such a case, ancl could not entertain jurisdiction of the 
action as set forth in the cornplaint hy its removal from the State court, 
ancl that, therefore, this court has jurisdiction." 

The action of the plairltifis azainst the defendant is based upon t v o  
letters, each dated b January,  100, from the defendant to the plaintiff, 
North Carolina Public Service Company, which appear on pages 21 
and 27 of the record, and in  ~ h i c h  the defe~ldnnt notified the plaintiff, 
North Carolina Public Service Company, that after I January,  1921, 
i t  would discontinue furnishing electricity to said North Carolina Public 
Service Company, for resale a t  Greensboro and High Point ,  offering in  
the meautime to let the public-service company have electricity at cost, 
the tvelve months notice being given in order to afford the public-serrice 
company ample opportunity to equip itself in order to provide its own 
supply of electricity. 

The  complaint expressly alleges that  the defendant is now discharging 
its public duty, as the same is alleged by the plaintiffs to exist, by selling 
current to the public-service company a t  vholesale for the benefit of 
said municipalities and their citizens. 

The  object and a purpose of thc action is, as stated in the complaint. 
to prevent the defendant from cutting off and discontinuing serrice to 
the public-service company a t  Greensboro and High Point, after 1 Jann-  
ary,  1921 ; to prevent the defendant from learing both cities i n  darkness, 
and to prevent the stopping of the street car service, and to protect the 
valuable property rights which the t ~ o  cities hold under existing con- 
tracts, ~vhich  they now have v i t h  their coplaintiff for lighting their 
streets and other places. and in  every way possible to protect the citizens 
against loss and damages from such an  action. 

The  grounds upon which the relief sought is claimed is as stated in 
the complaint, that  if the defendant power company is permitted to 
cut  off its current and discontinue furnishing the same to the public- 
service company for the operation of its stfeet cars and for lighting the 
streets of Greensboro and High Point  untold and irreparable damage 
will result to the plaintiffs and the inhabitants of said cities, and paraly- 
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sis of business will follow. The relief prayed is that defendant be com- 
pelled to continue furnishing electric current and power to the public- 
service company through its substations at  Greensboro and High Point 
for the purpose of operating their street car lines in both cities, and for 
the use and benefit of the municipalities and the citizens thereof, for 
light and power, as is now being furnished. 

The plaintiffs contend that this is a proceeding for a writ of man- 
damus, and that, the United States District Court having no original 
jurisdiction of a proceedings for a writ of mandamus, the case cannot 
be removed to that Court; and, as will appear from his Honor's order, 
it was upon this ground alone that his Honor refused to remove the case 
to the United States District Court. 

I t  is conceded by the defendant that the United States District Court 
has no original jurisdiction of a proceeding for a writ of mandamus, and 
if this be such a proceeding, and nothing else, the order refusing to 
remove the case was properly made, and this appeal must fail. 

Bath County v. Amy, 13 Wall., 244; 20 L. Ed., 539, is probably the 
leading case holding that the Federal Courts have no original jurisdic- 
tion of a proceeding for a writ of mandamus. The reason of the ruling 
as there stated by Mr. Justice Strong was, that mandamus does not fairly 
come within the words of the Judiciary Act of 1789 ( 1  Stat. a t  Large, 
73), conferring jurisdiction upon the Federal Court, which are, "A11 
suits of a civil nature at common law, or in equity," etc., because i t  was 
not at  common law a private remedy to enforce simple common-law 
rights between indiriduals, but was a high prerogative writ issuing in 
the King's name only from the Court of King's Bench, requiring the 
p c l f ~ ~ ~ ~ l a ~ ~ ~ e  uf bume ~ C L  or d u ~ y  which i~ had previously decermined LU 

be consonant with right and justice. I t  is admitted that the power to 
issue such writs was given by sec. 14, with the restriction that they 
should be necessary to the exercise of the jurisdiction already given. 
I f  the Federal Courts have jurisdiction to issue the writ of mandamus. 
and we treat this case as an application for the same, it would be remov- 
able without a doubt, and this would necessarily follow from the plain- 
tiff's own contention, but they have no such jurisdiction (Rosenbaum 
V. Bauer, 120 U. S., 450), and, if they had, the writ could not issue in a 
case like this one, as we will see hereafter, when there is no present or 
existing failure by defendant to perform its duty to the public, or to the 
plaintiffs. 

The action of the plaintiffs is not a proceeding for a writ of mandamus 
but, on the contrary, is a suit for a mandatory injunction to compel 
the defendant to continue to furnish electricity to the plaintiffs, for the 
purpose stated in the complaint, and being such a suit, the United States 
District Court clearly has jurisdiction of it, and his Honor erred in 
refusing to grant the petition to remove. 
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Although the plaintiffs, by the use of the word "mandam~rs," h a w  
sought to denominate this suit a proceeding for a writ of mandamus.  
yet the court will disregard the mere name by which the plaintiffs hare 
undertaken to call the proceeding and look at its real nature, as dis- 
closed by the facts alleged, the object sought to be attained, and the 
relief actually prayed, and when this is done, it clearly appears, upon 
the face of the complaint, that it is not a procebding for a w-it of 
mandamus,  but a suit for a mandatory injunction. Allandamus is 2 

remedial writ at ialT, and, in  order for it to lie, there must have been an 
actual default on the part of the defendant, and it will never be granted 
in anticipation of an omission of duty; wherein lies the distinction 
between it and an injunction, which is a preventive remedy in equity, 
usually invoked to prevent threatened injury or omission of duty. SO 
fa r  from the complaint in this case showing that the defendant has been 
guilty of any actual default or present omission of duty, i t  is expressly 
alleged (bottom of page 1 6  and top of page 1 7  of the record) that the 
defendant is now discharging its public duty (the duty alleged by the 
plaintiffs to be due them, and the future neglect of which they seek :O 

prevent) by selling current to the public-service company at xholesale 
for the use and benefit of the said municipalities and their citizens, and 
to their satisfaction; and the purpose and object of the action is. as 
stated in paragraphs 31 and 33 of the complaint, to prevent the defend- 
ant from discontinuing the furnishing of electricity to the plaintiffs, 
ahich it is alleged would result in untold and irreparable damage. The 
prayer of the complaint is to compel the defendant to continue to furnish 
such electricity as is now being furnished. The defendant does not 
contend that the action of the plaintiffs should be dismissed simply 
because they h a ~ e  used the wrong name to describe their remedy, nor 
does the position of the defendant involve any such result; but the de- 
fendant does contend that the court must look at the facts alleged, the 
object sought to be attained, and the actual relief prayed in order to 
ascertain the real character of the action, and having ascertained its 
real character, must treat it accordingly. The defendant contends that 
the jurisdiction of courts of equity to enforce the performance of their 
public duties by public-service corporations, through the medium of a 
mandatory injunction, is well recognized, and that where there has been 
no actual default in the performance of such public duties, but only a 
threatened omission of the duty, mandatory injunction is the only avail- 
able remedy, and that the Federal Courts have repeatedly exercised 
original jurisdiction of such actions as the one here presented. If the 
real nature of the action is equitable, i. c., one for a mandatory injunc- 
tion instead of a proceeding for a writ of mandamus, as the distinction 
is recognized at common law, in the light of ahich distinction the terms 
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of the acts of Congress conferring jurisdiction on the Federal Courts 
must be construed, then even conceding that the State Court might, 
under the code of practice prevailing in the State, award the plaintiff 
the relief sought in this action in a proceeding which the State Court 
would permit to be brought and described as a proceeding for a writ of 
mandamus, the Federal Court cannot, upon this ground, or for this 
reason, be deprived 'of its jurisdiction of the action, if jurisdiction in 
fact exists under the acts of Congress, because the real issue presented 
upon this appeal is not what relief the State Court will grant in a pro- 
ceeding brought or permitted, under the State practice, and described 
as a mandamus, but whether the Federal Court has jurisdiction of the 
action presented by the complaint of the plaintiffs; since, if the Federal 
Court in fact has jurisdiction of the action, the State is powerless, either 
through its Courts or by legislation, in any way or to any extent to 
limit, restrict, or abridge the jurisdiction of the Federal Courts, as 
conferred by the acts of Congress. I t  being admitted that this case has 
been duly docketed in the Federal Court, and is now pending there, 
comity between the two Courts suggests that this Court reverse the 
order of his Honor, Judge Ray, and leave the question here presented 
to be determined by the Federal Court upon a motion to remand, espe- 
cially since the only question presented is the Federal one, as to whether 
the Federal Court has jurisdiction of this action, which is a question 
primarily and peculiarly proper to be determined by the Federal Court 
rather than by this Court. But  we do not mean to intimate that the 
State Court should relinquish its possession of the cause unless i t  deter- 
mines first that a removal cause is presented in  the petition, and the . . . . 
fiuggebilull just ~u;tde is L ; t ~ d  i i p i i  ~iii.  dear  i~fi- i i i t i~fi  that ;uch a cass 
is stated by the defendant. But treating this as an application for a 
mandamus, for the sake of the argument, we will pursue the discussion 
under that head a little further. ,Vandamus will not lie unless there 
has been an actual default on the part of the defendant, nor will it ever 
be granted in  anticipation of an omission of duty. This proposition 
of law is based upon a fundamental distinction between law and equity 
jurisprudence, and is uniformly recognized and applied. As this prin- 
ciple is so important in  these cases to be clearly understood and estab- 
lished as a determinative one, we may be indulged to quote from the 
highest authorities at  some length. I n  High's Extraordinary Legal 
Remedies, sec. 6 : "A comparison of the writ of mandamus, as now used 
both in England and America, with the writ of injunction, discloses 
certain striking points of resemblance as well as of divergence in the 
two writs. Both are extraordinary remedies, the one the principal 
extraordinary remedy of courts of equity, the other of courts of law, and 
both are granted only in  extraordinary cases, where otherwise these 
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courts ~vould be p o ~ ~ e r l e s s  to administer relief. Both, too, are dependent 
to a certain extent upon the exercise of a wise judicial discretion, and 
not grantable as of ahsolute right i n  all cases. I t  is only when wc come 
to consider the object and purpose of the two writs that the most strik- 
ing points of divergence are presented. L l n  injunction is essentially n 
prel-entive remedy, mandamus a remedial o w .  The former is usually 
employed to prevent future injury, the latter to redress past gr ie~~ances .  
The  functions of an  h~junct ion  are to restrain nlotion and to enforce 
inaction, those of a mandnm-ris to set i n  niotion and cornpel action. I n  
this sense an injunction map be regarded as a conservative r e m d y ,  
mandamus as an  actire one. The  former preserves matters in status quo, 
while the very object of the latter is to change the status of affairs and 
to substitute action for inactivity. The  one is therefore a positive or 
remedial process, the other a negative or preventive one." 

I n  Tapping on Xa~ldamus,  marginal page 10, i t  is said:  '(-1 man- 
damus will not be granted ill anticipation of a defect of duty or error of 
conduct." 

I n  Spelling on Il~junctions and Other Extraordinary Ilemeclies, see. 
1385 : "Mandamus cannot be given effect prospectively. A relator is 
not entitled to the writ unless he can show a legal duty then duc a t  the 
hands of the respondent; and until the time arrives when the duty should 
be performed, no threats or predetermination not to perform i t  can take 
the place of such default. The law does not contemplate such a degree 
of diligence as the performance of a duty not yet due. The general 
rule is that  the writ will not be granted in anticipation of a supposed 
omission of duty, however strong the presumption may be that the person 
sought to be coerced by the writ will refuse perfornlance a t  the proper 
time. -In important reason for refusing the writ i n  such cases is that, 
until the duty is due, no practical question can be presented to the court, 
but simply a supposed case." I n  E x  parfe Cutting, 94 U. S., p. 14, 
Chief Justice Waite said:  ('The office of a mandamus is to compel the 
performance of a plain and positive duty. I t  is issued upon the applica- 
tion of one who has a clear right to dernancl such performance, and who 
has no other adequate remedy. I t  is  never granted in anticipation of 
an  omission of duty, but only after actual default." 

I n  Board of Liquidation .c. XcComb, 9 2  G. S., 531, Xr.  Justice 
Bradley very clearly stated the distinction between a mandamus and a n  
injunction, as follows: "It has been well settled that  when a n  official 
duty, requiring no exercise of discretion, is to be performed, and per- 
formance is  refused, any person who will sustain personal injury by 
such refusal may have a mandamus to compel its performance; and 
when such a duty is threatened to be violated by some positive official 
act, any person who will sustain personal in jury  thereby for which 
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adequate compensation cannot be had at  law, may have an injunction 
to prevent it. I n  such cases the writs of mandamus and injunction are 
somewhat correlative to each other." 

I n  the case cited the action was brought in the Circuit Court of the 
United States for a perpetual injunction to restrain the Board of Liqui- 
dation of the State of Louisiana from nsing the bonds, known as con- 
solidated bonds of the State, for the liquidation of certain debts claimed 
to be due from the State to the Louisiana Levte Company, or from 
nsing any other State bonds in payment of said pretcntlec! debt, and the 
jurisdiction of the Circuit Court over the action was sustair~cd. I n  
L?jon v. Comrs., 120 N. C., 243, it is said: "illondamus is a proceeding 
to compel a defendant to perform a duty which is owing to thc plaintiff, 
and can be maintained only on the ground that the relator has a present 
clear, legal right to the thing claimed, and that it is a duty of the de- 
fendants to render i t  to him. Brown v. Turner, 70 N. C., 93." 

I n  Scott v. Singleton, 171 Ky., 11'7; 188 S. W., 302, the Conrt held: 
'(Mandatory injunction is the only available and proper remedy for re- 
quiring the county clerk to prepare for a municipal primary election, 
the duty not devolving on him under Ky. St., sec. 3235-c, subsec. 6, till 
ten days before the slection, mandarnus not being grantable in anticipa- 
tion of an omission of duty, but  onl?j after actual rlefault." The Court 
then advances conclusive reasons why the contention of the defendant 
there, and the plaintiff here, should not prevail. 

I n  Board of Education v. IZunter, Treasurer, 87 N. W., p. 485, the 
proceeding was a mandamus to compel the city treasurer to set aside 
school taxes immediately after paying the city tax and before setting 

T 1 .  1 1. P 1 1  wide ally su111s Lrur utluel. purpube~. III U C I I ~ I I I ~  LIIC: IYIRL playvu, ue- 

cause there had been no actual default on the part of defendant, the 
Supreme Court of Wisconsin, through X r .  Justice Winslow, said : "The 
general principle is frequently stated that mandamus will not lie to 
compel performance of an act by a public officer unless the act be due, 
that is actually due from the officer at  the time of the application. 
Until the time arrives when the duty should be performed, there is no 
default of duty; and mere threats not to perform the duty will not take 
the place of default. The writ is not granted to take effect prospectively. 
Spell. Extr. Remedies, sec. 1385; High, Extra. Rem. (3  ed.), secs. 12, 
36; Tapp.. Mand., p. 10; Wood Mand. (2  ed.), p. 51; 14 Am. and Eng. 
Law (1 ed.), p. 105." 

This so clearly and emphatically conforms to what seems to be the 
universal rule, as we have stated it, that it would add nothing to the 
strength of our position should we continue to quote from many other 
decisions of Federal and State Courts. We will therefore content our- 
selves with merely citing some of the authorities upon this feature of the 
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case. R. R. v.  Thompson, 5 5  Texas Civil ,ipl)eals; 118 S. W., 618; 
.Northwestern Warehozm C'o. 1 % .  0. R. d S a t ' .  Co., 33 Wash., 218; High 
on Extra. Legal Remedies (3  ed.), scc. 12, where many cases are col- 
lected. They are all to the effect that no person can be compelled by 
mandamus to render a particular service till he had been given at least 
an opportunity to perform it, nor can another claim that he has been 
deprived of a service till he has placed himself in a situation to make 
an immediate demand for its performance. The writ d l  not issue to 
protect an anticipated omission of duty, but it must appear that there 
has been actual default of a clear legal duty then due at the hands of 
the party against whom the relief is sought. The complaint in the case 
shows that there has been no actual default on the part of the defendant, 
but there is only the statement that the defendant will, after 1 Zanuary, 
1921, discontinue furnishing electricity to the plaintiffs, and the plain- 
tiffs' action is, therefore, in fact and effect, a suit for mandatory injunc- 
tion to compel defendant to continue to furnish them electricity after 
1 January, 1921, and not a proceeding for a writ of mandamus. Wc 
have already referred to the allegations of the plaintiffs' complaint, 
which shows the above stated proposition to be true. After setting forth 
the prior negotiations and dealings between the parties, it is alleged in 
paragraph 24 of the complaint (bottom of page 16  and top of page 17 
of the record) that, "It (the defendant) is now discharging this public 
duty (the public duty claimed by the plaintiffs to be owing to them by 
the defendant, and for the continued performance of which this action 
is brought) by selling current to the public-service company at wholesale, 
for the use and benefit of said municipalities and their citizens to their 
satisfaction." The prayer for relief is "to compel i t  (the defendant) to 
continue to furnish electric current and power to the public-service 
company, through its substations at  Greensboro and High Point, to 
operate the street car lines in both said cities, and for the use and benefit 
of the municipalities and the citizens thereof, for iight and power as is 
now being furnished." Thus i t  clearly appears from the complaint 
that there has been no actual default on the part of the defendant, and 
the entire action of the plaintiffs is predicated solely upon the avowed 
purpose of the defendant to discontinue furnishing electricity to the 
plaintiffs as i t  is now furnishing same, after 1 January, 1921, and the 
object of the action is to prevent the defendant from putting its purpose 
to discontinue service into effect. The complaint, therefore, clearly 
ahows that the action of the   la in tiffs is essentially one for an injunction. 
The object of the action is stated in paragraph 31 as follows: "TO 
prevent the defendant from putting both cities in  darkness, and to pre- 
vent the stopping of the street car service and to protect the valuable 
property rights which the two cities hold under existing contracts, which 
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they have now with their coplaintiff, for lighting their streets and other 
service, and in elTery way possible to protect the citizens against low 
and damage by such an act." I n  paragraph 33 of the complaint the 
grounds upon which an injunction is asked are stated as follows: "That 
if the defendant power company is permitted to cut off its current and 
discontinue furnishing same to the public-service company to operate 
its street cars and to light the streets of Greensboro and High Point, 
and to furnish the citizens thereof with light and power, untold and 
irreparable damage will result to the plaintiffs and the citizens of said 
cities, and stagnation of business will follow." The plaintiffs forgot 
that "untold and irreparable damage" is the favorite reason in equitv 
for granting injunctive relief. The calling of the remedy they seek a 
"mandamus" does not make it so. I t  is what in law it really is that 
determines its nature, nor does the expression finally used by plaintiffs, 
when they pray for a mandamus, namely, ((but for no other relief," 
change the result. I t  is not the form but the substance of the relief 
that controls. Under our procedure the courts grant that relief to which 
the plaintiff entitles himself by the allegations of his complaint, and not 
by the form of his prayer. I f  he mistakes his remedy or relief, the 
courts will give him appropriate relief notwithstanding. Many of our 
cases support this proposition, but Knight v. Houghtalling, 85 N.  C., 17, 
especially at  34, leads in the long array of cases, where Chief Justice 
Ruffin, who delivered the opinion for the Court, said: "We have not 
failed to observe that the answer of the defendant contains but a single 
prayer for relief, and that for a rescission of their contract. But we 
understand that, under the Code system, the demand for relief is made 
--L-ll- L - - - : - l  vvuvrly r u u u a u a l a l ,  z1&4 i2ai ii i~ ille caw made by the pleadings and 
the facts proved, and not the prayer of the party, which determines the 
measure of relief to be administered, the only restriction being that the 
relief given must not be inconsistent with the pleadings and proof. I n  
other words, the Code has adopted the old equity practice when granting 
relief under a general prayer, except that now no general prayer need be 
expressed in the pleadings, but is always implied." The case of Whit- 
field v. Cates, 59 N. C., 136, furnishes an instance where a plaintiff, 
though he failed as to his principal equity, was allowed to avail himself 
of a secondary equity not inconsistent with the allegations in  his bill 
and the proofs in  the cause. Numerous citations of Knight v. Hough- 
talling, supra, will be found in the annotated edition of 85 N. C., 17, 
and among them are the following: Voorhees v. Porter, 134 N. C., 591; 
Statm v. Webb, 137 N .  C., 42; Bradburn v. Roberts, 148 N .  C., 218; 
Cmncill v. Bailey, 154 N. C., 57, and 60; Silk Co. v. Spinning Co., 
ib., 422, and more recently, Bryan v. Canady, 169 N.  C., 579. I n  
Bradburn v. Roberts, supra, the Court said : "Under our Code system 
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i t  is  not required that  a party should be confined to the specific relief 
which he demands. Knight c. Hougl~talling, 85 N .  C., l i .  I n  Voorhees 
v. Porter, 134 S. C., a t  p. 595, this Court said:  'We hear the case upon 
the facts alleged in the pleadings, and if the plaintiffs ha re  set forth in  
their complaint such facts as entitle them to relief they will not be 
restricted to the relief demanded in  their prayer for judgment, but may 
have any additional and different relief which is not inconsistent 11-ith 
the facts so alleged in their complaint, it  being the pleadings and the 
facts proved which dcternlinc the nicasnrc of rclicf to be administered.' 
And a t  page 597 it is sa id :  T e  find i t  to be well settled by the decisions 
of this Court that if the plaintiff i n  his complaint states facts sufficient 
to entitle him to any relief, this Court nil1 grant it, though there may he 
110 formal prayer corresponding ~ i t h  the allegations, and even though 
relief of another kind may be demanded.' Knight v. Houghfalling, 
supra; Gillnm c. Ins. C'o.. 121 S. C., 369." I n  the case last cited, 
C'lark, J., for the Court. says: '(Under the Code, the demand for relief 
is immaterial, and the Court will pix-e any judgmeiit justified by the 
pleadings and proof," citing numerous cases. Clnrk's Code (3  cd.), 
p. 584, and notes to section 425. But this substalitially is but the eqnity 
rule, as shown in Bradbzcrn c. Roberts, s v p ~ a ;  Council1 v.  Bailey, supra, 
and Kamas v. Colorado, 83 IT. S.. 145; Joncs v.  T7an Doren, 130 U. S., 
692; Danicls Ch. P r .  ( 4  * \ n ~  Ed. ) ,  380; English z.. E'ozall, 3 Peter? 
(U. S.), 595 ;  Terns c. Si 'h i t c ,  10 Wall., 68 ;  Stevem v. Glacldinq. 58 
U. S .  (17 HoK.),  a t  p. 455. I t  ha5 been suggested a t  this stage of the 
argument that  defendant does not demur or more to dismiss plaintiffs' 
action because i t  desires the case to be heard upon its merits, as soon as 
possible, as i t  affects not only pr i ra te  but public interests, and i t  is further 
asserted that, by proper application in the United States District Court, 
where the record of this case has been duly certified, filed, and docketed, 
the defendant can, by proper application to the Federal Court, have an  
injunction to protect its rights until a final adju&cation of the cause, 
but i t  seems i t  has resorted to no such proceeding, and ~i e do not consider 
it, as it is  not before us. 

W e  now proceed, i n  the fnll derelopment of the argument, to consider 
as next i n  order the proposition that the courts of equity have jurisdic- 
tion to enforce performance of the duties of public-serrice corporations, 
by means of mandatory injunctions, and where there has been no actual 
default, but only a threatened omission of duty, mandatory injunction 
is  the only available remedy and, under this head of equity jurisdiction, 
the Federal Courts of equity have repeatedly exercised jurisdiction of 
suits of the character here presented. The  Federal Judicial Code of 
1911, see. 24, confers jurisdiction upon the District Courts, as follows. 
"The District Courts shall have original jurisdiction . . . of al l  
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suits of a civil nature at  common law or in equity . . . where the 
matter in  controversy exceeds, exclusive of interest and cost, the sum or 
value of three thousand dollars ($3,000), and . . . between citizens 
of different States." I t  has been repeatedly held that the statute confers 
original jurisdiction upon the Federal Courts of suits, identical in 
character with the one here presented, and this being true, i t  clearly 
follows that his Honor was in error in refusing to order the removal of 
this case to the Federal Court. The sole ground upon which his Honor 
refused to remove the case is as stated in the order, "that the Unite? 
States District Court, therefore, has no original jurisdiction of such a 
case, and could not entertain jurisdiction of the action as set forth in  
the complaint." I n  other words, his Honor held that i t  would be futile 
to remove the case to the Federal Court, because if removed there would 
be nothing for the Federal Court to do but to remand i t  to the State 
Court for want of jurisdiction. We repeat, therefore, that the crux of 
the case is whether under the acts of Congress the Federal Court has 
original jurisdiction of the action presented by the complaint of the 
plaintiffs; and we submit that the following authorities show beyond a. 
shadow of doubt that the Federal Court has such jurisdiction. 

I n  E x  parte Lennon, 166 U. S., 549 ; 41 L. Ed., 1110, suit was brought 
by the Toledo, etc., Railway Company against the Ann Arbor Central 
Railroad Company, and other companies, to enjoin the defendants from 
discontinuing the interchange of traffic and freight with the plaintiff' 
railway company, as the same had theretofore been interchanged, the 
defendant companies having threatened to discontinue such interchang- 
ing. Upon the question of jurisdiction, the case is on all fours with 

- 7  

zhe case presented upon this appeal. l h e  case cited was to prevent the 
discontinuance of the interchange of freight and traffic. The case a t  
bar is to prevent the discontinuance of the interchange of electricity. 

The question of the original jurisdiction of the Circuit Court over the 
case was presented to the Supreme Court of the-united States upon a 
petition to relieve Lennon from custody for contempt in  disobeying the 
injunction which the Circuit Court had granted. I n  sustaining the 
original jurisdiction of the Circuit Court, the Supreme Court of the 
United States said : "There could be no doubt of the power of the Court 
to grant this injunction, which bore solely upon the relations of thc 
railway companies to each other. I t  was alleged in  the bill to have been 
a part  of the regular business of the defendant roads to interchange 
traffic with the Ann Arbor road, and the injunction was sought to pre- 
vent an  arbitrary discontinuance of this custom. Perhaps, to a certain 
extent, the injunction may be termed mandatory, although its object 
was to continue the existing state of things, and to prevent an  arbitrary 
breaking off of the current business connections between the roads. But 
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i t  was clearly not beyond the power of a court of equity, which is not 
always limited to the restraint of a contemplated or threatened action, 
but may even require affirmative action, where the circumstances of n 
case demand it, citing Robinson v. Bryon, 1 Bro. C. C., 587; Harvey 
v. Smith, 1 Kay & J., 389; B~adel v. Perry, L. R., 3 Eq., 465; Witecar 
v. iVechenor, 37 N .  J. Eq., 60; Brooms v. Neu York & AT. J .  Teleph. 
Co., 42 N.  J. Eq., 141." 

Hines v. Heneghan ( C .  C. A, 4th Circuit), recently decided by the 
Circuit Court of Appeals of this circuit, and reported in the advance 
sheets of the Federal Reporter for 9 September, 1920, which has become 
available since the decision of Judge Ray, is also upon the question of 
jurisdiction, closely analogous to the case at bar. The nature of the 
case will appear from the following quotation from Judge Pritchard'i. 
opinion: "This suit was instituted in the District Court of the United 
States for the Korthern District of West Virginia. I t  arose upon a 
bill in equity by Henegan 8: Hanlon, appellees, to restrain the threatened 
action of Walker D. Hines, Director General of Railroads, and the 
Baltimore & Ohio Railroad Company, to discontinue service to and from 
the siding at the plant of Henegan & Hanlon at Cornwallis, West Vir- 
ginia." The Court held that it clearly had jurisdiction of the suit, and 
the injunction sought was granted, subject to certain limitations. 

I n  Coe zr. L. & N.  Railroad Co., 3 Federal Reporter, p. 775, the de- 
fendant railroad company had notified the complainant that after a 
date named i t  would discontinue the delivery of livestock at  the com- 
plainant's stockyard in Xashville, and the suit was a bill in equity by 
complainant to restrain this threatened action on the part of the defend- 
ant. The jurisdiction of the Court to grant the injunction was sustained 
and the opinion of the Court is in part as follows: But defendant, 
protesting that the proposed discrimination in favor of the Union Stock- 
yard Company, if executed, constitutes no wrong of which complainants 
ought justly to complain, contends : First, that complainants, even 
supposing the law to be otherwise, have an adequate remedy at law, and 
therefore cannot have any relief from a court of chancery; and second, 
that if a chancery court may entertain jurisdiction, no relief in the 
nature of a mandatory order to compel defendant to continue accommo- 
dations to the complainants ought to be made until the final hearing. 
I f  such is the law it must be so administered. But we do not concur 
in  this interpretation of the adjudications. Those cited in argument 
a r e  not, we think, applicable to the facts of this case. I t  was there said, 
in  the opinion of the Court, that there was no adequate remedy at law, 
and to avoid a multiplicity of suits for damage, which might be ruinous 
to the plaintiff, the Federal Court, on its equity side, would proceed 
by mandatory injunction to award the proper relief. I t  also fully 
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answered the contention that the injunction, in its mandatory form, 
should not issue until the final hearing by saying: "One other point 
remains to be noticed. Ought a mandatory order to issue upon this 
preliminary application? Certainly not, unless the urgency of the case 
demand it, and the right of the parties are free from reasonable doubt. 
The duty rh ich  the complainants seek by this suit to enforce is one 
imposed and defined by law-a duty of which the Court has judicial 
knowledge. The injunction compelling its performance, pending the 
controversy, can do defendant no harm; whereas a suspension of accom- 
modations would work inevitable and irreparable mischief to complain- 
ants. The injunction prayed for will, therefore, be issued." We think 
the Coe case is closely analogous to the one at  bar, and seems to be 
decisive of it. 

The "Ezpress cases," 117 U. S., p. 1; 29 L. Ed., 791, which is prob- 
ably the most famous litigation of the character presented by this action, 
arose upon a bill i n  equity by the express companies against the railroad 
companies, filed in the Federal Court, to restrain the railroad companies 
from discontinuing service to the express companies. Chief Justice 
Wnite's opinion opens with a description of the case, as follows : "These 
suits present substantially the same questions, and may be considered 
together. They were each brought by an express company against a 
railway company to restrain the railway company from interfering with 
or disturbing in any manner the facilities theretofore afforded the 
express company for doing its business on the railway of the railway 
company." The Court disapproved the bills on their merits (or rather 
their demerits), but never for a moment questioned the jurisdiction of 
tho 0 n7,- + tG &I... --lLl? .-..---- 1 
.-u VVUI A I U I I L .  I C k l c l  p a y ~ u ,  ilP ii cuuld be founded on any 
recognized equity. I t  ruled that without a statute, or a contract to that 
effect, the express companies could not demand of the railroad companies 
the facilities for carrying their packages on the latter's ears. Neither 
the Chief Jz~stice nor the dissenting Justices (Miller and Field) ever 
suggested a want of jurisdiction, and the Chief Justice, a t  page 27, 
virtually conceded the same. 

If ,  as contended, the real nature of this action is equitable, i. e., one 
for mandatory injunction instead of a proceeding for a writ of man- 
damus, as the distinction was recognized at common law, in the light of 
which the terms of the acts of Congress conferring jurisdiction upon the 
Federal Courts must be construed, then even conceding that the State 
Court might, under the State practice, disregard the distinction between 
a mandamus and a mandatory injunction and award the plaintiffs the 
relief sought in an action in the form of, or described as mandamus, the 
Federal Court cannot, for this reason or upon this ground, be deprived 
of jurisdiction of this action, if in  fact jurisdiction exists under the acts 
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of Congress, because the real issue presented upon this appeal is not 
what relief the State Court will award in an action in the form of a 
m a n d a m u s ,  since this is merely a matter of State practice over which 
the State lan- is supreme; but whether the Federal Court has juris- 
diction of the action, as presented in the complaint of the plaintiffs, 
wllich is a Federal question, over which the Federal law is supreme, with 
the result that the State, either through its Legislature or its courts, is 
powerless to control the determination of such question, or to limit, re- 
strict, or abridge such jurisdiction. We frankly concede, at least for the 
sake or argument, that in States ~vhere the code practice prevails little at- 
tention is given to the distinction between proceedings in m a n d a m u s  and 
mandatory injunction, decisions may be cited in  which State Courts are 
found granting relief in proceedings in the form of m a n d a m u s  in adrance 
of actual default by the defendant, contrary to the distinction and result- 
ing rule, as recognized at common lam. I t  must be borne in mind 
that our State Courts are not hampered or restricted, as are the Federal 
Courta, by the Federal Judiciary Act. Thus, in Tel. Co.  T .  Tel. Co.. 
159 N. C., 17, J u s t i c e  H o k e  says: ('As to the form of remedy a n d -  
able where, as in this State, the same court is vested with both legal and 
equitable jurisdiction there is very little difference in its practical 
results between proceedings in m a n d a m u s  and mandatory injunction. the 
former being permissible when the action is to enforce the performance 
of duties existent for the benefit of the public, and the latter being con- 
fined usually to causes of an equitable nature, and in the enforcement 
of rights which solely concern individuals. But clearly the issue pre- 
sented on this appeal is not what relief the State Court, under its prac- 
tice, will grant in a proceeding in  the form of m a n d a m u s .  This is 
merely a matter of State practice, wherein the State Court may follow 
such course as it deems wise, or as the State lam may permit. The 
question here presented is whether the Federal Court, under the acts of 
Congress, has original jurisdiction of the case presented by the complaint 
of the plaintiffs. This is a Federal question, which must be determined 
upon a consideration of Federal laws, independent of State rules. The 
distinction between lam and equity is still preserved in the Federal 
Courts, and must be preserrd under the Constitution of the Cnited 
States. That the jurisdiction of the Federal Courts cannot be so 
affected, as to be impaired by State legislation, is clearly demonstrated 
by Chief  Jus t i ce  T a n e r y  in 11 Howard, 669 (13 L. Ed., 859), and in 
T h o m p s o n  v. Cen t ra l  O h i o  R a i l w a y  C o m p a n y ,  73 0. S., 134, where i t  
was said, that is, in the latter case: "The Constitution of the United 
States and the acts of Congress recognize and establish the distinction 
between law and equity. The remedies in the courts of the United 
States are, at  common law or in equity, not according to the practice of 

23--180 
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the State courts, but according to the principles of common law and 
equity, as distinguished and defined in that country from which we 
derive our knowledge of these principles. Robinson v. ChappeZl, 3 
Wheat., 212. 'And although the forms of proceedings and practice in  
the State courts shall have been adopted in the Circuit Court of the 
United States, yet the adoption of the State practice must not be under- 
stood as confounding the principles of law and equity, nor as authorizing 
legal and equitable claims to be blended together in  one suit,' citing 
Bennett v. Butterworth, 11 How., 674." The Federal Court, in deter- 
mining its jurisdiction, will disregard the name by which the plaintiff2 
have undertaken to describe their action, and also disregard the fact 
that they have undertaken to bring i t  as a proceeding at  law instead 
of a suit in equity, and be controlled solely by the r e d  nature of the 
action as disclosed by the pleadings. The acts of Congress of 3 March, 
1915, ch. 90, provides: "That in case any of said courts shall find that 
a suit at  law should have been brought in  equity, or a suit in equity 
should have been brought at  law, the conrt shall order an amendment to 
the pleadings, which &ay be necessary to conform them to their proper 
practice. Any party to the suit shall have the right, at  any stage of the 
cause, to amend his pleadings so as to obviate the objection that his suit 
was not brought on the right side of the court. The cause shall proceed 
and be determined upon such amended pleadings." The extent to which 
the Federal Courts have gone in disregarding mere matters of form and 
description in determining questions of jurisdiction is shown by the 
several cases cited. The authorities which we have so fa r  considered and 
cited clearly show that the United States District Court has original 
:,7,.:&l:n+:n- AC tL,, ""t:-- -.."""-+-A :- 4L" I - : -& --?I AL:- I.-:-- *---- 
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the State is powerless, either by legislation or through the practice 
prevailing in its courts, to restrict or abridge the jurisdiction of the 
Federal Court. I n  Barrow v. Hunton,  99 U.  S., 80; 25 L. Ed., 407, 
Mr. Justice Bradley said: "If the State Legislature could, by investing 
certain courts with exclusive jurisdiction over certain subjects, deprive 
the Federal Courts of all jurisdiction, they might seriously interfere 
with the right of the citizens to resort to those courts. The character u 

of the cases themselves is always open to examination for the purpose 
of determining whether, ratione materiae, the courts of the United States 
are incompetent to take jurisdiction thereof. State rules on the subject 
cannot deprive them of it." I n  Mississippi Mills v. Cohn. 150 U. S., 
202; 37 L. Ed., 1052, Mr.  Justice Brewer said: "It is well settled that 
the jurisdiction of the Federal Courts, sitting as courts of equity, ia 
neither enlarged nor diminished by State legislation, though by i t  all 
difference in form of action be abolished; though all remedies be ad- 
ministered in a single action at  law, so far  at  least as form is concerned, 
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all distinction betneen law arid equity be ended, get the jurisdiction of 
the Federal Courts, sitting as courts of equity, remains unchanged. 
Thus, in Payne 1;. IIoo7,-, 74 U. S., 'i; Wall., 425, 430 (19: 260, 261)) 
it was said, citing cases : "We have repeitedly held 'that the jurisdic- 
tion of the courts of the rnited States over controversies between citizens 
of different States cannot be impaired by the laws of the States, which 
prescribe the modes of redress in their courts, or which regulate the 
distribution of th& judicial power.' If lcqal remedie5 are sonletimer 
modified to suit the chanps  in the l a m  , f the States, and the practice 
of their courts, it is not so with equitable ones. The equity jurisdiction 
conferred on the Federal Courts is the same that the High Court of 
Chancery in England possess; is subject to neither limitation or restraint 
by State legislation, and is uniform throughout the different States of 
the Union.' . . . Without the assent of Congress, that jurisdiction 
cannot be impaired or diminished by the statutes of the several States 
regulating the practice of their own courts." I n  Smyth v. dmes, 169 
U.  S., 466; 42 L. Ed., 819, 538, X r .  Justice Harlan, said: "One who ir 
entitled to sue in the Federal Circuit Court may invoke its jurisdiction 
in equity whene~er the established principles and rules of equity permit 
such a suit in that Court; and he cannot be deprived of the right by 
reason of his being allowed to sue at  law in the State court on the same 
cause of action. I t  is true that an enlargement of equitable rights 
arising from the statutes of a State may be administered by the Circuit 
Court of the United States," citing Kieley v. NcGlynn, 88 U. S.;  21  
Wall., 503, 520; Holland v. Challen, 110 U .  S., 15, 24; Dick v. Foralcer, 
155 U. S., 404, 415; Bardon v.  Land R. Ricer Inaprov. Co., 157 U. S.. 
327; Rich v. Brmton, 158 U. S., 375, 405. "But if the case in its essence 
be one cognizable in equity, the plaintiff-the required value being in 
dispute-may invoke the equity powers of the proper Circuit Court of 
the United States whenever jurisdiction attaches by reason of diverse 
citizenship or upon any other ground of Federal jurisdiction, citing 
Payne v. Hook, 74 U. S. (7  Wall., 425, 430) ; iVcConlhay v. Wright, 
121 U. S., 201, 205. I f  this position (as to the impotency of State 
legislation to interfere with, or curtail the jurisdiction of the Federal 
Courts) could be maintained, an important part of the jurisdiction 
conferred on those courts by the Constitution and the laws of Congress 
would be abrogated. A citizen of one State has the right to sue a citizen 
of another State in the courts of the United States, instead of resorting 
to a State tribunal, but of what value would that right be if the court 
in which the suit is instituted could not proceed to judgment, and afford 
a suitable measure of redress? The right would be worth nothing to the  
party entitled to its enjoyment, as it could not produce any beneficial 
result. But this objection to the jurisdiction of the Federal tribunals 
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has been heretofore presented to this Court, and overruled." I n  Water- 
man v. Canal-Louisiana Bank & T. Co., 215 U. s., 33; 54 L. Ed., 80, 
Mr. Justice Day, referring to the former decision of the Court, said: 
"The general rule to be deduced from the cases in  this Court is that, 
inasm~lch as the jurisdiction of the courts of the United States is derived 
from the Federal Constitution and statutes, that, in so far as contro- 
versies between citizens of different States arises which are within the 
established equity jurisdiction of the Federal Courts, which is like unto 
the High Court of Chancery in England at the time of the adoption 
of the Judiciary S c t  of 1789 ( 1  Stat. at L., 73, ch. 20), the jurisdiction 
may be exercised, and is not subject to limitations or restraint by State 
legislation establishing other courts and giving them jurisdiction over 
similar matters. . . . I n  various forms these principles have been 
asserted in the following, among other cases, Suydam v. Broadnax, 14 
Pet., 67; 10 L. Ed., 357; Hyde v. Stone, 20 How., 170, 175; 15 L. Ed., 
874; Greelz v. Creighton ( K e d a l l  v. Creighton), 23 How., 90; 16 L. Ed., 
419; Payne v. Hook, 7 Wall., 425; 19 L. Ed., 260; Lawrence v. hTelson, 
143 U. S., 215; 36 L. Ed., 130; 12 Sup. Ct. Rep., 440; Hayes v. Pratt ,  
147 U. S., 557, 570; 37 L. Ed., 279, 284; 13 Sup. Ct. Rep., 503; Byers 
v. XcAuley, 149 U. S., 608; 37 L. Ed., 867; 13 Supt. Ct. Rep., 906; and 
Ingersoll v. Coram, 211 U. S., 335; 53 L. Ed., 208; 29 Sup. Ct. Rep., 
92, citing many other cases to the point." 

I n  Harrison v. St. Louis & S. F. R. Co., 232 U. S., 318, Chief Justice 
White said: "It may not be doubted that the judicial power of the 
United States, as created by the Constitution and provided for by Con- 
gress pursuant to its constitutional authority, is a power wholly inde- 
pendent of State action, and which therefore the several States may not 
by any exertion of authority in any form, directly or indirectly, destroy, 
abridge, limit, or render inefficacious. The doctrine is so elementary 
as to require no citation of authority to sustain it." But nevertheless 
he cites many cases decided in the United States Supreme Court. 

The case which seems to be the most destructive of the plaintiffs' 
contention, in this part of the discussion, is Re the Jarnecke Ditch, 69 
Fed. Rep., 161, it being manifestly in line with all the cases in  the 
highest Federal Court. The Court said there: "But the Legislature of 
the State cannot, by making special provisions for the trial of particular 
controversies, nor by declaring such controversies to be special proceed- 
ings and not civil suits at law or in equity, deprive the Federal Courts 
of jurisdiction, nor prevent a removal. h State Legislature, if the Con- 
stitution of the State does not forbid it, may provide for the trial of any 
cause in some special way unknown to the methods of procedure at  law 
or in equity. But, whatever the method of procedure, i t  would be none 
the less a trial if conducted by a tribunal having power to determine 
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questions of law and fact;  and, if the subject-matter constituted a con- 
trorersy involving the legal or equitable rights of parties, it might be 
cognizable in the courts of the United States. Criless this were so, thc 
only thing the Legislature of a State would have to do to entirely 
destroy the jurisdiction of the Federal Courts and the right of removal 
would be to abolish all suits at law and in equity, and substitute special 
statutory methods of procedure. Xeithcr the Legislature nor the courfs 
of a Xfate haze the power, by  giving new namcs to legal proceedings, to 
change their essential character. Courts will look beyond forms to the 
substance, and from it determine whether the controrersy, in its essential 
nature, is a suit at lam or in equity, as understood by the courts of the 
United States. Railzcay Company v. Jones, 29 Fed., 193, 196. From 
these considerations it follows that the decisions of the Supreme Court 
of the State are not controlling on the question now before the Court." 

We need hardly consider the question as to the amount in controversy 
being sufficient to authorize the removal of the case to the United States 
District Court. This was not contested, nor was the sufficiency of the 
bond, the only matter in controversy being whether the Federal Court 
had jurisdiction in actions of mandamus, and the question as to the 
amount in controversy cannot be raised in the State Court, but belongs 
solely to the Federal Court. His  Honor did not decline to remore the 
case upon the ground that the necessary jurisdictional amount was not 
involved, but, as stated in the order, solely upon the ground that in  a 
proceeding for a mandamus the Federal Court has no original jurisdic- 
tion of the case. The petition for removal expressly alleges that the 
amount in  controversy exceeds, exclusire of interest and cost, the sum of 
three thousand dollars ($3,000). If the plaintiffs desire to controvert 
this allegation, they can of course do so only in the Federal Court, upon 
a motion to remand. Hyder  v. R. R., 167 N. C., 587; C. Le. 0. Railroad 
Co. v. McCabe, 213 U. S., 207 (53 L. Ed., 765). 

There can be no doubt that the necessary jurisdictional amount is 
involved in  this action. Montgomery's Manual of Federal Procedure 
(2 ed., see. 174) ; Bi t terman v. L. & S. Railroad Co., 207 U .  S., 204; 
Glenwood L. & W .  Co. v. Xutua l  L. H .  Le. P. Co., 239 IT. S., 121. I t  being 
admitted that this case has been duly docketed in the FederaI Court, 
and is now pending for trial in that Court, comity between the Federal 
and State Courts strongly suggests that this Court reverse the order 
made by his Honor, Judge Ray, refusing to remove the case to the 
Federal Court, and leave the question of jurisdiction here presented to 
be determined by the Federal Court upon a motion to remand the case 
to the State Court, especially since the only question presented is the 
Federal question, as to whether the Federal Court has jurisdiction of 
this action, which is a question primarily and peculiarly proper to be 
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determined by the Federal Court, rather than by the State Court. I n  
Chesapeake & 0. H. R. Co. v. McCaFe, 213 U.  S., 217; 53 L. Ed., 765, 
Justice Day, after reviewing the former decisions of the Court, said: 
"From these decisions i t  is apparent that while the petitioner, in the 
event of an adverse decision in the State Court, may remain in  that 
Court, and, after a final judgment therein, bring the case here for review, 
he is not obliged to do so. He  may file the record in  the Circuit Court 
of the United States, as was said by Mr.  Chief Justice Waite,  while the 
case is going on in the State Court. The Federal statutes then gives 
to the United States Circuit Court jurisdiction to determine the question 
of removability, and it has the power, not given to the State Court, to 
protect its Revised Statutes (U. S. Comp. State, 1901, page 581) by an 
injunction against further proceedings in  the State courts. Madison- 
ville Traction Co. v. St. Bernard illin. Co., 196 U. S., 239. I n  order to 
prevent unseemly conflict of jurisdiction it would seem that the State 
Court in such cases should withhold its further exercise of jurisdiction 
until the decision of the Circuit Court of the United States is reviewed 
in  this Court. If the Federal jurisdiction is not sustained, the case 
will be remanded with instructions that i t  be sent back to the State 
Court as if no removal had been had. Baltimore & 0. R. Co. v. Koontz, 
supra." 

I n  Hollifield 21. Tel.  Co., 172 N.  C., 720, the Court said: "We hare 
uniformly decided in this Court that, when a verified petition contains 
facts sufficient under the law to entitle the applicant to a removal is 
filed, and is accompanied by a proper bond, the jurisdiction of the State 
Court is at  an end, and that the issues of fact, if properly raised by the - 7 ,  x pct i t ion and papers iii i2t: ciiusa, alt: iu Lt: uied and cieterrnineu oy me 
Federal Court and not by the State Court in which the action was 
brought. Herrick v. R. R., 158 N. C., 307; Lloyd v. R. R., 162 N. C., 
485; R. R. v. McCabe, 213 U. S., 207; Wecker v. National Enameling 
Co., 204 U .  S., 176." I n  Hyder v. R. R., 167 N. C., 587, the Court said: 
"The fact that the plaintiff alleged in his complaint that the Southern 
Railway Company was a domestic corporation, and also alleged the fact3 
out of which he contends such corporate existence arose, makes this a 
different case from the Hurst case or the Ice and Coal Go. case above 
referred to; but even if that were not true, and if plaintiff had alleged 
directly, without stating the facts, that the Southern Railway Company 
was a domestic corporation and a citizen and resident of the State of 
North Carolina, when the defendant appeared, filed its petition to re- 
move, and alleged that i t  was a citizen and resident of the State of 
Virginia, then a question arose which was determinable only by the 
United States Court. Herrick v. R. R., 158 N. C., 310, and also the 
several cases cited in Hurst v. R. R., 162 N. C., 368." Justice Allen 
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said, in Cogdill v. Clayton,  170 S. C., 528: "If the facts alleged in the 
petition are sufficient to justify a remoral, it is the duty of the courts of 
the State to make the order for the removal, and it is for the Federal 
Court to inquire into and determine the truth of the facts alleged upori 
a motion by the plaintiff in the Federal Court to remove to the State 
Court. Herrick .c. R. R., 158 N. C., 307; R e a  z > .  X i r r o r  C'o., 158 S. C.. 
28;  H y d e r  c. R. R., 167 X. C., 588; R. R. F .  Cockrill ,  239 U. S., 146." 
Just ice  H o k e  said, in Lloyd C. R. R., 162 S. C., 494: "It is now uni 
formly held that when a verified petition for removal is filed, accom- 
panied by a proper bond, and the same contains facts sufficient to require 
a remoral under the law, the jurisdiction of the State Court is at an end. 
And in such case it is not for the State Court to pass upon or decidc the 
issues of facts so raised, but it may only consider and determine the 
sufficiency of the petition and the bond. Herrick v. R. R.,  158 N. C., 
307; Chesapeake v. XcCabe ,  213 U .  S., 207;  Wecker  v. ~4-ational E n a m -  
d ing  Co., 204 U. S., 176," etc. 

We hare discllssed this case somewhat at  length because of the great 
importance of the question at issue bet\~een the parties. We h a ~ e  made 
our citations to the decisions of the Federal Court of last resort, which 
must finally decide the matter, and to which me owe submission, under 
the Constitution of the United States, and under our own. Art I, 
sec. 5. When an application of removal of his case to the proper 
Federal Court complies with the formalities required by the act of 
Congress, he is entitled to hare it transferred to that Court for trial, 
and the jurisdiction of the State Court, when it is pending thereunder, 
immediately ceases, and it has no right to proceed further in it unlesq 
for the purpose of granting the main relief or any ancillary remedy, as 
it has lost entirely all jurisdiction of it. When the highest Federal 
Court has decided similar cases and held that they are within the Federal 
jurisdiction, the State Court should the more readily and agreeably 
yield its possession of the case. We have shown that cases precisely 
similar, and nearly the same in legal contemplation, have been so de- 
cided. I t  was, therefore, the duty of the court below to remove the case 
and give up its control over it. 

ALLEN, J., concurring in dissenting opinion. 
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ELLA HARGROVE v. SARAH COX. 

(Filed 17 November, 1920.) 

1. Landlord and T e n a n t T i t l e T e n a n t ' s  Possession-Deeds and Convey- 
ances--Guarantee of Landlord-Wills-Evidence-Appeal and Error. 

A tenant is estopped to deny the title of the one under whom he holds 
possession, without first having surrendered the possession ; but this doc- 
trine does not apply when the title of the landlord has terminated, or 
claimed by descent, or to prevent the tenant from assailing, for fraud, the 
validity of an alleged transfer from his landlord, in order to protect his 
possession; as where the niece of the testator, his tenant, in possession, 
claims title under his will, duly admitted to probate, and attacks for fraud 
the deed of her landlord under which the plaintiff claims ; and the exclus- 
ion of the defendant's evidence to this effect is reversible error. 

2. Court~urisdiction-Landlord and Tenan'ustices of the Peac- 
Superior Cows--Appeal. 

The courts of a justice of the peace have no jurisdiction when in a 
possessory action of ejection, the issue of the landlord's title is involved in 
the disposition of the case, and the jurisdiction of the Superior Court, 
being derivative, it cannot acquire such jurisdiction on appeal; and the 
action being without the jurisdiction of the former court, it should be 
dismissed in the latter one. Const., Art. IV, sec. 27. 

3. Courts-Justices' CourtsJurisdiction-Landlord and Tenan+Title, 
Where the plaintiff, in a possessory action of ejection in a justice's 

court, makes out a prima facie case of jurisdiction, it is not ousted merely 
by reason of an answer setting forth a controversy as to the title to the 
land or other jurisdictional question; but the court will proceed to hear 
the testimony and determine whether, in fact, such controversy is p re  
sented in the action, and in this case it is held sufficient. 

CLARK, C;. J., concurring. 

SUMMARY PROCEEDIKGS in ejectment under the Landlord and Tenant 
Act, tried on appeal from a justice's court, before Guion, J., and a jury, 
a t  May Term, 1920, of NEW HAPITOVER. 

There was evidence for the plaintiff tending to show that defendant 
rented the house and lot in  question, or a portion of it, from Edward 
Gause, former owner, some time in 1911, and had continued in  occupa- 
tion of the property until the death of Edward Gause in December, 
1916; that five or six days before his death, said Edward Gause, uncle 
of pIaintiff, conveyed the property to plaintiff, who instituted the present 
suit. Defendant, denying the right to maintain the proceedings, offered 
evidence tending to show that defendant had not rented the house from 
Edward Gause, who was her uncle also, but had lived in  the house to 
take care of him for six years past; that twelve or eighteen months 
before his death said Edward Gause had duly made his last will and 
testament, devising this property to defendant, his son and his brother, 
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and two grandchildren, "share and share alike," which will had been 
duly proven and recorded. Defendant produced evidence further tend- 
ing to show that the devisor and former owner, Edward Gause, who n7a3 
between 80 and 90 years of age, had suffered a stroke of paralysis three 
months before his death, and after that time, and at the time of the 
making of the alleged deed the plaintiff, fire or six days before his 
death, as stated, he had not sufficicnt mental capacity to execute a valid 
deed, or to know what he was doing. The court being of the opinion 
that "defendant" could not attack the deed of Edward Gause to the 
plaintiff, and could not set up title in hcrself submittecl and restricted 
the force and effect of the pleadings to the single issue. "Whether 
defendant had rented the property from Edward Gause prior to his 
death." The jury having answered the issue. "Yes." Thcre mas jndg- 
ment of ejectment against defendant, and thereupon she excepted and 
appealed, assigning errors. 

W .  B. X c K o y  and X. 111. E m p i e  for p la in t i f f  
W r i g h t  & Btevens for defendant.  

HOKE, J. I t  is familiar learning that a tcnant ic estopped to deny 
the title of his landlord. As etatcd, however, i n  some of the authorities 
apposite, the estoppel in question "extends merely to a Apnial of what has 
already been admitted, that is, the original landlord's title and does not 
prevent a tenant from assailing the validity of an alleged transfer from 
the original landlord." The modification suggested is approved by thid 
Court in S t e a d m a n  v. Jones, 6 5  N .  C., 385-391, and generally recognized 
as the correct position on the subject, Jackson v. Rowland ,  6 Wendall 
(N. Y.), 666; X i l l i o n  G. Ri ley ,  1 Dana (Ky.), 359; 24 Crc., p. 745; 
1 6  R. C. L., p. 670; title Landlord and Tenant act, 156. I n  any e ~ e n t ,  
therefore, there r a s  error to defendant's prejudice in refusing to con- 
sider the evidence offered by defendant tending to show that the plaintiff 
had not succeeded to the right which the tlefeudant had recognized in  
taking the alleged house. And this cause being a summary proceeding 
in ejectment instituted before a justice of the peace, we are of opinion 
further, from the facts of the record as they now appear, that this action 
should be dismissed for lack of jurisdiction to proceed further with the 
hearing. Our Constitution, Art. IT, see. 27, denies to justices of the 
peace jurisdiction of causes where the title to real estate is in contro- 
versy, and it is the accepted position, approved and illustrated in  nu- 
merous decisions, that where a justice's court is lvithout jurisdiction 
of a cause of action, the Superior Court, on appeal, cannot proceed v i t h  
it, the jurisdiction of the latter being derivative only, and dependent on 
that of the justice of the peace where the cause originated. XcLaurin 
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v. Xclntyre ,  167 N. C., 350; JfcIver I ? .  R. R., 163 N. C., 544; Phwsr 
Co. v. Pipkin, 155 IN. C., 394. I n  thc last citation thc principle is 
stated as follows: "The Superior Court has no juristliction on appeal 
from a justice's court of an action erroneously brought in the latter 
court, and of which the justice's court had no jurisdiction, the jnrisdic- 
tion of the Superior Court being derivative only." .lgain, whilc our 
Court has been very insistent on the principle that where one has entered 
under a lease or contract of rental, he may not disputc or question the 
title of his landlord without first surrendcring the posscmior~. The- 
position does not necessarily or usually prevail when thc title of thc 
landlord has terminated, and especially when the samr has been acquired 
by or descended upon the tenant. As said in Lau~rencr r l .  Ellcr, thc 
loyalty which affords the basis for the position is to the title n~ltlcr which 
the tenant has entered, and in the case suggested the loyalty in question 
not infrequently permits and may require that the tcnant shall avail 
himself of the title acquired to protect his possession, and is allowed to 
assert and insist upon it  for the purpose indicated. Lawrence I ? .  Ellor, 
169 r\'. C., 211-213; Forsythe v. &dlock, 74 N. C., 135 ;  Turfier v. Lou~e. 
66 X. C., 413. I n  the Lawwnce case the general principle, and some 
of the exceptions, are stated as follows: "It is recognized as the general 
rule that a tenant is not allowed to controvert the title of his landlord or 
set up rights advers~  to such title without having first surrendered the 
possession acquired under and by virtue of the agreement between them. 

"The position does not usually obtain where, after the renting, the 
title of the landlord has terminated, for, under the doctrine as it now 
prevails, the loyalty required is to the title, not to the person of the 

' 1  ,- . !ncd!ord, a& in cotirt; admii&er;i15 ~ L I I I G L ~ L ~ ~  UI CJC~LLILJ ~ l l e  eswppr'l 
is not recognized when the tenant has been misled into a recognition 
of his lessor's title by mistake or fraud, and under circumstances which 
would induce a court of equity to hold the landlord a trustee for the 
tenant, and there are other exceptions of a restricted nature." ,\nd 
in  Turner v. Lowe, supm,  it was held as follows: "The principle that 
a tepant cannot dispute his landlord's title is in full force, but a tenant 
was never prevented from showing an equitable title in  himself, any facts 
which would make i t  inequitable to use the legal estate to deprive him 
of the possession." For  this purpose formerly a tenant was driven into 
equity, but under the present system the tenant in  such cases can avail 
himself of such equitable defenses in his answer. And in determining 
the question of justice jurisdiction, the courts hold that where a prima 
facie case within such jurisdiction is stated and made the basis of plain- 
tiff's claim, such jurisdiction is not ousted merely by reason of an answer 
setting forth a controversy as to the title of realty or other jurisdictional 
question, but the court should hear the testimony in  the cause and deter- 



N. C.] FALL TERM, 1920. 363 

mine from that ~vhethcr such coritro~ersy is in fart and truth p r ~ c n t e d .  
From a perusal of the record and on issue joiiled, there are facts ill 
evidence on the part of the defenilant tendiiig to show that thc plaintiff 
is a niece of Edward Gause, the former owner and alleged la idord ,  and 
that the deed from him, under which plaintiff claims the property, was 
executed five or six days before his death, when he was approaching 
90 years of age; that he had suffered an attack of paralysis three or four 
months before, vas  uttcrly helpless arid l r  ithout me~ital capacity to malw 
the deed or any other similar paper. There was e~idence further to thc 
effect that more thaq a year before this the ovner had exccuted a mill 
in proper form, which had becn admitted to probate, according to nhich 
he devises the property to defendant and the sons and grandsons of the 
devisor. And under a proper application of the authorities cited, and 
the principles they approve and illustrate, me are of opinion that it i q  

open to defendant to raise the issue as to the validity of plaintiff's claim 
and under the testimony referred to there is a controversy i n r o l ~ i n g  
the title to real property presented which n-ithdraws the case from a 
justice's jurisdiction and depri~es  the Superior Court of the right to 
proceed further in  the matter. XcLaurin v. XcIntyre,  supra; Hak7c 
v. Guilford, 87 S. C., 1 7 2 ;  Parker T .  817en, 84 N. C., 466; Forsythe c. 
Bullock, 74 N .  C., 135; Turner c. Lolue, 66 X. C., 414. I n  the X c -  
Laurin case it was held : "The jurisdiction conferred by the landlord 
and tenant act upon justices of the peace does not obtain where the titlc 
to the land is in  dispute; and when, in the course of the trial, it appears 
that the matters inrolved do not fall within the jurisdiction conferred 
in these respects, the justice should dismiss the action; and, upon appeal, 
the Superior Court, acquiring no further jurisdiction than the court 
wherein the action was commenced, may not proceed x i th  the trial." 
I n  the Parker case the ruling of the Court is stated as follows: "In a 

u 

summary proceeding in ejectment before a justice of the peace, or on 
appeal, i t  is the province of the court to determine whether the title to 
the land is in controversy, and where the testimony shows that such 
controversy exists or that equities growing out of a contract 'of purchase 
are to be adjusted, as in this case, the proceedings should be dismissed 
for want of jurisdiction." 

This will be certified to the end that the proceedings be dismissed, 
plaintiff being free to seek relief by action in  Superior Court, if she i a  
so advised. 

Reversed. 

CLARK, C. J., concurs that the principle which estops a tenant to deny 
the title of his landlord does not prevent the tenant from assailing the 
validity of an alleged transfer from the original landlord. Steadrnan v. 
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Jones, 65 N .  C., 388; 24 Cyc., 745; 16 R. C. L., 670. And, therefore, 
there is error entitling the defendant to a new trial for refusing to 
consider the evidence offered by him tending to show that the plaintiff 
had not succeeded to the rights of the landlord from whom the defendant 
had rented the house. But does not concur in the proposition that this 
action, which came up by appeal from a magistrate, ought to have been 
dismissed in  the Superior Court, and the parties invited to come back 
into the very court from which they had been dismissed. 

This would be in  accord with the technical ideas formerly prevailing 
in the administration of the courts. But under our present system, the 
case having reached the Superior Court, that court should have pro- 
ceeded to try the case on its merits, without requiring the parties to go 
out of court, with an invitation to come back again into the same court. 
An examination of the Constitution will show no basis for the doctrine 
of "derivative jurisdiction." The Superior Court having acquired juris- 
diction by the appeal, retains i t  for all purposes, and should proceed to 
decide the cause upon its merits. This has been often before decided 
by this Court, though there are some cases to the contrary. 

As far back as West v. Kittrell, 8 N.  C., 493, it was held that where 
a cause was carried to the Superior Court from a lower court, the Supe- 
rior Court will retain jurisdiction if it were a subject-matter of which 
it would have had jurisdiction. I n  Boring v. R. R., 87 N. C., 363, i t  was 
held that where the subject-matter of the action was one of which the 
justice of the peace and the Superior Court had concurrent jurisdiction, 
on appeal the latter will retain jurisdiction, though the proceeding in a 
court of a justice of the peace was void for  irregldarity. The g r x n d  
given is that the case having gotten into the Superior Court, which had 
jurisdiction, the notice of appeal had the same efficacy as if the defend- 
ant had been brought in  by service of summons. 

I n  IllcMillan v. Reeves, 102 N.  C., 559, Smith,  C.  J., applied to 
appeals in civil actions the same rule as in criminal proceedings, and 
says: "It is not material to inquire into the question of jurisdiction 
in initiating the suit, since any objection on this account is obviated by 
the removal of the cause into the Superior Court"; saying further, "The 
court assumed to exercise jurisdiction, did possess i t  fully over the 
subject-matter of the action and the parties, and the cause was, in  a 
strict sense, corarn judice under the rulings in West v. Kittrell, 8 N .  C., 
493, and Boring v. R. R., 87 N.  C., 360, even without the Laws of 188'7, 
ch. 276, now Rev., 614 (C. S., 637), which sustains the jurisdiction thus 
acquired." The Chief Justice further said: "The objection to the 
jurisdiction has no force unless the proceeding in its entirety is a nullity, 
and i t  certainly cannot fequire argument to combat such contention. 
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Peoples e. ATorwood, 94 K. C., 167." I n  this last case the Court held 
that where the parties mere before the court, it was sufficient though 110 

summons was served. 
I n  8. v. ,Seal, 120 N. C.. 618, it is said: "The case was tried before 

a justice of the peace, and the defendant appealed. I n  the Superior 
Court an indictment was found by the grand jury, and the defendant 
mas tried thereon; thercfore, in any aspect, there was jurisdiction. 
Whether the court acquired it by the appeal, or had original jurisdiction 
by the indictment, i t  is immaterial to decide." 

When the clerk wrongfully takes jurisdiction, and the cause, by appeal 
or otherwise, reaches the Superior Court, the court has jurisdiction, and 
the act of 1887, now C. S., 637, provides that the judge shall "hear and 
determine all matters in controversy in such action," and shall make 
any amendments whatever, and this was held to be so though the pro- 
ceeding before the clerk n7as a nullity. I n  re Anderson, 132 N. C., 243; 
R. R. 23. Stroud, ib., 416; Ewbank v. Turner, 134 N. C., 81. 

The above cases are cited in the concurring opinion in 8. u.  Hc-4den. 
162 N. C., 577, it being added: "The sole object in serving a summons 
is to a i ~ e  the defendant notice to come into court. When he has had a - 
trial on a bona fide mistake of jurisdiction by the plaintiff, before a 
justice of the peace, on appeal in the Superior Court, he has really had 
the most sufficient notice, and is better prepared to try than if he had 
been served with summons to appear in the Superior Court." There 
can be no benefit to either party by dismissing the action and requiring 
tlie defendant to come back into the same court by service of summons. 

I n  the concurring opinion in  Holmes v. Bullock. 178 N .  C., 380, it is 
said that there is "no basis for the doctrine of derivative jurisdiction, 
which is simply a survival of the former idea obtaining by which so 
many objections were had to jurisdiction." For instance, if an action 
was brought in the wrong county it mas dismissed because the plaintiff 
had guessed wrong as to venue, and he had to begin over again with 
loss of time and considerable expense. So, also, when one brought an 
action for debt when i t  should have been in covenant or in detinue and 
i t  should hare been in replevin, or if he guessed erroneously by using 
another form of action than that which the court might deem the correct 
one, he was dismissed with costs, and with loss of time to sue again in  
the same court, and if he guessed wrong again. he was again dismissed 
until he guessed  right; or if he brought a suit in equity when it should 
have been an action at law, or vice versa, he went through the same 
heart-breaking experience to come back into court before the same judge. 
Now the court simply permits amendment and proceeds to try the cause. 

There are decisions contrary to the above holding that in  appeals i n  
civil cases from a justice a different rule applies from that on appeal 
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from a justice in  criminal cases, or on appeal from the clerk. Though 
in both these cases the tri&l court was without jurisdiction, the Superior 
Court proceeds to try them without question. I t  may be that the Legis- 
lature will amend C. S., 637, to apply also to appeals in  civil cases from 
a justice of the peace, for the decisions of the court are irreconcilable. 

S. W. CARROLL v. VICTOR MANUFACTURING COMPANY. 

(Filed 17 November, 1920.) 

A devise to a son in fee of two tracts of land, with power of sale and 
limitation, "but if he die without heirs possessing the land, or either 
tract," to the heirs of another of his sons, taken in connection with the 
will in this case construed as a whole : Held ,  a devise of the land with the 
power to convey a fee-simple title during the devisee's life, which, in the 
event of his not conveying either or both tracks, would carry the limita- 
tion over, as directed in the will, and the expression "without heirs possess- 
ing the land" referred to the ownership of the title of the first taker at 
the time of his death. 

2. Same-Children-Equal Division-Synonymous Terms. 
In construing the several devises in a will to ascertain whether or not it 

was the intent of the testator to divide his lands equally among his child- 
ren, and to give to each the right to convey a fee, otherwise with limita- 
tion over: Held,  under the will in this case, the terms, "if she died with- 
out heirs of her body, and owning the land," then over, and "to a son in 
fee if he die without heirs possessing the lands," etc., then over does not 
il?.licate t h ~ t  the t e ~ t z t c r  ir,t~r.dn:! 2 B i b ~ x ~ t  meankig 5 6i;iffelellct: in 
phraseology, and the terms are synonymous. 

APPEAL by plaintiff from Allen, J., at April Term, 1920, of CUMBER- 
LAND. 

This was originally a petition for partition, begun before the clerk 
of Superior Court of Cumberland County, and upon the plea of sole 
seizin transferred to the Superior Court in  term time. The matter was 
heard upon a case agreed as appears in the record, the pertinent facts 
being: James Carroll, Sr., who owned the land in dispute, devised the 
same to his son, James A. Carroll, "in fee," with the following limita- 
tion: "But if he die without heirs possessing these lands or either 
tract, with remainder to the heirs of J. W. Carroll." I n  the first item 
of the will, he gives certain property to his daughter, under the same 
condition, but using a different phraseology, to wit: "But in  the event 
of her death without heirs of her body, I devise said lands, if she owns 
same a t  her death, to the heirs of my son, J. W. Carroll," etc. During 
his lifetime James A. Carroll, the devisee, sold and conveyed both tracts 
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of land, and defendants claim under his grantee bv rnesne conreyances. 
The devisee died intestate, without issue, and not in possevion of the 
land, and the plaintiff, who is one of the heirs at law of J. T. Carroll, 
and has purchased the intcrest of the other heirs in the land which 
passed by the will now asserts that he owns the same. The court ren- 
dered judgment for defendant, and the plaintiff appealed. 

A. N .  Xoore for plaintiff. 
Oates & Herring and Rose d Rose for d e f m d a n f .  

WALKER, J., after stating the case: The will in question is the one 
considered at this term in  Carroll v. Herring, post, 369,  but our opinion 
was withheld, at the request of counsel for plaintiff in this appeal, so 
that we might hare additional argument before deciding the question 
raised. We complied with the request, and after coilsidering the brief. 
of counsel supplemented by an able, learned and most ingenious argn- 
ment of counsel for the plaintiff, to which we listcned with great interest, 
and also after hearing counsel of defendant in reply, \ye disco~er no 
reason for reversing our former opinion, and the judgment based upon 
it. I t  is rery plain to us that James Carroll, Sr., intended that his 

" - 

will, with respect to this particular cIause, should be considered and 
read as follows: "I derise the two tracts of land (describing them) to 
my son, James A. Carroll, in fee; but if he die possessing the two tracts, 
or either of them, and without heirs, with remainder to the heirs of 
J. W. Carroll." Counsel for plaintiff contended that the expression, 
"if he die without heirs possessing the land," means without heirs "to 
possess" the land, that is, if he die ~ ~ i t h o u t  heirs '(capable of possessing7' 
the land. But this construction is wholly inadmissible. ,111 heirs are 
supposed to be capable of inheriting from their ancestor, and the 'word 
"heirs" implies as much. The "heirs of a person" are those who can, 
or will, inherit his property from him if he die intestate. I t  is so d e  
fined in the dictionaries. So that we cannot adopt the contention of 
counsel. Such a construction would not only change the language of 
the will, by interpolating words not to be found therein, but i t  com- 
pletely alters the sense or meaning of it, and, therefore, i t  would be an  
unnatural and unreasonable interpretation of it. Counsel then fell back 
upon their second line of attack, and referred to the first item of the 
will (quoted in our statement of the case), and argued that it showed 
clearly what was meant by the item now under consideration. I n  the 
first item the testator devised land to his daughter in fee, and if she died 
without heirs of her body, and owning the land, then over. They, 
therefore, contended that the difference in phraseology indicated that 
the testator intended a difference in meaning. But we do not think so, 
and the two items, when read together, plainly show that the testator 
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intended to devise the land in  fee to his children, with the right of 
disposal by them, but if they failed to dispose of it, then the land should 
go over as provided by him. H e  did not wish to handicap them, as his 
devisees, and the primary objects of his bounty, by giving them practi- 
cally the bare possession and use of the land during their lives without 
the power of disposition, which is the most valuable right incident to a 
fee-simple estate. The provision "if she dies owning the same," and 
"if he dies without heirs possessing the lands, or either tract," were 
intended to be synonymous, the word "possessing" referring to the 
devisee, James A. Carroll. But there are words in that clause of the 
will which settle this question, and they are "possessing these tracts of 
land, or either of them," which manifestly mean that James ,4. Carroll 
should have the power of disposal of both tracts or either of them. If he  
disposed of only one, the other should go over, but not the one he had 
sold, and i t  follows, of course, that if he disposed of both, there should 
be no remainder. This view was not met by counsel in argument, 
because i t  could not be. I t  was the testator's intention that the words 
"possessing the land" should refer to his son, J. A. Carroll, and not to 
the heirs, so that i t  would read, "if he should die without heirs and 
owning the land," the remainder should pass to J. W. Carroll. 

I n  construing a will we must look at  the text and context, Campbell 
v. Crater, 95 N.  C., 156, and if i t  is ungrammatical, or not punctuated, 
i t  should be read so as to make it consistent and sensible, Hoyle v. Whit- 
ener, 67 N. C., 252, and words of similar import or meaning should be 
construed alike, Lockhart v. Lockhart, 56 N.  C., 205-206, and as the 
chief object is to ascertain the intention of the testator, words may be 
supplied, abstracted; a n d  the  grmmnatical ar rmgomoct  di~rcgardcd, 
and clauses transposed in order to do so. Taylor v. Johnson, 63 N. C., 
381; Balcer v. Pender, 50 N.  C., 352; Ward v. Sutton, 40 N.  C., 421; 
Turner v. Whitted, 9 N.  C., 613; Dew v. Barnes, 54 N.  C., 149; Hower- 
ton v. Henderson, 88 N. C., 597; Lowe v. Carter, 55 N. C., 377; Wil- 
l i a m  v. McComb, 38 N. C., 450-453. We should construe the will by 
its context, where necessary, in  order to arrive a t  the testator's intention, 
which must prevail, when i t  can fairly be found within the four corners 
of the instrument and the language he employed to express it, and 
provided i t  is not in contravention of any rule of construction or any 
principle of the law. Edens v. Williams, 7 N .  C., 27; Williams v. Lane. 
4 N. C., 246; Clement v. Collins, 2 Term (Eng.), 498-503. 

We may compare one clause with another, so that "every string must 
give its sound" without any discord, but in  perfect harmony with the 
whole. 

The Court adheres to its first opinion of the case, and approves the 
judgment. 

Affirmed. 
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S. W. CARROLL v. MRS. T. D. HERRING ET u. 

(Filed 17 November, 1920.) 

1. Wills-Interpretation- Fee-- Powers- Restraint on Alienation- Es- 
tates-Executory Devise--Limitations. 

When, by proper interpretation, it  mag be seen by his will, construed a s  
a whole, that the testator intended an equal distribution of his property 
among his children, a devise of his two certain tracts of land to his son, in  
fee, but if he die without heirs possessing the lands, or either tract, then 
to his brother: Held, the conveyance of the fee-simple title left nothing in 
the testator, to take effect by way of executory devise during the life of 
the first taker and the expression "but if he die without heirs possessed of 
said tracts of land then over" to the other son, was to free the devisee from 
any restraint on alienation, and he could sell and convey a good fee simple 
title to either, or both of these tracts, failing which, a t  his death, the lands 
would go over to his brother. 

A devise of lands generally or indefinitely to a person with a power of 
disposition, or to him and his heirs and assigns forever, conveys a fee, 
and any limitation over or qualifying expression of less import is  void for 
repugnancy, unless in the case of a contingent fee or substitution of one 
estate for another. 

3. Wills-Interpretation-Particular Word+Presumption. 
Where i t  is apparent in the construction of a will, that a particular 

significance was attached by the testator to his use of a word or phrase, 
the same meaning will be presumed to be intended in all other instances 
of his use of the same word or phrase, nothing else appearing. 

4. Wills-Interpretation-Technical Rules- Punctuation- Transposition 
of Words. 

Technical rules in cases of ambiguity will not prevail in the interpreta- 
tion of a will over the evident intent of the testator, either expressly or by 
necessary implication, gathered from the language of the will, as  a whole; 
and to effectuate this intent the court will, in proper instance, disregard 
punctuation, or transpose words or sentences. 

APPEAL by plaintiff f r o m  Allen, J., a t  Apr i l  Term, 1920, of CUMBER- 
LAKD. 

Action t o  remove a cloud 'upon t i t le  and  to recover land. J u d g m e n t  
f o r  defendant, and  plaintiff appealed. 

T h e  case was as  follows: J a m e s  Carroll,  Sr., died leaving a will  i n  
which h e  devised, among other  things, two tracts  of land t o  h i s  son, 
James A.  Carroll.  T h e  i tem of said will  by  which th i s  devise was m a d e  
reads a s  follows: "I give, bequeath, a n d  devise t o  m y  son, J a m e s  A. 
Carroll,  two hundred dollars ($200), t o  be pa id  by  m y  executors, and  I 
devise to  h i m  the  ten acres of l and  known as  the  Pearce  land, on which 
h e  h a s  bui l t  a house where h e  lives. Also, 37 acres which I bought of  

2 6 1 8 0  
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Warren Carver, and lying east of the Holly land, both said tracts to 
said James A. Carroll in fee, but if he die without heirs possessing these 
lands, or either tract, with remainder to the heirs of J. W. Carroll." 

A. M .  Moore for plaintiff .  
hTimocks & hTimocks for defendant.  

WALKER, J., after stating the case: Plaintiffs admit that, about the 
year 1902 or 1903, and prior to his death, James A. Carroll conreyed 
such interest as he had in the 37 acres of land, lying east of the Holly 
land, and that he was never in  possession of this land again. Thc last 
clause in the above item, by which this 37 acres of land was devised, 
shows clearly that it was the intention of the grantor for his son, 
James A. Carroll, to have a fee-simple estate i n  the land devised to him, 
to do with and dispose of as he saw fit. This last clause is susceptible 
of but one meaning. What words could the testator have used to more - 
clearly express his desire than "Both of said tracts to the said James A. 
Carroll in  fee, but if he died without heirs possessing these lands, or 
either tract,  with remainder to the heirs of J. W, Carroll.'' 

I t  cannot be seriously contended that the testator intended that the 
heirs of James A. Carroll should be in the wossession of the lands at  his 
death. I t  is true that by inclosing the words "without heirs" in  commas, 
the intent could have been more quickly and surely discovered. 

The intention of the testator, as expressed in his will, is not controlled 
by the punctuation therein, which may be disregarded, where it conflicts 
with the manifest intention of the testator, and by so doing the meaning 
of the  will i q  m ~ a ~  mnw nhvinile. The ~n l~ . r t  ~ ' 2 "  n l a n  :%pply ym~lm~t~1.a- 

4 ---- 
t ion  for the purpose of clearing up an ambiguity in  the will, except in 
cases where no real ambiguities exist other than that which the punctua- 
tion itself creates. 40 Cyc., 1403 (g). 

If the testator had desired or, intended to convey a life estate only, 
with remainder over. he would not have inserted the words "or either 
tract," for certainly, if the devisee had the power to convey one tract, he 
had the power to convey both. 

"When real estate shall have been devised to any person, the same 
shall be held and construed to be a devise in fee simple, unless such 
devise shall, in plain and express words, or i t  shall be plainly intended 
by the will, or some part thereof, that testator intended to convey an  
estate of less dignity." Fell's Revisal, see. 3138; Whi t f i e ld  v. Garris; 
134 N. C., 24. 

Having devised an  estate in  fee, i t  is said that there was no estate 
left in testator to diswose of. If one devise in fee simple he cannot make 
a limitation over by way of executory devise without cutting down the 
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first fee, in  order to make room for the second; for, after giving a fee 
simple absolutely, there is no part of the estate or interest left in him. 
So, if one devise in fee, without an express limitation, and give a general 
power to dispose of the land, he cannot make a limitation over to a third 
person in case the first taker dies ~vithout disposing of the land, or as 
to such parts as he does not dispose of, for the general power confers 
the absolute ownership, and leaves nothing in the devisor. This mas 
said by Chief Justice Pearson, in SfcDaniel v. XcDaniei, 58 N. C., 353. 

"3 devise of an estate, generally or indefinitely, with a power of dis- 
position over it carried a fee." Patrick 7,. -lforehead, 85 n'. c., 62 ;  
Herring v. Williams, 158 K. C., 1. 

"Having annexed a condition after devising a fee, the condition is 
void." Lattimer I > .  Waddell, 119 N. C., 370. 

Where real estate is given absolutely to one person, with a gift over 
to another of such portion as may remain undisposed of by the first 
taker at  his death, the gift eyer is void, as repugnant to the absolute 
property first given; and i t  is also established lam that where an estate 
is given to a person generally or indefinitely with a power of disposition, 
or to him, his heirs and assigns forever, it carries a fee, and any limita- 
tion over or qualifying expression of less import ips yoid for repugnancy. 
The only exception to such a rule is where the testator gives to the first 
taker an estate for life only, by certain and express terms, and annexes 
to it the power of disposition. I n  that particular and special case the 
devisee for life will not take an estate in fee, notwithstanding the naked 
gift of a power of disposition. Schouler on Wills, Executors and S d -  
ministrators, pp. 703, 594, in  which is cited Mulvane v. Rudd, 146 Ind., 
482 and 483 (45 N. E., 659), and others. 

Where the words of the mill were. "But should she die without issutl 
and leave any property at her death given by this will," then over, i t  
was held that an implied power was given, and that the devisee acquired 
a fee in  the property. Gallaway v. Durham (Ky., 1904), 81 S. W., 659. 
Cited in Notes, vol. 30, A. and E. Encyclopedia of Law, p. 737. 

,4n inspection of the entire mill shows the intention of the testator to 
make an equal division among his children of all his property, devising 
his lands to them in fee, and in only one other instance does he attempt 
to suggest what shall be done with the land after the death of the devisee, 
and this suggestion is likewise based on her ownership thereof at  her 
death; but in  both these instances the devise is in fee, unconditional. 

"In construing a will, where there is doubt or ambiguity, the true 
intent and meaning of the testator should be gathered from the entire 
instrument, in accordance with the rules of law established for the 
purpose. . . . The first taker in a will is presumably the favorite 
of the testator, and in doubtful cases the gift is to be construed so as to 
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make it as effectual to him as the language of the will, by reasonable 
construction, will warrant. . . . The law favors the early vesting 
of estates, to the end that property may be kept in  the channels of com- 
merce. Hence, a future or executory limitation under a devise in a 
will will not be construed as contingent, when construing the will as 
a whole, it appears that the intent of the testator was that i t  should be 
deemed as vested." Dunn v .  Hines, 164 N. C., 113. 

I n  the fifth item of the will testator devises 77 acres of land to his 
daughter, Maria Purvis, and provides further: "Also one-fourth of 
the residue of my estate, and the other three-fourths to be divided 
equally between Aurelia, John Wesley, and James A. Carroll," further 
clearly showing that it was his intent and desire to make an exactly 
equal division of all his property among his children, or as nearly as 
i t  could be done. 

The law, also, if possible, adopts the just, natural, and reasonable rule 
of an equal distribution among children (40 Cyc., 1411)) and if words 
are used in one part of a will in a certain sense, the same meaning is to 
be given them when repeated in other parts of the will, unless a contrary 
intent appears. I t  is a well settled rule of testamentary construction 
that if it is apparent that in  one use of a word or phrase a particular 
significance is attached thereto by the testator, the same meaning will 
be presumed to be intended in all other instances of the use by him of 
the same word or phrase. Taylor v. Taylor, 174 N. C., 537. 

The above principles are stated as illustrating the trend of what this 
court, and others, have said upon subjects somewhat related to the 
question we have in hand, and not as approving all that has been thus 
said in that regard Thongh te&n_icd dnct r ines !I"-e -eight ::.ith u s  
in  some cases, they will not be allowed to defeat the evident intention 
of the testator in construing his will. 

The primary object in interpreting all wills is to ascertain what tes- 
tator desired to be done with his estate, and if i t  can be found in  the 
language of the document, his intention always controls. 

I t  has been said that the cardinal rule of interpretation is that we 
should seek first and throughout for the testator's intention, as expressed 
in his will, and in doing so any obscurity or doubt as to the meaning may 
be cleared up by giving words their primary or ordinary signification, 
and so moulding the language by repeating, supplying, transferring, or 
substituting words and sentences, and so arranging them in a reasonable 
manner and with proper punctuation as will more clearly disclose the 
true intent and meaning. 40 Cyc., 1386-1405. I t  will appear, a t  the 
pages of the Cyclopedia of Law just ioted, that the following may be 
adopted as a guide to a correct interpretation. The cardinal rule in  the 
construction and interpretation of wills or codicils is that the intention 
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of the testator must be ascertained, if possible, and, if it is not in contra- 
vention of some established rule of law or public policy, must be given 
effect, and by this is meant the actual, personal, individual intention, 
and not a mere presumptive intention inferred from the use of a set 
phrase or a familiar form of words. For this purpose the will should 
be construed liberally; but i t  cannot be construed so as to effectuate an 
intention which is contrary to some rule of law or public policy. The 
intention which controls in  the construction of a will is that which is 
manifest, either expressly or by necessary implication, from the language 
of the will, as viewed, in  case of ambiguity, in  the light of the situation 
of the testator and the circumstances surrounding him at the time it was 
executed, although technical words are not used; or, as is sometimes 
said, the testator's intention must be ascertained from the four corners 
of the will. Hence, a will cannot be construed by a mere conjecture as 
to the intention of the testator; but i t  is the intention which the testator 
expressed in  his will that controls, and not that which he may have had 
in his mind, or which he manifested by some other paper not a part of 
the will, or by previous declarations. Where the will affords no satis- 
factory clue to the real intention of the testator, technical rules for the 
construction of wills are to be followed so fa r  as they aid in  determining 
that intention, but any technical rule, if they would tend to defeat such 
intention, must yield to a practical construction of the will. The prin- 
ciple applies to cases where there is an intention exhibited to make a 
certain disposition of the property, but the mode of executing the inten- 
tion is erroneously, defectively, or illegally prescribed in  the will. Pick- 
ering v. Langdon, 22 Me., 413; Graham v. Graham, W. Va., 36. Ex- 
pressions of doubtful or uncertain meaning or equivocal language cannot 
defeat a general intent clearly expressed in  the will. Barrett v. Marsh, 
126 Mass., 213; Behrens v .  Baumann, 66 W. Va., 56. These passages 
substantially taken from Cyc. are in  accord with our own decisions, and 
i t  is, therefore, not necessary that we should enumerate them here, as 
they are cited in the note to the text. 

When we consider the simple rules above set forth, and keep them 
steadily in  mind, we find no difficulty whatever in correctly discerning 
and comprehending the meaning, and the intention of the testator, as 
expressed in  the will now under consideration. H e  devises the ten acres, 
known as the Pearce land, to his son, James A. Carroll, and also the 
thirty-seven acres, in  fee, "but if he die without heirs possessing these 
lands, or either tract, with remainder to the heirs of J. W. Carroll." 
I f  properly punctuated, as he designed it should be, and as correct form 
suggests, the meaning of this clause is clear beyond dispute. I t  may be 
rendered into unobscure English in several ways. The first and most 
simple is by the slightest punctuation, when it will read thus: "I 
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devise to my son James A. Carroll, the said tract of land in fee, but if 
he die, without heirs, possessing said land, or either of the tracts, re- 
mainder to the heirs of J. W. Carroll." Another way: "I devise to 
my son James A. Carroll the said tract of land in fee, but if he die 
possessed of them, or either of them, and without heirs, then over to 
my son J. W. Carroll." Or still another, which would express the limi- 
tation over in  this way, after devising the tracts of land in fee to 
James A. Carroll: "But if he die without heirs and possessed of (or, in 
other words, owner of) said tracts of land, then over to my son J. W. 
Carroll." This clause was framed, as we find i t  in the will, for the 
evident purpose of r e l i e h g  his son, James A. Carroll, from any re- 
straint of alienation, and leaving him free to convey the land during 
his life, so as to render i t  of more value to him. He could keep i t  and 
cultivate it, or otherwise use it for his own profit, or he could sell i t  and 
give a good and indisputable title to the purchaser, and take the proceeds 
of the sale, or keep the land itself, as he saw fit, or otherwise as he might 
choose in  order to advance his own interest. This is perfectIy clear 
upon the face of the will alone, but the very expression "possessing these 
tracts of land, or either of them," is plainly indicative of this purpose. 
I t  meant, if he sold and conveyed, not only both of them, but either of 
them, as to both, or as to the one sold, the title should be good in  the 
purchaser, but as to the other, that is, the one not conveyed, i t  shodd 
go, at  James' death without issue, to J. W. Carroll. Nothing, i t  seems 
to us, could be more fuller and clearer indicated than this intention of 
the testator by the language of his will. The words "possessing these 
lands" were certainly not intended to qualify, or to stand connected, with 
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these lands," for we cannot see how James A. Carroll's heirs could have 
been in  possession, in their own right, of the land at  his death. 

I t  is obvious to us that the meaning of the will must be what we have 
stated that it is, and that i t  can only have that meaning. 

Mr. A. M. Moore submitted an exceedingly valuable brief, reinforced 
by a strong oral argument in  support of his position, and the case was 
equally well argued by Mr. Nimocks, but after hearing and considering 
all that is in the record, and enlightened as we have been by the fine 
discussion of the question involved, we conclude that the judge decided 
the case correctly, when he nonsuited the plaintiff. 

A£Ermed. 
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MRS. CORA J. HARPER v. MRS. AAIAKDA LEE BATTLE. 

(Filed 17 November, 1920.) 

1. Statute  of Frauds-Contracts-Specific Performance-Sufficient Wri t-  
ings-Accepted Checks-Deeds a n d  Conveyances--Equity. 

Under a parol contract to sell a certain house and lot in a city, a check 
made to the seller in part payment of the purchaze price thereof, with suf- 
ficient description of the property, and endorsed and collected by him, is R. 
sufficient writing to enforce the performance of the contract within the 
intent and meaning of the statute of frauds, as  is  also a formal deed to the 
land made and executed by the seller and placed by him in the hands of 
his attorney or agent, to be delivered to the purchaser upon his perform- 
ing the conditions imposed upon him by his contract of purchase. 

2. Same--Collateral Controversies. 
Where the writing is sufficient to enforce a contract to convey lands 

within the intent and meaning of the statute of frauds, a controversy he- 
tween the parties as to which one should pay the taxes for the precedinq 
or current Sear, relates to the meaning of the contract, and not to its exist- 
ence or validity. 

3. Statute  of Frauds-Contracts-Specific Per formanceEqui ty -Time of 
Performance--Rents and P r o f i t e C o u r t ' s  Discretion. 

Where the jury has decided with the plaintiff in his suit to enforce spe- 
cific perf~rmance of a contract to conrey lands, and as  to the time agreed 
it  should be effective, it  is not within the discretion of the trial court to 
disallow the rents and profits to the plaintiff from that date merely on 
account of some delay in demanding the deed, for he is entitled thereto a s  
a matter of right. 

CIVIL ACTIOK, tried b ~ f o r r  Cnlvert, J., and a jury, a t  X a r c h  Term,  
1920, of DURHAM. 

T h e  action is  f o r  ~pec i f ic  performance of a contract of sale of a house 
a n d  lot i n  Durham,  N. C., and  there was evidence on  t h e  par t  of plaintiff 
tending to show a definite contract i n  x r i t i n g  on  p a r t  of defendant t o  
sell a n d  conrey this house and lot on W a t t s  Street  i n  D u r h a m ,  K. C., 
a t  t h e  pr ice of $8.650, the  papers  t o  be formally prepared and  take 
effect a s  of 1 J u n e ,  i918,  and  breach of same b y  defendant. 

There  was denial of a n y  valid contract,  defendant contending t h a t  no 
sufficient wr i t ing  had  been given, a n d  defendant alleged f u r t h e r  a n d  
offered evidence tending to show a n  abandonment  by  t h e  part ies  o f -any  
contract they m a y  have made  concerning t h e  property, before action 
instituted. O n  issues submitted there was  ~ e r d i c t  f o r  plaintiff. J u d g -  
ment  on  t h e  verdict, a n d  defendant excepted and  appealed. 

McLendon & Hedrick and R. P. Reade for plaintiff. 
W .  P. Brogden and J .  S. Manning for defendant. 
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HOKE, J. I t  is chiefly urged for error on the part of the defendant 
that there was no sufficient evidence of a written contract to convey on 
her part within the effect and meaning of the statute of frauds; and 
second, that on the entire evidence, if believed, there was an abandon- 
ment of the contract, and the court should have so instructed the jury, 
but, in  our opinion, neither position can be sustained on the record 
presented. I n  reference to the first objection, the pertinent facts in  
evidence tended to show that in  early part of 1918 defendant had agreed 
by par01 to sell to plaintiff her house and lot in the city of Durham a t  
the price of $8,650, one thousand dollars to be paid in cash, and the 
remainder evidenced and secured by notes and deed of trust on the 
property, the papers to be prepared and to take effect as of 1 June of 
said year. That on 7 March plaintiff drew a check in favor of defendant 
for $50 in terms as follows: 

DURHAM, N. C., March 7, 1918. 

P a y  to the order of Mrs. Lee Battle, $50.00. 
Fifty and no/100 dollars. 
Payment on Watts Street House. 

(Signed) MRS. J. E .  HARPER. 

That said check was collected by defendant, her written endorsement, 
"Mrs. Lee Battle," having been made and entered on the check for the 
purpose. I t  further appeared by the admissions of defendant's answer, 
put on evidence that after making the verbal agreement to sell the house 
and lot in  question, "defendant, on or about 1 June, 1918, executed a 
A,,A C,, + h e  ,,,,,,c- 2 ---- : L - J  .'- r L -  - - _ - _ _ - 1 - : _ _ ~  __. 1 -1-1:-.____ 1  ~ 1 -  _ 
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same to her attorney a t  Durham, N. C., and at  the same time defendant 
had her attorney prepare a deed of trust describing the property, and 
notes, all bearing date, 1 June, 1918, for plaintiff and her husband to 
execute," etc. On these facts our decisions are to the effect that either 
the check given in  part payment on the bargain, collected by defendant 
through her written endorsement made thereon, in which the property 
is  described as the "Watts Street House," or the written deed, describ- 
ing the property, formally prepared by defendant, and left with her 
attorney for delivery on receipt of the price as agreed upon, is a sufficient 
memorandum in writing within the intent and meaning of the statute 
of frauds, and this exception of defendant must be overruled. Pope v. 
McPhaiZ, 173 N.  C., 238; Vinson v. Pugh, 173 N. C., 190; FZowe v. 
Hartwick, 167 N.  C., 448; Norton v. Smith, 179 N. C., 553; Lewis v. 
Murray, 177 N.  C., 17;  Bateman v. Hopkins, 157 N. C., 470. I n  
reference to the deed, i t  was held in Vimon v. Pugh, supra, "That where 
a vendor of land has executed a deed reciting the consideration and 
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expressed in conformity with a parol contract of sale theretofore made, 
and has given the deed to her agcnt to be delirered on payment of the 
agreed purchase price, it is a sufficient writing within the meaning of 
the statute of frauds." And on the sufficiency of the description as con- 
tained in the check, the cases of Sorfon 1 . .  Smith and Lezuis 11. Xurray,  
and the numerous authorities therein cited, show that the same is a full 
compliance with the statutory r~quiremcnts on the subject. 

The second objection is without merit. While there is much evidence 
on the part of the defendant tending to shoxv an abandonment of thc 
contract by the parties, there is evidence for the plaintiff to the contrary, 
and these opposing views were submitted to the jury on thc issue as to 
abandonment, and they have determined the matter for the plaintiff. 
The clear and correct charge of his Honor is in full accord with our 
decisions on the subject, and TVC find no reason for disturbing the verdict 
of the jury on the issue. Robinet z.. Hamby, 132 AT. C., 353-356, citing 
Miller v. Pierce, 104 N. C., 389, and Faui c. Whiftingfon, 72 N. C., 321. 
True, that after making the parol contract of sale, the parties seem to 
have had considerable discussion as to which of then1 should pay the 
taxes for 1918. The agreement being silent on that question, the posi- 
tion taken by plaintiff would seem to be correct, as the taxes became a 
lien on the property on 1 June. Consolidated Statutes, 7987; Rev., 
2864. But h o x e ~ ~ e r  that may be, the difference referred to was only 
as to the effect and meaning of the contract the parties had made, and 
in no way involved or affected its existence or validity. 

We find no error in the record in defendant's appeal, and the judg- 
ment for plaintiff is affirmed. 
KO error. 

PLBINTIFF'S APPEAL. 

HOKE, J. Plaintiff excepts and appeals for the reason that the court 
declined to allow plaintiff for the rents of the property from 1 June, 
1918, the date when the contract was to take effect, the portion of the 
judgment which embodies the ruling being as follows : "In making the 
above calculation as to the amounts due by the respective parties, and 
in considering the suggestion of the defendant that specific performance 
should not be decreed in this case, the court took into consideration the 
testimony in respect to the laches of the plaintiff, the increase in the 
value of the property, and all the other facts and circumstances testified 
to, and in passing upon the right to specific performance of the contract, 
considered in its discretion that if specific performance were granted, 
the defendant should not be required to account for the rents from 
1 June, 1918, until demand mas made for the deed in July, 1919, and 
said rents are not included in the amounts above set forth." 
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I t  is the accepted position with us that a vendee is entitled to specific 
performance of a binding contract to convey land. Combes v. Adams. 
I50 N.  C., 64, citing in illustration Rudisill v. Whitener, 146 N .  C., 403 ; 
Boles v. Caudle, 133 N. C., 528; Whitted v. Fuquay, 127 N.  C., 65. 
And when such right is properly established, it must be enforced as the 
parties have made it, or as far  as practicable under existent circum- 
stances. This is a legal or recognized equitable right, and may not bc 
modified or withheld in the discretion of the court merely because of 
some delay of the claimant to more in the matter, unless such delay be 
of a kind and extent as to create an abandonment or some recognized 
legal or equitable modification of the rights under the contract or the 
remedy to enforce the same. On the facts presented, the jury have 
established a breach of defendant's contract to convey her house and lot 
to plaintiff, the papers to be drawn and take effect as of 1 June, 1915. 
and in the judgment plaintiff has been held to account for interest from 
that date on the contract price. On an issue submitted, and under a 
correct charge, the jury have found that there has been no abandonment 
of the contract by the parties, and the right to specific performance has 
been established by the verdict as of 1 June, 1918. I n  such case and 
under the rules ordinarily prevailing plaintiff is entitled to the rentr 
from the time when by the term of the contract the deed should h a w  
been made. We find nothing on the record to justify a modification of 
plaintiff's rights in the premises. Combes v. Adams, supra; iMiller v. 
Jones, 68 W. Va., p. 526; 36 Cyc., 759; 25 It. C. L., 341 ; Fry  on Specific 
Performance, Fifth Edition, see. 1147. 

I n  the citation to Cyc. the principle applicable is stated as follows: 
wx, A ,,,,, -L,..IA ,,,c,,, +, +L, ,,,+,,,+ 
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tract a promise not made. The court will not make a contract for the 
parties, but where exact enforcement is impracticable, plaintiff may 
sometimes have approximate relief in  some other which will secure to 
him the substantial advantages of his contract." 

On the facts presented we are of opinion that the judgment should 
be reformed so as to allow plaintiff for the rents from 1 June, 1918, the 
day when the deed should have been made, and plaintiff charged with 
interest from that date on the contract price. 

Defendant's appeal, No error. 
Plaintiff's appeal, Xodified. 
Plaintiff allowed rents from 1 June, 1918. 
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WILLIARS WADE CHISVAN, X h R Y  CARR WILLIAMSON. APTD H. H. 
WILLIAMSON v. W. &I. CHISNAN, P A T T I E  HAINES,  GEORGE A. 
HAINES,  ELIZA HAINES,  AND J. L. HAINES.  

(Filed 17 November, 1920.) 

1. Will+Estates f o r  LifeLimitat ions-Tenants  i n  Common-Rents and 
Profits. 

A devise and bequest to testator's r i f e  of all of my property, both per- 
sonal and real, for life, excepting what I hereafter gire, and a t  her death 
to "revert" to C. and his wife and their children, followed by a bequest to 
the wife of half of the bonds and money I may have at  the time of my 
death, and one-half of the profits of my farm on which I lire, and other 
farms rented out :  Held, the intent of the testator was that his wife, for  
her life, should receive the full benefit of the rents and profits of the land, 
and a t  her death i t  was to go orer to C. and his wife and children as  ten- 
ants in  common. 

A devise and bequest to the ~ i f e  of testator of all of his real and per- 
sonal property for life except as  thereafter disposed of in his will, with 
limitation over, followed by a bequest to her of one-half of his personaity 
and a devise of one-half of the rents and profits of his lands: Held,  the 
devise of the lands in the first clause, included the rents and profits for 
her life, which was not affected, or cut down, by the second clause, to one- 
half, but the second clause evidently referred to the rents and profits 
accruing during the year preceding the death of the testator. 

APPEAL by defendant from Lane, J., at Fall  Term, 1920, of STOIIES. 
This is a special proceeding for partition of land, which partition was 

agreed to, and the lands have been divided. The matter presented on 
this appeal comes up upon exceptions to report of referee passing upon 
the rents and profits. 

The referee found that W. M. Chisman is indebted to his children, 
William Wade Chisman and Mary Carr Williamson, in the sum of 
$2,500 for rents and profits of land, as appears in the judgnent which 
had been received by him and not accounted for to them. The report of 
the referee was confirmed by Judge Lane, presiding, in the Superior 
Court of Stokes County, March, 1920. The defendant, W. M. Chisman, 
appealed. 

E. B. J o n a ,  C. 0. McMichael and N .  0. Petree for plaintiffs. 
J .  E. Alexander for defendants. 

BROWN, J. L. W. Anderson died, leaving a last will and testament 
containing the following clauses : 

'Tirst. I give to my wife, Martha Anderson, all of my property, 
both personal and real, excepting what I hereafter give, to hold and 
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enjoy the same during her life, and at her death to revert to W. M. 
Chisman, his wife, Augusta Chisman, and to their children. 

"I want W. M. Chisman to administer on my estate withopt giving 
any security, as I have every confidence in him. 

"I give to my wife half of the bonds and money I may have at  the 
time of my death, and one-half of the profits of my farm both which 
I am now living, and those that are rented to other persons; to explain 
more fully. I mean the farm on which I live; the farm that Bony 
Vaughn is cultivating; my Madison property and my farm known as the 
Hiram Price farm, near Ruffin, on Wolf Island Creek." 

There are other provisions in  the will unnecessary to set out. The 
last clause makes W. M. Chisman and wife, Augusta, and their children, 
residuary legatees, inheriting everything not herein specifically given 
to any one else. 

I t  is contended by the plaintiffs that under the will of Major dnder- 
son, his widow, Martha, took only one-half of the rents of the land, and 
that the plaintiffs, as residuary legatees, are entitled to their share of 
the other half. 

I t  is contended that the defendant, W. M. Chisman, received one-half 
of the rents and profits from the death of Major Anderson to the death 
of his widow, Martha, and paid them over to her, and failed to account 
to the plaintiffs for any part thereof. 

We are of opinion that the construction of the will contended for by 
the plaintiffs is not the true intent and meaning and purpose of the 
testator. I n  the first clause of his will he gives to his wife "all of my 
property, both personal and real," with a few exceptions not necessary 
to mention. She is to hoid this property during her life, and after her 
death i t  goes to W. M. Chisman, his wife and their children as tenants 
in common. I t  is contended that in a subsequent clause of the will he 
gave his wife one-half of the profits of his farm upon which he lived, 
and other lands, and that this devise in  law has the effect to reduce her 
interest in  the land one-half. This is upon the theory that where a 
testator devises the rents and profits of land, i t  carries with i t  the land 
itself. This doctrine has no application here. I t  is plain that the 
testator gave to his wife all of his real property, with some unimportant 
exceptions, for her life. There is no purpose manifest in any subsequent 
clause of'the will to reduce that devise or i n  any way to limit or to 
circumscribe it. I f  she was entitled to the whole of the land for her 
life, i t  follows that the widow was entitled to the whole of the rents and 
profits. The clause devising to her one-half of the profits of the tes- 
tator's farm and rented lands evidently refers to the rents and profits 
accruing during the year preceding his death. I t  cannot be supposed 
for a moment that the testator intended that his widow should have all 
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of the lands for her life, and at  the same time intended to limit her 
enjoyment of the same to one-half of the rents and profits. I t  might 
well be asked if that was his intention, why give her the whole of the 
land ? 

We are of opinion that the plaintiffs are not entitled to recover of the 
defendant Chisman any of the profits and rents of lands accruing up to 
the time of the death of the widow. 

The judgment of the Superior Court is 
Reversed. 

LETHA COMBS v. CHAS. W. COMBS. 

(Filed 17 November, 1920.) 

Judgments-Motion to Set A s i d s D i v o r c s F e d e r a l  Statutes-Soldiers 
and Sailors Civil Relief Act. 

A judgment in favor of the wife, in an action for divorce against her 
husband on the ground of his adultery, summons served by publication, will 
not be set aside as in violation of the Federal Soldiers and Sailors Civil 
Rights Act, when it appears that the husband had separated himself from 
his wife, and joined the army without her knowledge thereof or as to 
where he was, and he has made his motion more than ninety days after 
his termination of service in the army, and does not make it to appear to 
the court, by specific averment, that he has a meritorious or legal defense. 

MOTIOS to set aside a decree in a suit for divorce, heard by McElroy; 
J., at May Term, 1920, of GUILFORD. The motion was denied, and the 
defendant appealed. 

Cooke & Smith for defendant. 
ATo counsel for plaintiff. 

BROWN, J. The judge found the following facts : 
1. That the plaintiff above named and the defendant were duly mar- 

ried on 10 February, 1907. 
2. That  on 1 April, 1913, the defendant separated himself from the 

plaintiff and lived separate and apart from her until the time of the 
commencement of this action, during which time his whereabouts were 
unknown to the plaintiff. 

3. That this action was commenced on 4 April, 1918, by summons 
duly issued, returnable a t  the May term of the Superior Court of Guil- 
ford County; that the sheriff of Guilford County returned said summons 
with the following endorsement: "The within defendant not to be 
found i n  Guilford County.'' 
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4. That upon affid~vit duly made and filed, publication of notice of 
said summons was ordered, and publication duly made, as provided by 
law. 

5. That on 10 April, 1918, the plaintiff duly filed her complaint, 
alleging as grounds for divorce that the said defendant, in the spring 
of 1913, committed fornication and adultery with a woman to her un- 
known in the city of Salisbury. 

6. That said action came on for trial at  the August Term, 1918, and 
all issues, including the issue as to adultery, having been found in  favor 
of the plaintiff, a decree of absolute divorce from the bonds of matri- 
mony was duly entered on said issues. 

7. That afterwards, to wit, on 27 November, 1918, the plaintiff inter- 
married with one J. B. Poore, of which marriage there is no issue. 

8. That at  May Term, 1920, the defendant comes into court and 
moves to vacate said judgment for the reasons set forth in his written 
motion, which is supported by affidavit, said motion and affidavit being 
hereto attached and made a part of this finding of facts. 

9. That the said defendant, upon separation from the plaintiff, en- 
listed i n  the United 'States Army on 29 April, 1913, and was in con- 
tinuous service in  said army from said date until discharged 14 January, 
1919. 

10. That a t  the time of the issuing of said summons in  said action, 
and at  the time of the trial of said cause said defendant was'a soldier 
i n  the Army of the United States. 

11. That a t  the trial of said sause a t  August Term, 1918, the said 
defendant was not in court either in person or by attorney, and had no 
kuuwladge u l  ~ a i i  aoiiun or said judgmenr. 

12. That no affidavit was filed by said plaintiff in  said action showing 
that the said defendant was in  the military service of the United States, 
or that the defendant was not in  the military service of the United 
States, or that the plaintiff was unable to ascertain whether or not the 
defendant was in the military service of the United States, nor was any 
order made by the court appointing an attorney for the said defendant 
in said action. 

The basis of this motion is that the judopent rendered was in  violation 
of the Soldiers and Sailors Civil Rights Act approved by Congress on 
8 March, 1918. This act provides that:  "In any action or ~roceeding 
commenced i n  any court, if there shall be a default of an appearance by 
the defendant, the plaintiff, before entering judgment, shall file in the 
court an affidavit setting forth facts showing that the defendant is not 
in  military service. I f  unable to file such affidavit, plaintiff shall i n  
lieu thereof file an affidavit setting forth either that the defendant is in  
the military service or that plaintiff is not able to determine whether 
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or not defendant is in such service. If an affidavit is not filed showing 
that the defendant is not in the military service, no judgment shall be 
entered without first securing an order of court directing such entry, 
and no such order shall be made if the defendant is in such service until 
after the court shall have appointed an attorney to represent defendant 
and protect his interest, and the court shall, on application, make such 
appointment. Unless i t  appears that the defendant is not in such 
service the court may require as a condition before judgment is entered 
that the plaintiff file a bond approved by the court, conditioned to 
ind'emnify the defendant, if in military service, against any loss or 
damage that he may suffer by reason of any judgment should the jndg- 
ment be thereafter set aside in vhole or in part. And the court map 
make such other and further order or enter such judgment as in  its 

d L 

opinion may be necessary to protect the rights of the defendant under 
this act." 

The act further provides : "If any judgment shall be rendered in  any 
action or proceeding gorerned by this action against any person in 
military service during the period of such service or within thirty days 
thereafter, and it appears that such person was prejudiced by reason of 
his military service in making his defense thereto, such judgment may, 
upon application, made by such person or his legal representative, not 
later than ninety days after the termination of such service, be opened 
by the court rendering the same, and such defendant or his legal repre- 
sentative let in to defend, provided it is made to appear that the defend- 
ant has a meritorious or legal defense to the action, or some part  
thereof ." 

The above quotations are all taken from sec. 30781h bb, U. S. Com- 
d e d  Statutes. 1918. 

I t  appears from the finding of fact that the defendant separated him- 
self from his wife on 1 April, 1913, and has lived separate and apart  
from her ever since; that he enlisted in the U. S. Army 29 April, 1913, 
and was in continuous service until discharged on 14 January, 1919. 

We are of opinion that the motion to set aside the judgment was 
properly denied. 

First. The defendant failed to make his motion not later than 90 
days after the termination of his service in the army. 

second. I t  i s  nowhere made to appear that the defendant has n 
meritorious or legal defense to the action. I n  his a5davit the defendant 
fails to set out that he has any defense to the cause of action, as stated 
in  the complaint. While, he declares that he has a good and meritorious 
defense to said action, he fails to set out what that defense is. The 
statute says that it must be made to appear that the defendant has a 
meritorious or legal defense. I t  is not left to the defendant to say that 
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his defense is meritorious or legal, but it must be made to appear so to 
the judge of the court, for that reason the defendant is required to set 
out the facts constituting his defense. Stockton v. Gold Mining Co., 
144 N.  C., 595; Norton v. McLaurin, 125 N.  C., 185. 

I n  his affidavit the defendant does not deny that he was guilty of 
adultery, as alleged in  the complaint. H e  is silent on that charge. 

Affirmed. 

I. E". CAVINESS v. W. H. HUNT, RECEIVER OF THE INTER~ATIONAL FURNITURE 
COMPAKP. 

(Filed 17 November, 1920.) 

Judgments--Motions to Set Aside Judgments-Independent Action-Pro- 
cess-Summons-Service--Equity-Cloud on Title to Lands. 

The remedy to set aside a judgment for lack of service on the defendant, 
which is regular on its face and rendered on process showing service, is 
by motion in the cause and not by an independent action, whether the 
action is called one to remove a cloud upon the title to land or to invoke 
the equity jurisdiction of the court to prevent an injustice. 

APPEAL by defendant from Ray, J., at September Term, 1920, of 
GUILFORD. 

This is an action brought in the superior Court of Guilford County 
to set aside a judgment rendered in  Granville County in  favor of the 
defendant in this action against the plaintiff herein as indorser on a 
,,+, ,, +I. ,,,...- 2 LL^L LL - 
Ilvub, VAL U U ~  grvuuu C ~ L L L L ~  b u t :  JULUUULIJ i11 ihe action was not served on the 
defendant, although the return of the sheriff shows service. 

The plaintiff also alleges that the judgment has been docketed in  
Guilford County, and is a cloud on his title to a tract of land, and facts 
which would constitute a meritorious defense to the original action. 

The defendant demurred to the complaint upon the ground that it 
does not state a cause of action, contending that the remedy of the plain- 
tiff is by motion to set aside the judgment. 

The demurrer was .overruled, and the defendant excepted and ap- 
pealed. 

Brooks, Hines & Kelly for plaintiff. 
B .  8. Royster, C. R. Wharton,  and E. P. Hobgood, Jr., for defendant. 

ALLEN, J. I t  makes little. difference whether this action is called one 
to relhove a cloud from title or to invoke the aid of a court of equitv 
to prevent an injustice, its purpose is to set aside a judgment, regular 
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on its face, arid relldered on process showing service, and under such 
conditions the law furnishes a complete and adequate remedy by nlotioil 
in the original action. 

The  authorities i n  support of this principle are numerous, and it is 
correctly stated in S t o c k s  I ? .  S f o c k s ,  179 N. C.,  288, as fo l lo~rs :  ' T h e r e  
it appears that summons has been serred, vhen i r ~  fact it  has not been, 
the remedy is by niotioli in the cause to set asidc the judgment, and not 
by an  independent civil action, but ~ ~ h e r i  it appears on the record that  
it has not been served, the judgn~ent is open to collateral attack. D o y l c  
1' .  B r o w n ,  72 S. C., 393; TT'hifehurst I ? .  l ' ranspor ta f ion  C'o., 109 K. C., 
342; Car te r  c. R o i ~ n f r e r ,  ihid. ,  29; R u t l i e r f o r d  I , .  Ray, 147 N. C., 253; 
R a c k l e y  c. Rober t s ,  147 S. C., 201; B a i l e y  I.. Hoplcins,  152 N .  C., 748; 
H a r g r o c e  c. It'ilson, 148 N. C., 439; Glisson v.  Glisson,  153 N. C , 185: 
B a r e f o o t  I ? .  MusselzcAite,  ibid., 205." 

M a s o n  c .  X i l e s ,  63 S. C.,  564, is very much in  point. I n  that case 
a nen7 action x7as brought to set aside a judgment for failure to serve 
the sumnloilp. and after holding that  the remedy was by motion in the 
cause, and that  the return of the sheriff could not be set aside on a single 
affidavit, the Court says: "As the courts are now always open, the 
remedy of the plaintiff, as above indicated, is  speedy and complete. 
Xason has chosen to seek his remedy by another action, which is i n  the 
nature of an equitable proceeding; and it is a well settled principle of 
equity that where a person can have adequate relief by an  order i n  a 
cause pending in the same court, he shall not be allowed to seek his  
remedy by a separate suit. Rogers  c. H o l t ,  62 N .  C., 108. This rule 
of equity must be ellforced in  our present system of civil procedure." 

And as said by Pcarson ,  C. J., in  E m n z o n s  v. ,1ZcKesson, 58 S. C., 
9 5 :  ''If it  is admitted that the judgment is irregular or roid that con- 
stitutes no equity. The plaintiff has a plain remedy a t  law to have the 
judgment set aside or vacated, and the execution called in, on motion, in 
the court where i t  was rendered." 

Nor does the difficulty of making proof of the want of service, growing 
out of the principle that the return of a sheriff cannot be set aside upon 
a single affidavit, confer jurisdiction on a court of equity as the rule i s  
not confined to courts of law, but is general in its application. 

,It common law the return was conclusive as between the parties, and 
it has been held in  Georgia that "no averments d l  lie against the 
sheriff's return." 

((111 othcr States a more liberal rule permits the return to be impeached 
by affidavit or other~vise in  a direct proceeding brought for that purpose. 
such as an action to set aside the return, or to vacate a judgment by 
default based thereon, but the p ~ o o f  necessary to overthrow the return 
m u s t  be clear a n d  unequicocal .  32 Cyc., 516, 517, and the notes thereto. 

2-180 
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"While this is one of the States in which the return on the process i . ~  
not conclusive, even between the parties and privies to the action, still, 
under Rev., 1529, and the authorities above cited, such return is prima 
facie correct and cannot be set aside unless the evidence is 'clear and 
unequirocal.' 32 Cyc., 517. I t  would work the greatest mischief if 
after a judgment is taken it could be set aside upon the slippery memory 
of the defendant, perhaps years thereafter, that he had not been served. 
This would shake too many titles that rest upon the integrity of judg- 
ments, and the faith of purchasers, and others relying thereon. The 
return of the sheriff is by a disinterested person acting on oath in his 
official capacity and made at  the time. 

"The defendant in such case has his remedy by an action against the 
officer for the penalty of $500 for false return, and also by an action for 
danxgcs. The defendant, who contends that he has not been duly 
served, may also procecd by a motion i.1 the cause. B a n k s  v. Lane,  170 
N.  C., 14; S. c., 171 N.  C., 505. But his evidence must be more than 
testimony by one person, which would not be sufficient to overturn the 
official return of the sheriff, which has a prima facie presumption of cor- 
rectness properly attached thereto." Ccmrs. I?.  Spencer, 174 N.  C., 37. 

This principle applies to inrestigations in courts of equity as well 
as law. 

The order overruling the demurrer must therefore be set aside. 
Reversed. 

J. E. SHUTE v. J. R. SHUTE. 

(Filed 17 November, 1920.) 

Injunction- Malice-- Probable Cau- Damages-Independent Action- 
Statutes. 

Rev., 817 (C. S., 854), requiring bond in injunction to cover defendant's 
damages, and Rev., 818 (C. S., 855), providing for the recovery thereof 
in the same action? does not limit the remedy to that action, in the 
event the injunction was sought with malice and without probable cause; 
and defendant has the right therein to elect between this remedy and that 
by independent action, without limiting his recovery to action on the bond 
when the damages sought are in excess of that amount. 

APPEAL by plaintiff from N c E l r o y ,  J., at August Term, 1920, of 
UNION. 

The defendant in  this action heretofore instituted an action against 
the plaintiff herein to restrain him from the erection of a gin stand 
by reason of a written agreement which the court held invalid because 
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in  restraint of trade. Ehufe z'. Shute, 176 K. C., 462. The restraining 
order was dissolred. I n  that case this plaintiff, who rvas then defendant, 
set up by way of counterclaim his demand for damages for the wrongful 
procurement of the restraining order by J. R. Shute, the plaintiff in that, 
action, but as his injunction bond was only $500, and J. E. Shute, a 
defendant in that action (the plaintiff in this), claimed that the damage 
he sustained amounted to several times that sum, including expenses, 
such as attorney's fem and other damages, he took a ~~olun ta ry  nonsuit 
on the counterclaim, and instituted this independent action to recover 
damages. 

The complaint allcgcs three causcs of action: (1) For abuse of pro- 
cess and wrongful suing out of process; (2 )  for malicious prosecution; 
(3) for treble damages for injury to business, as provided in  ch. 41, 
see. 14, L a m  1913. The defendant demurred to the first cause of action 
on the ground that there is no allegation of "any facts showing any 
irregular use of process in the former action," and moved to dismiss. 
The defendant demurred to the second cause of action because "the in- 
stitution of the former action and the prosecution of the appeal therein 
cannot be ground for an action for malicious prosecution," and to the 
third cause of action on the ground that "any damages occasioned by 
the suing out of the restraining order could be recovered only in  the 
action wherein the restraining order was granted, and not by a new 
and independent action," and moved to dismiss. 

The judge sustained the demurred and dismissed the action. The 
plaintiff appealed. 

Jfaness, ilrrnfield & Vann for plaintiff. 
W .  B. Love and Stack, Parker & Craig for defendant. 

CLARK, C. J. The defendant relies upon Rev., 817, C. S., 854, which 
requires a bond to secure the payment "of such damages as the defendant 
may sustain by reason of the injunction and Rev., 818, C. S., 855, that 
upon judgment dissol~~ing an injunction, the plaintiff may recover dam- 
ages caused by the suing out thereof "without the requirement of ,malice 
or want of probable cause in procuring the injunction, which damages 
may be ascertained by reference or otherwise, as the judge shall direct, 
and the decision of the court shall be conclusive as to the amount of 
damages upon all persons who have an interest in the undertaking." 

The defendant relies upon Crawford v. Pearson, 116 N.  C., 718, as 
authority for his contention that the defendant's right to recover dam- 
ages is restricted to a motion for judgment upon the injunction bond. 
But that case, and all those that have followed it, merely held that it 
is no longer necessary to allege want of probable cause in proceedings 
t o  recover damages against plaintiff upon the bond, and that under 
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Code, 341, damages sustained by reason of an injunction shall be ascer- 
tained by proceedings in the same action, because more expeditious and 
less expensive to the parties, and says that it simply provides an "addi- 
tional security" for the defendant's damages. 

The requirement of an injunction bond does not restrict the right of 
the defendant to recover damages sustained by him above the amount of 
such bond, nor to the causes of damages by reason of a breach of the 
provisions of such bonds. 

I t  is still open to the defendant to elect not to avail himself of the 
remedy of a motion for judgment upon the bond for an amount within 
the penalty of the bond, "to be ascertained by the judge or referee," but 
he may bring an  independent action where he deems that the damage 
sustained is greater than the penalty of the bond, and if there are  
grounds to recover damages not within the contemplation of the bond, 
such as for malicious prosecution, abuse of process, or for injury to 
business, and to have such damages assessed by jury. 

This Court has often held that "an action will not lie f o r  malicious 
prosecution in a civil suit unless there was an arrest of the person, a 
seizure of property, as in attachment proceedings at  law, or their equiva- 
lent in equity or other circumstances of special damage." Terry  v, 
Davis, 114 N.  C., 32; Davis v. Gully, 19 N. C., 360. 

I n  Coal Go. v. Upson, 40 Ohio State, 25, it is stated to be "the ap- 
proved doctrine that an action for malicious prosecution may be main- 
tained whenever bv virtue of anv order or writ issued in a malicious 
suit, the defendant in that suit has been deprived of his personal liberty, 
or the possession, enjoyment, 'or use of property of value. The name 
Or ~ O L U L  01 ilie wr ic  or process is immaterial I t  may be an order of 
arrest, or attachment, or of injunction." This was cited with approval 
in  R. R. v. Hardware Co., 338 N .  C., 174.' 

"The former action (for malicious prosecution) exists when legal 
process, civil or criminal, is used out of malice and without probable 
cause." Stanford v. Grocery Co., 143 N.  C., 422. That actions fo r  
malicious prosecution will lie where there has been interference with 
person or property in civil proceedings whcrr the circumstances justify 
a charge of malicious prosecution is tacitly recognized in many cases. 
Estates v. Bank,  171 N .  C., 579; Wrigh t  v. Harris, 160 N .  C., 543; 
Carpenter v. Hanes, 167 N.  C., 555. 

The demurrer admits that the plaintiff suffered actual damages of 
$4,716, and is entitled to punitive damages i n  three times that amount, 
but if he mere restricted to a motion on the injunction bond for damages, 
his recovery would be limited to whatever the judge or referee might 
allow him, not to exceed the penalty of the bond, $500. Timber  Co. v. 
Rountree, 122 N .  C., 45. 
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The demurrer also admits that the plaintiff expended $1,000 reason- 
able attorneys' fees, and costs and expenses of defending the suit, and 
was forced to do this by the admittedly oppressive conduct of the defend- 
ant (the plaintiff in the former case), but this could not have been 
recovered by motion against the bond in the former suit. N i d g e t t  v. 
T7ann, 155 N. C., 129. 

'(Where an injunction has been wrongfully issued, there is no liability 
for damages except upon the injunction bond, unless the party against 
whom the injunction was issued can make out his case of malicious prose- 
cution by showing malice or want of probable cause on the part of the 
party who obtained it." 22 Cyc., 1061, citing Burne t t  v. Sicho lson ,  79 
N. C., 548. 

"What is said to be the better rule, however, is that although a party 
may have his remedy on the bond, yet this is not exclusive, and he may, 
in  a proper case, also have a right to maintain an action at  law." 14 
R. C. L., p. 481, sec. 183, citing Howell' v. Woodbury ,  85 Vt., 504; Ann. 
Cas., 1914, D. 606; Hubble  v. Cole, 88 Va., 236. 

"While it is well settled, both in England and in this country, that 
an action for malicious prosecution will lie against one who has mali- 
ciously and without probable cause procured the plaintiff to be indicted 
or arrested for an offense of which he was not guilty," 18 R. C. L., 13, 
the authorities differ widely as to the application of such remedy where 
a civil action has been brought maliciously and without probable cause. 
I n  England, before the Statute of Marlbridge (52 Henry I I I . ) ,  such 
action mould lie in a civil case, but that statute gave the defendant, who 
prevailed in  the cause, not merely his costs, but also his damages and 
subsequent legislation showed that the object was to afford a summary 
remedy for damages in the action in lieu of an independent action to 
recover damages for malicious prosecution of a civil action. 

I n  this country, though the institution of a civil action maliciously 
and without probable cause is generally considered a sufficient basis for 
malicious prosecution by a defendant who has suffered special damage, 
the authorities are in hopeless conflict whether in such a case a recolTery 
can be had without seizure of property, arrest of person, or other special 
circumstances. 18 R. C. L., 13. 

I n  Hubble v. Cole, 88 Va., 236, it was held that "a tenant who has 
been enjoined, without cause, from enjoying the leased premises, upon 
the dissolution of the injunction, has a common-law right of action to 
recover damages for having been improperly enjoined in addition to his 
remedy on the injunction bond." This case appears with many annota- 
tions in 29 Am. St., '716; 13 L. R. A., 311. 

Our statute, as amended by the act of 1893, ch. 251, is now C. S., 855, 
and gives the defendant an inexpensive and expeditious remedy by 
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motion in the cause without requiring proof of malice or want of proba- 
ble cause, and the "damages may be ascertained by a reference or other- 
wise, as the judge directs, and the decision of the court is conclusive 
as to the amount of damages, upon all persons who have an interest in  
their undertaking." But we do not understand that this deprives the 
defendant of his common-law right of action, if he does not elect to take 
the remedy given him to proceed by a motion in the cause, and especially 
this is so where the damages are sought for malicious prosecution. 

I n  Gold Co. v. Ore Co., 79 N.  C., 50, Bynum,  J., said that our statute 
"does not contemplate that a separate action shall be brought on an 
injunction bond, but the damage sustained by reason of the injunction 
shall be ascertained by proceedings in  the same action, and in a mode 
most expeditious and least expensive to the parties." This clearly 
refers to such damages as in  contemplation of the terms of the bond. 
I n  Burnett v. Nicholson, supra, Smi th ,  C. J., says: "The undertaking 
required by the statute . . . simply provides an additional security 
for that which already exists. . . . The right of the defendant to 
sue does not depend solely upon the result of the action, but upon the 
want of probable cause and good faith in its prosecution. I n  this re- 
spect, actions in which an injunction may issue stand upon the same 
footing as others." I n  that case i t  was held that the remedy should have 
been sought by an action for malicious prosecution. 

I n  Timber Co. v. Rountree, 122 N .  C., 50, the Court quoted Burnett v. 
Nicholson, supra, and held that prior to chapter 51, Laws 1893, a, re- 
covery could not be had for damages sustained for wrongfully suing out 

. 11 . 1 -  nr, ic jnr ,c t ion except by an iiidepeudel~i aoiluu ~ l e g ~ u g  U I ~ M X  all; waui 
of probable cause, and that while the statute authorizes this to be done, 
the recovery is limited, if the defendant elects to proceed by motion in 
the cause, to the amount of the penalty of the injunction bond. 

Mahoney v. Tyler, 136 N.  C., 43, held that the successful defendant 
in attachment must seek relief for damages by a separate action on alle- 
gation of malicious prosecution and want of probable cause, but that this 
was not necessary as to claim and delivery, nor arrest and bail, nor an 
injunction because the statutes in  those cases provided that recovery 
could be had by motion in the cause and without requiring proof of 
malice, and the lack of probable cause, citing R. R. v. Hardzuare Co., 
135 N. C., 79, where the Court, quoting from Cooley on Torts (2 ed.), 
218, said that in  an action on the attachment bond, the direct pecuniary 
loss can always be recovered for such is the contract of the sureties 
thereto, but that in  an action for malicious prosecution, without proba- 
ble cause, the defendant "may recover damages for injury to his credit, 
business, or feelings." 
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LUMBER GO. ti. CURRIE. 

I n  Tyler ?;. llIahoney, 166 S. C., 509, the Court held, approving S. c., 
136 N. C., 42, that  t h e  damages sustained by reason of seizure of prop- 
erty in an  action instituted maliciously and without probable cause, a rc  
not decided by the result i n  the attachment proceeding, and upon proof 
thereof the defendant is  entitled to recover punitive damages which must 
be assessed by a jury in  an  independent action. This case is cited and 
approved in  Tyler v. Xahoney, 168 K. C., 238. 

Reversed. 

ALLES, J., dissenting. 

J. S. H. CLARK LUMBER COMPANY r. MRS. MARY E. CURRIE, ESECVTRIX, 
AND J. L. CURRIE LUMBER COMPANY. 

(Filed 17 November, 1920.) 

Executors and Administrators-Actions-Venu-Removal of Causes. 
Where the personal representatire is sued and i t  does not appear from 

the complaint whether the action was brought against him as esecutor or 
trustee under the will of the deceaqed, the presumption is that he was sued 
in his capacity as executor, and the estate is in some way sought to be 
charged; and when the action is brought outside of the county wher6n 
the defendant had qualified, i t  is in proper proceedings aptly brought. 
removable to the county wherein he has duly qualified, provided either he 
or the surety on his bond lives therein. 

WALKER, J., concurs on ground different from that stated in the opinion of 
the Court, in which opinion ALLEN, J., concurs. 

CIVIL ACTION pending in the Superior Court of Amox ,  heard by 
McEZroy, J., at  October Term, 1920, upon a motion of the defendant to  
remove the cause to the county of MOORE. The  court allowed the mo- 
tion, and the plaintiff appealed. The  judge found the following facts:  

Tha t  the defendants, after the filing of the complaint, and before the  
time for answering expired, filed their demand in  writing to remove the 
cause to the Superior Court of Noore County. All the defendants are  
residents and citizens of the county of Moore; the testator of the defend- 
ant, Mary  Belle Currie, executrix of J. L. Currie, who died domicile i n  
said county of Moore, and letters testamentary were issued thereon to 
Mary Belle Currie in said county of Moore. The  plaintiff is  a foreign 
corporation, created by the laws of New Jersey on 31 October, 1917, 
filed i n  the office of the Secretary of State of North Carolina a duly 
attested copy of i ts  charter issued by the  State of New Jersey, together 
with a statement pursuant to the laws of the State of North Carolina 
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required for permitting foreign corporations to do business in this State. 
The plaintiff has property in the county of Anson? and in the said state- 
ment it is made to appear that the location of its principal office is at  
Wadesboro, county of Anson, North Carolina. 

Broclc & Henry and McLendon & Covington for plaintiff. 
U.  L. Spence for defendant. 

BROWN, J. There are two grounds upon which the motion for re- 
moval is based : 

1. That the plaintiff has no right to bring its action in the county of 
Anson simply because i t  had property in said county at  the time of the 
commencement of the action, and that the location of its principal office 
in North Carolina is at  Wadesboro in said county, and that the agent 
upon whom process may be served resides there. I t  is unnecessary to 
pass upon this question, as in our opinion the cause was properly remov- 
able upon the second ground, namely, that the action must be brought 
in  the county where the executrix took out letters testamentary. 

I t  is well settled in  this State that an administrator or executor must 
be sued in the county in which he took out letters of administration or 
letters testamentary, provided he, or any one of his sureties, lives in 
that county, whether he is sued on his bond or simply as administrator 
or executor, Stanley v. Mason, 69 N.  C., 1; Clark's Code, see. 193, 
and cases cited in  the notes. I t  doesn't appear in the complaint exactly 
what the cause of action against the executrix is. The presumption is, 
therefore, that i t  relates to and seeks to charge the estate of her testator. 
Tt n ~ ~ n r h e r P  q p e z r s  tl."t the t.2x.c =f ncticc of the i;!airtif re!ate; exl;ch- 
sively to the execution of a trust committed to the executor by the will. 
I n  this latter case the action would be more in the nature of one seeking 
to charge the executor personally for the conduct and management of 
the trust. Roberts v. Connor, 125 N .  C., 45. 

Upon the face of the complaint, and the facts found by his Honor, 
we think the cause was properly removed to the county of Moore. 

Affirmed. 

WALKER, J., concurs in  result, being of opinion that the cause was 
removable on grounds additional to the one stated in the opinion of the 
Court. 

ALLEN, J., concurs in opinion of WALKER, J. 
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(Filed 24 November, 1920.) 

1. Trials-Issues-Pleadings-Appeal and Error-Objections a n d  Ercep- 
tions. 

I t  is reversible error for the trial judge to submit an issue to the jury 
not raised by the pleadings, over the objection of a party, when both 
parties insist upon the submission only of the issue they h a r e  raised; a s  
where the issue is as  to whether the defendant had breached a condition 
subsequent in a conreyance of lumber growing upon the plaintiff's land 
by cutting or sawing timber near his fish pond, and thereby destroying 
the fish by the sawdust therefrom, and the i swe  submitted relates to a 
different cause created by statute applicable to the county alone, and not 
stated in the pleadings. 

2. Estates-Conditions Precedent-Timber Deeds-Deeds and  Conrey- 
ances. 

The law does not faror the construction of a lease ac: creatinq a condi- 
tion, the nonperformance of which will avoid the entire contract, and the 
language employed will not be qtrictly construed, but the court will hold 
it to be merely a covenant unless the intention of the parties clearly 
appears to be otherwise from the written instrument, taken in connection 
with the situation of the parties, their relation to the cubject of the trans- 
action and the object in view. And the omission of a clause pro~iding 
for re@ntry of the grantor for condition broken, or declaring the deed void, 
or some equivalent words, will be considered by the court a s  the usual 
indication of an intent to create a covenant. 

An agreement in a deed limiting the use of the premises is a covenant, 
and not a condition, and its violation of it  will not work a forfeiture of 
the estate granted. 

4. Same-Damages-Equity-Specific Performance. 
T h e r e  the language of a conveyance permits it ,  under a proper inter- 

pretation, the expression of a condition therein mill be construed as a 
covenant, for a breach of which an action for damages will lie, and in 
proper instances an order of court may be obtained to compel its per- 
formance. 

5. Estates-Deeds and Conveyances-Conditions P r e c e d e n t C o n t r a c t -  
Breach-Avoidance-Equity. 

Where, in accordance with the espression of a conveyance of standing 
timber, the party of the second 11art accepts it  "with condition that he, 
his heirs and assigns, will erect no mill on the streams leading into the 
fish pond on said land which, with thirty acres adjoining the same, has 
been leased to L. and others for fishing," etc., and there is no language 
used therein evidencing the intent that the word "condition" should be 
construed to be other than a covenant, i t  will be so interpreted, especially 
when to declare a forfeiture would cause a loss to the defendant of a 
sum altogether inequitable, and greatly disproportionate to the benefits 
he would otherwise receive. 
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6. Deeds and Conve~.ances-Ponds-Streams-Words and Phrases-"On" 
-Fishing-Sawdust. 

Where a deed to timber standing on lands is accepted "on condition" 
that the grantee "will not erect a mill on a stream leading into a fish 
pond," etc., which, with a certain number of acres of land, the grantor 
had leased to another, the meaning of the words "on a stream" is not 
confined to the margin of the stream or the water's edge, but will be 
construed as within such proximity as to cause injury to the fish or fishinq 
from the sawdust of the mill, and thereby impair the value of the fish 
pond. 

 PEAL by both parties from Gnion, J., at  October Term, 1919, of 
WAKE. 

The Hintons and Mr. and Mrs. Watspn, owners of the land described 
in  their deed, conveyed the timber thereon of a certain kind and size to 
John TTinson on 23 April, 1907, the same to be cut within eight years 
from date. There were other provisions i n  the deed, which may be 
mlitted as not being material. The deed contained this clause: ('And 
the party of the second part accepts this deed with the condition that  he, 
I t is  heirs and assigns, will erect no mill on, the streams leading into the 
fich pond on said land, vhich, with thir ty acres adjoining the same, has 
been leased to E. H. Lee and others for fishing and hunting, and that  he, 
his heirs and assigns, will not run  any road, tramroad or railroads 
through any growing crop or crops without making full compensation 
therefor." Plaintiff alleged that in violation of the said provision as to 
locating a mill set out i n  paragraph three, the defendant did locate a 
wwmill on one of the streams leading into the said pond, and did permit 
large quantities of sawdust and shavings to be piled up  a t  said location 

",,A rl;rl nln"n 17r. l n n A  4,- "en,lr:-- xx~ithia fnrty fcct ~ l f  enid ~tronm, u.uuA uy Lu.Lu L v A  ULUbl . l l lb  

lumber, and made roadbeds around it. On account of the location of t h e  
sawmil! on the stream the sawdust has been washed down into the stream 
and thence into the pond, in large quantities, and on account of the fact 
of the sa~vclust, and turpentine therefrom permeating the water of the 
pond and on account of mud being washed down into the pond from the 
.<rid clearing and roads, the pond has been seriously and permanently 
damaged for fishing purposes. The  pond was one of the best stocked 
fish ponds in this section, and before the sawdust contaminated the 
same, fishing was excellent; but since the piling of sawdust, which 
~ m s h e d  down into the pond, fishing there has been practically ruined. 
Plaintiffs are informed and believe, and so allege, that  the location of 
the sawmill on the stream, in violation of said provision of the contract, 
forfeits all rights of the defendant in and to the said contract and his 
rights to the timber conveyed therein, whether previously cut by him or 
now standing. There was on said land over five million feet of mer- 
chantable timber, the value of which is now $30,000. T h e  plaintiffs, 
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after discovering that the mill was located on said stream, notified the 
defendant that his rights were forfeited under the contract, and de- 
manded that he desist from further cutting of the said timber; but the 
said defendant has disregarded said demand, and has continued to cut 
and remove the said timber. Plaintiff prayed for judgment declaring 
that the condition had been broken, and that the contract and all of 
defendant's rights thereunder had been forfeited, and that plaintiff. re- 
cover of the defendant the value of all the timber cut from the land, 
which is $30,000, and $5,000 additional for damages to the fish pond, 
and that defendant be enjoined from entering upon the land and from 
cutting timber thereon. The defendant in  his answer denied the allega- 
tions of the complaint. The court submitted the issues to the jury, t o  
ahich defendant objected, and which, with the answers thereto, are as  
follows : 

"1 Did defendant, in locating his sawdust pile near the stream empty- 
ing into the plaintiff's millpond suffer and permit sawdust and turpen- 
tine and seepage therefrom to be washed into said stream, and emptied 
into said branch, seriously and permanently injuring said pond, as 
alleged in  the complaint? Answer : 'Yes.' 

"2. I f  so, what damages has plaintiff sustained by reason thereof? 
Answer : '$1.' " 

A motion by defendant for a nonsuit was refused, and he excepted. 
Judgment on the verdict, and both parties appealed. 

R. N .  Simms and S. Brown Shepherd for plaintiff. 
Douglass 4 Douglass, J. H. Pm, and Murray Allen for defendant. 

WALKER, J., after stating the case: When we consider the real ques- 
t;on in this case its decision becomes a simple one. We are not, by this 
record, called upon to decide whether the clause of the deed quoted in  
our statement of the case is a condition, or merely a covenant, for the  
complaint only declared upon i t  as strictly a condition, whereas the  
court submitted issues, not according to the allegation of the complaint, 
and the denial of the answer, but substantially and essentially departed 
from the only issue the parties themselves had made, and submitted an  
issue as to whether the defendant had violated a local statute, applicable 
to Wake County alone, which prohibited any person, firm, or corpora- 
tion from dumping sawdust in  or near any strea?n in  that county, 
declaring the doing of the forbidden act a misdemeanor, punishable by 
fine or imprisonment (Public-Local Laws of 1915, sec. 1) .  The defend- 
ant duly excepted to this ruling of the court, though the plaintiff did 
not formally, but insisted that the court should confine the case to t h e  
breach of the clause in  the deed, treating i t  as one of condition and not 
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of covenant, and that upon the finding of the jury that there had been 
a breach, the court should declare that defendant had forfeited the 
contract, and all his rights and interests thereunder, and for the breach, 
that plaintiff should recover of him the sum of $35,000. I t  was error 
in the judge to submit an issue not raised by the pleadings, and against 
the objections of the defendant, as well as the apparent opposition of 
the plaintiff, and because of this material error there must be a new 
trial. 

But it may be well to consider whether the stipulation of the deed 
is a condition or a mere covenant of the defendant not to do the for- 
bidden act, implying a promise on his part to pay damages if he broke 
the covenant. This question fairly arises in  the case, and will have to 
be determined at the next trial. I t  should be settled now to prevent 
farther litigation and delay. The language of the deed is, that "the 
party of the second part accepts this deed with the condition that he, his 
heirs and assigns will erect no mill on the streams leading into the mill- 
pond," etc. There is no clause of forfeiture or ren t ry ,  or any words 
declaring the deed void if the condition is broken. I f  this should be 
construed as a condition at  all, i t  is not one precedent, but subsequent, 
which is strictly construed, for the law always leans against forfeiture. 
Chancellor Rent  said that "conditions subsequent are not favored in 
law, and are construed strictly, because they tend to destroy estates, and 
the rigid execution of them is a species summum jus, and, i n  many 
cases, hardly reconcilable with conscience." 4 Kent's Comm. (12 ed.), 
star pages 129 and 130, citing Coke's Litt., 205-b, 219-b; 2 B1. Comm., 
156 ; Mitchell v. Reynolds, 1 I?. Wms., 189 ; Cnry v. Bertie, 2 Vern., 339 ; 
-Ifartin 11. Ballon, 13 Barb.. 119; a n d  other cases. E e  ~ 1 %  s s a ~ z  that if 
It  be doubtful whether a clause in a deed is a condition or covenant, the 
caurts will in~ l ine ' a~a ins t  the former construction, for a covenant is far  
preferable to the tenant. Kent's Comm. (13 ed.), star page 132. A 
clause in a deed will be construed as a covenant, unless apt words of 
condition are used, and even then it will not be held to create a condition 
unless i t  is apparent from the whole instrument and the circumstances 
that a strict condition was intended. Jones on Conveyances, p. 534, 
see. 646. I n  deciding whether the language of the deed creates a condi- 
tion or is merely to be regarded as a covenant, the omission of a clause 
providing for reentry of the grantor for condition broken or declaring 
the deed void, or some equivalent words, is to be considered by the court, 
for some such expression is the usual indication of an intent to create 
a condition subsequent. Gallam v. Herbert, 117 Ill., 160. And Chief 
Justice Bigelow, in  Ayers v. Emery, 14 Allen (96 Mass.), 67, held i t  to 
be perfectly well settled that a stipulation in  a deed will not be con- 
strued as a condition, except when the terms of the grant will admit of 
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no other reasonable interpretation. The same doctrine was approved 
in Stoddard c. Wells, 120 Mo., 25. The law favors the early and abso- 
lute vesting of estates and leans favorably towards the idea of a covenant 
rather than one of condition. Allen r .  Allen, 121 3. C., 328. This 
question is fully discussed irl Helms L- .  Helms, 135 S. C., 164, and 
Rri t fa in  L?.  Taylor, 168 IT. C., 271. I n  the last case it was said that, if 
something is required by the deed to be done, such as serrices to be per- 
formed, rent to be paid, or dirers other und~rtakings by the grantee, and . 
there be added a clause of leiintry or, n-ithout such clause, if id is de- 
clared that, if the feofee does or does not do the acts forbidden or 
required of him to be done, "his estate shall cease or be void," it creates 
a good condition subsequent, citing XTashburn on Real Property (5  ed.), 
pp. 4 and 5 ;  Sheppard7s Touchstone, 125; X o o r e  2 , .  Pitts, 53 N. Y., 85; 
Schulenhurg c. Hairman, 21 Wall. (IT. S.), 144; Jackson v. Crysler, 1 
Johns. Cases (N. Y.),  125. "Conditions subsequent, especially when 
relied on to work a forfeiture, must be created by express terms, or clear 
impljcatiori, and are construed strictly." 2 Washburn on Real Property 
( 5  ed.), pp. 7 and 8, paragraph 5, and cases in note. An estate on con- 
dition expressed in the grant or devise itself is where the estate granted 
has a qualification annexed, whereby it shall commence, be enlarged, or 
defeated upon performance or breach of such qualification or condition, 
and estates on condition subsequent are defeasible, if the condition be 
not performed. 2 Blackstone Comm., 154; Co. Litt., 201. The words 
which constitute a condition may be various, for in particular words 
there is no weight, as their operation and effect depend on the sense 
~rh ich  they carry. 1 Yes., 147; I l 'he~ler v. Walker, 2 Conn., 196. See 
Brittain a: Taylor, supra; Harwood v. Shoe, 141 S. C., 161. But in 
our case there is no language proriding for a defeasance or forfeiture 
or reiintry, but siniply the words "with the condition," which may just 
as well mean "with the promise, or covenant, or undertaking7' that he 
will riot erect a mill at the place designated. Where a deed provided 
that the land conrcyed shall not be used for a certain designated pur- 
pose, it n-as held by this Court that the clause should not be construed 
as a condition subsequent, but rather as a covenant or a restrictire clause, 
observance of which may be compelled by a court of equity. While 
conditions subsequent may be created without the use of technical words, 
they must be clearly expressed, as they are not favored ill law, and, if 
it is doubtful whether a clause is a covenant or a condition, the Courts 
will so construe it, if possible, as to avoid a forfeiture. St. Peter's 
Church z>. Hragalc, 144 N .  C., 126, citing Grazses v .  Deterling, 120 X. Y., 
at  p. 455 ; TIToodrzij$/ v. Woodruff, 44 N .  J .  Eq., 349. But we think the 
case of R. R. a. Carpenter, 165 X. C., 465, is directly in point. There 
the restriction was as follows : "Procided said railway company locates 
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or causes to be located within twelve months from this date, or within 
three months after it begins to operate, trains over said strip or track, 
a sidetrack, flag station, or other convenience given other mill companies, 
at  some suitable point on said manufacturing company's lands." With 
respect to this clause of the deed, i t  being contended by the defendant 
that it created a condition, and by the plaintiff that i t  was merely a 
covenant, this Court, by Justice Brown, said: "We do not agree with 
the defendants that the proviso in the descriptive part of the deed is a 
condition subsequent, a failure to perform which devests the plaintiff's 
title and revests i t  in the defendant. We must interpret the deed as a 
whole, and endeavor to ascertain the true intent of the parties. Gudger 
v. White, 141 N.  C., 508. The extent of the rights acquired must, 
therefore, depend upon the construction placed upon the terms of the 
grant, and in construing such instruments the Court will look to the 
circumstances attending the transaction, the situation of the parties, and 
the State of the thing granted, to ascertain the intention of the parties. 
I n  cases of doubt, the grant mdst be taken most strongly against the 
grantor. Conditions subsequent working a forfeiture of the estate con- 
wyed should be strictly construed, as such conditions are not favored in 
law, and are to be taken most strongly against the grantor to prevent 
forfeiture. 14 Cyc., 1201. Courts in such cases will look to the good 
sense and sound equity-to the object and spirit-of the contract. 
Courts of equity will not aid in divesting an estate for a breach of a 
covenant-a contract-when a just compensation can be made in  money 
or  other valuable thing, but will relieve against forfeitures claimed by 
strict construction of any common-law rule." And particularly to the 
same effert i s  t h e  m l o  s t a t e d  in Thnmn~nn Title? ef Re"!' Prc-n~+- r--- r "  " J ,  

see. 277, as follows: Restrictions upon the use and enjoyment of the 
land conveyed are generally regarded as covenants, and not conditions. 
But if there is doubt whether a provision is a restrictive covenant or a 
condition, it will be held to be the former. A restriction may, of course, 
if such be the intention of the parties, be so expressed as to make i t  a 
condition; but where the restriction is a covenant and not a condition, 
its breach occasions no forfeiture. Whether or not the recitals i n  a deed 
create an estate upon condition or constitute a mere covenant must be 
ascertained from the language employed, the situation of the parties, 
their relation to the subject of the transaction, and the object i n  view. 

An agreement in  the deed limiting the use of the premises is a cove- 
nant, not a condition, and its violation will not work a forfeiture of the 
estate granted. Graves v. Deterling, 3 N.  Y .  St., 128. A construction 
lidding the language of a deed to create a condition subsequent is not 
favored, and will not be adopted where i t  will admit of any other reason- 
able interpretation. 18 Corpus Juris, 355. The absence or presence of 
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a clause of reverter or reiintry has a most important, although not con- 
trolling influence in determiriirig whether the language i n  the deed should 
be construed as a c o ~ e ~ i a n t  or a condition, IS Corpus Juris ,  359. Courts 
are inclinrd to construe clauses in a deed as covenants rather than con- 
ditions when the language employed is capable of its construction as a 
corenant. I11 all cases of doubt whether a clause is  intended as a condi- 
tion or covenant, the donbt should be resolved in  favor of holding the 
clause to be a corer~ant and not a condition. 2 Delvin on Deeds, see. 
970-b. T h e r e  the clause is a covenant, the legal responsibility for i ts  
violatioil is  liability to respond in damages, ~ ~ h i l e  a breach of a condition 
forfeits the title, 2 Delvin on Deeds, see. 970. These authorities will 
lead us to a correct conclusion, if we consider the facts and circunlstances 
of the case a t  bar in the light of -what they hold. According to the 
plaintiffs' own contention, and their demand for damages, should me 
adjudge that  the clau-e in  quebtion created a strict condition with the 
r ight  of reentry for a breach thereof, the estate granted would not only 
be derestcd, but they nould recol-er of the defendant $35,000 for timber 
cut  and remored, and otlicr alleged damages, and. of course, the land 
itself, which recorery would be enormous in amount, and so vastly out 
of proportion to what, i n  good conscience, they should receive or to vha t  
would be a perfectly adequate compensation, that  the law will not hesi- 
tate, in view of the language of the parties, as  i t  appears i n  the deed, to 
deny any surh relief, and to hold, on the contrary, that  the clause of the 
deed creates a covenant rather than a strict condition subsequent, such 
a s  would forfeit the land to the plaintiffs, and also mulct the defendant 
i n  such heavy damages. I t  is a breach, if breach a t  all, which can be 
fa i r ly  and adequately atoned for, if nTe alrard such damages, as  will be 
a full  satisfaction to the plaintiffs for the alleged wrong, and this con- 
sideration, coupled with the fact that  there is  no clause of re-verter and 
reentry, or  other eqr~iralent expression, in the deed, has great rreight 
with the Court in holding i t  to be a covenant and not a condition. I f  
the  language of the Carpenter deed was insufficient to create a condition, 
b ~ i t  the clause in  that deed must be construed as containing words of 
covenant only, we are forced to concede, and to hold, that  the proviso 
i n  the deed of the Hintons to Tinson does no more. 

Bu t  i t  is useless to pursue this discussion, for when the meaning of a n  
instrument-will, deed, or contract-is perfectly clear, there is  left no 
room for construction. We enforce it as i t  is  plainly written, and tha t  
is the case here, as the clause itself makes the meaning manifest. T h e  
words are  that  "he will not erect a mill on a stream leading into the fish 
pond, nor will he run  any road, tramroad, or  railroad through any grow- 
ing crop, or  crops, without making full~compensation therefor." This  
expressly stipulates that  the only remedy for a breach shall be the re- 
covery of damages. 
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But there is one other question of very material importance which will 
surely arise at the next trial of the case. One of the stipulations in  the 
deed is that Vinson "will erect no mill on the streams leading into the 
fish pond," which, with thirty acres of the land, had been leased to 
E. H. Lee and others. The words "on the streams," i n  that clause, does 
not mean necessarily at  the margin of the streams, or the waters' edge, 
and is not to be taken literally. The preposition "on" has, it has been 
said, an inexhaustible variety of meanings; i t  may signify near to and 
along or parallel with a certain line or border of something else. Bur* 
ham v. Police Jury of Claiborne Parish, 107 La., 513. Where a deed, 
which described certain land as lying "on the Louisville and Nashville 
Railroad," without giving the description of i t  by boundaries, was at- 
tacked as bad for misdescription, and the proof showed that the land 
was near to, but not bordering upon the road, i t  was held that the word 
"on," as denoting contiguity or neighborhood, may mean as well "near 
to.') as "at"; and in this sense the land was not misdescribed. Burnham 
7). Ranks,  45 Mo., 349. 

The case of Card v. McCabel, 69 Ill., 314, closely resembles this one, 
as there i t  was held that where all parties, described as "resident upon 
thr l i n ~  of a canal," should be allowed to cut and remove ice from the 
same, any person living so near the canal as to desire the enjoyment of 
the privilege thus given, will be deemed as resident thereon, within the 
meaning which the law attaches to the word "on" or "upon." And the 
same Court has said that i t  is common usage to speak of the boundary 
of a State or county as a river, though the legal boundary may be the 
middle of the river; and particularly when anything is to be constructed 
on s w h  a hoiindury, &ieh f r c ~  its satnrc m a t  he o " ~ ~ ~ i l u c i t . 4  on dry 
land, would no one understand the place of construction as any other 
than the shore of the river, and that is perfectly legitimate and in  
accordance with e~~eryday  usage to say that a house built in Illinois on 
the eastern shore of the Mississippi stands on the western boundary of 
the State, though the legal boundary of the State is the mid-channel of 
the rirer, and in common understanding, therefore, a point on the 
western boundary of Iowa would be a point i n  Iowa on thekastern shore 
of the Missouri, precisely as a point on the eastern boundary of Nebraska 
would be understood to be in Nebraska, on the western shore of the 
river, and therefore the words "on the boundary of Iowa" are not techni- 
cal words; and are to be taken as having been used by Congress in their 
ordinary signification. LTniorz Pac. R. Co. v. Hall, 91 U. S., 343, at  
p. 347. The expression "on the line of" is defined in  29 Cyc., 1493, as 
"along, or parallel to; the general direction of ;  near the line of; but not 
necessarily touching or bounded by." See, also, Coffin v. Left H d  
Ditch Co., 6 Colo., 443; 29 Cyc., 375; U .  S .  v. Bushington and N o .  R. 
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Co., 4 Dillon, 297 ( S .  c. ,  24 Federal Cases, No. 14, 688). The words 
"on," "near," '(at," and "along" are of 'relative meaning, and the precise 
import of these words, when used as descriptive of a place or location, 
can be determined by surrounding facts and circumstances. 29 Cyc., 
375, and note 12. The object in the minds of the parties to be accom- 
plished by the insertion of the phrase in this deed was to prevent the 
destruction, or any impairment of the fish pond, by filling i t  up wlth 
sawdust from the mill, as i t  may be thrown or washed into the stream, 
and also to guard against the contamination of its waters so that fish 
could not live in it. The words "on the streams" meant, therefore, at  
the margin of the water or so near thereto as to cause the injuries in- 
tended to be avoided. 

As the issue, which was foreign to the pleadings, and a clear departure 
therefrom, was submitted by the court without the request, or assent of 
the parties, the judge should order a repleader, so that the plaintiff may 
sue upon the clause as one of covenant, and the defendant may proceed, 
on his side, as he may be advised, with the right, of course, to amend 
his answer, or to withdraw it, and plead anew. An issue, or issues, cor- 
responding with the pleadings will be submitted to the jury and the 
plaintiff can then recover damages if they have sustained any. 

There must be another jury called, because of the error in  the court's 
ruling. 

The costs of this Court will be divided equally between the parties, 
plaintiffs and defendant. 

New trial. 

BROWN, J., concurring: I concur in the judgment of the Court order- 
ing a new trial and a repleader in  this case, but I differ from my 
brethren in the view that they take of the instrument under considera- 
tion. The language used in  the timber deed is as follows: '(And said 
party of the second part accepts this deed with the condition that he, his 
heirs and assigns, will erect no mill on the streams leading into the fish 
pond on said land, which, with thirty acres adjoining the same, had 
been leased to E. H. Lee and others for fishing and hunting." 

I am of opinion that the language used shows clearly t h a t a  condition 
subsequent was annexed to the grant a t  the time of its execution, for- 
feiture of which entitled the plaintiffs to a restoration of the property 
granted and for damages for such of i t  as has been destroyed since the 
breach of the condition. The language contained i n  the deed is pecu- 
liarly clear and expressive, and leaves no doubt in my mind as to the 
iutent of the parties. The grantee is made to accept the deed upon the 
condition and terms embodied in the grant. . 

2 6 1 8 0  
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I t  is well settled that the intention of the parties to the instrument 
is to gmern, and that such intention is to be gathered from a reasonable 
arid natural interpretation of the words used. The parties to this in- 
strunlent hare not used the words ordinarily employed to express a cove- 
nant or an agreement to do or not to do a particular thing. They have 
used the only x-ords in the English language that will express their 
meaning without resort to the context. They have said that the timber 
is granted "with condition," and the grantee, upqn the face of the deed, 
is mad? to accept the deed with the condition expressed. There is noth- 
i ~ ~ g  in this condition that is unreasonable or contrary to the policy of 
the la~v.  There is no reason for misinterpreting this language or per- 
T erting its real meaning. The words are such that they speak for them- 
selves. I n  such case the manifest intention of the party is always given 
cflect. 3 R. C. L., 111. 

The ox-ners of this property had a r'ght to impose such conditions as 
they saw fit when they conveyed it. 

I t  is well settled that owners of land may annex any condition to a 
conveyance of it as he sees fit, provided it is not against public policy. 
Cowell e. Springs,  100 TS. S., 55; Plumber 2;. Tuggs ,  41 N.  Y., 442. 

I n  R. R. Co. c .  S i n g e r ,  49 Minn., 301, the language creating the condi- 
tion is very similar to the language employed in this instrument. I n  
that case it appears on the face of the instrument that it was accepted 
on condition that intoxicating liquors should not be sold on the premises. 
The  Court held that the words created a condition subsequent, a breach 
of which forfeited the estate. 

I n  Firth v. ,llorocich, I16 Pac., 729 ,  the Court upheld a forfeiture on 
? P C K E ~  nf hrench nf hui!di~g r e n y n i r e ~ e c t e .  

T h o m a s  7; .  Record, 47 Xe., 500. A forfeiture was held in case of 
failure to support. 

I n  f lperry  v. Pond (Ohio), 24 d m .  Dec., forfeiture was had for 
failure to maintain a grist mill. 

Taylor  v.  S u t f o n ,  15 Ga., 103, holds that any reasonable condition is 
good as a condition when not against public policy. 

There are many cases upholding forfeiture for conditions broken as 
'to maintaining liquor place. Cowell 21. Colonnade Springs Co., 100 
U. S., 61. 

I differ with my learned brother as to his construction of the case of 
R. R. 2;. Carpenter, 165 X. C., 465. That was a grant of leave to the 
railroad company for purpose of building railroad tracks and other 
structures incident to the operation of a railroad. The word condition 
is not used in the deed, and it is not specified that the grantee "acdepts 
the deed upon condition." The language used is that the conveyance is 
made upon consideration. There is a proviso in the deed as follows: 
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"Provided said railroad locates or causes to be located within 12 months 
from this dates sidetrack, flag station, and other conveniences given 
other mill companies at some suitable point on said manufacturing com- 
pany's lands." This proviso, it was contended, was a condition subse- 
quent, and that the failure to locate the station within the 12 months 
forfeited the grant. The Court held that the failure to locate the grant 
within the 12 months did not forfeit the estate granted. 

u 

A perusal of that case will show that taking the deed as a whole, there 
is no intention to create a forfeiture, as I think is clearly manifested 
in  the deed from the plaintiffs in this case to the defendant. 

I do not think it is necessary that the common-law ceremony of a re- 
entry should be performed, as a condition precedent to the prosecution 
of this action, whateuer necessity there may have anciently been for such 
a proceeding, the reason for it ceased with the disappearance of the 
fictions and devices resorted to to maintain the old action of ejectment. 
Plumb v. Tugqs, supra; Cornelius v. Ivins, 26 N. J. Law, 376; Ruch 
v. Rock Island, 97 U. S., 693; Brittain v. Taylor, 168 N.  C., 275. I n  
the latter case the condition expressed in the deed was decided to be a 
condition subsequent, and the Court based its decision upon the fact that 
the intention of the parties was plainly expressed in  the instrument 
itself. 

I n  the case at bar I fail to see what apter words could be used to 
express the intention of the parties than those which they have employed. 

The Chief Justice concurs in  this opinion. 

F. W. DICKSON v. JOHN W. BREWER ET AL. 

(Filed 24 Sovember, 1920.) 

Constitutional Law-Municipal Corporations-Corporation+Special Acts 
-Bonds-Taxation-Trustees. 

The establishing a school district relates to public municipal corpora- 
tions, which may be done by special legislative enactment under Art. V I I  
of our Constitution, entitled "Municipal Corporations," and it is not pro- 
hibited by Art. V I I I  thereof, relating to "corporations other than munici- 
pal" ; and a special act creating a school district or amendirig an existing 
one, providing for the election pf trustees to manage its affairs, and for 
bonds and taxation relating thereto, is not in contravention of our Con- 
stitution, when properly passed upon an "aye" or ''no'' vote. 

CONTROVERSY submitted without action, from WAKE. Appeal by 
plaintiff from Brewer, J., 23 September, 1920. 
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This is an  action to prevent the collection of a tax, alleged to be 
invalid, heard on the following agreed statement of facts: 

"1. That the Legislature, at  its Session of 1913, passed an act entitled 
'An act to incorporate Wake Forest Graded School District.' 

"2. That at  its Session iu 1919 the Legislature, by an act, being 
chapter 3, Private Laws of 1919, attempted to amend the said chapter 
376 of Private Laws of 1919, same being the charter of the Wake Forest 
School District, by striking out sections 3, 4, and 5 of said act, and 
inserting in lieu thereof certain other sections, which are set forth in  
section 1 of the said chapter 3, Private Laws of 1919, as sections 3 to  
16, both inclusive. 

"3. The said chapter 3, Private Laws of 1919, provided that the 
management and control of the public schools in  said district should 
be vested in a board of trustees, who should have exclusive control of 
the schools, prescribe rules and regulations for their conduct, elect teach- 
ers, etc., and should have the power and authority to issue bonds of said 
school district in an amount not exceeding $25,000 for the purpose of 
providing such school buildings as may be required, and in furnishing 
aiid equipping same. The said act further provided that the provisions 
therein should be submitted to the qualified voters of the said district fo r  
their approval at an election to be held on 5 May, 1919; that at  said 
election those favoring the approval of the act, the issuing of $25,000 
of bonds, and the levying of a special tax for the payment of principal 
and interest on said bonds, and for the purpose of defraying the expenses 
of the said district, which tax was not to exceed fifty cents on the one 
hundred dollars assessed valuation, and one dollar and fifty cents on the 
poll; should v n t ~  'For g rnd~d  qchnols,' s n d  those nppnemJ should vote 
'Against graded schools,' and at  said election five trustees should be 
elected. 

"4. That the said chapter 3, Private Laws of 1919, provided further 
that in the event the said act is approved by the voters of said district, 
and the issuing of the bonds is approved, the board of county commis- 
sioners of Wake County should annually levy and collect the said tax 
as authorized by the said act, and should pay same over to the said 
tiustees for disbursements. 

"5. That pursuant to the provision of the said chapter 3, Private 
Laws of 1919, an election was duly held in the said school district on 
5 May, 1919, for which said election the total number of registered 
voters was ninety-seven (97), and ballots were cast as follows: F o r  
graded school, 75; against graded school, 1. On the same day and at 
the same election the following votes were cast for members of the board 
of trustees of the said school district: For John M. Brewer, 76 votes; 
for W. W. Holding, 76 votes; for I. 0. Jones, 76 votes; for W. R. Powell, 
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76 votes, and for R. B. White, 76 170tes; that pursuant to section 10 of 
chapter 3, Private Laws of 1919, the registrar and pollholders of said 
election duly filed their report of same with the board of commissioners 
of Wake County, which report was duly canvassed by the commissioners, 
arid the election found to have carried. 

"6. That the defendants, as will appear from the report of the said 
registrar and pollholders, were declared to have been elected trustees of 
the said school district; and have proceeded to take charge of the man- 
agement and conduct of the schools within said district, and are now 
planning and attempting under the authority contained in  the said 
chapter 3, Private Laws of 1919, to issue and sell $25,000 of bonds for 
the said school district, and attempting to secure the levy of a tax by the 
board of county commissioners of Wake County sufficient to pay the 
interest and principal on said bonds. 

"7. That nlaintiff contends that the trustees of the said Wake Forest 
School District. the defendants herein named. have no authority to issue 
the said bonds, nor to secure the levy of a tax to pay the interest of said 
bonds and the principal thereof as same falls due, for that chapter 3, 
Private Laws of 1919, which special act purports to grant the authority 
and power for such bond issue and tax levy, although read three several 
times, and the yeas and nays on the second and third readings duly en- 
tered on the Journal of each House of the General Assembly and ratified 
7 March, 1919, is an invalid act, being unconstitutional, and in  violation 
of section 1 of Article V I I I  of the Constitution, in  that i t  is a special 
act extending, altering, and amending the charter of a corporation, 
to wit, the Wake Forest School District; defendants contend that sec- 
tion 1 of Article V I I I  of the Constitution does not apply to municipal, 
public, quasi-public, or quasi-municipal corporations, including school 
districts and other special-tax districts, acting as governmental agencies, 
in that the said section 1 of Article V I I I  refers only to corporations 
other than municipal corporations such as private or business corpora- 
tions; and that the said act confers full authority and power on the 
trustees to issue the said bonds as approved by the voters, and to require 
the levy of a tax for the payment of the principal and interest thereof." 

Judgment was rendered as follows : - 
"This cause coming on to be heard upon the agreed statement of facts 

and the affidavit of plaintiff and defendant, it is, after hearing argument 
of counsel, now, therefore, found and determined. 

"1. That the act, chapter 3, Private Laws of 1919, is a valid and 
constitutional act, not having been passed in  violation of section 1 of 
Article V I I I  of the Constitution of North Carolina, for that the prohi- 
bition contained in said section 1 of Article V I I I ,  against the extension, 
alteration, or amendment by special act of the charter of a corporation 
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applies only to corporations other than municipal, and does not apply 
to municipal, quasi-municipal, public, or quasi-public corporations. 

"2. That the said act is full authority, with the approval of the voters 
of the district, for the issuance of the bonds and the levying of the tax. 

"3. Plaintiff will pay the costs of this action. 
JOHN H. EERR, 
Judge Presiding." 

The plaintiff excepted and appealed. 

E. W. Timberlake, Jr., for plaintif. 
J. L. Moreheud for defendant. 

AILEN, J. School districts, incorporated by act of the General As- 
sembly, are public municipal corporations, and as such come under the 
provisions of Akrticle V I I  of the Constitution, entitled "Municipal 
corporations" (see Smith v. School Trustees, 141 N. C., 150, where 
the question is fully discussed. Also lYilliums v. Comrs., 176 N. C., 
6 5 7 ) ,  and not under Article V I I I ,  which "Is entitled 'Corporations other 
than municipal,' and section 1 would seem clearly to have reference to 
prirate or business corporations, and does not refer to public or quasi- 
public corporations acting as governmental agencies." Mills v. Comrs., 
175 N. C., 218. 

There is therefore no error in holding that the act of 1919, amending 
the act incorporating the school district, a municipal corporation, is not 
in  conflict with Article V I I I ,  section 1, of the Constitution, which 
applies to private corporations. 

4 ffirm P A  - - - -- - - - - - . 

MATTIE LANIER v. THE PULLMAN COMPANY AND SOUTHERN RAIL- 
WAY COMPANY. 

(Filed 24 November, 1920.) 

1. VerdictMotions-Verdict Set AsidsCourt 's  Discretion. 
Motions to set aside a verdict as being against the weight of the evidence 

are addressed to the discretion of the trial judge, and not reviewable on 
appeal unless it is grossly abused. 

2. Parties-Misjoinder-Pleadings-Motions-Arrest of Judgments. 
Objection to a defect or misjoinder of parties to the action must be 

made by demurrer when such appears on the face of the pleadings, or 
they will be deemed as waived; and when such defect does not so appear, 
by petition or answer, and a motion in arrest of judgment on these grounds 
will be overruled. 
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3. Constitutional Law-DefensesJudgments .  
The defense of a constitutional right comes too late, for the first time 

after judgment rendered, and especially so when it  has not been properly 
presented either by the request for the submission of an issue, or for a n  
instruction. 

4. Railroads-Federal Control-Director General-Parties. 
The Federal act for the Government control of the railroads during the 

war specifically gives a right of action against the carrier without joining 
the Director General of Railroads (sec. 10) ; and objection that an action 
sounding in tort against a railroad company is fatally defective in not 
making the Director General a necessary party, is untenable. Semble, the 
question as  to whether he should be made a formal party is not a practical 
one in this case. 

5. Appeal and Error-Objections and Exceptions-Evidence-Pleadings- 
Several Causes of Action. 

Where, in an action to recover damages of a pullman company, the 
plaintiff alleges two causes of action, though in one section of the com- 
plaint, one as  to the defendant's ticket agent wrongfully refusing to sell 
her a lower reservation when he had i t  for sale a t  the time, and the 
other, that his conduct towards her chen was wantonly rude and insulting, 
and there was eridence to sustain either one, a general motion to nonsuit 
directed to both causes of action, is properly denied. 

6. Carriers of Passengers-Contracts-Principal and A g e n t T o r t  of 
A g e n t P u l l m a n  Companies. 

The act of a ticket agent of a Pullman company in tossing a railroad 
ticket back in the face of a woman endeavoring to get a reservation on 
its car, in a rude and insolent manner, renders the company liable for  
an assault by its agent sufficient to sustain an action for damages against 
it ,  under implication from the contract of carriage that the passenger 
will receive proper treatment by the carrier's employees, and reasonable 
protection from insult or injury. 

7. Appeal and  Error-Objections and Exceptions-Instructions. 
Where the charge of the court, generally objected to, requires the 

application of more than one principle of law, it  will not be held for  
reversible error, on appeal, that one of them was erroneous if the other 
was not so. 

8. Appeal and  Error-Bssignments of Error-Instructions-Objections 
and Exceptions. 

Assignments of error must be based upon an exception duly taken, and 
an exception to the charge, not appearing in the record on appeal, will 
not be considered. 

APPEAL by defendant from ,lIcElroy, J., a t  M a y  Term,  1920, of 
GUILFORD. 

T h e  plaintiff alleged i n  her complaint t h a t  she h a d  gone f r o m  h e r  
home i n  Greensboro, N. C., to Rochester, Minn.,  to  place herself under  
t h e  care a n d  medical t reatment  of the Mayo Brothers, celebrated physi- 
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cians and surgeons of that place, and that after receiving treatment and 
leaving the hospital, she started on her return to her home by way of 
Cincinnati, Ohio, where she applied to the Pullman Company's agent, 
at  its ticket office there, for the reservation of a lower berth to Greens- 
boro, N. C., and that the said agent, instead of selling a ticket to her, 
and in willfull disregard of his duty, "wantonly, rudely, and insultingly, 
without any just cause or excuse for his conduct, refused to sell the same 
to the plaintiff, who was then and there ready and willing to pay for 
the same, although he had the same then on hand for sale, and although 
plaintiff explained and stated to him that she was ill and nervous, and 
that her condition of mind and body was such that such accommodations 
were necessary for her comfort and the preservation of her health. That 
by reason of the said wrongful conduct on the part of the defendants 
by their said agent, plaintiff was forced and compelled to board the 
train of the defendants lkaving Cincinnati a t  nine or ten o'clock at  night 
without any sleeping-car accommodation or reservation, and in an ordi- 
nary day coach, which was full of noisy, intoxicated, rude, and boisterous 
people, and to ride in  the same till between eleven and twelve o'clock 
that night; that plaintiff was sick, ill and nervous, and that she was 
injured and suffered physical pain and mental anguish, she was humili- 
ated, and her health was injured and damaged, all as the direct result of 
said wrongful, rude, insulting, and wanton conduct of defendant's agent, 
all to her damage in the sum of twenty-five hundred dollars." 

The testimony was heard, and under the charge of the court the jury 
returned a verdict in favor of the plaintiff, awarding her damages in 
tile sum of Eteen hundred doiiars, and further finding that she was not 
injured by any wrong of the Southern Railway Company. Judgment 
was entered upon the verdict in favor of the railway company, and 
against the defendant, the Pullman Company, for the amount of the 
verdict, whereupon the latter appealed to this Court. 

Defendant, the Pullman Company, submitted the following motion 
and assigned the following errors: 

"The Pullman Company, through its attorneys, moved the court to 
set aside the verdict rendered in  the above entitled matter at  this term 
of the court, and in arrest of judgment for that :  

"1. Said judgment was rendered contrary to the evidence. 
"2. Because of improper parties in that the Director General of 

Railroads was not made a party to the action, who, a t  the time of the 
trial, was the real party.in interest. 

"3. That said judgment was rendered in  violation of the Constitution 
of the United States in  that i t  would deprive the defendant Pullman 
Company of its property without due process of law and deny the d e  
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fendant the equal protection of the laws under the Fourteenth Amend- 
ment to the Constitution of the Uuited States." 

The Pullman Company assigns the following errors : 
"1. The refusal of his Honor to dismiss the action, and for judgment, 

as in the case of nonsuit; after the plaintiff had produced her evidence 
and rested her case. 

"2 For that his Honor erred in orerruling defendant's motion for 
judgment of nonsuit after all the evidence on both sides was in. 

"3. Because the court charged the jury as set forth in defendant's 
third assignment. 

"4. Because the Court charged the jury as set forth in defendant's 
fourth assignment. 

"5. Because the court refused to charge the jury as prayed by defend- 
ant as follows: (prayer for special instructions by defendant Pullman 
Company), but not set out in the assignment or otherwise appearing 
therein. 

"6. The refusal of his Honor to grant the motion of defendant to set 
aside the verdict. 

'(7. The refusal of his Honor to grant the motion of defendant in 
arrest of judgment. 

"8. That his Honor rendered judgment in favor of the plaintiff, as 
set out in the record." 

W .  P. Bynum and R. C .  Strudwick for plaintif. 
Justice & Broadhurst and E.  C. Gregory for defendant. 

WALKER, J., after stating the case: We will consider this appeal by 
taking up the exceptions and assignments of error seriatim and accord- 
ing to the order in ~vhich they are presented in the record. 

1. The motion to set aside the verdict because against the weight of 
the evidence or contrary thereto should have been addressed to the court 
below. We do not review its decision upon such a motion, as i t  is dis- 
cretionary, unless there is gross abuse of the discretion, which does not 
appear in this instance. The cases on this subject are too numerous to 
be cited, and we refer only to the last one. Harris v. Turner, 179 
N. C., 322. 

2. An objection that there are improper parties, as here alleged, 
cannot be made by motion in arrest of judgment. Where there is a 
dcfect of parties, the objection can be taken by demurrer, if the defect 
appears on the face of the pleadings, and when it does not so appear, the 
proper pleading is an answer. 1 Pell's Revisal of 1905, sec. 474, sub- 
division 4 ;  Consol. Statutes, see. 511, and subdivisions. An objection 
to  a misjoinder of parties may be taken in the same way. The objection 
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here is that there is' a misjoinder and not a defect of parties. Neither 
can be availed of by a motion in arrest of judgment. Fell's Revisal, 
see. 474, and notes. "A defect of parties will be deemed to have been 
waived, unless taken advantage of by demurrer when such defect appears 
on the face of complaint, or petition, or by answer when i t  does not so 
appear." Silver Valley Min. Co. v .  Baltimore Smelting Co., 99 N. C., 
445; S. c., 101 N .  C., 679; Lewis v. McNatt, 65 N.  C., 63; Lunn v. 
Shermer, 93 N.  C., 164; Howe v. Harper, 127 N. C., 356; Bridgers v. 
~Yfaton, 150 N. C., 216; Smoalc v. Sockwell, 152 N.  C., 503. A mis- 
joinder of parties is waived by failing to demur. Cooper v. Express Co., 
165 X. C., 538. "If the defendant deemed the trustee a necessary 
party," i t  mas said in Watkins v. Kaolin Xfg.  Co., 131 N. C., 536, 538, 
"he should have demurred, and his failure to do so was a waiver." 
Revisal of 1905, sec. 478. Watkins' case is like this one. There was no 
misioinder here. There was no demurrer filed in this casc, nor was the 
objection taken by the answer. There is some reference in thc answer 
to the order of the President, purporting to have been issued by virtue of 
the power vested in him by the act of Congress, but there is no specific 
objection, hy dcmurrcr or answer, that the Director General was not 
made a party to the suit, or that he was a necessary party. The validity 
of the President's order, to which we have referred, is discussed very 
fully in the casc of Hill v. R. R., post, 425, which was decided at this 
term, and to which we refer without adding anything to what is there 
so well stated. 

3. The constitutional auestion raised for the first time after the rendi- 
tion of the judgment in the cause comes too late, nor is i t  attempted to 

- 7  

be presented in the proper way. lbe re  was no issue requested and no 
instruction concerning it. But if it had been properly raised, and in  
due time, the defendant could be sued by the very terms of this act of 
Congress (section l o ) ,  approved 21 March, 1918, entitled "An act to 
provide for the operation of transportation systems while under Federal 
control," etc. Section 10 provides: "That carriers, while under Fed- 
eral control, shall be subject to all laws and liabilities as common car- 
riers, whether arising under State or Federal laws or at  common law, 
except in so far as &ay be inconsistent with the provisions of this act 
or any other act applicable to such Federal control or with any order of 
the President. Actions at  law or suits in equity may be brought by and 
against such carriers,, and judgments rendered as now provided by law; 
and in any action a t  law or suit in  equity against the carrier, no defense 
shall be made thereto upon the ground that the carrier is an instrumen- 
tality or agency of the Federal Government. Nor shall any such carrier 
be entitled to have transferred to a Federal Court any action heretofore 
or hereafter instituted by or against it, which action was not so trans- 
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ferable prior to the Federal control of such carrier; and any action 
which has heretofore been so transferred because of such Federal control 
or of any act of Congress or official order or proclamation relating 
thereto shall, upon motion of either party, be transferred to the court 
in which i t  was originally instituted. But no process, mesne or final, 
shall be levied against any property under such Federal control." 
Whether the Court of last resort, in the Federal jurisdiction, will decide 
the question, which is attempted to be raised by appellant, in his favor, 
we know not. This Court has held in several cases that the railroad 
company can be sued, and judgment recorered, under and subject to the 
provision of the act of Congress of 21 March, 1918, sec. 10 (U. S. 
Statutes at  Large, part 1, page 457). I t  was said in Hill v. R. R., 178 
N. C., 609, 612, that "the Director General must be considered a party 
only as being in the management and control of the defendant railroad. 
Service of process upon his agents, who were formerly the agents of the 
carrier, is sufficient to bring him into court and to bind him by the pro- 
ceedings therein." Owens v. Hines, 178 N .  C., 325. The question as 
to whether his not being a party defendant by his official title has been 
properly raised and has been considered, acd we held that it had not been 
under our procedure, and this renders it unnecessary to consider Order 
NO. 50 of Director General McAdoo, issue 28 October, 1918. The gen- 
eral question was somewhat discussed in Hill v. R. R., supra, and i n  
Clements v. R. R., 179 N. C., 225, and in other recent cases. I n  the  
Clements case, supra, at p. 229, the Court said, citing and approving 
Johnson v. AfcAdoo, Director General, 257 Fed. Rep., 757 : "Under act 
21 March, 1918, litigants can sue railroad companies under Federal 
direction just as they were previously able to do, and in such courts as  
had jurisdiction under the general law," and further: "It is incumbent 
on the Director General to defend a suit against a road and make pay- 
ment in  the event of recovery out of his receipts; the question of adjust- 
ment as between the Government and the railroad will come up fo r  
settlement when the roads shall be returned to their owners or otherwise 
disposed cd." Whether the Director General should be formally a party 
may not become a practical question, as if the present judgment is 
allowed to stand, i t  will no doubt be satisfied by him, or defendant mill 
be fully indemnified, as in  the case of other judgments, where he has  
been such a party. 

We now proceed to consider the assignments of error: 
1 and 2. These refer to the motions for a nonsuit. They were prop- 

erly disallowed, as there was evidence for the jury. Plaintiff alleges 
two causes of action, though in  one section of the complaint. The first 
is that defendants' ticket agent wrongfully refused to sell her a lower 
reservation, when he had one for sale; and second, that he treated her  
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with wanton rudeness and insult when he did so refuse. There was 
ample evidence to sustain at  least one of these causes of action, and, 
therefore, the motion was properly denied. The motion extended to all 
the causes, and therefore, if bad as to one, it is bad as to both, not that 
defendant could not move to nonsuit or dismiss as to one, so as to elimi- 
nate i t  from the case, but he is confined to that one. I t  depends upon 
the scope of the demurrer. Where the motion is general, embracing 
all  causes of action, if any one is good, i t  should not be granted. Plain- 
tiff testified that the agent ('tossed the ticket back in her face" in a very 
rude and insolent manner. This was an assault, and would sustain an 
action. I t  is held in White v. R. R., 115 N. C., 631, at  pp. 636-637, that 
the liability of the defendant railroad company rests upon the obligation 
on the carrier not only to carry its passengers safely, but to protect them 
from ill treatment from other passengers, intruders, or employees. 
'(Kindness and decency of demeanor is a duty not limited to the officers, 
but extends to the crew," said Judge Story in Chamber!ain v. Chandler, 
3 Mason, 242. Passengers do not contract merely for accommodation 
and transportation from one point to another; the contract includes 
assurance of good treatment and against personal rudeness and every 
wanton interference with their persons, either by the carrier or his agents 
employed in the management of the railroad train or other conveyance. 
I n  respect to such treatment of passengers, not merely officers, but the 
crew, are agents of the carriers. I t  is among the implied provisions of 
the contract between passengers and a railroad company that the latter 
has employed suitable servants to run its trains, who will accord proper 
treatment to them; and a violation of this implied duty or contract 
IS actionable in favor of the passenger injured by its breach, although 
the act of the servant was willful and malicious. as in the case of a 
malicious assault upon a passenger, committed by any of the train hands, 
whether within the line of his employment or not. The duty of the 
carrier towards a passenger is contractual, and, among other implied 
obligations, is that of protecting a passenger from insults or assaults 
by other passengers or by their own servants. Many authorities are 
said, in White's case, supra, to sustain this doctrine. See, also, 2 Wood 
on Railways, see. 315; Seawell v. R. R., 132 N. C., 856 (S. c., 133 N. C., 
515) ; Britton v. R. R., 88 N. C., 536; Manning v. R. R., 122 N. C., 824; 
Williams v. Gill, ibid., 967. This Court held in  Strother v. R. R., 123 
N. C., 197, that a carrier is liable for an insulting proposition by one 
of its conductors to a female passenger, although induced by her im- 
modest remark and behavior. 

3 and 4. The objections to the instructions of the Court cannot be 
sustained, as each of them contained more than one proposition, and 
a t  least one of them, if not all, was correct. The objection must be 
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ral id as to all of them. Harris v. Harris, 178 N. C., 7, a t  p. 9, citing 
S. v. Ledford, 133 K. C., 714, and other cases. The  exception should 
have pointed out the alleged error. But  though they are, therefore, not 
before us, we are  of the opinion that  there was no error i n  the instruc- 
tions as given. Again, the charge is  not in the record and no exceptions 
to it appear. E r e r g  assignment of error must be based upon a n  excep- 
tion duly taken. Harrison 7%. Dill, 169 IS. C., 542. 

5. This assignment is radically defective, as the prayers, which are 
aIleged to have been requested, are not set out, nor is the substance of 
them stated. Bu t  if this assignment refers to the defendant's prayer, 
appearing in  another par t  of the case, as to the failure of the judge t o  
charge the jury that, if they belieTed the evidence, to answer the issue 
(TTo," we have already substantially and we think fully considered the  
same question before in this opinion on the motion to nonsuit. 

6. The  refusal of the court to set aside the verdict because against 
the weight of the evidence is not reviewable here, unless the discretion 
of the judge was grossly abused, which is not suggested by appellant. 

7. Motion in arrest of judgment does not lie i n  this case. We have 
discovered nothing to which i t  can apply. There is  a good cause of 
action stated, as  we have shown. 

The other exception is  merely formal. 
Having carefully reviewed the case, no reversible error can be found, 
X o  error. 

RAPBIOND LEEsr.  THE SOUTHERN RAILROAD COMPANY. 

(Filed 24 Kovember, 1920.) 

1. Instructions-Negligence-Contributory Negligence. 
Only in rare and exceptional instances does the negligence or contribu- 

tory negligence, in an action for damages, depend on a single fact, but i t  
is usually determined from all the relevant and surrounding circum- 
stances; and the practice of making single instances the basis of instruc- 
tions thereon, to the jury, is disapproved, although sometimes permissible. 

2. Railroads-Negligence-Contributory Negligence-Obstructed View- 
Smoke-Matters of Law---Courts--Trials. 

Upon the evidence of plaintiff, a boy 15 or 16 years of age, in his action 
against a railroad company, that after waiting a t  the end of a string of 
box-cars on a lateral spur track to two main-line tracks of the defendant, 
for the passage of a freight train on one of the main lines, which threw 
out great quantities of smoke and cinders in passing, and while enveloped 
in smoke so he could not see, he attempted to cross the tracks and was 
immediately struck and injured by another train going in an opposite 
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direction from the train throwing out the smoke, on the other main-line 
track, when he knew that defendant's trains were constantly running 
there: Held, the plaintiff, in going, as if blindfolded, upon the track, 
under the circumstances, was guilty of contrioutory negligence, the proxi- 
mate cause of the injury, irrespective of whether the defendant's engineer, 
on the train which caused the injury, rang the bell or sounded the whistle 
as his train approached. 

CLARK, C. J., dissenting. 

APPEAL by plaintiff from Ray, J., at the June Term, 1920, of Rocx- 
INQRAM. 

This is an action to recover damages by the plaintiff for injuries sus- 
tained by him in consequence of the alleged negligence of the defendant. 
T h e  defendant denies negligence, and pleads contributory negligence. 

I n  the southern part of the town of Reidsville the defendant had and 
maintained, a t  the date in  question, three tracks only a few feet apart, 
all  of which are parallel and run practically north and south. The 
easternmost track is the main line going north. The one just west of and 
next to that is the main line going south, and the third one on the west 
is an industrial or sidetrack. The injury complained of was sustained 
p-actically in front of the office of the Edna Cotton Mill. At this point, 
a ~ l d  some distance north and south, there is a public highway just west 
of and adjacent to the roadbed of the defendant, and another public 
highway just east of and adjacent to the defendant's roadbed, both high- 
ways paralleling the defendant's tracks. I n  front of the office of the 
Edna Cotton Mill, which is on the west side of the defendant's tracks, 
the defendant's tracks are on an  embankment some three feet high; on 
the east the defendant's road is practically level with the public highway. 
Some seventy-five yards north of the place of the collision between de- 
fendant's train and plaintiff, a public highway crosses the defendant's 
tracks, and some one hundred yards south of the point of injury there is 
another highway crossing defendant's tracks. I n  front of the office of 
the Edna Cotton Mills there are wooden steps, leading from the public 
highway to and upon defendant's roadbed. These steps had been main- 
tained for more than ten years, and they had been renewed in  the mean- 
time one or more times, and over these steps and across defendant's three 
tracks, many persons were accustomed to go every twenty-four hours, 
east and west as occasion offered. On the day in  question, to wit, 11 
August, 1917, the plaintiff, being on the west side of the defendant's 
tracks near the point of the injury, had occasion to go across said tracks 
to a store on the east side; that he approached the defendant's roadbed 
and tracks a t  a ~ o i n t  some distance north of the steps above referred to; 
that on the defendant's roadbed or embankment there was a path running 
north and south; that there was a string of freight cars staiding on thk 
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sidetrack above referred to, and in  consequence of the presence of these 
cars, the plaintiff, after getting on the embankment of the defendant's 
road, had to and did x d l i  south along the side of these freight cars to - - 
or about the steps above referred to, as the presence of these cars, accord- 
iug to plaintiff's e~idence, premnted him from crossing at  the point 
where he got on defendant's embankment or roadbed, until he passed 
the end of the boxcars. and when he got to the south end of the string 

u u 

of cars or a few feet north of the steps above referred to, there was a 
long freight train going north orer the easternmost track; that at this 
point and for some distance in either direction the grade going north 
mas heavy, and as a result the engine pulling the freight train going 
north was exhausting heavily and throwing out great clouds of very 
dense smoke, which settled down between the train going north and the 
string of boxcars a b o ~ ~ e  referred to, and over and around where the 
plaintiff had stopped, at or near the south end of the string of boxcars, 
to await the passing of the northbound freight train. After the caboose 
of the northbound freight train had passed, the plaintiff, who had been 
standing very near the steps for some time, waiting for the said train 
to pass, passed in an easterly direction beyond the end of the string of 
boxcars; that there he looked in both directions, that is to sap, south and 
north, to see if there was any approaching train; that he saw none; that 
the smoke at this particular time and place surrounding him was quite 
dense; that he heard no signal, such as the whistle or bell, or other 
signal of like character, and he was near enough to have heard such 
had any been given for the approach of a train to the public crossing 
abore referred to as being seventy-five yards north of where the plaintiff 
was standing, nor for the approach to the crossing in  front of the mills, 
i ~ o r  for the approach to the public crossing some one hundred yards 
south of where plaintiff was standing, and seeing no train approaching, 
and hearing no signal, plaintiff started to cross the tracks of the defend- 
ant in an eastern direction, and as he approached the tracks, next to the 
side or industrial track, the front of the engine of the freight train pro- 
ceeding from the north struck the plaintiff and seriously injured him, 
from which he has never recovered. The plaintiff at the time of the 
injury was some fifteen or sixteen years of age. Both the plaintiff and 
the witness, Cheshire, stated that they heard no signal given, nor did 
they hear the approach of the train. 

There was a space of a little more than eight feet between the sidetrack 
and the main line track. 

The plaintiff, among other things, testified as follows: "I had passed 
over the sidetrack and stepped upon the southbound track, and that's 
where i t  hit me; I couldn't see it for the smoke and dust and the boxcars. 
There was lots of smoke and dust that the train had raised. I could 
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not see the train for these boxcars; and after passing them, I looked to 
the north and couldn't see the train, and I did not hear it. I waited 
until the northbound train had passed before I started to go across, and 
still the smoke was settled around there so I could not see. I f  the box- 
cars were taken away, I could not have seen the train; I might have 
seen it before I got up there. I t  was the smoke and the boxcars, too, that 
kept me from seeing the train. There was a lot of smoke there and 
that kept me from seeing the train when I stepped from behind the box- 
cars. I walked across slow ; I looked down the track as soon as I stepped 
out from behind the boxcars; I walked straight across; the train was 
SO close to me it hit me by the time I walked the distance between the 
sidetrack and the southbound main-line track. I could not see i t  for 
the smoke. I had been boarding by the side of the railroad for a week, 
and freight and passenger trains pass up and down those main-line tracks 
all during the day and night; I never counted them, they pass there 
often. Yes, sir; I stepped right up there and couldn't see the train for 
the smoke; I could have heard it if they had rung the bell; I was trust- 
ing entirely to hearing the bell. I looked for a train. Sure I trusted to 
the whistle; I didn't trust altogether to hearing the whistle; I trusted 
some to my eyes, but I couldn't see anything. I could not see the engine 
on the track in front of me for the smoke. I had not started across 
over there to jump on there and ride that train to the depot. I t  was a 
clear day." 

His Honor, among other things, charged the jury as follows: 
"1. I f  the jury find as a fact from the evidence that the boxcars 

r: . ferrd tto y e r e  frc= gP+-  uL " J  t~ ;c-;c~ty feet north from the steps, iheii I 
charge you that the presence of the boxcars is not material upon any 
aspect of this case; that is, that the presence of the boxcars does not 
tend to show negligence on the part of the defendant, nor is the plaintiff 
thereby in any degree relieved of the duty to exercise the usual care on 
account of the presence of the said boxcars. 

('2. Unless you shall find as a fact from the evidence that the smoke 
was so thick and heavy that the train that struck the plaintiff could not 
bc seen by him, then I charge you to answer the second issue (Yes,' even 
though you may find as a fact that there was no signal given of the 
approach of the train. 

"3. Unless you find as a fact from the evidence that the boxcars 
were so close to the steps as to interfere with the sight of the approaching 
train, or that the smoke was so thick and heavy that the train could not 
be seen by the plaintiff, then I direct you to answer the second issue 'Yes,' 
even though there was no signal or warning given of the approach of the 
t i  ain. 
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"4. I t  was the duty of the plaintiff to use both his sense of sight and 
sense of hearing, and the law does not permit him to rely altogether 
upon the expectation that the train would give a warning of its approach 
by bell or whistle." 

The plaintiff excepted to each instruction. 
The jury a n s ~ e r e d  the first issue as to negligence in favor of the plain- 

tiff, and the second as to contributory negligence in favor of the de- 
fendant. 

There was a judgment for the defendant, and the plaintiff appealed. 

P. T .  Sfiers and K i n g ,  Sapp (e. King for plaintif. 
Xanly,  Hendren (e. 1T7omble for defendant. 

, ~ L L E N ,  J. I t  is rare that negligence or contributory negligence is 
dependent on a single fact, and, on the contrary, it is to be determined 
by a consideration of all the relevant surrounding circumstances. 

One fact, separated from others, may have little or no bearing, and 
by the process of elimination, all ground for the contention that negli- 
gence exists on the part of the plaintiff or defendant may be removed, 
n hen, if all the circumstances are considered together, the inference of 
negligence is manifest. 

We do not, therefore, approve the practice of making single instances 
the basis of instructions, although sometimes permissible, but if there 
is error in the instructions giren by the court, and the subject of excep- 
tion, it is immaterial, because, in our opinion, the plaintiff is guilty of 
contributory negligence on his own evidence, as he admits that he left 
a place of safety at the end of the boxcars and walked a distance of 
eight feet, on  a clear day, on to a track, where he knew trains were 
constantly passing, when he was enveloped with smoke, an obstruction 
that would be removed in a moment, and when he says "I waited until 
the northbound train had passed before I started across, and still the 
smoke was settled around there so I could not see," and again: "I walked 
across slow; I looked down the track as soon as I stepped out from 
behind the boxcars; I walked straight across; the train was so close to 
me i t  hit me by the time I walked the distance between the sidetrack and 
the southbound main-line track. I could not see it for the smoke." 

One  rho roluntarily goes on a railroad track, where the view is unob- 
structed, and fails to look and listen, cannot recover damages for an  
injury, which x~~ould have been avoided if he had done so. 

The duty to look and listen may be qualified by obstructions and other 
circumstances, and when these appear the question of contributory negli- 
gence is ordinarily for the jury. 

He  is not required to look continuously when he has been misled by 
the failure of the company to give notice of the approach of its train, 

27-180 
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or where his a t t en t io~~  is rightly tlircctetl clse~liere, a ~ i d  he c a ~ ~ n o t  be 
~xpected to look in both dircctiol~i at the same time. 

These principles are establishctl by C'ooi,er I .  R. R., 140 K. C., 209; 
I u r n n n  7i. R. R., 149 K. C., 1 2 3 ;  F a ~ r i s  T .  R. R., 151 S. C., 483; Fanlz v. 
R. R., 135 X. C., 136; Johnson v. R. I?., 163 S. C., 431;  P e n n i n g e r  v. 
R. R., 170 N. C., 4 7 5 ;  P e r r y  c. R. R., at this ternr. and in o t h ~ r  cases, 
hut they arc not determinative of the present appeal, because in all of 
them, vherc obstructions n ere present, they n ere not temporay and 
fleeting, while in this case the plaintiff was prerented iron1 seeing the 
approaching train by the smoke of another train, which ~i-ould have 
been lifted or removed in a moment of time. 

If the plaintiff had a bandage across his eyes the lam would not 
permit him to mdli on a track, where he might reasonably expect a train, 
without removing it, and the smoke vas  as e f fcc t i~e  as the bandage 
would be in obscuring or blotting out the vision, for the time, and almost 
as easily and speedily gotten rid of. 

As said in Oleson v. R. R., 32 1;. R. A. (Ind.),  1 6 2 :  "Under the 
circumstances, it was his duty to wait in a place of safety until he could 
see and hear, and thus, with reasonable certainty, ascertain that no 
11-estbound train was approachii~g on the south track. If the obstruction 
had been of a. permanent character, the question would be a different 
one, hut  h ~ r ~  the smoke wis, as he knew, but a temporary obstruction; 
and, if he had but waited a few moments, he could have seen the ap- 
proaching train, and avoided the injury." 

I n  W e s t  I i e ~ e s y  Railroad C G .  c. Ezcan, 65 N .  J. L., 574, the plaintiff 
Tvas held to have been negligent in going upon a railroad track while 
LI clLt: - l ~ ~ i j e  . all: jiuokc of a trairi :ha: had jiist: passed dcp';\ed Ilirll t t . 1 ~ -  

porarily of the power to see clearly and hear distinctly. The plaintiff 
traveling along the street on foot in the day time came to the defendant's 
illtersecting railroad, which consisted of three tracks. H e  stopped upon 
the first track, which was not in use, for a freight train going towards 
his left on the furthest track to pass the crossing. This train made a 
i( tremendous noise," and emitted smoke which settled down upon the 

tracks. RThen the freight train had passed, then, knowing that the 
middle track was used for train coming from his left, he looked towards 
the left, and seeing nothing but smoke upon the track, and hearing no 
whistle or bell, he proceeded to walk across at  his usual gait, and was 
struck by train coming from the left on the middle track. After a reci- 
tation of these facts, the Court said: "From these circumstances it is 
apparent that the plaintiff, without any reason for haste, went upon the 
track when it was evident to him that he would neither see nor hear 
any train which he was aware might be approaching, and when the 
causes of his inability to see and hear were so fleeting that in a few 
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seconds they mould have gone. I t  seems indisputable that such conduct 
uas  negligent. I n  the exercise of reasonable prudence, a man could 
not expose his life to a peril ~.ihicll he knew might be imminent, if a 
delay of a few minutes -\.iould assure him of safety, unless impelled bp 
some motive of extreme urgency." 

The same principle is stated by the editor and annotator in the note 
to I1Vnlle.nburg v. Mo. P. R. Co., 37 1;. R. A. (N. S.), 144, as follo~rs:  
"It is negligence per se to attempt to cross a track hidden by the smoke 
from a passing train without waiting for a clear s~iev. Heaney  1.. 

Railroad Company ,  122 S. Y..  122; V e s t  Keresy Railroad v. Ezcan, 55 
N.  J. L., 574; L o r f z  v. Railroad Company ,  58 Hun., 271; Hocenden v. 
Railroad, 180 Pa., 244." 

The same doctrine is laid domn in 22 It. C. L., 1033, and in numerous 
other authorities, some of which are referred to in the cases cited, and 
being in our opinion just and based upon reason, we must apply it. 

We have come to this conclusion on the facts of this case, and after 
considering the different cases in our reports in which recoveries were 
sustained in behalf of plaintiffs, which we have no disposition to disturb. 

No error. 

CLARK, C. J., dissenting: The defendant was maintaining three 
tracks in the street of Reidsville. The injury of the plaintiff was caused 
by the defendant, and at a much-used crossing of the street from the 
office of the Edna Cotton Mill. On the western track there was a string - 
of freight cars, reaching to a considerable distance north of the crossing, 
impeding observation of any train coming from the north domn the 
middle track. When the plaintiff reached this much-used crossing, he 
found a long freight train passing on the easternmost track going north. 
He  waited until that train had passed. H e  testified that then he looked 
in both directions, i. e., north and south, "to see if there was any ap- 
proaching train; that he saw none; that he heard no signal by whistle 
or bell or any other signal; that he was near enough to have heard such 
had any been given of the approach of a train; that seeing no train 
approaching, and hearing no signal, he started to cross the track when 
an engine on a train approaching from the north, without giving any 
signal, struck and seriously injured him." H e  says his view of the 
approaching engine was obscured by the long line of cars on the western 
or industrial track, and that it was further somewhat obscured by the 
dense smoke emitted by the train going north. 

I f  it were conceded that the plaintiff was negligent in going upon the 
middle track to cross until the smoke had entirely cleared away, still 
it has been the uniform rulings of this Court heretofore that when there 
is negligence on the part of the defendant, as the jury has found in this 



420 I N  THE SUPREME COURT. [I80 

case, and contributory negligence by the plaintiff, i t  is error not to 
submit to the jury the question as which was the proximate cause of 
the injury. 

I n  this case the defendant was using three tracks upon the street. 
The plaintiff was crossing at  a much-used crossing from the cotton mill, 
the kno~vledge of aliich required of the defendant extra care in  giving 
signals. This caution was more than usually required in this case, 
because the western track was occupied by a long string of freight cars 
standing thereon, and the train passing on the eastern track had cast 
a detm x-olume of smoke calculated to obscure the approach of the train 
from the north on the middle track. Both of these facts were apparent 
to the engineer of the train coming from the north on the middle-track, 
and made it incumbent upon him to sound the whistle, or ring the bell, 
or both. Furthermore, it was the grossest negligence of the company 
itself that at such much-used crossing it did not have an automatic gong, 
operated by the wheels of the train, nor any bars to be let down by a 
q u a d ,  placed at  that point to protect the public in using such crossing. 

The plaintiff testified that he looked both ways before attempting to 
cross the middle track, and seeing nothing, and hearing nothing, he was 
0x1 his way across the track and was struck by the southbound train, 
xhich approached unseen and unheard. How far the plaintiff was 
quilty of negligence by proceeding without waiting until the string of 
cars on the track were moved or until the smoke had entirely lifted, was 
for the jury to decide, and not the court. And even if he was negligent, 
it was for the jury to say whether the proximate cause was not the 
failure of the defendant to give signal by whistle and bell or gong which 
i\ ULLX Zit\ e p ~ e \ e ~ i t e d  rhe piaintiir" attempting to cross the track when 
after looking both ways he neither saw nor heard any approaching 
train. 

This was the last cause, and therefore the proximate cause, of the 
injury. Besides, under the principle laid down, in  Troxler v. R. R., 124 
K. C., 191, and Greenlee v. R. R., 122 N. C., 977, the failure of the 
railroad to have automatic gongs and bars, at much-used crossings across 
a public street, was "negligence per se continuing up to the time of the 
injury, and therefore the causa causans," because if used up to the very 
last moment, even when the plaintiff was about to step upon the track, 
this would have caused him to draw back and save himself. And hence 
the negligence of the defendant, as a matter of law, was irrebutable. 

Long ago the Corporation Commission was empowered, Laws 1907, 
ch. 469, now C. S., 1049, to require the abolition of grade crossings. 
This has not been done in this case, but none the less it was incumbent 
upon the defendant at this much-used crossing of a public street (where 
the defendant was operating three tracks) to at  least install automatic 
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gongs or to have a guard and bars for the protection of the public. And 
when, in addition to the omission to do these things, the defendant has 
obscured the view by a string of empty cars on the western track, and 
by a cloud of smoke from the passing train on the eastern track, and the 
engineer of the southbound train on the middle track failed to give 
signal of that approach by whistle or bell, it mas clearly error not to 
leave to the jury the question as to whether such accumulation of negli- 
gent acts by the defendant or the act by the plaintiff was the proximate 
cause. 

Furthermore, it was error to charge the jury that the presence of the 
empty cars on the western track, 75 feet from the crossing in the direc- 
tion of the oncoming train was "not material upon any aspect of the case, 
and did not tend to show negligence on the part of the defendant." The 
plaintiff testified that the presence of the cars on the sidetrack impeded 
his viem of the oncoming train. Whether it did so or delayed the 
passing away of the smoke left by the other train, the presence of the 
said cars there and the smoke both tended to prore negligence on the 
part of the engineer of the southbound train in failing to give signal by 
mhistle or bell, and hence were material circumstances for the considera- 
tion of the jury on the question of proximate cause. 

The judge charged the jury that "uriless the smoke was so thick and 
heavy that rhc train that struck the plaintiff could not be seen by him, 
that they should find that the plaintiff was guilty of contributory negli- 
gence though there lvas no signal or warning given of the approaching 
train." Without learing it to the jury to say what was the proximate 
cause of the injury, whether this contributory negligence, or the multi- 
plied acts of negligence, above enumerated on the part of the defendant, 
he entered judgment on such defectire verdict. 

Singidarly enough, while the ch'arge of the court instructed the jury to 
find the plaintiff guilty of contributory negligence, "unless the smoke 
was so thick and so henry that the train was obscured and could not  be 
seen by him," the opinion of this Court affirms the judgment below upon 
the directly opposite ground that the plaintiff was guilty of contributory 
negligence "if he went upon the track when the smoke was so thick and 
heavy that he could not see the train." 

The plaintiff lost the case below by the viem of the trial judge that 
unless the smoke was so thick and dense that he could not see the train 
the plaintiff caused his own injury; and he loses in this Court because 
the majority think that if the smoke was so thick and dense that he could 
not see the train he was guilty of contributory negligence, which makes 
the charge erroneous. 

I n  neither view has the jury had any chance to find the facts; and all 
consideration of multiplied instances of negligence of the defendant 
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have been p u t  out  of sight, and  i n  both courts it h a s  been held a s  a 
mat te r  of l a w  ( b u t  f o r  dircctly opposite reasons) t h a t  t h e  plaintiff w a s  
gui l ty  of contributory negligence, and  t h a t  th i s  mas the  proximate cause 
of his  in jury .  

SALISBURY AND SPENCER RAILWAY COMPANY AND NORTH CARO- 
TJINA PUBLIC SERVICE COMPANY v. SOUTHERN POWER COMPANY. 

(Filed 24 November, 1920.) 

1. Evidence-Motions-Inspection Before Trial-Writings-Corporations 
-Public-service Corporations-Statutes-Constitutional Law. 

Where the issue in an action involves the question as to whether a 
public-service corporation, furnishing electric power to other such com- 
panies for distribution and resale, discriminates in  i ts  charges against the 
plaintiff, a motion in this cause. under the provisions of Pell's Revisal. 
1666, with affidavits, etc., asking that  the defendant furnish plaintiff 
copies of certain specified contracts which the defendant has made with 
other consumers under the same or substantially similar conditions, is the 
proper remedy, and the allegations a re  not objectionable upon the ground 
that  the matters alleged a re  insufficient to  warrant the order, for that  the 
contracts a re  immaterial to the proper determination of the issues in- 
volved. 

2. Same-Court's Discretion-Appeal and  Error. 
A motion under Pell's Revisal, 1656, that defendant, a public-service 

corporation, furnish plaintiff copies of certain contracts in order to show 
a n  alleged discrimination against the plaintiff, in rates charged other 
coiisiiiiiei-s ilistributu~s uf dt&riciiy, atc., i b  aciciresaaci iu L i l t :  suuuci 

legal discretion of the trial judge, and in the absence of evidence of his 
abuse of such powers, not reviewable on appeal. 

3. Corporations-Public-service Corporations-Discrimination-Courts- 
Inherent  Powers--Corporation Commission-Electricity. 

The courts have inherent power to enforce, by mandamus, a public- 
service corporation to perform its public duty to furnish electricity among 
its customers without discrimination a s  to  rates or charges, independent 
of the powers conferred on the corporation commissioners, whose au- 
thority i s  to fix indiscriminative rates;  'and the objection that  this com- 
mission has not established the rates on the subject is without force when 
the public-service corporation has contracts with other like customers, 
for the lowest rate of charges therein' will automatically take effect a s  
the proper charges to be made. 

4. Corporation Commission-Courts-Discrimination-Public-sice Cor- 
porations-Rates and  Charges. 

The Corporation Commission has no power or authority to fix rates of 
charges for a public-service corporation discriminative among its custom- 
ers for the same or substantially similar service, and in the event of such 
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discrimination. relief will he afforded by the court in the eserciqe of their 
inherent jurisdictional powers over the subject. 

5. Same-Public Service-Evidence-Statutes-Motions. 
Where public-service corporations have dedicated property to the public 

for the r e d e  of it.: electric current to the 1)ublic-ierrice corl~oratiori.;. 
a motion (Pell's Revisal. 1636) for it to fumish copie.: of contracti i t  is 
alleged to have made ~vith others for a diicriminatint. late of chnrqes 
against the plail~tiff for the wrne or similar cerrices. is material to the 
issue, not only upon the question of unlawful discrimination, but n l i o  
upon the question as to whether. in fact, the defendant had so dedicated 
its property to the public uze. 

APPEAL by defendant from an order of R a y ,  J., made at September 
Term, 1920, of G ~ I L F ~ R ~ .  

A. L. Brooks, L y m  iC. L!jnn, and Roberson & Dalton for plalnfiffs.  
Cansler & Cansler, B1~oadlz7~rst R. Cox, ITr. P. B y n u m ,  and TI.'. S. O'B. 

Robinson, Jr.,  for defendant .  

Bnows,  J. This is an appeal from an  order made in  the cauqe re- 
ported 179 S. C., 19 ,  rehearing p. 331. I t  was decided in that  case tha t  
the defendant is a public-service corporation, enjoying the right of 
eminent don~ain  in Yorth Carolina, and that i t  may be compelled to 
furnish the electric current to the plaintiff and other customers vithc+ut 
unjust discrimination. It has been further held that  a mandamus  lies 
to compel the defendant to continue furnishing current to the plaintiff4 
a t  the same rate that  the dcfendarit furnishes i t  to other customers x-ho 
are similarly situated v i t h  the plaintiffs. The  motion of the plaintiffs 
to require the defendant to furnish then1 copies of certain specified con- 
tracts which it is clainlcd the defendant has made with other customers 
under substantially siniilar conditions, and is  based upon section 1656 
of Pell's Revisal, and is fou~ided upon an affida~it, the verified complaint, 
and the t ~ v o  prerious opinions rendered by this Court i n  this case. 
Plaintiffs aver that  these contracts, if produced, will show an  nnjust  
discrimination as to rates, and will e n a h l ~  plaintiffs to establish their 
allegation that the defendant is unlavifully d i s c r i m i ~ i a t i n ~  against them. 

Tha t  the plaintiffs are proceeding properly by petition in  the cause 
to obtain the order is well settled. Just ice v. B a n k ,  83 X. C., 11 ;  i n  
E r a n s  z>. R. R., 165 S. C., 416, the Court, construing this statute, said:  
"The power of the Court to order the production of a paper under this 
statute is indisputable, but i t  must be a paper which contain? evidence 
pertinent to the issue. . . . I f  i t  is a paper-writing which is perti- 
nent to  the issue, then the matter of ordering its production i s  confided 
by the statute to the sound discretion of the judge of the Superior Court, 
and his ruling mill not be reviewed here." 
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The defendant insists that the judge below erred in requiring copies 
of these contracts to be furnished plaintiffs, upon the ground, (1) that 
the affidavit and motion does not set forth sufficient facts to warrant 
the order; and, (2 )  that even if the affidavit be sufficient, the contracts 
are not material to the proper determination of the issues involved. 

The learned counsel for defendant contends that these contracts relate 
to the question of rates which i t  is charging other consumers; that the 
courts have no authority to fix rates; that the question of discrimination 
in rates is one solely for the Corporation Commission; and that the 
courts cannot afford relief in this case. To these contentions plaintiffs 
reply that they are not seeking to have the court fix rates, but are willing 
to accept the rates which the defendant has already fixed by its own 
written contracts with other consumers of current similarly situated. 

The plaintiffs further contend that the defendant has filed a statement 
with the Corporation Commission denying that i t  has any right or 
authority to fix the rates between i t  and consumers of current, such as 
the plaintiffs', and that the Corporation Commission has failed to pre- 
scribe any rates, leaving the defendant free to charge every consumer 
whatever i t  pleases for current, and that these contracts now in existence, 
when produced, will demonstrate that the defendant is unjustly dis- 
criminating against the plaintiffs. 

Thc complaint in this case avers that the defendant is operating unre- 
strained by governmental control, and denies the right of both the Corpo- 
ration Commission and the court to prevent its making and enforcing 
its own contracts for current, and that i t  is charging first one customer 
and then another different rates for the same or substantially similar 
,,,,,,,, XT- -..Ll:- -----.-- ---- -.--A:--- 
vvA " A. " I,UVub-ncA " L V l p l  abIUl1 c~lgtiged ~ I I  ULLC e111pIuylue11i 
can successfully sustain such a position. The court possesses ample 
power to prevent discrimination in rates by all public-service companies, 
and it cannot be doubted that mandamus will lie to compel the defend- 
ant to furnish its service to the consuming public without discrimination. 
This power is inherent in the courts, and exists independent of the 
corpo&tion Commission, or even statutory law. I t  ii derived from 
the common law. 

This conclusion is forcibly stated by Hr.  Justice Brewer in his opinion 
in  Jfissmri P. R. Co. v. Larabee Flour Mills Go., 53 U. S. Law Ed., 
359. That was likewise a case of mandamus instituted i n  the State 
courts. I t  is there said: "While no one can be compelled to engage in 
the business of a common carrier, yet, when he does so, certain duties are 
imposed which can be enforced by mandamus or other suitable remedy. 
The Missouri Pacific engaged in  the business of transferring cars from 
the Sante Fe track to industries located a t  Stafford, and continued to do 
so for all parties except the mill company. So long as it engaged in  
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such transfer it mas bound to treat all industries a t  Stafford alike, and 
could not refuse to do for one that  which it was doing for others. S o  
leqislati~e enactment, no special mandate from any commission or other 
ndrninisfrafice board, was necessary, for t h e  duf?y arose from fhc fact 
that it was a common carrier. This  l i e s  a f  the foundation o f  the lazc 
o f  common carriers. Whenerer one engages in that business, the obliga- 
tion of equal service to all ariseq; and that obligation, irrespective of 
legislative action or special mandate, call be mforced by the courts. 
Keither is  there any significance in  the absence of a rpecial contract 
between the 3Iissouri Pacific and the mill company." 

Jusfice Connor, speaking for the Court i n  Garrison I > .  R. R., 130 
N. C., 553 ,  quotes n i t h  approval the forcgoillg opinion. and adtlr : "In 
no possible form can this fu~ldamental  t ruth he eradcd. I t  is a 'thing 
fixed' in the common la\\-, enforced by both common l a v  and statutory 
rcmcdies, its violation denounced aq criminal, and. sitbjccted to scutrt. 
puni~lirnent. We callliot pcrniit any depi~r t~l r ( l  from i t ,  110~vc\(>r per- 
s r i a s i r~  the reasonr assigned may hc for tloi11~ .o." 

The fact that thc Corporation C " o m i n i ~ ~ i o ~ i  liaq tlir po rc r  : L I I ~  all- 
thority to fix the rates a t  which thc tlefentla~lt ihnll -v11 its t4nrrtwt ari(l 
electric merpy to all consumers connecting n i t h  its lincs in  no  vise pre- 
cludes the courts from preTentiilg the tlcfrlitlant from rnalii~lg ~ ~ n l a n f u l  
discriminations in ratcs charged for the wmc, or quhstantinllv similar 
service. The  Corporation Conlmission itsclf ha5 rio pon-cr to authorize 
such a discrimi~lation, and if i t  appcars to the coi r t  that a n  11111arvfnl 
discrimination exists. it  can be corrected 11. ~ n n n d a m l i r  \vitl~oiit rcparcl 
to whether it resnlts from a contract imposed 1-)y thc defentlant directly 
or otherwise. MTl-iile the court will not fix ratcs. it d l  rcviclr- the 
Corporation Commission itself if it  should unjustlp discriminate. 

The contention of the defendant that  such matters are for the Corpo- 
ration Commission was expressly denied by this Court in TT'alls T .  S fr ick-  
land 174 N. C., 209. That  was l ikewiv an action for mandamus, and 
the sole question presented to the Court was: "The defendants excepted 
and appealed, upon the ground that  telephone companies being subject 
to the control and regulation of the Corporation Commission, the courts 
have no jurisdiction of the action." 

X r .  Justice Allen, delivering the opinion of the Court, says : "The 
error i n  the position of the defendants is in failing to distinguish be- 
t~ reen  the regulation and control of telephone companies, which, as to 
individuals and corporations, are committed by statute to the Corpora- 
tion Commission (Rev., 1096; ch. 966, Laws 1907), whether exclusively 
so or not we need not say, and the refusal to perform a duty to the 
plaintiff, arising upon facts that  a re  established." 
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R. R. c. POWER Co. 

I t  thus appears that this Court has declined to abdicate its jurisdiction 
and authority in  such cases to deal with "thc rrfusal to perform a cluty 
tc the plaintiff arising upon facts that are cstahlishcd." 

The plaintiffs, both in their verified complaint and in  their affidarit 
in snpport of this motion, aver that these contracts will establish the 
fact that the defendant is now selling current to other consumers unrler 
the same, or substantially similar conditions, at  a l e ~ s  price than it is 
charging the plaintiffs. I f  this be so, the evidence is x r y  material, and 
the plaintiffs are entitled to have copi<,s of same. ,I number of the 
contracts appear to be be t~wen  defendant and other utility companies 
and niunicipalities purchasing current for resale, as are the plaintiffs. 
Aide from the issue as to discrimination in  rates, thew coiltracts a re  
material as tending to support plaintiffs' allegation that the defendant 
has dedicated its property to the use of other public-service corporations, 
x~hich are reselling current to the consuming public. To  illustrate: 
The parties hare  put directly in  issue a contract between the defendant 
and the Southern Utility Company, the plaintiffs alleging that not only 
does this contract show an unlawful discrimination in  rates, but that i t  
also establishes that  the defendant has dedicated its property to the 
service of that utility, which i n  turn is serving the cities of Charlotte, 
Winston-Salem, Reidsville, and other towns and cities in South Carolina. 
I f  such a contract as plaiAtiffs allege exists, there can be no queition 
of its materiality upon the issues arising in this case. 

The law governing the powers and duties of the court with relation to 
granting relief against unjust discrimination in rates was very fully 
discussed and determined by this Court i n  Lumber Co. v. R. R., 141 
:<. C., 173. i n  that case the pialntlfi sought to recover the difference 
between $2.50 per thousand charged for hauling logs and $2.10 charged 
other shippers for the same service, under substantially similar condi- 
tions. The Court there adopted the lowest rate as the governing rate, 
and plaintiff was allowed to recover the difference. 

Plaintiffs in  the present case arer that a similar pract ice~is  engaged 
in by the defendant, and i t  seeks by a mandamus to prevent the dis- 
crimination by requiring the defendant to charge i t  the same rate which 
i t  has already established for other consumers taking current under 
substantially similar circumstances. Such practices are unlawful, and 
tlie remedy is at  the election of the party injured. I n  R. R. case, supra, 
the shipper elected to wait and sue for the difference paid, while here 
the plaintiff has elected to seek a mandamus to prevent the unlawful 
discrimination, and thus avoid a multiplicity of suits. h learned Eng- 
l k h  judge has recently very aptly said that  the modern business world 
has a right to expect the courts "to be service stations and not repair 
shops.') 
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Justice Connor, in delivering the opinion of the Court in the R. R. 
case, supra, quotes with approral an editorial note in the Harvard Law 
Review, Vol. XIX,  No. 6, page 453, as follows: "It has been remarked 
many times that the common law may br relied upon to meet, by the 
continual development of its fundamental principles, thc complex condi- 
tions created by the constant erolution in the industrial organization. 
One of the most striking of modern instances of this capacity of growth 
in the common law is the astonishing progress in the working out of the 
detail of the exceptional law g-overnini the conduct of public callings. 
Po dependent are all commcrcial activities upon adequate service by the 
great companies which concluet these public employments, that the gen- 
eral situation demands the stern code that all who apply shall be served 
with adequate facilities for reasonable c.ompensation, and without dis- 
crimination. Enforcement of all branches of this law is necessary at  
all times; but the commercial community is most interested today in the 
prevention of personal discrimination. I t  is established now, past all 
qualification, that it is the duty of the common carrier to serve all alike 
who may ask the same scrrice, so that all shippers from a given point 
may compete with each othcr in distant markets upon equal terms. 
For i t  is now recognized that the slightest differences in the rate may 
result in the long run in building up one concern and in ruining its 
rival." 

This Court, in the same case, in discussing the procedure by which 
the Court mould determine what was an unjust discrimination, and what 
rste the complaining party should pay, quotes with approval the lan- 
gnage of Lord I fa ther ly  in Directors, etc., v. Evershed, 3 App. Cas., 
1020, as follows: 'Ldecording to the strict meaning of the acts of Par-  
liament as interpreted by the decisions, from the very moment that the 
cumpany charges A. a given sum when B., another person, comes to the 
company to have the same service rendered under the same circum- 
stances, he cannot be charged one farthing more than has been charged 
A.; he can only be charged precisely what the act authorizes the company 
to charge, namely, that which has been charged others, and the moment  
the directors take o ~ z  then~selves  t o  charge less t o  another person, t h e y  
mus t  charge less to him, too." 

This well recognized principle of law has already been correctly qtated 
by this Court in this case, by the Chief Justice, 179 N .  C., 34, where i t  
is said: "11 will not be difficult for the Court, upon the hearing, to 
determine the lowest rate chorged by the defendant for current and 
power furnished cotton mills, factories, municipalities, or other 
service companies, under the same or substantially similar conditions. 
The lowest rate thus established will automatically become the proper 



42 8 I N  T H E  SUPREME COURT. 

rate to be charged the plaintiffs for such service; otherwise the defend- 
ant will still be unlawfully discriminating against the plaintiffs." 

By the application of this doctrine, the Court does not fix defendant's 
rates, but simply adopts the lowest rates which the defendant power 
company itself has fixed for the same, or substantially similar service. 
Plaintiffs are not asking a lower or different rate from that now given 
other consumers under similar conditions. ' This does not interfere with 
defendant's applying to the Corporation Commission at  any time to fix 
the rates i t  shall be permitted to charge these plaintiffs and other con- 
sumers of current receiving such service, but neither the commission nor 
the defendant can fix rates that unjustly favor one consumer over 
another. The courts are always open to prevent this kind of discrimina- 
tion, and manifestly, the only way to prevent discrimination is to require 
the defendant to furnish current to these plaintiffs at  exactly the same 
price i t  has fixed by contract to other consumers under substantially the 
same circumstances. 

As to the number of contracts to be furnished, the plaintiff should not 
demand more than is reasonably sufficient to establish their allegations. 
I t  is not for us to say what copies shall be furnished, for that is a matter 
which, under the statute as well as under the general principles of law, 
is left to the sound legal discretion of the presiding judge. Rank v. 
Newton, 165 N. C., 363. 

We fail to find any abuse of such discretion i n  the exercise of this 
power by the learned judge of the Superior Court, as the contracts called 
for are all apparently pertinent to the issues raised by the pleadings. 

The order of the Superior Court is 
Affirmed. 

J. L. HILL, ADMINISTRATOR OF R. B. HILL, DECEASED, v. SEABOARD AIR 
LINE RAILWAY COMPANY AND WALKER D. HINES, DIRECTOR GENERAL 
OF RAILBOADS. 

(Filed 24 November, 1920.) 

1. War-Railroads-Power-State GovernmentNational Government. 
The authority, where war exists, to exercise all those extreme sovereign 

powers under the rule,of war, recoknized by the civilized world, is vested 
in Congress by the Constitution of the United States, with all means, not 
prohibited, that are appropriate to that end; and where it, legally exer- 
cised, comes in conflict with a State regulation, the power of the National 
Government is paramount. 

2. Samdour t s -Conf l i c t  of Powers. 
I t  is within the peculiar province of the courts to see that the Federal 

and State Governments, in their original dual form, each exercise the 
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powers and duties solely apportioned to it, so rhat the one will not inter- 
fere with the other where it is supreme, and the courts, whererer possible, 
will adopt a rule of construction which mill prevent conflict between 
Kational and State authority. 

3. War-Railroads-Powers-Federal Government-State Government- 
Statutes-Venueorders of Director General. 

The act of Congress placing common carriers under the control of the 
United States Government as a mar measure, by providing that "actions 
a t  law or suits in equity may be brought by and against such carrier and 
judgments rendered as now provided by law; and in any action at law or 
suit in equity against the carrier no defense be made thereto upon the 
ground that the carrier is an instrumentality or agency of the Federal 
Government," does not conflict with our State statute as to renue in a 
civil action against the carrier, Rev., 424 ; and if the orders of the Director 
General, Nos. 18 and 18a. requiring all suits or actions against carriers 
to be brought in the county or district of the plaintiff's residence are not 
authorized by the act of Congress, they are void as in contravention of 
the State law. 

APPEAL by defendants from Fitzley, J., a t  January ,  1920, Criminal 
Term, of UNIOX, by consent. 

This is a n  action to recover damages for wrongful death caused, as 
alleged, by the negligence of the defendants, the Seaboard Air  Line Rail- 
way Company, and Hines, Director General. 

The  plaintiff was appointed administrator i n  Richmond County, 
where the intestate lived; the death occurred in  Anson County, and this 
action was instituted in  Union County. 

The  defendants moved that  the action be removed to Richmond or 
Anson for trial, relying principally on the following order of the 
Director General, known as Order 18, as amended by Order 18-a: 

"It is, therefore, ordered that all suits against carriers while under 
Federal control must be brought i n  the county or district where the 
 lai in tiff resides, a t  the time of the accrual of the cause of action, or  i n  
the county or district wherein the cause of action arose." 

The motion was denied, and the defendants excepted and appealed. 

Stack, Parker & Craig for plaintiff. 
Cansler CE C'ansler and Armfield & Vann for defendant. 

ALLEN, J. I t  is conceded that  this action is properly instituted in  
the county of Union under section 4,524 of the Revisal, which permits 
actions against railroads to be brought in "some county adjoining the 
county i n  which the cause of action arose," a statute enacted a t  the 
instance of the railroads and for their convenience, unless the statute is 
superseded by Order 18, as amended by Order 18-a of the Director 
General, above set out. 
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As said in A70rth Pac. Rjy. Co. c. lliortiz Dakota, 250 U. S., 135 : "The 
complete and undivided character of the war power of the United States 
is not disputable," and "When war exists the Government possesses and 
may exercise all those extreme p o ~ e r s  which any sovereignty can wield 
under the rules of v a r  recognized by the c idized world." Cooley Con- 
stitutional Law, 89. 

The power is, however, rested in Congress by the Constitution, ~ i ~ h i c h  
alone has power to declare ~i-ar  and to provide for its prosecution; all 
agencies act under its authoritg, and if ;here is a conflict between a 
State regulation and congressional authority. legally exercised, the power 
of the National Gorernment is paramount. S o r t h  Pac. By. Co. v. 
S o r l h  Dakota, supra. 

I t  is also true that what xas  said by Chief Justice ,VarshaZl, in X c -  
C d l o z ~ q h  7%. Xaryland,  4 Wheat., 316,  is applicable to the different 
po~i-ers of government. 

"Let the end be legitimate. Let it be within the scope of the Constitu- 
tion, arid all means which are appropriate which are adapted to that 
end, which are not prohibited, but consist ~ v i t h  the letter and spirit of 
the Constitution, are constitutional." 

These pririciples must, howerer, be considered in connection with our 
form of gorernment. 

"We have in this republic a dual system of go~ernment-Xational 
and State--each operating within the same territory and upon the same 
persons, and yet working without collision, because their functions are 
different. There are certain matters over which the Rational Govern- 
ment has absolute control, and no action of the State can interfere there- 
xi&, and there are others in which the State is supreme, and in respect 
to them the National Government is powerless. To preserre the even 
balance between these two governments, and hold each in its separate 
sphere, is the peculiar duty of all courts. . . . I n  other words, the 
two governments-National and State-are each to exercise their powers 
so as not to interfere with the free and full exercise by the othe; of its 
powers." X m t h  Carolina v. U.  S., 199 T;. S., 110. 

Let us then consider the order of the Director General, remembering 
that i t  is the duty of the courts to adopt a rule of construction which 
will prevent conflict between Kational and State authority, if possible, 
and that the Director General derives his power from the acts of Con- 
gress. 

The order requires actions to be brought "in the county or district 
where the plaintiff resides at  the time of the accrual of the action, or in 
the county or district where the cause of action arose," and while the 
Director General probably had in mind Federal Districts, i t  does no 
violence to the spirit and purpose of the order, which was to avoid 
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expense and the anno!-ance and inconr-cnimcc of har ing  ~ritnesses and 
parties carried to distant places, to hold that judicial districts are in- 
cluded, and if so, the c 0 u n t k ~  of Richmond, h s o n ,  and Union. being in 
the same judicial district, the action haq been brought in the "district 
where the plaintiff resides," and in the "district rrllercin the cause of 
action arose." 

B I L ~ ,  l i o ~ ~ e v e r  this may be, the act of Congress. aftcr placing carriers 
under Federal Control, expreqsly provides that "Actions at law on snits 
in equity niay bc brought by and a g a i n ~ t  such carriers, and jutlgrnerits 
rendered as now p r o ~ i d c d  by law; and in any action at l a v  or snit i n  
equity against the carrier, no defense be made thereto upon the ground 
that  thc carrier is an  instrnmcntality or agency of the Federal Gouern- 
rnent," and the action has been bronght as  was prorided b- l a ~ r  n-hen the 
act of Congress n a s  adopted, and the statute of the State cannot be set 
aside bv the order of the Director General not in accord with congres- 
sional action. 

There arc  very fen authorities dealing with thc question, but two of 
those relied on by the plaintiff are directly in  point, F ~ i e s e n  r .  R. R., 251 
F ,  8 i 5 ;  R. R. v. Lovlck,  210 (Tex.) S.  W., 283. 

I n  the first i t  was held that  "Under act of 21 Alarch, 1918, paragraphs 
8, 10, and despite section 9, held that  orders of the Director General of 
Eailroads, through ~ h o m  the President assumed control of the railroads 
pursuant to act 29 Augnst, 1916 ( C o n ~ p .  St., 1916, paragraph 197-a), 
that  suits against carriers while under Federal control should be brought 
in  the  count,^ o r  district where the plaintiff resided a t  the time of the 
accrual of the action, were not effective to so limit that  right, and where 
authorized by State l a r ,  a plaintiff might sue in a district other than  
that  i n  which he resided a t  the time of accrual of the action, upon a 
cause of action not arising out of the railn-ay company's duties as a 
common carrier," and in  the other:  "Orders No. 18 and 18-a of the 
Director General of Railroads, dated 9 and 18 April,  1918, i n  so f a r  as  
they require all suits against carriers under Federal control to be 
brought i n  county or district where plaintiff resides or resided a t  the 
t ime of the accrual of the cause or i n  the county or district  here the 
cause arose, is inconsistent with and contrary to this section, yroviding 
'actions a t  lam or suits i n  equity may be brought by and against such 
carriers and judgments rendered as  now prorided by law,' " 

I n  Wainright c. R. R., 183 F., 461, on which the defendant relies, 
the  Court declines to pass on the power to regulate actions in  the Sta te  
courts, which is the question before us. 

I n  our opinion there is  no error. 
Affirmed. 
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HEKRY NESTELL v. C. B. BARLEY. 

(Filed 24 November, 1920.) 

1. Courts-JurisdictionJustices' Courts-Contract-Breach-Torts. 
Rev., 1419, passed in conformity with our State Constitution, Art. IV ,  

see. 27, confers jurisdiction on the justice's court over an action to recover 
unliquidated damages for breach of contract when the principal sum 
demanded does not exceed two hundred dollars; and such is not disturbed 
by elements of false warranty and deceit being also involved, on the 
ground that over an action sounding in tort such jurisdiction is limited to 
a recovery of not exceeding fifty dollars. 

2. Same-Summons-Amount Involved. 
The amount demanded in the summons controls the jurisdiction in an 

action upon contract in a justice's court, and, when the debt is claimed 
in a larger sum, the creditor may remit the excess, over two hundred 
dollars, in which event the jurisdiction as to the amount involved will be 
upheld. 

CIVIL SCTIOK, tried on appeal from a justice's court before Lane, J., 
and a jury, at  May Term, 1920, of MECKLEKBURG. 

The action is to recover the sum of $200 for breach of contract of an 
alleged express warranty in sale of mule by defendant to plaintiff. The 
summons returnable to the justice stated $200 as the sum demanded for 
the alleged breach of contract. On denial of liability there was judg- 
ment of $200 damages in the justice's court, and on the trial in the 
Superior Court, the jury rendered the following verdict: 

"1. Did the defendant guarantee the mule described in the complaint 
to be sound and all right; that he would make good any loss to the 
p1a;r~iilT hy reason of any defect in  the muie Z Answer: 'Yes.' 

"2. Did the defendant fail to carry out the terms of said agreement? 
-4nswer : 'Yes.' 

"3. What damage, if any, is plaintiff entitled to recover? Answer: 
($200.) ), 

Judgment on the verdict for plaintiff, and the defendant excepted and 
appealed, assigning for error that the justice had no jurisdiction of the 
action. 

T.  L. Kirkpatrick and W .  L. Marshall for  plaintiff. 
J. D. McCall for defendant. 

HOKE, J. Our Constitution, Art. IT, see. 27, in express terms confers 
upon justices of the peace jurisdiction, "under such regulations as the 
General Assembly shall prescribe," of civil action founded on contract, 
"wherein the sam demanded shall not exceed $200," etc. The statutes 
applicable, .Rev., 1419, et seq., establish the regulations for the trial of 
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s:ich actions before a justice and others specified in the constitutional 
~ r o ~ ~ i s i o n .  I n  construing these regnlntions, our Court has uniformly 
Iwld that in action for breach of contract involving a claim for unliqui- 
dated damages, the jurisdiction and the amount demanded is determined 
as stated by the sum namcd on the summons. And in other cases, though 
thc sum demanded or really involred in the issue should be in  excess 
of $200, the justice's jurisdiction may bc upheld when a remitter has 
bcen entered in apt time, as provided in Rev., 1421. Teal v. Templeton, 
1-19 K. 0.) 32, and cases cited. 

The objection insisted on for defendant that this is an action for deceit 
and false warranty, constituting a tort, and which the jurisdictional 
arnom~t for a justice's court is restricted by the Cohstitution to $50, 
cannot be sustained. A perusal of the record showing that the suit is 
for breach of an espress contract of warranty, instituted and maintained 
thronghout as such by plaintiff, in which the amount demanded in the 
s~~nirnons is  $200. And though the elements of false warranty and 
deceit are also presented, this would not interfere with the prosecution 
of the present action, where the facts show that suit for breach of con- 
tract is maintainable. Stroud v. Ins. Co., 148 N .  C., 54; Manning v. 
Fountain, 147 N .  C., 18; Parlcer v. Express Co., 132 N.  C., 128. 

We find no error in the record, and the judgment for the plaintiff is 
affirmed. 

No error. 

FRA4NCES CAMPBELL BROWN AND LAURA MORRISON BROWN, BY 

THEIR NEXT FRIEND, MRS. ELLEN C. BROWN, v. MORRISON BROWN, 
ADMIXISTRATOR C. T. A. OF LAURA M. BROWN AND BEDFORD BROWN. 

(Filed 24 November, 1920.) 

1. Wills-Devise--Power of Sale--Words and Phrase+Synonymous 
Terms. 

Where the testator "advises" his executors to sell all of his houses to 
make an equal division among his children, excepting his home place, 
which he "wishes" a certain son "to own": Held,  by the use of the word 
"advise," a discretionary power was given the executors to sell the houses, 
excepting the "home" place, which was to go to the son, under the terms 
employed, "wishes" him "to own," the intent of the testator being to use 
these terms, "advise" a s  a discretionary power to sell, and "wishes" the 
son "to own" as  synonymous with the word devise. 

2. Wills-Interpretation-IntentEq~iity-Election-DevisEqual Dis- 
'tribution. 

A devise of the testator's "home" place to  a son, expressing that  there 
should be an equal division of all of his other lots among his children, 
and that  the son so designated had been liberal in' aiding him svith money 
28-180 
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in "considerable" amounts: Held, the son may elect to cancel the indebt- 
ednec;s and take the fee to the "home" place under the will, it appearing 
that thiq construction n70uld practically or more nearly carry out the 
testator'i intent to equally divide his property among his children. 

CIVIL ACTIOX, tried before B r y s o n ,  J., at October Term, 1920, of 
MECKLEXBYRG. 

The jury trial was waived and the matter submitted to the court. 
The question presented arises upon a construction of the will of Laura 
M. Brown. From the judgment rendered the plaintiffs and the defend- 
ant Bdford  J. Brown appealed to the Supreme Court. 

E.  R P r e s t o n  f a r  p la in t i f f s .  
Il 'alfer Clark, Jr., for de f endan t s .  

BROWK, J. The part of the will of the testatrix under discussion is 
as follows : 

''1. I f  Morrison and Edmunds are living in distant States, I appoint 
Alfrcd and Bedford executors of my estate. 

"2. For equal division, I advise them to sell all the houses I own (14 
in number), except my home, 807 E .  dve., which I wish Bedford to 
own, as he has al~vays spent his money liberally helping me to improve 
it, and I owe him two considerable debts, one on the addition to the 
house, also the additional cost of the furnace, and the debt on the brick 
building on W. Fourth Street. The Fourth Street property, also Mc- 
Dowell Street property, is rising in value so that I trust that an equal 
division can be made. Before Alfred's marriage he advanced money to 
me to meet the interest on the debt of the old home, and also helped me 
settle ~ R Y ~ S ,  ~ n r l  ~rlvqnoeC1 F.nney tn hjr  hrntEPrg ill the kent 
up Morrison's life insurance (which was subsequently lost), and to com- 
pensate him, I made him a deed to one of the houses on W. Fourth 
street." 

His Honor adjudged upon the foregoing facts : 
'Tpon the foregoing facts, it is ordered, adjudged, and decreed that 

Bedford J. Brown is the sole owner in fee simple of that certain lot 
KO. 807 E. Avenue, Charlotte, N. C., known and described in the will 
as 'my home7 by Mrs. Laura Morrison Brown, testatrix, and that said 
'home place7 was devised to Bedford J. Brown in  full settlement of his 
share of the estate of Laura M. Brown, testatrix, and in  full settlement 
of all indebtedness of Laura M. Brown, testatrix, to Bedford J. Brown, 
up to the time of the making of said will, to wit, 11 August, 1916, the 
said debts being as follows: h note for $825.75, less a credit of $84, 
which note is dated 2 September, 1914, and a certain note for $219.46, 
dated 1 October, 1914; and a debt of $401.46 on Fourth St. property, 
making a total of $1,362.67." 
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The will is inartificially drawn, but me think the intention of the 
testatrix is manifest that her son Bedford should take the home place. 
I t  is trbe the word "derise" is not used, but the words "I wish Bedford 
to own" are tantamount to saying, "I give and devise" to him. Where 
the intention is manifest to confer an estate in property upon a devisee 
any word may be construed to have that effect which in  common parlance 
would not appear to do so. 

Thus the word "lend" is construed to mean "give" or "devise," where 
the meaning is apparent. Jarman v. Day, 179 N. C., 318. 

We think it is apparent that the testatrix intended to give her son 
Bedford the home place in full discharge of her indebtedness to him, 
and he is put to his election as to whether he will take the property or 
not on those terms. The total indebtedness to the defendant Bedford 
is found to be about $1,900. I t  would be impossible to make anywhere 
near an equal distribution of the property unless this construction Tvas 
put upon the will. 

According to the findings of fact, if Bedford should receive the home 
place valued at  $10,000, and the payment of the indebtedness of the 
testatrix to him, Bedford would receive some $12,000, while each of the 
other heirs would receive only some $5,000. . 

But if Bedford receives the home place, and the indebtedness of testa- 
trix is canceled, he will receive approximately $8,000, and the each of 
the other heirs approximately $6,000. 

His Honor adjudged that the will does not confer the power of sale 
upon the executors. I n  this we think the court erred. The language 
of the will is, "I appoint Alfred and Bedford executors of my estate. 
For  equal division I advise them to sell all the houses I own (14 in  
number), except my home," etc. 

We think it mas the plain intention of the testatrix to confer upon her 
executors the power to sell the property in order to make an  equal divi- 
sion upon her children. I t  would be impossible for the executors to sell 
the property at  all, there being no indebtedness, unless the words of the 
will are given some effect. 

We are of opinion, however, that the word "advise" does not convey 
a psi t ive  direction to sell. I t  leaves discretionary with the executors 
as to whether they will sell and divide proceeds in accordance with the 
terms of the will or leave the property for actual partition among the 
devisees. 

Affirmed. 

CLARK, C. J., did not sit on tne hearing of this case. 
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T. M. BARSHARDT v. EBST SVENCE DRUG COMPANY ET AL. 

(Filed 24 November, 1920.) 

1. Motions-Special Appearance-Merits. 
A defendant entering a ~pecial appearance for the purpose of dismissinq 

the action must confine hiplrelf to jurisclictional grounds, and to obtain 
the protection of his special appearance lie must not plead to the merits 
of the cause or waive the court's jurisdiction by asking any favor, such 
as  a continuance, or the like. 

2. Courts-Amendments-Parties-Justices' Courts-Superior Courts. 

The court mag allow an amendment to procecs and pleadings, within 
its statutory power, either before or after judgment, to correct a misnomer 
of parties or a mistake in any other respect, by inserting other material 
allegations when they do not substantially change the claim or defense; 
or to make the pleading or proceeding conform to the facts proved. Pell's 
Revisal, see. 507; and especially so in the Superior Court on appeal from 
a justice of the peace. Rev., 1467 (Rule 11) .  

3. Appeal and Error-Evidence-Superior Court-Discretion. 
The Supreme Court, on appeal, may not pass upon the weight or credi- 

bility of the evidence introduced on the trial of an action, and will not 
disturb the judgment appealed from where there is evidence to support 
i t ,  except for errors of law under exceptions properly taken and presented. 

4. Actions-Stay Bonds-Principal and Surety. 
The plaintiff may recover against the principal and surety on defend- 

antls.bond given to stay esecution, in accordance with the express cove- 
nant required by the statute. 

APPEAL from Lane, J., at March Term, 1920, of MECKLENBURQ. 

Clarkson, Taliaferro & Clarksm for plaintiff. 
J .  T .  Sanders for defendant. 

WALKER, J. This is a summary proceeding in ejectment to recover 
land held by defendant under a lease, which was commenced in the court 
of a justice of the peace and taken by appeal of the defendant to the 
Superior Court, where a judgment was rendered in favor of the plaintiff 
for the possession of the premises, rent, and costs. Defendant appealed. 

1. The defendant lost the benefit of his special appearance by moving 
for a continuance and pleading to the merits. This changed his special 
appearance into a general one. We said in Scott v. Life Asso., 137 
N .  C., 515 : "The Court will not hear a party upon a special appearance 
except for the purpose of moving to dismiss an action or to vacate a 
judgment for want of jurisdiction, and the authorities seem to hold that 
such a motion cannot be coupled with another based upon grounds which 
relate to the merits, and appearance for any other purpose than to ques- 
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tion the jurisdiction of the court is general." And again: "If the 
defendant invoke the judgment of the court in any manner upon any 
question, except that of the power of the court to hear and decide the 
controversy, his appearance is general," citing Gilbert v. Hall, 115 Ind., 
549. The Scott case, supra, has been cited and approved in  a number 
of late cases, and among them, 8. 2'. White, 164 N.  C., 408; School v. 
Peirce, 163 N.  C., 424. The following state substantially, but in some- 
what different language, the same principle: "A general appearance is 
entered in  a cause by the making of a motion which involves the merits. 
The same is true of a motion for a change of venue, for a continuance, 
or for an adjournment." 4 C. J., see. 32, page 1340. "Making a motion 
for a continuance is a step in the regular prosecution of the cause, and 
therefore constitutes a general appearance. This is so, although a t  the 
same time a motion to quash the summons or process was made". 2 

? 
R. C. L., 329. "The making, by a person in  a cause, of any motion 
which involves the merits, a motion for a change of venue, for a con- 
tinuance-constitutes a general appearance." 3 Cyc., 508. But it is 
immaterial ~vhat  kind of appearance was entered, as defendant was 
properly served with process, under the statute, so far as the ejectment 
feature of the action is concerned, and he clearly waived the protection 
of his special appearance, as to the money judgment, when he elected 
to ask of the court a favor upon the merits. H e  should have kept him- 
self strictly within the limits of the special appearance. This is the 
settled law, as the authorities are united in its favor. 

2. The court was well within its statutory power when it allowed the 
amendment of the process and pleadings so as to show the true names of 
the parties, there being nothing more than a misnomer, as they originally 
stood. The judge or court may, before and after judgment, in further- 
ance of justice, and on such terms as may be proper, amend any plead- 
ing, process, or proceeding, by adding or striking out the name of any 
party; or by correcting a mistake in  the name of a party, or a mistake 
in  any other respect; or by inserting other allegations material to the 
case; or when the amendment does not change substantially the claim 
or defense, by conforming the pleading or proceeding to the facts proved. 
1 Pell's Re~isal ,  p. 236, see. 507. The court, or judge thereof, shall, i n  
every stage of the action, disregard any error or defect in the pleadings 
or proceedings which shall not affect the substantial rights of the adverse 
party; and no judgment shall be reversed or affected by reason of such 
error or defect. 1 Pell's Revisal, p. 241, see. 509, and notes. And a 
liberal policy is pursued in cases appealed from the court of a justice of 
the peace, as will be seen by reference to the cases in 1 Pell's Revisal, 
cited under see. 507. I t  was provided by Rev., 1467 (Rule XI), that 
no process or other proceeding begun before a justice of the peace, 
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whether in a civil or a criminal action, shall be quashed or set aside, 
for the  ant of form, if the essential matters are set forth therein; and 
the court in which any such action is pending, shall have power to amend 
any warrant, process, pleading or proceeding in such action, either in  
form or substance, for the furtherance of justice, on such terms as shall 
be deemed just, at  any time either before or after judgment. L a n e y  a. 
,%!ackey, 144 Y. C., 632. The Superior Courts, in cases appealed from 
a justice's court, are especially required to be liberal in allowing amend- 
mmts, so that cases m i y  be triedupon their merits and no longer upon 
the technicalities of procedure. See the cases in the note to that section 
collected by Judge Pell. 

3. The motion for nonsuit was properly overruled, as there was 
evidence to justify the verdict of the jury. We have no jurisdiction 
to pass upon the merits of the e~idence or to review the findings of 
the jury, but only decide upon the law. The judge below may set aside 
the verdict if he considers it against the weight of the testimony, but 
we possess no such polver. 

41 The plaintiffs were entitled to judgment upon the stay bond against 
the principal and his sureties, for that is in accordance with their cove- 
nant as exuressed in it. 

We can find no error in the case on appeal or the record. 
No error. 

GEORGE E. PENKIPU'GTON v. TOWN O F  TARBORO. 

(Filed 1 December, 1920.) 

(For digest, see Kornegay v. Goldsboro, post, 441.) 

CLARK, C. J., dissenting. 

APPEAL by plaintiffs from Connor ,  b., heard at chambers, 9 October, 
1920, on case agreed, from EDGECOMBE. 

This is an action to restrain the sale of bonds at less than par, as the 
defendant mas authorized to do by an act of the General Assembly 
ellacted at the Special Session, 1920. 

There was a judgment in favor of the defendant, and the plaintiff 
appealed. 

Allsbroolc & P h i l i p s  for plaintif l .  
D o n  Gilliam and J .  L. Jlorehead for defendant .  
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ALLEN, J. This appeal is controlled by the decision in  X o r n e g a y  v. 
Goldsboro, at this term, and upon that authority the judgment is 

Affirmed. 

CLARK, C. J., dissenting: I n  this case the plaintiffs were taxpayers 
of Tarboro, who seek to restrain the commissioners of that municipality 
from selling at 94 the bonds of that municipality in violation of the 
general act, ch. 138, Laws 1917, which was passed, as recited in its 
preamble, as required by the amendment, see. 4, Art. V I I I ,  of the Con- 
stitution, adopted in Kovember, 1916. Section 30 of said chapter 138 
required that "IZ1l bonds of municipalities shall be sold by the governing 
body at not less than par." 

The governing body of Tarboro were endeavoring to sell these bonds 
at  94 by rirtue of a special act passed at  the special session in August, 
1020, notwithstanding the amendment to the Constitution required that 
all laws regulating the issuing of bonds, and the contracting of debts, 
should be enacted by general laws. The injunction against the sale of 
these bonds at less than par should have been granted. 

The question presented is identical with that discussed in K o r n e g a y  
v Goldsboro. and I cannot add to what I said in an opinion in that case, 
which I adopt in this. 

However, it is well to recall, as stated by J u d g e  B r o w n  in his opinion 
in  K o r n e g a y  v. Goldsboro, post, 441, that the policy of this State was 
clearly expressed in sec. 4, Art. V, of the Constitution, which provided 
that, "Until the bonds of the State shall be at  par, the General Assembly 
shall have no power to contract new debts or pecuniary obligations in  
behalf of the State, except to supply a casual deficit, or for suppressing 
invasions or insurrections, unless it shall in  the same bill levy a special 
tax to pay the interest annually." This was a very clear intimation that 
it will be contrary to public policy to sell the bonds of this State at less 
than par. 

The above amendment of 1916, see. 4, Art. V I I I ,  and the legislation 
enacted by the Legislature of 1917 in pursuance thereof, as above cited, 
were intended to protect the taxpayers of all the municipalities of this 
State by forbidding the sale of their bonds at  less than par. I t  is much 
to be deprecated that just now when we are on the eve of the issue of a 
flood of bonds for roads, schools, and other purposes (many, but not all, 
of which will be necessary) by the State, counties, and municipalities 
the intended and afforded by the above constitutional provi- 
sion, and the legislation thereunder, shall be held for naught by the bare 
majority of one vote in  this Court. The amendment was long debated, 
and its purport as a protection to the taxpayers against financial com- 
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binations, which would force the sale of these bonds at less than par was 
well understood when it was adopted by the people at the polls. 

The effect of this decision will be very great, for the taxpayers of our 
municipalities will now be left "to the uncovenanted mercies" of great 

u 

combinations of capital which can at will make money tight when these 
bonds are to be sold by the municipalities, and will retail them at far  
enhanced prices. The promoters of every cause who desire the issue of 
these bonds will be ready to yield to any demand for sales a t  far  less 
than par. For one, I cannot look upon the prospect without the gravest 
fear for the future consequences. 

I f  the 6 per cent bonds of such wealthy and prosperous towns as 
Goldsboro and Tarboro can thus already be forced down to 96 and 94, 
what will the bonds of less fortunate towns bring when the oncoming 
flood of bonds are issued? 

There is much credit due to Mr. Phillips for the very able and thought- 
f d  argument which he made in behalf of the observance of the constitu- 
tionalamendment which has been so recently adopted for the protection 
of the taxpayers in the municipalities of our State. 

BROWIT, J., concurs in this opinion. 

B. T. STARLING AND WIFE V. JAMES H. NEWSOM. 

(Filed 1 December, 1920.) 

Deeds and Conveyances--Rule in Shelley's C a s e H e i r s  of the Body- 
Estates. 

An estate to S.'"for life, and after her death to the heirs of her body 
in fee, to their only use and behoof," in the habendurn clause of the deed, 
conveys to S. a fee-simple estate, under the rule in Shelley's case, and 
the fact that this same language appears in the introductory part does 
not bring the case without the rule, there being no expression elsewhere 
in the deed to affect this interpretation. 

CONTROVERSY without action, heard by Crammer, J., a t  Fal l  Term, 
1920, of WILSON. 

From the judgment rendered defendant appealed. 

H .  G. Connor, Jr., and Bryce Little for plaintiff. 
W .  A. Finch for defendant. 

BROWIT, J. I t  appears that on 9 February, 1917, John A. Scott and 
wife executed to Susan Ida  Starling a deed for certain lands to said 
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Susan I d a  Starling '(for life, and after her death to the heirs of her 
body in fee, to their only use and behoof." 

The  question presented is, Does tlir grantee take a fer simple under 
the rule in  S"hr1lell's case3 , This language appears in thc introtlnrtory 
or titular part of the d c d ,  and it also nppcars in the habenduirz clause. 

I t  is clear that ilntler the l i u b c i ~ l u ~ n  clauscb thc nllc in S 1 ~ c l i e 1 ~ ' c  cucr 
app l i e~ ,  and Surarl Ida  Starling takes thc fce iirnple, and 11ariuq S I I C ~ ,  

she, n i t h  the jointwe of h t r  In1,-bantl, cml c o n r q  a good and irlrlcfen4- 
ble title. Lratlrers 1 % .  G r a y ,  101 S. C., 1 6 2 ;  Aialncs 1 3 .  1 1 7 7 1 ,  1 1 2  N. C., 1. 

The fact that the same lanquagc appears in the introductory clause 
can certainly nlak(2 no tliff(m~nce. The  lenrned counsel for the defendant 
admits that  "looking a t  the habendurn clause alone i t  would sccni that  
the rule in S h o l l ~ 7 / ' ~  C C ~ S C  applirs, and that a fcc is conrcycd." But the 
defendant contends that  as it appears i n  the introductory clause, "to 
Susan I d a  Starling, of the second part ,  for life, and after her death to 
the heirs of her body nl fee," and looking a t  the deed from its "four 
corners." that  it takes this case out of the rule in Shel ley ' s  ta>e, ant1 that 
i t  comes under the exceptions to the rule. 

As the langnage is the same in  both the ir~trodnctory clause and the 
i~nbendurn, we fai l  to see thp force of this contention. 

Affirmed. 

GEORGE C. KORNEGAT v. CITY OF GOLUSBORO ET AL. 

(Filed 1 December, 1920.) 

1. Constitutional Law-Amendments- Municipal Corporations- General 
Laws. 

See 1. Art. VIII, of our State Constitution, requiring that the General 
Assembly shall provide b r  general laws for the chartering and organiza- 
tion of all corporations and for amending their charters, escept charitable, 
etc., corporations, refers to private or business corporations, and not to 
public or quasi-public corporations acting as  gorenimental agencies, such 
as  cities. counties, to\v~is, and the like. 

2. Same-Statutes. 
In  the interpretation that see. 1, Art. VIII,  of our Constitution refers to 

private or business corporations, and not to municipal corporations as 
governmental agencies, the section should be construed in connection with 
see. 2, dealing with "dues from corporations" ; see. 3, defining corporations 
as including "associations and joint stock companies," and it  should be 
noted that  if sec. 4 (properly belonging in Art. VII) included corporations 
as  governmental agencies, it would be meaningless. 
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3. Same--Special Acts-Counties. 
An act which relates to all municipal corporations of a county, including 

cities, towns, townships, and school districts, is not a "special act". within 
the intent and meaning of sec. 1, Art. VIII,  of our State Constitution. 

4. Sam-Local and  Private  Acts. 
Construing sec. 1, Art. VIII, of our Constitution, in connection with 

the amendments of 1916, and the related subject-matters in see. 2,  dues 
from corporations, see. 3, defining corporations as  joint stock companies, 
and see. 4, that its subject-matter shall be legislated upon by general laws, 
excluding municipal corporations from such positive inhibition, except 
changing the names of cities, incorporated towns, etc. : Held, the legisla- 
tive intent was to leave i t  to the discretion of the Legislature to enact 
special acts a s  the needs of municipal corporations may require, with the 
reservation a s  to changing the names; and t h ~  positive restriction as  to 
"local, private, or special acts," applies to business corporations. 

5. Constitutional Laws-Statutes-Repealing Acts-Legislative Opinion. 
While the preamble to the Municipal Finance Act of 1917 evidences the 

opinion that the provisions of the amendments to the Constitution adopted 
a t  the election of 1916 was mandatory as  to a general law affecting 
municipal corporations or governmental agencies, this preamble was 
repealed by the act of 1919, showing that the later Legislature construed 
the amendment as  applying only to private or business corporations, with 
the exception stated, and the opinion of the Legislature may be considered 
by the courts in passing upon the meaning of the Constitution. 

6. Statute- S ~ b s e q u e n t  Statutes - Legislative Powers - Constitutional 
Law. 

A legislative enactment cannot control subsequent Legislatures upon the 
same subject when within the powers conferred by the Constitution. 

7. Statute-Related Statutes-  General Statutes- Repugnancy- Excep- 
tie-.. 

Legislative acts on the same subject a re  construed so a s  to be reconcila- 
ble when this can be done by fair and reasonable intendment, and a special 
act will control in its intent a geneial law, and held to be a n  exception 
when necessarily repugnant thereto. 

8. Constitutional Law-Local Statutes-Counties-Bonds-Special Priv- 
ileges. 

A special enactment applying to the municipal or governmental agencies 
within a county allowing them to sell their bonds a t  less than par, in a n  
emergency, is not in  conflict with see. 7, Art. I, a s  allowing special privi- 
leges under a general statute requiring such corporations not to sell their 
bonds a t  less than par. 

9. Constitutional Law-Statute+Courts. 
The,courts  may not declare a n  act void except upon constitutional 

grounds. 

10. Usury-Municipal Corporations-Bonds-Sale-Chattels. 
Usury laws may be changed a t  the will of the Legislature, and an act. 

authorizing municipalities in a certain county to sell bonds for less than 
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par is not objectionable as being in conflict with a general lam applicable 
to the State; and especially so when the bonds in question have been sold 
to the best advantage to a purchaser, thus being dealt with as a sale of 
a chattel. 

11. Constitutional Law-Discrimination-Municipal Corporations-13onds 
-Local LaweGeneral  Laws. 

It  is not objectionable, or in contravention of our State Constitution as 
discriminatory, for the Legislature, owing to unusual or compelling local 
conditions, to permit municipalities within the limits of a certain  count^ 
to sell their bonds for less than par when the same privilege is not granted 
in other counties. 

12. Municipal Corporations- Bonds- Sales- N o t i c e  Advertisement-- 
"Financial Paper." 

A newspaper of general circulation regularly publishing news relating 
to financial matters, and notices of proposed sales of municipal bonds, is 
within the intent and meaning of a statute requiring that a certain notice 
of the sales of such bonds be published "in a financial paper or trade 
journal." 

13. Municipal Corporations-Bonds-Private Sale-Public Sale-Sales. 
Where an issuance of municipal bonds has met the constitutional and 

statutory requirements, a sale thereof is not void for the reason they were 
sold at a higher price at a private sale than was obtained at previous 
offers to sell at public sales. 

CLARK, C. J., and BROWN, J., dissenting. 

APPEAL by plaintiff from Daniels, J., on a controversy submitted by 
action, from WAYNE, heard 7 October, 1920. 

This is an  action to restrain the sale of certain municipal bonds, the  
plaiutiff alleging that the act of the General Assembly authorizing h e  
sale of the bonds is unconstitutional and void. 

The important and material facts involved in this controversy are : 
1. That the city of Goldsboro, being indebted for public improvements, 

prepared to issue bonds under the Municipal Finance Act for sale i n  
order that the proceeds might be used to pay said indebtedness, which 
consists of $150,000 in  favor of the Equitable Trust Company of New 
York, by notes dated 2 June, 1920, and due 2 December, 1920; $75,000 
i n  favor of the Equitable Trust Company of New York, by notes dated 
1 September, 1920, and due 1 February, 1921; $75,000 in  favor of J. S. 
Bache 8. Company of New York, by notes dated 14 September, 1920, 
and due 14 September, 1921; $41,661 in favor of Peoples Bank and 
Trust Company of Goldsboro, now due; $42,500 in  favor of Wayne 
National Bank of Goldsboro, now due; $25,000 in favor of the West 
Construction Company, due within two months, all of which debts were 
contracted for the purpose of securing money with which to pay out- 
standing contracts entered into by the city prior to August, 1920. 
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2. That the provisions of the finance act were complied with, and the 
bonds were ready for sale and delivery to the purchaser. 

3. That the sale of the bonds was advertised twice, but no sale was 
made, because no bidder offered to pay par for the bonds. 

4. That these conditions .existed when the General Assembly met in 
Special Session in 1920, when an act was passed authorizing the cities, 
towns, townships and school districts in Wayne County to sell bonds at  
less than par, "Within four months after the ratification of this act, for 
t h ~  purpose of paying indebtedness heretofore incurred and now due 
or to become due within 4s months, cr  for the purpose of paying the 
cost of public works, improvements, or properties for the making or 
acquisition of which an outstanding contract has heretofore been entered 
into by the city, town, township, or school district, as the case may be." 

5. That the indebtedness of the city for which bonds are offered for 
sale comes within the description in  said act. 

6. That plmuant to said act said bonds have again been offered for 
sale, and they will be sold a t  less than par if no better bid is offered, 
the right to reject all bids being however reserved. 

That on 14 October, 1920, and since the institution of this suit, after 
advertising in  the Goldsboro Daily Argus, The Raleigh News & Observer, 
T h e  Bond Buyer of New Yorlc, the city opened bids for said bonds, the 
best bid received for said bonds pursuant to said advertisement being 
less than ninety-six. That the board of aldermen rejected all of said 
bids, and on the following day sold said bonds to the Wayne National 
Bank of Goldsboro at  ninety-six and accrued interest, the Wayne Na- 
+:-..,.I D--1- - 
u r v u u l  vaun a ~ i L #  a h  agent in said purcha~e  kor New York and Toledo 
bond buyers. 

That said bonds were duly executed, and were in New York City a t  
the time of the sale; that delivery of the bonds was to be made in New 
York City; that payment of both principal and interest of the bonds are 
to be made in New York City. 

That there is no intent to evade the usury laws of this State, but in  
good faith to meet the urgent, necessary, and immediate needs of the 
city in the sale of said bonds. 

That unless the city c'an legally deliver and receive payment for said 
bonds there is an immediate and eminent danger that the city will have 
to default in the payment of its obligations. 

His  Honor refused to restrain the sale of the bonds, and the plaintiff 
excepted and appealed. 

Dickinson & Freeman for plaintiff. 
D. C .  Humphrey for defendant. 
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ALLEN, J. The plaintiff raises several constitutional questions, which 
we will consider in their order, first laying down the rules formulated 
by the evpcrieilcc of thc past as safe guides when an act of the legislative 
branch of the Gorernment is attacked upon the ground that i t  violates 
some provision of the Constitution. 

"The power of the General Assembly to pass all needful laws, except 
when barred by constitutional restrictions, is plenary." Shelby v. Power 
Co., 155 N .  C., 196. 

"Every presumption is in favor of the validity of an act of the Legis- 
lature, and all doubts are resolved in  support of the act. I n  determin- 
isig the constitutionality of an act of the Legislature, courts always 
presume in the first place that the act is constitutional. They also pre- 
sume that the Legislature acted with integrity and with an honest pur- 
pose to keep within the restrictions and limitations laid down by the 
Constitution." Lozcery v. School Trustees, 140 N.  C., 40. 

The right to declare an act unconstitutional "Should be exercised 
sparingly, and the conflict between the fundamental law and the legisla- 
tion should be manifest, and clear beyond any reasonable doubt. We 
should endeavor, by the use of all reasonable logic, to harmonize the 
two, and only resort to the power as a last expedient, where our plain 
duty requires us to exercise i t  in order to preserve the supremacy of t h e  
Constitution." Johnson v. Board of Education, I66 N .  C., 472. 

"It is a well recognized principle of statutory construction that 'A 
court will not adjudge an act of the Legislature invalid unless its viola- 
tion of the Constitution is, in  their judgment, clear, complete, and 
nnmistakable.' Black Court Law, p. 61. And that as between two per- 
missible interpretations, 'That construction of a statute be adopted which 
will uphold the law.' " Bonitz v. School Trustees, 154 N .  C., 379. 

T h e  courts have no Dower to declare an act unconstitutional because- 
"it is opposed to the spirit supposed to pervade the Constitution," or 
"is against the nature and spirit of the Government," or "is contrary 
to the general principles of liberty," or "because they may be harsh and 
mag create hardships or inconvenience," or "upon the grounds of inex- 
pediency, injustice, or impropriety," or "because not wise or against 
public policy." 

"The courts are not the guardians of the rights of the people against 
oppressive legislation which does not violate the provisions of the Con- 
stitution. . . . The propriety, wisdom, and expediency of legislation 
is exclusively a legislative question and the courts will not declare a 
statute invalid because in their judgment it may be unwise or detri- 
mental to the best interests of the State. . . . The only question for 
the courts to decide is one of power, not of expediency, and statutes will 
not be declared void simply because, i n  the opinion of the Court, they 
are unwise." 6 R. C. L., 104, e t  seq. 
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"The Legislature, being familiar with local conditions, is primarily 
the judge of the necessity of such enactment, the mere fact that a court 
may differ with the Legislature in its views of public policy, or that 
judges may hold views inconsistent with the propriety of this legislation 
in question, affords no ground for judicial interference, unless the act is 
unmistakably in excess of legislative power." XcLean v. drkamas,  911 
v. S., 539. 

The legislative construction of a statute, while not binding on the 
courts, "is entitled to great weight." Sash Co. v. Parker, 153 PI'. C., 134. 

Let us then see not ~vhether the statute passed at  the Special Session 
of 1920 authorizing the sale of these bonds at less than par is wise. or in  
accordance with the best public policy, but is its unconstitutionality 
"clear, complete, and unmistakable," the rule approved by Hoke, J., in  
the Bonifz case, or is it "manifest and clear beyond any reasonable 
doubt," which is stated as the correct guide by Walker, J., in the Johnson 
case, because this is the test, and unless we can so say, resolving doubts 
in favor of the statute, we are required to uphold and sustain it. 

The p l a i n t 8  contends : 
1. That the act passed at the Special Session 1920, authorizing a sale 

of the bonds at  less than par, is in conflict with Art. V I I I ,  see. 1, of the 
Constitution, which provides : '(No corporation shall be created, nor 
shall its charter be extended, altered, or amended by special act, except 
corporations for charitable, educational, penal, or reformatory purposes 
that are to be and remain under the patronage and control of the State; 
but the General Assembly shall provide by general laws for the charter- 
ing and organization of all corporations, and for amending, extending, 
s,,A fn,.fo;t,,,.o 2J nLOv+?,,." ?,-no- + +Ln-- "7. ---- : L L - J  L -  - - - -  :-1 -.-A- - u - A -  uuwlrvlu, u i l i u y u  v u v u ~  L L U V I G  ~ O L L U I L I K U  uy D ~ C L L ~ L  

act." 
The answer is that the defendant is a public corporation, and see. 1 

of Art. V I I I  "would seem clearly to have reference to private or busi- 
ness corporations, and does not refer to public or quasi-public corpora- 
tions acting as governmental agencies." Xi l l s  v. Comrs., 175 N. C., 
219, approved on this point a t  this term in Dickson, v. Brewer, ante, 403. 

If argument was needed in support of this authority i t  is found in the 
fact that the section is in an article, entitled ((Corporations other than 
municipal," section 2 deals with "dues from corporations," section 3 
defines corporations as including "associations and joint-stock com- 
panies," circumstances referable naturally to private corporations, and 
if section 1 includes public corporations, section 4, which properly be- 
longs in Article VII, serves no purpose. 

Again, section 1 only prohibits the enactment of a "special act," and 
a n  act applicable to all the municipal corporations of Wayne County, 
including cities, towns, townships and school districts, is not special. 
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I n  Williams v. Comrs., 119 R. C., 520, approved in Ilerring 7; .  Dixon, 
132 N. C., 423, and in R. R. 2%. Cherokee C'ou i~ ty ,  177 K. C., 92, it was 
held that a statute authorizing a special county tax for the purpose of 
maintaining public ferries, public roads, and meeting other current 
expenses of Craven Count!., was not for a special purpose xithin the 
meaning of sec. 6, -1rt. V, of the Constitution. I n  B r o w n  21. Comrs., 
173 N. C., 598, that "The zmendment of 1916 to our Constitution, 
-2rt. 11, see. 29, prohibiting the passage by the General dsse~nbly of 
local, private, or special acts 'authorizing the laying out, opening, alter- 
ing, maintaining, or discontinuing of high\\-ays, streets, or allrys,' does 
not include ~ i t h i n  its meaning an act authorizing a county to issue bonds 
for the highways of a toxnship," and the same conclusion was reached 
in Yills r .  Comrs., 175 N. C., 216, i n  which an act authorizing an issue 
of bonds to build bridges across the C a t a ~ ~ b a  Rirer was sustained, and 
in Purvin t l .  Comrs., 177 S. C., 508, sustaining an act allowing Beaufort 
County to issue bonds for roads, and none of the acts considered in  these 
cases were broader in scope, or more comprehensive as to subject-matter 
than the one before us. 

2. That the act is in conflict with Art. V I I I ,  see. 4, of the Constitu- 
tion, which is as follows: "It shall be the duty of the Legislature to 
proride by general l a m  .for the organization of cities, towns, and incor- 
porated villages, and to restrict their power of taxation, assessment, 
borrowing money, contracting debts, and loaning their credit, so as to 
prevent abuses in assessment and in contracting debts by such municipal 
corporations." 

The position of the plaintiff is that the duty imposed on the General 
Assembly to pass general laws operates to prevent the enactment of all 
special laws'relating to municipal corporations, and if this can be main- 
tained the General Assembly has no power to incorporate a city or town, 
or to amend its charter or to authorize it to issue bonds or to confer any 
other power, whaterer may be the needs of the particular locality, and 
the special acts of 1917 authorizing fifteen bond issues and granting or 
amending thirty-eight charters, and of 1919 having the same effect as to 
twenty-five bond issues and forty-one charters, are void. 

Evidently the General Assembly has not put this construction on the 
amendments to the Constitution. 

Judge Dillon, one of the ablest and most learned of American lawyers, 
discusses at  some length express prohibitions in  Constitutions against 
special legislation (Dillon Munic. Corp. ( 5  ed.), vol. 1, sec. 141), and 
concludes : "Thirty years experience with these general constitutional 
interdicts against local and special legislation have impressed the author 
with the conviction that they have failed to produce the beneficial results 
anticipated, and that this has been brought about because the prohibi- 
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tions of special legislation are too broad and sweeping. Special legisla- 
tion in some form is often necessary, and i t  should be allowed, but care- 
fully safeguarded. . . . Municipal administration is essentially local 
in its nature, and local features, peculiar to a single municipality, 
naturally call for special legislation. . . . The constitutional provi- 
sions were generally adopted about thirty years ago, and thirty years 
experience of l~gislation under their provisions gives grave reason to 
fear that, so far  from being effective, they have not prevented legislation 
intended to have a special and local operation, and have caused endless 
uncertainty and confusion. . . . The application of constitutional 
provisions prohibiting special legislation has proved to be fraught with 
so many difficulties and to have resulted i n  so many inconsistencies that 
it may be doubted whether any lasting benefit has been derived from 
tlieir adoption. . . . Special legislation to meet the wants, require- 
ments, and special needs of each municipality; rather than general laws 
exclusively, is consonant with the fundamental principle and poljcy of 
local self-government and home rule, and in our judgment the true 
remedy is not absolutely and sweepingly to prohibit such legislation, but 
to safeguard it from legislative abuse. Such is the plain lesson taught 
by thirty years experience." 

This section (Art. VIII ,  see. 4), as said in  French v. Comrs., 74 N. C., 
692, imppses on the Legislature "a moral obligation." I t  contains no 
prohibition on the exercise of legislative power, and has in i t  no declara- 
tion that private, local, or special acts shall not be passed relating to 
the organization of cities and towns, and conferring particular powers, 
and this omission, when considered in  connection with the history of the 
recent amendments to the  Conqtitution, i fztz! ts tEc c!a& &' - - I  liua~ I - - - '  L U U ~ ~  

or special acts may not be legally enacted, conferring special authority 
on municipal corporations. 

The sessions of the General Assembly are practically limited to sixty 
days, and so much of its time was consumed in  dealing with private and 
local bills that legislation of State-wide importance could not receive 
proper and deliberate consideration. 

The General Assembly of 1915 undertook to remedy this evil by sub- 
mitting several amendments to the Constitution, which were adopted 
at  the election in  1916. 

The first amendment requires the General Assembly to pass genera1 
laws on fourteen subjects, and declares "the General Assembly shall not 
pass any local, private, or special act or resolution" relating to them. 

Among these subjects is "changing the names of cities, towns, and 
 township^." 

The second amendment authorizes the appointment of emergency 
judges, under certain conditions, and is not material. 
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The third strikes out the first section of Article V I I I ,  and substitutes 
the sectioil quoted above, and it will be noted that the old section pro- 
ridcd for the orga~iization of p i r a t e  corporations under general law, 
~rithont prohibitislg special legislation, while the new section ~roh ib i t s  
a special act. 

The fourth snbmits section 4 of Article V I I I  as i t  now stands, instead 
of section 4 as it was before i t  was amended, the only change being the 
iiisertion of the nords "by general laws." 

I t  is thus seen that the General Assrmbly had in mind and fully 
realized the c d s  of spccial, local, and p r i ~ a t e  acts, and that i t  adopted 
a complete ant1 comprehensive scheme bg constitutional amendment as a 
remedy; that in doing so such legislation was expressly prohibited on 
fourteen subjects, including "changing the names of cities, towns, and 
to~vnslnips" ; that granting a charter to a private corporation or amending 
the same hy special act vas  prohibited, but when it came to the munici- 
pal corporation the LegAature is left free and without express restraint, 
although since 1865 more.than a thousand special acts have been enacted 
ill referrrice to municipal corporations. Why should there be prohibi- 
tions on legislative action in amendments one and three and none in  
four, if the same restraint was to operate on all? 

Why should it be said in amendment one, "The General Assembly shall 
not pass any local, priratc, or special act relating to 'changing the names 
of cities, towns, or towlships,' " if section 4 prohibits special legislation 
relating to mnnicipal corporations, which mould include legislation 
changing the name ? 

When it is remembered that the amendments were submitted at  the 
same time as parts of one scheme to get rid of special legislation as far as 
practicable; that special acts relating to municipal corporations ITere 
more numerous than any one other subject; that cities and towns are 
referred to in amendment one, but only in reference to changing the 
name; that there is positive restraint on legislative action as to all 
subjects except those embrac~d in section 4, and no restraint in  that one, 
is it not clear that the true intent of the last section is to impose the 
duty of passing general laws relating to cities and towns, leaving it to 
the discretion of the Legislature to enact special acts as the needs of the 
municipalities may require? 

The reason for making this distinction is that the needs of the differ- 
ent conlmnnities are so d i ~ e r s e  that no Legislature could foresee the 
emergencies that would arise in different localities, or the necessity for 
additional powers dependent on changing conditions, and could not 
provide for them by general legislation, and the present case is an apt 
illustration of the wisdom of this course. 

29-180 
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T h e n  the finance act was passed, declaring that municipal bonds 
should not be sold at less than par, there was a ready market for bonds, 
while now it is impossible to find a purchaser except at a discount, and 
already not only Wayne County towns, but also Tarboro, Plymouth, 
Roanoke Rapids School District, and Guilford County h a ~ e  applied for 
authority to sell for a less pr iceas  is shown by the acts of the special 
session, and the authority has bern granted. 

I t  may well be said of the faihlre to prohibit special legislation in  
Article TTIII, section 4, as was said by Roclman, J., in French 7). Comrs., 
sdpra,  of the refusal to limit the rate of taxation of cities and towns in  
the Constitution, "The omission was of purpose. I t  was unwise to 
r~tablish in a law, which was expected to be comparatively permanent, 
the same maximum rate of taxation for all the cities and tovns in  the 
State, with population and other conditions so different." 

Hen-ever this may be, there is no prohibition in section 4, and "in the 
absence of an express constitutional provision to the contrary, the Legis- 
lature may enact special and local l a m  with respect to the establishment 
and government of municipal corporations. There is no constitutional 
objection to a law which is in fact applicable to but a single city or 
town." 19 R. C. L., 739. 

The case of Stuart v. Kirley, 12 South Dakota, 245, is directly in 
point, as it was held in that case that the Legislature could enact a 
special act changing the boundaries of a particular county, although the 
State Constitution declared that "The Legislature shall provide by 
general law for changing county lines." 

T l i ~  r n w  yriEcip2..!ly c:: h-y the p!zictiff, ", Eacsns, 124 , U y y L  ------.-A V v UU 

in  5 Kansas, 603, has language in it which sustains the position of the 
plaintiff, but it was not necessary to the decision of the case beause the 
Court had already held that the statute then under consideration was 
void under an express prohibition in the Constitution, and if the case 
is authority at  all on this point, and should be followed, i t  would pro- 
hibit all acts of the Legislature in regard * to municipal corporations, 
including the granting of charters, their amendment, extension of boun- 
daries, etc. 

The preamble to the finance act furnishes an argument that the 
Legislature of 1917 was of opinion that the amendment of 1916 is man- 
datory, to the extent that it imposes the duty to pass a general law, but 
not that it prohibits a special act, and in any event the Legislature of 
1919 was of a different opinion, as i t  repealed the preamble (ch. 178, 
Laws 1919), and it is now no part of the finance act. 

3. That the act confers special privileges, and is therefore in  conflict 
with section 7, Article I, of the Constitution, which declares: "No man 
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or set of men are entitled to exclusive or separate emoluments or privi- 
leges from the comn~unity but in consideration of public services." 

Answering a similar objection in Reid v. R. R., 162 N. C., 359, the 
Court says: "Nor will the second objection avail plaintiff, that the act 
violates the section of the Constitution which prohibits the granting of 
special privileges and emoluments. The very section relied on by the 
appellant closes with the exception, 'hut in consideration of public serv- 
ices,' and under our decisions these franchises granted to public-service 
corporations come directly within the words and meaning of the excep- 
tion. In r e  Spease Ferry, 138 N. C., pp. 219-222." 

I n  Power Co. v. Power Co., 175 N.  C., 677, it was objected that the 
right of eminent domain could not be conferred on one electric company, 
and the Court says: "Such a right has been conferred in many in- 
stances, especially in the case of railroad companies and other like corpo- 
rations which serve the public. I t  is not forbidden to be done by our 
Constitution, Art. I, see. 7 (Bill of Rights), which declares that 'no man 
or set of men are entitled to exclusive or separate emoluments or privi- 
leges from the community, but in consideration of public services,' 
because in this case the power to condemn is based upon the obligation 
to render that kind of service." 

Surely if this principle avails the railroad and electric company, i t  
will be applied in behalf of the municipal corporation, an agency of the 
State, created for the benefit of the public. 

~ h e s e  are the constitutional objections, and no other can justify setting 
aside an act of the General Assembly, but there are others growing out 
of certain legislation, which may well be considered, although i t  should 
be sufficient to say that no Legislature can by general or special act bind 
its successor. 

4. I t  is urged that the General L2ssembly, acting under the authority 
of Article V I I I ,  section 4, of the Constitution, adopted the finance act, 
which requires bonds to be sold at  par, and that the Wayne County act is 
in conflict with the general law, and should be set aside. 

All acts of the Legislature are passed under constitutional authority, 
and if the position of the plaintiff can be maintained, it would withdraw 
from subsequent Legislatures the power of amendment or repeal. 

The finance act is simply a legislative act, not a constitutional provi- 
sion, and like other acts is subject to change at  the will of the Legislature. 
Bramham v. Durham, 171 N. C., 197, is very much in point., 

I n  1915 (ch. 56) an act relating to local improvements, applicable 
to all municipalities, was adopted, acting under this section of the 
Constitution, and authorizing issues of bonds without a vote of the 
people. At the same session there was another act, confined in  its 
operation to Durham, authorizing an issue of bonds for street improve 
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nients, but requiring a vote of the people, and it was held that the two 
a ~ t s  must be construed together, that the latter mas in  effect an exception 
from the first, and must be follov~ed. 

The Court, speaking through Hoke, J., says: "It is a well recognized 
principle of statutory construction that when there are two acts of the 
1,egislature applicable to the same subject, their provisions are to be 
reconciled if this can be done by fair and reasonable intendment, but, to 
the extent that they are necessarily repugnant, the latter shall prevail. 
The position is stated in substantially these terms by Associate Justice 
Field in U. 8 .  v. Tynen, 78 T. S., 92, as follows: (Where there are two 
acts on the same subject, the.rule is to give effect to both, if possible; 
but if the two are repugnant in any of their provisions, the latter act, 
and without any repealing clause, operates to the extent of the repug- 
nancy as a repeal of the first'; and in Sedgwick on Statutory Construc- 
tion, p. 127, quoting from Ely t>. Bliss, 5 Beavan, it is said: 'If two 
inconsistent acts be passed at different times, the last is to be obeyed, 
and if obedience cannot be observed, without derogation from the first, i t  
is the first that must give way.' 

"Again, it is established that where a general and a special statute are 
passed on the same subject, and the two are necessarily inconsistent, i t  
is the special statute that will prevail, this last being regarded usually 
as in the nature of an exception to the former. Cecil v. High Point, 
165 N .  C., pp. 431-435; Comrs. v. Alderman, 158 N.  C., pp. 197-198; 
nahnke v. The People, 168 Ill., 102; Stockett v. Bird, 18 Md., 484, a 
position that obtains though the special law precedes the general, unless 
the provisions of the general statute necessarily excludes such a con- 
-i il-- D . -  TT 0 1 0 C T T  @ 0 0 . D l - - l - - - T - i  ----- r , . ~ : - - ~ $  
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Laws, p. 117." 
This case was approved in  Power Co. v. Power Co., 171 N .  C., 255, 

in an opinion by Walker, J., who adds: "Where a later special law, 
local or restricted in its operation, is positively repugnant to the former 
lam, and not merely affirmative, cumulative, or auxiliary, i t  repeals the 
older law by implication pro tante, to the extent of such repugnancy 
within the limits to which the latter applies. McGaviclc v. State, 30 
N .  J .  L., 510; Township of Harrison v. Supervisors, 117 Mich., 215; 
I? R. v. Ely, 95 N.  C., 77. 'The well settled rule of construction, where 
contradictory laws come in  question, is that the law general must yield 
to the law special.' Moy's Maxims, 19. S. v. Clark, 25 N .  J .  L., 54." 

There is no conflict between the two acts, and the latter should be 
read as an exception to the former. 

5. I t  is further contended that the sale of the bonds at  less than par is 
usurious and in conflict with the general law fixing the rate of interest 
in  the State. I f  this was true i t  would furnish no reason for refusing 
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to give effect to the Wayne County act, because usury laws may be 
changed at will, but the transacti0n.i~ not usurious, the sale of bonds 
being dealt with as a saIe of chattels. 

I n  39 Cyc., 936, after stating that the del i~~ery vf a note by the maker 
to a purchaser at less than its face value is usurious, the author, Prof. 
Vance of the Yale Law School, says: "In some jurisdictions the prin- 
ciple just stated is applied to issues of municipal and other bonds pur- 
chased directly from the corporation at  a discount greater than legal 
interest. But by the veight of authority such bonds are regarded as 
having a valid existence and transferable quality in  the hands of the 
issuing corporation, and thus subject to sale at their market value, which 
may be at  a discount much greater than legal interest, without making 
them subject to the taint of usury in the hands of an immediate pur- 
chaser." 

I n  Bank v. X f g .  Co., 96 S. C., 298, it was held that a sale of bonds 
of the face value of $45,000 for $30,000 was not usurious, and the same 
conclusion reached in R. R. v. Ashland, 79 U. S., 226, upon the ground 
that a sale of bonds was as the sale of any other chattel. where the bonds 
bore ten oer cent interest on their face, and -rvere sold to a corporation 
limited by its charter to taking more than seven per cent. 

The following authorities also sustain this fully: Orchard v. School 
District, 14 Neb., 379; Griffith 2;. Burden. 35 Iowa, 143; Gamble v. 2 
C. W .  Co., i23  N .  Y., 93; Jfemphis v. Bethel (Tenn.), 17 S. W., 193; 
Coe v. Railroad (Ohio), 75 A. D., 518; J1emphi.s v. Brown, 16 Fed. 
Cases, No. 9415. 

The most interesting and instructive of these is the Iowa case, which 
says : "Under the more modern rule respecting municipal and corpora- 
tion bonded indebtedness, whether the power to issue the bonds is derived 
from authority to 'borrow money,' to 'negotiate a loan,' to 'fund its 
indebtedness,' to 'contract a debt and issue its bonds therefor,' to 'issue 
and sell its bonds not exceeding,' etc., or, generally, to do any act or 
accomplish any work requiring, or which may properly be effectuated 
bg the issuance of bonds, the power to sell the bonds in the market 
directly by the officers and agents of the municipality or corporation 
issuing them is well established. I n  other words, the authority to sell 
the bonds in the market is an incident attendant upon and growing out 
of the power to issue them. And i t  follows, hence, that the right and 
title of the first purchaser, directly from the municipality or corporation, 
is as perfectly and fully enforced and protected as if he were a third 
person buying the bonds in  a subsequent market sale. The character 
of a chattel attaches to them under such circumstances, and the title 
passes as effectually as if they were chattels fairly sold at  their market 
value, and no equities, such as might attach under like circumstances 
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to ordinary commercial paper, can be interposed as a defense, total or 
partial, in  an action upon them. 14s was decided by a very able Court, 
in one of the many cases we have carefully examined: 'The obvious 
interest of the companies is that these bonds should be saleable, free from 
all questions of equity. They are generally issued for the express pur- 
pose of raising money by their sale. To declare them subject, to the 
equities existing in the case of ordinary bonds, upon every transfer of 
them, would be to strike a blow at the credit of the great mass of these 
securities now in the market, the consequence of which i t  would be 
impossible to predict.' T h e  Xorris  Canal (e. Bank Co. ?;. Pisher, 1 
Stock., ch. 667 (i. e., 700). 

"This character of chattels, which by the modern rule it attached to 
these securities, must also, upon principle, exempt them from the defense 
of usury (as has been done by express statute in several of the States). 
For, if they are regarded as chattels, and this character is accorded to 
them in order to promote their sale and enhance their value as invest- 
ments, then, since usury cannot be predicated upon a sale of chattels 
merely, neither can it be predicated upon a sale of bonds having the 
recognized character of chattels." 

6. I t  is also urged that the act is not general in its application, and 
that i t  permits the municipal corporations of Wayne County to sell 
bonds at less than par when the same privilege is not granted in other 
localities. 

I n  Power Co. v. Power Go., supra, this objection is met and the rule 
approved which is stated by Judge CooZey, as follows : " 'The authority 
which legislates for the State at  large must determine whether particular 
rules shall extend to the n~holp State a n d  811 i t q  citi7pns or nn t h ~  other 

2 ,  

hand, to a subdivision of the State or a single class of its citizens only. 
The circumstances of a particular locality, or the prevailing public 
stntiment in that section of the State, may require or make acceptable 
different police regulations from those demanded in another, or call for 
different taxation and a different application of the public moneys. The 
Legislature may, therefore, prescribe or authorize different laws of 
police, allow the right of eminent domain to be exercised in  different 
cases, and through different agencies, and prescribe peculiar restrictions 
upon taxation in each district or municipality, provided the State Con- 
stitution does not forbid. These discriminations are made constantly, 
and the fact that the l a m  are of local or special operation only is not 
s~~pposed to render them obnoxious in principle.' 

"And in  the same work, at p. 554, note 2, it is said: 'To make a 
statute a public law of general obligation, it is not necessary that i t  
should be equally applicable to all parts of the State. All that is re- 
quired is that it shall apply equally to all persons within the territorial 
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limits described in the act,' citing S.  v. County Commissioners of Balti- 
more, 29 Md., 516; Pollock v. McClurken, 42 Ill., 370; Haskel v. Bur- 
lington, 30 Iowa, 232; Unity  v. Burrage, 103 U. s., 447." 

I n  S. v. Moore, 104 N. C., 720; S. v. Blake, 157 N. C., 608, and in  
hTewell v. Green, 169 N. C., 462, numerous instances are given of valid 
laws applicable to particular localities, the rule being as stated in  the 
ilfoore case, and approved in  the Blake case: "If the laws be otherwise 
unobjectionable, all that can be required in these cases is that they be 
general in their application to the class or locality to which they apply, 
and that they are public in  their character, and of their propriety and 
policy the Legislature must judge." 

We have in this State two well recognized exceptions to the usury 
statute, one allowing banks to take interest in  advance (Rev., 228), which 
in  the private individual would be usury, and the other, which is a part 
of the usury statute, permitting the bonds of private corporations to be 
sold at  less than par, and i t  was held in Bank u. Mfg.  Co., 96 N. C., 298, 
that a sale of bonds of the par value of $45,000 for $30,000 by a private 
corporation was not usurious. 

7. The last objection is that the Arezcs cind Observer is not a financial 
paper within the meaning of the amendment to the finance act at  the 
special session, requiring a certain natice to be published ('in a financial 
paper or trade journal," but i t  is agreed that this paper, in addition to 
publishing general news, "also regularly publishes news relating to finan- 
cial matters, and also publishes from time to time notices of proposed 
sales of municipal bonds of municipalities in North Carolina," which 
is a sufficient compliance with the statute. 

The fact that the bonds were sold privately for a higher price than 
could be obtained at public sale, and after three efforts to sell after due 
advertisement, does not invalidate the sale. 

The statute of 1920 has been passed to meet a pressing emergency, and 
is of limited duration, and as we find no constitutional objection to its 
enactment, i t  must be sustained. 

Affirmed. 

CLARK, C. J., dissenting: Up to the second Wednesday in January, 
1917, the Constitution of North Carolina, Art. V I I I ,  see. 4, read as 
follows : 

"SEC. 4. I t  shall be the duty of the Legislature to provide for the 
organization of cities, towns, incorporated villages, and to restrict their 
power of taxation, assessment, borrowing money, contracting debts, and 
loaning their credit, so as to prevent abuses in assessments and in con- 
tracting debts by such municipal corporations." 
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The General Assembly of 1915, ch. 99, submitted sundry amendments 
to the Constitution to the people for appror-al, and among them, section 4 
of said act provided that the Constitution should be amended "by strik- 
ing out section 4 of Article V I I I  and substituting therefor the following : 

"It shall be the duty of the Legislature to provide b y  general laws 
for the organization of cit ip~, towns, and incorporated villages, and to 
rtstrict their powers of tasation, assessment, borrowing money, and 
loaning their credit, so as to prwent abuses in assessment and in con- 
tracting debts by such municipal corporations." 

Said act provided for the manner of voting upon the amendments, and 
the return of the votes and the declaration of the results, and section 8 
of the said act provided that "any amendment so adopted shall take 
&cct on the second Wednesday after the first Monday in January, 1917. 
Any provision of these amendments passed by the General Assembly, 
and so adopted by the qualified voters, inconsistent with, or in conflict 
with, any  pro^-isions of the present Constitution shall be held to prevail." 

The amendment in question, striking out the former section 4, Article 
TrIII, and substituting the new section 4 of that article, was declared 
duly adopted by the people at  the ballot box, and has been a part of the 
Constitution since the prescribed date, 10 January, 1917. 

I t  will be seen by comparison that the new section 4, Article V I I I ,  
differs from the old section of that article only by the insertion of the 
words "by general laws" in  lines 1 and 2 thereof, so that, whereas, prior 
to the enactment of the substituted section, the Legislature was left free 
to discharge the duties placed upon it by said section, either by special 
laws or general acts, as it saw fit, by the substituted section the Legisla- 
ture was empowered to exercise r'nose duties "by  y e r i e i d  IUWS" udY .  

Those ri-ho are conversant with the history of the State at  that time, and 
with the discussion of this amendment in the press, in the General 
Assembly, and to the public before the election, will recall the purpose 
of such substitution was for the sole purpose of forbidding the Legisla- 
ture to discharge the duties of that section by special legislation, and to 
restrict it to general laws on those subjects. 

If this was not the intention in substituting the new section 4, Article 
V I I I ,  for what purpose was it solemnly enacted by the General Assem- 
bly, and for what purpose did the people ratify i t  at  the polls? 

That the next succeeding General Assembly, whose members were 
elected on the same day this was ratified, so understood the object of 
this amendment is shown by the fact that the General A4ssembly of 1917 
enacted chapter 136, which was a general act, very full and elaborate, 
"to provide for the organization and government of cities, towns, and 
incorporated villages," and also enacted chapter 140 (ratified 7 March, 
1917), a general act entitled, "An act relating to general municipal 
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finance." The preamble to this act specifies that it is required by the 
constitutional amendment, and reads as follom : 

"Whereas, the people of North Carolina, in  Korember, 1916, adopted 
amendments to the State Constitution which prohibited the enactment 
of special legislation amending the charter of municipal and other corpo- 
rations, and made it the duty of the Legislature to provide by general 
laws for the organization of cities, tovas, and incorporated villages, and 
to restrict their power of taxation, assessment, b o r r o ~ ~ i n g  money, con- 
tracting debts, and loaning their credit so as to preTent abuses in assess- 
ment and in  contracting debts by such municipal corporation; and 
whereas, many of the municipalities of this State require the powers 
hereinafter mentioned; now, thereforen- 

After this recital there follows a most careful and comprehensive 
act of 2s pages, covering ewry phase of the powers and duties conferred 
upon and "restricting municipal corporations as to taxation, assessment, 
Lorrowing mopey, contracting debts, and loaning their credits." 

Section 5 of this act (ch. 140) provides: "A11 bonds of the munici- 
palit? shall be sold by the gorerning body at not less than par." This 
section then goes on to prescribe in great detail the methods for adrer- 
tising the bonds for sale, deposits by bidders, the a ~ m r d ,  right to reject 
bids, private sales, sales of bonds from sinking fund, 17-hich bonds only 
it is directed ('may be sold at less than par." 

The amendment strikes out the former section 4, Article V I I I ,  which 
did not state the manner in ~ h i c h  the Legislature should regulate th13 
organization, government, and financial control of municipalities, but 
left it to that body to do these things, either by special acts or general 
laws, and substituted therefor the requirement that "it shall be the duty 
of the Legislature, by general lat~~s," to do these things. I n  8 Cyc., 
762 (c), it is said: "A11 constitutional provisions that designate in 
express terms the time or manner of doing particular acts and are silent 
as to their performance i n  any other manner are mandatory, and must 
bc followed." 

The same doctrine is well set out, 6 R. C. L., see. 50, 51 (pp. 55, 56) : 
'(It is the general rule to regard constitutiona1 provisions as mandatory, 
and not to leave it to the will of the Legislature to obey or to disregard 
them. This presumption as to mandatory quality is usually followed 
unless i t  is unmistakably manifest that the provisions were intended 
to be directory only. . . . So strong is the inclination in favor of 
giving obligatory force to the terms of organic law that it has been 
said that neither by the courts nor by any other department of the 
Government can any provision of the Constitution be regarded asemerely 
directory, but that each and erery one of its provisions should be treated 
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as imperntiw and mandatory, without reference to the rules distinguish- 
ing between directory and mandatory statutes." 

The Constitution is the "higher law," enacted by the people them- 
selves as a mandate to the Legislature, and is a restriction upon their 
powers, which otherwise would be absolute. I n  view of the contention 
that this amendment is merely a suggestion to the Legislature, which 
it may observe or not, as financial interests may find i t  convenient, let 
us read against the provisions of this amendment so recently adopted at 
the ballot box : 

"It shall be the d u t y  of the Legislature to provide b y  general lau;s for 
thc organization of citics, towns, and incorporated d a g e s ,  and to 
restrict their power of faxaiion, assessment, borrowing money .  contract- 
irlg clebfc, and loaning the i r  credit so as to prerent abuses in assessment, 
and in t o d r a c t i n q  rlehfs  by such municipal corporations." 

There is nothing directory in this amendment. The purpose is clearly 
expressed to prcrcnt abuses in contracting debt by the municipalities, 
and the means by which such abuses are to be prerented are "by general 
lam." I t  provides that "it shall be the duty of the Legislature" to do 
t11ose things by "genewl  laws," ~ h i c l l  is a restriction to that method. 
The opportunity for abuse in such matters by special legislation 
bp a single member of the Legislature, at the instance of local interests, 
was well known to all men, and the object Ivas to prerent such legislation 
by the requirenient in the Constitution that all legislation affecting such 
matters should be uniforn~ and enacred by general l a m  as to which 
every nmnber of the General Assembly would be fixed ~ ~ i t h  responsi- 
Lil i~c,  ~vhereas, as is weii known,'speciai acts of iocai appiication receive 
no attention. To prevent this very e d ,  as well as to save the waste of 
time of the General Assembly in such legislation, the former section of 
the Constitution which permitted local legislation, as well as general 
l a m ,  in proriding for the regulation of municipalities, was stricken out 
and this amendment was adopted which made it the d u t y  of the Legisla- 
ture to enact such regulations of municipalities by general laws. 

Referring to this very subject of special acts, B y n u m ,  J., one of the 
ablest and clearest-headed judges that has erer sat upon this bench, says 
in Simonton  v. Lanier, 71 N. C., 503: "Public l a m  are founded on 
the gravest considerations of public benefit. They are deliberately en- 
acted, are permanent in character, are for the benefit of all, and of 
universal application. Not so with prirate statutes, these are not of 
common concern, and do not receive the watchful and cautious scrutiny 
of the Legislature, which is deroted to those of a public character. They 
are often procured by agents and for a purpose, who are watchful to 
take advantage of any relaxation in legislative vigilance." 
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The mandatory character of the provisions of our Constitution, as to 
municipal indebtedness and to taxation is tersely stated by the Court in  
McGuire v. Williams, 123 N.  C., at  top of page 356, as follows: "Since 
the opinion in  Charlotte 1 ~ .  Shepard, 122 N.  C., 602, concurred in by 
every member of this Court, it must be considered a settled rule that 
the provisions of the Constitution in  relation to municipal indebtedness 
and taxation are mandatory, and will be strictly enforced by this Court." 

The provisions of this amendment, providing that kgislation rcgnlat- 
ing municipal indebtedness and taxation shall be by general laws is too 
clear upon its face, and the purpose of its enactment is too well known, 
to leave any doubt that it was intended to prevent the abuses incident 
to special legislation, which could be controlled and influcnced by local 
influences in favor of special interests. 

One of the most familiar rnles of construction of both statutes and 
constitutions is to give effect to the intent of the framcrs and of the 
people who adopted them, and it is especially applicable to all constitu- 
tions that they are to be construed so as to promote the objects for which 
they are framed and adopted. 8 Cyc., 730 (3a). The same proposition 
is stated i n  6 R. C. L., see. 45, p. 50, that a constitutional provision 
should not be construed so as to defeat its evident purpose, but rather 
so as to give it effective operation and suppress the mischief at  which i t  
was aimed. 

If section 4, Article V I I I ,  as i t  formerly stood, which permitted regu- 
lation of municipalities as to taxation and contracting debts by special 
act, as well as by general laws, was satisfactory and did not admit of 
abuses, for what purpose did the Legislature submit, and the people at  
the polls ratify, a constitutional provision, striking out the section as i t  
stood, and reenacting it in exactly the same words in every respect except 
the insertion of the words, making i t  the duty of the Legislature to enact 
such legislation "by general laws" ? 

I t  is also said in  6 R. C. L., see. 45, p. 51, that it is settled by the 
highest authority that in  construing a Constitution or any clause thereof, 
"the Court should look to the history of the times and examine the state 
of things existing when the Constitution, or amendment thereto, was 
framed or adopted, to ascertain the old law, the mischief, and the 
remedy," and the text is supported by citations of authorities from 
U. S. Supreme Court, notably R. I. v. Mass., 12 Pet., 657, and the 
famouse Slaughter House cases, 16 Wall., 36. I t  is common knowledge 
that prior to the adoption of this amendment to the Constitution the 
Legislature was overwhelmed with a mass !f special and private legisla- 
tion affecting particular communities, and not the State as a whole, such 
legislation being often procured for the benefit of the special local inter- 
ests of individuals. 
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The words of this amendment : "It shall be the duty of the Legisla- 
ture to provide by g e n e ~ a l  laws" absolutely commands the manner in 
which the laws affecting these municipalities and the subjects embraced 
in that section shall be passed, and the addition of the words of prohibi- 
tion, directing the opposite not to be done, ~vo11ld be redundant and 
snperogatory. 

The defendant contends that a special act enacted by the General 
Assembly at the Special S c k o n  of 1920, entitled act relating to the 
finances of cities, towns, to~vnships, and school districts of Wayne 
County," and authorizing them to sell their bonds "at such place and 
at such interest basis, whether above or below 6 per cent per annum, as 
the official board or body may determine to be the best obtainable," is 
valid as to tlie t o ~ m  of Goldsboro notwithstanding the above amendment 
~vhich rcquires that all such legislation as to municipalities shall be 
enacted by general laws, and notnithstatl(1ing tlie t~vo  general statutes 
of 1917. enacted, as they recite, in consequence of such amendment and 
covering the entire scope of municipal regulation as to the matters cited 
in that amentlmmt. If the Constitution is to govern, and the legislation 
of 1917 in accordance t h e r e ~ i t h ,  the spccial act of 1920 in regard to 
Goldsboro is invalid, hcrausr it is in conflict with the cotlstitutional 
provision, and with the general laws enacted in accordance therewith. 

I t  is asked, Collld not the Legislature of 1920 amend or change the 
acts of the Legislature of 19171 Certainly. But in this matter of 
regulating municipalities such amendment or change must be made by 
general laws applying throughout the State, and not by special legisla- 
tion applying only to the mlmicipalitics in a certain county. 

There being t m  cnnflicting zct~. ,  o x  a "gei~erii: L~L," as required by 
the Constitution, and the other ('a special act," the court must hold the 
former and not the latter to be valid. 

I n  d f c h i r o n  v. Barlow, 4 Kan., 144, i t  appears in that State, as in  
this, formerly municipal corporations were organized and regulated by 
special statutes. The able opinion in that case sets out the abuses there- 
from, and how local interests and influences profited financially and 
other~vise by legislation which could not have been enacted if proposed 
bg general laws applying throughout the State. We need not repeat 
the details there given, for they are familiar here, and caused the adop- 
tion of the amendment to their Constitution almost identical with our 
amendment above. The Kansas amendment provided: "Art. 12, see. 5. 
Provision shall be made by general law for the organization of cities, 
towns, and villages, and their power of taxation, assessment, borrowing 
money, contracting debts, l iming  their credit shall be restricted so as 
to prevent the abuse of such power." 

I n  that case the Supreme Court of that State held invalid all special 
legislation regulating municipalities in said respects, except by general 
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laws, and has adhered to such ruling ever since, greatly to the protection 
and satisfaction of the taxpayers in  the municipalities of that State. 
Subsequently, an ingenious attempt was made to evade this constitutional 
amendment by amending the general statute, in such way that i t  could 
not apply but to three cities therein, and the Court, in  Topeka v. Gillett, 
32 Kan., 431, promptly held that invalid because in  violation of the 
constitutional provision. 

I t  has been strenuously urged that Goldsboro has made contracts for 
municipal improvements, and that just at  present i t  cannot sell these 
bonds at par, and that if not allowed to sell them below par, the work 
must be stopped, and the banks in that city, which have adyanced money 
on these bonds, will be seriously incommoded. But such considerations 
surely cannot prevail to set aside the will of the people of the State, as 
enacted in their Constitution. The provision had a wise purpose over 
and above the saving of time of the General Assembly wasted in  special 
legislation. I t  is common knowledge that there are a few large bond- 
buying houses in the Union who purchase municipal bonds at  the lowest 
available figure, and resell them at a large profit. Their local agents in  
this State can readily combine by agreeing upon a price among them- 
selves below par (if sales below par are not prohibited by a general 
act, which cannot be evaded by special legislation), and bonds bought at  
a low figure in  consequence of suppression in competition of the bond 
buyers, can later be parceled out among the buyers. The effective pro- 
tection of the general act of 1917, which forbids the sale of municipal 
bonds below par, has been that such bonds, which have the advantage of 
being also tax-free, have hitherto sold readily at  par. I f  that protection 
is nullified as to any one city, i t  may be removed as to any other when- 
ever. with or without the cooperation of local influences, special legisla- 
tion can be procured exempting such municipality from the control of 
the constitutional provision which prohibits local legislation in  such 
matters by requiring general laws. 

I t  is not suggested that in  this instance there has been any combina- 
tion of bond buyers or any ulterior motive on the part  of any one. We 
have under consideration the possibilities of abuse that will be opened 
up. I t  will be readily seen that such occasions will occur if the consti- 
tutional provision requiring uniform legislation in  regulation of the 
finances of municipalities and their power of contracting debts is not 
strictly adhered to. I t  is true that just a t  present there is a financial 
stringency, but i t  cannot be that the 6 per cent, tax-free bonds of a grow- 
ing, prosperous, wealthy municipality like the city of Goldsboro can 
long be without sale at  par, and should such condition occur, the Legisla- 
ture could respond by a general act giving to all corporations the same 
power to sell their bonds below par. 
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I t  ~ o u l d  be invidious to allow a few municipalities to sell their bonds 
below par while forbidding this privilege to all others. I f  the situation 
is such that Goldsboro callnot sell its bonds at par, while other towns 
are forbidden to sell at less than par, doubtless there is local patriotism 
and financial ability in Goldsboro that nil1 tide over the situation until 
the c i t r  can obtain par for its bonds as is required of other municipali- 
ties. We know that Mecklenhurg County has recently sold $300,000 of 
its bonds at 108; that Nash also has recently sold its bonds at 102; 
Randolph County and the thriving t o ~ m  of Hickory at  par and interest, 
and "there are others." 

Should there be a permanent depression in the market for 6 per cent, 
tax-free bonds of solvent municipalities, the remedy is for the Legislature 
to amend the general statute by extending the polver to sell at less than 
par to all municipalities. But to permit this to be done as to felT towns 
by special legislation tends to depress the market for all municipal bonds, 
and gives unlimited opportunity for a "rake-off" whene~yer influential 
combinations can manipulate the bonds of any particular towns. I t  mas 
to prerent this that the control of the finances of the municipalities was 
placed with the Legislature, and that the Constitution requires that such 
legislation shall be by general l a m  and uniform. 

Besides the reasons above given, special acts allowing certain munici- 
palities to sell their 6 per cent, tax-free b o d s  below par are unconstitu- 
tional for another reason. We have a usury law, C. S., 2306, which 
imposes a penalty for exacting a greater interest than 6 per cent. The 
Bank of Statesville procured a private act amending its charter, ch. 64, 
I . a m  1569-70, which authorized i t  "to discount notes and other evidences 
of debt, and to iend money upon such terms and rate of interest as may 
b~ agreed upon," and i t  WL . _,d in  a strong opinion by Bynum, J., in 
Simonton c. Lanier, 71 N. C., 503, that such act was unconstitutional 
and invalid. so far  as it could be construed to authorize a rate of interest 
in excess of the general rate of 6 per cent, because it was in  violation of 
the time-honored constitutional provisions: Art. I, sec. 7, of the Consti- 
tl~tion, which declares that "No man or set of men are entitled to exclu- 
sire or separate emoluments, privileges, or immunities," and ,4rt. I, 
see. 31, "Perpetuities and monopolies are contrary to the genius of a 
free State, and ought not to be allowed." Judge Bynum, after quoting 
the above provisions of the Constitution, pertinently asked : "What 
public service has this bank rendered that i t  should be granted the excep- 
tional privilege" that i t  should be exempted from the usury law? and 
said: "The wisdom and foresight of our ancestors are nowhere more 
clearly shown than in poviding these fundamental safeguards against 
partial and class legislation-the insidious and everworking foes of free 
and equal government." This decision has never been overruled or 
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questioned, and its wisdom and justice has commended i t  to the approval 
of the public and the Court as is shown by the numerous citations thereto 
to be found in  Anno. Ed., which we need not therefore take the space to 
recapitulate. 

Not only is this special legislation authorizing the city of Goldsboro to - 

sell its bonds below par in  violation of the above quoted sections of the 
Constitution, which require "Equal right to all and special privilege to 
none," and in  violation of the amendment passed for the express purpose 
of requiring uniform legislation as to all municipalities, and in violation 
of the general acts passed, in pursuance thereof by the Legislature of 
1917, but i t  is a serious discrimination against other towns and cities 
which are required to sell their bonds "at not less than par," and tends 
to depress the price of all municipal bonds in the State with great loss 
to the taxpayers, and giving unlimited opportunity for "rake-offs" to 
powerful combinations of capital which will be formed to depress the 
price of siich bonds, and it is in violation of our usurp law, and will 
inevitably force the repeal of that statute, which for so long a time has 
been a protection to our people; for who will lend money to a farmer, 
merchant, or any other legitimate business at  6 per cent if such towns 
as Goldsboro are allowed to sell 6 per cent, tax-free bonds at  4 to 6 per 
cent below par, which privilege will be extended to other cities by special 
act, and we may see the sale price of municipal bonds brought down to 
a f a r  lower figure still. If the bonds are sold at  94, the present and 
future citizens of Goldsboro will pay for years to come $6 annually as 
interest for every $94 received (which is considerably more than 6 per 
cent on $100), besides the $6 initial "rake-off" to the buyers. Other 
towns will get similar acts in derogation to the Constitution. Local 
financial "rings" will be formed to elect boards to sell "bonds at  less than 
par"-which phrase has "depths lower still," as is held in  lively remem- 
brance by those who can recall the time when even State bonds were 
hawked at 30 and less. 

For  these reasons I earnestly insist that this special act, giving this 
special privilege to Goldsboro to sell its bonds a t  less than par, is i n  
violation of the constitutional provision enacted to prevent, among other 
things, this very legislation, and opens the doors wide to the very 
"abuses" which the amendment to require uniform legislation, "by 
general law," of municipalities was framed and adopted to prevent. 

BROWN, J., dissenting: I can add nothing to the forcible dissent of 
the Chief Justice in  this case. 

With perfect deference for the opinion of the majority of my brethren, 
I feel that the decision of the Court is extremely unfortunate, and a t  one 
blow strikes down one of the most valuable amendments ever made to 
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our Constitution. The decision is destructive to the efforts of the 
General Assembly to maintain the credit of the cities and towns of the 
State by forbidding the sale of their securities below par. The general 
municipal act, enacted strictly in pursuance of the Constitution, presents 
a wiqe and elaborate scheme for the gorernment of cities and towns. 
I t  is intended to be uniform, and to govern all alike. If the act had not 
been destroyed by this Court, it would have maintained the credit of 
municipalities, and have p~erented gross abuses in disposing of their 
bonds. 

I t  was this rery policy that restored the credit of North Carolina after 
the Civil War. Art. P, see. 4, of the Constitution provided that "until 
the bonds of the State shall be at par the General Assembly shall have 
no power to contract any new debt or pecuniary obligation in behalf of 
the State, except to supply a casual deficit,') etc. I t  is well known that 
at that time the obligations of the State were hawked about and sold for 
what they would bring. What money the State borrowed, it had to pay 
a high rate of interest for. Instead of yielding to existing conditions, 
the people of the State resolutely forbade the sale of bonds at  any price 
less than par. The consequence was that in  a few years the State was 
able to dispose of its bonds without sacrifice. I f  our municipal act was 
upheld by this Court, and the plainly expressed will of the people obeyed, 
as it should be, the credit of our cities and towns would be undoubtedly 
maintained, and their securities not be piaced at  the mercy of a lot of 
bond sharks. 

Municipal securities are greatly desired by the rich as they are free 
from Federal income tax and afford an absolutely safe investment. A 
6 nor oont hnnrl 91?Ch 2 thriTiEg 2 5  &!&horn, Tith n sp!cc+i:! 
r-- ----" ----- 

population, ought not to be allowed to be sold at less than par. I t  is 
a great blow to the credit of the city, and if this decision had been 
othern~ise it would be only a short time before its bonds would sell at  
par. The record of the sales of sound municipal bonds in  New York 
at this time shows that such securities sell on a 6 per cent basis, and in 
some instances less. I t  is better that Goldsboro should be temporarily 
inconvenienced than that the policy of the State in providing a uniform 
law for all cities and towns should be destroyed. 

The fate of this wise and valuable amendment of 1916 to the Constitu- 
tion reminds me of the epitaph on the tombstone of a small child : 

"If I am so soon done for, 
What was I begun for?" 
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PEARL ALLEN T. J. R'. ALLEN. 

(Filed 1 December, 1920.) 

1. DivorceRlarriage-- Alimony- "Subsistence" - Statutes- Attorney's 
Fees. 

Ch. 24. Laws of 1919, amending sec. 1567 of the Revisal, in reference 
to alimony or support, provides, in the sound discretion of the court, for 
an order for the necessary "subsistence" of the wife p e n d e n t e  lite, and 
supersedes the allowance for alimony, which latter included an allowance 
for attorney's fees, and under the amendment an allowance for attorney's 
fees is not permissible. 

2. DivorceMarriage"Subsistence"-Alimony-Defenses--Statutes. 
Under the provisions of ch. 24, Laws of 1919, amending sec. 1567 of the 

Revisal, it  is immaterial counter charges the defendant makes 
against the plaintiff, his wife, in her application for her necessary "sub- 
sistence" p e n d m t e  lite, for if he has separated from her, he must support 
her according to his means and condition in life, taking into consideration 
the separate estate of his wife, until the issue has been submitted to 
the jury. 

CLARK, C. J., concurring in part ;  ALLES, J., dissenting; WALKER, J., con- 
curring in the dissenting opinion. 

APPEAL by defendant from order of Ray, J., on 10 May, 1920, from 
ROCKIKGHA~~~ .  

This is a proceeding commenced under ch. 24 of the Public Laws of 
1919, amendatory of sec. 1567 of the Revisal, for the purpose of securing 
tci the plaintiff subsistence for herself and children, together with counsel 
fees. From a n  order allowing subsistence and counsel fees, made by h is  
Honor, Judge Ray, in the Superior Court of Rockingham County, the 
defendant appeals. 

J .  N .  Sharp and P. W .  Glidewell for plaintif. 
J .  C.  Brown and C .  0. NcA!lichael for defendant. 

BROWK, J. The judge made an  allowance to the plaintiff for  subsist- 
ence of $200 on 1 April, 1920, upon due notice. N o  exception was taken 
to this allowance, and i t  was paid in  full by the defendant. The  case 
was then continued for further hearing unti l  11 May, 1920, to be heard 
a t  the courthouse in  Wentworth. A t  that  time an allowance was made 
to the plaintiff of $75 for herself and children, together with $250 
attorneys' fees in  addition. I n  his first order the judge finds as a fac t :  
"That the defendant has left the plaintiff, and has taken from her  with- 
out legal process the four older children, and has failed and refused to 
support the said plaintiff, and h'as refused to let her see the said four 
children, and has taken under claim and delivery all the household and 

3&180 
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kitchen furniture and provisions, and has locked them u p ;  and it further 
nppenr~np to the ?onrt that  thc baby, two years old, i s  still with the 
plailltiff, ant1 that thc dcfr~ndant is trying to, ni thout legal process, take 
that child from the plaintiff." 

rp011 this finding 1w are of opinion that the plaintiff is entitled to 
nri :illolr ant c for  n c c t w r a  quhsistcnce pending the action and until the 
i i w c i  can  I)(. det(miiiict1 hy a jury. I n  our judgment i t  is immaterial 
nllnt counter cliargc.: tlic drfcndallt makes against the plaintiff. I f  he 
h:t$ ~i ' ] ) i t l .~ t~t !  fnxn  licr. lie must support her according to his means and 
co l~ t l i t i o~~  in life, taliiilg into coilsideration the separate estate of the 
~ i i f ~ ' ,  imtil the i w w s  can Le determilied by ? jury. The  sum a l l o ~ ~ e d  
for sul~sistencc. must be left to the sound discretion of the Superior Court 
judgc, a11d tlitre i.i no t~ itlcncc of an abuse of such discretion in  this case. 

r .  

l ! ~  ,t, 1 u' 1513 is 1,l~Llilj iiiteilded tq supersede the statute heretofore 
regulating alimony pendente l i te,  all ! coniequently all the decisions 
bearing thereon are of.110 value. The  Legislaturf has carefully avoided 
the uqe of the word "alimony" anynilere in tlic statute. Counsel fees 
hax e lleretofore been a l l o ~ e d  as comprehended under the term alinzony 
becauke they were necessary in  order 10 e x h l e  the wife to prosecute her 
action. Cut in this statute the word cubcisLenre is used and the word 
alimony omitted, and there is 110 p ro~ i s ion  n hatever that  v e  can fina 
authorizii~g the allon.aucc of counsel fees in a proceeding brought under 
the statute. 

RTe are of opinioll that  the order alloxing subsistence should be 
affirmed, a11d that the ordcr allo~ving councel fees should be reversed. 

Xodified and affirmed. 

CLARK, C. J., concurring in pa r t :  There are but two assignments of 
error. The first is that the court alloxed alimony pendente Zite i n  a 
proceeding undcr Rea., 1567, authorizing "actions for alimony without 
dirorce." There had been decisions of this Court that  alimony pendente 
l i f e  was not authorized i n  actions brought under tha t  section, but was 
allowable only in  actions brought under Rev., 1566, i n  actions for 
divorce. But  to cure this defect, ch. 24, L a m  1919, expressly provides 
that  i n  actions like this under Rev., 1567 for "alimony without divorce," 
alimony pendente l i te  could be allowed in the discretion of the court. 
This  chapter must have escaped the attention of the appellant's counsel. 

The  only other assignment of error is  that  the judge "signed the order7' 
for  which no grounds are  given, neither in the exception itself nor i n  the 
assignment of error, and therefore i t  is invalid. 

There is an  esception urged, however, that  the judge did not find the 
facts upon which he based his  order. The  fact  of abandonment is, 
however, expressly found,  and that  of marriage is  admitted, which are 
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the two facts required to be found as the basis for an allowance pendente  
l i f e  under Rev., 1566. Sk i t t l e tharpe  v. Slcitt letharpe, 130 N.  C., 72, and 
l l idu,e l l  v. Bidwel l ,  139 N .  C., 402. Besides, under the language in  
Rev., 1567, the judge is not required to "find the facts" as he is required 
to do under proceedings in 1566 by h e  language thereof. 

The recriminatory allegations in the answer are not to be considered 
in  a motion of alimony pcndcnte l i f e  when there has been a marriage 
and abandonment, as is well stated hy ITolce, J., in M e d l i n  v. M e d l i n ,  
175 N .  C., 530; Sk i t t l e tharpe  v. Sk i t t l e tharpe ,  and Bidwel l  v. Bidwel l ,  
S l l l JTU.  

Up to ch. 53, Laws 1852, alimony pcndente l i te  was not allowed i n  
actions for divorce, E m - p  v. B a r p ,  54 N .  C., 119. But the humanity of 
that (lay revolted at this injustice, and authorized such an allowance, in  
tlie discrction of the court. 

Tllc Laws 1S72, c l~.  193, authorized the wife to sue for alimony, with- 
out asking for dil-orce. C r a m  v. C r a m ,  116 N.  C., 288. I t  was subse- 
quently asccrtaincd that this latter act inadvertently failed to authorize 
the allowance of alimony pendente l i te in that proceeding, and this defect 
was cured by the enactment of c11. 24, Laws 1919. 

The above is the history of "alimony pendente lite" in  this State. 
But  it n u s t  be noted that "counsel fees and suit money" were allowed 
as costs before, and are not derived from the allowance of alimony, which 
word comes from the Latin a l i m c n t u m ,  and means simply an allowance 
for subsistence, and is statutory. 

Counsel fees and suit money have been allowed from time immemorial, 
and do not come under any provision for alimony, 19 C. J., 226, 227, and 
notes; and the power to make such allowance exists irrespective of statu- 
tory authority. 19 C. J., 225; 21 Cyc., 1604, and cases there cited. 
Such an allowance rests upon the principle that in every action between 
the husband and wife, the husband is liable for "costs" in  any event, and 
the wife is allowed counsel fees and suit money for costs "to enable her 
to bring her case in court," without which the right to bring an  action 
against her husband would be illusory and a mockery. 1 R. C. L., 909- 
912. The amount of such allowance has always rested in the discretion 
of the court, and cannot be reviewed "unless there is clearly an abuse of 
discretion." The amount of alimony is also discretionary with the trial 
judge unless there is a gross abuse of discretion. The whole subject is 
reviewed, with the citations of our authorities, in  Moore  v. Moore,  130 
N. C., 333, also see citations to that case in Anno. Ed., and J o n e s  v. 
Jones ,  173 N. C., 285, and cases there cited. 

A wife, engaged in household duties, bearing and rearing children, and 
being often the cook for the family also, receives 'no wages and has no 
opportunity for gainful occupation, and hence i t  is elemental justice 
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that she be allomd a reasonable sum for counsel fees and court costs to 
enable her "to present her side in court," 11-hich has always been allowed 
by the courts, and also the statute now provides alimony pendente l i te  
when she has not sufficient property of her own so that she may not 
starve while having the merits of her alleged 15rongs investigated by a 
judge and jurv. 

Especially should she be so allowed, when, as the judge found as facts 
in this case, the husband has stripped her of a home, locked up the 
provisions, household and kitchen furniture, and by his recriminatory 
charges seeks to blast the character utterly of the mother of his six 
children. Vhether his charges are true or not, only a jury can decide, 
and she should have a "square deal" to defend herself by an allowance 
for counsel fees and subsistence till the facts are determined. This is 
what the acts of 1832 and 1919, supra, now C. S., 1666, 1667, proride. 

ALLEX, J., dissenting: This is an action by the wife against the 
husband for support without divorce, brought under see. 1567 of the 
Revisal, as amended by ch. 2 1  of the Laws of 1919. 

After the action was commenced the plaintiff moved upon notice for 
an order for support and counsel fees, which motion was supported by 
the affidavit of the plaintiff alleging various acts of cruelty and mis- 
treatment, failure of support by the defendant, and abandonment. 

At  the time when the motion was returnable the defendant was not 
able to be present, and upon request the motion was continued to a future 
date, the judge requiring the defendant to pay $200 to the plaintiff, 
which was done, and in this order there are certain recitals which will 
be hereaf~er referred to. 

Afterwards the husband appeared and filed an affidavit in which he 
denied all of the material allegations in the affidavit of the plaintiff, and 
particularly that he had separated himself from his wife, and on the 
contrary alleged that she had abandoned her home. 

H e  also alleged that the plaintiff had been cruel and abusive in her 
treatment of him, that she had refused to attend to the duties of the 
home and that she was guilty of acts of infidelity. H e  also introduced 
supporting affidavits from a number of citizens showing that he had been 
kind and considerate, that he was a man of good character, and that the 
plaintiff was a woman of bad character, that he had provided for his 
n~ife  and children, and that she had abandoned him. 

There were also six affidavits supporting the charge of infidelity. 
The plaintiff introduced five affidavits as to her good character, but 

all of them except one referred to her character when she was a young 
woman. 

Cpon the hearing his Honor made the following order: 



N. C.] FALL TERM, 1920. 

"This cause coming on to be heard before his Honor, J. Bis Ray, judge 
presiding, 11th Judicial District, and bcing heard upon allegations of 
the complaint, ansnTer, and affidavits, and after argument of counsel the 
court finds as a fact that upon the allegations of the complaint, and the 
proof the plaintiff would be entitled to a divorce from bed and board, and 
is entitled to alivzomy pendente  l i fe  and attorney's fees; it is therefore 
ordered that the defendant secure to the plaintiff $75 as alimony until 
further order of the court, and $250 attorney's fees, in addition to the 
alimony herein allowed. This 17 May, 1920. J. B I ~  RAY, 

J u d g e  Presiding." 
The defendant excepted and appealed. 
I n  actions for dirorce from the bonds of matrimony or from bed and 

board, if the wife "shall set forth in her complaint such facts, which 
upon application for alimony shall be found by the judge to be true and 
to entitle her to the relief demanded in the complaint, and it shall appear 
to the judge of such court, either in or out of term, by the affidavit of 
the complaint, or other proof, that she has not sufficient means whereof 
to subsist during the prosecution of the suit, and to defray the necessary 
and proper expenses thereof, the judge may order the husband to pay 
Cer such alimony during the pendency of the suit as shall appear to him 
j ~ s t  and proper, haring regard to the circumstances of the parties." 
Rev.. 1566. 

T h e  judge must find the essential and issuable facts, and set them 
ont in detail so that his court can determine from the facts as found 
nhether the order for alimony can be upheld as the correct legal con- 
clusion. . . . These findings, and the order predicated thereon, are 
not finally conclusive on the parties nor receivable in evidence on the 
trial of the issues before the jury, unless modified on further notice and 
hearing, they are conclusive for the purposes of the motion, and operat- 
ing as they do presently to deprive a defendant of his property, they 
should be decided and set out in conclusive form and in such detail that 
the appellate court, as stated, may be able to determine whether they 
justify the order made." Ease ley  v. Easeley, 173 N. C., 531. 

I t  was held in  the Ease ley  case that a finding by the judge that the 
"plaintiff had made out a prima facie case on the issue of abandonment" 
was insufficient to support an order for alimony, and that the judge 
must "find and set out the relevant facts." The finding in  this case that 
"upon the allegations of the complaint and the proof the plaintiff would 
be entitled to a divorce from bed and board" is not more specific than 
the one condemned in the Ease ley  case. 

I f ,  however, the action was for support alone, and not for divorce 
(Rev., 1567), which is the action now before us, no order for alimony 
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pendente lite could be made prior to ch. 24, Laws of 1919. Hodges v. 
Hodges, 52 K. C., 122, approred in Crezcs v. Crews, 175 Y. C., 171. 

I n  the latter action the only issuable facts mere: "(1) As to whether 
the marriage relation existed at the time of the institution of the pro- 
ceeding; (2) whether the husband separated himself from his wife," and 
the reasons and excuses of the husband for the separation were ifrelevant, 
the Court holding that the husband could not defeat the action for sup- 
port by proof of the infidelity of the wife, but must ~va i t  and seek his 
remedy in an action for divorce, n~hen, if successful, he ~ ~ o u l d  be relieved 
of the order for support. which was not final. 

If the marriage and separation of the husband were admitted, the 
jndge made the order for support after hearing both parties, but if either 
was denied, no order could be made until the controverted fact was 
settled by a jury. These principles are discussed and settled in Skittle- 
t h r p e  z.. Skittletharpe, 130 N. C., 72; Hooper v.  Hooper, 164 N.  C., 2 ;  
C r w s  1 % .  Crews, 175 S. C., 171. 

I n  1919 (ch. 24, L a m  1919) the statute permitting actions for support 
without divorce vas  changed T-ery materially by substituting the f o l l o ~  
i r ~ p  for sec. 1567 of the Revisal: 

"If any husband shall separate himself from his n-ife and fail to pro- 
1-icle her and the children of the marriage with the necessary subsistence 
according to his means and condition in life, or if he shall be a drunkard 
or spendthrift, or be guilty of any misconduct or acts that would be or 
constitute cause for divorce. either absolute or from bed and board, the 
wife may institute an action in  the Superior Court of the county in 
which the cause of action arose to have a reasonable subsistence allotted 
and paid or secured to her from the estate or earnings of her husband. 
Pending the trial and final determination of the issues involved in such 
action, and also after they are determined, if finally determined, in favor 
of the wife, such ~ d ' e  may make application to the resident judge of 
the Superior Court, or the judge holding the Superior Court of the 
district in ~vhich the action vas  brought, for an allowance for such 
subsistence, and it shall be la~vful for such judge to cause the husband 
to secure so much of his estate, or to pay so much of his earnings, or 
both, as may be proper, according to his condition and circumstances, 
for the benefit of his said d e  and the children of the marriage, having 
regard also to the saparate estate of the wife: Provided, that no order 
for such allo~vance shall be made unless the husband shall have had five 
days notice thereof. Such application may be heard in or out of term, 
orally or upon affidavit, or either or both." (Certain parts not material 
omitted.) 

The statute does not change the issuable facts in actions for support, 
nor does it affect the principle that these must be passed on by a jury 
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before a judgment can be rendered, but it does permit the judge to make 
an order for subsistence of tlie wife and children during the pendency 
of the action, thus conforming the procedure to clpplications for alimony 
pendente l i te in actions for divorce, and, as on such applications, the ma- 
terial facts of marriage and separation by the husband must be found by 
tlie judge as a basis for his order, which findings are not conclusive on 
the parties nor receivable in evidence on the trial of the issues before 
the jury. 

There is, however, a marked difference in  the order, which may be 
made in actions for divorce, and in those for support. 

I n  the first, when the wife makes it appear "that she has not sufficient 
means whereon to subsist during the prosecution of the suit, and to 
dtdfray the necessary and proper expenses thereof the judge may order 
tlie husband to pay her such alimony during the pendency of the suit," 
etc., and such alimony includes counsel fees, but in the second under the 
act of 1919, the application is for an allowance for subsistence alone, 
without reference to the expenses of suit, alimony is not mentioned, and 
the order is for subsistence for the benefit of the wife and children. 

When the act of 1919 was adopted, the General dssembly knew that in  
actions for divorce the wife must show that she did not have sufficient 
means to defray the expenses of suit, and that authority to order alimony 
included counsel fees. I t  was also known that in actions for s ~ ~ p p o r t  
ILO order for subsistence or counsel fees could be made pcnclente l i tc,  and, 
with a knowledge of these facts, having restricted the amendatory act 
to subsistence, we cannot extend its meaning to include the fees of an 
attorney, when the General -4ssembly has declined to do so. 

Applying these principles, the order appealed from should, I think, 
be set aside, because it allows attorney's fees in  an action for support, 
which is without authority of law, and there is no finding of fact, 
although the answer of the defendant denies that he has separated from 
the plaintiff, and, on the contrary, alleges that the plaintiff has will- 
fully abandoned him, which, if true, would not come within the meaning 
of the statute, which allows an order to be made if the husband "shall 
separate himself from his wife." 

I t  is true it is recited in a prior order that the defendant had left the 
plaintiff, which might be sufficient, but the order from which the appeal 
i u  taken does not purport to be based on that order, which war made 
before the answer was filed and before the defendant had been heard on 
a motion for a continuance, "without prejudice to the rights of either 
party upon the final hearing," and the recitals were for the purposes 
of the former order and should have no bearing on this appeal. 
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As I understand the record, the material fact that  the defendant has 
separated himself from his wife, ~ ~ h i c h  means more than l ir ing apart, 
has not been made, and without such finding no order for support or  
counsel fees should be sustained. 

WALKER, J., concurs in  this result. 

M. T. CHILTOX v. PATSY SMITH AXD JOHPi R. SMITH. 

(Filed 1 December, 1920.) 

1. Trusts-Parol-Deeds and Conveyances--Statute of Frauds. 
A parol trust cannot be established between the parties in faror of the 

grantor in a deed conveying an absolute fee-simple title to lands, nor can 
such deed be converted into a mortgage without allegation and proof that 
a clause of defeasance or redemption was omitted therefrom by reason of 
ignorance, mistake, fraud, or undue influence. C. S., 938. 

2. Mortgages - Deeds and Conveyances - Conveyance to Mortgagee - 
Fraud-Presumptions-Burden of Proof. 

The principle establishing a pt-ima facie case of undue influence, and 
placing the burden of proof on the mortgagee to disprove it when the 
mortgagor has conveyed the mortgaged lands to him in fee simple in pay- 
ment of the debt, does not applr because the mortgagee. the plaintiff in his 
action to recover possession, happens to be the president of a bank which 
holds a number of the defendant's notes secured by mortgage on his land, 
with the plaintiff as endorsw in t h e  g h w n r ~  nf s n p  rnntrnl  n r  r n ~ r r i n n  
on his part, and defendant has placed his defense upon a separate and 
distinct ground. 

WALKER, J., concurring in result. 

APPEAL by defendants from ,4fcElroy, J., at  April Term, 1920, of 
STOKES, 

This was an  action of ejectment, tried a t  the Spring Term, 1920, of 
STOKES, before XcElroy, J., and a jury. The  action was brought 
against Patsy  Smith and Susan Smith, who answered alleging that  they 
were holding the land in  controversy under and as tenants of John  R. 
Smith, who came in and being made party defendant, filed his answer 
alleging that  a t  the time he executed his deed to the plaintiff there was 
a parol agreement between them that  the plaintiff ~ o u l d  reconvey the 
land described in  said deed, upon repayment to him by the defendant, 
out of the rents and profits of the land, all of the money paid by the 
plaintiff for the benefit of the said John  R. Smith. H e  was allowed to 
amend his answer by inserting the following paragraph: 
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"9v2. The said plaintiff pretended to be the friend of thr dcfenilant 
for the purpose and with the intrllt of procuring the legal title to the 
land above mentioned, illtencling to defraud the d~fcntlant ont of the 
legal title to the samr; that the defendant relied upon the statcxment of 
the plaintiff that he ~ ~ o u l d  reconvey the land to the defendant, arid would 
hold the same as security for money adrarlcctl by the plaintiff to this 
defendant, and relying upon such statements and assnrancc~s, the tlcfcnd- 
ant was misled, deceived, arid indiiced to sign the tlccd abovc nieritionetl; 
tLat the plaintiff stated to this dcfcndmit tliat if hc wodil cxecnte thc 
deed to him (the plaintiff) he would hold the same as sccuritp and 
reconvey the same to the defcndant at a later (late when t h ~  dcfcnclant 
should repay him the money so advanced, but (lid not interid to (lo so, 
and at the time the plaintiff made such statemrnts he knew they were 
fnlse, and made them for the purpose of cheating and deceiving the 
defendant out of thc land. And thc defrndant, relying thtwon, was 
icduced thereby to execute said deed, and was thereby defrauded out 
of his land." 

The plaintiff, replying to said paragraph D1i2, avcrrcd tliat it was 
LC untrue, and expressly tleriied the same." 

The jury responded to the issues submittrtl as follows: (1) Was the 
deed of 31 July, 1915, excrl~tetl by John R. Smith and wife to M. T. 
Chilton, intended as a mortgage, and if so, wa3 the redemption claim 
omitted from said decd by reason of the fraud of the grantee? J\nswer: 
"NO." (5) Are the drfcridants in the wrongful and unlawful possession 
of said lantl, as allcged in the complaint? -1liswer: "Yes." ( 6 )  What 
damage, if any, is the plaintiff entitled to recover? Answer: "1 per 
month from 23 April, 1916." 

These findirigs made it urinecessary to answer the othrr issues sub- 
mitted. Judgment upon the verdict in favor of the plaintiff. .\ppeal 
bv defendant. 

McNiclzael,  J o h n s o n  d Hack ler  for plaintif l .  
Jones  02 Clements  and I Io l ton  & I lo l ton  for defendant.  

CLARK, C. J. The defendant, John R. Smith, did not allege in his 
answer that his deed to the plaintiff was intended as a mortgage, nor did 
11e allege, or offer proof, that the clause of d ~ f r a s a n c e  or redempt ion  
was omitted therefrom by rrason of ignorance, mistake, fraud, or undue 
influence or advantage, but admits that it was a deed absolute upon its 
face; that he knew it was such, and was intended to be so drawn; that it 
was mailed to him by the plaintiff, who was 1 2  miles away, and was 
signed and acknowledged by him, with full knowledge of its contents in 
the absence of the plaintiff, and was then delivered by him to the 
tlaintiff. 
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The  drfenclant ha i ing  failed to allege ant1 offer proof that  the clause 
of drfeasance or redemption was omitted from the deed by reason of 
ignorance, mistake, fraud, or undue influence, the evidence tendered by 
him to s h o ~  an oral agrcernent by the plaintiff to reconrey, or that  he  
made the tlwd rrlgirre on such promiie, n hich thc defendant did not 
intend to keep, v7aq incompetent, antl was properly cscluded. S o l ~ e l l  
1%.  Barret t ,  45 S. C., 20; B ~ o v  n v .  Carson, ib., 272; Canzpbcll v. Camp- 
b ~ l l ,  55 x. C., 364;  B~ici iz t  21. C o r p ~ a c n q ,  62 N. C., 225; B o n h a m  v. 
Craig,  S O  N. C., 22-1; Eqer ton  v. Jones, 102 S. C., 278:  Y o r r i s  v. 
X c L a m ,  101 N. C., 130: S'praqccr 1.. l loizrl,  115 N. C., 530; _Vezr~Lon v. 
Clark,  174 S. C., 203: T.T7illir~n~son v. I : d o n ,  177 K. C., 302; S c l c b e r n  
v S e v b e r n ,  178 S. C., 3. 

I n  Gaylord c. G a y l o r d .  120 X. C., 227, it  wa.; llcld that a p r o 1  trust 
cannot bc established 1)et~vccn the pnrtici in fxr or oE the grantor i n  a 
clced, n h r n  ~ h c  effcrt nil1 he to contrxlict or c l ~ a r ~ g e  by a contcmpo- 
rancous oral nqrccment the nrittr.11 rolltract rlcarly ant1 flllly cxprcsccd. 
This is a i ~ c l l  consitlrrcd caw iri nllich the subject n a i  c~lal~oratclg dis- 
C I I S ~ ~ ,  and vliirh has lwcn rcpcatcclly rc,ritctl as a11thorit~-ccr citations 
in  the A h n o .  Etl. A l r ~ d  it ha. 1~ 11 follou c (1 \il~cck th', t \ ulurric> li:~, l w n  
annotated in S P I ~  f o ~ i  7.. Clnrl,,, 174 S. C., 301, ?itinq- nun1t rolls cases; 
and W i l l i a n ~ v o n  r * .  L'ohnn, \rrprn, anrl SPII 7 1 ~ i t  c .  J,- i '~ ' l )rrn,  S ~ I ~ T U ,  

\\her? the sul~jcct n-as again tli~cus~ccl. 
To permit thc terms of a colclrrn con] cyancc, a l ~ a l u t e  on its face, to 

be contradicted I)y a c o ~ r t c ~ ~ i ~ ~ o r : ~ ~ ~ c ~ o i ~ i  par01 agrcc~rnt~it nonltl lie in the 
tw th  of the lrittrr ant1 111c intrnt of tlic qtatutc of frni~tls. C. S., 985. 

T P 77 T 7 '  r ,  * " a  . 1 1 1  1 ,-Tl . , . , . J I I t i t  \ \  I I C W  it  with 

agre~r l  betneen the gralrtor mld tllc grantcp a t  the timc the t l (~r1  n a s  
dclireretl that it  41101dd 01prnte as a ~ i io~ tgagc ,  the grantor is c'ntitled 
to hare  the deed declared a mortgayc hy reawn of cnch agrcwmnt, 
altliougli the rcden~ption clause was not omitted 117 reason of ignorance, 
mistake, franc!, or 11nt1uc advalitagc." Brit thi, case seemingly stands 
alone, and in ST7zl1iamson 7.. Rabo~z ,  1'77 IT. C., 206, it ]\-as fully consid- 
cred and espresily overruled. 

If a mortgagor convrys to the rnortgagw the mortgaged property, the 
crinveyarice i, prima f u r i r  made nntler nnclue iiiflucnce, because the 
mortgagor is in chains antl the burdrn is on the mortgagee to prove the 
contrary. Bu t  that  is not the case here, thollgh there was a mortgage 
for $1,000 giren by the defendant to secure a debt to which the plaintiff 
mas his surety and John  R. Smith n7as debtor to a bank, of nhich  the  
plaintiff was president, for rnoriey borro~ved. It is  not alleged or shown 
that  any confidential relation existed, which placed the defendant under 
the control or undue influence of the plaintiff. The  defendant's case 
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MAMIE IT' GOODE I r n  flr~: ITrqn\\n. GEORGE GOODE, v. AGSES GOODB 
HC.\RSE ASD HI I: H r s n  \\I). TT'CSLET HIL2RSE, ET AL. 

(Filcd 1 December, 1020.) 

1. Wills-Inte~~~~retatio11-I11te1lt. 
d will sho~l t l  be interpretrd from the 1:lnrnare in the instrument aq a 

Thole, to n.ccitnin and enforcc the intention of the testator, when not i n  
violation of In\v : and in determining upon this intent each and every part  
thereof will hc eivell siq~ificancc, and apparent inconsktencies tvill be 
harmonized nhen i t  can rcasonnhly Iw done hy fair and rensonnhlr inter- 
pretation. civinr: itc. lanqun<e its natural and cu? to~nar~ '  meaning unless 
it  c l e n r l ~  nppenrs that some other permissible meaning is intended. 

2. Same-Ambiguity-Estates-Defeasible Fee--Early Vesting of Estates. 
Wliere n defeasible fee in an estate is devised, and no definite time fixed 

for i t  to become ahsolute, the time of the testator's cleat11 will be adopted 
in the inteipretation of the testator's intent as  expressed in the mill, 
unleis it  nppenrs from the termq thereof that some intervening time is  
indicnte.1 hctween such death and that  of the first talier; and in case of 
ambiqnity, the courts are  inclined to regard the firqt talier as the primary 
object of the testator's bonnty, and will lean to the interpretation that  
tends to promote the early vesting of estates. 

3. Same-Statutes. 
A devise in fee simple to the testator's tn-o named children and her 

daughter-in-law of all of "mj real estate," equally, and to the children of 
the daughter-in-law by her husband, the testator's son, the share of their 
mother's estate "in the event of her death"; and in a subsequent item 
a provision that  the remainder of all other property, real and personal, 
shall be equally divided betxeen these beneficiaries, and if the children 
of testator's daughter-in-law survive their mother. "they shall inherit her  
share of my property as  provided in" the preceding item: Held, it was 
the intent of the testator that  the estate devised to the daughter-in-law 
should vest in her if living a t  the time of the death of testator, under 
the first item of the will, which is further shown by the expressions in 
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the later clause, indicating that the grandchildren should inherit directl~ 
from the testator in the event their mother should predecease her. Rev., 
1551. 

CIVIL ACTIOS, 11~ard on the pleadings and the admissions contained 
therein before Hryson, ,I., at October Term, 1920, of R ~ E C I ~ L E K B U R G .  

From the pertinent facts $0 presented it appears that J. 39. Goode 
died in Necklenburg County on 10 December, 1918, having duly executed 
his last mill and testament, disposing of his realty, a valuable house and 
lot in the city of Charlotte, and also his personal estate, and leaving him 
surviving three children, to wit, George Goode, intermarried with Namie 
W. Goode, coplaintiff, and Agnes Goode Hearne, ni fe  of Wesley Heafne, 
and Mamie G. Morris, parties defendant. That Mamie TD. Goode, a 
devisee under said d l ,  and her husband, George, as coplaintiff, hare 
imtituted the present action against Agnes Hearne and her husband, 
Mamir G .  Morris, and four minors, Evelyn Clarke Goode, and the chil- 
dren of George axid M. W. Goode, duly represented by guardian ad lifem, 
alleging that these minors, without just right, are claiming a proprietary 
interest under said will which constitutes a cloud on the title and interest 
of plaintiff, Mamie W. Goode, as owner of one-third of the realty devised 
in item two of said will. The complaint also contains proper and 
adequate arerment looking to a sale of said land for division among the 
true owners. 

The court below being of opinion that the plaintiff, 3farnie TV. Goode, 
was the owner of onethird interest in the realty, the subject of this 
litigation, and that the minor defendants had no interest therein, entered 
judgment against said minors; and further, that the propesty be sold 
at the end of two years according to tile closlng paragraph of the will. 
The guardian ad Zitem excepted and appealed from the judgment against 
the infants, there being no objection as to the method and time of sale. 

E. R. Presto% and Frank H. Kennedy for plaintiffs. 
Clarkaon, Taliaferro & Clarkson for guardian ad litem of minor 

defendants et al. 
Pharr, Be17 & Sparrow for defendants Agnes Goode Hearne and 

il!amie G. Xorris. 

HOKE, J. The will of J. hf. Goode, upon which the rights of these 
parties depend, has been duly proven and recorded, and is in terms as 
f ollon~s : 

"Know all men by these presents, that I, J. M. Goode, being of sound 
mind and memory, but realizing the uncertainty of life and the certainty 
of death, and hereby revoking all former wills by me made, do make 
and ordain this my last will and testament in form and substance as 
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follows: My executor hereinafter named shall give my body decent 
burial, pay all my just debts, and collect all money belonging to my 
estate. 

"2. I give and devise in fee simple to my two daughters, Mamie G. 
Morris and Agnes Hearne, and to my daughter-in-law, Mamie W. 
Goode, the wife of George W. Goode, share and share alike, all my real 
estate whcrerer situated, and it is my will that the children of my 
daughter-in-law, Mamie W. Goode, by her Imsband, George W. Goode, 
shall, in the cvcnt of their mother's death, inherit her share of the estate. 

"3. I give and bequeath all my household and kitchen furniture to 
Mamie G. Morris and Agnes Hearne. 

"4. I t  is my will that all the rest and remainder of my property, real, 
personal, or mixed, including all cash money, be equally divided between 
my two daughters, Mamie G. Morris and Bgnes Hearne, and my daugh- 
ter-in-law, Mamie W. Goode, and that if they, the children of my 
daughter-in-law, surrive her, they shall inherit her share of my said 
property, as provided in section 2 of this my last will and testament. 

"5. My city property not to be sold in two years from the date of 
my death. (Signed) J. M. GOODE." 

I t  is the approved position here and elsewhere, in the construction of 
wills, that unless in violation of law the intent of the testator, as expressed 
in the will, shall prevail, and in ascertaining this intent the entire will 
shall be considered, giving to each and every part significance and har- 
monizing apparent inconsistencies where this can be done by fair and 
reasonable interpretation, and that the language of the instrument shall 
13e given its natural and customary meaning unless it clearly appears 
that some other permissible meaning is intended. The decided cases 
with us are to the effect also that where a defeasible estate is conferred by 
will with no definite time fixed for the same to become absolute, the time 
of the testator's death will be adopted unless it appears from the terms 
of the will that some intervening time is indicated between such death 
and that of the first taker, and further, in determining this matter and 
in case of ambiguity, the courts are inclined to regard the first taker 
as the primary object of the testator's bounty, and will lean to the inter- 
pretation that tends to promote the early vesting of estates. I n  the 
ccmparatively recent case of Bank v. Murray, 175 N. C., pp. 62-65> some 
of the rulings referred to are stated as follows : 

"Subject to the position that the intent and purpose of the testator 
as expressed in his will shall always prevail except when the same is in  
violation of law, i t  is a recognized rule of interpretation with us that 
when an estate by will is limited over on a contingency and no time is  
fixed for the contingency to occur, the time of the testator's death will 
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be adopted unless it appears from the terms of the will that some inter- 
vening time is indicated between such death and that of the first taker, 
and to the same general effect are Whitfield v. Dougla.s, 175 N .  C., 46;  
Be71 v. Reesler, 175 N.  C., 526; Bank v. Johnson, 168 N .  C., 304; Dunn 
1%. Hines, 3 64 N. C., 113; Gallouay ?;. Carter, 100 N .  C., 111; Price v. 
Johnson, 90 Y. C., 593, and other numerous cases. Considering the 
terms of the will in view of these authorities and the rules of interpreta- 
tion they approve a d  illustrate, in the second clause of the n-ill, being 
the one more directly applicable to the real estate, the plaintiff, Mamie 
T. Goode, daughter-in-law, and the testator's tno daughters, in express 
terms are given the real estate 'in fee simple, share and share alike,' 
and the will, then, provides that in  the erent of the mother's death the 
children of the daughter-in-lav by the son shall inherit their mother's 
share of the testator's estate." S o  time being fixed when the contin- 
gcncy is to occur, and adopting the death of the testator as the time the 
estate devised to the mother, she being then alive, became absolute a t  
that date, and the children have no further proprietary interest-a posi- 
tion that is not only in  accord with the authorities cited and others of 
like kind, but in our opinion is fully confirmed by the language of the 
limitation itself, which clearly contemplates that these children, if they 
come into the ownership of the property at all under the will, shall do 
so as inheritors from the testator. I n  the fourth clause, disposing of 
the personal and other property, after bequeathing the same to the 
daughter-in-law and the two daughters, there is language in the limita- 
tion which might justify the interpretation that the mother took a life 
interest with remainder to the children, the terms being that if these 
children "survive the m o t h ~ r ;  they ~ha1'1 i n h ~ r i t  he r  qhprp cf the pstgte," 
but as applied to provisions in  section 2 of the will, such an interpreta- 
tion would not only be to ignore the positive devise of a fee simple, 
appearing in that section, but is in contravention to the last clause of 
this section 4, to the effect that if these children survive their mother 
"they shall inherit her share of my said property, as provided in section 9 
of this my last will and testament." The testator here, by express 
declaration, makes this clause two the controlling provision, and the 
limitation over, "if the children survive the mother," by correct con- 
struction refers to a survival by death occurring during the life of the 
testator. I n  estates of this kind, where the devise over is on the death 
of the first taker without "heir or heirs of the body, or without issue or 
issues of the body," etc., a statute, with us, Rev., 1581, provides that such 
a limitation shall be held and construed to take effect when such a person 
shall die, not having such heir or issue, etc., living at  the time of his 
death, or born within ten luna months thereafter, unless the intention 
be otherwise and expressly and plainly disclosed in the face of the deed 
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or will creating it. Under this statute, and authoritative decisions con- 
struing the same, Patterson zl. XcCormick, 177 N.  C., 448; Kirkman v. 
Smith, 175 N .  C., 579, and others, some of the earlier cases discussing 
the general principles of interpretation to which we have adverted, have 
been changed or very much modified, but their application is  unaffected 
where, as  in this case, the dcvise does not come under the purport and 
meaning of the statute, and nhere, i n  any event, as we have endeavored 
to show, i t  clearly and plainly appears to be the intent of the testator 
on the face of the will that  the estate of the first taker shall become 
absolute a t  his death. I n  Rces v. Williams, 165 N .  C., 201; S. c., 164 
N. C., 125, cited for appellnnt, there were terms in  the devise which 
served to bring that  case within the effect and operation of the statute 
referred to, and there wwe also special terms i n  the will, much relied 
upon in the opinion, and which tended to show that  the testatrix did 
not intend that the cstatc should become vested a t  her death. O n  the  
record, we are of opinion that  the will in question has been correctly 
construed, and the judgment of the Superior Court is  

Affirmed. 

M. E. BOYER v. W. G. JARRELL. 
(Filed 1 December, 1920.) 

1. Appeal and Error-Assignments of Error--Objections and Exception* 
Motions-Dismissal. 

An assignment of error cannot have the effect of creating or enlarging 
an exception taken on the trial, and in making them the appellant after 
deliberation only selects such of the exceptions taken upon the course 
of the trial as he then relies upon and desires to present to the Supreme 
Court, on appeal; and where there are no exceptions in the record as a 
basis for the assignments of error, a motion to affirm the judgment ap- 
pealed from will be allowed. 

2. Appeal and Error-Reference-Objections and Exceptions. 
On appeal from a judgment upon the report of a referee, the appellant 

must point out the alleged errors by specific exceptions to the findings of 
facts and conclusions of law, in apt time, and they will not be considered 
when taken for the first time in the Supreme Court on appeal. 

3. Appeal and Error-ReferenceEvidence. 
Findings of fact by the Superior Court judge upon the report of a 

referee are binding upon the Supreme Court on appeal, when supported 
by evidence. 

4. Appeal and Error-Objections and Exceptions-ReferenceJudgrnents. 
Exception on appeal that the trial judge did not consider the evidence 

in passing upon the exceptions to the report of the referee, cannot be 
considered when contradictory of the judgment stating he had done so. 
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5. Appeal and Error-Reference-Pleadings-Amendments-Findings. 

Exception to the action of the trial judge in striking out amendments 
to pleadings allowed by the referee becomes immaterial on allpeal when 
the facts so alleged hare been found adversely to the appellant, on sup- 
porting evidence. 

APPEAL by defendant from Lane, J., at the Spring Term, 1920, of 
MECKLEKBURG. 

This is an action to recover the balance due on certain promissory 
nctes. The defendant filed answer admitting the esecution of the notes, 
but alleging that certain property of defendant embraced in a deed of 
trust securing said notes, had been sold under the deed of trust 
and bought by plaintiff at a grossly inadequate price, and asking, 
therefore, that the sale to plaintiff by the trustee be set aside and the 
property be resold. The plaintiff admitted that he had purchased the 
property at the trustee's sale, but denied that the property mas sold for 
a consideration so grossly inadequate as to avoid the sale. The case was 
rtferred to referees, who filed a report finding that there had been a 
complete settlement between plaintiff and defendant, and made certain 
other findings to be considered by the court if the findings as to a settle- 
ment should be set aside. The plaintiff thereupon filed exceptions to 
tLe report of the referees, which came on for hearing before Judge Lane. 
The defendant came in and admitted that the finding of a settlement 
by the referees was erroneous, and consenting that the exceptions to that 
be sustained; and Judge Lane, after hearing the evidence and argument 
of counsel, sustained other exceptions of plaintiff and found the facts. 

The referee permitted the defendant to file an  amendment, alleging 
tha t  thc  q n l ~  T T ~ S  prOper!ST OdyOrtined, T:.&h .;;: Stricgcii act 
the judge presiding. 

The following judgment, containing the findings of the judge, was 
rendered : 

('This cause coming on to be heard upon the report of the referees, and 
the exceptions filed thereto by the plaintiff, and being heard, and the 
court haring duly considered the evidence produced in the cause, the 
argument of the counsel, and the report of the referees, and the excep- 
tLns, the court sustains the excep>ions of the plaintiff numbered 1 to 14, 
inclusive, and from the evidence In the case the court finds the following 
facts: 

"1. That on 29 October, 1913, the defendant executed to the plaintiff 
his four several promissory notes, aggregating $6,527.50, all -bearing 
interest from date, payable annually, one for $881.88 maturing 29 Octo- 
ber, 1914; one for $1,881.87, maturing 29 October, 1915; and one for 
$1,881.88, maturing 29 October, 1916; and one for $1,881.87, maturing 
29 October, 1917; and that at  the same time defendant, to secure said 
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notes, executed to C. W. Tillett, Jr., trustee, a deed of trust conveying 
to him a house and lot on East Seventh Street, said deed of trust pro- 
viding that upon failure to pay any of said notes at  maturity, or any 
part of the interest on any of said notes when due, then all of the said 
notes should immediately become due and payable, and upon request of 
the holder of any of said notes the said trustee should sell the said 
property at  public auction at the courthouse door of Mecklenburg 
County, after advertising said sale for thirty days a t  the courthouse door 
and three other public places in Mecklenburg County, or in a newspaper 
published in said county, said deed of trust being exhibit 'C,' having 
been recorded in  the office of the register of deeds of said county, in  
Book 323, page 602. 

"2. That the defendant did not pay said notes as they became due, 
and did not pay the interest on same according to the terms thereof, and 
on said 1 January, 1916, had paid only $102.91 on said notes. 

"3. That on 24 January, 1916, plaintiff entered into a written agree- 
ment with defendant (exhibit 'E'), that if the defendant would pay him 
$35 per month to be credited on said notes he would not press him for 
payment until January, 1917, in order to enable defendant to make 
private sale of said property, if possible; that plaintiff waited on defend- 
ant until January, 1917, and longer, but defendant did not sell said 
property or pay said notes or the interest due thereon, but between 
24 January, 1916, and 2 June, 1917, did pay the plaintiff the sum of 
$595. 

"4. That on 14 June, 1917, there was due on said notes all the princi- 
pal sum of $6,527.50 and $905.86 interest over and above all payments 
which had been made on said notes; and on said date the plaintiff re- 
quested the said trustee to sell the property embraced in said deed of 
trust under the terms thereof. 

"5.  That on 16 July, 1917, the trustee, after advertising the property 
embraced in said deed of trust according to terms thereof, and after 
notifying defendant twice, sold same at public auction to plaintiff for the 
price of $2,500, which sum was credited on the notes, and said trustee 
executed to plaintiff a deed for said property, which is marked ex- 
hibit 'D.' 

'(6. That the trustee caused a proper notice of sale, setting forth and 
describing the property to be sold and the time and place of sale, to be 
posted at  the courthouse door and three other public places in Meeklen- 
burg County thirty days before said sale, and also had same published in 
the Charlotte News, an evening paper published in  Charlotte, N. C., 
in  the issues published on Friday, 15 June;  Wednesday, 20 June; Wed- 
r-esday, 27 June, and Wednesday, 4 July, 1917, and also gave personal 
notice to the defendant by letter on 14 June, 1917, and over the telephone 

31-180 
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a few days before the sale, and that said advertisement was legal and 
regular and in accordance mith the terms of the deed of trust. 

"7. That at  the time of said sale the amount due on the said notes, 
including interest, mas $7,465.99, and after applying the amount brought 
b j  the property at said sale there was left a balance of $4,965.99; that 
no further payments have been made on said notes, and there is now 
due by defendant to plaintiff a balance of $4,969.99, mith annual interest 
thereon from 16 July, 1917. 
"8. That at the said trustee's sale there was no fraud or collusion or 

suppression of bidding b ~ -  the plaintiff, the trustee, or any other person, 
but that said sale was openly and fairly conducted and held by the 
trustee on a regular sale day in the presence of a number of persons 
(rariously estimated from 6 to 15) who were present at  the sale. 

"9. That at said trustee's sale the property was sold subject to prior 
encumbrances, which amounted to $1,498.40, same being an indebtedness 
of $1,000 due to an insurance company secured by deed of trust on the 
property, street paving assessments amounting to $448, and taxes 
amounting to $41.40; that the prior encumbrances, which have been 
paid by the plaintiff, or will hare to be paid by him to perfect his title, 
added to the $2,500 bid at the sale and the $35 cost and expenses of sale 
paid by him, make the total cost of the property to plaintiff $4,024.40. 

''10. That said property was listed for taxation in 1917 at $3,450. 
"11. That on account of the war there was very little demand for 

real estate in July, 1917, and very few sales took place, except forced 
sales, and at such sales property sold at  very low prices. 

((12. T L n +  nn-n:An-:mm tLn n + " + n  -4 + L A  nm+-+n - - -17-b  :- flL--1,.&4- 
r u u v ,  " w L l u r u L L r L . g  u u c  v v u v u  W L  u-L l c u l  C U b U L b  L U U l n G ( r  IU " U L L I I V b b G ,  

in July, 1917, $4,024.40 was a reasonable and fair price for the property 
to bring at  a forced sale, and was at least 50 per cent of its fair  market 
value at that time. 

'(13. That after plaintiff had purchased said property at  the said 
trustee's sale, defendant rented same from plaintiff, agreeing to give 
plaintiff certain detachable screens and to assign certain unexpired fire 
insurance policies in return for being allowed to occupy the premises 
urltil 31 August, 1917, the agreement being reduced to writing (exhibit 
' J j " ) ;  that'defendant held the premises under said contract until 31 
August, 1917, when he moved out and relinquished possession to plaintiff. 

('The court holds as a matter of law: 
"1. That the defendant is due the plaintiff a balance of $4,965.99, with 

interest thereon from 16 July, 1917, until   aid. 
"2. That there was no fraud or suppression of bidding a t  the sale 

held by the trustee, and the price bid for the property was not so grossly 
inadequate as to invalidate said sale. 



N. C.] FALL TERM, 1920. 483 

"3. That the defendant, by the contract of 18 July, 1917, ratified 
and confirmed the sale of the property by the trustee, and is estopped 
thereby to question the validity thereof. 

"4. That the plaintiff is the owner of the property conveyed to him 
by the truster, and the defendant now has no right or equity1 therein. 

"It is thwefore ordered, adjudged, and decreed that the plaintiff 
rccover of the defendant the sum of $4,965.90, with interest thereon 
from 16 July, 1917, until paid, and that the plaintiff is the owner of the 
property described in the answer, and the defendant has no right or 
equity therein. I t  is further adjudged that the plaintiff recover of the 
defendant the costs of this action, to be taxed by the clcrk of this court." 

The defendant exc~pied and appealed. 

W. T.  Shore and StacA, Parker & Craig for plaintiff. 
J .  D. McCall, Clarkson, TaliaIerro & Clarkson, and W .  L. Narshall 

for defendant. 

ALLEN, J. The plaintiff moves in this Court to affirm the judgment 
upon the ground that thcrc are no exceptions in the record as a basis 
for the assignments of error, and the motion must be allowed. 

"The object of an assignment of error is not to create a new exception, 
which was not taken at  the hearing, but to select from those which were 
taken such as the appellant then relies on after he has given more de- 
liberate consideration to them than may have been possible during the 
progress of the trial or hearing. The assignment of error, therefore, 
must be based upon the exception duly taken at  the time it was due in 
the orderly course of procedure, and should coincide with and not be 
more extensive than the exception itself. I n  other words, no assignment 
of error will be entertained which has not for its basis an exception taken 
in  apt time." Harrison v. Dill, 169 N .  C., 544. 

The exception to the judgment "1s nut sufficient to bring up for review 
the findings of the judge. The alleged errors should be pointed out by 
specific exceptions as to findings of fact as well as law. Findings of 
fact by the judge are binding on us where supported by e~idence, and 
when i t  is claimed that such finding is not supported by any evidence, 
the exceptions and assignments of error should so specify. Such objec- 
tion cannot be taken for the first time in this Court. Joyner 21. Stancill, 
108 N .  C., 153; Hawkins v. Cedar Works,  122 N .  C., 87." Sturtevant 
v. Cottom ih!i&, 171 N. C., 120. 

The defendant has, however, lost nothing by failing to enter the excep- 
tions, because the findings of fact are supported by evidence, and there- 
fore conclusive on us, and they destroy the defense alleged in the answer 
and amended answer. 
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T h e  objection tha t  the court  did not examine the  evidence is  contra- 
dicted by t h e  recital i n  t h e  judgment, x h i c h  is, "and the  court  having 
clnly considered t h e  evidencc produced in the  cause." 

There  is no exception to the rul ing of his  H o n o r  s t r iking out t h e  
amendcd answer, which the  referee permit ted to  be filed, bu t  if exception 
h a d  been entered i t  would amount  to nothing, because the  judge h a s  
found  the  facts  against the  defendant on  the  matters  alleged i n  the 
amender! a n w e r  a s  a defense. 

A firmed. 

JESSE B. MORRIS v. R. D. PATTERSON. 

(Filed 1 December, 1920.) 

A consent judgment is a contract of record between the parties entered 
with the approval of the court. 

2. Same--Husband and  Wife-DivorcsStatutes .  
I n  an action brought by the wife for a divorce n Pnensa, C. S., 2529, 

an agreement that the wife have a life estate in certain of her husband's 
lands, remainder to their children, would have been valid as  a voluntary 
conveyance, and is binding as  a consent judgment, though a divorce has 
not been decreed therein; and it  is not affected by the fact that  an award 
of the children has therein been made with the sanction of the court. 
U. S., 1668, and a writ of possession may be issued. C. S., 1664. 

As in other instances of contract. a consent judgment entered in the 
wife's action for divorce a mensa, affecting the husband's lands and the 
disposition of the children among the parties, but not decreeing a divorce, 
estops the parties thereto actually consenting, in the absence of fraud or 
mutual mistake. 

4. Courts-Jurisdiction.Judgments-Consent. 
While the consent of the parties cannot confer jurisdiction on the courts, 

a consent judgment entered by a court having jurisdiction over parties 
who had the power to consent, and over the subject-matter, is conclusive. 

5. Judgments-ConsentFraud-Mistak+Action-Collateral Attack- 
Burden of Proof. 

To attack, in an independent action, a judgment by consent entered by 
a court of competent jurisdiction of the parties and subject-matter, the 
burden of proof is upon the plaintiff to show that the judgment was 
obtained by fraud or mutual mistake, or that  consent was not, in  fact, 
given. 



N. C . ]  FALL TERM, 1920. 

6. Judgments-Consent-Amendments-Courts. 
A consent judgment can be amended only by consent, and is an exception 

to the rule that judgments may be modified by the judge during the term 
a t  which they are rendered. 

7. Judgmentconsent-Lands-Estates-Deeds and Conveyances--Title 
-Third Persons. 

A consent decree for the recovery of lands in fee has the effect of 
conveying the legal estate in fee "as between the parties," and is good as 
against third persons in the absence of fraud or collusion. C. S., 608. 

8. Parties-Judgments-Consent-Vendor and Purchaser. 
Where, under a valid consent judgment. the wife and children of the 

plaintiff have an estate in a part of the husband's lands, they are not 
parties necessary to the determination of his action to compel his vendee 
to accept his deeds to lands, including those affected by the consent judg- 
ment. 

APPEAL by defendant from Lane, J., at September Term, 1920, of 
RANI)OI,PII. 

At  March Term, 1018, there was an  action pending in the Superior 
Court of Randolph brought by Matt ie L. Norr is  against her husband, 
J. R. Morris, the plaintiff i n  this case, asking for a divorce from bed 
and board, and to be allowed to live separate and apart  from her hus- 
band. At  that  term a conscnt judgment was entered, and signed by 
Jones, J., reciting that  the jury had been impaneled, and both parties 
being present and represented by counsel, and i t  being shown to him 
that  they had arranged and settled their control-ersy; and i t  being 
s5onn to the court also that  the parties were then, and had been for some 
time, living separate from each other; and i t  being further shown to 
the court thnt the partics h a w  fire living children, ('Now, by consent i n  
open court, i t  is ordered, decreed, and adjudged that  the plaintiff have 
and hold for the term of her natural  life the tract of land purchased by 
the defendant from G. F. Pork ,  described as follows: (description of 
land) ; and upon the expiration of the life estate the aforedescribed land 
is to become the property of the children of the defendant, Jesse B. 
Morris, by his ~ ~ i f e ,  Mattie L. Morris, and of the issue of such as may  
then be dead." There was a further provision that  the plaintiff in that  
action ( the  mother) mas "to have the care and custody of the three 
youngest children, and the defendant ( the father)  the care and custody 
of the t r o  older children; and that  each of the parties should be per- 
mitted to visit a t  will the children leit i n  the custody of the other"; that  
the parties to that action are "allowed to live separate in  the future, and 
each party releases and quitclaims to the other all interests i n  the prop- 
erty of the other by reason of the marital relation; that  the defendant 
may have the right to Pemove from the tracts allotted to the plaintiff 
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the growing crop and all personal property which he has on the said 
premises; that each party shall pay one-half of the costs." 

On 1 5  April, 1920, said Jesse B. Morris entered into a contract with 
R. D. Patterson to convey to him, upon payment of $5,500, a warrantee 
title to certain tracts of land described in  said contract, which includes 
the land settled as aforesaid upon the plaintiff's mife and children, as 
recited in the aforesaid consent judgment, and tendered the defendant 
the deed therefor, ~ h o  refused to accept the same upon the ground that 
by the consent judgment of March Term, 1908, certain parts of said 
land had by final decree been conveyed by the plaintiff to his wife and 
children, and is still vested in  them. 

Lane, J., presiding at  said September term, held that the consent 
judgment was null and void, and that the plaintiff could conrey a free 
and unencumbered title to said land, and rendered judgment in the said 
sum of $5,500 and interest and costs. Appeal by defendant. 

Seawell & Xillikin for plaintiff. 
Dan B. Ring for defendant. 

CLARK, C. J. -4 consent judgment is simply a contract of record, 
entered with the approval of the court. I n  Bank v. Cmrs. ,  119 N. C., 
226, it is held: "Consent judgments are, in effect, merely contracts of 
parties, acknowledged in open court, and ordered to be recorded. 9 s  
such, they bind the parties thereto as fully as other judgments," 
the parties had the authority to make such contract. This has been 
often affirmed since. 

Thn c d y  nyzeztior, f o r  our  cocsidcratioc i 3  thc i;o-Gcr of th; hil;bznc! 
and mife to make such contract. I n  Cram v. Cram, 116 N. C., 294, the 
Court held that our statute, now C. S., 2529, recognized as valid "a deed 
of separation between husband and wife, registered in  the county in  
which she resides," when she is living separate from her husband, 
quoting Sparks v. Sparks, 94 N. C., 527, though i t  was further said that 
the courts did not look with favor upon such contracts, citing Smith v. 
Rinq, 107 N. C., 276. 

~dfollows, therefore, that if the contract between the husband and wife 
to convey to her a certain tract of land for her support with remainder 
to her children had been made out of court i t  mould have been, at  least, 
prima facie valid, and in any view, the voluntary conveyance would 
haye been binding on the husband. 

The action w a i  brought by the wife for divorce from bed and board, 
and also from separation under C. S., 1667. Such action was without 
collusion, and was being tried when the parties, both present in person, 
and also represented by counsel, made known .to the court that they 
had agreed upon a settlement. 
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This agreement did not include any decree for divorce, which would 
have been void, but is simply an agreement for separation with a convey- 
ance by the decree, with the consent of the parties, of a certain part of 
land to his wife and children. Such conveyance the husband could 
have made if there had been no action pending, and in such proceeding 
the court could, under the authority of C. S., 1667, have caused "the 
husband to secure so much of his estate for the benefit of his wife and 
children as may be proper," and when the court makes such an order 
granting "alimony by the assignment of real estate, the court has power 
to issue a writ of possession," C. S., 1668, and under C. S., 1664, the 
court had power to adjudge the custody of the children, as was done in  
this case by the consent of the parties. 

The court, in the former judgment, had jurisdiction of the parties and 
subject-matter, and the jndgment would have been valid except as to 
the conveyance to the children after the death of the wife, and as to that 
the husband, in  open court, in person and by counsel, assented to the 
judgment, and did not appeal. 

I t  is true that consent cannot confer jurisdiction, but when, as in  this 
czse, the court had jurisdiction and the parties had power to consent, the 
judgment is conclusive. I n  Gardiner v. May,  172 N.  C., 194, Walker, J., 
says '(As to nature and legal effect of consent judgments . . . 
where parties solemnly consent that a certain judgment be entered on 
the record, it cannot be changed or altered, or set aside without the 
consent of the parties to it, unless i t  appears, upon proper allegation 
and proof and finding of the court that i t  was obtained by fraud or 
mutual mistake, or that consent was not in fact given, which is practi- 
cally the same thing, the burden being upon the party attacking the 
judgment to show facts which will entitle them to relief. Edney v. 
Edney,  8 1  N .  C., 1 ;  S tump  v. Long, 84 N.  C., 616; McEachern 1). 

Rerchner, 90 N .  C., 179; Vaughan v. Gooch, 92 N .  C., 527; Lynch v. 
Loftin, 153 N .  C., 270; Simmons v. McCullin, 163 N.  C., 409, and 
Harrison v. Dill, 169 N .  C., 542, where the subject is fully considered 
and the authorities reviewed." 

I n  S tump  v. Long, 84 3. C., 616, i t  was held that "a judgment or 
order made in a cause by consent of parties, or their attorneys, is binding 
and cannot be set aside or modified, except upon ground of mistake by 
both parties or by fraud, and this by civil action and not by motion." 
This case has been often cited and approved, see Anno. Ed. I n  Vaughan 
v. Gooch, 92 N.  C., 524, i t  was held: "An order or judgment made by 
consent cannot be set aside or modified, unless by consent, except for 
fraud, or mistake of both parties." See cases therein cited and citations 
iu Anno. Ed. I n  Simmons v. McCullin, 163 N.  C., 414, i t  is said: "A 
jadgment entered by the court, upon the agreement of the parties, is, t o  
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say the least, as conclusive upon them as if judgment were rendered in 
the ordinary course of proceedings," citing many cases. A consent judg- 
ment will not be set aside upon the ground of surprise or excusable 
neglect, Hairston v. Garwoorl, 123 N. C., 345. 

Such judgment cannot be impeached collaterally, but only by a direct 
proceeding for fraud, and where a consent judgment is entered upon a 
replevin bond in claim and deli~ery, the sureties could not attack it for 
fraud by motion, but might proceed by a direct action. ~llcllonald 1 . .  

JIcBryde, 117 N. C., 125. A consent judgment can be amended only 
by consent, and is an exception to the rule that judgments may be modi- 
fied by the judge during the term at which they are rendered. Deaver 
2: Jones, 114 N.  C., 651, citing 1 Black Judgments, 305, 308, 319; 
Freeman on Judgments, 111 a;  XcEachern v. Kerchner, 90 N.  C., 179, 
and many other cases. 

I n  1 R. C. L., 947, it is held that while decrees allowing alimony may 
b~ modified by the court from time to time, that this is not so when the 
alimony embraced in  the decree is entered by the consent of parties, "for 
such a modification of the decree would be no less a modification of the 
contract itself; rh ich  is not subject to revocation or modification except 
by conqrnt of the parties thereto," citing Pryor v. Pryor (Ark.), 129 
Am. St., 102; Henderson v. Henderson (Or.) ,  45 L. R. A, 766; 13 
Anno. Cas., 296, and note. 

I n  15 R. C. L., 645, i t  was held that a consent judgment was binding 
upon husband and wife, if consented to by both, citing Bank v. XcEven,  
160 Y. C., 414; Simmons v. XcCulZin, 163 W. C., 409. I n  1 Black on 
Judgments, 319, it is said that while "A court has power to vacate and 
~t >side n crrncnzt j n d g ~ c z t  oc acco.;at of fral;d, miitiia: iiiistake, o r  
surprise, it cannot alter or correct it, except with the consent of all the 
parties affected by it," citing Xerchner v. McEachem, 93 N. C., 447; 
Stump T .  Long, 54 S. C., 616. 

C. S., 608, p ro~ides :  "Every judgment in  which the transfer of title 
is so declared shall be regarded as a deed of conveyance, executed in due 
form and by capable persons." I n  Rollins v. Henry, 78 N.  C., 350, it 
was held that "a decree made by consent that the plaintiff will recover 
the land in controversy had the effect of conveying the legal estate i n  
fee as between the parties," and was good against third persons in  the 
absence of fraud or collusion. 

I n  Holloway v. Durham, 176 N.  C., 553, Hoke, J., says that "the 
defer,dant insists that this being a judgment by consent, the parties are 
not confined to the matters in controversy presented in their pleadings, 
and that the present judgment was intended to be and is an adjustment 
concluding the parties as to any and all damages that plaintiff, his heirs 
and assigns, might at any time suffer from the erection and maintenance 
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of defendant's plant. The decisions in this State have gone very f a r  in 
approval of the principle that a judgment by consent is but a contract 
between the parties, put  upon the record ~ v i t h  the sanction and approval 
of the court, and would seen1 to uphold the position that such a judgment 
mav  be entered and given effect as to any matters of which the court 
has general jurisdiction, and this v i t h  or TI-ithout regard to the plcad- 
ings. Hank v. McE?cen, 160 N .  C., 414; Hzinn v. Braswell, 139 S. C., 
139; Bank 1'. Conzrs., 119 PIT. C., 214; Vacrqhan 21. Gooch, 98 S. C., ,524. 
Such a ruling has the support of ~ r e l l  considered authoritv elserrhcre. 
Fletcher v. Holmes, 25 Ind., 453; ~Seiler v. X f q .  Co., 50 W. TTa., 208, 
218; Beach Nodern Eq. Pr. ,  sec. 79-2; 2 Black Jnd,ments, scc. 705; 
23 Cyc., 728." 

There are  some circumstances in vhich a j l tdgm~nt  by consrnt of 
counsel mill be set aside. Davis v.  Bank (Geo.), 46 L. R. A. (N. S.), 
750. But  these are the exceptions. Where the parties themselres have 
joined in  the consent, and there is no fraud or mutual mistake shown, the 
judgment is  conclusive. 

There are many and insuperable reasons against treating the former 
judgment of 1908 as a nullity; the court had jurisdiction of the parties 
and the subject-matter; the consent was by the parties themselves as  
well as hv counsel, and extended only to matters as to rvhich the parties 
could have agreed out of court; the jltdgmcnt by consent could not be 
modified except by consent; this rms not an  action to set it aside hp fraud 
or mutual mistake, and no ground for such allegation is set out;  if there 
was mutual  mistake, then t i m e  is the long lapse of time; neithcr the 
wife nor the children, who hold title under the conrent judgment, are 
made parties to this action; and the judgment cannot be impeached in 
this collateral proceeding. 

The judgment was entered with the consent of the plaintiff, and is  
binding upon him as a conveyance of record of the land in a pending suit 
for  alimony, and the land was assigned and settled by the court upon 
his  wife and children i n  compromise of that  matter with the consent of 
the plaintiff. Any decree in  this cause would have been invalid if entered 
against them, but as the Court is of the opinion that  they obtained a 
~ a l i d  title by the consent judgment of 1908, i t  is not necessary that  they 
should be parties to this action b e t ~ ~ e e n  the plaintiff and his vendee. 

Reversed. 
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MOSES 1,. H I L L ,  BY HIS KFXT FRIESD. V .  K O R T H  CAROLINA RAIr ,ROhD 
COMPANY A K D  DIRECTOR GENERAL O F  RAILROADS. 

(Filed 1 December. 1920.) 

1. Railroads--Etidence-Negligence--Contributory Negligence-Trials- 
Questions for  Jury-Master and Serrant-Employer and  Enlplo>ee. 

Evidence that an employee of a railroad company, in the perfor~nalice 
of his duties, and ohoying the order of its foreman, left a place of safety 
on its train, provided for hi? return from wnrl:, boarded the t1.:1i11 it  
was le:~ving, and was l~reventcd from entering a car on the t r :~in I)ec:~w;e 
of its narrow door and cram-deil condition ; ant1 whilc thus being colnf~clletl 
to ride on its running board was struck and injurctl after going allout 
three hundred yards, by a switch post placed about eighteen inches there- 
from, and when the speed of the tr:tin llad rexhetl twenty miles an hour, 
and that in starting no whistle was blown or bell rung, is sutlicicut evi- 
dence of the defendant's actionable negligence, arid also of the l~laintiff's 
contributory negligence in not (loin:: what mas required of him to rexrh 
a place of safety or avoid striking the switdl post, within the stated space, 
to take the case to the jury on both of these issues. 

2. Employer and  Employee--Master and Servant-Seglige~~ce-Safe Place 
to  W'ork-Duty of Employer. 

Where an employee is injured under dangerous conditions of which the 
employer has better opportunity to be aware of, the obligation to exercise 
care reits to a greatcr degree upon theemployer, uljon the principle which 
requires him to provide the employee a safe place to work in the l~erform- 
ance of his duties. 

3. Damages-Negligence-Personal Injury. 
The measure of damages to be awarded for a negligent personal injury, 

resulting in a diminution of earning power, is a sum equal to the present 
n-nrth nf wch_ ~~imn~ntifi~l, fcr the  g!nintiff12 n ~ g ~ " t " ' 7 ~ y  & !if:. 

4. Appeal and  Error-Negligence-Objections and Exception-Instruc- 
tion+Requests. 

Where an instruction to the jury upon the measure of damd, ' ['es recover- 
able for a negligent personal injury, resulting in a diminution of earning 
power, is not inherently erroneous, i t  will not be held a s  such on appeal 
for not being sufficiently explicit, in the absence of a correct request for 
special instruction stating the appellant's view. 

APPEAL f r o m  Lane, J., a t  September Term,  1920, of ROWAX. 
T h e  facts  deducible f r o m  t h e  plaintiff's testimony a n d  the  testimony 

of t h e  plaintiff's witnesses a r e  as  follows: Plaint i f f ,  fifteen years  of 
age, was employed by  t h e  defendant to  work a t  the  defendant's ra i l road 
shops a t  Spencer, N. C. Plaintiff lived i n  Salisbury, N. C., a n d  was 
carr ied to a n d  f rom his  place of employment by t h e  defendant  on  a n  
employee's t ra in,  known as t h e  "shop train," consisting of cat t le  cars, 
c o n ~ e r t e d  into cars  f o r  employees to  r ide in ,  which were without 'plat-  
forms, steps, a n d  doors, and  were not equipped with bell ropes o r  signal 
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cords, though there was a narrow entrance on the side of the car near 
its end. On the afternoon of 30 May, 1918, plaintiff boarded the rear 
car, or supply car, of the shop train to return home. The shop train 
proceeded toward Salisbury, stopped at the defendant's transfer shed, 
and plaintiff was requested by a Nr .  Litton. IT-ho had charge of the 
supply car, and who had been the plaintiff's foreman that day, to carry 
a rag wringer to the transfer shed office. Plaintiff immediately alighted 
from the supply car, ran to the transfer shed office, dclirered the rag 
%ringer, and ran back to the train, which was then slowly moving off. 
NO bell was run and no signal of any kind given for the starting of the 
train. Plaintiff boarded the running hoard of the nearest car, the 
fourth car from the rear car of the train, and endeavored to get in it, 
but was unable to do so on account of the narrow passageway being 
crowded and blocked by employees. The speed of the train rapidly 
increased to a rate of twenty miles an hour, and after riding a distance 
of approximately three hundred yards, plaintiff was struck by a switch 
post four and a half feet high, standing eighteen inches from the run- 
ning board, and knocked beneath the wheels of the train. Plaintiff's 
left foot was crushed six inches above the ankle, and his right foot 
severely injured. The shop train ran by the plaintiff. The rear car 
stopped sixty feet from where plaintiff lay beside the track. 

The jury returned a verdict finding negligence of defendant, contribu- 
tory negligence of plaintiff, and assessed damages at  $4,000. Judgment 
thereon, and defendant appealed. 

John C.  Rushy  and A. H .  Price for plaintiff. 
Linn & Linn for defendant. 

WALKER, J., after stating the case: There was evidence tending to 
show negligence on the part of the defendant which was, and should have 
been, submitted to the jury. The plaintiff was ordered by one having 
authority to give the order to leave the train, on which he was at  the 
time, and deliver rag TT-ringer at  the transfer shed office, which order 
he obeyed, and before he could return to the train and to the position 
which he had previously occupied thereon, the train started off. Plain- 
tiff got upon the running board of the car safely, although the train 
was in motion and increasing its speed all the time until it was running 
at  the rate of twenty miles an hour, when he was struck by a switch 
post and knocked under the wheels of the train. There also was testi- 
mony that he could not get inside of the car, because it was so crowded 
with the hands as to prevent his doing so. I t  was the duty of the defend- 
ant, through its servants in charge of the train, to allow plaintiff suffi- 
cient time to do what he was ordered to do, and to return to the car he 
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had left. or, at least, to somc safe place on the train. Instead, because 
of the crolided condition of the supply car, he was compelled to occupy 
a place of danger, xi-here he was liable to be struck, and was struck by 
the switch post, and injured as he described. At the time he was an 
e1nplo;vee of the defendant, and as such he was entitled to be furnished 
by him, in the exercise of due care, a rcasonably safe place to perform 
his vork while in his scrrice. i l t k ins  u. Xaclry, 174 N. C., 187; Taylor 
v. Pozl3c~ Co.. ihicl., 583. If a master has a better opportunity to know 
of dcfects and dangers than his serrant, to whom they are unknown, 
the obligation to exercise care is not exactly the same. -Atkins v. Mndry, 
supro. This duty which the defendant owed to him vas  not fulfilled, 
arid because of this failure of duty, he was severely hurt. I t  cannot 
be sqccessfull~ asserted that it mis not the proximate cause of the injury. 
I Ie  was standing on the running board, the only place he could stand, 
and was struck by the switch post, which was placed near the side of 
the railroad track. The defendant knew of the danger, or should have 
kuovn of it, and he should not hare so acted as to expose the plaintiff 
to it. I t  was the combination of running board and switch post, placed 
so near to each other as to strike one standing on the former that caused 
injury to plaintiff, who ~i-as unaware of the dangerous situation. De- 
fendant should have placed them wider apart, or he should have warned 
the plaintiff of the danger. Whether plaintiff exercised due care while 
holding on to the grab-iron in order to secure and steady himself, or 
carelessly bowed his back too much, or whether he could-have entered 
the car by reasonable effort and prevented the injury, or whether he 
could have otherwise avoided it, raised questions for the jury. We do 
cct sc-. hc::. i t  c d c !  he ; q i i e s t i ~ ~ l  ~f la\\ U ~ W  ~ l ~ e  circumsrances, as 
contended that it was. Under the mstructions of the judge, the jury 
found that the plaintiff was guilty of contributory negligence, which 
affected the question of damages only, and was not a bar to plaintiff's 
recovery. The charge of the judge was correct in respect to the negli- 
gence, and very fair. 

N y e r s  v. R. R., 166 N. C., 233, in its essential facts, resembles this 
case, and there i t  was held, where the plaintiff acted under a similar 
order of his superior, that his conduct in getting pn  the train made 
contributory negligence a question for the jury. 

As to the damages, i t  is objected that the true rule vas  not given to 
the jury, which is, that the damages to be awarded for a negligent 
personal injury, resulting in  a diminution of earning power, is a sum 
equal to the present worth of such diminution, and not its aggregate 
for plaintiff's expectancy of life. This rule is the correct one. Other- 
wise, a plaintiff would recover now for losses, by reason of diminished 
earning capacity, though they are sustained in  ten, twenty, or even thirty 



N. C.] FALL TERM, 1920. 49 3 

years hence, without any consideration of the fact that he is not entitled 
to the whole of them presently, as these losses could only be incurred a t  
different periods in the future. Something, therefore, must be allowed, 
because he is compensated for them before the time when they would be 
actually suffered. Many cases, in different jurisdictions, sustain the 
rule. Fry 1). R. R., 159 N. C., 362; Johnson v.  R. R., 163 N. C., 431; 
Pickett v. R. R., 117 N. C., 616; Wi7kinson 21. Dunbar, 149 N. C., 20; 
Renton v .  R. R., 122 N. C., 1007; Watson v.  R. R., 133 N. C., 188; 
O'Brien v. White ,  105 Me., 308; R. R. v.  Carroll, 184 Fed. Rep., 772; 
Fulsome v. Concord, 46 Vt., 135; Kenny v.  Folkerts, 84 Mich., 616. But  
the charge did not altogether ignore this rule, though it was not as 
fully stated as i t  might have been. If the defendant desired it to be 
stated more fully, or in any special way, he should himself have asked 
for an instruction sufficient to present his view, or so as to direct the 
attention and consideration of the jury more pointedly to the rule of 
damages. Simmons v.  Davenport, 140 N.  C., 407; Beck v. Tan/ning Co., 
179 N .  C., 123, 127. We have recently said upon this question, in the 
case of Harris v. Turner, 179 N. C., 322, at  p. 325: "The judge left 
the question of damages entirely to the jury, for he could not decide 
it as a matter of law. . . . When the judge left the amount paid 
by the defendants for the jury to find, defendants were silent, and, 
therefore, assented to this treatment of the question. If the defendants 
desired a special instruction, to guide the jury, they should have asked 
for it. Simmons v. Davenport, 140 N.  C., 407. We there held that if 
a party desires fuller or more specific instructions than those given by 
the court in the general charge, he must ask for them, and not wait until 
the verdict has gone against him, and then, for the first time, complain 
that an error was committed." And in Davis v. Keen, 142 N.  C., at  p. 
502: "Any omission to state the evidence correctly or to charge in any 
particular way should be called to the attention of the court before 
verdict, so that the judge may have opportunity to correct the oversight. 
A party cannot be silent under such circumstances, and, after availing 
himself of the chance to win a verdict, raise an objection afterwards. 
H e  is too late. His  silence will be adjudged a waiver of his right to 
object, where the instruction of the court is not itself erroneous. This 
has been approved in many cases, and very lately in several," citing 
Baggett 2,. Lanier, 178 N. C., 132; Futch v. R. R., ibid., 282; Sears v. 
R. R., ibid., 285; S. v. Stancill, ibid., 683. The instruction, as to dam- 
ages, was somewhat general, but not inherently erroneous, and, therefore, 
the rule of practice, which we have just stated, should apply. 

We find no error in  the case or record. 
No error. 
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J. T. SHEPHERD v. J. RUFUS SHEPHERD ET AL. 

(Filed 1 December, 1920.) 

1. Appeal and Error-Record-Findings-Judgments-Motions. 
In passing upon an appeal from the refusal of the Superior Court judge 

to set aside a judgment, his finding that the motion was solely based upon 
excusable neglect will preclude the further ground that the judgment was 
not regularly entered. 

2. Judgments-Motions-Excusable Neglect. 
I t  is inexcusable and gross neglect for a plaintiff to take out claim and 

delivery in his action, fail to file his complaint, and permit a judgment 
by default to be taken against him according to the course and practice 
of the courts; and his motion to set aside the judgment for excusable 
neglect therein will be denied. 

3. Appeal and Error-Objections and Exceptions-Judgments-Motions- 
Irregular Judgments-Evidence-Findings. 

Exception to the refusal of the Superior Court judge to consider the 
evidence on a motion to set aside a judgment, relating to its having been 
irregularly entered, or to grant the motion on that ground, should be 
taken at that time, with request that the judge find the necessarr facts. 

4. Appeal and Error-Assignments of Error-Exceptions-Attorney and 
CLient. 

I t  is necessary that assignments of error be based upon exceptions duly 
taken and in apt time, which it is the duty of appellant's attorneys to 
do, and an assigument of error not based upon an exception will not be 
considered on appeal. 

APPEAL from Lane, J., at  Ju ly  Term, 1920, of MONTGOMERY. 
This is  a motion to set aside a judgment for excusable neglect. The  

original motion was also based on another ground, i t  being that  the 
judgment was irregularly taken, having been rendered contrary to the 
course and practice of the court, but the judge finds as a fact  that  a t  
the hearing the only ground alleged was excusable neglect. H e  found 
the facts and refused to set aside the judgment. 

The  action was brought by the plaintiff to recover a five-passenger 
Overland automobile, and under claim and delivery proceedings the car 
was taken from the defendants and delivered to the plaintiff, who filed 
no complaint and paid no further attention to the case. Defendants 
answered by setting u p  a counterclaim based on false representations as 
to the condition of the car, and false warranty. Issues mere submitted to 
the jury, and they found that  plaintiff did not own the ca r ;  that  he 
had made the false and fraudulent representations which deceived the 
defendants and induced them to exchange a mare  with buggy and 
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harness and $250 "as boot," for t,he car, and assessed their damages a t  
$305. Judgment was entered upon the verdict, and plaintiff appealed. 

J .  C. Sedberry and R.  T .  Poole for plaintiff. 
J .  A. Spence for defendants. 

WALKER, J., after stating the case: As the judge found as a fact that 
plaintiff moved to set aside the judgment only upon the ground of ex- 
cusable neglect, nothing else is before us. I t  is so palpable that plaintiff 
was guilty of inexcusable neglect, that i t  is unnecessary to discuss the evi- 
dence and the findings. The plaintiff obtained possession of the car 
under the claim and delivery proceedings and seemed to think that 
nothing more was required to be done by him. H e  filed no complaint, 
and did not attend court to look after his case, but left it to take care 
of itself, having completely abandoned it. H e  did retain an attorney, 
but one who resided in  another county, and who did not attend the court 
at  the term he knew the case had been calendared for trial. Jernigan 
v. Jernigan, 179 N. C., 237, and cases cited. There was evidence that 
he stated to a witness that if anything more was done in the case it must 
be done by some one else, as he was not going to do anything. I t  is no 
wonder that his Honor, upon the evidence, found that plaintiff had beer1 
negligent without any excuse for it, as it appears to have been a case of 
gross negligence. We have often held that a party to a suit in  court 
should give it such attention and care as a man of ordinary prudence 
usually bestows upon his important business. McLeod v. Gooch, 168 
N. C., 122; Waddell v. Wood, 64 N.  C., 624; Sluder v. Rollins, 76 N.  C., 
271; Roberts v. Allman, 106 N .  C., 391; Pepper v. Clegg, 132 N .  C., 
312; Manning v. R. R., 122 N. C., 824; A-orton v. McLaurin, 125 N.  C., 
185; Lumber Co. v. Cottingham, 173 N .  C., 323; Land Co. v. Wooten, 
177 N.  C., 248. A recent case much in  point is Jernigan v. Jernigan, 
supra, which we have already cited for another purpose. 

I f  defendant intended to insist on the ground that the judgment was 
irregular, he should have made i t  known, or, a t  least, should distinctly 
have excepted at  the time, because the judge did not consider i t  or find 
the facts i n  regard to it. An assignment of error not based upon a n  
exception duly and properly taken is riot sufficient. The preparation 
of the assignment of error is the work of the attorney for the appellant, 
and is not a part of the case on appeal; and its office is to group the 
exceptions noted in the case on appeal; and if there is an assignment of 
error not supported by an exception, i t  will be disregarded. Worley v. 
Logging Co., 157 N .  C., 490; McLeod v. Gooch, 162 N .  C., at  p. 124; 
Harrison v. Dill, 169 N .  C., 542-544. I f  a party desires any special 
facts to be found, he should request i t ;  otherwise, we presume the judge 
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found such facts  a s  will support  t h e  judgment. Albertson v. Terry ,  108 
N. C., 75 ;  Hardware Co. v. Buhmann, 159 N. C., 511; McLeod v. Gooch, 

162 N. C., a t  p. 124. 
T h e  plaintiff h a s  lost his rights, if h e  h a d  any, by h i s  011~11 laches, and  

has  himself to  blame f o r  t h e  result. 
Affirmed. 

THE COMMISSIOKERS O F  HESDERSONVILLE v. PRUDDEN Br 
COMPANY. 

(Filed 1 December, 1920.) 

1. Municipal Corporations--Cities and  Towns-Bonds-Sale-Notice 
Publication-Statutes. 

Ch. 3, see. 4, Public Laws of North Carolina, Special Session of 1920, 
amending sec. 2956, Consolidated Statutes, a s  to the advertisement o r  
notice of the sale of municipal bonds, requiring, in addition, that  such 
notice be published in "a financial or trade journal, published within 
the State of North Carolina, which regularly publishes the sale of munici- 
pal bonds," does not require that the newspaper designated be exclusively 
devoted to finance and trade, if the publication mill likely give notice to 
the buyers of this class of securities, and i t  is sufficient if the newspaper 
in which the publication is made is one of general circulation in the State 
and carries advertisemests relating to these matters a s  a customary and 
established feature of the issue. 

2. Statute* Interpretation- Municipal Bond- Sales - Notice - News- 
papers-ImpcrssiFilities. 
-4 statutory requirement, in this case providing that the notice of the 

sale of municipal bonds shall be made by publication in "financial paper 
or trade journal, published within" this State, will not be so construed a s  
to require an impossibility. 

3. Municipal Corporations-Bonds- Sales- Sotice-- Publication- Stat- 
utes-Financial Newspapers. 

Where the notice of sale of municipal bonds has been published in this 
State in a newspaper of local circulation only, and not in a newspaper of 
general circulation, carrying advertisements relating to these matters es 
a customary and established feature of the issue, the bonds so issued a r e  
void as between the contracting parties. 

4. Municipal Corporations -Bonds -Notice -Publication -Purchaser- 
P a r t i e e M a t t e r s  i n  Fieri. 

The proposed purchaser of municipal bonds may refuse to take the 
bonds for which he is  the successful bidder, on the ground that the statute 
has not been followed which requires advertisement in "a financial paper 
or trade journal," etc., the objection being between the original parties 
when the matter is in fieri. 
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5. Courts T u d i c i a l  Kotice -Admissions-Bonds-Sales-Xotice-Publi- 
cation-Newspapers-Statutes. 

Under the principle that the courts will take judicial notice of a rule 
or custom in the general business of the country when of sufficient noto- 
riety to make it safe and proper to do so, it is Held,  that, notwithstanding 
an admiusion of record of the parties to the cont rar~ ,  the courts of this 
State will take judicial notice that there are newspapers of gencral circu- 
lation published here, within the intent and mealling of our statute requir- 
in:. notice of the sale of municipal bonds to he given in a "financial paper 
or trade journal." etc. 

CIVIL ACTIOA, heard and decided on caw agrecd and by consent before 
NcElroy, J. ,  at  chanibers in ASHEVILLE, N. C., on 2 November, 1920. 

The action is to rccorer the purchase price of municipal bonds of the 
city of Hendersonville to the amount of $62,000, sold or contracted to 
defendant company by plaintiff a t  a stipulated sum on 18 September, 
1920, and purporting to have been issued under the Xunicipal Finance 
Act, Consolidated Statutes, ch. 56, subch. 111. Defendant refuses ac- 
ceptance and payment on the alleged ground that the sale of said bonds 
has not been properly advertised as the law requires. d s  chiefly perti- 
nent to the question presented, it is  admitted in  the case agreed: ( a )  
"That prior to the sale the said bonds and thc proposed sale thereof mere 
duly advertised in the Hcndersonz~i77e Scrcs ,  a newspaper published in  
the city of Hendersonville, N. C., and having general circulation in  said 
municipality." (Zi) That  said sale of said bonds mas not advertised 
"in a financial paper or trade journal published within the State of 
Nor th  Carolina for the reason that  no such finaricial paper or  trade 
jourrlal exists or is published within the State," which regularly pub- 
lishes notices of the sale of municipal bonds. ( c )  That  i t  is agreed that  
there is  no financial paper or trade journal published within the Sta te  
which regularly publishes notices of such sales, etc. 

Upon the facts submitted, the court being of opinion that these bonds 
would constitute ral id obligation of the city, entered judgment that  the 
defendants comply with the contract, and thereupon defendant excepted 
and appealed. 

E.  W .  Ewbank for board of comn~issioners, Hendersonville, Y. C.  
C .  iV. illalone and G. A. Thomasson for Prudden & Company. 

HOKE, J. The case agreed states, and a perusal of the law will show, 
tha t  the original finance act applicable to the q~es t ion ,  Consolidated 
Statutes, secs. 2986 and 2920, provided for the publication of the notices 
of this kind in  a "newspaper published in  the municipality, or if no  
newspaper is  published therein, then in a newspaper published in  the 
county, and circulating in  the municipality, or if there is no such news- 

32-180 
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paper. the notice shnll be pnhl iq l~~(1  at tllc door of the huil(ling i ~ i  x-liich 
tllcl  go^ crning hotly nsually holds its ~nectings., and at tllrce other public 
placcs ill tlie ~nunicipality. .\11d in cll. 3, src. 1. Public L a r s ,  Special 
Sesrion 1920, r a t i f i d  A\ugust. 19?0, on niattm specially pert i~ient  to this 
inquiry, tlw gmeral  act w35 anlcntl(d aq follows : "Sec. 2956, Consoli- 
dated Statute., constitntinp see. 80, Municipal Fi~inncc. A\ct,  is hereby 
anicwtlvtl hy in-crting at t l i ~  m d  of said section the follon ing ~vords :  

.Tli(. ~ i o t i w  rcqnlrctl b , ~  this section shall be publislied not o d y  in  the 
maIintxr l~rrwribetl  117 ,cc. 0 2 0 ,  but also in a financial paper or trade 
j o ~ ~ r n a l ,  ~ ~ i b l i s h c t l  n ithin the State of Sor t l l  Carolina. ~vhich  regularly 
pu1)lislws notircs of the sale of mu~licipal bonds." I t  nil1 be noted that 
the anie~~dnient  in question does not require the publishing of the notice 
in  a paper drroteil exclusively to finance and trade, the design and 
purljosc being to provide for a publication that nil1 likely afford notice 
to buycrs of this class of securities. and v e  think the requirements of 
the statlite are fully satisfied, and its terms and purpose complied with 
by publishiqg the additiolial riotice in  a paper having a general circula- 
tion in the State, and which carries adrertisements relating to these 
matters as a customary and substa~itial feature of its issue. W e  are 
confirmed in this view bv a comideratioll of the rule of statutory con- 
struction very generally recognized, that '(a statute is  never to be under- 
stood as reqiiiring an imposqihility if such result can be aroided by any 
fa i r  and reasonable construction." Black on Interpretation of Laws 
( 2  ed.), p. 119, a position approred and applied by the Court in Garr i son  
v. R. R., 150 N. C., 575, and other cases. 

Assuming, as the case agreed clearly contemplates, that  the notice 
1 1 p?or-idc,! for n~i ls t  appear in a 1.apt.i c ~ d u 6 ; i  r:~r dt.&i6 ;II ~ I I ~ I I C I ~ I  ~ I I U  

trade matters, would be to put the Legislature in the attitude of having 
provided in an  elaborate law for the issue of bonds for governmental 
purposes and annexing a condition that  would render its entire action of 
no avail. See, also, on questio~i of notice, l i o r n e g a y  v. Goldsboro, at  
the present term. 

The construction of the statute we have indicated being the true one, 
we must hold that  these bonds have not been properly advertised, i t  
appearing so f a r  as the case discloses that  the notice of sale has only 
been given in  a newspaper har ing  local circulation, and has not appeared 
in  a financial or trade journal of any kind published in the State. And 
the matter being in fieri, i t  is open to the original parties to the trans- 
action to present and insist on the objection. B e n n e t t  v. Comrs., 173 
N. C., 625630. 

W e  are not inadvertent to the statement and admission in  the case 
agreed that  there is no such financial paper or trade journal published 
in  the State, as the statute requires. What effect such a n  admission 
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might have on the rights of the parties, if the Court was concluded by 
it, we are not called on to determine, for we are not bound by it. On 
the question thus presented in Board of IIealth v. Comrs., 173 N. C., 
250-253, i t  is held in effect that the Court is not concluded by the admis- 
sion of parties to a controversy, as to conclusions or inferences of law, 
nor by admissions of fact when contrary to those of which the Court is  
required to take judicial notice, citing, among other authorities, Prich- 
ard v. Comrs., 126 N. C., 908-913; Bopper. v. Covington, 118 U .  S., 
148-151 ; Equitable Insurance Company v.  Brown, 213 U .  S., 25;  Graef 
v. Eq. Ins. Co., 160 N.  Y., 6 P1. & Pr., pp. 336-338, etc. That was a 
case where the admission was made by a demurrer, but the reason and 
principle extends also to an admission presented as in this case for ob- 
taining the decision of the Court on the rights of the parties. And on 
the of judicial notice, it is recognized here and elsewhere that 
the Court will take judicial notice of a rule or custom in the general 
business of the country when the same is of suEcient notoriety to mak3 
i t  safe and proper to do so. Furniture Co. v. Express Co., 144 N .  C., 
639, citing, among other authorities, McKelvey on Evidence, pp. 33-34; 
Wigmore on Evidence, see. 2580. I n  McKelvey the general principle 
is stated as follows: "There is a class of facts of which a court may 
take judicial notice in  its sound legal discretion and supporting them is 
the single principle of common notoriety, the vital question being 
whether sufficient notoriety attaches to any particular fact to make i t  
safe and proper to assume its existence without proof." Applying the 
principle i t  is undoubtedly safe to assume, and we judicially know that 
there are several newspapers in this State having an extensive and 
general circulation in which advertisements for sales of bonds of this 
character are customarily made, and to which buyers of this class of 
securities habitually refer for information, publications that fully meet 
in  this respect the requirements of the statute, and in which, or one of 
them, proper advertisement must be made and shown before a valid sale 
of munic i~a l  bonds can be had. 

For the reasons given, we must hold, as stated, that the proposed bond 
issue and sale to these parties is invalid, and on the relevant facts appear- 
ing in the case agreed, there must be judgment entered for defendant. 

Reversed. 
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PAUL CHATHAM ET AL. V. MECKLENRURG REALTY COMPANY ET AL. 

(Filed 8 December, 1920.) 

1. Judgments -Assignment -Par01 Evidence -Trusts -Beneficiaries - 
Ratification. 

I t  may be shown by par01 that an assignment of a judgment, ab-olute 
in form, was, in fact, to be held as a security for a debt; and this applies 
to one acquiring a n  Interest under the assignment. who was not aware 
of it  a t  the time, but afterwards accepted it and claimed it'; benefits. 

2. Same-Actions-Parties. 
Where a judgment has been assigned to one for the benefit of himself 

and others, the one to whom the judgment has been assigned holds as  
trustee for the others, and he and the others holding an interest therein 
may maintain an action against the jud-nent debtor; and while such 
assignee is not a necessary party, when he holds merely as  a trustee, he 
is a proper party. 

A judgment assigned either absolutely or in trust operates as  an estoppel 
between the judgment debtor and the parties, and privies, or others having 
an interest therein a s  cestuis  que trustent. C. S., 449. 

4. Corporations-Judgn~ents-Dividends-Fraud-Execution-Limitation 
of Actions. 

Pending an action to compel the refund of moneys of a corporation 
wrongfully distributed as  dividends among its stockholders, by the as- 
signees of a judgment against it, an attempted liquidation by the corpora- 
tion is in fraud of the plaintiffs, but the running of the statute of limita- 
tions does not begin until execution has been issued against the corpora- 
tion and returned unsatisfied; and C. S., 441 ( 9 ) ,  as  to the time for 
c~iriEen&ig Zii  ZicfiCii Zifki- t h e  6 k c u ~ t 2 i ~  uf the f~t iu; ,  i m a  uu iipl~ikilikm. 

5. Corporations-Parties-Receivers. 
I t  is unnecessary to have a receiver appointed in urder for the assignee 

of a judgment creditor, and those thereunder beneficially interested, to 
maintain an action against i ts  officers and stockholders for misapplication 
of its funds in distribution among the shareholders a s  dividends. 

ALLEX, J., dissenting; B ~ o w s ,  J., concurring in the dissenting opinion. 

APPEAL by both part ies  f r o m  Shaw, J., a t  September Term: 1919, of 
MECIILENBURG. 

A t  February  Term, 1917, of Mecklenburg, P a u l  Cha tham a n d  the  
Charlot te  R a p i d  T r a n s i t  obtained judgment against  the defendant, t h e  
Mecklenburg Real ty Company, f o r  $10,000 a n d  interest f r o m  da te  of 
judgment. O n  appeal, this  was affirmed wi th  modification t h a t  t h e  
judgment should bear interest f r o m  19 May,  1913, the  date  of the  con- 
t rac t  sued upon, and  not  f r o m  the  first d a y  of t h e  t r i a l  t e rm a s  i n  actions 
f o r  tort,  where t h e  verdict does not expressly allow interest. d petition 
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to rehear was denied. Execution upon the judgment was issued 14 
March, 1918, and was returned 2 April, 1918, "nulla bona." Thereupon 
plaintiffs made demand upon the officers and directors of the Mecklen- 
burg Realty Company to pay in sufficient funds from the assets of the 
company which had been distributed among the stockholders to liquidate 
said judgment, which was refused. 

This action m s  begun 2 April, 1918, against the directors and stock- 
holders of the Necklenburg Realty Company to enforce payment of said 
judgment, and upon an order for examination, made in this cause, by the 
officers of the Ilecklenburg Realty Company, i t  lvas ascertained that its 
entire assets and capital had been distributed among the stockholders. 
On 17 August, 1917, the plaintiffs in the judgment assigned to E .  T.  
Cansler and H. L. Taylor one-fifth interest in  the proceeds as security 
for payment of fees for legal services rendered, and to be rendered in 
said case. On 2 January, 1918, the plaintiffs in the judgment assigned 
to H. L. Taylor $2,305 in said judgment as security for debts due him, 
but for which he held other security amply sufficient to secure said debts. 
On 2 January, 1918, the same plaintiffs assigned to Margaret Eava- 
naugh as security for certain debts due her the balance arising from the 
proceeds from said judgment. 

The Mecklenburg Rea l t i  Company, on 7 December, 1916, filed a cer- 
tificate of voluntary dissolution, and thus attempted to dissolue. The 
summons in  the original action in this case had been served upon said 
realty company theretofore on 12 August, 1914. . 

When this cause came on for trial at  Se~tember  Term. 1919, of Meck- 
lenburg, both parties, by consent, entered on the minutes of the court, 
waived trial by jury, and consented that the issues of fact be tried by 
the court, who heard the evidence and rendered the findings of fact and 
judgment holding that the assignees of an interest in judgment were not 
necessary parties in  the said action; that plaintiffs' cause of action 
against the stockholders of the hlecklenburg Realty Company was barred 
by the three-year statute of limitations; and that plaintiffs could only 
recover against said stockholders to the extent of the assets and capital 
of said company, which had been distributed among them within said 
three years, but that plaintiffs' cause of action against the directors of 
said company was not barred by the statute of limitations. Both parties 
appealed. At Spring Term of this Court, 1920, a per curiam order was 
entered that the assignees of interests in the judgment should be made 
parties in the Superior Court, with leave to them to file pleadings and 
to the other parties to except, and that the action taken should be certi- 
fied to this Court, the case being retained here for further orders, but 
the order of this Court was "not to be taken as conclusive upon the 
parties who might except thereto, and they could take such course in the 
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Superior Court, or in this Court, to protect their rights as they may be 
advised." The pleadings had below in pursuance to said order have 
been certified to this Court, and are now a part of the record of this case. 

Cansler d Cansler and H.  L. Taylor for plaintiffs. 
W .  S. O'R. Robimon,  Jr., and Xorrison LE. Dockery for officers and 

directors. 
C .  W .  T i l l e f t  for stockholders. 

CLARK, C. J. Though the assignments mere absolute in  form, the 
judge finds as a fact from the evidence that they were made as a security 
for debts for legal services and other indebtedness. H. L. Taylor testi- 
fied that the assignment to himself and to Mr. Cansler was as security 
for the payment of fees due them as counsel, and that at his suggestion 
a further assignment was made of an interest in judgment to secure an 
indebtedness due his client, Mrs. Kavanaugh. She mas not at the time 
aware of this provision for her benefit, but has since then accepted it, 
and has filed her pleas in this Court, as well as Cansler and Taylor. 
claiming their beneficial interests in the proceeds of the judgment. 

"The Court finds as a fact that plaintiffs hare such an interest in said 
judgment, as gives them the right to prosecute this action in their own 
name. in behalf of themselres and all other creditors having an interest." 
The above assignees of a beneficial interest in said judgment have been 
made parties and filed pleadings in  behalf of such beneficial interests. 
Thus all parties interested in the judgment are before the court. The 
original owners of the judgment could thus maintain the action in  their 
own behalf, and for the benefit of their assignees as trustees of an express 
Lrust u d e r  she rerms of saici assignmenrs, and can prosecute this action. 
( C  An executor or administrator, a trustee of an express trust, or a person 
expressly authorized by statute, may sue without joining with him the 
person for whose benefit the action is prosecuted. A trustee of an ex- 
press trust, within the meaning of this section, shall be construed to 
include a person with vhom or in whose name a contract is made for 
the benefit of another." C. S., 449. 

I t  x7as proper, though not necessary, that such assignees should be 
made parties, which has been done, and they have filed their supple- 
mental pleadings. The exception that the ovners and plaintiffs in the 
judgment could not bring this action was properly overruled. 

The proceedings to recover the assets and capital which has been dis- 
tributed among the shareholders and against the officers and directors 
was in the equitable jurisdiction of this Court. The statute is simply 
a cumulative legal remedy. Barnuwell v. Threadgill,  40 N .  C. ,  89; 
Oliveira v. University of S. C., 62 N. C., 70; Humphrey  v. Wade,  70 
N. C., 281. 
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I n  Settle v. Settle, 141 N.  C., 563, the Court affirmed the above prin- 
ciple from which it is clear that the statute declaring the liability of 
directors and stockholders to creditors, upon the admitted facts of this 
case, merely extended the equitable of the court to obtain posses- 
sion of the assets of the corporation and administer them in accordance 
with the principles of equity, and does not substitute the statutory 
remedy to the exclusion of the equitable remedy heretofore existing. 
The intent of the Legislature was to make the remedy of creditors swifter 
and more efficacious, and the statutory remedy does not restrict the right 
of the creditors by shortening the time within which those rights could 
have been enforced in an equitable proceeding. 

A creditor who has obtained a judgment against a corporation can 
maintain such action when the execution has been returned n d a  bona. 
I n  Guilford v. Georgia Co., 112 N .  C., 36, the Court said: "There 
being no distinction between actions at  law and suits in equity in this 
State, any proper relief can be granted in a civil action. A creditor's 
suit is of itself a very comprehensive and liberal action. I t  is not 
demurrable, because thk remedy might have been had by supplemental 
proceedings. Bronson I ) .  Ins. Co., 85 N. C., 411; Hughes v. Whitalcer. 
84 N. C., 640. I t  is not demurrable because the cause of action is 
dormant. Bacon v. Berry, 85 N .  C., 124; Bank v. Harris, 84 N .  O. ,  
206; Mebane v. Layton, 86 N.  0.. 571. I t  is an old and well settled 
mode of procedure, fully adequate to settle all conflicting interests." 

This right of action existed prior to the statute, and is not penal in  
its nature, and the statute governing penal actions has no application. 
The summons in the action in which the judgment was recovered was 
served upon the Mecklenburg Realty Company 12 August, 1914. The 
judgment was obtained at February Term, 1917, and is conclusive as to 
the indebtedness. The officers and stockholders of the realty company, 
in  December, 1916, evidently seeing beforehand that judgment would 
be obtained in February following, attempted to evade payment by their 
voluntary proceeding for dissolution in  December, 1916, and the distribu- 
tion of the capital and assets of the corporation among the stockholders. 
This was an  attempted fraud, and as was held in  McIver v. Hardware 
Co., 144 N .  C., 484: "When the property has been divided among the 
shareholders, a judgment creditor, after a return of an execution against 
a corporation unsatisfied, may maintain a creditor's bill against a single 
shareholder or against as many shareholders as he can find within the 
jurisdiction, to charge him or them to the extent of the assets thus 
diverted, i t  is immaterial whether he got them by fair agreement with 
his associates, or by an act wrongful as against them." 

The judgment is an estoppel upon the officers and stockholders of the 
corporation, and cannot be collaterally attacked by them. Heggie v. 
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Loan Asso., 107 N. C., 581; Clark 2). Xarsh Corp., 10 Cyc.. 733, and 
cases there cited; Hazvkins v. Glenn, 131 U. S., 319, in which last the 
facts are almost identical with those in this case. 

C. S., 1197, provides: "In the case of the dissolution of a corpora- 
tion, the debts due to and from it are not thereby extinguished, nor do 
actions against a corporation ~vhich is dissolved before final judgment 
abate by reason thereof, but no judgment shall be entered therein without 
notice to the trustees or receivers of the corporation." The action was 
pending at the time the dissolution proceedings were taken out, and the 
directors and trustees were fixed with notice thereof. and at the rendi- 
tion of judgment they not only appeared by counsel, but appealed to this 
Court, and after the affirmation of the judgment here applied for, and 
were refused a rehearing. C. S., 1193, continued the existence of the 
corporation for three yeirs for the purpose of prosecuting and defending 
actions, and section 1194 constitutes the directors trustees to wind up 
the affairs of the corporation, collect debts due it, sell and convey the 
property, and, "after paying its debts, divide any surplus money and 
other property among the stockholders." And section 1198 provides 
for the distribution of funds, and section 1199, supra, provides that the 
debts due to and by such corporations shall not be extinguished nor 
actions abated by dissolution before final judgment. 

There is no statute of limitation which protects either stockholders or 
the directors who receive the capital and assets of the corporation with 
notice by the pending suit of a claim of the plaintiff. I n  Lonq v. Xiller,  
93 N. C., 233, it mas held that even though a contract sued upon mas 
barred by the statute, yet the creditor could follow the funds placed in  - 
iht! ha rd  of  he rrusree to secure such indebtedness. l o  the same pur- 
port are Faison v.  Stewart, 112 N .  C., 334; Baker v. Brozcn, 151 N. C., 
15, and many other cases. Both the directors and the stockholders of 
the company received and held the capital distributed among them in 
trust and for benefit of the creditors. 

The cause of action in this case for the recoT7ery of assets of the corpo- 
ration from the stockholders and the directors did not accrue until judg- 
ment was obtained against the corporation upon the indebtedness and the 
return on the execution issued thereon "nulla bona." Until that time 
they could not have taken proceedings to compel the return of the assets 
distributed among the stockholders, and the application thereof to the 
plaintiff's judgment. Hughes v. Whitaker,  84 N. C., 640, in which i t  
was said that the plaintiff's remedy "is open, and is not obstructed by 
the lapse of time, since until he recovers judgment his claim as a creditor 
is notestablished." I n  that case the judgment creditor was seeking to 
pursue the funds of the estate which had been fraudulently alienated. 
"No cause of action accrues against the shareholder until the creditor 
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has failed to make the amount of his judgment or ascertained claim 
from the assets of the company, or unless, perhaps, in certain cases i t  
appears to be useless to proceed against the corporation." Hawkins 
v. Glenn, 131 U. S., 319; Sconille v. Thayer, 105 U. S., 143. 

I n  Taylor v. Bowker, 110 U. S., 113, it was held that in  a ~roceeding 
to enforce judgment against the property of a corporation whose charter 

had been surrendered. the cause of action does not accrue until the execu- 
tion has been returned against the corporation." 

I f  there were any statutes of limitation which began to run against 
the plaintiff's cause of action prior to the judgment and return of the 
execution, i t  was the 10-year statute "for relief not herein provided for," 
C. S., 445; Lynch v. Johnson, 171 N.  C., 615, and cases there cited: 
Allen v. Gooding, 173 N.  C., 95; Barnes v. McCullers, 108 N .  C., 5 5 ;  
Ross 3. Henderson, 77 N .  C., 170, and numerous other cases. 

I t  is true that C. S., 441 (9) ,  provides that "An action for relief on 
the ground of fraud or mistake must be brought in  three years." I f  
that section applied, it is further provided in that section that "the cause 
of action shall not be deemed to have accrued until the discovery by the 
aggrieved party of the facts constituting such fraud or mistake." I t  
does not appear here that the plaintiffs made such discovery before the 
rendition of the judgment and the return of the execution unsatisfied, 
and indeed, until that was done they had no cause of action to recover 
the misapplied assets of the corporations. Besides, the distribution of 
such assets did not take place until within less than 3 years before 
the beginning of this action. I n  no aspect are the plaintiffs barred by 
the statute of limitation. 

We are of opinion that the plaintiffs were entitled to proceed directly 
against the stockholders and directors who received the assets of the 
Mecklenburg Realty Company without the appointment of a receiver, 
and that the plaintiffs' cause of action against the stockholders and 
directors of said company is not barred by the statute of limitation. 

I n  the plaintiffs' appeal the judgment is modified in accordance with 
the above opinion. I n  the defendants' appeal, 

No  error. 

ALLEN, J., dissenting: At February Term, 1917, of the Superior 
Court of Mecklenburg, Paul  Chatham and the Charlotte Rapid Transit 
Company, in which Chatham was the principal stockholder, recovered 
judgment against the Mecklenburg Realty Company, a corporation, for 
$10,000, and being unable to collect the judgment, the same plaintiffs, 
without the joinder of other parties, instituted this action against the 
stockholders and directors of the realty company to compel the payment 
of the judgment. 
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The former action was commenced 12 ,Iugust, 1914. 
The realty company began the distribution of its asscsts among its 

stockholders i n  1911, and in that Scar paid to each stocklioltler $157 .50 
on each share of stock of the par value of $100; in 1913, $10; i n  1916, 
$7.94, and on 7 Decemb~r ,  1916, all of thc assets being tlistributcd, the 
corporation TTas clissol.ier1. 

The judge finds that Pau l  Chathani and the Charlotte Rapid Transit 
Company are the only creditors of the realty company, and that  the 
payments to the stockholtlers were made ~vitllout intent to tlcfrantl the 
plaintiffs. 

I t  also appears that before this action was cornnierlcetl the plaintiffs 
made three assignments of their judgment, the first two Ircing as rccurity 
for debts, and the last to Margarct Iiavanal~gli, and t l i ~  record f a i l i ~ g  
to disclose that  Mrs. Kavanaugli kncw of the aqsignmcnt to her, or that  
she had accepted the same, the order recited i n  thc opinion x a s  made, 
which states that  i t  was not to be conclusive on the partics. 

I n  obedience to the order, Mrs. Kavanangh filed the following plea 
in the Superior Court:  

P u r w a n t  to the order of t h ~  i S u n r ~ m ~  Court made in this case. Mrs. 
Kavanaugh hereby comes into court ant1 makes herself a party plaintiff 
herein, adopts the complaint heretofore filed herein, joins in  the prayer 
for relief therein contained, and agrees to be bound by any judgment 
rendered herein by the Supreme Court. 

And the said Nrs .  Margaret K a l  arlaugh hereby accepts the assignment 
of the judgment sued on in  this action, and prays that she may be de- 
clared to be the owner thereof. snbjcct to the previous assignments of 
H. L. Taylor and E. T .  Cansler, if i n  law, equity, and good conscience 
she is  entitled thereto. MCIHS. XARGARET T. KAVAXACGH, 

B y  H. L. Taylor, Attorney in Fact .  

The  other assignees were made parties, and neither they nor the 
Charlotte Rapid Transit Company and P a u l  Chatham resist the prayer 
of Mrs. Kavanaugh to be declared the owner of the judgment subject 
to the prior assignments, and the defendants allege in their answer that  
she is the owner of the judgment. 

I t  appears, therefore, that  no party to this action denies the allega- 
tion of Mrs. Kavanaugh that  she is the owner of the judgment sued on, 
by assignment executed before this action was commenced, and this 
presents two questions for decision. 

1. Can the owner of a judgment assign it, and afterwards prosecute 
an action i n  his own name to enforce payment? 

2. I f  not, can the assignee be made a party to a n  action instituted by 
the original owner after appeal to the Supreme Court, and continue the 
prosecution of the action? 
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1. I t  was undoubtedly the doctrine of the common law that the assign- 
ment of a judgment, whether absolutely or as security, only passed the 
equitable and beneficial interest. leaving in the plaintiff in the judgment 
the legal title, but this legal title was not held for the benefit of the 
assignor, but to enable the assignee to bring an action in the name of the 
assignor to his own use. 

As said in  Winberry v. R o o n c e ,  83 N. C., 353, the assignor "occupies 
the relation of a sort of trustee in  the sense of beine bound to allow the " 
use of his name in actions at law for their collection." 

The doctrine a t  common law, and under modern authority, is stated 
in 15 R. C. L., 778, as follows : ('At common law the effect of an assign- 
ment of a judgment was merely to transfer an equitable title, and the 
assignee was not permitted to bring an action thereon in his own name, 
but the assignee, by virtue of his equitable interest, had the right to 
control the collection of the judgment, and for that purpose to use the 
name of the plaintiff, his assignor, and to receive the money collected. 
The general rule today is that an assignee of a judgment is the real 
party in  interest in actions based upon such judgment, and may bring - .  

suit in  his own name. Where an assignment of a judgment has been 
made as collateral security for the payment of a designated debt, the 
right of the assignee to sue is not impaired by the residuary interest of 
the assignor, and the latter cannot bring suit, unless it be alleged, that 
the assignee neglects or refuses to do so, under circumstances calculated 
to prejudice the  right of the assignor." 

Our State, departing from the refinements and subtleiies of the com- 
mon law, follows the modern thought in  this particular, and deals with 
the substance instead of the mere shell of a legal title. 

The statute (Rev., 400) provides that "Every action must be prose- 
cuted in the name of the real party in interest," and the Court said in 
Moore v. Nowell, 94 N .  C., 270, after holding that the assignee may 
maintain an action on the judgment in  his own name, "The judgments 
mentioned and described in the complaint, were assigned to the plaintiff 
in  writing, for value, and he became the complete equitable owner of 
them and the 'real party in interest.' " 

This case was approved in R i c a u d  v. Alderman, 132 N .  C., 64, where 
i t  is stated that "It is well settled that a judgment is assignable, and 
that the assignee for value acquires all of the rights a n d  remedies of the 
original plaintiff." (Italics mine.) 

I t  is therefore clear to me that the original plaintiffs cannot maintain 
this action because they parted with all interest i n  the judgment by 
assignment before the action was commenced. 

2. The second question is answered by what is said in Bennett v. R. R.. 
159 N.  C., 347, which is quoted by Walker, J., in Reynolds v. Cotton. 
Mills, 1'77 N.  C., 425. 
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"While courts are liberal in permitting amendments, such as are 
germane to a cause of action, i t  has been frequently held that the court 
has no power to convert a pending action that cannot be maintained 
into a new and different action by the process of amendment. Best v. 
Kinston, 106 K. C., 205; Verrill v. Merrill, 92  3. C., 657; Clendenin 
v. Turner, 96 N .  C., 416: 

"In the last case it is said: 'The court has no power, except by con- 
sent, to allow amendments, either in respect to parties or the cause of 
action, which will make substantially a new action, as this would not be 
to  allow an amendment, but to substitute a new action for the one 
pending.' " 

I f ,  however, the assignees could be substituted as plaintiffs, the statute 
of limitations is pleaded, and as it would run against them until actually 
made parties, their cause of action would be barred by the statute of 
three years. 

I think the action ought to be dismissed. 

BROWS, J., concurs in this opinion, 

(Filed 8 December, 1920.) 

To ascertain a dividing line between adjoining owners of land deter- 
mined h: j ~dgm_~n t  in IEPS, oz ruznizg f x m  a ieriaill vuiui W ~ L ,  i~ i~ 
necessary to take into consideration the variation of the magnetic needle, 
which, by common knowledge, is different in various parts of the world; 
and when the only evidence by expert surveyors is that this variation in 
this locality is one degree for every twenty years, and that by reason 
thereof due west then is now north 88Y4, an instruction that if the fact is 
so found by the jury upon the evidence to answer the issue accordingly, is 
a correct one. 

APPEAL by defendant from Harding, J., a t  August Term, 1920, of 
YANCEY. 

I n  1885 in partition proceeding a decree was entered for the division 
of the land of Silas McCourry, deceased, among his children. The last 
line of dirision between the feme plaintiff and the defendant (which 
alone is here in controversy) reads: "From a poplar standing on east 
bank of said creek, thence west 190 poles, passing near the spring to a 
stake on the top of the William Griffith ridge." This description ap- 
pears in the boundary of the tracts allotted to both the plaintiff and the 
defendant in said proceedings. 
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At June Term, 1914, of Yancey a judgment was signed by C l i n ~ ,  J. ,  
in an action over the locatioil of this line because of timber which had 
been cut by the defendant, and the judgment was signed by Cline, J. ,  
on the issues found by the jury by which the plaintiff was given the 
land "to red line from 1 to 4 on the map." A writ of assistance was 
issued and a survey ordered to put the plaintiff into possession. When 
the surreyor attempted to run the line in controversy, which, according 
to the call in the partition proceedings, mx "west 190 poles from a 
poplar," an admitted point, the defendant would not permit the surveyor 
to make allovancc for the rariation one degree for 20 years, nrhich the 
surveyor on each side testified mas the proper and customary allowance 
for the ruriation in the compass. Thereupon the plaintiff brought this 
action, the defendant contending that the line should run "due west 190 
poles" ~vithout variation, and requested the court to so charge the jury, 
and claimed also that the defendant was estopped by the former judg- 
ment of Cline, J. The court submitted the following issue: ('Does thc 
dividing line between the plaintiff and the defendant begin at  the poplar 
(B' on the map, and run thence 190 poles with a variation of I"/ de- 
grees?" The court directed the jury, "if they believed the evidence to 
anslyer the issue 'Yes,' " and entered a judgment on the verdict rendered 
accordingly. Appeal by defendant. 

Watson, Hudgins, Watson & Fouts for plaintifs. 
Charles Hutchins and A. Ha17 Johnston for defendant. 

CLARK, C. J. The dividing line between the feme plaintiff and the de- 
fendant in the partition proceedings of their father's land in  1885 was 
('From the poplar (an admitted point) west 190 poles to the top of Grif- 
fith ridge." The defendant contends that the line should be so run with- 
out any allowance for the variation of the needle. The plaintiffs contend 
that owing to the variation of the magnetic needle that this would not 
be the line actually laid off in 1885, and that the true line can now be 
laid off only by allowing for such variation 1% degrees, i. e. ,  the line 
will now read "north 88% west," 190 poles. 

John M. Houck, the surveyor appointed by the court in this case, 
testified that he made the survey; that he had been a surveyor between 
50 and 60 years, and that "it is the custom of all surveyors since 1805 
to allow one degree variation of the needle for 20 years, and that a line 
which was laid off in 1885 to run due west would now run north 8834 
west, owing to such variation in  the needle. 

Mr. Young, witness for the defendant, testified that he had been county 
surveyor for 1 6  years; he stated that ('it is the usual custom to allow a 
variation of one degree for every 20 years," and on cross-examination he 
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said: '(The proper variation for a line run in 1885 is 134 degrees." 
Though in his opinion the line could have been more properly ascertained 
by making the survey in  a different manner, which he indicated, on this, 
which was the pertinent point in issue, he agreed with Mr. Houck; and 
the judge properly told the jury that "if they believed the evidence" to 
find the issue accordingly. 

I t  is common knowledge that there is a regular variation in the com- 
pass, which is different at different places on the globe, and the testimony 
of both suroeyors is that in  this locality the magnetic north is moving 
westward at present one degree for erery 20 years. Therefore, a line 
which ran due west in 1885 would now run north 881h west. I n  the 
course of time the variation mill begin to swing back. Authoritative 
tables are from time to time printed by the governments of the world, 
showing the variation at different places, but in this case the evidence of 
the tm70 surveyors was uncontradicted that for this locality the above is 
the customary and proper allommlce, which mas doubtless based upon 
scientific data. 

Until the disco~ery of the magnetic needle, which became known in 
Europe just before the discovery of America by Columbus, ships dared 
not put boldly to sea, but coasted along from headland to headland, 
rarely out of sight of land. Something over 100 years ago it was dis- 
comred that thcrc was a variation in' the needle from the true north vear 
by year, and varying in different localities. 

Besides, the complete re~olution of the earth on its own axis every 24 
hours, and its annual sweep around the sun, the earth has nine other 
regular movements-eleven in all-one of the latter being a change in  
the position of the poies of the earth moving in an eiiipsis by which the 
"north star," which should be in exact prolongation of a line through 
the two poles of the earth, shifts its position, relative to our north 
pole, which gradually moves to the west, and then in an ellipse returning 
to the east, and thus back to its original position. This compels a 
regular variation in  the magnetic needle which can be calculated years 
in  advance, and all well informed surveyors act upon and allow for such 
variations. There are some other variations in the needle due to local 
causes, such as iron in  the ships, or in the ground, and the direction of 
valleys and streams, which need not be considered here. I f  the uncon- 
tradicted testimony of the experts on this case, the surveyors, is to be 
believed, the verdict and judgment have correctly located the line as i t  
was actually laid off in 1885. 

Light moves at  the speed of 186,300 miles a second, a speed which 
would carry i t  around the earth more than 6 times in  the tick of a 
second by the clock. Light comes from our sun, which is over 93,000,000 
miles away, in a little over 8 minutes. The nearest fixed star (and all 
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the fixed stars are suns) is 275,000 times further from us than our sun, 
and it therefore takes light from it 4y2 years to reach us, but the north 
star is more than eight times further off, and the light from it takes over 
361/2 years to reach us. How and why that body, at  such an incredible 
distance, should so control the magnetic currents on this tiny planet upon 
which we live, and why the magnetic needle in all compasses vary with 
the slow wobbling of our poles.relative to the north star, is not yet 
known, but all ships at  sea at  their peril must take notice of i t  for safe 
voyaging, and all surveys on land to be accurate must conform. 

I t  may be that the pole star has not this influence, but it always marks 
the true north. I t  never sets or rises like other stars, and the only 
change in its relative position to the earth is caused by the elliptic revolu- 
tion of our north pole. 

Owing to scientific facts, the line in dispute, which was properly laid 
out as "due west 190 poles" in 1885, can be identified now only by setting 
the compass "north 88% west." I f  this were not done, the defendant 
would have gained and the plaintiff would have lost a strip of land 
covered by the variation and the timber cut thereon. 

No error. 

J. G.  REID v. CAROLINA, CLINCHFIELD AND OHIO RAILWAY 
COMPANY ET AL. 

(Piled 8 December, 1920.) 

1. Negligence-Evidence-Railroads-Fires-Sparks from L o c o m o t i v ~  
NonsuitTrials. 

In an action against a railroad company to recover damages for setting 
fire to plaintiff's house by sparks from its locomotive, in bright daylight, 
evidence tending to show that eight or nine minutes after the passing of 
defendant's locomotive Ere caught on the roof of plaintiff's house nearest 
the defendant's track, midway between the kitchen chimney and flue, the 
wind carrying large quantities of smoke from the locomotive drawing n 
heavy train, which was exhausting heavily, towards the plaintiff's house, 
and that the fires in plaintiff's chimney and stoves had died down early 
in the day, is sufficient upon the defendant's actionable negligence to take 
the case to the jury, and to deny defendant's motion to nonsuit; and 
testimony of witness that he had seen the smoke, but no sparks coming 
from the locomotive, at  the time, does not exclude the inference by the 
jury that the locomotive was throwing them out with the exhaust. Deppe 
v. R. R., 152 N. C., 79, cited and applied. 

2. Sam-Instructions. 
Held,  the evidence in this action to recover of defendant railroad com- 

pany damages caused the plaintiff for negligently setting fire to his house 
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by sparks from its passing locomotive, did not justify the giving of 
defendant's requested instructions, that if "all the evidence mere believed, 
the spark arrester was snch as was approved at the time, and the engine 
was being handled by competent and skillful operatives, in a skillful and 
competent manner." 

APPEAL by defendant from Long, J., at April Term, 1920, of RUTHER- 
FORD. 

This action is to recover damages for the negligent burning of ths 
plaintiff's residence and furniture. There is no contest as to the plain- 
tiff's title to the property burned, or as to the value thereof. The 
assignments of error are the refusal of a motion for a nonsuit, and for 
the refusal of a prayer to instruct the jury as prayed, that "if they 
beliel-e all the evidence, the defendant at the time of the fire had a spark 
arrester such as was at that time approred and in general use, as required 
by law, and that the engine was being handled by its operatires in  a 
competent and skillful manner by competent and skillful operatiues." 

Verdict and judgment for plaintiff; appeal by defendant. 

Solomon Gallert for plaintiff. 
Pless, Winborne d Pless, H .  S. Xorrison, and J .  J .  NcLaughlin for 

defendant. 

CLARK, C. J. The fire occurred on 20 March, 1919, when there was 
a high wind, at  a time when the house "was as dry as could be," and 
there had been no rain for some days. The fire caught on the roof of 
the house nearest the defendant's track, between 3 and 4 p. m., 8 or 9 
mic::ts ofter :',efctcdnr,t'~ con! trair,, ;rith a large eng ine  p&ng 5 G  
cars, had passed. The track was 237 feet, or 79 yards from the house. 
When the fire was discoyered it was about as large as "a medium-sized 
dish pan," and was half-way between the kitchen chimney and the flue. 
When the engine passed it was exhausting heavily, making much noise, 
and the smoke was coming towards the house. The witness testified 
that he was standing on the kitchen porch, and that the fire caught on 
the kitchen roof. The stove flue was pretty close to the south side of the 
kitchen, and prejected about fire feet above the roof. I t  was well pro- 
tected by brick. The fireplace was at one end of the kitchen and the 
stove was at the other. 

I t  was in evidence that there was 10 feet between the stove and the 
fireplace, which were at  opposite ends of the kitchen; that there had 
been no fire in the stove since before noon when dinner was served, and 
that the fire in the stove had gone out, and the fire in  the kitchen fire- 
place, which had been built between 9 and 10 in the morning, had 
burned down to two or three chunks and coals. 
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This cviclcnce, taken in tlir most favorable light to the plaintiff, if 
believed by the jury, rnight well warrant the inference that the large 
engine, cshausting heavily and drawing 50 coal cars, which passed a few 
minntcs bcforc the fire h o k e  out on the kitchen roof, when there was no 
fire either in  the stove or in the fireplace, nor had been for some time, 
the mind blowing from the track directly toward the house, and bringing 
the hcary srllolic rolling out of the engine, brought sparks, though being 
in the daytime, on a bright day, there nas  no evidence of sparks being 
seen. The plaintiff was therefore entitled to have the issues submitted 
to the jury. I n  X o o r e  v. R. R., 173 N. C., 311, relied on by the defend- 
ant, thcrc mas no eridence to connect the defendant with the fire other 
than the bare fact that the defendant's locomotive passed by the plain- 
tiff's property not rery long before the fire. I n  this case, as in D e p p e  
v. R. R., 152 N. C., 79, there was evidence tending to show that the fire 
came from the defendant's engine, and there is the exclusion of every 
other known source, if the jury beliered the evidence for the plaintiff 

I t  was not error to refuse the prayer for instruction, which called 
upon the judge to express an opinion on the facts. If ,  as the jurp 
found, the fire was caused by sparks from the defendant's engine, that of 
itself was some evidence of negligence, either in the condition of the 
spark arrester or in the operation of the engine. This was so held in 
Currie v. R. R., 156 3. C., 424, 425. There was no evidence that the 
engine was not throwing sparks, but merely that the witness did not 
notice any, nor did the evidence justify an irlstruction that if "all the 
evidence were believed, the spark arrester was such as was approved at 
the time, and the engine was being handled by competent and skillful 
operatives at  the time in a competent and skillful manner." There was 
evidence that the fireman was an "extra" fireman; that he did not fire 
regularly on that engine, on which he fired only on one trip some two 
months before. The spark arrester had been in  constant use for 3 or 4 
months, arid the inspection of the spark arrester which had been made 
not long before the fire, was done by a witness who testified that he was 
a carpenter, and not in the employ of the railroad company, and had not 
done work of that kind before, and that the spark arrester was not long 
afterwards taken out for repairs. 

No error. 
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FLORA A. ELLER v. W. H. STAR. 

(Filed 8 December, 1920.) 

Deeds and Conve~ances-Plats-Streets-Lots-Purchaser-Dedicatio~~. 
Where the owner of land plats it into lots, streets, etc., stakes them 

off in accordance with the plat, and offers the lots for sale as so marked. 
and a purchaser buys one of these lots in accordance with the representa- 
tions thus made, he acquires the right to the use of the streets, which will 
not be lost as against other purchasers in the absence of his consent, 
whether the dedication of the streets has been accepted by the municipal 
authorities or not; and a purchaser of such lots may not close a street 
beneficial to the use or enjoyment by another such purchaser. 

APPEAL by defendant from H a d i n g ,  J., at June Term, 1920, of 
WILRES. 

I n  1892 a land company purchased 100 acres inside Wilkesboro, and 
had it laid off into blocks, lots, streets, and alleys, and a map was made. 
At a public sale many lots were sold off by this map, which was on 
'exhibition, and in addition streets were trimmed out and stakes driven 
up to show the actual location. -1mong these streets was Main Street, 
ruimir~g west from the courtliouse, and Cherry and Spruce streets, 
running north and south and crossing Main Street, and College Street, 
running parallel with Main Street, and crossing Cherry Street. 

The plaintiff owns three lots in block 32, mhich is bounded on the 
west by Cherry Street, on the north by College Street, on the east by 
Spruce street, and on the south by Church Street. Defendant built a 
wire fence entirely across Church Street on the east of Cherry Street. 
and has completely obstructed the passage from plaintiff's lot to Cherry 
Street, the one improved street leading to Main Street, and her only 
outlet. The plaintiff contends that the land company having dedicated 
a strip of land 50 feet wide, designated on the map as Church Street, 
and sold numerous lots to divers persons with reference to said map, the 
land company could not revoke the dedication without first obtaining 
the consent of all persons who have acquired property in good faith with 
reference to the map as well as the consent of the public authorities. 

The jury found that the land company laid. out the lots and streets 
which were surveyed off and staked and a map made thereof, and sold 
lots at public auction, among them plaintiff's lots, in connection to their 
relative position in  regard to Church, Cherry, and other streets, and 
that the land company did not revoke and discontinue these streets, nor 
did the   la in tiff acquiesce therein, and had no notice of any attempted 
revocation when she purchased these lots; that the defendant is obstruct- 
ing Church Street, and the plaintiff is not barred by laches. 
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Upon the verdict, judgment was entered that "the space of 50 feet in  
width extending from Cherry Street east to Spruce Street, and to the 
eastern end of Church Street, as the same was originally laid out, sur- 
veyed, staked off, and mapped, and as shown on the Wilkesboro Land 
and Development Company's map of Wilkesboro, known as the J. D. 
Wilson map, and as shown on K. M. Allen's tracing of said map, is 
hereby declared a street for the use and convenience 'is such to the plain- 
tiff and persons owning lots adjacent to said Church Street, and it is 
therefore ordered and adjudged that the defendant be and is hereby 
ordered to remove the obstruction set up in the complaint, and the 
defendant is further restrained and enjoined from interfering with the 
use of said Church Street, and i t  is adjudged that the defendant pay 
the costs of this action." Appeal by defendant. 

H a y e s  & Jones for p l a i n t i f .  
F. B. H e n d r e n  for defendant .  

CLARK, C. J. The evidence is somewhat voluminous, and there are 
many exceptions, but the decision of this appeal practically depends 
upon the correctness of the following instruction, which is assigned as 
error : 

'(The burden is on the defendant, gentlemen of the jury, on this issue, 
to satisfy you that there was such a revocation. Under the law of this 
State, whenever any person, whether it be a corporation or an indi- 
vidual, conveys a tract of land, whether in a city or not in a city, whether 
out of the corporation or in  the corporation, and surveys i t  out and 
marks out upon the face of the land streets, alleys, subdivides i t  up into 
blocks and lots, and makes a map of it, and holds out the plat and the 
map which is the plat, and the survey, and offers those lots for sale, 
based on that plat, and the survey calls for the streets set out in  the 
survey and plats, and the purchaser buys that property with the under- 
standing and the representation that the streets are there, and are to 
remain there, the purchaser buys the property for building lots or other- 
wise, the law says that the owner of the land has dedicated to public 
use for streets that part of the land marked out on the map and desig- 
nated on the face of the ground as streets, that i t  becomes the property 
of the public; that is, i t  has the right to use it, to go upon it, that the 
property owners who purchased the lots have a right to have the streets 
remain as laid out; that the owners of the land have no right, a t  their 
own arbitrary will, moved by interest, or factiousness, or otherwise, to 
close them; that they have no right to do that;  that they have been 
fixed for the use of the public-that is what the law means by dedication, 
for that i t  has been sold to the public-not that i t  has been conveyed 
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by any conr-c,yancr' hy tlec4, hiit n h n l  they make thc map and sell the 
land with the mark? on the ground, and so hold out to the purchasers. 
and thr  land is pnrchascd on that basis, therc is then such a dedication 
for the pu1)lic use of streets that they are not permitted to take it back; 
although thc titlc to t h e  fcc rimy be in them, there i s  an  easement that  
belongs to the public wl~ich  tliey cannot revoke." 

V e  think this is a correct statement of the recognized law as laid 
donn in oiw decisions nit11 uniformity. Thc  subject is fully discussed 
with citation of our authorities to tlie ahove effect by -1llen. J . ,  i n  Eliza- 
befit City v. Commander,  l i 6  S. C., 26. I n  a still more recent case, 
TT'iffcon 1 % .  Dovlinq, 179 S.  C'., 542, Hoke, J . ,  reciting our authorities, 
restates the qame principles, quoting. among otliers, from .&cery, J., in  
S. 7'. Fisher, 117 X. C., i:33, as follon-s: "If he and those claiming 
under him had sold a sinpit. lot abutting on this apparent extension of 
North Elm Strcet, he, and tllose claiming under him, ~vould ha re  been 
estopped from denying the right of such purchaser, and those in privity 
with him, to use the strwt as laid down in the plat, . . , and this 
dedication of an  easen~ent, appurtenant to the land sold, ~ ~ o u l ( 1  h a r e  
been, as betneen the parties, irrevocable, though the street had never 
been accepted by tlie town for public use." 

The company could not have lawfully revoked and discontinued the 
streets, unless e w r y  one conc~rned had acquiesced. W i f t s o n  v. Dowling, 
supra. 

S o  error. 

(Filed 8 December, 1920.) 

Husband and Wife- Actions- Assault- Venereal Disease--Statute- 
Damages-Punitive Damages. 

While a t  common lam a wife could not maintain an action without 
joining her husband, or against him personally, this was changed by 
statute, Rev., 408, with relation to her separate property, and by the 
Legislature of 1913, including the right as to personal injuries and torts: 
and now she may maintain her action against her husband as in assault, 
for coercing her and willfully and maliciously giving her a venereal dis- 
ease, in which case, punitive as well as compensatory damages may b e  
awarded. 

ALLEN, J., concurring in result ; WALKER and HOKE, JJ., dissenting. 

APPEAL by defendant from Lane, J., a t  May Term, 1920, of A ~ E C K -  
LEXBURG. 

This is  an action by the wife against the husband, alleging in her 
complaint the marriage and their living together as man and wife; that  
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the defendant contracted a venereal disease, and that he "took adrantage 
of his marital relation with said plaintiff and infected her with said 
vile and loathsome disease," and asks for judgment "for actual and 
punitive damages." 

The defendant filed a written demurrer to the effect that the complaint 
showing upon its face that the parties were man and wife prior to, and 
during all the time of the acts complained of, that "the complaint docs 
not contain facts sufficient to constitute a cause of action." And further, 
that said action is "both without law to warrant the maintenance thereof, 
and also against the public policy of the State." 

The court overruled the demurrer, and thereupon the defendant filed 
an answer, and upon the issues submitted, the jury found that the de- 
fendant '(wrongfully and recklessly infected the plaintiff with a loath- 
some disease, as alleged in the complaint," and assessed the plaintiff's 
damages at  $10,000; and further, that at  the institution of this action 
the defendant was about to dispose of his property and remove it from 
this State for the purpose of defrauding the plaintiff. 

The defendant excrpted, and appealed from overruling the demurrer; 
for refusal to set aside the verdict; for permitting the plaintiff to testify 
that the day before they separated she informed him that he had infected 
her with venereal disease; and to testify that she estimated the value 
of his property to be worth between $25,000 and $50,000, and that he 
was disposing of it very rapidly, getting her to join in  deeds for most 
of the property, and that he told her that he was going to Cuba to make 
his home, and to set up a bar-room. 

The defendant also excepted to the following paragraphs in his 
Honor's charge : 

1. "If you find as facts from the evidence, and by its greater weight, 
that the defendant knew that he was infected with a foul-and loathsome 
venereal disease, and thereafter, although having such knowledge, he 
wrongfully had sexual interconrse with the plaintiff, and thereby infected 
her with said disease, that he did so willfully and recklessly-that is, in  
reckless and wanton disregard of the plaintiff's rights, being indifferent 
to her welfare, and not caring whether he infected her or not-then you 
should answer the first issue 'Yes.' " 

2. "She mould be entitled to a just and reasonable compensation for 
whatever injuries she may have sustained as a necessary and proximate 
result of the defendant's wrong. She be entitled to a just and 
reasonable compensation for any physical or mental suffering which 
followed as a necessary and proximate result of the defendant's wrong." 

3. "If you come to the issue of damages,. you might, if in your dis- 
cretion you saw fit, allow the plaintiff punitive damages." 

Judgment, and appeal. 
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Stewart & NcRae  and John 111. Robinson for plaintie 
Thaddeus A. Adams for defendant. 

CLARK, C. J. The defendant made no motion to nonsuit, and does not 
contend that there mas not sufficient evidence to justify the verdict on 
the first issue, "Did the defendant wrongfully and recklessly infect the 
plaintiff with a loathsome disease, as alleged in the complaint." H e  
submitted no requests for instructions. The exceptions to the evidence 
do not require discussion. Practically the only point presented by this 
appeal is whether or not a cause of action is alleged in the complaint. 

Paragraph 5 of the complaint alleges <'that the defendant, by reason 
of his illicit relations with lewd and profligate women, contracted a 
venereal disease of a foul and loathsome character, and of a highly in- 
fectious and malignant nature, and although he well knew that he was so 
infected, and well knew the character of said disease and its dangerous 
and infectious nature, he concealed from the plaintiff the fact that he 
was so infected with said disease, and on or about the day of.. ... ..., 
1919, committed a n  assault and trespass upon the person of the plainti7fc, 
and infected her with said foul and loathsome disease, injuring her and 
damaging her as hereinafter set out." 

There can be no question in this day that if the defendant had vio- 
lently assaulted his wife and caused serious bodily injury to her person, 
and humiliation to her, she could maintain an action for damages against 
him. Even under the obsolete ruling of the courts (for it was neTer 
statutory) that a husband could chastise his wife with immunity, there 
waq ~n pnwptinn thn  t he  T P ~ C  ]iEl.le if he mase6 her surionc hc&!n ri hgrm 

or permanent injury. 
I n  S. v. Monroe, 121 N.  C., 677, i t  was held that a druggist committed 

an assault when he dropped croton oil on a piece of candy and gave it to 
a third party. I t  was a fa r  greater assault for the husband to communi 
cate to his wife, while concealing from her the fact that he was infected 
therewith, a foul and loathsome disease-which has caused her serious 
bodily injury, and which the medical books hold to be a permanent 
injury of which she can never be entirely cured. 

I n  S. v. Fulton, 149 N.  C., 485, the Court held that the husband was 
indictable for wantonly and maliciously slandering his wife under Rev., 
3640, now C. S., 4230, which made it indictable for '(any one to slander 
an innocent woman." The objection was there taken that this did not 
apply to the husband, by reason of the marriage relation, and that this 
had been so held in  S. v. Edens, 95 N.  C., 693. The Court overruled 
S. v. Edens, but held, by a divided Court, that the defendant in the 
Fulton case had a vested right to rely upon S. a. i7den.s. 
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The plaintiff, who was 22 years of age and living with her father a t  
the time of her marriage, was shown to be of good character at  that 
time, and ever since, by a minister of the gospel, and other witnesses, 
and even the defendant testified that "the plaintiff was a virtuous woman 
and was faithful to me during our married life, and yet is so far  as I 
know--I don't say otherwise." H e  further testified that he was divorced 
from his first wife; that he committed adultery while living with his 
second wife, and furnished her with witnesses to prove i t  by which she 
got a divorce upon that ground; that he had had trouble in  Qastonia on 
account of a woman, and says "women have always been my trouble. 
Have recently been convicted of being drunk and carrying a pistol." 
I t  was stated on the argument that the defendant has recently been con- 
victed in Virginia, under the White Slave Act, and sentenced to 2 years, 
and has also been convicted and sentenced in that State for abduction 
of a girl under 16, and that case is pending on appeal. 

The defendant also admitted. on cross-examination, that he has had 
venereal disease, and said: "So~netimes i t  takes me longer to get over 
a case of gonorrhea than others. Sometimes i t  takes me a month, some- 
times four months, and sometimes six months." . . . "On Sunday 
after this suit was started I had a lewd woman in my automobile, and 
passed the plaintiff's house four times; I had my arm around the back 
of the seat." 

Notwithstanding that the defendant had testified on the cross-examina- 
tion that his wife was a virtuous woman, he intimated on being recalled 
that he was forced to marry her because she had become pregnant by 
him. The plaintiff testified that he did not have sexual intercourse with 
her until after the marriage,.and that he tried to get her to procure a 
divorce from him, offering to furnish her with witnesses to prove his 
adultery while living with her. H e  did not deny this, and admitted 
that he had done this with his second wife to enable her to get a divorce. 
The testimony of the plaintiff was that she had contracted the disease 
from her husband, and as to her humiliation and physical injury sus- 
tained thereby, and the physician testified that she was thus infected, and 
that his diagnosis was confirmed by clinical findings and by laboratory 
tests of another expert. The defendant testified that on one occasion 
"plaintiff came to my office and could not get in ;  I was locked in, the 
woman in there got out." 

As the plaintiff's counsel well said, aside from the question of assault, 
i t  is a well settled proposition of law that a person is liable if he negli- 
gently exposes another to a contagious or infectious disease, Skillings 
v. Allen, 173 (Minn.) N. W., 663, A forfiori the defendant would be 
liable in the present case whether guilty of an assault or not, and inde- 
pendent of the fraud or concealment. I n  Schultz v. Christopher, 6 5  
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Wash., 496. and in B a m l f i e l d  a.  B a n d f i e l d ,  117 Xich.  80 (cases cited by 
the defendant), the Court recognized that  the infection of the wife 
with x-enereal disease by the husband was a tort, but held that  upon 
their statutes, which differ from those in this State, the n i f e  could not 
sue her hnshand for a tort upon llrr person. But i n  Prosse?  z.. P r o s s w ,  
(1920). 102 S .  E. (8 .  C.), 787, mldcr a statnte I\-hich is ~*crhcrtirn our 
Rer. ,  408, C. S., 454, it n a s  held that " u n d ~ r  such statute a married 
woman can maintain an  action in tort against her husband for an  assanlt 
upon her," holding that w h i l ~  it was otherwise a t  common law, a proper 
constrnrtion of this statute "gives to a wife e r r rg  rcmrdy against the 
husband for any nrong she might suffer a t  his hands. X o r e  than thiq, a 
wife has a right i n  her person, and a suit for a wrong to her person is  
a thing in action; and a thing in action is  property, and is her property, 
and the action is therefore maintainable under J I ~ s s r r z ~ ~ ~  7.. J l ~ s s e r v v ,  
82 S .  C., 550." 

I n  G r a r t ~ s  2'. H o w a r d ,  159 K. C., 594, A 7 1 0 1 ,  .J., said : "Re\-., 408. 
further proricles that the wife may maintain an  action without joinder 
of her husband: (1) when the action concerns her separate property; 
( 2 )  n-hen the action is  betvrern herself and her husband; and our Court 
has construed this section to confer upon the wife the right to maintain 
an  action against her husband, Shirler u. AIlilTsaps, 71 K. C , 297; X c -  
C o r m a c  7 1 .  W i q q i n s ,  84 N. C., 270; J I a n n i n g  I>.  X a n n i n g ,  79 N. C., 293; 
R o b i n s o n  7%.  R o b i n s o n ,  123 N. C.,  137; and PerX.ins 1 % .  B r i n k 7 e y .  133 
JT. C., 158." 

The defendant objects that this applies only to property rights con- . . 
ETZP'?. i~ ~ " t i o ~ ,  b::t :!amngc or  iiij~irp to  Lrl L ~ L ~ U L ~  ;a a ~ I U ~ I  ty 
right. Onr statute, 1913. ch. 13, provides : "The earnings of n married 
\roman, bp ~ ~ i r t u e  of any contract for her personal serxice, a n d  a n y  
danzaqe f o r  personal i n j u r i e s  o r  o thcr  f o r t s  sus ta ined  b?y her ,  can be 
recorered by her suing alone, and such earning or recovery shall be her 
sole and separate p r o p e r t y  as fully aq if she had remained unmarried." 
This gives her the right of recoTery of damages for a n y  personal injury 
or other tort sustained by her, and there is no exemption of her husband 
from liability in  an  action by her mrhich she is authorized to bring under 
Rev., 408; C. S., 454. As long as the Court held ( P r i c e  v. E l e c t r i c  Co., 
160 N. C., 4.50) that the recovery by the wife of damages for personal 
injuries mas the property of the husband, i t  was useless for her to sue 
h im under the right given by Rev., 408 ( 2 ) ,  but the act of 1913, ch. 13, 
making such damages her property was promptly passed a t  the first 
session of the General Assembly thereafter curing this and enabled the 
wife to maintain an  action against her husband to recover damages for 
injuries committed upon her person by him. 
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For thc same reason that in S. v. Ful ton ,  m ~ p r a ,  the Conrt held that 
the statute making " a n y  one" liable to indictment for the slantl(~r of a 
virtuoils woman mad(. the husband liable to such irldirtmrnt. ~lotwitli- 
standing the common-law theory, and even the express d~cision in S. 11 .  

Edens,  supra, to the contrary, we must hold t l ~ t  thc statutcx of 1913, 
ch. 13, and Rev., 405, garc the wife a right to rccovrr tlamagcs for injw 
ries to her person, or for other torts siistainctl by lwr, against 11c.r Elus- 
band as fully as against any one else, as \vas Iidd in Prosscr I:. l ' ro~scr ,  
supra. 

I n  26 It. C. L., 577, it is said: ('The fact that a caw is novel doc~s 
not operate to defeat a recovery if it can he brought nithin tliv g c ~ ~ c m l  
rules applicable to torts." I n  Brozrn I ) .  J h ~ r m z  (1914), 58 Conn , 42, 
that Court pertinently says that "if the wife may sue for a brokcrl prom- 
ise, why may shc not sue for a brokcn arm?" Likv the So~tEi C'aroli~la 
Court, in the Prosser case, it holds that l ~ c r  claim for tlamagc,s is a 
property right. I t  says: "The tort gives r i v  to a claim for damages. 
Such a claim is propcrfy ,  not in hcr possession, lmt wllivh she may by 
action reduce into possession, just as she might bcforc. her covertnre 
have had an action apair~st him for s w h  a tort rornmittcd bcforc that 

%, 

event. The husband's (lelict, ~vlicther a breach of coiltrart or a pcrsonnl 
injury, gives her a cause of action. Both ncwssarily follow from thc 
fact that a married woman now retains lwr lcgal identity and all her 
property, both that which she possessed at  the timc of marriage ant1 
that acquired aftrmvards." 

I n  Johnson  v. . J o l ~ n ~ o n  (A!la.), 77 So., 335, thrb C>ourt held that tllc 
statute of that State authorizing the wife to recover damages for injuries 
to her person or reputation made the damagcr hcr s ( p r a t e  property, 
and the statute which authorized her to sue alone for their recovery, 
authorized her to sue her husband for such injuries ant1 torts, abrogating 
the common-law fiction of identity between husband and wife to that 
extent. The statutes of that State upon that subject are almost identical 
with ours above quoted. 

Fielder v. Fielder, 42 Okla., 124, held that a married woman could 
maintain an  action against her husband for injuries received from a gun 
shot wound inflicted during coverture. That case, referring to T h o m p -  
son v. il'hompson, 218 U .  S., 611, pointed out that the latter decision 
was based upon the statutes for the District of Columbia, which in this 
respect are not as liberal and progressive as in most of the States, and 
the Court concurred in the dissenting opinion of Justices Har lan .  
Holmes,  and Huqhes (which, in the opinion of thc writer, mas the "big 
end" of the Court at that time). 

I n  G i l m a n  v. Gi lman ,  78 N .  H., 4, i t  was held that the statute of that 
State, that a married woman may "sue and be sued on any 
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contract by her made, or for any wrong done, as if she were unmarried," 
put llusbantl ant1 n i f c  on an  equality as to property, torts, and contracts, 
and that  she could maintain an  actlon against her husband for assanlt as 
fully as she conltl against any one clsc. I n  Fitzpafrirlc v. Owens, 1 2 1  
,irk., 167, the Court held that  a married woman may maintain an action 
against hcr hi~sbantl for a tort, in that case for an  assault, ant1 when i t  
re~illtetl in a v rongf~ l l  t lwth her admirlistrator could maintain an 
action therefor. Llnd this is thtx trcntl of recent decisions tliroughout 
the country, I 3  It. C. I,., 1397; and notes 1915 D, p. 73. 

-1s to the suggestion that the dcfcntlant co~iltl be indicted. that was a 
matter for the State, which has not thus proceetlcd, ant1 a con\iction 
wonltl be no r t p r a t i o n  to t h ~  plaintiff. Besidcs, if t l i ~  nnity does not 
prevent an  indictment, why slloilltl it  p r w m t  a civil action? 

At common law neither ciril nor criminal actions conltl be maintained 
by the n i f e  against the lluchand becansc of the allpgcd nnity of persons 
of husband and wifc, or rather the merger of tlie nifc's esistcnce into 
the husband's. The  rcal r m w n  nab that b! marriage the wife became 
the chattel of the hnshanrl (as a remint1t.r of nllich to this tlav at a 
marriage some man "gires the woman away"), and. therefore her per- 
sonal propert? by the fact of marriage bccame his, as n a s  the case in  
this S ta t r  as to nirc+ until the Constitution of 1868, though as to slaves 
it had ceased on their emancipation in  1865. The owner lost thc right 
to chastise his slaws in 1865, but the wife was not emancipated from 
the lash of thc hilqljand till nine years later, i n  18i4,  when in S.  v. 
Oliver ,  $0 S. C., 60, S e t t l e ,  J., tcrsely mid, "MTe have advanced from 
that barbarism." Hi5 authority for making such ruling n a s  that ch. 5, 
T nTx-c 1715, 2r.d ?E,. I??, I,,:::: 177s) ::OY C. S., $70, adoptcJ s u c h  par::: - b. 

only of the conmon law vhich  are "not abrogated, repealed, or become 
obsolete." So much of the common law as exemvtecl the husband from 
liability civillv or criminally for assaults, slanders, or other torts or 
injuries committed by him on his wife is invalid now, both because it has 
become ohsolctc and at variance with the customs and sense of right, and 
with our form of gorcrnment, which confers ''equality before the law" 
upon all, ant1 becallst, it  haq been expressly abrogated and repealed 
by the statutes abore quoted, which confer upon the wife the right to sue 
and be sued alone, %hen the action is between herself and her husband," 
and to recover, suing alone, damages for her personal injuries or other 
torts sustained by her (act 1913, ch. 13, now C. S., 2513) without 
exempting her husband from such liability. 

The  true ground for the csemption formerly of the husband from lia- 
bility to the wife for his torts, and for his assumption of her property, as 
already said, was because by the marriage she became his chattel. The 
fanciful ground assigned for this doctrine, which Tvas far  more ulljust to 
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CROWELL 2). CROWELL. 

married women than that prevailing in  other countries under the Civil 
law or even in  the countries under the rule of the Koran, is stated by some 
of the old writers to be the words in Genesis 2 :23-24: "And Adam said, 
'this is now bone of my bones and flesh of my flesh,' " adding that a man 
and wife ('shall be one flesh." And now, "speaking for myself and not 
by commandment" (as St. Paul  said on more than one occasion, 1 Cor., 
7:6, and 2 Cor., 8:8), this statement was made by Adam and not by 
Deity, and is untrue as a matter of fact, besides Adam was not a law- 
giver, but the most culpable lawbreaker known to all the ages. The 
consequence of his lawbreaking, according to the belief of multitudes, 
was the greatest and most universal of any man, and according to ortho- 
dox teachings, affects all mankind since, and if we are to credit the 
vision of the great English poet, had its immediate effect upon the inani- 
mate world as well : 

"Earth felt the wound; and nature from her seat, 
Sighing through all her works, gave si,as of woe 
That all was lost."-Paradise Lost, Book IX, line 782. 

I t  is more than passing strange that in this day of enlightenment, this 
statement by the greatest malefactor of history, who could frame no 
laws for any future day and generation, nor keep those made for him- 
self, should be solemnly cited to justify the continuance of age-long 
injustice and degradation to one-half of the human race. The origin 
of such treatment was perhaps natural in the economic conditions of a 
barbarous age, when superior physical force made the wife the slave of 
the husband. But those conditions have passed. All the conditions and 
customs of life have changed. Many laws have become obsolete, evefl 
when not changed by statute, and the Constitution, as this has been, and 
no principle of justice can maintain the proposition in law, or in  morals, 
that a debauchee, as the defendant admits himself to be, can marry a 
virtuous girl, and, continuing his round of dissipation, keep up his 
intercourse with lewd women, contracting, as he admits, venereal disease, 
communicate it to his wife, as the jury find, subjecting her to humilia- 
tion and ruining her physically for life, and seeking to run off with all 
his property, abandoning her to utter indigence; yet be exempted from 
all liability by the assertion that he and his wife are one, and that he 
being that one, he owes no duty to her of making reparation to her for 
the gross wrong which he has done her. 

I t  must be remembered that there is not, and never has been, any 
statute in  England or this State declaring that "husband and wife are 
one, and he is that one." I t  was an inference drawn by courts in  a 
barbarous age, based on the wife being a chattel, and therefore without 
any rights to property or person. I t  has always been disregarded by 
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courts of equity. Public opinion and the scntim~nt of the age as es- 
pressed hy all l a w  and constitutional pro~isions since hal-e hcen against 
it. Thc anomalous in.tanccs of that c o n q t i o ~ ~ ,  nhich still survive, in 
some courts arc due to ron~t ru i r~g  a w q  tllc i8ha11gc.s matlc by corrcctire 
legislation or restricting their application. 

Wbcthrr a man has laid open his wifc'q licatl with n blndgeon, put out 
licr eye, hroken her arm, or poisoned hcr body, hi. is no longer exempt 
from liability to her 011 the grolmd that lic  owed at the altar to ('love, 
cherish, nntl  protect" her. Civilization and justice hare progressed thus 
far  with us, and w w r  again will "the sun go back ten degrees on the dial 
of Ahaz." Isaiah, 38 :8. 

No error. 

ALLES, J., concurring in result: At common lan the 11-ife could not 
maintain an action of any kind against her husband. 

This doctrine was founded upon the idea that matrimony is "an 
honorable estate, instituted of God in the time of men's innocency, 
signifviug to us the mystical union that is bet~veen Christ and his 
Church," and that those vho assume its obligatiorls '(are 110 more twain 
but one flesh." Sre Fweman v. Belfer, 173 N. C., 582. 

The husband and wife become one person by marriage, and as one 
cannot sue himself, neither could the husband sue the wife, nor the wife 
the husband, and as we have substantially adopted the common law the 
principle prevails with us, except as it has been changed by statute. 

Changes in the legal status of husband and m-ife began prior to 1868, 
but by the Constitution of that year the wife became the owner of her 
separate estate frwd frnrr, thr cc;r,:r;! of 1lt.l. i~usbanci, and in order that 
these rights of property might be protected it was provided (Rev., 408), 
"That the wife may maintain an action without the joinder of her 
husband: (1) when the action concerns her separate property; ( 2 )  when 
the action is betn-een herself and her husband; and our Court has con- 
strued this section to confer upon the wife the right to maintain an 
action against her husband." Graves v. Howard, 159 N. C., 598. 

I t  thus appears that by this radical change the wife may now sue her 
husband for breach of contract to recover her property, and for damages 
to her property, all of u-hich is contrary to the common law. 

The Legislature has also removed the disability to contract, and in 
1913 provided that her "earnings" for personal services and "any dam- 
ages for personal injuries, or other torts sustained by her," shall be her 
separate property and "can be recovered by her suing alone." 

I think the weight of authority is that these statutes, which are to be 
found in most of the States, do not give a right of action against the 
husband for personal injuries, but simply permit her to sue alone on 
causes of action theretofore recognized. but as the denial of the right of 
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action has always been based on the unity of the person, and as this unity 
has been destroyed so far  as her right to maintain an action is concerned, 
I see no reason for holding that shc cannot maintain an action against 
her husband for a wanton, willful injury, which permanently impairs 
her earning capacity, when the statute says she is entitled to her earnings 
and may sue alone to recover them. 

I f  the wife can sue the husband in contract, or to recover property, or 
for injury to h w  property, why may she not maintain an action for 
impairment of health, which decreases her earning capacity, caused 
by the wanton conduct of her husband? 

The danger to the domestic tranquility is not greater in the one case 
than in the other, and at last this must depend not on common law or 
statute but on mutual respect, confidence, forbearance, and affection. 

Brown v. Brown, hnno. Cases, 1915, D (Conn.), and Feirller v 
Feidler, 42 Okla., 124, are direct authorities for the position herein 
stated, and in Thompson 7.. Thompson, 218 U. S., 611, a case relied on 
by the defendant, there is a vigorous dissent by Jusfice Harlan, con- 
curred in by Justices Holmes and Hughes, which he concludes as follows: 
"Congress, under the construction now placed by the Court on the stat- 
ute, is put in the anomalous position of allowing a married woman to 
sue her husband separately, in  tort, for the recovery of her property, 
but denying her the right or privilege to sue him separately, in  tort, 
for damages arising from his brutal assaults upon her person. I will 
not assume that Congress intended to bring about any such result. I 
cannot believe that i t  intended to permit the wife to sue the husband 
separately, in tort, for the recovery, including damages for the detention 
of her property, and at  the same time deny her the right to sue him 
separately for a tort committed against her person." 

WALKER and HOKE, JJ., dissenting: This case is so distressing and 
repellant in  its details that i t  is difficult, as i t  seems, to give it that dis- 
passionate consideration which every case should have. There is not a 
word of condemnation too severe to be applied to the conduct of the 
defendant. H e  has subjected himself to the penalties of the'criminal 
law, but not to prosecution by his wife, and simply because that unity 
of person which has always been attributed to the marital relation still 
exists, notwithstanding that married women have been endowed with so 
many property rights, as they should have been; which appear to furnish 
the only argument for the destruction of that unity so important for the 
preservation of the peace and happiness of the home. Married women 
owned, and were constantly acquiring, p r o p ~ r t y  by gift, inheritance, and 
purchase just as in  the case of men, and i t  was clearly their right to 
have and possess i t  freed from the control of their husbands, and this 
has now become a legal right with a few certain exceptions. But the 
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Legislature has wisely refused to abolish that legal unity existing be- 
tween man and wife, which was deemed by it so essential in securing 
the blessings of the marital union, in which, not only the principles, 
but society and the community are so deeply concerned. The privacy of 
the home is as sacred as i t  ever Tyas, and i t  is often better "to draw 
the curtain, shut out the public gaze, and leave the parties to forget 
and forgive," as said by Justice Settle in S .  v. Oliver, 70 K. C., 60, at 
p. 61, and this is done from motives of public policy, in order to preserve 
the sanctity as well as the peace and tranquilit? of the domestic circle. 
I t  concerns too deeply the public welfare that this should be done, for 
us to change i t  without a mandate from the Legislature, which makes 
and controls the public policy of the State, and for the reason we have 
given, among others, it has withheld its consent to any such amendment 
of the law. I t  has been considered so essential to the well-being of the 
community that this doctrine of the marital unity should continue to 
be the rule with US, that those who have the only power to legislate and 
abolish it have refrained from doing so. We should not attempt to do 
that which will effect radical changes in the law by mere construction, 
for with the policy, wisdom, or justice of the legislation in question this 
Court can have no rightful concern. I t  must take the law as i t  has been 
established by competent legislative authority. I t  cannot, in any legal 
sense, make law, but only declare what the  la^ is, as established by 
competent authority. I t ,  therefore, has always been considered as 
utterly opposed to our public policy to change the law in  this respect. 

At common law no cause of action arose in favor of either husband or 
wife by reason of any injury to the person or character of one committed 
I.- L L -  - L I  ... mi uy k u t ;  UUU, I I L .V I IL IJWI~  U .  Thompson, 216 8. S., 611; Peters v. Pefers. 
156 Cal., 3 2 ;  Abbott v. Abbott, 67 Me., 304; Bandfield v. Bandfield, Ili 
Mich., 80; Strom v. Strom, 98 Mich., 80; for instance, libel or slander. 
This doctrine of nonliability is founded not on the inability of the one 
spouse to sue the other, but on the principle that husband and wife are 
one person in law, and i t  is well exemplified in  the cases which hold 
that a wife, after an absolute divorce from her husband, though she is 
then fully capable of suing him, still can maintain no action against; 
him for a tort or wrong committed by him during the marriage relation 
against her person or character. Henneger v. Lomas, 145 Ind., 287; 
Libby v. Berry, 74 Me., 286. ,So i t  is generally recognized that the 
Married Woman's Property Acts, which enlarge the rights of married 
women even to such an extent as to permit a wife to sue her husband, do 
not entitle her to sue him for an injury to her person or character after 
their marriage, for the reason that whether a husband is liable to his 
wife therefor is not a mere question of procedure, but of substantive 
right. Schultz v. Christopher, 65 Wash., 496; Brown v. Brown, 8s 
Conn., 42; Smith v. Smith, 73 Mich., 445; Fiedler v. Fiedler, 42 Okla., 
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124. And this is held true under a statute authorizing the wife to - 
bring and maintain an action in  her own name for any injury to her 
person or character, the same as if she were sole; such a statute merely 
changes the procedure, but gives no new right, and applies only to such 
causes of actions as could be maintained by the husband and wife as 
coplaintiffs before the statute took effect. Coleman, v. Burr, 93 N. Y., 17. 

On account of the unity of husband and wife, no cansc of action arises 
at  common law in favor of a wife against her husband for an assault 
and battery or personal injury inflicted by him on her during coverture. 
Thus no cause of action arose in  favor of a wife against her husband 
from his wrongful act in forcibly taking her to an insane asylum, nor 
would a right of action for damages arise in favor of a wife from his 
wrongfully-and maliciously inoculating her with a venereal disease, 
Deeds v. Strade, 6 Idaho, 317, nor for false imprisonment and malicious 
prosecution. This denial of the existence of a cause of action for assault 
and battery was not based on the incompetency of a wife to maintain an 
action at  law against her husband on account of the relation of the 
parties to each hther, and therefore a wife could not, after divorce, 
though the divorce removed the common-law disability of the wife to 
sue her husband, maintain an action for assault and battery committed 
by him prior to the divorce. I t  is generally held that statutes authoriz- 
ing a wife to maintain an action against her husband only authorizes her 
to maintain alone such actions as previously could be sustained when 
brought by the husband alone, or by the husband and wife jointly. On 
the same reasoning which denies the right of a wife to maintain an  
action against her husband, it has been held that a husband cannot 
maintain an action against his wife for injuries inflicted on him either 
a t  common law or under statutes giving her the right to separate prop- 
erty, and permitting them to contract with each other. 

But this question of the unity of person existing bdtween husband 
and wife has been recently considered by the United States Supreme 
Court in  the case of Thompson o. Thompson, 218 U. S., 611 (54 L. Ed., 
1180); 21 Anno. Cases, 921; 30 L. R. A. (N. S.), 1153; Aff. 31 App. 
Cases (Dist. of Col.), 557 (14 hnno. Cases, 879), which was a civil 
action by a wife to recover damages from the husband for an assault 
and battery committed on her person. The Court there held as follows: 
The common-law relation between husband and wife was not so fa r  
modified as to give the wife a right of action to recover damages from 
her husband for an assault and battery committed by him upon her 
person, by D. C. Code, p. 1155, authorizing married women "to sue 
separately for the recovery, security, or protection of their property, and 
for torts committed against them, as fully and freely as if they were 
unmarried. The act of Congress applicable to the District of Columbia 
is not less extensive or comprehensive than are our statutes in regard to 



528 I S  THE SUPIIENE COTET. 1180 

the rights of married women, if it  does not corer much lcss ground. 
T e  cannot refrain from referring extensively to the reasons given by 
that  exalted tribunal, in i t s  able and learncd opinion. as delirered by 
Jztaficc Day, though we miplit quote all of it advantagcously in  this case. 
That  Court said that thc liniitation upon the wife's right of action 
imposed in the requirement of the commbn law that  the h&band should 
join her n a s  renloved by the statute, and she was permitted to recover 
separately for such torts, as freely as if she r e r e  still unmarried. The  
statute was not intended to gi\-e a right of action as against the husband, 
but to allow the \rife, in her own name, to maintain actions of tort 
which, a t  common l an .  must bc bronght in the joint names of herself 
and husband. This constrnction is o b ~ ~ i o u s  from a reading of the 

L 

statute in the light of the purpose sought to be accomplished. I t  gires 
a reasonable effect to the terms uqcd, and accomplishes, as we believe, 
the legislative intent, nhich  is  the primary object of all construction of 
statutes. I t  is sugqested that  the liberal construction insisted for in 
behalf of the plaintiff in error i n  this case might well be given, in view 
of the legislative intent to provide remedies for grievous wrongs to t h r  
wife. Apart  from the consideration that the perpetration of w c h  atro- 
cious: nrongq affords adequate grounds for relief under the statutes of 
dirorcc and alimonv, this construction vould, a t  the same time, ope11 
the doors of the conrts to accusations of all sorts of one spouse against the 
other, and bring into public notice complaints for  assiult, slander, and 
libel, and alleged injurics to property of the one or the other, by husband 
against wife, or wife against husband. Whether the exercise of such 
jurisdiction would be pronlotive of the public welfare and domestic 
harmony i q  fit Ipaq t  ? rl.e!xt~l.!t. c;ucctlon. The possiLL tl\;ls ul' such 
legislation might well make the lawmaking power hesitate to enact it. 
Bu t  these and kindred considerations are addressed to the legislatire, " 
not the judicial, branch of the Government. I n  cases like the present, 
interpretation of the law is the only function of the courts. I t  must 
be presumed that  the legislators who enacted this statute were familiar 
with the long-established policy of the common law, and were not un- 
mindful of the radical changes i n  the policy of centuries which such 
legislation as is  here suggested would bring about. Conceding i t  to be 
within the power of the Legislature to make this alteration in the law, 
if it  saw fit to do so, nevertheless such radical and far-reaching changes 
should only be wrought by language so clear and plain as to be unmistak- 
able evidence of the legislative intention. H a d  i t  been the legislative 
purpose not only to permit the wife to bring suits free from her hus- 
band's participation and control, but to bring actions against h im also 
for injuries to person or property as though they were strangers, thus 
emphasizing and publishing differences which otherwise might not be 
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serious, i t  would have been easy to have expressed that intent in terms 
of irresistible clearness. We can but regard this case as another of 
many attempts which have failed to obtain by construction radical and 
far-reaching changes in the policy of the common lam, not declared in  
the terms of the legislation under consideration. Some of the cases of 
that character are: Abbott v. Abbott, 67 Me., 304; Sckultz v. Schultz, 
89 N.  Y., 644; Freethy v. Fr~ethy,  42 Barb., 641; Peters v. Peters, 42 
Iowa, 182. Nor is the wife left without r c m d y  for such wrongs. She 
may resort to the criminal courts, which, it is to be presumed, will inflict 
punishment comnlensurate with the offense committed. She may sue 
for divorce or separation and for alimony. The Court, in  protecting 
her rights and awarding relief in such cases, may consider, and, so far 
as possible, redress her wrongs and protect her rights. 

This clear and vigorous statement of the true law upon this subject 
would seem to conclusively demonstrate the correctness of the Court's 
position that statutes rclating to the property rights of married women, 
and to their rights to sue separately for torts committed against them 
by third persons, do not include the right of a wife to sue her husband 
for such a tort as mas committed here, however grievous and humiliating 
to her, and however atrocious was the act of her husband. Hard cases 
are said to be the quicksands of the law. I t  is not because of any 
consideration for such men as he is that the law is as we have stated i t  
to be, but to prevent the great and lasting evil to the community at  
large by establishing a principle most harmful to it. I t  is a decision 
in favor of every man and woman who has an interest in the welfare of 
the public, which should be protected and safeguarded, lest greater evil 
be the result. I t  is but another application of the acknowledged maxim 
of the law that private convenience, or advantage, must yield to the 
public good. As Justice Day so well said, the wife is not without 
remedy to vindicate the right and to punish, according to his deserts, 
this human miscreant who has so vilely and profanely broken the sacred 
vows, which he made at  the marriage altar, by his infamous conduct, and 
the cruel and heartless treatment of his wife, polluting and debauching 
her by his foul and contaminating touch, and filling her blood with the 
poison of a most loathsome disease. Nothing could be so horrible and 
repulsive, and he will deserve all the punishment he may receive for this 
grave and enormous wrong to her. But we must not be led away from 
correct thinking and impartial judgment by any such consideration as 
the enormity of the evil done by him. His  conduct, however aggravated, 
does not change the law. I t  stands just as i t  was before. The State 
may indict him for this foul assault upon his wife's person, but his wife 
cannot sue him because of the personal unity that subsists between them. 

34--180 
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vicious wrong. The l a ~ v  is our only rule of action it1 the premises. 
The case of Banfield 2'. Ban f i e ld ,  40 L. R. A. (Xich. ) ,  757, is  like this 

in its facts, except that there the husband communicated to his wife a 
still more loathsome disease. But  that able axid learned Court denied 
her  right to sue, and held that "personal wrongs inflicted upon her give 
her no right to a decree of separation or divorce from her husband, and 
our statutes have given the courts of chancery exclusive jurisdiction over 
that  subject. This Court, clothed with the broad powers of equity, can 
do justice to her for the wrongs of her husband, so f a r  as the courts can 
do justice, and, in  proriding for her, will give her such amount of her 
husband's property as the circunlstances of both will justify, and in  SO 

doing may take into account the cruel and outrageous conduct inflicted 
upon her by him, and i ts  effect upon hcr health and ability to labor. 
2 Am. &. Eng. Enc. Law (2 ed.), p. 120; 2 Her. A h n o .  Stat., p. 6245. 
I n  the absence of a n  espress statute, there is no right to maintain a n  
action a t  law for such wrong. We are cited to no authority holding the 
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contrary. We cite a f t w  sustaining the rule: dhho f t  11. dhho f t ,  67 
Me., 304; Freethy v. Frcefk?y, 42 Barb., 641 ; I'pferc v. Peters, 42 Iowa, 
182; S c h d t z  v. R c h u l f ~ ,  89 N. Y., 644; Coolcy Torts (2 cd.), p. 268: 
Schouler, Dom. Rel., p. 252; Ncwcll, Defamation, p. 366; Townsend, 
Slander and Libel ( 3  ed.), p. 548." 

The cases we hare c i t d  arcx also to the effect that cveu after the 
marital tie is severed, the wife cannot sue the husband for a wren: 
comnlittetl before the dirorw. Lihhy 1 % .  ljerry, 74 Me., 286 (S. c., 43 
Am. Rep., 589). And thc rnlc works both ways, as the husband cannot 
sue the wife for a tort committed upon him, as by an assault with a 
gun. Peters v. P ~ f e r s ,  103 Pac. (Calif.), 219 (8. c., 23 L. R. A .  
(N. S.),), 699. 

The Fulton case, 145 N .  C., 459, has no bearing upon this question. 
There the State prosecuted, and not the wife. The question of the 
marital unity was not at  issue, and there was no determination based 
upon it. The writer of this opinion concurred in the principle there 
decided, that the husband was indictable for the slander of his wife, but, 
as we have said, that is not the question here, as the right of the State 
to indict, and of the wife to sue, are two very different things. The 
State can indict any person for a violation of her laws, and the wife can 
sue, in any case, except where denied the right to do so, as she is in this 
instance. 

I f  the unity of man and wife has been abolished, why have we still 
remaining as one of the relics of the ancient common law the estate by 
the entirety which is solely based, as we have often said, upon this very 
doctrine of unity. I n  that instance the twain is still but one. 

We are ready to denounce the brutal conduct of this man towards his 
virtuous wife, as severely as judicial propriety will permit, but we cannot 
go beyond the law in giving a right which it denies to her, though we 
would willingly do so if it were proper that we should. 

We are of the opinion that this action should be dismissed, as it has 
not the sanction of the law. 

ROYAL FURNITURE COMPANY v. WICHITA FURNITURE COMPANY. 

(Filed 8 December, 1920.) 

Summons-Process-Service-Nonresidents-Princpal and A g e n t C o r -  
porations. 

Under the principle that valid service of summons can 'be made upon a 
nonresident, by service upon his agent here having charge or management 
of a branch of his principal's business requiring the exercise of his own 
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judgment or discretion; it is held that service in this State, upon the 
agent of a nonresident furniture corporation, who had discretionary power 
or judgment in purchasing furniture, is valid in plaintiff's action to 
recover on a contract of sale of furniture made with the same person. 

APPEAL by defendant from Hnrding, J., a t  the May Term, 1920, of 
CALDWELL. 

This is an action to recover $324 alleged to be due by contract. 
The  defendant, a foreign corporation, entered a special appearance, 

and moved to dismiss upon the ground tha t  H. T .  Leslie was not a 
managing agent of defendant, and upon the hearing of the motion the 
following facts mere found and the following order made: 

"1. A summons was issued herein on 27 August, 1919, which was 
served by the sheriff of Caldwell County on that  date. The  sheriff 
made return as f o l l o n ~ :  'Served on 27 bugust ,  1919, by leaving a copy 
of the same with H. T.  Leslie, managing agent of the defendant com- 
pany.' 

"2. The defendant is a corporation of the State of Kansas. The  said 
H. T. Leslie is its employee, but is not an  officer or director of the 
corporation. 

"3. That  a t  the time of the service of the said summons upon the said 
H. T .  Leslie i n  Lenoir, Caldwell County, the said H. T. Leslie xTas on a 
visit to said town in behalf of the defendant for the purpose of buying 
furniture for the defendant. The said Leslie is buyer of the defendant 
corporation, and has authority to make purchases as above. The order 
upon which the controversy and suit arosc was made by said Leslie in 
hehz!f hig nr:,-n:,nl T L -  ..*<..""I L,. -..- 4L- L:ll - - -LLL 2"  LL- - - - L Z - - L  
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of this suit was made by defendant through the agency of the said 
Leslie. Upon the occasion when the service was made upon the said 
Leslie he mas present in North Carolina for the purpose of makinq 
contracts for  merchandise for the defendant, and did actually enter into 
contracts for  the purchase of furniture in  behalf of said defendant. 

'(The court therefore holds that  the said Leslie having power to con- 
tract a debt for  the defendant corporation within this State; is such a 
managing agent that  he may be served with summons for the recovery 
of said debt, and denies the motion of defendant upon its special appear- 
ance, and directs that  answer be filed within thir ty days from the ad- 
journment of this term." Defendant excepted. 

The  action was afterwards tried, and from a judgment for the plaintiff 
defendant appealed. 

Mark Squires for plaintiff. 
Lawrence Wakefield for defendant. 



N. C.] FALL TERM, 1920. 533 

ALLEN, J. Leslie, upon whom the summons was served, made the 
contract for the defendant on which this action rests. He  was the buy- 
ing agent of the defendant, and as such had to exercise his discretion and 
rely on his own judgment. At the time the summons was served he waq 
in North Carolina, engaged in making contracts for the defendant for 
merchandise, and while here did make such contracts. The letter refus- 
ing to pay the claim of the plaintiff is signed, "The Wichita Wholesale 
Furniture Company, per H. T.  Little." 

These facts fully sustain the rnling that Leslie was a managing agent 
unon whom service of the summons could be made. 

"The term 'managing agent' has no strict legal definition, and i t  is 
not easy to formulate or lay down a general rule that will govern all 
cases. The question must depend in every case on the kind of business 
conducted by the corporation, what the general duties of the supposed 
'managing agent' are, and whether i t  can he fairly said that service on 
such agent would bring notice to the corporation. Much discussion may 
be found in  the cases on this question, and i t  is one on which there is 
some disagreement. The earlier cases held that a managing agent was 
one who had full and complete authority in all branches of the corpora- 
tion's business. The later decisions. however. are more liberal in their 
interpretation of the term, and the weight of authority and the better 
rule is that a managing agent is one who has exclusive supervision and 
control of some department of the corporation's business, the manage- 
ment of which requires of such person the exercise of independent judg- 
ment and discretion, and the exercise of such authority that it may be 
fairly said that service of summons on him will result in  notice to the 
corporation." 21 R. C. L., 1353. 

"The object of the service is attained when the agent served is of 
sufficient rank and character as to make i t  reasonably certain that the 
corporation will be notified of the service, and the statute is complied 
with if he be a managing or business agent on any specified line of 
business transacted by the corporation in the State where the service is  
made." Denver & R. G. R. Co. v .  Roller, 100 Federal (C. C. A.), 741. 

( I  As a general rule, a managing agent of a foreign corporation, within 

the contemplation of a statute authorizing service of process on such an  
officer, is one whose ~osi t ion,  rank, and duties make i t  reasonably certain 
that the corporation will be appraised of the service made; i n  other 
words, one who stands in  the shoes of the corporation in relation to the 
particular business managed by him for the corporation. Doe v.  Spring- 
field Boiler & Mfg. Co., 44 C. C. A., 128; 104 Fed., 864; Palmer v. 
Chicago Evening Post Co., 85 Hun., 403; 32 N. Y. Supp., 992; Beale, 
Foreign Corp., see. 273; Murfree, Foreign Corp., see. 215." Note 4 
L. R. A. (N. S.), 460. 
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"It may be said, howwer, that the later decisions are more liberal in 
interpreting the term 'managing agent' than lT7ere the earlier ones. 
While no general rule can be stated which will serve to assist in deter- 
mining the matter, such managing agent must be in  charge, and haye 
the management of some department of the corporation's business, the 
management of which requires of the agent the exercise of an  independ- 
ent judgment and discretion; not that he shall not be under the general 
direction of the corporation; all agents are subject to the general control 
of their principals, but in  the management of his particular department 
he  shall hare  authority to manage and conduct it a t  his discretion and 
judgment direct." Federal Beffernwnt Co. v. Reeves, 4 L. R. -2. (N. S.1, 
465. 

"A person ~vlio has authority to contract a debt for the corporation 
within this State is so f a r  the managing agent within thc State that  
service may be had upon him for that debt that will bind the corporation. 
The  agent is commissioned to contract the debt, and the corporation 
thereby secures the benefit of his services. I t  must also take the burden 
of beinq liable to an  action therefor." Rlopp ,  Bartlett (e. Co. v. C. C. 
G. St'. Co., 33 Am. St., 669. 

We need not, however, go further than our own State, as the same 
principle is stated by Hoke,  J., in Wl~ifehurst r .  Rerr, 153 P;. C., 79, 
as f u l l o ~ s :  "TThile there ic. sunle appartmt cod-lict of decisioi~ in  COIL- 

struing these statutes proriding for service of process on corporations 
arising chiefly from the difference in  the terms used in the various 
statutes on the subject, the cases will be found in general agreement on 
the position that in  defining the term 'agent' it  i s  not the descriptive 
name employed, but the nature of the business and the extent oi the 
authority given and exercised which is determinative, and the word 
does not properly extend to a subordinate employee without discretion, 
but must be one regularly employed, haring some charge or measure of 
control over the business entrusted to him, or of some feature of it,  and 
of sufficient character and rank as to afford reasonable assurance that  
he  will communicate to his company the fact that process has been served 
upon him." 

All of these conditions are met in  this case; the defendant was notified 
of the service, and the motion to dismiss was therefore properly denied. 

X o  exceptions were taken by the defendant on the tr ial  of the issues. 
N o  error. 
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C. D. BLACKLEDGE v. F. M. SIMMONS. 

(Filed 8 December, 1920.) 

1. Estate-Rule in Shelley's Case. 
The ancient rule of law in relation to the title to lands laid down in 

the rule in SheZlev's case obtains in North Carolina, there being no statu- 
tory change therein. The history of this rule, and the reason for it, 
discussed by WALKER, J. 

2. Sam+Wills--"Heirs of the Bodyv-Children-Purchasers. 
An estate devised to the testator's daughter for life, and at her death 

unto the "heirs of her body lawfully begotten," and in the event she should 
die without "heirs of her body," then to the testator's heirs at law: Held, 
the intent of the testator, which controls the interpretation, will be gath- 
ered from the terms employed in the will considered as a whole ; and the 
words "heirs of her body" will not be taken in their technical sense, as 
denoting an entire class of heirs to take as such, in indefinite succession, 
but as descriptio personae, and therefore be construed as the children of 
the testator's designated child, who take in fee simple as purchasers, and 
prevents the limitation over to the "heirs" general of the testator. 

APPEAL by defendant from Connor, J., at February Term, 1920, of 
CRAVEN. 

This is a civil action to settle the title to the land in dispute, the 
parties agreeing as to the facts of the case. I t  will sufice to state as 
briefly as we can their respective contentions, as they will fully disclose 
the nature of the controversy. 

On 26 January, 1821, Edmond Hatch devised the land in controversy 
by his will, which is duly recorded in the clerk's office of Craven County, 
N. C. I t  is under this will that both plaintiff and defendant claim 
title. 

I tem 3 of the will is as follows: "I give unto my daughter Mary 
Blackledge, for and during her natural life, the plantation and land 
whereon I now live, with 'The Haywood,' and at her death I give the 
said Haywoods lands unto the heirs of her body lawfully begotten, and 
in case my said daughter Mary shall die without heirs of her body as 
aforesaid, then the said Haywood land I give to my heirs at  law. 

Item 6. "The lands which I have herein given to my daughter Mary 
during her life is to be in the possession of my executor until the same 
is paid for by the said Mary; and when the said Mary shall pay for 
the said lands, that is to say, shall pay the balance I now owe for its 
purchase, then my said executor shall give up to her its possession." 

Plaintiff's claim of title is as follows: 
1. Item 3 of the will of Edmond Hatch, above quoted. 
2. Deed by Buckner Hatch and Samuel or Lemuel Hatch to Mary 

Blackledge, daughter of Edmond Eatch, and wife of William S. Black 
ledge. 
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3. Deed from W. S. Blackledge and Nary, his ~ ~ i f e ,  to John H. Bryan. 
4. Deed from John H. Bryan to William S. Blackledge. 
5. Will of W. S. Blackledge. 
6. The plaintiff is the son of R. B. Blackledge named in the foregoing 

will, Item 3. R. B. Blackledge died 34 January, 1916, and suit vas  
started in  November, 1917. 

Defendant's claim of title : 
1. Will of Edmond Hatch, Item 3, abore quoted. 
2. R. B. Blackledge and xife  by mortgage to W. G. Brinson. 
3. W. G. Brinson, mortgagee, by deed to J. L. Hahn. 
4. J. L. Hahn, by deed to R. B. Blackledge. 
5. R. B. Blackledge mortgaged to A. Hahn. 
6. Proceedings of foreclosure, A.  Hahn against R. B. Blackledge. 
7. L. J. Moore, commissioner, deed to F. M. Simmons. 
8. F. 11. Simmons has been in  possesqion of the land under the Moore 

deed since 1887, and has enjoyed solely the rents, profits, and possession 
since that date. 

Plaintiff claims that the defendant, F. M. Simmons, n7as in possession, 
holding the life estate of R. B. Blackledge, and that his possession did 
not become adrerse to plaintiff until the death of R. B. Blackledge, on 
14 January, 1916, as r i l l  more fully appear. 

The common source of title is Item 3 of the will of Edmond Hatch, 
which is quoted abore. Edmond Hatch died leaving a daughter, Mary 
Hatch, and three sons, Buckner, Samuel (or Lemuel), and John. Buck- 
ner Hatch and Samuel (or Lemuel) Hatch joined in  a deed for this land 
to their sister Mary. who married R. B. Blackledge. and she and her 
husband both died in 1856, leaving two children, R.  B. Blackledge, the 
father of the plaintiff, and Virginia Harrison. R. B. Blackledge died 
intestate 14 January, 1916, leaving him sur~.iving the plaintiff, his son, 
and three other children. If plaintiff is entitled to recover at  all, he is 
entitled to recover an undivided one-fourth interest in the property, the 
first and most important question for the consideration of the Court 
being the proper construction to be placed upon Item 3 of the will of 
Edmond Hatch. 

I f  the rule in  Shelley's case applies, then Mary, the daughter of 
Edmond Hatch, took the fee, as contended by plaintiff, and not a life 
estate, as contended by defendant. 

Her brothers, Buckner and Samuel (or Lemuel) aftenyards conveyed 
to her, and she and her husband, TV. S. Blackledge, conveyed to John H. 
Bryan, and John H. Bryan at the same time reconveyed to W. S. Black- 
ledge, the effect of these deeds being to take the title out of the wife and 
put it in the husband. W. S. Blackledge then made his will, in  which 
he devised the lands to his son Richard (R. B. Blackledge) for life, and 
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after his death to be rqually divided among his children. I f  TV. S. 
Blackledge had the fee, then his son, R. B. Blackledge, took only a life 
estate under the TI-ill of his father, a d  the plaintiff under said will took 
an undivided one-fourth intcwst in  the property, as he was one of the 
children of R. B. Blackledge. The plaintiff contends that if R. B. 
Blackledge only had a life estate, the deeds made by him and his wife 
above set forth only conreyd a life estate, and that, mhen the defendant 
Simmons bought at the foreclosnre sale in the proceedings brought by 
A. Hahn and others against R. B. Blnckledge, he only got such estate as 
R. B. Blackledge had, which was only a life estate under the will of his 
father, W. S. Blackledge, and that the possession of the defendant since 
1887 up to 14 January, 1916, mhen R. B. Blackledge died, mas the pos- 
session of a life tenant and did not become adverse to the plaintiff until 
after the death of R. B. Blackledge in  1916. So the plaintiff contends 
that the important and material question to be decided by the Court is. 
"What estate passed under Item 3 of the will of Edmond Hatch?" 
This item, in brief, gires to Mary Blackledge for and during her natural 
life the Haywood lands, and remainder at her death unto the heir< 
of her body la~vfully begotten, and in case she dies ~vithout heirs, then 
to the heirs of Edmond Hatch. 

Defendant's claim : 
1. Will of Edmond Hatch (Item 3 hereinbefore set out). 
2. R. B. Blackledge and wife by mortgage to W. G. Brinson. 
3. W. B. Brinson, mortgagee, by deed under sale to J. L. Hahn. 
4. J. L. Hahn by deed to R. 13. Blackledge. 
5. R. B. Blackledge, m'ortgage to ,4. Hahn. 
6. Proceedings of foreclosure in Superior Court, entitled "A. Hahn v. 

R. B. Blackledge." 
7, L. J. Moore, commissioner, deed to F. M. Simmons. Sale made 

under Blackledge mortgage to Hahn by court decree. 
8. F. M. Simmons has been in possession of the land in controversy 

under the deed from L. J. Moore, commissioner, since 1887, and has 
enjoyed solely the rents, profits, and possession since that date. 

9. I n  the event plaintiff is entitled to recover, it is agreed that he shall 
recover a one-fourth undirided interest in and to the lands described 
i n  the deed from L. J. Moore, commissioner, to F. M. Simmons, and i t  
is agreed that the value of the rents and profits since 1916 amounts to 
$400, and that the value of the permanent improvements made by F. M. 
Simmons on the lands since 1887 amounts to $400. If plaintiff is 
entitled to recover, that he recover one-fourth of rents and profits to be 
set off by one-fourth of value of permanent improvements, and that 
F. M, Simmons is the owner absolutely and in fee simple of three- 
fourths undivided interest in the lands described in said deed. I n  the 
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evellt plaintiff is not entitled to rccover, that the deferidant is owner 
absolutely of the entire interest. 

The court gave judgment for the defendant, arid plaintiff appealed. 

D. L. W a r d  for pla in t i f f .  
W a r d  cY. Ward ,  X o o r e  R. D t r t ~ n ,  a n d  Guion R. Guion f o r  d e f r n t l a n t  

WALKER, J., aftw stating the case: This appeal requircq that w\.e 
should detcrminc again, as this Court has in maliy similar cases before, 
whether the rule in Sltel lc~y's  c a w  applies to its facts. This rule is con- 
sidered to be of the highest alitiquity, Judge Blackstone haring so stated 
in his argument of P e r r i n  7'. B l a k e ,  4 Burr., 2579 (1 Blackstonc's Rep., 
672; Doug. Rep. ( 3  ed.), 343, and note 1 ; Hargr. Law Tracts, 490), and 
added that the same principle was first established in a case reported as 
far back as 18 Edward, 2. 1 Fearne on Remainders, p. 85 (4 Am. Ed. 
and 10 London Ed.). Hrx held it by no mcans clear that the rule 
took its rise merely from feudal principles, and >$--as rather inclined to 
believe that it was first adopted to obriate the mischief of too frequently 
puttirip the inheritance in suspense or abeyance. Another foundation 
of the rule was probably laid in a principle diametrically opposed to 
the genius of feudal institutions, namely, a desire to facilitate the aliena- 
tion of land. arid to throw it into the track of commerce one generation - 
sooner by vesting the inheritance in the ancestor, than if he continued - 
tenant for life, and the heir was declared a purchaser. I t  appears that 
Blackstone held to the latter view, and, upon the whole, he inferred that 
the rule was of remote antiquity, and was knowd and applied long before 
the decision of the case from which it derived its name: that it was not 
merely grounded on any narrow feudal reason, but applied, in the very 
first recorded instance, to the liberal and conscientious purpose and 
policy of making easier the conveyance of the land by charging it m~ith 
debts of the ancestor. Now, in  regard to the rule of law or legal con- 
struction, whereby the limitation to the heirs, etc., is executed in the 
ancestor, though should we admit the reason upon which it first took 
place no longer to exist, yet the subject of the rule still remains; there 
are still the same limitations of estates for i t  to operate upon; and the 
law having been once so established (no matter upon what ground), the 
courts of law, who considered themselves as intrusted with the power, 
not of abrogating or altering old, or enacting new, but only of exponnd- 
ing and pronouncing established laws and legal rules, have, through a 
long succession of determinations on this point, grounded their judgments 
upon that rule, as will appear when we come to consider the seyeral 
cases respecting it. The views stated above are discussed at large by 
Mr. Fearne in his deservedly famous treatise on the law of Contingent 
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remainders (4  Am. Ed.) ,  at pp. 80 to 90. He  says, at  pp. 88 and 89 : 
"But if the admitted antiquity of the rule, if its adoption and prevalence 
during a period of near fivc hiirri1rc.d years (reckoning from the case, 
18 Ed., 2, cited by Judgcl Blackstone) have not yet stamped i t  with 
legal sanctity, nor entitled it to the attention and observance due to an  
established rule of law, vain, 1 am afraid, will be any resort to its origin 
or principles, at  a period when t11c.y are eonfcsscdly eithcr too remote or 
too latent for any more energetic influence that what tlicy can derive 
from the researches of learning or the conception of hypothesis." Refer- 
ence also may be made to I-Iargravels Law Tracts, vol. 1, pp. 498, 500, 
and 572; 4 Bacon's Abr., 301; 5 Bacon's Abr., 715 antl 731; 2 Burr., 
1106. There are those, and they are not by any mcans a few, who 
regarded the rule as of feudal origin, and that i t  was introduced to 
prevent frauds upon the terinrc a d  thc lord, or the donor, from being 
deprived of its fruits, such as thr benefits of wardship, marriage, etc., 
which would have accrued to him upon a tlcsccr~t, but not if the heirs 
were construed to be purchasers. Judgc IHackstone, ill tlw arqnrnent 
of Perrim v. Blake, .supra, said that "wcrc it strirtly true that the origin 
of the rule in qucstiou was rncrcly fcutlal, antl cal(wlatet1 solely to give 
the lord his profits of trnurc, of which (by the by) he had nwer met 
with a single trace in any feudal writer; 'still i t  would not shake the 
authority of the rule or make us wish for an opportunity to evade it.' 
There &hardly ah ancient rule of real property but what had in it more 
or less of a feudal tincture." LZnd Mr. Fearne, in that connecting and 
commenting upon what is there stated, says: "It is true, where those 
things which are the objects of any rule of law cease to exist, there the 
rule itself must of necessity cease for want of subject-matter to relate 
to, or have any effect upon; but i t  by no means follows that where the 
same objects of a law still continue, that there the law should cease, only 
because the very state of things which was the first occasion of it no 
longer exists. Whilst the same subject continues, there must be still 
the same necessity for some rule or regulation corlcerning it. But if 
the old rule of law were to cease with the circumstance or state of things 
which gave it birth, the subject would remain at large, unregulated by 
any law, and exposed to the arbitrary direction of ignorance, partiality, 
or caprice, until the legislature should interfere and make a new law 
respecting it. This would be opening a door perpetually to all that 
uncertainty, confusion, and inconvenience which laws and rules were 
intended to obviate and prevent. The conclusion is, that every rule of 
law once established continues to be so, while the subject of i t  exists, 
until altered by some solemn act of legislation." 

But whether the rule originated the one way or the other, i t  has always 
been recognized by us as firmly established in  our jurisprudence, and 



540 I X  T H E  S V P R E M E  COURT. [I 80 

there are strong reasons whj- i t  shoi~ld rcmain so, and the one stated by 
Judge Blackstone is not the least of them. 
14 very full and satisfactory discussion of the rule in ~S'helley's case, 

i n  its sereral phascs, ~ h o ~ r i n g  its application or nonapplication to 
various kinds of cases, will be fo~mt l  i n  T'rirr, 1 % .  Gri f f in ,  150 N. C., 525, 
and eight other  elected caseq, reported in 29 L. I<. A2nno., 035 (N. S.), 
a t  p. 935, with an  elaborate note, a t  p. 963. W c  think it nil1 1)c dis- 
closed hy the note to those c a w  that  many coiirts have s~istained the 
v i m  taken in this opinion, that in thc care of  will^ t h ~  itrict enforcement 
of the rille is not so impcrativc as, hut morc liberal than,  in that  of 
deeds, greater latitude of constrnction being 1)crrnittrtl in thc formrr. 

TVith this rule of law admitted, let us now inquire h o ~ i ~ ,  if a t  all, it 
affects this caw. The l imitat iol~ is, "I give, to  my tlm~ghtc,r, Mary  
Blackledge; for and clurinq her natural lifc, the land whcrcon I now 
live, with 'The ITaywood,' and a t  her dcath I girc qaid lands to the 
heirs of llcr body lawfully hcgottcn, and in  case of my said daughter 
Mary shall die without hcirs of her body, as aforesaid, the said Raywood 
land I give to nlg hcirs a t  lam." layman in rcading this clause 
might naturally and rca~onably  infcr that the vords, "the heirs of her 
body lawfully hegotten," mrant her chiltlrm, and not hcr heirs generally, 
who, under the statute of deccents, monld take in succession to her, from 
generation to generation indefinitely, because the words "heirs hcgotten 
of her body" would in  common speech t)e capable of the meaning that  
they mere the heirs of her body begotten in lawful wedlock, which mould 
describe her legitimate children. I t  nonld exclude any illegitimate 
children who, under certain circumstances, and by virtue of our statute, 
%uu:d, i r ~  a ressrict~ti way, be her h e m .  Consol. Statutes of 1919, 
ch. 29, Rule 9. The  law does not always so regard the limitation, but 
looks to the entire will to ascertain its mcaning. This particular case 
is  controlled by two comparatively recent cases, i n  mhich are cited many 
decisions bearing upon the question, and we need confine our discussion 
principally to them. There is a limitation over to the devisor's heirs 
a t  law, in case Mary should die without heirs of her body, and this was 
held in  Puckett v. Morgan, 158 X. C., 344, to indicate that  the devisor 
meant children of Mary, instead of her heirs generally, who would take 
under the statute of descent. T h e  substance of that  decision mas, as 
stated i n  the head-note, tha t  for  a devise of land to come within the 
meaning of the rule in  Shelley's case, the subsequent estate must be 
limited to the heirs qua heirs of the first taker, or to the heir or heirs 
of the body as an entire class or denomination of persons, and not merely 
to individuals embraced within that  class. The  rule i n  Shelley's case 
applies only when the words "heirs" or  "heirs of the body" are used i n  
their technical sense, and not when such terms are  used as d e s c ~ p t i o  
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personarum. I t  will not apply to a devise of lands when, from the 
instrument, the intention of the devisor can reasonably and legitimately 
be construed as giving a life estate to the first taker with. remainder 
over to designated persons of a certain class of heirs, as in this case to 
the "bodily heirs" of M. Therefore, where there was a devise to M. of 
certain described lands, "during her life, then to her bodily heirs, if 
any; but if she have none, back to her brothers and sisters"; i t  was held 
that M. took only a life estate in the lands, with remainder to her chil- 
dren living at  the time of her death, the intention of the testator in  the 
use of the term "bodily heirs," in connection with the other words em- 
ployed in  the devise, being descriptive of a certain class of heirs, upon 
failure of whom the remainder would go to the brothers and sisters of M. 
The rule is one of law and not of construction, to ascertain the intention 
of the testator. I t  applies where the words are sufficient of themselves 
to bring the case within it, and there are no explanatory terms giving 
indication as to how they were intended to be used. Whether the techni- 
cal heirs were intended by the devisor, or a particular class of heirs, must 
be determined by a construction of the will or deed under consideration. 
Parlchurst v. Harrower, 142 Pa. St., 432, and to bring a case within 
the operation of the rule, the limitation must be to the heirs in  fee or 
in tail as nomen collectivun, for the whole line of inheritable blood. 
Theobold, in his work on Wills, 340-342, says that while the rule in  
Shelley's case seems to be applied with greater strictness in  England 
than in  this country, even there, when it appears from the context of 
the instrument that the words are used, not in the technical sense, but 
as mere descriptio personae, they are taken as words of purchase. and 
not of inheritance, and the rule does not apply. See, also, Allen v. Pass, 
20 N. C., 212; Starnes v. Hill, 112 N. C., 18; Smith v. Proctor, 139 
N. C., 322. I n  Starnes v. Hill, supra, Chief Justice 8 h e p h - d  says: 
"As the courts are astute in discovering the intention from the context - 
of the conveyance, and readily give effect to every word from which 
such intention can reasonably and legitimately be inferred, i t  does not 
often occur that the application of the rule (in Shelley's case) has the 
effect of subverting the real intention of the grantor or testator." I n  
Puckett v. Morgan, supra, we held explicitly that where there is a re- 
mainder over to another, and different line of descent, upon failure of the 
heirs of the body, the latter words take the case out of the rule, as they 
unequivocally indicate the devise in  remainder was intended for the chil- 
dren to take, as a class, and not as heirs by descent from their ancestor, 
the result being that the latter acquire only an estate for life, and her 
children the fee under the will. The case is sufficiently like this one 
to control it. Several cases, which were decided in this Court, are cited 
in  support of Puckett v. Morgan, supra. Rollim v. Keel, 115 N. C., 
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68;  Francks v. Whitaker, 116 N. C., 518; Bird v.  Gilliam. 121 N .  C., 
326;  X a y  v. Lewis, 132 hT. C., 115;  IIowell 7,. Knighf,  100 N. C., 2.54. 

Justice Hoke said, in Radford c. Rose, 178 N. C., 288, a t  p. 291:  
"In that c a v  the devise was to Thomas B. Tyson, 'During the term of 
his natural life, then to the lawful heirs of his body i n  fee simple, on 
failing of such lawful heirs of his  body, then to his right heirs,' and i t  
was held that Thomas B. Tyson took an estate in fee as the limitation to 
the right heirs over did not change the course of descent, ant1 this is 
t rue of the will before us. because tLe plaintiff, being a liose, if she d i d  
without having had children, her hcirs and the heirs of her father, the 
testator, would be the Rose family. And this fact-that the Rose family 
would be the heirs of the plaintiff if she had no children-marks the 
distinction between this case and E'1~ek~ff 7%.  Xorgan, 158 S. C., 344, and 
Jones c. Whichard, 163 K. C., 244, both of these cases being decided 
upon the principle that  the language of the ulterior limitation carried 
the estate to a different line of descent, and TITas sufficient, when read 
with the\ other parts of the d l ,  to show that  the nords 'bodily heirs' 
were used as a description of the person and not to denote a class ~ v h o  
were to take in succession, arid therefore that  the rule in  Shelley's case 
did not apply." 

I t  is said in Puckett e. Morgan, supra: "The words 'if any' would be 
quite a p p r o p r i a t ~  to inrlicatc the possibility of no issue, but not to indi- 
cate the contingency of no lawful heirs, for i t  is  rarely possible for one 
to die without heirs, and not uncommon to die ~ ~ i t h o u t  children. Then 
again, the reversion over is to a class of heirs a t  law ho would certainly 
inherit in the event of a failure of issue." So hcre the same observation -"- I.̂ --?I- - -  &I.̂  C-"r  i..l--.. -..-.. 1 1  _ _ ^ A  L ^  1 1 1 _ ^ 1 _ _  i^ 1..  . I i l  . i 1. 1.- 
L L L L L J  V G  IIILLUL, U D  UIG U L ~ J L  Laixcl WUUIU I I U ~  ut: untxy LU ULC w ~ b ~ ~ u u b  I ~ C ~ L J  

by descent from her, whereas she might well die without " h ~ i r s  lawfully 
begotten of her body," giving to those words the meaning of children. 
The  case of Puckeft v. Xorgan, supra (opinion by Justice Brown), was 
fully approved in the later case of Jones v. Whichard, 163 N. C., 241 
(opinion by Justice Hoke).  I t  is there said that  "in order to its proper 
application, the word 'heirs' or 'heirs of the body' (these last 'by reason 
of our statute, Rev., 1578), must be used in their technical sense, carry- 
ing the estate to such heirs as  an  entire class to take in succession from 
generation to generation, and they must have the effect to convey 'the 
same estate to the same persons, whether they take by descent or pur- 
chase,' and whenever i t  appears from the context, or from a perusal of 
the entire instrument that  the words were not intended in  their ordinary 
acceptation of words of inheritance, but simply as a descriptio person- 
arum designating certain individuals of the class, or tha t  the estate is 
thereby conveyed to  'any other person in  any other manner or i n  any  
other quality than the canons of descent provide,' the rule in  question 
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does not apply, and the interest of the first taker will be, as i t  is expressly 
described, an estate for life," citing Puckett v. Xorgan,  supra, and the 
following cases, not as yet mentioned by us. Wool  v. Fleetwood, 136 
N. C., 460, a t  470; Whifcsides v. C o o p ~ r ,  115 N. C., 570; Mills v. 
Thorne,  95 N .  C., 362 ; Ward  v. Jones, 40 N. C., 404. The language of 
the will in  P u r k ~ t t  v. Morgan, and of the deed in Jones v. Whichard,  is 
not materially different from that of the will in this case, and the three, 
therefore, shoilld have the same construction, that the remainder is not 
to the heirs by descent from the first taker, but to them, as purchasers, 
under the will, the first taker having only a life estate. 

The result is that the defendant has acquired the title under the 
children of Mrs. Blackledge by the mesne conveyances to him. This 
affirms the judgment. 

Affirmed. 

JAMES A. FOX AND WIFE V. THE TEXAS COMPANY. 

(Filed 8 December, 1920.) 

Explosives-NegligenceDefenses-Unrelated Evidence-Wires. 
When there is evidence that the defendant was negligent in keeping 

large quantities of gasoline at its distributing plant, requiring a watchman, 
which it did not have; that a stream of gasoline was seen flowing from 
the defendant's warehouse under such surroundings as would make an 
explosion probable, and that the plaintiff's injury was proximately caused 
by an explosion in the defendant's warehouse, unconnected evidence that 
a piece of wire had been found near the defendant's warehouse is too 
remote or conjectural to be admitted on the theory that the warehouse 
had been dynamited by others for whose acts the defendant was not re- 
sponsible. 

NOTE. For further digests, see Stone c. The Texas Co., and Newton v. The 
Texas Co. 

APPEAL by defendant from McElroy, J., at March Term, 1920, of 
GUILFORD. 

This is the last of the three cases heard together at  this term, and 
growing out of the explosion on 3 May, 1919, at the defendant's plant 
in  Greensboro, at  the corner of Lee and Lithia streets. 

The feme plaintiff was at  her home in bed, suffering with a dislocated 
knee, when the violence of the explosion blew her out of the bed and 
severely injured her, and partially wrecked the house. 

The jury, by their verdict, found for the plaintiff, and assessed her 
damages at  $3,000. Judgment was entered on the verdict, and defend- 
ant appealed. 
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Fox v. TEXAS CO. 

W i l s o n  d Frazier  and B y n u m  d Strudwick  for plaintiffs. 
Guy Xtevens, Roberson Le. Dalton, and Brooks,  Sapp & K e l l y  for 

def e n d a d .  

WALKER. J., after stating the case: The main features of this case 
are not unlike those in the other two cases, S t o n e  v. Texas Oil Co. and 
ATewton v. Texas  Oil Co., decided at this term. If there is any difference 
i t  is very slight, and not sufficiently substantial to change the result. 
His  Honor could not have granted the motion to nonsuit, because there 
was evidence for the consideration of the jury upon the question of 
negligence, and, we think, the jury have found correctly upon the first 
issue as to negligence and proximate cause, and the damages are not 
reviewable here. 

The testimony as to the  ire found near the defendant's premises mas 
too remote and conjectural to be received as evidence, and was properly 
excluded. Byrd v. Express Co., 139 N. C., 273; X a r c h  v. Verb le ,  7 9  
K. C., 1 9 ;  Lewis v .  S teamship  C'o., 132 S. C., 904. Finding a piece of 
wire is far from proving that the defendant's plant was dynamited, 
especially in  the presence of strong evidence that its own contents ~ a 3  
exploded from internal causes of its own making. I t  was so discon- 
nected from the plant as to form only the basis of a mere guess, which 
does not rise to the dignity and force of evidence. 

The court substantially gave the instruction contained in the fourth 
assignment of error, and as to the one in the fifth assignment, the 
defendant had more gasoline than it m s  entitled to store in the JTay it 
did. and i t  w2c: r i o l ~ t i n ~  t h ~  plzin term: nf the nr&-or,cc iz !:CC=;nn r "'a 
and using its plant as it did. S o  license or permit could protect the 
defendant from a violation of the positive prohibition of the ordinance, 
nor did the license purport to do any such thing. 

The cases of W r i g h t  1 . .  C. & S. TY. Rrcy. C'o., 27 Ill. App., 200; 
Termina l  R. Asso. v. Larkins ,  112 111. dpp.,  36, and K l e i n  v. Bectolz, 5 
L. R. -I., p. 1237, which Ivere cited by the defendant, can be of no avail 
to it, for here there was evidence as to the cause of the fire, or from 
which the jury might ~vell infer what was the cause of it, and as to 
Kress  v. Lane, 5 L. R. A, p. 1376, if it is in  line with our decisions, i t  
differs from this case, as the evidence in this record does not shorn a 
wanton act committed by a third person in causing the fire, but a negli- 
gent act of the defendant in exposing the volatile vapors of the gasoline 
to be ignited and exploded at any time, when i t  was most probable that 
such a thing mould happen, as the stream flowed towards the railroad, 
and even under the trestle, where it was constantly within reach of 
falling sparks or live cinders. 
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We have so fully discussed the question of the violation of a statute 
or ordinance being negligence per se, and cited the recent authorities, 
in  the Sione and Newton cases, that i t  would be more than useless to 
pursue the subject any further. The defendant is relying on cases which 
have been radically modified or overruled. See Leathers v. Tobacco Co., 
144 N. C., 330; Starnes v. Mfg. Co., 147 N. C., 556. 

The sixth assignment is the same, in substance, as the one relating 
to the nonsuit. 

The judge charged the jury fully and correctly as to proximate cause, 
and the jnry could not have misunderstood him. H e  linked the negli- 
gence and the proximate cause together as being necessary to constitute 
an actionable wrong, and told the jury that negligence by itself was 
not sufficient to charge the defendant with liability, but that i t  and 
proximate cause must coexist, with a. causal connection between them, 
before an actionable wrong is committed. This disposes of the seventh 
assignment. 

The special requests for instructions, as shown in the eighth and ninth 
assignments, called upon the court to express an opinion upon the facts, 
and if intcnded to ask for a charge upon the law, they were erroneous 
and properly refnsed, hut the subject has been so fully and copiously 
discussed as to the violation of the ordinance and its effect that more 
need not be said, and this applies to proximate came as again brought 
forward in the ninth assignment, and we also include the tenth assign- 
ment, ~vhich relates to the same matter. 

The elcventh assignmelit embraces two propositions, violation of ordi- 
nance section 412, and iwgligcncc per sc, and the exception is general 
and contrary to the well settled rule. They both must be erroneous, or 
the excention fails. As we have held that the violation of an ordinance 
is negligence per se, one, at  least, of the instructions was right, and the 
general exception is bad. Singleton v. Roebuck, 178 N.  C., 201; 6. v. 
Bryant, ibid., 702, at  p. 708; 8. v. Ledford, 133 N.  C., 714, and Nance 
v. TeZ. Co., 177 N .  C., 313, where the cases are collected; Harris u .  
Harris, 178 N.  C., 7. 

The other exceptions are formal. We have considered the assign- 
ments of error seriatim, because of the importance of the case, and our 
desire to emphasize our decision upon the questions involved and not to 
overlook a n y  of them. 

We need not refer to the maxim res ipsa Zoquitur, and the extent to 
which i t  applies to the case, as we have discussed i t  fully i n  the other 
cases. 

There was sufficient evidence to carry the case to the jury. I f  pre- 
viously, by the exercise of ordinary care such an accident as occurred in  
this instance was prevented, i t  would seem to follow that the jury might 

35-180 
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consider the fact in tleterniining, 111 coilnection ~ i ~ i t h  the other facts mid 
circl~mital~ctss, l'ihcdicr tlic, defcntla~it n a i  careful this time. They 
might 11 cll liare inferred from the flon- of thc qasoline before there via.. 
any csplosior~ that some ontl of the persolis \rho was a t  the plant the 
wcning bcforc, hy inatlrcrtcl~ce, and not, of course, hy dcsign, had left 
open on(, of the ~ a l ~  c?, fauccts, or 1 cuts, as thc j  may be called, or that  
a spigot or plug had bee11 rtwol ctl and not replaced. This may be said 
withol~t  accu4ng any onc of a Tvrollg csccLpt tliat inrolvctl i n  negligence. 
Such a thing has oftcn bccw done, a l ~ d  110 one fon11d to aclrnit it ,  bccause, 
perhap?, the 1 c ~ y  act of ~lcgligcnce ~vonld shorn a dirersion of his attrn- 
tion a t  tlic tinir from what hc was doing, so tliat he might l lon~st ly  and 
ing  good fai th l~c~lie'ic that it n:rs 11ot his fault. T h a t  is the most reason- 
able thcory in regard to this f a t c f d  accident, fraught with such a 
dcstrnctioii of propcrty and i n j ~ i r y  to 50 many persons. I t  m a 1  be the 
tlioughtlcss act that spread disaster all about in this populous city, hard 
by a large norrnal school, wllerc so many were gathered, but the law 
does not cxcnsc tl~onglltlewlcss, and q x c i a l l y  wherc the situation mas 
such as to call for tllc lliglwst dcgrec of care. The  presence of a watch- 
man was clearly demanded u~ idc r  such circumstances, and if he had 
brcn faitliflil to his dnty this w i t  n o d d  not be here. 

Tlic license of a board, eren if complied with in  its requirements, and 
there TT3S 110 ordinance to expressly forbid it, would not excuse the 
learing of a rcqnisite duty unperformed. 

PTo error. 

.JOHY G. STOSE r .  THE TEXAS COMPAXY. 

(Filed 8 December, 1920.) 

1. Muniripal Corporations-Gasoline-Ordinances-Cities and  Towns- 
Fires. 

A dealer in a city for the sale of gasoline, contained in tanks and in 
large quantities, in a Warehouse a t  the corner of two streets near the 
tracks of z railroad company, where locomotives are  frequently passing. 
and with a spur track leading up to a warehouse, are  amenable to the 
provisions of an ordinance of the city requiring that  such business must 
be conducted under a license to be issued when the applicant has sub- 
mitted to the proper city authorities its plans and specifications to be 
approved by its board; and this requirement is a valid one. 

2. Negligence-Segligence P e r  S-Municipal Corporations-Cities and 
Towns--Ordinances. 

When a seller of gasoline, etc., has not complied with the requirements 
of a valid ordinance regulating such matters, in failing to get a license 
for the conduct of such business, and damages are  directly caused thereby, 
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STOIVE v. TEXAS Co. 

without contributory fault, in setting fire to property of an adjacent 
owner, the violation of the 6rdinanc2c is negligc~lcc por sr .  :md whether 
i t  was the proximate cause of t h ~  injury reiulting thcref~~om i\ :I quc.\tion 
of fact for the jury. As to wht~l11c.r the n~a i l r t r l~ i~ l~ce  of suc.11 coilditio~~s 
is  either a public of a private nuisance, Quacrc? 

3. SameEvidence-Quest ions for  Jury-Courts--Res Ipsa Locluitur. 
Where the defendant has stored in its \~~:rrehouse tanks containing largr 

quantities of gasoline for sale or dictrihution among its customers in ;I city, 
and maintains, without a watchmal~, its equipment in violation of a city 
ordinance, and there is evidence trnding to show that a stream of girsolinc, 
enveloped by a highly explosive vnl)or, flowed from the ~ i ~ r ~ h o u s e  whwcin 
the gasoline was stored towards and under :I railroad track adjoininq 
its property, where trains were constantly  a as sing, i t  is sufficient evidtwcc 
a s  to the negligence of the defendant to be submitted to the jury, in a n  
action for the destruction by fire of a house of an adjacent owner of 
lands, upon the inference, which the jury could hare tlrawr~ from the 
testimony, that  the damage to plaintiff's property was proximately caused 
by contact of live sparks thrown out by the passing locomotives with the 
said stream of gasoline, or the carelesslless in the use of matches 'or lighted 
cigars or cigarettes by pedestrians and others; and that there was 
evidence from which the jury could find that the dcfend:mtqs negligence, 
in  allowing the gasoline to escape from its premises, was the proxim:ite 
cause of the explosion and the injury. The doctrine of rcs ipsa loquitur 
is  explained and applied. 

4. Same-Nonsuit-Rebuttal Evidence. 
Where the plaintiff's evidence tends to  show that  the defendant main- 

tained, in violation of a city ordinance, a large supply station for the sale 
and distribution of gasoline in  such manner as  to be a menace to adjacent 
lands, and likely to  be ignited by locomotives frequently passing on tracks 
near thereto, or by the careless use of fire by passersby, and that he has 
been damaged by the fire, and the defendant offers no evidence in rebuttal, 
the refusal of the defendant to explain, is a relevant and competent 
circumstance against i t ;  and, upon the whole evidence, the refusal of a 
motion to nonsuit was proper. 

APPEAL by defendant  f r o m  McElroy, J., a t  M a r c h  Term, 1920, of 
GUILFORD. 

T h e  negligence complained of was :  Firs t ,  t h a t  t h e  defendant h a d  
kep t  on  i t s  premises a l a rge  and  unlawful  quant i ty  of gasoline, a n d  
stored the  same i n  a n  unlawful  manner ,  contrary to  the  ordinance of t h e  
c i ty  of Greensboro; second, t h a t  i t  kept  no watchman upon i t s  premises; 
th i rd ,  t h a t  i t  violated section 412 of the  ordinances of Greensboro; 
four th ,  t h a t  i t  permitted gasoline i n  l a rge  quantities to  flow freely upon 
t h e  streets and  sidewalks of t h e  ci ty  of Greensboro, where i t  could be 
easily, a n d  was, ignited. T h a t  a s  a result of such negligence, inflam- 
mable  vapors exploded a t  about  7 o'clock a. m.  on  3 May, 1919, a n d  t h a t  
such explosion was  so grea t  a s  to  wreck a n d  r u i n  the plaintiff's dwelling, 
and  m a n y  others. 
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Some of the material parts of the evidence in this case, upon which 
the verdict of the jury is based, are as follows: 

1. Over 30,000 gallons of gasoline vere stored on defendant's premises 
inside the corporate limits of the city of Greensboro, in  a populous 
community. 

2. A warehouse used to fill metal drums of 50 or 60 gallon capacity 
with gasoline. 

3. Red coloring matter kept in warehouse or basement. 
4. A large stream of red-colored gasoline flowing from such basement 

into Lithia Street. 
5. Trains passing within 30 feet of warehouse, and over gasoline. 
6. Gasoline fumes 1%-ill explode from flame or sparks. 
7. Explosion in warehouse--flame at s2ve time in warehouse and 

street, where gasoline was seen. 
8. Two metal drums used for gasoline were found in the ruins-head 

blown out of one of them. 
9. S o  watchman was kept on defendant's premises. 
10. Violation of city ordinance of Greensboro, in storing and keeping 

gasoline-conveyed into house by pressure, etc. 
11. Gasoline at ordinary temperature gives off an inflammable and 

explosive rapor, and it occurred in this instance, causing the explosion. 
Thc case T i m  tried and submitted to the jury upon the theory of 

negligence, and the burden of proving actionable negligence was put 
upon the plaintiff. I t  developed on the trial that the defendant estab- 
lished, operated, and maintained upon its premises certain unlawful 
structures, wherein gasoline and kerosene in large quantities were stored, 
and was iia'uie to the piainriff for rhe injury resuiting therefrom. Zln 
3 May, 1919, the defendant's plant was located inside the corporate 
limits of the city of Greensboro, at  the intersection of Lee and Lithia 
streets. I t  was bounded on the south by Lee Street, on the west by 
Lithia Street, and on the north by the double tracks and sidetracks of 
the North Carolina and Southern Railroads, and on the east by dwell- 
ings, built on comparatively small lots, the plaintiff's lot being the next 
lot east of the defendant's premises and fifty (50) feet from the east 
line thereof. The plant was located in a populous section of the 
city and about two hundred (200) feet from the State Normal and 
Industrial College, a large educational institution inhabited by many 
people. Lithia Street slopes to the north and passes under the tracks 
of the abore named railroads, it being the main line of the Southern 
Railroad, and a large number of trains pass and repass the defendant's 
premises each day. 

The defendant used its premises as a storage plant for gasoline and 
other products, which it sold at  wholesale. I t  had thereon a ware- 
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house, under which there was a large basement, pumphouse, shed, and 
three large tanks, a vertical tank with a capacity of 60,000 gallons used 
for the purpose of storing gasoline, and two horizontal tanks, each with 
a capacity of 15,000 gallons, one of which was used for the storage of 
gasoline, and the other for kerosene. The warehouse was on the north- 
west corner of the lot, and its north ~ l a t f o r m  was even with the railroad 
siding. This warehouse mas usedLfor the storage of barrelcd goods 
and metal drums were filled in  the warehouse for shipment, the metal 
drums holding from 50 to 60 gallons of gasoline.  he two horizontal 
tanks were just south of the warehouse and were elevated some four or 
five feet above the ground. The vertical tank was east of the warehouse - 
and stood some distance above the ground. The gasoline was conveyed 
to a vent in the warehouse from the storage tanks above mentioned by 
pipe-lines, and was forced into the warehouse by pressure. Gasoline 
could also be taken from the horizontal tanks by truck, there being a 
vent in the front of such horizontal tanks. There was a drain from the 
basement of the warehouse that emptied on Lithia Street at  a point about 
1 5  feet from the railroad embankment. 

At the time above mentioned, there was an explosion in  the warehouse 
of the defendant company. The plaintiff was standing in  his kitchen 
at  the time, and on looking around saw the main storage-house explode 
and burst into flames. H e  saw pieces of scantling and paper roofing 
falling in every direction. Some of the weatherboarding of the ware- 
house fell in his garden, pieces of i t  being ten and twelve feet long. The 
explosion wrecked the plaintiff's dwelling by shattering the window 
glasses, knocking the plastering from the walls and twisting and bending 
the timbers of his house as described in  the record. He  also observed 
that there were flames on Lithia Street in the gutter, or side ditch, and by 
the curbstone. After the fire was over, he saw two metal drums in the 
ruins of the same kind as those in which they kept gasoline. These were 
in  the cellar to what had been the warehouse. One drum had the head 
blown out. On the same day, after the fire had subsided, he saw the 
defendant fill one of its truck-cars with gasoline. The truck-car held 
about one hundred (100) gallons of gasoline, and was filled from one of 
the horizontal tanks. There were about 30,000 to 40,000 gallons of 
gasoline in the vertical tank. Just prior to the explosion six witnesses 
saw a large quantity of gasoline flowing from a little drain pipe leading 
from the northwest corner of the defendant's warehouse, at  a point about 
ten or fifteen feet from the railroad embankment. This stream of gaso- 
line was 24 to 30 inches wide in some places, and averaged a width of 
12  inches and a depth of one inch. I t  had run down in the gutter on 
Lithia Street, a distance of about 75 or 80 feet, and was breaking its 
way along. I t  had a red color. After the fire was over, Mr. Scott, the 
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deputy inwrance commissioner, found a quantity of red coloring matter 
i n  the lmvment of the n arehouse. 

Gasoline a t  ordinary tempmature givcs off inflammable vapors, ~ i ~ h i c h  
contain carbon and hydrogen, and wlien t h c ~  conibi~ic with oxygen i t  
explodes, if it  comes in contact 773th fire. Gasoline could brcome ignited. 
It could ignite brfore it rpaclictl a certain stat?. I t  c o d d  be done by 
a spontaneous combustion, hut that is rare. Usually it has to be ignited 
by flame or spark of some kind. (Bp reference to the record in the 
Foi. case, it nil1 be seen that the Winston train was passing the tlefend- 
ant's premises just as the explosion occurred. The e n g i ~ ~ c  had passed, 
and the window-panes x e r e  broken in  some of the cars. Gasoline d l  
g i re  off inflammable vapor?, even nhen the temperature is bcloiv zero, 
according to the testimony of TV. 31. Alllen, State Oil Chemist. 

The jury, upon the t.viderice and under the charge of the court, re- 
turned a verdict for  the plaintiff, and assessed his damages a t  eipht 
hundred dollars. 

Judgment upon the verdict, a l ~ d  defendant appealed. 

1T7ilson d Frazier ,  F. P. Bynum, and R. C. Strudloick for  p l a i n t i f .  
Olcy S f e r ~ ~ l s ,  ZZoBersui~ CE Dalton, a d  Brooks, Sapp CE Kelljj /or  

defendant. 

TVALTCFR, J., after stating the case: This is one of several cases of the 
same kind, and mas tried under the guidance of the able and learned 
judge who presided, upon the theory of negligence and the breach of the 
ordinance of Greensboro requiring that such a business as  that  of the 
JaxA- I-,.& -.."A I.- A-. J . - - L -  I ... I - -  - 1:-  - " -  . .L:-l- . --. 1 ' 
I I L I C ~ ~ u c L u ~  u u o L  ub C u u u u L L c u  uIIu t - l  a ucrlmc, n u 1 L u  u d j  ut. 1 6 6 u d   lei^ 
the applicant for  i t  has submitted to the proper city authorities its plans 
and specifications, and they have been approved by the board. S o  such 
thing was done by the defendant before it startcd in business, nor has i t  
since been done, so f a r  as appears in the case. The police regnlations 
as to the erection and use of buildings and other structures for the pur- 
pose of carrying on the business of selling and distributing kerosene, 
gasoline, and other petroleum products is  well within the governmental 
powers ordinarily possessed by cities and towns, as me have very recently 
decided. Gulf Refining Co.  T .  X c K e r n a n ,  179 S. C., 314, citing Sta te  
of ,lIissouri ex rel. Gas Co. c. X u r p h y ,  170 U. S., 78;  R e i n m a n  1;. Liftle 
Rock ,  237 U. S., 171;  Hadacheck c. Los dngeles ,  239 U .  S., 394. SO 
that  i t  is a fact that a t  the time of the terrible disaster the defendant 
was engaged in conducting an  unlawful business, because not authorized 
by any license to do business a t  all, or it was conducting the business i n  
a n  unlawful manner, endangering the lives and property of the inhabi- 
tants of this growing and prosperous city, and which of these two is  



N. C.] FALL TERM, 1920. 551 

correct, if both are not, can make no material difference. The question 
as to whether the ~iolat ion of a statute, or ordinance, especially one 
intended to safcgnard the citizens of a town and their property, is ncgli- 
gence per S P ,  or only e d c n c e  of negligence, has been discussctl exten- 
sively by this Court in several cases, but thc law of this Statc was 
finally settled in Leaillers I - .  Il'oBacco Po., 144 N .  C., 330, whcre it mas 
held that it is negligence p w  se, and as a matter of law, and the rule in  
regard to it, as stated by Judge Thompson in his treatise on Negligcncc 
(vol. 1, see. l o ) ,  was adopted, and is substantially as follows: When 
the legislature of a Statc, or thc council of a municipal corporation, 
having in view the promotion of the safety of the puhlic, or of individual 
members of the public, commands or forbids the doing of a particular 
act, the general coiweption of the courts, and the only one that is recon- 
cilable with reason, is that a failure to do the act comn~anded, or doing 
the act prohibited, is negligence as mere matter of law, or othernise 
called negligence pcr se; a11d this, irrespective of all questions of the 
exercise of prudence, diligence, care, or skill. So that if it is the proxi- 
mate cause of hurt or damage to another, and if that other is without 
contributory fault, thc case is dccided in his f a ~ o r ,  and all that remains 
is to assess his damages. The jury, of course, must find the facts. The 
author expresses regret that "tvo or three authoritative courts" have 
held that the violation of a statute is only "evidence of negligence." 
H e  then proceeds to criticise the doctrine in  vigorous terms. At sec. 11 
he says: "If a specific duty is imposed upon any person by law or by 
legal authority, an action may be sustained against him by any person 
who is specially injured by his failwe to perform that duty." Shear- 
man and Red. Neg., 54. The author says that the action is in tort for 
negligence, as will appear from the language, and states that the viola- 
tion of an imposed statutory duty is a sort of negligence per sc. Thus, 
where a railroad operates its trains at  a higher rate of speed than the 
law allows, the question whether i t  is guilty of negligence is not debata- 
ble. This preliminary matter the law conclusively determines against 
the company, and the sole question to be settled in cases of this kind is 
whether that delinquency is the proximate cause of the damage of which 
complaint is made. If i t  is, the negligence becomes actionable. 1 Street 
Foundation Legal Liability, 172. A number of illustrative cases are 
mentioned. The several views are stated in  21 A. and E. Enc., 478, and 
the cases supporting them are cited. This Court, after approving the 
above statement of the law, reviewed the authorities upon this question 
in  Leathers v. Tobacco Co., supra, where i t  is said: "We have care- 
fully examined a number of cases, and find that a majority of the courts 
have adopted the opinion of the text-writers. I t  is so held in  P e r r y  v. 
Tozer ,  20 Minn., 431 ; Car  Co. v. Armentrual ,  214 Ill., 509;  Billings 
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v. Breinig,  48 Mich., 65." I n  R. R. v.  Stebbing,  62 Md., 505, AZvey, 
C. J., speaking of a speed ordinance, says: "The ordinance is general, 
and is for the protection of the public generally; but the neglect or 
disregard of the general duty imposed for the protection of erery one 
can never become the foundation of a mere personal right of action 
until the individual complaining is shown to have been placed in posi- 
tion that gare him particular occasion and right to insist upon the 
performance of the duty to him personally. The duty being due to  
the public, composed of i n d i d u a l  persons, each person fipecially injured 
by the breach of duty thus imposed becomes entitled to compensation 
for such injury." I n  R. R. 1 % .  T70elker, 129 Ill., 540, it is said (p. 555) : 
"A statute commanding an act to be done creates an absolute duty to 
perform such an act, and the dutr  of performance does not depend upon, 
and is not controlled by, surrounding circumstances. Nonperformance 
of such statutory duty, rrsulting in injury to another, may therefore be 
pronounced to be negligence as a conclusion of law," citing R. R. v. 
N o r t o n ,  132 Incl., 189; R. R. u .  Carr,  73 Ga., 557; R. R. v. Young, 81 
Ga., 397; -1Iessenger v. Pate,  42 Iowa, 443; M u l l w  1 ) .  ,Street R. R., 86 
Wis., 340; H a y e s  v. R. R., 70 Tex., 602; T u c k e r  z'. R. R., 42 La. Ann.. 
114; Q u e c n  1 % .  Coal Co., 95  Tenn., 459; 49 Am. St., 933. I n  Salisbury 
v. Ilorclzenroder, 161 Ma~s. ,  458, the evidence showed that defendant 
hnng a sigu orer the sidewalk in front of his store, in violation of an 
ordinance of the town. I t  nas  blown domn by a gale of wind, injuring 
plaintiff's property. Chapman,  C. J., said : "If the defendant's sign 
had been rightfully placed n~here it was, the question t~ould  have been 
presented whether he had used reaeonable care in securing it. I f  he had 
d~i l i -  SG, tlic illjni-s iyoiilJ Last. LCLL i a u ~ d ,  N ~ ~ L U U L  L i b  i 'aul~, by the 
extraordinary and unusual gale of wind, etc. . . . But the defend- 
ant's sign was suspended orer the street in  violation of a public ordi- 
nance of the city of Boston, by which he was subject to a penalty. He 
placed and kept it there illegally, and this illegal act of his has con- 
tributed to the plaintiff's injury." The defendant was held liable 
because in placing the sign over the sidewalk he violated the city ordi- 
nance, and this illegal act mas held to be the proximate cause of the 
injury to plaintiff. I t  was stated to be a general rule ('that the doing of 
a prohibited act, or the failure to perform a duty enjoined by statute or 
ordinance (which causes injury to another), constitutes negligence, for 
which the party guilty of such act or omission is liable, unless excused 
by the contributory negligence of the one to whose person or property i t  
is done," citing many authorities. 

To the same effect is 2 Labatt Master and Servant, 2177. H e  says: 
"By many courts it is held that a violation of such statute constitutes 
negligence per se." After stating the other theories, he adds: "That 
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the former of these theories is the correct one can scarcely be doubted. 
A doctrine, the essential effects of ~vhich is that the quality of an art  
which the Legislature has prescribed or forbidden, becomes an open 
question, upon which juries are entitled to express an opinion, -wo~ld 
seem to be highly anomalous. The command or prohibition of a perma- 
nent body, which represents an entire community, ought, in  any reason- 
able view, to be regarded as a final judgment upon the subject-matter, 
which renders i t  both unnecessary and improper that this question should 
be submitted to a jury." The latest expression of judicial thought in 
England corresponds with the authorities cited. I n  Groves v. Winhome, 
2 L. R., 1898, &. B. Div., 402, Rigby,  L.  J., at p. 412, says: "When an 
absolute duty is imposed upon a person by statute, i t  is not necessary. 
in  order to make him liable for breach of that duty, to show ncgligcnce. 
Whether there be negligence or not, he is responsible quacunque via data 
for the nonperformance of the duty," if i t  causes damage. I n  New 
Pork  the Court held, in the Marino case, 173 N.  Y., 530, upon an ippcal 
from a judgment of nonsuit in  an action by a child employed within 
the prohibited age for an injury sustained, that the violation of the 
statute was a t  least evidence of negligence. I n  Lee v. i l f fg .  Co., 93 
N.  Y. Supp., 560, Gaynor, J., in a very strong and satisfactory opinion. 
held that in such an action, the cmployment in violation of the statute 
was negligence per se. He reviews the Afarino case, and shows that to 
say that such violation is "some evidence" is illogical. This case was 
appealed to the general term, and reversed upon the authority of the 
Marino case, 101 N.  Y .  Supp., 78. While i t  may not be strictly accurate 
to speak of the breach of duty arising out of a violation of a statutory 
duty as negligence, as we have seen, i t  is generally so treated, as entitling 
the injured person to an action on the case for negligence. For ~ r a c t i c a l  
purposes, i t  may properly be a convenient mode of aclministcring the 
right, because i t  involves the question of proximate cause and contribu- 
tory negligence. Our precedent, Leathers v. Tobacco Co., supra, au- 
thorized the court to submit the question in  this case to the jury, so far  
as it concerned a breach of the ordinance, as a question of law, which is 
practically the same thing, as negligence per se, and the charge that, 
if they found, by a preponderance of the evidence, the other facts to be 
as the witness had testified (there being no testimony introduced by 
defendant), and they found that the acts of the defendant proximately 
caused the injury, they should answer the first issue "Yes," and proceed 
to assess the damages. H e  did this substantially, and in such a way 
that the defendant, a t  least, can have no possible objection to it. The 
essential facts in  this respect were really not disputed. Speaking for 
myself, let me state that when there is a violation of a statute or ordi- 
nance, especially one of this kind, which so deeply concerns public and 
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ir i t l i~idual  safety, both as to person and property, it  is an  illegal act, 
~i-liich, of itself, is a tort, without refcrelice to the question of nc$igeuce. 
and all that is 1 i e c c ~ ~ a r ~ -  to makc it an actionable wrong is to show 
damages, or in o t h r  rords,  that  i t  proGmat4y cm~scd the irijliry, ~intlcr  
the general rulc that "nrong and tlalnage" constitntc P canscx of action. 
Thc.rcl was no pretense in this caw Illat defendant liatl conlplietl nit11 
the ordinance, and it is almost arriaziiig that for so long a time it shonld 
ha re  nlgagcd in  mcli a tlangrrons mcl illrcpl bu~iriess, witliout cllcck or 
restraint of any kiiltl, nli(w the rrienacc to life a i ~ d  p r o p ~ r t y  was so p a t .  
This C'ourt, i n  its ruling. and cllarge, n-as we11 n itllin tlic law, and f a r  
more lenient and liberal v i t h  the dcfcntlant tllall its casc cleserrcd. Some 
authorities hold that facts swl i  as those presciltcd in this casc citablic.11 a 
private iiuisance, if not also a public nnisance. We nil1 not pass upon 
or discuss this feature, but merely refer to a fen antliorities wliere it is 
consic!cr~tl. 11  X. C. L., 11. 666 ; 1l.h l f t c m o r r  7 % .  Lautztlrl/ C'o., :2 L. R. *I., 
(S. S.), 930, and especially the note. T e  said in Rzdqe 7 % .  IIiglz Poin!, 
1 7 6  X. C., 421 : "It was a. public uuisalicc. (piling lunlber ill tile strcet), 
as defined and understood by the law. but the court left the qucstiol~ of 
liegligencc to tlic jury, for them to find the facts, with proper instruc- 
tions as to the lax of negligence. I t  nould, upon tlir fact,, wliich cau- 
not be seriously denied, appear that there n a s  negligence or1 the part  of 
both the defcndaritc, which v a s  tlw prosimato cause of the death without 
coaridcring the contributory negligence of the intestate, if there was m y .  
There was a clear violation of the orcli~iaiicr wEicn the lnmber was piled 
in  Pe r ry  Street, and this was negligence per sc, or, i n  other nortls. i t  
was negligence as a matter of lax-, to be declared by the court, but i t  
-..- r r L I ~  . i i G t  ;ctio;,a!,!e iiig!igLilit^, iij it  ~ L L L L ~  k\i. i c 5 u : t d  ; I I  ui) U L ~ U ~  h i i l .  

I n  order to make it actionable, it  was necessary to show that  i t  was the 
proximate cause of the death, as the two must unite so as to become a n  
actionable wrong." I n  our case, tlic defelldant's acts were a flagrant, 
and even startling, breach of p r i ~ a t e  and public duty. The  situation 
mas so threatening that  the volatile gas set free by contact of the carbon 
and hydrogen with the oxygen of the air, needed only the slightest touch 
of fire to produce an explosion, which would almost h a ~ r e  wrecked the 
city if it  had extended to the quantity in the large tanks. AS i t  was, 
the damage wrought was very extensive. The  law mill not excuse such 
carelessness, and even rashness, in dealing with this high explosive, which 
wrought havoc even in this instance. Many authorities could be cited in  
support of this proposition, but i t  is needless to review or examine them 
here and now. The  defendant had no watchman on its premises to 
guard against a n  explosion, or to stop the leak, which he could have done 
easily. I t  is said in  Shearman & Redfield on Negligence (6  ed.), sec. 
689 : "The owner or controller of dangerous goods, such as  gunpowder 



ant1 other csplosirrs, who kccps then1 on his prcrniscs, i1oc.s so a t  his own 
peril, and he  is bound to exercise grchat cam to prcvcwt an injury which 
a prudent nian wmltl rcnsol~:tt,ly forc>sw might rc>snlt t h twf ron~ .  Tt is 
not always, hon-cvcr, a qilcstim of ~ I I P  care. Whethcr thr  krcpitrg of 
gunpowler or other c q l o s i w s  upon privatcx prcmis(>~ constitutes a 
nuisance depends npon tlw locality, tlrc q~~a l l t i t y ,  ant1 thr  w r r o ~ ~ n t l i n q  
circl~mstanecs, rvithout regard to tlic qncstion w h c t h c ~  i t  was kept ('arc- 
lcssly or ni.gligcntly. I t  is clear, ho\vc~rc~r. that a hailw of gootls. of 
the explosive nature of which h(, llad no Irrio~vlrtlgc~, is hol~rttl to 11sc only 
ordinary care in  reference to thcm; having nsctl that  caw, 1 1 ~  is  not 
responsible for the ronscqucnccs of all c~xplosiori." Scc. 6'39, <up-a,  :tntl 
notes. Wc also think there iq critlc~lcc tlt;~t if thc gasolinc~ l ~ t l  1)wn 
hardl rd  with care, mi wplosion woultl 1 1 ; ~ ~  ~ Y V I  :rvoitlrtl 3s it :wtl~ally 
had hccn for some timix, ant1 tllcrc4orc thew nrow :i fair  prc ,s~~mpt io~l  
sufficient to carry tllc CRSC to thil , j ~ ~ r y ,  tha t  thew wns nc~gligcncc. 1 
Shcarrnan & Rctlfic4tl on N(y$igcncc. ( 6  i ~ l . ) ,  sw. 60; l l l .  Crntral R. R. 
v. I 'h i l l ip .~,  55 Ill., 194; Bcrhr 1 % .  Lombartl, 3 3  N. .J. TAW, 233 ((~xplosion 
of oil pipc) ; ~ r i n ~ ~ l i y  rl. Irun/,.irt.\, 46 F ~ t l . ,  400; ?I Sh(wn1:111 & lkdficlltl 
on Xegligcnw ( 6  ed.), SW. 6139, and notes. R i ~ t  cantion sl~onltl bc, takc.1: 
to apply this rnlc according to /'ctc/c 1:. Alfq .  ( 'o. ,  tlrcitlctl a t  this tcrm, as 
to the burden of proof. SW, also, 1 Shearman & ltrtlficltl on Ncqligcncc, 
scc. 58. I t  was held in Ru/ltlir 1 ) .  Konl~n7un h Gci-drs,  116 Ala., 3 3 2 :  
"The storing of largc quantitim of gl~npowtlcr and tlynamitc in a woodrn 
buililing, located within thc corporate limits of a city or town, in a 
thickly settled or populated portion of said city or town, antl in prox- 
imity to many buildings, cor~stitutos a nuisance, rrntlering the ownw 
thereof rcsponsiblr for  injuric,s resulting from its explosion, and in  a n  
action to recover damages to plaintiff's building, resulting from the 
explosion of gunpowder arid dynamite, a complaint, which avers that  
the defendant stored large quantities of dynamite and gunpowder in  a 
wooden building in a thickly settled portion of an  incorporated town, i n  
proximity to plaintiff's builtling, and that  the defendant's building 
having caught fire, the dynamite antl powder stored therein exploded 
with such force and violence as  to cast fire brands upon plaintiff's build- 
ing, whereby i t  and its contents mere set on fire, and consumed, suffi- 
ciently states a cause of action, without averring specific acts of iiegli- 
gence on the par t  of the defendants i n  the manner or mode of keeping 
the dynamite and gunpowder." Lewis v. Hughes, 12  Col., 208 (gasoline 
case). W a t s o n  v. Kentucky  & Indiana Bridge and Railroad C o m p a n y ,  
127 S. W. Reporter, p. 146, is  a case rnuch like ours, and there the Court 
held that  "evidence in  an  action for damages caused by an  explosion of 
gas generated from gasoline running from the broken valve of the 
derailed tank car, held to present a question for the jury as  to the 
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proximate cause of plaintiff's injury." The question of proximate cause 
is for the jury. The Court in that case further said: "If the presence 
on Madison Street in  th- city of Louisville of the great volnme of loose 
gas that arose from the cscapinq gasoline vas  caused by the ncgligence 
of the appellee, bridge aud railroad company, it seems to us that the 
probable convqucnce of its coming in contact with fire and causing an 
explosion was too plain a proposition to admit doubt. Indeed, it was 
most probable that some one woulcl strike a match to light a cigar or for 
other purposes in the midst of the gas. I n  our opinion, therefore, the 
act of oi~e lighting or throwing a match undcr such circumstances 
cannot be said to bc thc only efficimt cause of the explosion. I t  did 
not of itself produce the explosion, nor could it hale done so without the 
assistance and contribution resulting from the primary negligence, if 
there was such ncgligence, on the part of the appellee, bridge and rail- 
road company, in furnishing the presence of the gas in the street." I f  a 
third party's act cooperntcd with dcfcndant's i n  producing the damage, 
defendant is linhlc. Graml Trunli R. Co. 7.. Cuminqs, 106 U. S., 700; 
Harton 7%. Tel. Co., 141 N. C., 455. The jury could well have found 
from the evidcnce in this case that the red gasoline ran from the defend- 
ant's warehouse lq rcason of its ncgligcnw, and also that i t  was exposed 
to contact with fire because of the sparks flying from the engines of the 
railroad companies, which mere constantly passing up and down the 
double tracks, and on its sidings, or to thc thoughtlessness or carelessness 
of passersby in sniolring cigars, or to cigarette smokers. I t  does not 
clearly appear at  what point the fire first started. To have such a place 
as defcndant7s plant unguarded in such a situation, where the gasoline 
Tz i~  i t l l t l c l  it, d d  C O U ~ I I  \~i[11 two streets, into which gasoiine couid 
escape from its premises, was at lcast little short of criminal negligence. 
I t  is said in Ruling Case Law, one of the most excellent and reliable 
of the standard treatises, vol. 11, p. 660 : "Owing to its more dangerous 
character, the rule is different, however, as to the storage of gasoline. 
Though the storage of gasoline on premises adjacent to or adjoining the 
.premises of another be not regarded as a private nuisance per se, i t  may, 
nevertheless, become such, considering the locality, the quantity, and the 
surrounding circumstances, and would not necessarily depend upon the 
degree of care used in  its storage, or upon whether every precaution that 
human ingenuity has conceived has been made use of in the construction 
of the tanks, considering the dangerous character of the substance, and 
its power as an explosive, of which the courts can well take judicial 
notice, and also considering the fact that accidents in the operation of 
the most perfect mechanism will occur. I t  cannot be said that to have 
a great quantity of such an agency stored within a few feet of one's 
daelling-house is not sufficient to be an unreasonable interference with 
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the comfortable enjoyment of that home." The cases cited by defend- 
ant in  its brief are not in  point, as no statute or ordinance mas violated, 
and there was no legal evidence of any negligence, as held by those 
courts, while here there are both elements. The facts fairly to be de- 
duced from the evidence of plaintiffs show that there was palpable 
negligence. 

I n  some cases the courts have found circumstances which were con- 
sidered such as to make the storage of gas or oil a nuisance. Thus, i t  
was held in  O'Hare v. Nelson, 71 N .  J .  Eq., 161, that in a thickly built- 
up portion of a large city, vrhere there are many frame buildings, the 
storage of large quantities of gasoline in  a frame building, where i t  is 
liable to be ignited, constitutes a nuisance. So, a tank for the storage 
of gas, maintained in railroad yards in the heart of a city, and sur- 
rounded by buildings, constitutes a nuisance. Levin  v. ATew York C.  
& H. R. R. Co., 133 N.  Y .  Supp., 467. To deposit and keep excessive 
quantities of a highly inflammable and explosive substance, such as 
naptha, in  an important section of London was held to be an indicta- 
ble nuisance. Reg. v. Lister, 26 L. J .  Mag. Cas. N. S., 196. Where 
oil stored i n  a tank is so located with respect to a dwelling-house as to 
place i t  in  danger, and so seriously interfere with its enjoyment, i t  mas 
held to be a nuisance. MeGregor v. Camden, 47 W .  Va., 193. I n  
Heeg v. Licht, 80 N.  Y., 579, 582, the Court, speaking of private nui- 
sances, said: "Private nuisance is defined to be anything done to the 
hurt or annoyance of the lands, tenements, or hereditaments of another. 
3 B1. Com., 216. Any unwarrantable, unreasonable, or unlawful use 
by a person of his own property, real or personal, to the injury of 
another, comes within the definition stated, and renders the owner or 
possessor liable for all damages arising from such use. Wood Nuisances, 
see. 1, and authorities cited. The causes which are regarded as private 
nuisances are numerous, and the books are full of decisions holding the 
parties answerable for the injuries which result from their being main- 
tained. The rule is of universal application that while a man may 
prosecute such business as he chooses on his own premises, he has no 
right to erect or maintain a nuisance to the injury of an adjoining pro- 
prietor, or his neighbors, even in the pursuit of a lawful trade," citing 
Aldred's case, 9 Coke, 5 8 ;  Crady v. Weeks,  3 Barb., 159; Dubois v. 
Budlong, 15 Abb. Pr., 445; Weir's Appeal, 74 Pa., 230. A very strong 
view of the question of nuisance is stated by Judge Miller in  IIeeg v. 
&hi, supra, as follows: "The defendant had erected a building and 
stored materials therein, which from their character were liable to, and 
actually did, explode, causing injury to the plaintiff. The fact that the 
explosion took place tends to establish that the magazine was dangerous 
and liable to cause damage to the property of persons residing in  the 
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vicinity. The  locality of works of this description must depend upon 
the neighborhood in which they are s i t u a t d .  I n  a city, with buildings 

' imnlediately contiguous and persons constantly passiug, there could be 
no question that  such an erection wonld bc u~llawfnl and unauthorized. 
An explosion under such circunistancr~, intlcpendent of any municipal 
regnlation., x-ould rmdcr  thc owner amenable for all damages arising 
therefrom. That  the defendal~t's establishment was outside of the terri- 
torial limits of a city does not relieve the owner from responsibility 
or nlter the case, if the dangerous erection was in close contiguity with 
d~velling-houses or buildings, which might Ire injured or destroyed in case 
of an explosion. The  fact that  the magazine was liable to such a con- 
tingency, nhich could not be guarded against or aTerted by the greatest 
dcgree of care and vigilance, erinces its dangerous character, and might 
i n  some localities render i t  a private nuisance. I n  such a case the rnle 
~uhich  exonerates a party engaged in a lawful business, when free from 
negligel~ce, has no application." 

T r  may xvrll conclude this opinion by referring to a case nliicli seems 
to resemble this one more closnly than any other, the only difference 
being that the case a t  bar contains much stronger evidence to establish 
a nuisance thall ill the citcd case. I t  is there said:  "We m a -  grant  
that the storage of gasoline on premism adjacent to, or adjoining, the 
prpmiws of another is not a prirnte ~ ~ u i s a n c e  pcr sc. I t  might, howerer, 
become such, considering the locality, the quantity, and the surrounding 
circumstances, and ~ o u l d  not necessarily depend upon the degree of 
care used in its storage. Hceq T .  Lichf ,  supra; 29 Cvc., 1177. W e  may 
also concede that  i n  the instant case every precaution that  human 
i~igiiliiitj- has cvilct.;\ rd  h i s  ~ Y I I  made L l W  or' ill tile Con~tnlCti011 of the 
tanks, as testified to by defendant's experts. Considering, however. the 
dangerous character of the substance, and its power as an  explosiue, of 
which, in this age of its wonderful development as  a pov7er to propel 
automolilc~s, traction engines, and airships, we can cl ell take judicial 
notice, and also considering hnman fallibility, that  accidents in the 
operation of the most perfect mechanism will occur, and all that  i t  necds 
to change xvhat is, when properly protected, a harmless agency, to a 
most dangerous explosive, is  a careless person-can i t  be said that  to 
have 20,000 gallons of such an  agency stored within but a few feet of 
one's dwelling-house is not sufficient to be a n  unreasonable interferencr 
with the comfortable enjoyment of that  home? This  is a purely resi- 
dence district of the city, and was such before the defendant began 
operating its dry-cleaning business, and it must be apparent to any fair-  
minded person that  the location of these tanks in  immediate proximity to 
complainant Whittemore's house would necessarily damage his prop- 
erty." Whitternore v. Bmter L. Co., 148 K. W. (Mich.), 437. 
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We need not discuss the masinl res ipsa lotpifzrr any further than we 
already hare, for it is not ucccssnry to (lo so. 

-4s to the probability of the fire reaching t l i ~  liquid fluid from dc- 
fendant's premises, and touching off tlic rolatilr gas produced by its 
contact with the air, from which it received tlic oxygen, there can bc no 
dispute that the evidence prrmittctl the infernwe by the jury that a 
spark from an engine of tlie railroad company cm~sctl the txploqion, or 
live ashes dropped from the cigarette or cigar of a passerby. I t  would 
not have exploded but from some such or similar cause. That it u-as a 
permissible inference is fully decided in  the cases, as to sparks falling 
from railroad engines and igniting the combustible material on thc right 
of way or contiguous lantls, antl thereby destroying timber antl o t h ~  prop- 
erty, such as Simmons 1 ) .  L u m h ~ r  Po., 174 N. C., 2%;  hloorc 11. Lumber 
Co., 175 N .  C., 205; Deppc! I.. R. It., 152 N. C., 79;  JlcRainry v. R. R., 
168 N. C., 572; Fifigcraltl 2 % .  R. R., 141 X. C., 531; Hardy  1 ' .  I,umber 
Co., 160 N .  C., 116. We said in the S i m m o m  caw,  supra: "The 
cause of the fire is not required to be shown by direct and positive proof. 
or by the testimony of an eye witness. I t  may, as we have seen, be 
inferred from circumstar~ces, and there are many facts like this one, 
which cannot be established in any other way. I t  is true that thcre 
must be a causal connection between the fire and its supposcd origin, 
but this may be shown by reasonable inferences from the admitted, 
known (or proveti) facts, or otlierwise presumptive evidence would be 
excluded. We h a ~ e  held proof, as to the emission of sparks from loco- 
motire, or stationary engines, to be sufficient for the purpose of shox~ing 
that a fire was started by them, ~vhere no one saw the sparks dropping 
on the place which was burned, for the reason that snrrounding circum- 
stances tended to prore that they were the came of the fire, by rcason- 
able.presumption or inference. I n  Deppe's case, supra, where it was 
contended that no witness testified that he actnally saw sparks emitted 
from the engine and fall on the lumber kiln, the Court said, that in 
considering this contention it must be remembered that the fire occurred - 
during the daytime, and the brilliance of a summer's sun rendered any 
sparks thus emitted invisible to the human eye. That no one saw the 
sparks ignite the burned property was the fact in Mch7eill v. R. R., 167 
N. C., 390, and V'illiams c. R. R., 140 N. C., 623, in which latter case 
the Court comments upon a similar contention. 'No one testified that 
he saw the sparks fall from the engine upon the right of way,' and said 
i n  respect thereto that i t  is rarely that this can be shown by eye- 
witnesses." 

The nonsuit was properly refused by the presiding judge. The evi- 
dence was ample for the consideration of the jury, and we may add, 
was almost as strong as i t  could possibly be. The defendant must have 
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had full knowledge of the facts, or, at least, should have had it, and 
ne~ertheless i t  introduced no testimony, and left the jury at liberty to 
infer that it either had no explanation or escuse to offer, or that the 
explosion could have been prevented by the exercise of ordinary care, 
and there was no alternatire but to return a verdict against it. They 
werc left to consider its silence as a damaging circumqtance against 
it, for the facts in evidence required some sort of explanation from 
it, and it was not forthcoming. I ts  refusal to explain was a relevant 
and competent circumstance against it. Goodman 2). 8 a p p ,  102 5. C., 
477. The result should have becn expected. A party may rely upon 
the weakness of his adversary's proof, if he deems it safe and expedient 
to do so, but he takes the risk, and sometimes a grrat one, in taking that 
course. The plaintiff's testimony in this case was not only strong, but 
cogent and convincing. The circumstances here tended to show that 
the explosive gas, ~vhich had reached the flashing point, and T i m  eavelop- 
ing the stream of fluid, in its course toxvards the railroad, and spreading 
in every direction, was set off by a spark from one of the passing engines. 
The jury could well have drawn this inference. I t  was fortunate that 
the havoc caused by the explosion was not more extensive, considering 
that many residences, and a large normal college, were so close to the 
defendant's plant. 

Here was a large plant, intended to supply the inhabitants of a flour- 
ishing city ~ ~ i t h  these widely used products of petroleum, which mere of 
a highly explosive character, when allowed to escape from their con- 
tainers and become exposed to another chemical element, the oxygen 
of the air. That the gasoline did thus escape is beyond dispute, and 
y ~ t  hy the exorcise ~f ths s!ight& En::: cn th:: p r t  of this appctiallt:y 
affluent company, it could have been prerented. Defendant, though, 
seemed to be more intent upon profits than upon safety, or upon making 
a small expenditure for a watchman, than upon safeguarding the people 
of a large city against a terrible catastrophe, involving immense loss of 
life and property; hence the fatality in this case, which could easily 
have been avoided by proper care. 

Defendant was just as culpable as the gas company which permitted 
a live wire to dangle from one of its poles, as in Haynes v. Gas Co., 114 
K. C., 203, or the railroad company which permitted live sparks to fly 
from its defective smokestack, or live coals to fall from its defective fire- 
box, as in Aycock v. R. R., 89 N. C., 321, and in many of a like kind. I t  
plainly violated the ordinance 412 when it failed to get a license, and 
also n-hen i t  constructed its plant contrary to their provisions. 

The charge of Judge McElroy was fair, and plainly so to the defend- 
ant, and devoid of any error; i t  was also exceptionally lucid and strong 
in its statement of the law applicable to the case. 
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T h e  exceptions of t h e  defendant a r e  found  t o  be without  a n y  rea l  
merit ,  and  we therefore affirm t h e  judgment. 

N o  error. 

NANCY E. NEWTON v. THE TEXAS COMPANY. 

(Filed 8 December, 1920.) 

1. Explosiv-Gasolin8-Negligence-EvidencsMmicipal Corporations 
--Cities and  Towns--Ordinances. 

Where the defendant negligently permitted the conditions a t  i ts storage 
warehouse for gasoline to remain, and without a watchman, so  a s  to  
menace adjoining or adjacent lands and houses from ignition of the 
gasoline vapor, and there is evidence that  the plaintiff's house was set 
afire in consequence, testimony offered by the defendant that after the 
explosion i t  had received an anonymous postcard, whereon were the words, 
"New Year's Eve, then the explosion," is  heresay and incompetent, and not 
a part of the res gestae. 

2. Instructions-Evidenceopinion-CourteContentions. 
A requested instruction which attempts to pass upon the evidence, o r  

withdraws a material portion of the relevant evidence from the jury, is 
properly refused. 

3. S a m ~ A d m i s s i o n s .  
Where there is  evidence that  plaintiff's house was negligently injured 

by a n  explosion of gasoline stored in the defendant's warehouse, and 
caused by defendant's negligence, i t  is not error for the trial judge to 
speak of the explosion as  an admitted fact, when i t  has been admitted. 

4. Instructions-Issues-Correlating Evidence. 
I t  is  not an espression of opinion by the trial judge to narrate the 

related evidence in stating the contentions of the parties in his instruc- 
tions to the jury, and to explain to the jury the relevancy of the evidence 
to the issues submitted. Rev., 535. 

6. NegligenceExplosives--Gasoline-Evidence-Nonsuit. 

Evidence that  the defendant maintained a distributing plant containing 
large quantities of gasoline in tanks for its customers in a city a t  a street 
corner, without a watchman, and in violation of an ordinance, and that  
railroad tracks were located on one of these streets on which locomotives 
or trains passed frequently, and that a stream of gasoline was seen flowing 
from the defendant's warehouse under the railroad track shortly before 
the passing of one of these trains, is sufficient a s  furnishing a reasonable 
inference that  either the explosion, causing damage to the plaintiff's 
adjacent or adjoining house, was a t  that  time caused by fire from the 
locomotives, or the carelessness of passersby in the use of matches in 
lighting cigars or cigarettes, or otherwise; and a motion for judgment 
of nonsuit thereon is properly denied. 
3 6 1 8 0  
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NEWTOX c. T ~ s a s  Co. 

6. S a n i o P r o x i m a t e  C a u s s I n t e r v e n i n g  Acts. 
Where the defendant has been negligent in maintaining a plant for the 

stor:lge of gasoline for its custon~ers in a city. under such circumstances 
as to austilin a verdict in the p1:lintiff's favor, the reasonable inference 
thercin that the ignition of the gasoline was caused either by fire from 
p a s s i ~ ~ g  locomotives. or by the carelessness of passersby in the use of fire, 
does not affect the continuing negligence of the defendant which produces 
the result, nor is the negligence of such persons attributable to the plain- 
tiff, nor does it  relieve the defendant of liability as  an independent or 
intervening cause. If defendant's negligence concurred with that of 
another in causing the injury, defendant is liable. 

7. Segligcnco31t1nicipal Ordinances-Explosives-Gasoline. 
JYhilc the municipal authorities may pass a valid ordinance for the 

protection of its property owners from fire, i t  does not l~rotect a defendant 
in a civil action for claniages from the effect of its violation in building 
ant1 op~rnt ing its plant, and the granting of a license, under the ordinance, 
for the mainte~innce of a large storage and distributing plant for the sale 
of qnsoline, will not avoid liability on the part of the defendant violating 
the ortlinance itself. 

8. Negligcnc~--F:xplosiv(~s-Evidence-Rrs Ipsa Loquitur-Gasoline. 
The doctrine of res ipsa loquitur applies where the evidence tends to 

show that the defendant's storage plant for gasoline, in large quantities, 
was under the care and co~itrol of the defendant, and that under circum- 
sti~nces tending to show its negligence, an explosion occurred therein to 
the damaqe of the plaintiff's property, which, under ordinary circum- 
stances, would not have happened. 

APPEAL by defendant f r o m  Shazc, J., a t  Apr i l  Term, 1920, of 
GUILFOR~.  

Tlie  plaintiff s l i d  to  recover damages f o r  injur ies  sustained f r o m  a n  
explosion on  defendant's premises, i n  t h e  ci ty  of Greensboro, on  3 May,  
1919, i t  bring the same esplosion described i n  Sfone  c. T h e  Texas Co., 
decided a t  th i s  tcrin. Near ly  all of t h e  questions now raised mere 
passed upon  i n  t h a t  case. t h e  only practical difference between the  two 
cases being t h a t  there was cvidence i n  this  case t h a t  defendant  h a d  
applied for  and obtained a license to  conduct business a t  i t s  p lan t  i n  
t h e  city. 

T h e  ju ry  rendered a verdict f o r  the plaintiff, assessing her  damages 
a t  $3,000. J u d g m e n t  thereon. and  defendant appealed. 

J o h n  A.  Barringer and Wilson & Frazier for plaintiff.  
Guy Sfevens, Roberson & Dalton, and Brooks, Sapp & Kelly for 

defendant. 

WALKER, J., af ter  s ta t ing the  case: W e  mill consider the  assignments 
of error  i n  t h e  order  of their  statement i n  t h e  record. 
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The first and third assignments, to the refusal of a nonsuit, are over- 
ruled, as there was sufficie~~t evidence for the jnry to consider as to 
defendant's negligence. Assignment No. 2 is untenable, as the postcard 
received the day after the explosion, containing the wortls, "New Year's 
eve, then thr explosion," was incompetent, hearsay, and irrelevant, and 
no part of the res g ~ s f a e .  The jndgr properly excluded it. The court 
gave the instruction set forth in the fourth assignment, so far as it was 
proper that it should be given. Thcre was evidence for thc jury to 
consider that the ordinance of the city had been violated. But the 
plaintiff has more reason for an objection to the charge in this respect 
than has the defendant, as i t  was less favorable to her than it should 
have been. 

The court substantially gave the instruction set forth in the fifth 
assignment of error. The court could not have given the instruction 
in the sixth and seventh assignments of error without passing upon the 
evidence, and usurping the function of the jury, and, in one respect, 
without withdrawing a material portion of the relevant evidence from 
the jury. The eighth assignment is substantially the same as the two 
in  regard to the motion for a nonsuit, and must share their fate. 

The first and second exceptions to the instructions, as set forth in 
assignments nine and ten, were properly overruled. The explosion was 
an admitted fact, and should have been considered along with the other 
evidence. The plaintiff could not have rnade a beginning in the develop- 
ment of her case without this fact being considered. The court was 
only reciting the facts and circumstances, which were competent to be 
considered by the jury on the question of negligence. I n  other words, 
he was concatenating such facts, and not confining the jury to any one 
fact. He had a perfect right to tell the jury what evidence was relevant 
to the issues, if he did not give an opinion, as to whether the facts were 
fully or sufficiently proven, or intimate his opinion upon the weight of 
the evidence, but he is required ('to state in a plain and correct manner 
the evidence in the case, and declare and explain the law arising there- 
on." Rev., 535. I t  is not an expression of opinion merely to array 
the testimony in the case in  a proper manner, and to instruct the jury as 
to what is  and what is not evidence. 

I f  the defendant, by its negligence, produced a situation or condition 
of danger by allowing gasoline to escape from its warehouse and run 
down a street, where it would probably come in contact with fire, sparks 
from a passing engine or live ashes from a lighted cigar or cigarette 
dropped by a passerby, and the explosion was caused thereby, we do not 
see why this would not be negligence as much so as the act of a railroad 
company in  ~ermi t t ing  a spark to escape from a defective smokestack 
and fall on adjoining property, thereby injuring or destroying it. If 
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the negligence of the defendant, combined with the act of some other 
person, and proximately injured the plaintiff, the defendant would be 
liable, though he had no connection with the conduct of the third party, 
and no control over him. This was held to be the law in Grand Trunk  
Rwy.  Co. v. Cummings, 106 U. S., 700 (27 L. Ed., 266), and 1 Shearman 
& Redf. on Neg. (6  ed., by Street), sec. 39, where it is said to be uni- 
versally agreed that if the damage is caused by the concurring force of 
the defendant's negligence and some other cause, for which he is not 
responsible, including the "act of God" or superior human force directly 
intervening, the defendant is nevertheless responsible, if his negligence 
is one of the proximate causes of the damage, within the definition already 
given. I t  is also agreed that if the negligence of the defendant concurs 
with the other cause of the injury, in point of time and place, or other- 
wise so directly contributes to the plaintiff's damage that it is reasonably 
certain that the other cause alone would not have sufficed to produce 
it, the defendant is liable, not~vithstanding he may not have anticipated 
or been bound to anticipate the interference of the superior force, which, 
concurring with his own negligence, produced the damage. 1 Sh. & 
Redf. on Neg., see. 39. The defendant's vessel, owing to his negligence, 
struck, and was driven by the wind and tide, upon a sea-wall, damaging 
the same. I n  that state of the weather and tide, it was impossible to 
prevent this result, after the ship had once struck: Held, that dcfcnd- 
ants were liable for the damage caused to the wall. Rolnney v. Trini ty  
Hmcse, L. R. 5 Ex., 204; affirmed 7 Id., 247. An action lies by a 
passenger against a carrier if the injury occurred in part from an 
unforeseen cause, and in part by negligence ( B r e h m  v. Great Western 
w n, oA R , , L  o r @ \  r n L -  1 - 2 . .  1 -  
r v .  ""., u= u a l u . ,  & o w , .  l i l t ;  uc~a l luaut  Lad w~w&ui iy  piaced a dam 
across a stream on plaintiff's land, and allowed i t  to remain there; 
being swept away by a freshet, the rush of water injured plaintiff's 
property; defendant held liable. Diclcinson v. BoyZe, 17 Pick., 78. See 
also notes to Sh. & Redf. on Negligence, sec. 39, and cases cited therein. 
I n  Grand Trunk  Rwy.  Co. V .  Cummings, supra, Chief Justice  wait^ 
said: "If the negligence of the company contributed to it, i t  must neces- 
sarily have been an immediate cause of the accident, and it is no defense 
that another was likewise guilty of wrong." The same doctrine is fully 
discussed in Ridge v. R. R., 167 N. C., 510, where we said: "The 
inquiry must, therefore, always be whether there was any intermediate 
cause disconnected from the primary fault, and self-operating, which 
produced the injury. I n  this case there was no intermediate, or inter- 
vening, independent and efficient cause, which, operating alone, was suffi- 
cient of itself to break the connection between defendant's negligence 
and the injury, and the primary wrong must be considered as reaching 
from the beginning to  the effect, and, therefore, as proximate to it:' 



N. C.] FALL TERM, 1920. 565 

citing Kellogg v. Railroad Co., 94 U. S., 469, 475; Insurance Co. v. Boon, 
95 U. S., 619;  Steele v. Grant, 166 N.  C., 635; Hardy v. Lumber Co., 
160 N.  C., a t  pp. 124, 125;  Wade 11. Contracting Co., 149 N.  C., 177. 
The rule has been stated by us as follows: "Where there are two causes 
coiiperating to produce an  injury, one of which is attributable to defend- 
ant's negligence, the latter becomes liable, if together they are the 
proximate cause of the injury, or if defendant's negligence is such proxi- 
mate cause." Ridge v. R .  R., supra; Steele v. Grant, supra. 

Assignments twelve, thirteen, fourteen, and fifteen, relating to the 
ordinances, cannot be sustained. The court properly construed the ordi- 
nances, and the instruction attacked in the fifteenth assignment was more 
favorable to the defendant than i t  should have been, as the violation of 
a statute, or an ordinance, is negligence per se, or rather, to speak more 
accurately, i t  is itself a distinct-wrong in law, and all that is needed to 
make it an actionable wrong is the essential element of proximate cause, 
for "wrong and damage7' constitute a good cause of action if there be a 
causal connection between them. That the violation of a statute, or 
ordinance of a city or town, is negligence per se, or a distinct wrong in  
law, is the rule established by the more recent cases. Leathers v. To-  
bacco Co., 144  N. C., 330;  Starnes v. Mfg. Co., 147 N. C., 556; 
Ledbetter v. English, 166 N .  C., 130;  McNeill v. R. R., 167 N.  C., 390; 
Ridge v. High  Point, 176 N.  C., 424. We so held in Stone v. Texas Co., 
a t  this term. 

The maxim res ipsa loquitur was considered i n  Stone's case, supra. 
but was not applied strictly by the judge in  his charge to the jury. The 
defendant is contending in  these cases that, while i t  had employed no 
watchman to guard its premises (which we say was the prudent course 
to have adopted), i t  had carried on its business for many years, and up 
to the time of the explosion, in practically the same way, using care to 
prevent the escape of gasoline and kerosene, and no accident had oc- 
curred. Does nit this very contention make the rule, res ipsa loquitzcr 
apply here? I f  care had heretofore prevented injury, the jury might 
well infer that the continued use of care would likewise have done so, 
and that what did occur was due to its absence. But  with a plant 
equipped with proper appliances for safety, gasoline should not have 
escaped, with the use of ordinary care, as i t  could get out of its container 
only through some opening. So that defendant is reduced to this 
dilemma, either i t  did not have proper safety appliances to prevent the 
escape of gasoline, or, if i t  did have them, they were not kept in  proper 
condition, or some one of its employees negligently (or thoughtlessly. 
which is the same thing) left them open. If the spigots were closed, the 
contents of the drum, or tank, or whatever else was used for storicg t l ~  
gasoline, could not get out unless the containers themselves were defec- 
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t h e ,  rrhich the defendant d l  be s l o ~  to admit. We do not ixp t h a t  
these are the true or necessary inferences from the evidence, but t h ~ t  the 
jury were a t  liberty to draw them, and  ell warranted in  doing so, not 
alone, perhaps, from the accident itself, f rom i t  and all the attend- 
ant  circumstances. We do not perceive, though, how the defendant 
could have expected. or how it could hare  had a well-founded hope t h t  
the jury ~ i ~ o u l d  find otherwise than they did. 

The  license would not protect the defendant against the violation of 
the ordinance itself, treating Nos. 1.2 and 18  as one enactment, as the 
board issuing i t  v a s  not clothed with authority to license its violation. 

~inance,  The  defendant did not construct its plant as provided in the orc" 
and it committed acts expressly prohibited by it. Whether i ts  acts of 
omission or commission m r c  the proximate cause of the in jury  to the 
plaintiff n7as a question for the jury, which has been decided against the 
defendant, under evidence from ~ ~ h i c h  such a conclusion could ligiti- 
nlately be deduced. There was the gasoline (identified by the witnesses 
b~ its peculiar odor) floving from the plant, or xarehouse, dom1 the 
street to and under the railroad, ~ ~ i t h  smrra l  tracks and many engines 
passing and repassing direct11 over it,  and one train passing just before 
the explosion, so close to the time when it occurred that  the glass mas 
shattered in the car vindon-s. This exposed the highly volatile rapors, 
which were generated by contact 11-ith the air, to the very thing needed 
for the terrific explosion vhich follo~wd. I t  was not necessary that  any 
one should have seen sparks from the engine actually fall upon this 
stream of gasoline, as \Te have so often held in  the cases where railroad3 
h a r e  been held liable for causing fires i n  precisely the same way. Deppe  

n 7, - " . - I -  - -- 
u.  IL. n., I ~ Z  ,\. c., i ~ ;  Simmons 1 % .  L u m b e r  Go., 174 3. G., 225, and 
other cases cited in Stone  1.. T e x a s  Co.,  at this term. I??e said in  the 
Simmons case, supra:  "The cause of the fire is not required to be shown 
by direct and positive proof, or by the testimony of an  eye-~~i tness .  I t  
may, as we have seen, be inferred from circumstances, and there are 
many facts like this one which cannot be established in  any other wa?. 
I t  is t rue that  there must be a causal connection between the fire and 
its supposed origin, but this may be shown by reasonable inference from 
the admitted, known, or proven facts." But  a case more directly to the  
point is  W a t s o n  v. Ry.  (e. I d .  Br idge  (e. Rwy. Co., 127 S .  W., 146 : "If 
the presence on Madison Street in the city of Louisrille of the great 
volume of loose gas, that  arose from the escaping gasoline, was caused 
by the negligence of the appellee, bridge and railroad company, i t  seems 
to us that  the probable consequence of its coming i n  contact with fire 
and causing an  explosion was too plain a proposition to admit of doubt. 
Indeed, i t  was most probable that  some one would strike a match to 
light a cigar, or for other Durposes, in the midst of the gas. I n  our 
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opinion, therefore, the act of one lighting or throwing a match under 
such circumstances cannot be considered to be the efficient cause of the 
explosion. I t  did not of itself produce the explosion, nor could i t  have 
done so without the assistance and contribution resulting from a pri- 
mary negligence, if there was such negligence on the part of the appellee, 
bridge and railroad company, in furnishing the presence of the gas i n  
the street." 

The most reasonable and probable solution of this case is that one of 
the defendant's employees, who was there the evening before the explo- 
sion occurred, carelessly left an opening in one of the tanks, or contain- 
ers, from which the gasoline flowed from its warehouse into the street. 
There was circumstantial evidence to warrant such a conclusion. De- 
fendant had possession, control, and management of its plant, and should 
have superior knowledge as to its condition to any one else. I t  has not 
given any satisfactory explanation of how the gasoline got into the 
street, and the pIaintiff was left, as her last resort, to circumstar~tial 
evidence for the purpose of showing that the cause of it was attributable 
to the defendant. I n  numerous cases we have held that when a thing 
which causes injury is shown to be under the management of the defend- 
ant, and the accident is such as in the ordinary course of things does not 
happen, if those who have the management use the proper care, i t  
affords reasonable evidence, in the absence of explanation by the defend- 
ant, that the accident arose from a want of care. Defendant replies to 
this that the thing which caused the injury was not under its manage- 
ment, but is that the fact, as the gasoline, which caused the explosion 
in  conjunction with the fire, regardless of the source from which the 
latter came, was under its control and management, and it would have 
remained harmless if i t  had been properly stored, or watched and con- 
trolled. The defendant cannot, upon the evidence in the case, escape the 
full operation of this principle. Stewart v. Carpet Co., 138 N .  C., 66; 
Womble v. Grocery Co., 135 N. C., 474; Fitzgcrald v. R. R., 141 N. C., 
530; Ross v. Cotton Mills, 140 N. C., 115, and especially Dail 2,. Taylor. 
151 N.  C., 284, and Cashwell v. Bottling Works,  174 N .  C., 324. "It 
has sometimes been held not sufficient for the plaintiff to establish a 
probability of the defendant's default, but this is going too far. If the 
facts proved render i t   roba able that the defendant violated its duty, 
i t  is for the jury to decide i t  did so or not. TO hold otherwise would 
be to deny the value of circumstantial evidence.'' Shearman & Redf. on 
Negligence, see. 58; Cashwell v. Rottling Works, supra. "Direct evi- 
dence of negligence is not required, but the same may be inferred from 
acts and attendant circumstances; and if the facts proved establish the 
more reasonable probability that the defendant has been guilty of action- 
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able negligence, the case cannot be withdrawn from the jury, though the 
possibility of accident may arise on the evidence." Fitzgerald v. R. R., 
supra. 

The  case was correctly tried under the guidance of the able and 
learned judge who presided a t  the hearing. 

N o  error. 

J. F. GROVES v. COMMISSIONERS OF RUTHERFORD COUNTY. 

(Filed 8 December, 1920.) 

1. Elections-Majority-Ti-Taxation. 
I t  requires a majority of the qualified voters in favor of an election 

upon the question of adopting a special tax to carry it, and the tax cannot 
be declared as carried when by striking from the registration disqualified 
voters the result is a tie. 

2. Elections-Voters-Animus Revertendi-Registration. 
One who has registered for an election upon the question of a special 

tax, is not disqualified to vote thereat because of his temporary absence 
from the county to perform a contract he is obliged to perform, and haw 
not taken his household goods, or changed his place of actual residence, 
but had always the animus revertendi. 

8. E l e c t i o n s - T a x e s - T e n d e - V o t e r s - C y  Commissioners 
-Exemptions. 

The county commissioners are without authority to exempt from taxes 
one abroad in the service of his countrr as a soldier in the army; but 
when he has sent the money to his father, who told the sheriff that he 
had the money in the bank, and was informed by the sheriff that his son 
had been exempted by the commissioners, and in fact the father had the 
tax money and otherwise would have paid it, it is unnecessary that the 
actual cash should have been tendered in order for the vote of the son to 
have been taken, and i t  is erroneous for the election officers to have 
stricken his name from the register. 

CIVIL ACTION, tried before W e b b ,  J., a t  October Term, 1919, of RUTH- 
ERFORD, upon these issues : 

"1. Was Fred Pendergrast a registered qualified voter, with a right 
to vote in  the special school election held on the 'Edwards' Special-tax 
District, on 17 May, 1919 2 Answer: 'No.' 

"2. Was W. C. Mitchum a qualified registered voter, with a right to 
vote i n  the special election held in  'Edwards7 Special School-tax District 
on 17 May, 1919 2 Answer : 'No.' 
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"3. Was J. L. Vickers a qualified registered voter, with a right to 
vote in  the special school election held in the 'Edwards' Special School- 
tax District on 17 May, 1919 ? Answer : 'No.' " 

From the judgment rendered the plaintiff appealed. 

Solomon Gallert for plaintiff. 
W.  C. McRorie for defendants. 

BROWN, J. This was an action instituted by plaintiff, in behalf of 
himself and other taxpayers in  the proposed special-tax school district 
to be established in Gilkey Township of Rutherford County, said dis- 
trict being known as the "Edwards" School District, numbered 14-3, to 
enjoin the commissioners of Rutherford County from declaring an elec- 
tion held in said district as having adopted the special tax voted upon 
a t  said election, and to enjoin said county commissioners from levying 
said tax. 

At said election it appears that there were 23 voters registered, and 
that on election day, after the polls were opened, the name of W. C. 
Mitchum, who had registered, was stricken from the registration book 
by the judges of the election (page 21), thus leaving 22 names on the 
book. I t  appears that 12 votes were cast in  favor of the special tax, 
but the vote of Fred Pendergrast, which was admitted to be illegal, and 
so found by the jury, which was cast in  favor of said tax, should be 
deducted from said 12 votes, thus leaving only 11 legal votes having 
been cast in  favor of said tax. 

Defendants claim that the vote of J. L. Vickers, who was duly regis- 
tered, should not be counted against said tax, on the ground that he had 
not paid his poll tax for the year 1918 on or before 1 May, 1919, and 
they contend that this vote should be deducted from the registered names 
of voters, reducing the number of qualified registered voters, as defend- 
ants claim, to 21. Plaintiff claims that Vickers' vote should be counted 
against said tax, because he tendered payment of his poll tax in  ample 
time, and the sheriff refused to receive it. 

Defendants claim that the name of W. C. Mitchum was properly 
erased from the registration book, because he was not a resident of the 
school district when the election was held. Plaintiff claims that the 
election officers unlawfully and wrongfully erased Mitchum's name from 
the registration book, (1) because he having been regularly registered 
for said election, the election officers had no right to erase his name; 
(2)  because Mitchum was a resident of said school district, and a legally 
qualified voter therein; and (3)  because his name had been erased with- 
out notice to him and without his knowledge, approval, or consent, after 
the polls had been opened, and while the election was being held. 
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With  the rotes of Tickers arid Hi tchum both counted aq against the 
tax-neither of them voted, and thpir rotes would necessarily count 
against the tax-the result of the election would bc a tie, ant1 the t a s  
would be defeated, a majority of thc qualified registered voters not 
 ha^-ing roted for the t a x  

1.  We are of opinion, upon the evidence, if it  is bclicretl. that  the 
name of IT. C. Mitchum was improperly stricken from the regirtration 
books. There was evideric~ tcnding to provc that hlitchurrl had not 
abandoned his home; that he was temporarily absent or1 business; that  
he did not m o r e  his personal property; that  hc took only such as mas 
necessary; that  he had taken a logging contract which \vould kerp him 
absent several months. 

hlitchum testified as follows: "When I nioved down to Bostic it was 
not my  intention to give up  my residence in the Etl\vartls School District, 
not naturally for my temporary job; I rented the land cxprcting to come 
back, amd did not want to lay out ;  I worked on tlie logging job from 
Xovember 11p until March, when shut down and contract not finished; 
when they were talking of shutting down, I  vent to Gilkty To\vnship 
and went to the fellow I rented the land to and tried to buy out their 
grain crop, but they would not sell; after the sawmill shut down I had 
to go to work to support my  family, but I made an  effort to get back 
home." Xitchum is corroborated, as to his intelltion of l e a v i ~ ~ g  o d y  
temporarily, by W. H. Small, who testified: "I had a conversation 
with hinl (Ni tchum) about the time he  mored to Bostic; I tried to buy 
his land and mules; he said he  did not care to sell, and I asked to buy 
his corn and household and kitchen furni twe,  and he said 'No'; that  he 
was going to move a batching outfit; that  he  dld not expect to be down 
there long, that  i t  was not permanent." 

I f  the evidence is believed to be true, i t  indicates conclusively that  
Mitchum did not intend to change his residence when he went to Bostic. 
H e  to Bostic, animum revertendi. H e  was there temporarily to 
carry out a logging contract. H e  was a mere sojourner a t  Bostic, with- 
out the intention of making i t  a permanent home. H e  could not vote 
a t  Bostic for that  reason. 15  Cyc., 291. Domicile is the place where a 
person lives or has his home, and to which, when absent, he has the 
intention of returning. Ilnnnon v. Grizzard, 89 N. C., 120; Boyer v. 
Teague, 106 iS. C., 576; Sorris v. Gilmer, 129 U .  S., 315; Reynolds v. 
Cotton iVills, 177 PIT. C., 412. 

We are of opinion that  the court should hare  instructed the jury as 
requested by the plaintiff. 

"1. Tha t  if the jury find from the elridenee, by the greater weight 
thereof, that the witness W. C. Mitchum left the Edwards School Dis- 
trict for the specific purpose of carrying out a logging contract with the 
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defendant, G. E. Morgan, and that at  the time he left said school district 
he had the intention of returning to said Edwards School District after 
he had accomplished and completed said logging contract, then the conrt 
charges you that the said W. C. Mitchum did not lose his residence in  
the Edwards School District, and having paid his poll tax for the year 
1918, on or before 1 May, 1919, he would be a registered qualified voter 
in said district, and you should answer the second issue 'Yes.' " 

The court directed the jnry to answer the third issue "No," holding 
that J. L. Vickers was not a qualified rcgistcw4 voter. Upon this issue 
his Honor charged the jury as follows: 

"The court charges you that if you bclicvc all thc evidc~icc in this 
case you will answer the last issnc 'No.' The cvidcncc secLms to 1)e that 
Vickers was a soldier in the war; that hc had registered, and the qncs- 
tion of paying poll tax arorcs. 'Chat the conrlty cornrnissioncrs and 
everybody had kind fcclings for ( w r y  boy in scrviccl, and it wa? discussed 
by a great many of the commissionc~rs, and sornc of them rnatlc an order 
that the boys slioultl be cxcmpt from poll tax. Of course they had no 
legal right to makc such an order. Mr. Vickcrs, thc fathrr of thc boy, 
came to town for thc purpose of 1)aying thc. tax, arid the court untl(mtood 
him to say he wcnt to the shcriff, and tlic shcriff wcnt into the office 
and looked a t  the book and told Mr. Vickcrs that thc county conlmis- 
sioners had exempted his bqy from paying poll tax; and Mr. Vickcrs 
told the sheriff he had come to pay it and wanted to pay it, arid had 
come for the purposc of paying it, and stated he had mocey in  the bank 
that his son had sent him to pay it, and that he was ready and willing 
to pay it, and the sheriff told him the county cornmisaioners had ex- 
empted his son. The court is of thc opinion that that was not a legal 
tender, so if you believe all of the evidence you will answer the third 
issue 'No,' that he was not a qualified voter because he had not paid his 
poll tax prior to 1 May, 1919." 

I n  our opinion, according to the evidence, there is a legal tender of 
the poll tax, and the sheriff was in error to have refused it. The father 
had the right to tender the poll tax for his son, who was a registered 
voter, but absent in the service of the Government. The father testified 
that he had the money to pay the taxes ready; that he had put in  the 
money in  the bank that day; that his boy had sent i t  to him, and that 
he was ready and prepared to pay it. The sheriff having refused to 
receive it, the father was not required to go through the ceremony of 
taking out the money and presenting i t  to the sheriff. There Is eminent 
authority for the position that the absent soldier was exempted from 
the payment of poll tax in the opinion of the Attorney-General, Judge 
Manning, formerly a distinguished member of this Court, in an opinion 
of 1 3  April, 1920, in  which he says: "This office has ruled with refer- 
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ence to soldiers who were in  France or Germany, or in  service in  the 
various camps throughout the country at the time for listing poll tax 
in  1919, that they may vote without paying the poll tax for 1919. These 
soldiers, either by their sense of obligation to their native country, or 
by compulsion of the Federal Government, were, in their service to that 
country, placed in  such a position that they could neither list nor pay 
these taxes. I t  would, i t  seems to us, be manifestly inequitable and 
unjust to deprive them of their right to vote under such circumstances." 

We are indebted greatly to the learned and able brief of Mr. Gallert 
in the preparation of this opinion. 

New trial. 

J. D. BRASWELL, SHERIFF, V. COMMISSIONERS OF' AVERY COUNTY. 

(Filed 8 December, 1920.) 

Spirituous )Liquors-Statutes-Amendments-Statutory Reward+Avery 
County. 

From the title and otherwise, ch. 188, Public-Local Laws of 1919, relat- 
ing to Avery County, and giving certain officers of the county specified 
rewards for the conviction of or furnishing evidence against those unlaw- 
fully manufacturing spirituous liquors, is construed as an amendment to 
ch. 807, Laws of 1909, upon the same subject-matter, and to further 
encourage the enforcement of the law; and the rewards offered in the 
later act are in addition to those offered in the former one. 

CIVIL ACTIOY, t r ied hdcrr Hnrdirrq, J., at APl;l Term, 1920, of 
AVERY, upon an agreed statement of facts. His Honor rendered judg- 
ment in favor of the plaintiff, from which defendant appealed. 

J .  W .  Ragland for plaintiff. 
Benbow & Caviness for defendant. 

BROWN, J. This is an action brought by the sheriff of Avery County 
against the board of commissioners to recover $20 each for the capture 
and destruction of illicit distilleries in S r e r y  County, under the provi- 
sions of ch. 807, Laws 1909. 

I t  is admitted that under the provisions of the act of 1909, the sheriff 
is entitled to recover. I t  is claimed, however, that this act is  repealed 
by ch. 188, Public-Local Laws 1919. The latter act is entitled "An act 
to amend the prohibition law, and provide for the better enforcement 
of the same in Avery County." I t  provides in section 2 :  "That for 
every conviction of any person for manufacturing spirituous liquors, the 
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officer who furnishes the evidence shall be entitled to fifty dollars ($50)) 
to be taxed against the party convicted, and the said officer shall also be 
entitled to the still run by the party so convicted, after the same has 
been cut up by or in  the presence of the board of county commissioners." 

Section 3 provides: "That for every person convicted of selling or 
transporting or having spirituous liquors in  his possession for sale, the 
officer who furnishes the evidence to convict such person shall be entitled 
to twenty-five dollars ( $ 2 5 ) ,  to be taxed against the party convicted." 

We are of opinion that the act of 1919 is an amendment to the prohi- 
bition law of Avery County, and not a repeal of the statute of 1909. 
The title of the act shows that it was simply to provide for the better 
enforcement of the local prohibition law in  Avery County by giving the 
sheriff additional compensation when through his efforts those engaged 
in  the illicit traffic are convicted. We cannot find anything in i t  which 
deprives the sheriff of the reward for capturing and destroying stills. 

Affirmed. 

WILL HENSLEY v. WESTERN NORTH CAROLINA LUMBER COMPANY. 

(Filed 8 December, 1920.) 

Employer and Employe-Master and Servan tNegl igenceSafe  Place to 
Work-Tools and Appliances-Order of Vice Principal-Inspection. 

Evidence that defendant sent logs down the mountain side in a "chute" 
to its sawmill, and at a depression requiring the logs to be .handled in 
order to get them to the next incline, the vice principal ordered the plain- 
tiff, an inexperienced 17-year-old lad, to assist in moving the logs with a 
pevie, while an unruly horse drew them forward by a chain attached to 
the end of the log with a swamp hook; and that the use of this horse 
had theretofore been found dangerous for such purpose, and that the 
chain was too small, and broke, inflicting injury upon the plaintiff as the 
unruly horse surged along the toe-path: Held,  the defense was untenable 
which limited the question of actionable negligence to the question of the 
chain being a simple tool, and as to whether the defect and danger arising 
from its use should have been better known to the plaintiff, and that 
defendant should have been notified thereof; as this disregarded the 
different elements of negligence arising under the other evidence in the 
case. As  to whether it was defendant's duty to have inspected the chain, 
Quaere? 

APPEAL by defendant from Harding, J., at August Term, 1920, of 
YANCEY. 

Plaintiff sued to recover damages for a personal injury, alleged to 
have been caused by negligence of the defendant, who was engaged in 
operating a band sawmill, in  the manner described by the witnesses. 
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Plaintiff contended that the evidence tended to show the following 
facts: 

The plaintiff, at the time of his injury, was employed by the defend- 
ant, and directed by his foreman to aid in rolling logs into a "chute" or 
slide built of split logs, which was used to convey the logs from the moun- 
tain slopes to defendant's band mill, which was constructed at  the foot 
of the mountain. The "chute" was built to fit the grade of the rround, - 

so there vere, at various places, depressions where the logs TI-odd stop 
in the "chute." -It what is knov-n as landing S o .  1 there is such a - 
clepressiosl that the logs stop, and hare to be removed by horse power or 
by tackle. The plaintiff. a boy of I7 years, x i s  directed to leave the 
place where he vas  at work by his foreman, and help Riddle, the driver, 
in moving the logs from the depression above described. Riddle drove 
the horse, and young Hensley was required to take a peoie and help start 
the log, ~vhile the horse surged against the chain, which n7as attached to a 
swamp hook, at  the end of the log, where the plaintiff was required to 
work. The horse m s  a large, strong horse. A toe-path mas built at  
this place, made of small logs, so as to give the horse a better hold, the 
surface of the toe-path being very rough. The horse was mild and 
unruly, and did not pull true. He TI-as so unruly that he vould jump 
across the slide from the toe-path and would make unexpected surges 
against the chain, and had to be worked ;vith double lines. One em- 
ployee, who previously drove the horse at the point where plaintiff was 
injured, quit the work rather than undergo the danger of driving him, 
and he notified Jack Henderson, secretary of defendant company, that 
the horse was dangerous. The plaintiff was young, and a green hand, 
hzd not  done t h ~ t  k ind  o f  wnrk hefnv, 2nd x r T q f  TIT)? ~ T T Z ~ ~ . C ( !  3f the 
dangers incident thereto. The chain furnished by defendant at  this 
point, for the purpose of jerking or "bucking" the logs from the depres- 
sion to a point where they would run by gravity, was a small chain, and 
was too small and weak for the'work required. I t  had been made for a 
tackle block chain, so made with smallAlinks that it would go through 
the rings of the tackle blocks. I t  mas also an old chain; had been used 
in a tackle block, and was badly worn, both on the outside of the links, 
where it was readily visible, and also inside, where it could be detected. 
I t  bore evidence of having been previously broken, and the ring or link 
welded and repaired. The plaintiff had never examined the chain at 
all, and had never helped in this kind of work before. While plaintiff 
was undertaking to aid in starting the log, by prizing a t  the end with 
a pevie, at the point where the chain went through a ring at  the swamp 
hook, the driver undertook to drive the wild and unruly horse over the 
corduroid log toe-path, the horse backed over the singletree and made 
a violent and wild surge against the chain, which broke, and the large 
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horse was thrown forward with great force at one end of the broken 
chain, and the other end of the broken chain was thrown backward with 
equal force, where plaintiff was at  work with the pevie, and hit plaintiff 
in  the head, crushing his skull and so injuring him that a large portion 
of his brain had to be removed. 

Defendant contended that the evidence disclosed the following facts: 
That at  the time of the injury complained of, it was operating a band 

sawmill, and the method adopted for bringing logs from the woods to 
the mill was to place them upon a slide made of logs from eighteen to 
twenty-four inches in diameter, about one-third of the log being sawed 
off from one side, and the logs so placed that these sawed surfaces were 
facing each other, thus making a hollow chute, and when these sawed 
logs were placed end to end i t  made a trough. Logs were rolled into 
this trough, or chute, and when the chute was not of sufficient grade 
for the logs to slide of their own momentum in the chute, after i t  had 
been oiled by pouring oil on the sawed surface of the logs, a horse was 
hitched to the log by means of a chain attached to a hook, and the hook 
placed in the rear end of the rear log, so that the horse would pull against 
the chain while walking beside the log to which the chain was attached, 
and beside the chute. When the logs would reach a point in the chute 
that they would slide by themselves, the "swamp hook" would drop out 
from the rear end of the log and the logs would go on down the chute 
of their own momentum. The plaintiff was injured while agitating one 
of the logs at  the rear end, with a cant hook, and the horse pulling upon 
the chain hitched to the said log; the chain being doubled, running 
through an open link to the "swamp hook." The chain broke, one end 
of ' i t  flew around and hit the plaintiff above the ear and caused the 
injury. The parties differ as to the age of the chain. Defendant's 
evidence tended to show that he had purchased, and then had in use, the 
chain which broke, and which was a 3-B, 5/16 inch, steel-tested, electri- 
cally welded chain, and, according to all the evidence, this was the best 
chain that could be purchased in the market. This chain was a com- 
paratively new chain, and arrived a t  the defendant's mill on 28 March, 
1919, and the injury occurred on 8 April, 1919, so, as defendant con- 
tends, the chain could not have been used longer than from 28 March 
until 8 April, 1919. 

The defendant raised but one question on this appeal, which is that 
the tool (or chain) was a simple tool; that the defendant was not re- 
quired to inspect i t ;  that if it became defective after the employees 
began using it, they would know this first of all, and unless the defend- 
ant was notified of the defect which occurred later, it would not be 
liable; that there is no evidence showing any knowledge of any defect on 
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the part of the defendant. The defendant abandons all exceptions i n  the 
record, except those relating to the chain, contending that the same is a 
simple tool. 

Verdict and judgment for the plaintiff, and defendant appealed. 

A. Hall Johnston and Charles Hutchins for plainti#. 
Watson, Hudgins, Watson & Fouts for defendant. 

WALKER, J., after stating the case: There nas testimony which 
tended, more or less, to support the two opposite contentions. The 
defendant abandons all exceptions except the one in regard to the chain, 
and as to that it contends that i t  was a small tool, requiring no special 
inspection from the master, and being so, it was the duty of the $ahtiff 
to discover any defect and report it to the defendant, for he was in a 
better position than mas the-defendant to know of any defect, as he 
handled i t  all the time it was in  use. But this contention is fullv met 
and overcome by testimony that the chain mas too small for that kind 
of work, where i t  was subjected to a heavy strain, and was not strong 
enough to withstand it. One witness, an expert, testified that the chain 
was too small for that kind of work. H e  said, "I do not think that this 
chain was sufficient for the work required to be done, it was a tackle 
block chain, made small to go through the rings of a tackle block." 
There was also other evidence tending to show that defendant had not 
furnished a safe piace for plaintiff to work, or a safe way for doing his 
work, so that the mere breaking of the chain, and the lack of proper 
inspection by the defendant, were not the only evidences of negligence. 
We cl_c net  Eenn tc decide thnt it 7;~:: nst thc d c f ~ ~ d z i i t ' s  diity t~ i ~ l ~ ~ e ~ t  
the chain, or that it comes within the class of small tools." I t  i s A h  
necessary that we should do so. 

The case of Ring v. R. R., 174 N. C., 39, seems to be directly in point. 
I t  cites Wright v. Thompson, 171 N .  C., 88, and Rogerson v. Hontz, 
174 N.  C., 27, where the Court held, as stated in the syllabus of the case, 
that the rule relieving an employer from liability for a personal injury 
caused by a defective implement of an ordinary kind to be used in an 
ordinary way, furnished by him to his employee for the work required 
of him, has no application when he knew, or should have knoin ,  of 
the defects by reasonable inspection, and that its use threatened sub- 
stantial injury; and where an employer furnished an  inexperienced 
employee a defective cant hook, under his protest, to unload heavy logs 
from a flat car, and the employee was injured shortly thereafter by 
reason of the breaking of the implement which he had been instructed 
to use, a judgment of nonsuit is improperly granted, and the issue of 
defendant's actionable negligence is for the determination of the jury. 



N. C.] FALL TERM, 1920. 577 

I n  Rogersolz v. Hmtz ,  supra, known as the "Cant hook case," the hook 
was insufficient, in  size and strength, for rolling the heavy logs. I t  is 
well settled that the master is required to furnish tools, machinery, and 
implements suitable for the work to be done, and to provide a reasonably 
safe place and proper rules and methods for doing it. 

There was evidence that defendant failed to perform the duty he 
owed to the plaintiff, apart from that in respect to the defect in one of 
the links, which was specified by the defendant's counsel as insufficient 
to charge him with negligence. 

No error. 

W. C. RECTOR, ADMINISTRATOR OF L. I. JENKINGS, v. W. W. LYDA, 
ADMINISTRATOR OF J. MANLY LYDA. 

(Filed 8 December, 1920.) 

Contracts-Debtor and Creditor-Mortgages-Purchaser-Assun~ption of 
DebkActions-Parties. 

Under the present equitable doctrine, the mortgagee may directly sue 
the grantee of the mortgagor owing the debt, who has assumed the debt 
for a consideration, without joining the mortgagor in the action, or first 
foreclosing the mortgage and applying the proceeds of the sale to the debt, 
upon the principle that one for whose benefit a promise has been made to 
another upon a consideration may m:~intnin an action upon the promise, 
though not a party or privy to the contract. 

~ ~ P P E A T .  by plaintiff from Long, J., at May Term, 1020, of HENDERSON. 
On 24 March, 1915, J. Hudson Willianls executed his note and mort- 

gage securing the sum of 12,000 to L. I. Jennings, and after~yards con- 
veyed the land described in the mortgage to J. Manly Lyda, the latter 
agreeing to assume and pay, as part of the consideration of the deed to 
him by Williams, the mortgage debt dne by Williams to Jennings, both 
Jennings and Lyda having since died, and being represented in this 
action by their administrators. 

The jury having by their verdict fomld that the defendant, W. W. 
Lyda, administrator of J. Manly Lyda, is indebted to the plaintiff, 
W. C. Rector, administrator of L. I. Jennings, upon the note, in the 
sum of $2,000, the principal thereof, with interest, judgment was entered 
for that amount, but the court directed therein that no execution should 
issue nntil the mortgage should be foreclosed, and the amount of the 
deficiency ascertained for which execution should issue. Plaintiff ex- 
cepted and appealed. 

37-180 
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Staton & Rector and G. H.  Valentine for plaintiff. 
No counsel for defendant. 

WALKER, J., after stating the case: The learned judge iollon-ed the 
former rule in equity, but later decisions in this, and many other courts, 
have held that the plaintiff mortgagee is entitled to judgment and execu- 
tion against the purchaser from the mortgagor, who has assumed the 
payment of the mortgage debt, without any such condition. The au- 
thorities thus state the old and the new rule. The doctrine of equity 
is that when the grantee in a deed assumes the payment of the mortgage 
debt, hc i3 to be regard~d as the principal debtor, and the mortgagor 
occupies the position of a surety; and the mortgagee is permitted to 
resort to the grantee to recover the deficiency after applying the proceeds 
of a sale of the mortgaged premises, and this by the equitable rule that 
the crcilitor is entitled to the bcncfit of all the collateral securities which 
his debtor has obtained to reinforce the principal obligation, though his 
right is strictly an equitable one, and its exercise at  law has been refused. 
But  the broad doctrine has since been laid down, that one for whose 
benefit a promise is made to another map maintain an action upon the 
promisc, though he was not n party to the agreement or privy to the 
consideration thereof; and i t  was then held in unqualified terms that 
IT-hoewr has for a d n a b l e  consideration assumed and agreed to pap 
another's debt may be sued directly by the creditor, and that a mortgagee 
or other incumbrancer may maintain a personal action against a pur- 
chaser from the owner of the equity of redemption who has agreed with 
his grantor to assume and pay off the incumbrance, if the party with 
n,llcrn the q ~ e r r . e n t  ~ 2 s  mndo   no himon!f PEEXL~!!~ !izb!c upon thc 
mortgage debt. Sheldon on Subrogation (2 ed.), pp. 128-129, see. 85. 
We have in recent cases held that where a contract between two parties 
is made for the benefit of a third, the latter may sue thereon and recover 
although not strictly a privy to the contract. Xason v. Wilson. 84 
N.  C., 51; Stanley zs. Hendricks, 35 N .  C., 86; Draughan v. Bunting, 
31 N .  C., at p. 13; Threadgill 2) .  XcLendon, 76 N .  C., 24; Voorhees v.  
Porter, 134 N .  C., 591, and cases in Anno. Ed., at  p. 606; Norton v. 
Water Co., 169 S. C., 468; Withers v. Poe, 167 N .  C., 372; Gorrell I ) .  

Water Co., 124 N.  C., 328; Crumpler v. Hines, 174 N.  C., 285 ; Gastonia 
v. Engineering Co., 131 N .  C., 363; Baber v. Hanie, 163 N .  C., 588. 

I t  was said by Judge Pearson, in Threadgill v. iVcLendon, supra, that 
"the promise is binding and inures directly to the benefit of the creditor, 
because the promisor has received the consideration, and in  justice should 
be made to perform his undertaking," and the same judge restates the 
same principle in  Draughan v. Bunting, supra, where one bought prop- 
erty, and as part of the consideration for the purchase, expressly 
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promised to pay a debt of the seller, which is our case, and Voorhees v. 
Porter, supra, is also like it. I n  Lacy v. Webb, 130 N. C., 545, i t  was 
said: "If the State had been nothing more than the beneficiary of the 
bonds i t  could maintain this action, and 'it is not the case either of subro- 
gation or substitution.' The party, in other words, for whose benefit the - .  

contract is made, is the real party in interest under the Code, and sues 
in  his own right and not in  another's right, to which he is subrogated 
by any principle of equity, and especially is this true when the money 
due under the contract is made payable directly to him." The doctrine 
stated in  Mason v. Wilson, supra, is that if a person, for a consideration 
received by him from the debtor, promises to pay the latter's antecedent 
debt, the creditor for whose benefit the promise was made may recover 
directly from the promisor the amount he had undertaken to pay. 
"Although," says the Court in that case, "the promise is in words to pay 
the debt of another, and the performance of i t  discharges that debt, still 
the consideration was not for the benefit or ease of the original debtor, 

u 

but for a purpose entirely collateral, so as to create an original and dis- 
tinct cause of action," and i t  is added to this passage, in Voorhees 11. 

Porter, supra, a t  margin p. 604, that "it is immaterial, as is further said 
by the Court, whether the liability of the original debtor is continued 
or not, the promise being an independent and original one, founded upon 
a new consideration, and binding upon the promisor." I t  is also said 
in  Mason v. Wilson, supra, that a direct action' will lie against the 
promissor, "when the promise to pay the debt of another arises out of 
some new and original consideration bf benefit, or harm, moving between 
the principal contracting parties.'' This question is fully considered i n  
Voorhees v. Porter, supra. The case of Woodcock v. Bostic, 118 N.  C., 
822, which asserted the equitable remedy as being the only one, has since 
been distinguished by the present Chief Justice, in Gastonia v. Ertgineer- 
ing Co., 131 N.  C., a t  margin p. 369, along with Morehead v. Wriston, 
73 N.  C., 398, and Peacock v. Williams, 98 N.  C., 324, and upon the 
ground that i t  did not appear in  those cases that the third party had a 
right to any benefit under the contract, and, therefore, as to him i t  was 
res inter alios acta. 

The modern or present principle is thus stated by an able text-writer : 
The doctrine now generally accepted gives him (the mortgagee) the 
option either to proceed directly against the purchaser on the covenant 
or to enforce the latter's liability in a suit for foreclosure, and if he 
chooses the former he may sue the purchaser in an action at  law, without 
the concurrence of the mortgagor; and the same right accrues to the 
assignee of the mortgage or to any one standing in  the place of the 
mortgagee. 27 Cyc., p. 1351. I t  follows that J. Manly Lyda, having 
assumed the obligation, and having promised to pay the debt directly to 
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L. I. Jennings, the  creditor and  mortgagee, a n  action will l ie by J e n -  
nings' administrator  against Lyda's administrator ,  to  recover i t .  before 
there is  a n y  foreclosure of t h e  mortgage. 

W e  do not see, i n  th i s  case, how t h e  assignee of Lyda  c a n  be prejudiced, 
f o r  if the administrator  pays the  mortgage debt; i t  relieve; t h e  land, 
which is  the  same described i n  both t h e  deed a n d  t h e  mortgage. 

Plaintiff is  entitled to a n  unconditional judgment, which m a y  be 
enforced against t h e  administrator  of L y d a  a s  t h e  l a w  directs. 

T h e  judgment will be accordingly modified. 
Modified and  affirmed. 

BA41KK O F  DAVIE v. J. H. SPRINKLE AND C. G. BAILEY. 

(Filed 15 December, 1920.) 

1. Principal and Surety-Judgments-PaymentAssignmentTrusts- 
Trustees-Liens. 

A s u r e t ~  defendant in a judgment with the principal according to prin- 
ciples heretofore obtaining in Xorth Carolina, without the aid of statute, 
in order to preserve the judgment lien and enforce it  for his reimburse- 
ment, is required on payment to hare it  assigned to some third person for 
his benefit, and, in case of collateral securitx, he is in such instances also 
entitled to the full equitable doctrine of subrogation; but if he paxs the 
judgment debt on which he is himself bound. without having it  assigned, as 
indicated, he then becomes the simple contract creditor of his principal. 

2. Sam-Statutes. 
"71.. 7 fl 
L U G  U L L W ~  i ) ~  I J I J ,  cli. 134, gives iue r ig i~ i  u i  a surety against wnom, 

with the principal debtor, a judgment has been obtained, the right, upon 
paying the judgment, to demand of the judgment creditor that  the judg- 
ment be transferred to a trustee for his benefit, providing that  the lien 
shall be kept alive for his benefit, and that  the judgment debtor so refus- 
ing shall not thereafter be entitled to execution. 

3. Same--Status Quo. 
Under a proper interpretation of the relevant parts of ch. 194, Laws 

of 1919, it  is Held, that the refusal of the judgment creditor to transfer 
the judgment to some third person to preserve the lien thereof for the 
benefit of surety, tendering payment of the same, means from his final re- 
fusal to do so, and not when the status of the parties remain the same, and 
the judgment creditor subsequently offers to, and stands willing to, assign 
the judgment, a s  the statute requires. 

4. Constitutional Lam-Statutes-Judgments. 
Where a statute is susceptible of more than one construction, that which 

will reconcile i t  to  the organic law will be adopted; and, SembZe, in this 
case a different construction put upon ch. 194, Laws of 1919, than that  the  
judgment creditor will not lose the right to  execution thereunder, if after 
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refusing to make the assignment of the judgment he is afterwards willing 
to comply, and offers to do so when the status of the parties remain 
unchanged, is contrary to the construction guaranteeing protection to the 
rights of existing judgment creditors. 

6. Same--Remedy-Adequate Relief-Statutes. 
While a judgment is a feature of the remdy sought in an action, and 

is to some extent subject to legislative regulation, the rights accruing 
thereunder cannot be entirely withdrawn or so impaired or interfered 
with as to leave the owner without adequate relief, as in this case, to 
destroy the issuing of an execution before the status of the parties is 
changed, or their rights changed or lost. Ch. 194, Laws of 1919. 

MOTION to recall an execution issuing from the Superior Court of 
DAVIE, heard on appeal from the clerk of said county before Shaw, J., 
holding the courts of the Fifteenth District, and by consent of parties, 
a t  Statesville, N. C., on 31 March, 1920. 

From the affidavits and admissions in  the cause, i t  appeared that a t  
August Term, 1919, of said court, plaintiff bank recovered judgment 
against defendants for the sum of $4,000, and interest, subject to two 
small credits: (1) On a note or bond in which J. H. Sprinkle was prin- 
cipal and C. G. Bailey surety. That in  September, 1919, the surety, 
C. G. Bailey, through his attorney, A. T. Grant, Jr . ,  tendered to the 
president and cashier of said bank the full amount due the principal, 
and interest on said judgment, and demanded that the plaintiff bank, 
through its proper officers, assign said judgment to B. R. Bailey as 
trustee for the use and benefit of said surety. That the bank officials 
a t  that time declined so to assign said judgment, insisting that on said 
payment satisfaction of the judgment be entered. That in making said 
tender nothing was said about the existence of a recent act of the Legisla- 
ture of 1919, chapter 194, bearing on the question and requiring such a 
transfer, and plaintiff bank officers were not aware of such statute, the 
acts of the General Assembly not having been generally circulated in  
the county at  the time of the transaction. That the refusal to transfer 
was made for the reason that the bank did not desire to be involved i n  
litigation that was probable between the principal and surety, but shortly 
thereafter, and before learning of the statute, and again at  the hearing 
before the clerk, the bank, through its proper officials, offered to make 
the transfer as requested. And this offer was made before any change 
in  the conditions or status of the parties which affected the lien of said 
judgment or in  any way impaired its value as a security. That defend- 
ant Sprinkle, after the first refusal, having declined to pay or tender 
further, plaintiff caused the execution i n  question to issue on said judg- 
ment, whereupon said defendant instituted the present proceedings to 
obtain its recall. 
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The court reverstd the action of the clerk recalling said execution, and 
entered judgment that plaintiff is entitled to process collecting amount 
of the judgment 8 s  pro~irletl hy l a r .  Defendant Sprinkle excepted and 
appealed. 

E.  L .  Gcrithcr and IIolton d B o l f o n  for p7aiiztig. 
X a n l y  H~nrlren  R. Womble and -1. T .  G m n t ,  Jr., for defendant. 

ROKE, J. The decisions of this State are to the effect that a surety 
defmdant in a judgment with the principal, in  order to preserle the 
liens and enforce the wme for his reimbursement. on payment of the 
judgment must h a w  it assigned to some third person for his benefit. 
As to collat~ral paper held by the creditor, the surety, on payment of the 
principal debt, iq ordinarilp entitled to the full equitable doctrine of 
subrogation, but if he pap.. the principal debt on ~vhich he is himself 
bound, ~ ~ h e t h e r  by judrnient bond or other, without the assignment as 
suggested, the original ohlipation is extinguished and he becomes the 
qimple contract creditor of the principal. I n  many of the States i t  is 
held othern-ise, the surety. on payment, becoming entitled to the full 
right of snbrogation, arising to him by the mere act of payment. I n  
others it ha.: heen so provider1 by statute. In this State, ho~i~e~-er ,  the 
on17 qtatute of the kind heretofore existent is one providing that "when 
a surety or his representatire pays the debt of his deceased principal, 
the claim thus occurring shall have the same priority in  the administra- 
tion of the assets of the principal as had the debt before its payment," 
and 11-ith this exception our cases on the subject hold, as stated, that a 
surety n-ho pays the principal debt on n-hich he is himself bound vithout 
procuring an assignment to 2 t r i ~ c t w  for hi.: h ~ n ~ f i t ,  thprph~  ~~ltiufieu 
the original obligation, and can sue only as a creditor by simple contract. 
Liverman u. Cahoon, 156 S. C., 1 8 7 ;  Tr ipp  v.  Harris, 1 5 4  N. C., 296; 
Liles 2 . .  Roqers, 113 S. C., 200: l i -a) ln~r  c. Doz/glass, 5 7  N. C., 265. 

This being the position as it prevailed with us, the Legislature of 
1919, desiring to give to sureties, and others secondarily or only in part 
liable on a judgment debt, a fuller benefit of the wholesome doctrine of 
subrogation, enacted a statute on the subject, Laws of 1919, ch. 194, i n  
which it was provided in effect that where persons are jointly or severally 
liable on a judgment, and the same has been paid otherwise than by each 
one paying his proportionate part, the one so paying the judgment may 
demand of the judgment creditor that he transfer the judgment to a 
trustee for the benefit of the payor, and it shall be the duty of the credi- 
tor to make such transfer, and the lien of the judgment shall be thereby 
preserued, etc., for the benefit of the judgment debtor paying the same, 
and the judgment kept alive as against any of the judgment debtors who 
have not paid his proportionate part, etc. The statute, in section 1, 
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further provides that wherever one of the judgment debtors is insolvent, 
or nonresident, making a new or further adjustment necessary, this may 
be presented by petition, and the matter heard and dctermined by a jury 
on issues submitted in the original or pending action in  which the judg- 
ment shall have been entered. A second section provides that any judg- 
ment creditor who refuses to transfer a judgment in  his favor to a 
trustee for the benefit of the judgment creditor who shall tender payment 
and demand in  writing that a transfer be made to a trustee to preserve 
his rights in  the same action. shall not thereafter be entitled to execution " 
against the judgment debtor tendering payment, etc. Considering this 
section in connection with the first, and the purview and general purpose 
of the entire statute, and in  reference also to the express statement i n  
section 2 that the purpose of the transfer is to preserve the rights of the 
debtor in the action we are of oninion that "the refusal to transfer" 
appearing in  this section clearly means a final refusal or one definite and 
persisted in  till some pecuniary rights of the surety as affected by the 
judgment shall have been impaired, or he has been compelled to institute 
suit to conserve and enforce his status and right under the judgment as 
contemplated and provided by the statute.   his is not only the permis- 
sible and natural intermetation of the terms of the law, but there is  
doubt if a more stringent construction would not offend against the 
constitutional guarantees protecting the rights of an existent judgment 
creditor; and i t  is the recognized principle that where a statute is sus- 
ceptible of more than one construction, that will be adopted which will 
reconcile the same with the organic law. While a judgment, being a 
feature of the remedy, is to some extent subject to legislative regulation, 
i t  is also, well understood that the usual remedies cannot be entirely 
withdrawn, or so impaired or interfered with that the owner is left 
without adequate relief. Edwards v. Kearzey, 96 U. S., 5 9 5 ;  Bost v. 
Cabarrus, 152 N. C., 531; Xottu  v. Davis, 151 N .  C., 237. 

I n  accord with this view, the facts showing that the judgment creditor, 
being in ignorance of the provision of the statute, and in the exercise 
of his rights as he then understood them, and as they had before existed, 
a t  first declined to transfer the judgment, but shortly thereafter, before 
any lien had been lost, or the rights of the surety as affected by the 
judgment i n  any way impaired, offered to make the transfer, and re- 
newed the offer at  the hearing, we think his Honor correctly ruled that 
the creditor was not finally deprived of his remedy, and entered judg- 
ment that execution issue. And under the statute as we have construed 
it, we are of opinion further, and SO hold, that the surety, on payment, 
is still entitled to the transfer of the judgment as contemplated and 
provided by the laws. 

Affirmed. 
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THOMAS BURLESO?; v. ERIILP STEWART. 

(Filed 15 December, 1920.) 

1. Divorce-Marriage-Annulment of Marriage--Husband and Wif- 
Deeds and Conveyances--Living Husband. 

After a conreyance reserving an estate for life in the grantors, sup- 
posedly husband and wife, it  was ascertained and decreed in a former 
action that a t  the time of the marriage the wife had a living husband, 
and this second contract of marriage was afterwards annulled by decree. 
The plaintiff mas the owner of the land, and the defendant joined in his 
deed as his wife, and as such only was intended by the reserration of the 
life estate, construing the deed as a whole in the light of surrounding cir- 
cumstances: Held, there being no one to take her estate, the title thereto 
remained solely in her husband. 

2. Deeds and Conveyances-Reformation-Marriage-Annulment of Mar- 
riagsMistakeFraud-DivorcsEquity. 

Where a marriage has been annulled because the wife had a living 
husband a t  the time, and the husband has made a conveyance of his own 
land, reserving a life estate for himself and the woman as his wife, equity 
will reform the deed so as to exclude the wife, either upon the ground of 
mistake of the husband, or for the fraud of the wife in going through the 
marriaee ceremony knowing she then had a living husband, and the 
plaintiff will recover the land in his: snit against her. 

APPEAL by plaintiff from Hnrding,  J., at  the April Term, 1920, of 
MITCHELL. 

This is a n  action to recover the possession of land, and to determine 
t l ln rights ~f ~EIc p!nir:iff. and the defeildailt tliaicLl. 

P r io r  to 4 January ,  1915, the plaintiff, T. C. Burleson, was the owner 
of the land, and on that  day he  and the defendant executed a deed to 
George W. Burleson and three others, i n  ~vhich  the grantors are described 
as T. C. Burleson and wife, Emily L. Burleson, and reserving to the said 
T. C. Burleson and wife, Emily L. Burleson, an  estate for life therein. 

I n  1916 the plaintiff, T. C. Burleson, brought a n  action against the 
defendant for the annulment of their marriage, alleging that  the defend- 
ant  had a living husband a t  the time she married him, and in  said action 
it was so found, and a decree was entered annuling the marriage. 

Upon these facts his Honor held that  the plaintiff and defendant were 
tenants in common for life i n  the land in controversy, and as the defend- 
ant  was i n  possession thereof, tha t  the plaintiff be let into possession 
with her, and the plaintiff excepted and appealed. 

Hudgins & Watson and Charles E. Greene for plaintiff. 
McBee & Berry  for defendant. 
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ALLEX, J. This controversy between the plaintiff and the defendant 
does not affect the title of the grantors in  the deed, who are the owners 
i n  fee of the remainder interest in  the land as tenants in  common. 

The only question is as to the right of the defendant to a life estate, 
which depends upon a construction of the deed in the light of the sur- 
rounding circumstances, and, "Under the modern rule of construction, 
little importance is attached to the position of the different clauses in  
a deed, and the courts look at the whole instrument, without reference 
to formal divisions, in order to ascertain the intention of the parties." 
Thomas v. Bunch, 158 N.  C., 178. 

Under the authority of In re Dixon, 156 N .  C., 26, approved in 
Thomas v. Bunch, 158 N.  C., 179; Uagptt v. Jackson, 160 N .  C., 31, 
and Beacom v. Amos, 161  N.  C., 366, the reservation in the deed yould 
undoubtedly have given to the defendant a life estate if she had been 
the wife of the plaintiff, but we must look at  the whole deed and give 
effect to the intent of the parties. 

The plaintiff was the owner of the land and the defendant joined in 
the deed as his wife, and i t  is clear that the reservation in the deed was 
not to the defendant, but to the wife of the plaintiff, and as her marriage 
with the plaintiff was void, she having at  that time a living husband, 
there was no one to take the benefit of the reservation to her according 
to the intent of the owner of the land, and it would therefore be void. 

Again, the deed was executed either by the mutual mistake of both 
parties, if both believed the former husband to be dead, or by the mis- 
take of the husband, the plaintiff, and the fraud of the wife, if she 
married the plaintiff knowing that her former husband was living, and 
in either event the court of equity would reform the deed and restore 
the plaintiff to his rights as owner of the land. 

We are therefore of opinion that the defendant has no rights in the 
land in  controversy, and that the plaintiff is entitled to recover posses- 
sion thereof. 

Reversed. 

DIXON & WRIGHT v. CARSON HORNE, OWNER, C. L. PRICE, CONTRACTOR, 
AND WILSON LUMBER COMPANY. 

(Filed 15 December, 1920.) 

1. Principal and Surety-Indemnity-Bond+BeneAciaries--Actions. 
It is not required that the beneficiaries of indemnity contract should 

be named therein to recover thereon, when such is provided for in the 
bond by express stipulation, or by fair and reasonable intendment, con- 
struing together the bond and the contract it is intended to secure. 
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2. Sam-Mechanic's Liens-Material Men-Laborers-Contracts. 
A bond against liability on a contract given for the erection of a house 

given to the owner. is for the faithful performance of the contractor's 
contract, and that he will satisfy and save the owner harmlcii aqainst 
costs and damaqe by reason of his failure so to do: and the contract, 
among other things, stipulates that the contractor shall furnish labor, 
material, etc., a t  a named price, and give hond for the faithful performance 
of the contract: Held, it  included the laborers on and fu rn i~hen  of 
material used in the house, and they. tlioueh not parties to the contract, 
may recover against the surety on the bond to the extent of their lawful 
claims. 

CIVIL A 4 c ~ r ~ N  to r fcowr  balance allcgcd to bc ctnc plaintiffq for mnte- 
rial and labor, I~ca rd  hcforc L m y .  b., on facts agrcctl lipon, a t  Fa l l  
Term, 1920, of H~sru-RSOT. 

From these facts it appc,nreil that dcfcnclant. C. I;. Pricc, contracted 
and agreed to build a hol~sc for Carson EIornp, furniqhing labor, matp- 
rials, etc., therefor a t  a stipulated price. and gave bond for fai thful  
performance of the contract, with defendant lnmhcr company, etc.. as 
surety, said bond containing, among other thingq, the following stipula- 
tion: "Yow, therefore, the condition of this obligation is such that if 
the principal shall faithfully perform thc contract on his part, and 
satisfy all claims and demands incurred for same, and fully indemnify 
and save h a r r n l ~ ~ ~  ~ I I P  owner from all costs and damages which she may 
suffer by reason of failure so to do, etc., . . . then this obligation 
shall be void." That  plaintiffs, under the contract, supplied a quantity 
of material used in  said building, and did a considerable amount of 
work, stone work and other, the balance due plaintiffs being $705.40. 

1. 1 1  7 .  Thnt tEc p r o  r z ta  ziiioiiiit iil tLt. L u J b  ulr iLe U W I I ~ I  ap1)llcaole TO plain- 
tiff's claim, after notice given, etc., is $249.82, for which judgment i s  
tendered, leaving ultimate balance due plaintiff $455.58. Upon these, 
the facts chiefly pertinent, there was judgment against the owner for  
the $249.82, and against the contractor and surety for the remainder. 
Defendant, the surety company, excepted and appealed. 

J .  E". Justice for plaintiff. 
NcD.  R a y  and A. V .  P. Blythe for defendant. 

HOKE, J. I t  has been repeatedly held in  the State that  the bene- 
ficiaries of a n  indemnity contract ordinarily can recover though not 
named therein, "when it  appears by express stipulation or by fa i r  and 
reasonable intendment that  their rights and interests were being pro- 
vided for." Supply  Co. 2;. Lumber Co., 160 N .  C., 428; Withers v. Poe, 
167 N .  C., 372; Voorhees v. Porter, 134 N .  C., 591; T o w n  of Gastonia 
v. Engineering Co., 131 K. C., 363, and Gorrell v. Water  Co., 124 N .  C., 
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328. And so stated the principle has been fully approved in the more 
recent cases of Lunaber Co. v .  Johnson, 177 N.  C.,  44-47; Crumpler v.  
Hines, 174 N.  C., 283; XcCausland v. Constrwtion Co., 172 N. C., 
708-711. Speaking more minutely to some of the cases, and the ques- 
tion directly decided therein it is said in  iMcCaus7and v. Consfruc.tion 
GO., supra: "In case of building contracts with bonds guaranteeing the 
performance on the part of the contractor, i t  is held that in determining 
the question of the &reties2 liability to third persons, the contract and 
bond shall be construed together. Mfq.  Co. v. Andrews, 165 N.  C., 285, 
and recoveries on the part of claimants of that character, usually labor- 
ers and material men, not expressly named, are sustained where i t  
appears that the guarantee bond, in  express terms, provides for liability 
to such persons, as in  hlorton v. Water Co., supra; Gorrell v. Water Co., 
supra, or when there is stipulation that claims of this kind shall be 
paid by the contractor, the case presented in Supply Co. v. Lumber Co., , 

supra, and Gastonia 2). En<qineering Co., an application of the principle 
approved by many authoritative decisions elsewhere. Knight d? Jillson 
Co. v. Arthur  Castle, 172 Ind., 97; reported also in  42 L. R. A, U. S., 
573, with note by the editor. Ocho v.  Carnahan Co., 42 Ind. hpp., 157; 
Brown v. Markland, 22 Ind. Xpp., 652; Jordan. v. Kavanaugh, 63 Iowa, 
152, and cases cited in  note to Cleveland Roofing Co. v. Gaspard, Anno. 
Cases, 1916 A, 39 vol., pp. 745-73, or where the language of the instru- 
ment is sufficiently ambiguous to permit of construction, and the terms 
of the obligation and the attendant facts and circumstances, relevant and 
permissible in  their proper interpretation, show by fair  and reasonable 
intendment that claimants of that character are to be provided for ;  an  
instance presented i11 Shoaf v. Ins. Co., 127 N .  C., 308, and the cases of 
Voorlzees v. Porter and Withers v. Poe may be referred in part to same 
position." 

The instant case is well nigh exactly similar to that of Supply  Co. v. 
Lumber Co., supra, and considering the present contract and bond i n  
view of these authorities, and the principles .they approve and illustrate, 
we are of opinion that they clearly extend to the claim of plaintiff, and 
that liability therefor has been properly adjudged against the surety. 

I n  M c C a w l a d s  case the surety was relieved, but that was because 
the bond i n  that case, as affected by the contract and other circumstances 
pertinent to its true construction, appeared to be one in strictness of 
indemnity toward the owner, and in which the interests of third persons, 
materialmen, or others, were in no way contemplated or provided for. 

We find no error in  the record, and the judgment for  lai in tiff is 
affirmed. 

No error. 
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PATRICK-MOSTELLER COMPANY V. JAMES R. BAKER Bt COMPANY, 
WAKEFIELD COMPANY, J. L. SMILEY Bt COMPAKY. THE ALASKA 
PACIFIC HERRIKG COMPANY, ASD BANK OF CALIFORMA. 

(Filed 15 December, 1920.) 

Where a nonresident defendant enters a special appearance and denies 
the jurisdiction of the court. i t  is the court's first duty to ascertain its 
own jurisdiction to try and determine the case. 

2. Same-Attachmentlntervenor-Ownership- Issues- Proceedings i n  
Rem-Nonresidents. 

Where proceedings in attachment a re  brought in an action for damages 
for breach of contract, and the funds attached are in a local bank, col- 
lected upon a draft sent to  i t  by and drawn to the order of a foreign 
bank, it  is the duty of the foreign hank, and other claimants to the fund, 
to interrene and assert their rights so that  the issue as  to ownership may 
be determined, otherwise this being of the nature of a proceeding i,z rem, 
the court .would acquire jurisdiction to  the extent only of the property 
attached, and a personal judgment against the nonresident defendant mag 
not be properly rendered. 

3. Same--Parties. 
Where the proceeds of the collection of a draft payable to tbe order of a 

foreign bank has been attached in a local bank by the plaintiff a s  the 
funds of the nonresident bank, in an action for damages for breach of 
contract, and the issue of ownership has not been determined, and the 
defendant, the defaulting party to the contract, enters a special appear- 
ance and moves to  dismiss for the want of jurisdiction of the court, on 
the ground alone that the proceeds of the draft were owned by and pay- 
able to the foreign bank, not connected with the contract, for the breach 
of which the plaintiff claims damages : Held, i t  was unnecessary that the 
foreign bank, which was not connected with the contract or its breach, 
should be made a party, and service by publication having been made, and 
the court having jurisdiction over the subject-matter by the proceedings, 
quasi in rem, the defendant's motion to dismiss, for want of the court's 
jurisdiction, was properly denied. 

I t  is erroneous for the trial judge to vacate an attachment regularly 
issued and levied on the funds in a resident bank claimed by the plaintiff 
to  belong to its nonresident debtor, but paid upon a draf t  drawn to the 
order of a foreign bank, without having determined the issue as  to  the 
ownership of the funds attached, if the question had been properly raised 
by the interpleading of the foreign bank. 

The court, under the facts in this case, having vacated a n  attachment 
on the funds in a local bank derived from the payment of a draf t  made 
payable to the order of a foreign bank, all being parties to  the action, 
wherein attachment was levied on the funds alleged to have belonged to 
the other defendant in a n  action for breach of contract, without the 
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determination of the issue as to ownership of the funds, and having 
directed that the funds be paid to the foreign bank upon its giving bond: 
Held, should the issue arise, and be determined in the plaintiff's favor, and 
the funds paid as allowed by the judgment, the plaintiff has a right of 
action on the bond required to be given by the resident bank in lieu of 
the funds held by it, which were released. 

6. Courts - Jurisdiction - Special Appearance - General Appearance - 
Pleadings-Waiver. 

Where, after entering a spe'cial appearance and pleading to the juris- 
diction of the court, a nonresident defendant files an answer to the merits, 
the filing of the answer is equivalent to a general appearance, and the 
court may proceed to hear and determine the matter as if the said defend- 
ant had been personally served with process. 

APPEAL by both parties from Harding, J., at May Term, 1920, of CA- 
TAWRA. 

This suit was brought to recover damages for the breach of a contract, 
whereby the defendants agreed to sell and deliver to the plaintiff one 
thousand cases of No. 1 Standard Alaska Pink Salmon, 1919 pack, 48 
cans to the case, at  the price of $1.50 per dozen cans, one and a half per 
cent off if paid for within ten days from date of shipment. Defendants 
delivered only 310 cases of the salmon, leaving 690 cases undelivered 
because of the rise in  the market price from $1.50 to $2.25 per dozen 
cans, as plaintiff alleges. The difference in the market price, at  the time 
of the breach, was $3 per case, making the total sum due plaintiff for 
the breach $2,070. The plaintiff made the Bank of California a party 
defendant, and asks judgment against i t  and the other defendants. A 
warrant of attachment was issued, the defendants all being nonresidents, 
and was levied on funds in  the hands of the Bank of Hickory, they being 
the proceeds of a draft for $4,205, of Wakefield & Company, drawn to 
the order of the Bank of California, for value received, on the plaintiff, 
to which draft was originally attached a bill of lading for the goods 
shipped by defendants, except the Bank of California. This draft was 
sent by the latter bank to the Bank of Hickory, N. C., for collection, and 
was paid by plaintiffs at that bank, and the bill of lading taken up, the 
proceeds of the collection being the property attached. 

Defendants moved to dismiss the action, because the defendants were 
nonresidents, and there was no personal service, but only 
for them; that the Bank of California was in no way connected with 
the contract sued on, and that the money in  the hands of the local bank 
belonged to said Bank of California, and its attachment did not give 
the court jurisdiction. The court did not pass upon defendants' motion 
to dismiss, under their special appearance, until the evidence was closed, 
but in  the meantime defendants had filed an answer, and the case pro- 
ceeded to trial upon the issues submitted, which, with the answers thereto, 
are as follows : 
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"1. Did the plaintiff enter into the contract with the defendant as 
alleged? Ansmer : T e s  (as to James YL. I3:iker 6: Company and Wake- 
field & Company.') 

"2. Did the defendant breach the said contract? Answer: 'Yes (as 
to James PI. Baker El. Company and Wakefield &. Company.') 

"3. T h a t  damages, & any, is the plaintiff entitled to recover? Answer : 
($2,0:0~.~, 

The court then signed the follox-ing judgment: 
"This cause coming on to be heard, and being heard before his Honor, 

W. F. Hardinp, judge, and a jury, at the May Term, 1920, of Catawba 
Superior Court, and at the close of plaintiff's evidence, the defendants 
moxe for judgment as of nonsuit, and the court being of the opinion that 
the plaintiff has failed to make out his case against the defendants, J. L. 
Smile? & Company, Alaska IIerring and Sardine Company, and the 
Bank of California. I t  is on motion of Councill 6: Yount, attorneys 
for defendants, J. L. Smiley 6: Company, Alaska Herring and Sardine 
Company, and the Bank of California, ordered that as to these de- 
fendants the action be dismissed, and that they recover of the plaintiff 
the cost of this action, to be taxed by the clerk of this court, and i t  is 
further ordered that the attachment issued in this cause be dissolved, 
and the money attached in the Bank of Hickory be turned over to the 
Bank of California, S. A, or ro Councili 6: Yount, as attorneys for said 
Bank of California, the same being the amount of the proceeds of the 
draft on Wakefield & Company still remaining in said bank. I t  is 
further ordered that the Bank of California enter into a bond in the sum 
of $2,300, to be approred by the clerk of this court, and upon giving 
such bond. that the funds in the Bank of Hickory be turned over to the 
said Bank of California, and the cost of the bond to be taxed in  said 
bill of cost." 

The court then gave a separate judgment upon the verdict against 
defendants, Baker S: Company, and Takefield 8: Company, for $2,070, 
and costs. Both parties appealed. 

Thonzas  P. P r u i t t ,  E. E .  Cline, a l ~ d  IT'. -1. Sel f  for p la in t i f f s .  
Counci l l  & I -ount  for defendants .  

WALKER, J., after stating the case: I t  will be impossible to decide 
this case upon its true merits, at  this time, because i t  has been tried mith 
slight regard to correct procedure, and the court has been misled into 
giving judgment without ascertaining all of the pertinent facts. 

When the plaintiff brought this action and caused an  attachment to 
be issued and levied on the funds in the Bank of Hickory, because, as 
he alleged, they belonged to the defendant Wakefield & Company, who 
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drew the draft payable to the order of the Bank of California, i t  became 
the first duty of the court to ascertain its own jurisdiction to try and 
determine the case, as i t  was admitted that the defendants were nonresi- 
dents, and the defendants denied, under a special appearance, that such 
jurisdiction existed. Again (when the funds in the Bank of Hickory 
were attached, i t  was required of any one claiming those funds, as does 
the Bank of California in  this case, to intervene and assert its claim, 
setting forth the facts upon which i t  based its right to them in its affi- 
davit or petition for intervention, which could be answered by the plain- 
tiff, and thus the facts could be found, and the court could determine as 
to the ownership of the funds. I f  there is no intervention and claim of 
the funds by a third party, or if there is such, and the question of owner- 
ship is finally decided in  faror of the plaintiff and against the claim of 
such third party, the court would acquire jurisdiction to the extent of the 
property attached, but not beyond this, so that a pe rs~na l  judgment could 
not be rendered against the defendant for any sum in excess of the amount 
the property brings at  a sale thereof by the sheriff under the attachment 
and the judgment, or order, of the court. The property represents and 
defines the jurisdiction of the court, and the extent thereof. Winfree  v. 
Ragley, 102 N. C., 515; Cooper 2.. Reynolds, 10 Wallace (U. S.), 308 
(19 L. Ed., 931) ; Pennoyer v. Nef f ,  95  U. S., 714 (24 L. Ed., 565). I n  
the case last cited, the Court held that except in cases affecting the per- 
sonal status of the plaintiff, and cases in  which that mode of service 
may be considered to have been assented to in adrance, the substituted 
service of process by publication, allowed by the law of Oregon, and by 
similar laws in other States where actions are brought against nonresi- 
dents, is effectual only where, in connection with process against the per- 
son for commencing the action, property in the State is brought under 
the control of the court, and subjected to its disposition by process 
adapted to that purpose, or where the judgment is sought as a means 
of reaching such property, or affecting some interest therein; in  other 
words, where the action is in the nature of a proceeding in rem. There 
is in  that case a clear and concise statement of the purpose and nature 
of attachment proceedings, and their effect upon t h e  jurisdiction of the 
particular court wherein they are pending, by J w t i c e  Miller, which was 
quoted from Cooper v. Reynolds, supra, in which the opinion of the Court 
was delivered by Justice Field. I n  Winfree  2,. Bagley, supra, this Court 
a d o ~ t s  the law as declared in  those two cases, and quotes from P e n n w e r  " 

v. N e f ,  supra, as follows: ('The substituted service of process by pub- 
lication allowed by the laws of Oregon (which is the same as in North 
Carolina), and by similar laws in other States, where actions are brought 
against nonresidents, is effectual only where, in connection with process 
against the person for commencing the action, property in the State is 
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brought under the conctrol of the court, and subject to its disposition 
by process adapted for that purpose, or where the judgment is sought 
as a means of reaching such property or affecting some interest therein. 
See, also, Evans v. Alridge, 133 N. C., 378. The same doctrine was thus 
stated, in accordance with the above cited cases, in Goodzuin c .  Claytor, 
137 S. C., at  p. 230: ('The judgment against the garnishee seems to be 
expressly warranted and contemplated by the statute (The Code. see. 
364), and that against the defendant is void as a personal judgment, 
as the court could acquire no jurisdiction to proceed against him except 
in so far  as i t  could by its process levy upon or seize his property, and 
in this respect the suit is to all intents and purposes in the nature of a 
proceeding i n  rem and not one in personam," citing Cooper v. Reynolds, 
supra; Pennoyer /-. S e f ,  supra; Winfree v. Bngley,  supra; Pisher v. 
Ins. Go., 136 N. C., 217; Ins. Co. Y. Stratley, 172  U. S., 602. See, also, 
Lemly 2%. Ellis, 143 K. C., 200, a case having some features in common 
with this one. 

But we conclude that the plaintiff's judgment in the case is valid, as 
to Wakefield &: Company, and Baker &: Company, and enforceable 
against them as a personal one, because the ground of the said defendants' 
motion to dismiss is that "jurisdiction was obtained by the attachment 
of the proceeds of a draft payable to the Bank of California, IT. A, 
which was in no way connected with the contract, for the breach of 
which the plaintiff claimed damages." It did not have to be connected 
with the contract or its breach. The only question was whether the 
property, or funds, attached belonged to that bank or to the defendants 
against whom the judgment was rendered, and an issue as to the true 
uwl~ership of rhis property was neither raised by proper pleading or 
procedure of the bank, nor was any such issue tendered by it. The 
bank could have intervened in the attachment proceedings and set up its 
title to the funds, and have had its ownership of them determined. 
Wallace Bros. v. Robeson, 100 N. C., 206; Blair v. Puryear, 87 N .  C., 
101. But the Bank of California did not formally proceed, and no 
trial was had with reference to its ownership. The court dismissed the 
action as to the defendants J .  L. Smiley & Company, Alaska Herring 
R. Sardine Company, and the Bank of California. This was right, as 
the bank mas not a proper party to the principal action, having no 
connection with the contract sued o,n, or its breach, and the jury found 
in favor of the other two defendants. The court further dissolved the 
attachment and ordered the funds in the Hickory Bank, which had been 
attached, to be turned over to the Bank of California, upon its giving 
bond, to be approved by the clerk of the court, in the sum of $2,300. 
Plaintiff excepted to this judgment and appealed. We do not know 
why the court ~ a c a t e d  the attachment, as i t  was regularly issued. I f  it 
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did so, because i t  supposed that the Bank of California was the owner 
of the funds which had been attached, and not because of any irregular- 
ity, or defect, in  issuing the attachment, i t  was error, because there had 
been no trial or hearing as to the bank's title to the funds, and the order 
vacating the attachment was erroneous. 

The ruling of the court vacating the attachment is reversed, but i t  i s  
directed that the California Bank be allowed to file an affidavit, or peti- 
tion, for intervention to try its said title, the plaintiff being allowed to 
answer, and then, that further proceedings be had in  that matter ac- 
cording to the course and practice of the Court. The Bank of Cali- 
fornia may raise any other question touching the validity of the attach- 
ment. As Wakefield & Company and James R. Baker & Company an- 
swered, and the issues raised thereby were tried to a verdict, which was 
in favor of plaintiff, the judgment upon said verdict is affirmed, and 
plaintiff may enforce his judgment, as he may be advised, except that 
no part of the funds in the possession of the Bank of Hickory shall be 
applied thereto, or to any execution issued thereon, until the question as 
to the ownership of that fund, and the validity of the attachment, is 
finally determined, as hereinbefore indicated. I f  i t  is found that these 
funds, for any reason, belong to the Bank of California, or that i t  is 
entitled to have the same turned over to it, they will be paid or delivered 
to it, but if found not to belong to that bank, or that it is not entitled 
to the same, and that the defendants named in the final judgment, a t  
last May term, to wit: Wakefield & Company, and Baker & Company, 
are the owners thereof, or are entitled to the fund, the plaintiff may pro- 
ceed and have the funds in the Hickory Bank appIied in  payment of 
its judgment, or, if the funds have been delivered or paid to the Bank 
of California, it may have judgment upon the bond filed in  lieu thereof 
by that bank, upon reasonable notice to the parties thereto, and if, after 
exhausting the fund or the bond, its judgment is not fully paid, i t  may 
have execution for the balance, or proceed to collect the same as the law 
allows. The final judgment of May term against Wakefield & Company, 
and Baker & Company, is held to be valid against them, upon the ground 
that their action in the case and their answer were equivalent to a general 
appearance, and besides their motion to dismiss upon the special ap- 
pearance was properly denied, because the ground of the motion, as 
stated therein, was, and is, insufficient for vacating the attachment, but 
is sufficient ground for the nonsuit as to the Bank of California, i t  hav- 
ing been no party to the contract, and not implicated in its breach. 

One-half of the costs of this Court, in plaintiffs' appeal, against plain- 
tiff, and the other half against the Bank of California; and in  the d e  
fendants' appeal, costs of the Court against them. 

Plaintiffs' appeal, error. 
Defendants' appeal, modified and affirmed. 
38-180 
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BESSIE E. S. FLACK v. H. M. FLACK ET AL. 

(Filed 15 December, 1920.) 

Where the court of record, having jurisdiction of the cause and the 
parties, enters judgment for an absolute divorce in the wife's favor, in 
her action. and awards the children of the marriage to her care and 
custody, it  may adjudge the defendant in contempt. or as  for contempt of 
court, in the exercise of its legal and equitable powers. for concealing one 
of the children so as  to prerent the sheriff from carrying into effect the 
order of the court, rendered a t  a subsequent term, to deliver the child to 
the plaintiff, and commit the offender to jail until he qhall desist there- 
f r o m  and give to the sheriff the information found to be within his knowl- 
edge or command, that would enable him to carry out the order of the 
court under the execution. 

2. Appeal and Error-Divorcecourts-CsntemptJudgn~ents-Orders 
-Evidence. 

Where there is no exception to the form of an order of court adjndqing 
the defendant in contempt, or as  for contempt in resisting a judgment, in 
an action wherein a n  ahpolute divorce has heen grantcd the wife with the 
award to her of the children of the marriage. nor to the wfficiency of the 
findinrs to qnstain the judement, the action of the trial judge will not be 
disturbed on appeal when there is any evidence to support it .  

Pxoc Ehn1Xc.S f o r  contempt, o r  cs  fo r  contempt. heard  before I larding,  
J., holding t h e  courts of Eighteenth Jud ic ia l  District,  a t  t h e  courthouse 
a t  Henclersonr.ille, N. C., 6 August,  1920, the  charge being t h a t  H. hf. 
Flack,  defendant, Sallie Flaclr, his  mother, etc., i n  disobedience of t h e  
decrees and orders of the  court  rnade i n  t h e  cause award ing  t h ~  minor 

children of the marr iage to plaintiff was d l f u l l y  disobeying and  ob- 
s t ruct ing and hindcriilg t l ~ p  due execution of said orders a n d  decrees in 
reference to F r a n k  Flack, minor ,  etc., a n d  so gui l ty  of contempt of 
court ,  etc. On t h e  hearing the court,  on f u l l  finding of t h e  facts,  ad- 
judged tha t  said H. 11. Flnck was gui l ty  as  charged, a n d  t h a t  h e  be  im- 
prisoned till  compliance r i t h  the orders be shown, etc. F r o m  this  judg- 
ment  defendant appealed. 

S m i t h ,  S h i p m a n  o! Arledgr for plaintifi. 
X c D .  Ray and T V .  C. Rector for defendant .  

HOKE, J. F r o m  the  findings of fact  i t  appears  tha t  heretofore, a t  J u n e  
Special Term, 1920, i n  action du ly  instituted and  t r ied i n  t h e  Superior  
Cour t  of Henderson County, before h i s  Honor,  B. I?. Long, judge, and  
a jury, plaintiff was granted a n  absolute dicorce f r o m  defendant ,  a n d  
t h e  ca re  and  custody of the  children of t h e  marriage, to  wit, Margare t  
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E. Flack and Frank Flack were awarded to plaintiff, the mother-Mar- 
garet E., being already in care and control of the mother, the order as 
to Frank Flack, then in care of defendant, was made and embodied in  
the court's decree in terms as follows: ('And i t  is further ordered and 
decreed that the sheriff of Henderson be and he is hereby directed to 
place said Frank Flack in the custody of said Bessie E. Flack, plaintiff, 
and the said defendant, IT. M. Flack deliver the custody of the said 
Frank Elack to the said Bessie E. Flack, together with the wearing ap- 
parel," etc. 

(Signed) B. F. LONG, Judge. 

That on execution duly issued from the Superior Court of Henderson 
County containing a copy of said decree and order placed in his hands, 
the sheriff of Henderson County had made diligent effort to carry out 
the orders and decrees of the court i n  reference to said Frank Flack, 
and had been unable to carry out or comply with the same by reason of 
the willful hindrance and interference of said H. M. Flack, defendant, 
the facts more directly pertinent as to the disobedience and misconduct 
of said defendant being set forth in the present judgment of his Honor 
in terms as follows: "That the trial of this case upon its merits was 
concluded on Saturday of the last week of the June Special Term, 1920; 
that after the jury had rendercd their ~ e ~ d i c t  and delivered to the court 
the issues set out in the rerord, and after the judgment had been signed, 
court adjourned for the term, which was sometime between sunset and 
dark of that day. That on Saturday morning, when the defendant H. M. 
Flack, and Sallie Flack left their home several miles in the country from 
Hendersonville, they left the boy Frank Flack, the infant son of the 
plaintiff and defendant, at  the home of H. 14. and Sallie D. Flack, asleep 
in bed, and came to court; immediately upon the return that day to their 
home, after court had adjourned and judgment had been signed, the 
said Frank Flack was taken, by the defendant, H. M. Flack, and his 
mother, or by some one acting for them and with their knowledge and 
consent, from the home of H.  M. Flack, and they have since that time 
procured that infant Frank Flack to be concealed for the purpose of 
preventing the sheriff of Henderson County from finding the said Frank 
Flack, and from executing the process of the court directing him to take 
into his custody the said infant child and deliver it to his mother; that 
the said H. M. Flack and his mother, Sallie, know where the child is, 
or if at the moment of this hearing they do not know definitely the spot 
where the child is, they have information upon which they can easily as- 
certain the location of the child, and deliver him to the sheriff of Hen- 
derson County for the purpose of carrying out the orders of the court. 
That at the time the judgment was signed decreeing the custody of said 
child to its mother the child was at the home of H. M. Flack, the defend- 
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ant in this case, and when the sheriff under process of this court de- 
manded of the defendant and his mother the custody of said child, they 
refused, and now continue to refuse, to deliver the custody of said child, 
and refused, and now continue to refuse, to give the sheriff any informa- 
tion upon which he may be able to locate said child and deliver i t  to its 
mother and carry out the orders and judgment of this court. Said H .  M. 
Flack, by reason of his refusal to deliver the custody of the said child to 
the sheriff of said county, and by reason of his refusal to give the sheriff 
information upon which he may be able to carry out the process of the 
court, is in willful disobedience of the processes and lawful orders issued 
by this court, and is resisting willfully an order and process of this court." 

Upon these facts the court, on the present hearing, adjudged that de- 
fendant was in contempt of court and d l f u l  disobedience of the decrees 
and orders in the cause and resistance thereto, and that he be impris- 
oned till compliance be shown, etc. And we are of opinion that there 
is no error in the proceedings that gives the defendant any just grounds 
of complaint. As incident to the trial of the action of divorce, the court, 
having jurisdiction of the cause and the parties, was fully empowered to 
make such disposition as to the care and custody of the children as the 
right and justice of the case might require. And as a court of record, 
having general jurisdiction of law and equity, and of the cause in  which 
the original judgment was rendered, it had on the present hearing full 
power to enforce obedience to its orders and decrees by proceedings for 
contempt, or "as for contempt," a power also recognized and confirmed 
by our statutes appertaining to the subject. Cromartie v. Comrs., 85 
N .  C., 215; Rev., 615, 684, 944, subsec. 7. 
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the order, nor is it contended that his Honor's findings are insufficient 
to sustain the judgment rendered, the objection being <hat these findings 
are not sustained by the affidavits and evidence submitted at  the hear- 
ing. On that question our decisions hold that the "action of his Honor 
will not be reviewed on appeal when there is any evidence to support it." 
Lodge v. Gibbs, 159 N. C., 66, citing Green v. Green, 130 N.  C., 578; 
I n  re Deaton, 105 N .  C., 59; Young v. Rollins, 90 N.  C., 125. The 
same position is approved in E x  parte, McCown, 139 N. C., 95. I n  that 
aspect of the matter, we have given the record very careful consideration, 
and are of opinion that the findings of his Honor are amply sustained, 
and his conclusions and judgment both of law and fact should be 

Affirmed. 
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NORTH CAROLINA ELECTRIC POWER COMPANY v. FRENCH BROAD 
MANUFACTURING COMPANY. 

(Filed 15 December, 1920.) 

1. Negligence--Joint Torts-ActionsJudgment5-Concurrent Negligence 
-Third Person-Damages. 

Where the joint and concurring negligence of two parties cause an 
injury to a third, and a recovery has been had of one of them in an action 
brought against both, the one paying the judgment has no right of action 
over, and may not recover of the other a proportionate part of the 
damages. 

2. Same-Electricity-Wire9-Insulation-Contributory Cause. 
Where a company generating electricity has supplied its customers 

therewith over high voltage and deadly wires, transformed at the cus- 
tomer's plant, to wires of harmless voltage, except for the furnisher's 
negligence in not insulating its wires; and the user had made the place 
of danger accessible by elevating a railroad track for its use a t  its plant 
with the knowledge of the furnisher, the latter may not recover of the 
former its proportionate part of the damages paid under a judgment in an 
action against it alone, formerly brought by the administrator of a de- 
ceased eleven-year-old boy whose death it has caused; and a motion as of 
nonsuit upon evidence of this character should be granted. 

CIVIL ACTION, tried before Long, J., a t  August Term, 1920, of BUN- 
COMBE, upon these issues : 

"1. Did the defendant negligently create a condition about its trans- 
former house which enabled the intestate, William Lanning, to come into 
contact with plaintiff's wires, as alleged in the complaint? Answer: 
'Yes.' 

"2. I f  so, was such negligence of defendant the primary cause of said 
William Lanning receiving injuries resulting in  death, as alleged in the 
complaint ? Answer : 'Yes.' 

"3. What damages, if any, is the plaintiff entitled to recover of the 
defendant on account of moneys paid out in the case of Lanning, admin- 
istrator, v. The North Carolina Electrical Power Company and the 
French Broad Manufacturing Company? Answer: '$1,031.60 with in- 
terest from 3 July, 1918.' 

"4. Was the plaintiff North Carolina Electrical Power Company pri- 
marily responsible and liable for the negligent killing of William Lan- 
ning, as alleged in the answer of the defendant French Broad Manu- 
facturing Company? Answer : 'NO'." 

From the judgment rendered defendant appealed. 

Mark W .  Brown for plaintif. 
Martin, Rollins & Wright for defendant. 
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BROWS-, J. This action was brought by the plaintiff for the purpose 
of recorering from the defendant the amount which the plaintiff had 
been compelled to pay out on account of a judgment previously rendered 
in the Superior Court of Buncombe County, Korth Carolina, in favor 
of J. S. Lanning, administrator of William Lanning, against the plain- 
tiff and the defendant, because of the alleged negligent killing of said 
William Lanning by the negligence of the plaintiff and the defendant. 

I t  appeared in evidence that on 14 May, 1917, William Lanning, a boy 
about eleven years of age, was killed at a transformer house maintained 
by the defendant French Broad Xanufacturing Company, at its cotton 
mill near Asheville, by contact with three electric wires maintained by 
the plaintiff to furnish power to operate defendant's mill. The admin- 
istrator of William Lanning brought suit against the plaintiff and the 
defendant, and recovered damages against both for the death of Lan- 
ning. Each of the defendants to that case had paid one-half of the judg- 
ment rendered. 

I n  the present cause the plaintiff claims that the negligence of the 
defendant mas primarily and solely the cause of the death of William 
Lanning, and in consequence the plaintiff was entitled to recover the 
amount it had paid out on account of the verdict and judgment against 
it above mentioned. 

I t  appeared from the tes t imon~ that the defendant maintained a cot- 
ton manufacturing plant situated on the east side of the French Broad 
River, a short distance east of a public highway, following the course of 
the river. That on the vest side of the defendant's mill, and on its 
premises, was a transformer house built of brick, about 10 feet wide 
from 10 to 14 feet in height and about 22 feet long; and that the roof 
of the transformer house on the west side, prior to the building of the fill 
hereinafter mentioned, was about 10 feet from the ground. That the 
plaintiff for many years had maintained three high-po~er  electric wires 
which conducted current into the defendant's transformer house at  the 
north end; that these wires came domn from a cross-arm on a pole to 
another cross-arm, about 18 inches from the transformer house, and 
were there fastened to the cross-arm; and then extended practically on a 
le-rel into the transformer honse at  a point about 14 inches from the top 
of the roof; tbat these wires were bare and uninsulated, and were sit- 
uated about 11 feet from the ground; that some 4 or 5 feet below these 
wires were low-tension electric wires which came out of the transformer 
house and were extended into the defendant's mill; that these low-tension 
wires carried a current which was not dangerous, but the high-tension 
wires of the plaintiff constantly carried a deadly current. 

I t  further appeared in evidence that several months prior to the death 
of young Lanning, the defendant began the construction of a railroad 
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sidetrack along by the west side of its mill, and immediately west of the 
transformer house. That in building this railroad i t  was necessary to 
make a fill along the side of the transformer house, and that this fill had 
been commenced several hundred feet north of the mill, and built on from 
time to time, and extended along by the transformer house, and at  the 
time of the death of young Lanning the fill had been raised to a point 
about 4 or 5 feet from the roof of the transformer house on the west side, 
and that the plaintiff's high-tension transmission wires were within 5 or 
6 feet of the earth after the fill was made. I t  further appeared that the 
defendant's officers and agents, and particularly its superintendent, Sam 
Johnson, knew of the building of this fill, and that there was some evi- 
dence that young Lanning had gotten from the top of the transformer 
house on to the  lai in tiff's uninsulated wire. There was further evidence 
to the effect that the high-tension wires were not insulated; that there 
was no fence or guard of protection of any kind to keep5persons from 
coming in contact with the mire; that the superintendent of the plain- 
tiff knew there was no protection to the wires, and knew of the public 
highway nearby; that there was a village near the place, and many chil- 
dren in  the neighborhood; and that the superintendent and other em- 
ployees of the plaintiff company frequently passed the defendant's mill. 
I t  further appeared in evidence that the plaintiff maintained a steam 
electric station immediately north of the defendant's mill, about 400 feet 
distant txerefrom, and that standing in the front doorway of the plain- 
tiff's electric power station one could see the fill at  the defendant's mill, 
and see the work going on there. 

There was abundant evidence to the effect that plaintiff's wires could 
have been covered, or some guard or protection put over them so as to ren- 
der it practically impossible for one to come in contact with them. 

The witness Woodcock, an expert, testified that these wires of the 
plaintiff, conveying 6,600 volts were uninsulated and exposed, and that 
as they came within 12 or 14 inches of the top of the transformer house, 
it was usual and ordinary with electric companies to put protection 
around such wires to guard them, and that it could have been done ; that 
this could have been done without reference to any embankment or any- 
thing of that sort. On the trial before his Honor, Judge Stacy, in re- 
sponse to the first issue, the jury found that William Lanning was killed 
by the negligence of the North Carolina Electrical Power Company; 
under the second issue the jury found that he was killed by the negli- 
gence of the French Broad Manufacturing Company. The damage was 
assessed a t  $2,000. I n  the judgment rendered it is declared that Wil- 
liam Lanning was killed by the joint and concurrent negligence of both 
companies. One-half of the judgment was paid by the plaintiff and 
the other half by the defendant. 
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We are of opinion that the motion to nonsuit should have been sus- 
tained. We doubt very much whether there is any evidence of negli- 
gence upon the part of the defendant, or any breach of duty which it owed 
to William Lanning. The construction of the railroad track and the 
embankment was essential to the prosecution of the defendant's business, 
and there is no evidence that it was done negligently or needlessly, or 
that it could have been done in any other way. The fact that i t  made 
it easier for boys to get on top of the transformer house does not neces- 
sarily make it negligence, but we assume that the verdict of the jury was 
correct and that William Lanning was killed by reason of the negligence 
of the plaintiff and the defendant. This verdict therefore established 
the fact, binding upon both parties, that both mere guilty of negli- 
gence, which concurred in causing Lanning's death. LTpon the entire 
evidence we are of opinion with Judge Stacy in his judgment that such 
negligence was joint and concurring. This being so, there can be no 
recovery over upon the part of the plaintiff for the part of the judgment 
paid out by it. The principle seems to be well settled that "Ordinarily 
if one person is compelled to pay damages because of negligence imputed 
to him as the result of a tort committed by another, he may maintain 
an action over for indemnity against the person whose wrong. has thus 
been imputed to him;  but this is subject to the proriso that no personal 
negligence of his oxn has joined in causing the injury." 

There can be no question that the plaintiff and the defendant owed 
to William Lanning the duty to protect him as far  as it mas reasonably 
possible from danger from coming in contact with those highly charged 
wires. As the wires belonged to the plaintiff, and it had control of 
+Lev . -"- ..-*..-- .--"Ll- -..?,I" : A -  J.-L-- . 
U L I G I ~ ~ ,  it W U D  UllyuGDt;VII(LVIJ 2 5  IUULU ILU U U L J ,  if i i ~ t  iliGiqe, to giix-i! h i i i  

and render them harmless as it was the duty of this defendant. There- 
fore, assuming that they are equallv culpable, there can be no recosTery 
upon the part of the plaintiff. 

I n  the case of Central of Georgia Ry .  Co. c.  Xacolz Ry. & Light Co., 
it is well said that :  '(The negligence of two persons may be truly con- 
current, even as among themselves, though the  negligence of the one be- 
gan antecedently to the negligence of the other, and may, in a greater or 
less degree, have induced i t ;  and in such cases no right of contribution 
or indemnity exists between the wrongdoers. Where two separate persons 
owe to a third person the same concurrent duty as to a particular thing, 
and by reason of the negligent failure of each and both of them to per- 
form that duty the third person is injured, and he sues only one of those 
who owed him the duty (basing his right of action solely upon the tor- 
tious state of affairs brought about by this joint and common neglect of 
duty), and recovers damages, no action over arises in favor of the person 
thus subjected to the sole liability against the other person who owed the 
same duty." 
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This question is very ably discussed by Mr. Justice Day in Union 
Stock Yards  v. R. R. Co., 196 U. S., 217: "A railroad company deliv- 
ered a car with imperfect brakes to a terminal company; both companies 
failed to discover the defect, which could have been done by proper in- 
spection; an employee of the terminal company, who was injured as a 
direct result of the defective brake, sued the terminal company alone 
and recovered. I n  an action brought by the terminal company against 
the railroad company for the amount paid under the judgment: Held,  
that as both companies were wrongdoers, and were guilty of a like neglect 
of duty in failing to properly inspect the car before putting it in use, 
the fact that such duty was first required of the railroad company did 
not bring the case within the exceptional rule which permits one wrong- 
doer, who has been mulcted in damages, to recover indemnity or con- 
tribution from another, on the ground that the latter was primarily re- 
sponsible." 

Taking the finding of the jury, as we must, to be conclusive that Wil- 
liam Lanning was killed by the negligence of both plaintiff and defend- 
ant, there is nothing in this record which tends to prove that they are 
not pari delicto as to each other,.or which takes the case out of the general 
rule that when two ~ a r t i e s ,  acting together, commit a wrongful act, the 
party who is held responsible cannot have contribution from the other 
because both are equally culpable or particepts criminis and the damage 
resulting from their joint wrong. 

The principle is laid down and fully discussed by Holmes, C.  J.,  in  
Glynn  v .  R. R., 175 Mass., 510. I n  concluding his opinion in the case 
of Union Stock Yards  v. R. R., suprn, Mr.  Justice Day says: "Both 
the railroad company and the terminal company failed by proper in- 
spection to discover the defective brake. The terminal company, because 
of its default, has been held liable to one sustaining an injury thereby." 

We do not think the case comes within this exceptional class, which 
permits on& wrongdoer who has been mulcted in damages to recover in- 
demnity or contribution from another. I n  the case under consideration, 
the   la in tiff and the defendant owed a similar duty to William Lanning, 
that is, to protect him from injury from these dangerous wires. There 
doesn't seem to be any reason that there is any difference or degree i n  
such duty. The jury has found that both failed to discharge such duty. 
We see nothing, therefore, to take the case out of the general rule. This 
is the principle which seems to be well established by the decisions of this 
Court. I n  Hodgin  v .  Public Service Co., 179 N.  C., 449, under the in- 
structions of the Superior Court the jury found the public-service com- 
pany primarily liable, but this Court set aside the finding and held that 
upon the facts the injury was caused by the concurring negligence of 
both defendants, and that there was no primary liability. I n  Ridge V. 
H i g h  Point ,  176 N.  C., 421, this question is fully considered and the 
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primary liabilitv of one of the defendants, the furniture company, was 
denied by N r .  J~cst ice  TT'olker, who said:  "We cannot s w  why in any  
phase of the evidence the defendants (town of High Point  and furniture 
company) were not jointly liable to the plaintiff for the death of her 
intestate. which was plainly caused by their united and wrongful act." 

The  same learned judge also conqidered this question in D o l ~ s  1;. R. R., 
160 S. C., 319, and declared, in substance, that  where two companies 
are jointly negligent there is no right of indemnity, and tha t  the law 
cannot recognize equities as springing from a wrong in favor of one 
who v7as concerned in  committing it. Where two or more persons have 
participated in the commission of a wrong the general rule undoubtedly 
is  that  a right to contribution will not arise in favor of the one held 
responsible by the injured pmty.  38 Cyc., 493 ;  Churchill  v. H o l t ,  131 
M a w ,  6 7 ;  Gregg 1%. W i l m i n q t o n ,  155 K. C., 24 ;  there is an elaborate 
discussion of the subject in the case of Tncowm I > .  Bonnel l ,  Anno. Cases 
1913 Q. p. 934. 
Al large number of cases are cited, and it is held that  where the in jury  

is  the result of the concurrent negligence of two persons neither has a 
remedy over against the other. I t  is also stated in the body of the de- 
cision in Tacoma 1 % .  Ronnrl l ,  w p r n ,  t h a t :  "The answer in  this case s h o w  
that  the city was guilty of negligence in maintaining its primary and 
secondary wires in a dangerous condition when they might readily have 
made them safe so that  in iurv  would not result if the wires should come " 

in contact. I f  the city had not been negligent in this respect, the acci- 
dent could not have occurred, even though the defendant i n  this action 
was negligent i n  causing the  wires to come i n  contact. T h e  concurring 
negligence of both parties, therefore. caused the injury. Under t h e  a i l -  

thorities cited the parties were in pari delicto, and neither may recover 
against the other." 

See, also, Robertson c.  Tranzmell,  83 S .  W., 258; R .  R. Co. o. Vance ,  
41  S. W., 167 ;  Sparrow c .  B ~ + o m a g e ,  S3 Conn., 2 7 ;  19 Anno. Cases, 
7 9 6 ;  Forsy th  c. R. R., 87 Pac., 2 4 ;  Telephone Co. v. Xansf ie ld  W a t e r  
Co., 179 S .  W., 389;  .Jfills v. Boston, & J f a i n e  R. R., 218 Mass., 593;  the 
decision in this last case i s  very apposite. The  Court says : "The plain- 
tiff relies upon the well recognized exception to the general rule that  there 
can be no contribution between joint tort feasors, to the effect that  a 
plaintiff may recover over against other joint tort feasors, where, al- 
though he has been negligent as  to third persons in  failing to perform 
a duty cast on him by law, he  nevertheless has acted i n  good fa i th  and 
has not participated in any wrongful conduct, has shown all the cau- 
tion which the defendant had a right to expect of him, and has relied 
upon the defendant to perform his active legal duty of due care, whose de- 
cisive and definite act of failure in this respect has exposed the plaintiff 
to liability to a third person arising from inference of law, without 
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moral guilt on the plaintiff's part and without his sharing in the wrong- 
ful cause of the injury. I t  relies upon his branch of the case in Jacobs 
v. Pollard, 10 Gush., 287, 289; Lotoell 71. Boston & Lowell Railroad, 
23 Pick., 24, 32; Gray 1' .  Boston Gas Light Co., 114 Mass., 149; Boston 
Woven  Hose & Rubber Co. v. Kendall, 178 Mass., 232. I t  is manifest, 
however, from the allegations of the plaintiff's declaration that this prin- 
ciple cannot apply, because judgment has been recovered against i t  for 
causing the death of its employee, which could only have been assessed 
in  the substantial amount alleged by reason of some degree of direct cul- 
pability on its part. For  the reasons pointed out in the earlier part of. 
this opinion, such a verdict for that cause could not have been recovered 
against the plaintiff if, as between i t  and the present defendant, it was 
free from any wrongdoing. It follows that the principal which the plain- 
tiff invokes as the ground of its right to recover has no application to 
the  facts disclosed by its declaration." 

Another very pertinent case is Central of Georg<a R. R. Co. v. Macon 
R., etc., Co., 71 S .  E., page 1076, where i t  appeared that the defendant 
company maintained wires in the railway company's yard to supply 
light. An electric wire was fastened on the coal chute, the apron of 
which was lowered by a steam cable. The wire sagged against the cable 
and because the insulation either had become worn or was originally in- - 
adequate, the current leaked from the wire to the cable, an employee of 
the roalroad company coming in contact with the cable received a shock 
which killed him- this empl&ee sued the railway company for damages 
and recovered; the railroad company then brought suit against the elec- 
tric light company for indemnity or contribution. A j u d p e n t  of non- 
suit in  the case was affirmed on appeal. 

This decision seems to us to be conclusive of the matter here involved. 
I t  is useless to multiply authorities to support a principle so generally 

recognized. 
There is only one ground of negligence imputed to the plaintiff in the 

Lanning case, and that is a failure to properly guard its dangerous wires. 
This was a primary duty which could not be shifted to this defendant, 
and which the plaintiff failed, according to the verdict of the jury in  the 
Lanning case, to discharge. The failure to discharge this duty was the 
concurrent cause of Laming's death, to say the least, and there is no 
reason why the sole liability should be imposed upon this defendant. 
The liability of the plaintiff to the defendant upon the counterclaim, 
in which the defendant seeks to recover from the vlaintiff the half of the 
judgment paid out by the defendant, is foreclosed by the verdict of the 
jury on the fourth issue. We find no assignment of error which brings 
before us the duty of reviewing the rulings of the court upon that issue. 

The motion of the defendant for judgment of nonsuit is allowed. 
Reversed. 
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S. B. HEMPHILL v. LILLIAN W. GAITHER. 

(Filed 15 December, 1920.) 

1. Arbitration and Award-Brbitrators-Named in AlternativeFraud. 
Where, under a writing agreeing that I., C., or N. go upon the land and 

locate and establish the dividing line in dispute between the parties, the 
submission to arbitrate is to any one of the three designated persons; and 
where one of them acts, going upon the land for the purpose, with the 
parties to the agreement, and with their acquiescence establishes the line, 
they are concluded by the award so made, in the absence of fraud, irregu- 
larity, or conduct upon the part of the arbitrator which mill avoid the 
award. 

2. Same-Burden of Proof-Evidenc~Instructions. 
The burden of proof is on the defendant in the action to show fraud 

in an award set up in the complaint, and, upon conflicting evidence, a 
peremptory instruction thereon to answer the issue as to the plaintiff's 
being estopped in his favor, is reversible error. 

CIVIL ACTION, tried before Webb, J., at June Term, 1920, of BUN- 
COMBE, upon these issues : 

"1. I s  the plaintiff estopped by the report of J, hl. Carver from claim- 
ing that part of said land shown on the court map by the lines 1 to 2, 
2 to 3, 3 to 4, 4 to 5, 5 to 6, and 6 to 1 ? Answer: 'No.' 

"2. I s  the plaintiff the owner of the land described in the complaint 
and shown on the court map by the lines A to B, B to C, C, to D, D to E, 
and E to d ! Answer : 'Yes'." 

From the judgment rendered the defendant appealed. 

Mark W. Brown for plaintif. 
Fortune & Roberts, Frank Carter, George A .  Shuford for defendant. 

BROWN, J. The complaint alleges a cause of action for the removal 
of a cloud from the title of land, but the controversy had to do only with 
a strip some ten or twelve acres in extent claimed by both parties under 
their contentions as to the proper location of the common boundary of 
their adjoining holdings. The answer alleged inter alia the defense of 
estoppel by arbitration and award. This defense was attacked in  the 
plaintiff's reply by allegations of mistake and fraud in  both the submis- 
sion and award. 

The court instructed the jury that upon all the evidence the plaintiff 
is not estopped from asserting his rights in this case, and if the jury 
should believe all the evidence they should answer the first issue WO." 
To this instruction the defendant excepted. 

We are of opinion that the exception is well taken. 
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I t  is first claimed that the arbitration is void on its face. The sub- 
mission was in writing and reads as follows: 

North Carolina-Buncombe County. 
Whereas, a disagreement has arisen between the parties hereto as to 

the location of the dividing line between the said parties, and whereas 
the said parties are desirous of settling said disagreement and location 
said line. 

Now, therefore, i t  is agreed by the said parties that 0. L. Israel, J. M. 
Carver, or C. 11. Neil, County Surveyor, shall go upon the lands of the 
said parties and locate and establish the dividing lines between said par- 
ties and that the line so established by said surveyor shall be the perma- 
nent line between said parcies. Witness our hands and seals, this the 
........ day of May, 1918. 

S. B. HEMPHILL, [SEAL.] 

LILLIAN GAITHER, [SLL.] 

Witness : TELITHA HEMPHILL. 

I t  appears that the two arbitrators, Neil and Israel, did not act, but 
that Carver did. The submission was not to all three, but to either one. 
I t  appears in evidence that Carver acted and that both parties were pres- 
ent and recognized his right to act. 

We are of opinion that the submission was not void on its face. 
The submission to arbitration being sufficient in form as well as the 

award made in pursuance thereof, i t  follows that i t  is binding upon the 
plaintiff and is sufficent to prevent a recovery unless successfully assailed 
for some fraud, irregularity or conduct upon the part of the arbitrator 
which will avoid the award. The burden of proof was upon the plaintiff 
to produce this evidence and to satisfy the jury of its truth. The de- 
fendant offered evidence in support of her plea. I t  was testified by the 
arbitrator and three other witnesses that the award was duly made and 
that the result was reached by the arbitrator was freely accepted by both 
parties and that the plaintiff expressed himself as satisfied therewith. 
The evidence was not all one way and the peremptory instruction of the 
Court was erroneous. Smith v. Holmes, 167 N. C., 561. 

There must be another trial. 
New trial. 



606 IN THE SUPREME COURT. [ l a 0  

GOLDIE HENXIS v. CECIL F. HENNIS 

(Filed 15 December, 1920.) 

1. Summons- S e r v i c s  Process- Clerks of Cour tCour t s -F ind ings -  
Appeal and Error-Actions. 

Where the clerk of the court has refused defendant's motion to dismiss 
plaintiff's action for divorce, made on the ground that the summons had 
been issued less than ten days from the time set for its return, finding the 
fact to the contrary, which was affirmed by the trial judge on appeal, such 
findings are not reviewable in the Supreme Court on appeal thereto, and 
the action of the lower court will be affirmed. 

2. Divorc+Marriage--Alimony-Attorney and Cl ientAt torney 's  Fees. 
Where the allegations of the complaint are sufficient under the terms 

of our statute, Rev., 1566, and are found to be true and sufficient by the 
judge of the Superior Court. in the wife's action for divorce, a mmsa et 
thoro,  the court may leare open the charges made by each of the parties 
against the other, and award alimony pendente l i te ,  including reasonable 
attorney's fees, taking into consideration the circumstances of the case. 

3. Same--Appeal and Error-Court's Discretion. 
The question of the amount allowed, in proper instances, by the Superior 

Court judge to the wife, in her action for divorce a mensa et  thoro,  is ad- 
dressed to his sound judgment and discretion, and not reviewable on 
appeal, unless his discretion is abused. 

BPPEAL by defendant from Long,  J., on 3 August, 1920, from BUN- 
COMBE. 

This is  an  action for divorce, which comes here by appeal from an  
order made upon motion by the plaintiff for  alimony and counsel fees. 

PIoiCtiff T;i!!f.;! a'-,azdor,ment of her bF the defeiidali wi&- 
out just cause, cruel treatment, failure to support, and other matters in 
aggravation, and, among them, tha t  he left her without any means for 
her  support, and that  she had none of her own. 

Defendant denied all her allegations, except the one as to their mar- 
riage, and charged the plaintiff' with adultery. 

The  judge left open the charges made by each of the parties against 
the other, but, for  the purpose of passing upon the motion, found the 
following facts: "The court finds the allegations in  the complaint to be 
true, and to the extent that plaintiff is entitled to a divorce a mensa e t  
thoro, unless otherwise found hereafter. Exactly how much property 
the defendant has, the court is unable to say with definite certainty, but 
the court does not find that  he has property of considerable value; tha t  
h e  is  a man who can earn, and ought to earn, a good salary; and the 
court finds that  he himself abandoned his wife and without providing 
her  with adequate support, and tha t  she is in need of funds for  her  own 
support and for funds to employ counsel i n  the litigation now pending 
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between herself and her husband." The court thereupon ordered that 
defendant pay to plaintiff $100 on 12 October, 1920, to meet her imme- 
diate necessities, and $50 on the twelfth day of each month thereafter, 
all as alimony pendente Zite, and $150 as counsel fees in this litigation. 
Defendant appealed. 

C*eor,qe S. Reynolds and Marcus Erwin  for plaintiff 
J .  H.  FoZger for defendant. 

WALKER, J., after stating the case: The defendant moved to dismiss 
the action upon the ground that the summons was issued less than ten 
days before the time set for it's return, but this matter was first heard 
by the clerk, who found as the fact that the summons was issued ten 
days before 22 January, 1920, which was the return day, and thereupon 
he overruled the motion to dismiss, and defendant appealed to the Supe- 
rior Court, where the judge affirmed the action of the clerk, and after- r 
wards, the defendant, having failed to further appear and file answer, al- " 
lowed him time to plead, and the defendant afterwards filed his answer. 
There was no error in this ruling of the court. We must take the facts, 
as found by the clerk, and affirmed by the judge, to be true, as they are 
not reviewable here. Coharie L .  C'o. v. Buhmann,  160 N .  C., 385. 

The court having found that the allegations of the complaint are true, 
we can discover no error in  it's order providing for alimony pendente 
lite and counsel fees. The case comes directly and expressly within the 
terms of the statute, Revisal of 1905, see. 1566, which are, that where 
i t  shall amear  to the court that the facts set forth in the comnlaint are 

L A  

true and entitle her to the relief demanded th'erein, and it further ap- 
pears that she has not sufficient means wherein to subsist during the 
prosecution of the suit, and to defray the necessary and proper expenses 
thereof, the judge may order the husband to pay her such alimony dur- 
ing the pendency of the suit as shall appear to him just and proper, hav- 
ing regard to the circumstances of the parties. The plaintiff applies for 
divorce a mensa, and sets forth sufficient facts in her complaint which, 
if finallv found to be true. will entitle her to the relief for which she 
prays, and the judge finds her allegations to be true, and that she has 
not sufficient means whereon to subsist during the prosecution of the suit, 
and to defray the necessary and proper expenses thereof. This entitles 
her to alimony, as ordered by the judge. Lea z). Lea, 104 N.  C., 603; 
Lassiter v. Lassiter, 92 N.  C., 130; Allen v. Allen, (a t  this term) ; and 
also Medlin v. Medlin, 175 N.  C., 529, where this question as to alimony 
is learnedly and exhaustively discussed by Justice Hoke, and previous 
erroneous decisions corrected or overruled.. 

The amount to 'be fixed for alimony and expenses of suit is within the 
sound judgment and discretion of the court, and the order in respect 
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thereto is  not  reviewable by  this Cour t  i n  t h e  absence of gross abuse, 
which does not  appear  i n  this  record. N o o r e  v. Moore, 130  N. C., 333 
(8. c., 131  N. C., 374) ; B a r k e r  v. Barker ,  136 N. C., 316;  Allen v. Allen, 
supra.  

T h e  law m a y  prove to be harsh  i n  some cases, f o r  it m a y  t u r n  ou t  
t h a t  the husband was  wholly i n  the  r ight ,  a n d  the  wi fe  wholly i n  the 
wrong, but he  must submit t o  th i s  apparen t  injustice wi th  patience, h a r d  
though i t  m a y  be, f o r  the  law so declares. 

X o  error. 

ALLEX BROTHERS V. RALEIGH SAVINGS BANK AND TRUST CON- 
PANY, EXECUTOR OF B. GRIMES COWPER, DECEASED, ET AL. 

(Filed 24 December, 1920.) 

1. Waiver - Contracts - Writ ing - Expenditures for Improvements on  
Lands--Principal and  agent-Division of Profits. 

Under a contract for the sale of lands for a present consideration paid 
by the sellers to the owner, with provision for a n  expenditure of a certain 
sum for improvement, to be increased on mutual agreement between the 
parties, i n  writing, the question of the waiver of the writer is one of 
persona! privilege to be exercised by the owner, and to be shown as  a 
matter of fact by the evidence, that  he intended to relinquish this right by 
words or by acts calculated to induce the seller t o  believe that the owner 
had abandoned his right to require a written agreement as  to such in- 
creased expenditure. 

2. S a m e P a r o l  Agreements-Acts and  Conduc tCons idera t ion .  
A c u u i ~ a c ~  f o r  rile saie of lanu, alter expressing a present consideration 

to be paid the owner, provided for an expenditure of $20,000 for improve- 
ments before a distribution of profits between the owner and his selling 
agents, and such further sum for development of the lands if agreed upon 
in writhg. A parol agreement was made a s  to a further and much larger 
expenditure for such improvements, to the total amount of $204,000, with 
the knowledge and acquiescence o f  the owner: Held, a waiver by the 
owner of the requirement of a writing for the further expenditure, which 
must be paid before the distribution of the contemplated profits, allowing 
the owner to retain as  a priority the sum of money paid him a s  the 
consideration for making the original contract of sale. 

3. S a m s E x e c u t o r s  a n d  Administrators-Personal Representatives. 
The waiver by the owner of lands, requiring a consent in writing, for 

improvements on the land by his selling agents, beyond a certain sum 
specified in the contract, is  binding upon his executor, or personal repre- 
sentatives, after his death. 

CIVIL ACTION, instituted i n  t h e  superior  Cour t  of WAKE b y  Allen 
Brothers, a copartnership, composed of Danie l  Allen, F r a n k  Allen, a n d  
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W. G. Allen v. The Raleigh Savings Banks & TrGst Company, executor 
of the estate of B. G. Cowper, and Mary Grimes Cowper and Bryan 
Grimes Cowper, it being agreed by all parties that matters of law and 
fact might be determined by the court, the matters at  issue were heard 
by Kerr, J., at chambers a t  Warrenton, North Carolina, on 14 November, 
1920, and upon motion of the'counsel for the plaintiffs, judgment herein 
filed, was signed by the court. From the action of the court in  signing 
the judgment tendered by the plaintiffs the defendants appealed. 

The following is the judgm'ent rendered : 

This cause, coming on to be heard, and being heard by Honorable John 
H. Kerr, Judge, holding the courts of the Seventh Judicial District, 
there being present Bryan Grimes Cowper and John H. Boushall, trust 
officer of The Raleigh Savings Bank & Trust Company, one of the de- 
fendants herein, representing the defendants to this action, and Albert 
L. Cox, counsel for the plaintiff, and Daniel Allen, of Allen Brothers, 
the plaintiff herein; and it appearing to the court and being found as a 
fact by the court that all parties to this action consent to all matters of 
law and fact being determined by the court, the parties hereto waived 
trial by jury, i t  is by the court found as a fact that B. G. Cowper and 
Allen Brothers had consented and agreed together to change and amend 
sections 4, 8, 14, and 19 of the contract entered into on 12 August, 1919, 
by and between B. G. Cowper and Allen Brothers, so as to eliminate from 
said contract any limit upon the funds to be expended in the develop- 
ment of the lands described in said contract, and that in lieu of the said 
limit of $20,000 prescribed in the said sections above recited, that such 
improvements should be made and such moneys expended in the develop- 
ment of said property as might be found necessary by the parties to said 
contract. And i t  is further found by the court as a fact that said sec- 
tions 4, 8, 14, and 19 were eliminated by the said B. G. Cowper and 
Allen Brothers, in so far  as they limited the expenditures of moneys for 
the development of the said land, and that by and with the consent of 
B. G. Cowper, $204,000 has been expended in improving and developing 
the lands of B. G. Cowper, described in said contract, and that said 
moneys were so expended under an agreement between the said B. G. 
Cowper and the said Allen Brothers, that the expenditures so made 
should be a charge against the property, and should be paid before any 
distribution of profits was to be had, as contemplated in  accord with the 
terms of the contract. 

The court finds further that B. G. Cowper is dead, and that under 
the terms of his will the said Raleigh Savings Bank & Trust Company 
has qualified and is acting as his executor, and is empowered to carry out 

39-180 
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the prorisions of said contract, abore referred to, and that Mary Grimes 
Cowper and Bryan Grimes Cowper, its co-defendants, are the only heirs- 
at-law and devisees under the will of the said B. G. Cowper, deceased. 

I t  is therefore ordered, adjudged, and decreed that the contract origi- 
nally made between the plaintiff and B. G. Cowper be reformed, so as to 
eliminate therefrom the limitation of $20,000 on the costs of develop- 
ments and improvements as shown in paragraphs 30s .  4, 8, 14, and 19 
of said contract, and to permit settlement on the basis of the expendi- 
tures actually made and to be made in thP development of the said lands 
referred to. (Signed) JOHR H. KERR, 

Judge Holding Court Seventh Judicial District. 

A. L. Cox for plaintifs. 
.John H.  Boushall for defendant,?. 

BROWN, J. I t  appears from the findings of fact that on 12 August, 
1919, B. G. Cowper and the plaintiffs, Allen Brothers, entered into a 
contract with reference to the derelopment of property belonging to the 
said Cowper, known as Fairview Farm, a copy of which contract will 
appear as an exhibit attached to the complaint in this action. 

I n  this contract it was provided that the limit of expenditures for the 
derelopment of the property should be $20,000, unless a larger expendi- 
ture was approved in writing by both parties. During the lifetime of the 
said B. G. Cowper and subsequent to the execution of the contract, much 
more than $20,000 was spent in the development of the said property, 
this being done with the knowledge and consent of the said B. G. Cowper, 
-" ...-- 2 2 - -  - 2 .  , 2  7 -7 

wua 1~~~~~ *a d. A ~ L L  uy tlue court  below. Lne requirement that con- 
sent to the increase of the expenditures should be put in writing was 
not complied with, prior to the death of the said Cowper. 

I t  was found as a fact by the court below that the increased expendi- 
tures were consented to by B. G. Cowper, and i t  was directed that the 
contract be reformed to such an extent as to permit the consideration 
of the actual cost of expenditure for the improvements i n  the division 
of the proceeds of the sale of the property mentioned in the contract. 

The written contract referred to contains the following clause: "That 
should owner, (Cowper) and seller, (Allen) decide that i t  would be ad- 
visable to make additional expenditures in the development of said prop- 
erty in excess of the $20,000 hereinbefore provided for, such additional 
development may be made upon mutual consent in writing and the addi- 
tional cost of said development shall be taken care of in the same man- 
ner as is hereinbefore provided for discharging said $20,000." 

The only point presented by this appeal is as to whether there could 
be and was a waiver by the testator B. Grimes Cowper of the stipulation 
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i n  the contract that consent to the increased expenditures for developing 
the property should be in writing. 

We have no hesitation in holding that the stipulation could be waived 
and the judge of the Superior Court has found as a fact that the testator 
personally knew of and consented to the increased expenditures as being 
necessary for the proper development of the property. I n  law such con- 
duct constituted a waiver and the testator would be estopped from after- 
wards objecting to the increased expenditures. The law would not al- 
low him to perpetrate a fraud, and doubtless he would not have desired 
to do so. 

To constitute a waiver it must appear that there mas an intention to 
relinquish the right or there must be words or acts calculated to induce 
the plaintiffs to believe that the testator had abandoned his right to re- 
quire a written agreement as to such expenditures. 

Waiver is usually a matter of personal privilege and must be made by 
the person whose rights are affected. .Waiver is a matter of fact to be 
shown by the evidence, 40 Cyc. 267; Parsons v. Lane, 97 Minn. 98. 

The usual manner of waiving a right is by conduct or acts which indi- 
cate an intention to relinquish the right. The binding effect of a waiver 
is founded upon the doctrine of estoppel. 

The court finds as a fact that "Sections 4, 8, 14, and 19 of the contract 
were eliminated by said B. G. Cowper and Allen Brothers, in so far  as 
they limited the expenditures of moneys for the development of the said 
land, and that by and with the consent of B. G. Cowper $204,000 has been 
expended in improving and developing the lands of B. G. Cowper, de- 
scribed in said contract. and that said monevs were so ex~ended under 
an agreement between the said B. G. cowpe; and the s a i d l ~ l l e n  Broth- 
ers, that the expenditures so made should be a charge against the prop- 
erty and should be paid before any distribution of profits was to be 
had." This, of course, means that the $1,000 purchase price has priority. 

No one will be permitted to take advantage of his own wrong. The 
testator consented to these greatly increased expenditures and the land 
received the benefit of them. His  acts are binding on the executor and 

u 

devisees and they must abide by them. 
The judgment of the Superior Court is 
Affirmed. 
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EARL BUTNER, BY HIS KEXT FRIESD. L. B. BUTXER. V. BROWS 
BROTHERS LUMBER COMPANY. 

(Filed 24 December, 1920.) 

1. Employer and  Employee--Master a n d  S e r v a n t T h i r d  Persons-Minors 
-Infants--Safe Place t o  W o r k - ~ e g l i ~ e n c e ~ v i d e n c e - N o n & i t  
Trials-Invitation. 

Among other machinery in  its woodworking plant, the defendant had 
an edging machine of standard kind in good order, with the cogwheels 
moving the carriage covered by metallic hoods in the usual manner, pro- 
tecting the employees working thereat in the manner therein required of 
them, under the rules of the company, children were forbidden to come into 
the mill, with notices placed in the mill to give sufficient notice thereof; 
that plaintiff, a bright lad of eleven years of age, mas sent to the mill by 
his father to get some of the edging placed on the outside of the mill, 
forbidding the son to enter the mill, which had also been forbidden him 
by the supervising officers of the mill; that  upon the invitation of a 
worker a t  the edging machine, a lad of about sixteen years of age, and 
in the absence of other employee, the plaintiff entered the mill to get his 
edging from around the machine, and his clothes caught in the cogs, caus- 
ing the injury alleged, while he was in  a dangerous position not required 
by the operation of the machine: Held,  in the absence of evidence suffi- 
ciently definite to show an abrogation of the rule, the invitation and 
direction of the employee, having a definite work to perform as a laborer 
a t  the edger, was not within his authority to bind his principal, the 
defendant, and the evidence is insufficient to show negligence on the part 
of the defendant; and a motion as  of nonsuit thereon should have been 
granted. 

2. S a m e D u t y  of Employer. 
m r .  I.-+- - C  -- ,--ln=n- t -  f - r m i n k  h i o  nmnlnvno 2 a a f n  n l a r n  tn 
LUC U U L J  " L  L L Y  CLYpIVJL.. *" *L.--*-- i--. -I-r r - - - -  

a t  a power-driven machine, in this case an edger in a woodworking plant, 
does not extend to an outsider has entered the shop, forbidden, whose 
clothing has caught in the cogs of the machine, causing the injury for 
which he seeks damages in  his action. 

CLARK, C. J., dissenting. 

CIVIL ACTION, t r ied before Harding, J., and a jury, a t  August  Special 

Term,  1920, of YANCEY. 
T h e  action i s  to  recover damages for  physical injur ies  caused b y  alleged 

negligence of defendant company i n  not  properly safeguarding its ma- 
chinery and i n  permit t ing plaintiff, a child twelve years  of age, o r  lit t le 
over, to  go about same whereby h e  was caught  i n  the cogs of certain 
portions of  the machinery a n d  receired pa infu l  a n d  permanent  injur ies  
t o  plaintiff's great  damage. There  was  denial  of liability by  defendant 
a n d  on  issues submitted, t h e  jury rendered a verdict fo r  plaintiff assess- 
ing h is  damages. Judgment  on  verdict and  defendant  company excepted 
and appealed. 
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Charles Hutchins and A. Hall Johnson for plaintiff. 
Watson, Hudgins, Watson & Pouts for defendant. 

HOKE, J. On careful consideration, we are of opinion that no liability 
has been established against defendant company, and the motion for 
nonsuit should have been sustained. There was evidence tending to show 
that in March, 1918, plaintiff, a bright boy, then about 12 years of age, 
had his arm caught in the cog-wheels of an edging machine in the lum- 
ber mill of the defendant company and had it crushed so that i t  had to 
be amputated, that this machine was in  the shape of a long table, on 
whichthere was a carriage propelled by a gearing of cogwheels a t  the 
side of the table and on this carriage the lumber was moved forward 
through the machine, cutting off the edges as the term imports. The 
foreman usually stands at the front, feeding the machine or guiding 
the lumber as i t  goes through, and at  the other end another man or boy 
with the duty of tailing the edger, and when the lumber has passed 
through it goes on to the trimmer table, about 20 feet beyond, and the 
edgings are thrown into the hog or off to the side of the machine so as 
to keep the same clear. That the machine in question was a standard 
machine in good order and the cogwheels which moved the carriage were 
covered by metallic hoods going two-thirds of the way down in the usual 
manner of such coverings and affording ample protection to any em- 
ployee engaged in  operating the machine or working about it, and the 
only way to get caught, as stated by several witnesses, was to "come up 
under it." There was also full testimony on the part of the defendant 
that by the rules of the company and its managers children were for- 
bidden to come within the mill, notices to that effect being placed gen- 
erally about in the mill in places likely to give warning, and they were 
never allowed in the mill except when they slipped in. That on the oc- 
casion in question, Corliss Rishell being the edger or foreman in charge 
of the machine, and Joe Rishell, an ordinary laborer, about 16 or 17 years 
of age, acting as tailer, the plaintiff was sent by his father to the mill 
to get some of the edging for the purpose of doing repairing about his 
lot, and which were to be obtained on the outside of the mill where they 
were usually placed when sold or given away, and both father and son 
testified that the father had instructed the plaintiff on no account to go 
i n  the mill for the edgings. And speaking to the fact of plaintiff being 
in  the mill and about the machine at  the time, Corliss Rishell, the fore- 
man as stated, but now in the employment of others in  the State of Penn- 
sylvania, testified as follows: "In March or April, 1913, this boy, Ear l  
Butner, came to Brown Brothers' sawmill at  Eskota where I was work- 
ing. H e  came after some edgings. I told him particularly and emphati- 
cally not to come in the mill while it was being operated. There was no 
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room for him there. He was in the way. I told this boy, plainly and 
emphatically, and he kneT what I said and understood me, that he was 
not allowed on the mill, and should not be there while the mill was run- 
ning. He  obeyed my orders at first for a period of about ten minutes. 
Then when I was away from my regular place for a few minutes, he 
came back in and went in under a string of live rolls and got his arm 
hurt. The first thing I knew of this was .that I heard him holler. I 
thought at first that his coat was caught, and I went over to see if I 
could help him out. We then discovered the accident and had him re- 
lieved as quick as possible. The boy could not possibly have gotten in- 
jured in the cog gears if he had been standing up. These cog gears were 
protected by metal corerings. The boy got down under them in viola- 
tion of the instructions that I had given him." This testimony, how- 
e~-er, was denied by the plaintiff, who after saying that his father had 
told him not to go in the mill. testified that he went in on the invitation 
of Joe Rishell, tvhe tailer.  he circumstances more directly revelant be- 
ing given in his own language as follows: "The day I lost my arm I 
went in to get some strips at  the edger machine where Joe Rishell was 
working; he was between 16 and 17 years old. I was going down the 
road and Joe Rishell came to the door of the mill and motioned for 
me to come up and I could not hear what he said for the mill was go- 
ing. H e  told me to go in and get the strips out, that he was busy and 
could not help me turn but would help after a while if he got time, and 
I went in there. The war I went the edger was 50 feet from the door. - 
I know where the edger machine was for I had been in there before; 
I do nbt know that I had ever seen Joe Rishell at the edger machine 
hpforp h11t T h ~ r l  wen n t h w  mFin t h m ~  T h e  edger W R Q  r n n n i n g  nnd to 

get the strips I had to go in between the roller bed and the hog. Joe 
Rishell told me to go in there and get them, and I went in there and 
threw out 8 or 10 strips and went to pull out another one and it hung, and 
I jerked at it and my arm came back and caught in  the cogs and ground 
i t  off." From this the testimony chiefly relevant and controlling as we 
view the case, it appears that the machine, a standard one, was in good 
shape, that the cogwheels were covered two-third of the way down the 
usual way and affording protection to the employees called on to operate 
or work about i t  in the course of their employment, that the plaintiff, a t  
the time, was in  the mill against the will of the owners or of any em- 
ployee who had authority or duties give him a position of any signifi- 
cance and certainly without their knowledge or consent. The boy him- 
self testifying that he didn't see any of the owners or Corliss Rishell, 
the foreman, that morning, and under such conditions, if responsibility 
for the injury could be fixed upon the defendant a t  all, i t  must be by 
reason of the invitation or direction of Joe Rishell, the laborer, for the 
plaintiff to come in and get the edgings for himself. Joe Rishell, as 
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shown, was a lad 16 or 17 years old, an ordinary laborer in the mill 
who had a definite task given him to do-that is to keep the machines 
clear of lumber passing through and the edgings that were cut from it. 
So far as appears, he had no authority to invite anyone into the mill 
contrary to the rules of the company, nor did he have any right to dis- 
pose of these edgings to outsiders, and in such case our decisions are to 
the effect that liability may not be imputed to the owners and proprie- 
tors by reason of his speech or conduct on this occasion, the same being 
entirely outside of the course and scope of his employment. I n  Dozier, 
Admr., 157 N. C., p. 324, a lad 10 years of age was invited or permitted 
by the driver of a team, an employee, to ride with him. I n  a runaway 
the boy was killed and recovery against the owner of the team was de- 
nied. The decision being as follows: "The master is not responsible 
for the negligent acts of the servant employed for the ordinary duty of 
driving a team of mules hitched to a wagon for the purpose of hauling 
lumber, in causing an injury to one whom, in the absence of the master 
and without his knowledge, express or implied, he had permitted to 
ride on the wagon loaded with lumber; for such acts are beyond the scope 
of the servant's employment, and not done in  furtherance of the duties 
owed by the servant to the master." A similar application of the prin- 
ciple had been previously made in  Marlowe v. Bland, 154 N. C., 140, 
where the proprietor directed a hired man to cut and pile the corn stalks 
in  a field on his farm, and having given this specific direction, went off 
with a load of lumber, the employee having cut and piled the stalks as 
directed, concluded he would burn them, and the wind rising, the sparks 
were carried to a nearby woods of another owner, setting the same on 
fire and doing considerable damage. Here, too, the liability on the part 
of the employer was denied, the court in the opinion saying in  part:  
"As a general proposition, the duty of a hired man is to do what he is 
told, and in  this instance he was directed to do a definite, specific thing, 
importing no menace to any one, and after completing the work that was 
given him to do, he goes on of his own motion and does something else, 
engages in an act which is not infrequently a source of danger to neigh- 
bors, and does i t  under circumstances amounting to a negligent wrong 
and causing substantial pecuniary injury"; and the decision denying 
recovery was stated as follows: "When the master has given direction 
to his servant, a 'hired man,' to cut and pile cornstalks in his field, which 
was done by the servant, and then, without direction from the master, 
and in  his absence, he set fire to the stalks, which caused sparks to be 
carried by the wind, which set fire to and destroyed plaintiff's property, 
the doctrine of respondeat superior does not apply, the thing the master 
ordered his servant to do being harmless in itself, and there being no 
express or implied authority given the servant to burn the stalks, which 
alone caused the damage complained of." Similar rulings has been 
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made in many other cases with us on the subject, and the authorities else- 
where are in very general support of this position. Sawyer v. R. R., 142 
N. C., 1; Vassor v. R. R., 1-12 N. C., 68; Daniel v. R. R., 136 5. C., 517; 
Hozce 1 . .  N~zumarcA, 94 Mass., 49 ; Stone 11. Pugh, 115 Tenn., 688 ; Schul- 
witz v. h m b e r  Co., 126 Nich., 559; Kiernan v. Ice Co., 74 N. J. L., 
175 ; Wood on Master and S e r n n t ,  see. 279 ; 26 Cyc., pp. 1528-1533. We 
are not unmindful of e~idence on the part of the plaintiff tending to 
show that children were often seen playing in defendant's mill, and that 
one witness testified that he had seen children 'getting out strips just 
where Earl  got hurt.' So far as playing in the mill is concerned, there 
was no evidence that they ever played in this particular locality, which 
was somewhat inaccessible, being protected by the placing of the ma- 
chines and, furthermore, and as a complete answer to any such position, 
the plaintiff was not injured while he was playing, but on his own testi- 
mony, says he was in there at work on the invitation of Joe Rishell. 
And as to the testimony of children being seen there getting out strips, 
the custom was shown to be for the strips, or edgings, to be thrown on 
the outside and the statement of the exception referred to is entirely 
too indefinite and infrequent to fix the employer with knowledge that 
their customs and rules were being departed from and violated, in the 
present instance, and eren if the cogs should have been more completely 
co~rered in the performance of defendant's duty towards its employees, 
as suggested further for plaintiff, such a duty would not arise to plain- 
tiff. who vras in the mill at the time contrarv to the rules and without 
the knowledge of the owners, and against his father's instructions, work- 
ing about the machine, on the invitation of a laborer who had no right 
tc mix-0 . - i t  - - , . n n r l  .-A - n-how . . -- - - - p n g i t i n ~  2 . ~ 4  cl_iJ.ties, 5 5  we have endearo rd  to 
show, were not such as to render his employer in any way liable for his 
acts on the facts as presented. 

This will be certified that the judgment and verdict be set aside and 
the cause dismissed as on the motion of nonsuit. 

Reversed. 

CLARK, C. J., dissenting: I t  needs no authority to sustain the proposi- 
tion that on a motion for nonsuit the Court should consider the evidence 
only in the aspect most favorable to the plaintiff and with the most 
favorable inferences that the jury can draw from the evidence, for reason 
that the jury whose sole province it is to weigh the evidence, or to draw 
inferences therefrom, might take that view. 

Applying this familiar and just rule, the defendant company operated 
a large band sawmill which, besides the large band saw, had four sets of 
saws running-seven saws in one set. four in another, eleven in an- 

'2 

other, and one in the other. There were two sets of live rolls and two 
others. Nearby was the mill village where the employees of the mill 
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lived close around the mill. I n  this village there were forty young 
boys, and it was the custom of the boys to play in the mill and around 
the saws, cogs, and rolls above mentioned, and it was not only the cus- 
tom for the children to play in the mill, but to go near the dangerous 
machinery and get strips of wood that had 'been sawed off and carry 
them home. The defendant not only permitted the children to play in 
the mill and to come there for strips, but also employed children at work 
in the mill under the statutory age, among them this plaintiff, as was 
testified to by the president'of the defendant. One of the witnesses for 
the defendant (McMahan) testified that he had seen children in the 
,mill, had never seen them ordered out; that he had seen them come in, 
pick up and carry away strips; that i t  was not unusual for children to 
go between the machines, and that there were no printed notices for the 
children to stay out. Another witness testified that he had workcd in 
the mill, that he repeatedly saw children there; that no one ran them 
out; that there were no orders to keep them out; that they came to get 
strips and "when these were not thrown out for them, they would go 
where the plaintiff got hur t ;  I have gone there myself, and hare seen 
other children go there for strips." ETe added that he was under 14 at  
the time of the trial and that he had worked in the mill two years pre- 
viously. Dan Hunnicutt testified to the same effect; also Carl Robert- 
son, who testified that he was an employee in the mill when hr was 13 
years old. 

The plaintiff, a boy 11 years of age at the time of the injury, went to 
the mill that day to get some strips which the mill superintendent had 
agreed with the plaintiff's father to have thrown out. The plaintiff 
testified, and his testimony must be taken as true on this motion, as well 
as the above, that the mill was running, and that the man who was run- 
ning the edger where these strips were thrown off, called him in and told 
him to go and get the strips out, that he was too busy and could not help 
him. And he (the plaintiff) being used to going into the mill, did not 
think that there was any danger in going where he was told, and went 
in  to get the strips; that the strips were lying beside the machine, and 
as he stooped down to pick them up his sleeve was caught in  the cogs 
and his arm being drawn in, was ground off above the elbow; that they 
had to stop the machine and take it apart to get him out; that he was 
sent to the hospital, where his arm was amputated near the shoulder. 

He also testified that he had been in the habit of playing in the mill 
for a long time and that he had been going there a long time to get strips; 
that nobody had ordered him out of the mill; that he and the other chil- 
dren were allowed to play there, and liked to do so, and that no one 
had ever warned him of any danger being incident to the machinery 
there operated. 
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The cogwheel in which the plaintiff's arm was cauaght was a bevel 
gearing about 6 inches in diameter and the president of the defendant 
testified that the co~ering came down half way on the side. 

There mas a conflict of testimony as to who mas running the edger that 
day. The defendant introduced the deposition of C'orliss Kishell that he 
x a s  running the edger, and instead of lettiiig tlie plaintiff in, he told 
him to stay out. But the plaintiff and his father testified that Joe Rishell 
mas running the edger and Joe does not testify to the contrary, but this 
is immaterial for under this motion the testimony for the plaintiff must 
be taken as true that Joe Rishell was running the edger, and that he told 
the 11-year-old child to come in and get the strips and (as the plaintiff 
testifies) that he and the other boys werc accwtomcd to play there, that 
he had not been warned of any danger and had repatedly gotten strips 
at  that place, that he had never been ordered out of the mill, and that 
he and other children had been allowed to play there. 

TOhether the abore evidence was true, or that of tlie defendant, which 
was only contradictory in part, mas a mattter which the plaintiff was en- 
titled to have the jury decide and the court on this motion for nonsuit mas 
compelled to take as true and properly refused the motion for nonsuit. 
This case is very much similar to Ferrell v. Cotton Sf i l l ,  157 N. C., 528, 
where Judge Walker clearly stated the principle applicable to this case. 

This little child of 11, with his fellows living immediately around the 
mill in the company's houses and playing in the mill for months with- 
out any objection, had been to the exact spot where the little $ahtiff  
had lost his arm, he had not been warned of any danger, and when he 
mas told hv tho oAmo- tr, gc thErC :trips T:.Eich cd,-cr he 

u '-'" --b"' 

was too busy to get himself, since this would require the stopping of 
the machine, he was not even a technical trespasser. The entire conduct 
of the defendant was negligent, and there was no negligence whatever on 
the part of the plaintiff, taking, as we must, the evidence for the plaintiff 
to be true, and the jury found it to be true. 

Besides the above, which was sufficient, it was the grossest negligence 
for the defendant to case only the upper half of a 6-inch bevel gearing, 
revolving rapidly, leaving the lower half of this dangerous instrumen- 
tality entirely uncovered. The draft made by the saw or between the 
door and the window, or by some other cause would readily and naturally 
drive some of the little child's clothing into this rapidly revolving and 
unprotected gearing. 

The negligence of the defendant is further enhanced by the fact that 
not only the children of its employees in  the adjacent houses were 
allowed to play in the mill but in open defiance of law, the defendant 
employed some of these very children, including the plaintiff, to work 
therein when under the age prescribed by law. 
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It is difficult to see how the trial judge could have directed a nonsuit 
on this evidence, which shows habitual and continued negligence of the 
defendant and the absence of any negligence on the part of the plaintiff. 

I f  the defendant had eridence which could overthrow the above testi- 
mony for the plaintiff, the jury did not believe it, and it was not within 
the jurisdiction of the judge to do so. Very many cases are authority 
which forbade the judge to direct a nonsuit, among them Ainsley v. 
h r n b e r  Co., 165 N .  C., 122, and Starling v. Cotton Mills, 168 N.  C., 
230. This child, 11 years old at  the time, must go through life with one 
arm gone. H e  gave his account how it happened. The jury said he told 
the truth; can we say the contrary? 

ERSKINE MOTORS COMPANY v. CHEVROLET MOTOR COMPANY. 

(Filed 24 December, 1920.) 

1. Removal of Causes-Federal Statutes-Partnership-Corporations- 
Parties-NonresidenttiDiversity of Citizenship-Torts-Contracts- 
Breach. 

Where one of the plaintiffs to a suit is a nonresident, as also the defend- 
ants, it may not be removed to the Federal Court by the defendants on 
the ground of diversity of citizenship; and this applies when the action 
is for damages for breach of contract, brought by several members of 
a partnership, who form an incorporated company after the occurrence 
of the breach of contract sued on. 

Upon a motion to remove a cause from the State to the Federal Court, 
on the ground of diversity of citizenship, where it appears that the defebq- 
ants were nonresidents, and the plaintiffs were a partnership, with one 
of its members a nonresident, and the action is for breach of contract, the 
mere fact that one of the plaintiffs signed the contract as "president" does 
not preclude the State court from inquiring into the fact of incorporation, 
and retaining the cause for a determination of this question. 

8. Removal of CauseeFederal  Statutes-PartnershipCorporations- 
Diversity of CitizenshipCourtTurisdiction. 

A partnership, by holding itself out as a corporation, does not thereby 
convert itself into one, and on petition to remove the cause to the Federal 
Court, for diversity of citizenship, wherein this question arises, the ques- 
tion of the plaintiff's fraud in making a misjoinder of parties to retain 
the jurisdiction of the State court, is one for the determination of the 
State court, and the cause is not at  once removable to the Federal Court 
as a matter of the defendant's right under the Federal law. 

APPEAL by defendant from Long, J., at August Term, 1920, of BUN- 
COMBE. 
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One of the plaintiffs, Erskine Motors Company, is a partnership com- 
posed of J. V. Erskine and 31. A. Erskine, who are residents of North 
Carolina, and J. M. Erskine, a resident of Tennessee, and one of the de- 
fendants is a resident New Jersey, and the other is a resident of Georgia. 

On 1 December, 1919, the copartnership entered into a written con- 
tract with the defendant to recover damages for the alleged breach of 
which this actiou is brought. On 9 Eebruary, 1920, after the breach 
of said contract by the defendants, the members of said copartnership 
formed a corporation under the same name and thereafter did business 
as a corporation. The copartnership did not assign or transfer to the 
corporation any rights, or claims for damages, against defendants under 
said contract or on account of the breach thereof. 

This motion, by the defendants to renloye the action to the Federal 
Court was denied and the defendants appealed. 

JInrk 1V. Brown for plaintiff. 
Xerrimon, A d a m  & Johnsfon for defendants. 

CLARK, C. J. This action could not have been originally brought in 
the U. S. District Court under secs. 28 and 51 of the Judicial Code be- 
cause one of the plaintiffs is a nonresident of North Carolina and both 
defendants are nonresidents of this State. 

"Any suit of a c i d  nature, at law or in equity, arising under the 
Constitution or laws of the United States, or treaties made, or which shall 
be made, under their authority of which the District Courts of the 
United S f a f e s  are g i ~ > e n  original jurisdiction b y  'this title, which may be 
now pending or which may hereafter be brought in any State Cnnrt, rnRy 
be removed by the defendant or defendants therein to the District Court 
of the United States for the proper district." 5 Fed. Stat. Anno. 16. 

I t  is provided in 5 Fed. Stat. 52 and 486 that "Where the jurisdiction 
is founded only on the fact that the action is between citizens of differ- 
ent States, the suit shall be brought only in the district of the residence 
of either the plaintiff or the defendant." 23 R. C. L., 624, see. 21. 

Citizensip can not be predicated of a partnership, and Federal juris- 
diction of a suit by or against a partnership, so far as i t  depends on di- 
verse citizenship, is determined by the citizenship of the individual mem- 
bers. 5 Fed. Stat. Anno. 9 7 ;  23 R. C. L., 651; see. 50. McLaughlin v. 
Hollowell, 228 U. S. 278; Fletcher v. Hamlet, 116 U.  S., 408; Grace v. 
Ins. Co., 109 U. S., 278. 

I t  is not denied that the individual members of the Erskine Motors 
Company were doing business as a copartnership until after the contracts 
were made and breached, and that no corporation was in  existence until 
after such breach. I n  F o r e  v. Tanning Co., 175 N.  C., 584, and in Pat- 
terson v. Lumber Co., ib., 90, it is held that "where a plaintiff has sued a 
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resident and a nonresident defendant for a joint wrong, the cause of 
action as a legal proposition must be taken and construed as the com- 
plaint presents it and, in such cases, on motion to remove to the Fed- 
eral Court, by reason of the alleged fraudulent joinder with a resident 
defendant the right of removal does not arise on the general allegations 
of bad faith or fraud on the part of the plaintiff, however positive, but 
the relevant facts and circumstances must be stated with such fullness 
and detail and be of such kind as to clearlv demonstrate or c o m ~ e l  the 
conclusion that a fraudulent joinder has been made." 

Again it has been said in R. R. v. Lloyd, 239 U. S., 500; 23 R. C, L., 
758, "In no case can the right of removal be established by a petition to 
remove which amounts simply to a traverse to the facts alleged in  the 
plaintiff's petition, and in  that way undertaking to try the merits of a 
cause of action, good upon its face. R. R. v. Cockrell, 232 U.  S., 146. 
I t  is only in cases wherein the facts alleged in the petition for removal 
are sufficient to fairlv raise the issues of fraud that the State Court is 
required to surrender its jurisdiction." 

Where the basis of the charge is that no cause of action was stated 
against one joined as a resident, this does not justify a charge that i t  
was done with fraudulent intent. for whether there was a cause of action 
stated against them is a question of State law. Where a declaration was 
amended after a petition to remove has been denied the amendment was 
unnecessary, and merely made the original cause of action more precise. 
On the question of removal the court cannot consider anything beyond 
the inquiry whether there was a bona fide intention to obtain a joint 
judgment and whether there was colorable ground for such judgment 
as the record stood when the removal was denied. It is not a question 
whether a flaw in the declaration could be found on a special demurrer, 
R. R. v. Schwyhart, 227 U. S., 198. 

I t  is not claimed by the defendants that the plaintiffs were incorpor- 
ated before the contracts were made and breached, but they rely upon 
the ground that because one of the members of the copartnership signed 
his name as "President" to the original contract that he and his asso- 
ciates are estopped to deny incorporation. A corporation cannot be 
made either by a declaration, or by the exercise of corporate acts, and 
there is no bona fide claim in this case that either was done. 7 R. C. L., 
104, see. 81; R. C. L., 352, see. 332. 

One contracting or dealing with a company as a corporation is estopped 
from denying its corporate existence, but its corporate existence is not 
proven by the fact of dealing with it designated by a corporate name, 
for that admits only that the association is acting under such name. 
7 R. C. L., 107, see. 82. Neither a person or an organization can escape 
liability when it has contracted as a corporation, but that is not the 
point here where the plaintiffs are seeking to perform their contracts 
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and the defendants are denying liability. I t  is not the case of the estoppel 
of either party, but a question as to the right of removal dependent upon 
the fact whether at the time the contract was made and broken the plain- 
tiffs were incorporated or a copartnership. I t  is a question of residence 
or nonresidence. 

A copartnership does not make itself a corporation by holding itself 
out as such when i t  is not, and it does not thereby confer jurisdiction 
upon the Federal Court if in fact it was not a corporation and, as in 
this case has not assigned its property and claims to be a corporation 
that was formed after the contract sued on was broken. Anderson v. 
Watts, 138 C. S., 694. The refusal of the motion to remove is  

L4fimed. 

L. A. RECTOR v. NORTH CAROLIXA ELECTRICAL POWER COMPANY. 

(Filed 24 December, 1920.) 

Negligence--Actus Dei-Floods-Evidence-Trials. 
In the building of a dam and power house to generate electrical power 

on its own land and premises, the defendant is not responsible for damages 
caused to the plaintiff's land on the stream below, by a rain storm or 
cloud burst of magnitude theretofore unknown at the place, especially 
when it appears that the dam remained intact after the storm, and there 
was no negligence in its construction or in other acts of the defendant 
relating thereto; and evidence of the extraordinary character of the 
storm was competent. 

APPEAL by plaintiff from Webb, J., at April Term, 1920, of MADISON. 
Appeal by the plaintiff from a judgment of nonsuit. I n  1911 the de- 

fendant company constructed a concrete dam 32 feet high across the 
French Broad River, two miles below Marshall, and built a power house 
for the generation of electric power. The defendant bought from the 
owner 3% acres from the upper end of a tract of land on the south side 
of the river just below its dam and powerhouse. The plaintiff bought the 
remainder of said tract just below the defendant's purchase. I n  building 
the dam and powerhouse the defendant cut away and removed from its 
own land sundry ledges of rock, thick shrubbery and heavy timber for 
the construction of the tail race from the powerhouse, and piled some of 
the removed stone on their own land below the dam. The defendant, also, 
in  building the dam, raised the Southern Railroad track on the other 
side of the river, below the dam, and built a concrete wall extending 
up the river over 600 feet from the dam on that side. 

On 15 July, 1916, there was a seTere storm and cloudburst, raising 
the water on that and the next day several feet above what i t  had ever 
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been before. The claims that the damage from the flood which 
washed away a part of the surface of the land below the dam was due to 
the negligence of the defendant. 

The court, at  the close of the evidence, directed a nonsuit from which 
the plaintiff appealed. The plaintiff also excepted to the admission of 
evidence showing that the freshet was of abnormal size. 

John A. Hendricks, and J .  C.  Ralnsey for plaintif. 
Guy V .  Roberts and Mark W .  Brown for defendant. 

CLARK, C. J. We think that the nonsuit was properly granted and 
there was no error in the admission of the evidence, which was conclus- 
ive, that this freshet was the largest over known in that section and 
"the memory of man runneth not to the contrary." There was no evi- 
dence of negligence in the construction of the dam and powerhouse, or 
in clearing away the ledge of rock and shrubbery for the construction 
of the tail race, or in piling the rock on the defendant's own land, nor 
that so doing was the cause of washing the plaintiff's land, nor if it had 
been, was i t  negligence not to have foreseen that there would be a freshet 
so abnormally high that i t  would divert the water-if it did so. 

The dam was not broken, and no more water came over i t  and went 
over the plaintiff's land below than would have come down the river, and 
it would have gone over the plaintiffs land to exactly the same depth 
if there had been no dam. I t  was the hydraulic force of the great volume 
of water rolling down the river which washed the plaintiff's land and 
there is no evidence of negligence on the part of the defendant which 
would have justified submitting the case to the jury. 

The great sun, 1,300,000 times larger than the globe upon which we 
live, brooding over the tropical waste of waters with untempered heat, 
rarified the atmosphere over the summer seas of the West Indies, at the 
same time drawing up by evaporation water which formed clouds above. 
The heavier air of the colder regions, north and south, impelled by the 
force of gravity, rushed in to fill the vacuum. The counter movement 
of the winds, and the precipitation of the water, caused a hurricane 
which passed up the Atlantic coast. This, by some unknown cause, 
was diverted near Charleston and Savannah northwesterly to the moun- 
tains. When over the upper reaches of the French Broad and the Ca- 
tawba and neighboring streams, the electricity between the stormclouds 
and the earth caused a cloudburst. I t  could not be called a rain, but lit- 
erally "the windows of Heaven were opened and the waters descended." 

The defendant, or any other mortal power, was not responsible for the 
damage caused by the abnormal height of the flood, nor responsible for 
negligence in not providing against, if i t  could have been foreseen, the 
damage which would be done by so unprecedented a flood. 
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The writer of this opinion was marooned at Morganton by this same 
flood, which cut off communication on all sides by rail and wire and by 
public road for several days, and saw the flood that filled the valley of 
the Catawba, which mas 12 feet in height abore all precedents, and swept 
away every bridge across the rirer for more than 100 miles. It was 
doubtless the greatest flood in that and neighboring rivers since the Ice 
Age when the melting glaciers filled tht  valleys and dug the channels 
beneath them as beds for the present rivers. 

This is the only case which has come to this Court, and probably the 
only action that has been brought anywhere, to fasten upon any hu- 
man agency responsibility for the destruction by waters without similar 
record in historic times. 

We think the judge properly held that the defendant was in no wise 
responsible for the damage done to the plaintiff's land. 

Affirmed. 

JOHN HUGH MURPHY AND EUNIC ST. CLAIR MURPHY v. MRS. FRANK 
REED ET AL. 

(Filed 24 December, 1920.) 

Wills-Trusts-Powers of Sale-Deeds and Conveyances-Executors and 
Administrators - Qualifications -Pleadings -Dismissal of Action - 
Motions. 

It appeared in the allegations of the complaint that a testatrix devised 
her land in trust to the same person whom she named as executor under 
her will. giving the one so n o r n i n ~ t w l  the power to cd! er Cl,ispn~ cf h a r  
property in furtherance of certain trust powers declared. The will mas 
duly probated and recorded, but the person so named not having formally 
qualified as executor, performed his duties as trustee in a manner free 
from criticism, and accordingly made conveyance of parts of the land to 
the defendants, the plaintiffs claiming this land as the heirs at  law of the 
testatrix on the ground that the trustee, not having qualified under the 
will as executor, was without power or authority to act as trustee: Held, 
it was not essential that the person named as executor and trustee should 
have qualified as executor in order to perform the duties required of him 
as trustee, and upon the allegations of the complaint, the action was 
properly dismissed. 

CIVIL ACTION or proceedings, heard on the pleadings on motion by de- 
fendant to dismiss, before Webb, J., at June Term, 1920 of BUNCOMBE. 

The preliminary records and entries were not presented, there being 
formal admission made that the court had properly acquired jurisdic- 
tion of the cause and the parties. On consideration of the pleadings and 
the facts admitted therein, the court entered judgment dismisssing the 
cause and plaintiffs excepted and appealed. 
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Wells & Swain for plaintiffs. 
Locke Cr&g and Marcus Erwin for defendants. 

HOKE, J. Plaintiffs, the children and heirs at  law of Hugh Mur- 
phy, deceased, and grandchildren of Clara Patton Murphy, also de- 
ceased, have instituted this action against the defendants, alleging in  
effect that as heirs at  law and potential beneficiaries under the will 
of Clara Patton Murphy they are owners of one undivided sixth of 
the lands of the testatrix devised by her will, and are entitled to be 
declared as owners of said interest and to an accounting against de- 
fendants, who are children of said testatrix, and are, and have been for 
many years, in possession of said lands, claiming the sole ownership of 
the same under the will of their mother, and further disposition of said 
lands purporting to be under the provisions of said will. The will duly 
proven and recorded in Buncombe County at  the instance of Thomas 
Patton the executor and trustee named therein, is set forth in  the com- 
plaint as follows : 

"First: I nominate arid appoint my cousin, Thomas W. Patton, sole 
executor of this my last will and testament. 

"Second: For purposes hereinafter set forth and in  solemn trust for 
that purpose, I g i ~ e ,  devise and bequeath to my executor, Thomas W. 
Patton, all of my property, real and personal or mixed, of every kind 
and description, -wherever situated, and I do herein confer upon my said 
executor, Thomas W. Patton, full authority to mortgage, sell or other- 
dbise dispose of any part or parts of all of said property and at  any time 
or times, and if sold, either by public or private sale, as to him, in the 
exercise of his full discretion may appear best calculated to promote the 
interest of all concerned. . 

'(Third: I declare the following to be my purpose and object in mak- 
ing this, my last will and testament, and impose the execution and per- 
formance of each of said objects in its order, upon my said executor, so 
fa r  as my estate shall enable him to comply therewith : 

"A. All my just debts shall be paid. 
"B. I instruct my executor that so fa r  as he may be able to do so, 

with the residue of my estate, after paying my debts he shall provide a 
comfortable support for my husband, John H. Murphy, and for my two 
daughters, Lucille and Mary, during the natural life of my said hus- 
band, and i t  is my wish that these three persons shall Iive together so 
long as my husband shall live. 

'(C. After the death of my said husband, I desire that whatever por- 
tion of my estate may then remain unexpended shall as soon as possible 
be turned into money and divided and paid over as follows: One-third 
thereof to my daughter, Lucille, one-third to my daughter, Mary, and 

40-180 
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remaining one-third in equal portions, share and share *like, to my fire 
grandchildren, three of whom are the children of my daughter, Lulu 
3IcDon-ell, deceased, and two are the children of my son, Hugh Murphy, 
deceased." 

I t  further sufficiently appears from the complaint that the said Thomas 
W. Patton, haring, as stated, caused said will to be duly proren and re- 
corded in Buncombe County without tzLkiiig out letters of administra- 
tion or further qualifying as executor, entered upon his duties as trustee 
in the management, control and ownership of the real estate and under 
deeds from him and pursuant to encumbrances placed thweon by him 
in carrying out his duties as trustee in providing a support for the two 
daughters and surriring husband of the testatrix, the defendants have 
acquired title to the property and are in possession, asserting ownership 
under said deeds, etc. I t  is not alleged in the pleadings that Thomas W. 
Patton, in thus proxiding a support for the s u r r i ~ i n g  huqband and the 
two daughters, undoubtedly the primary object of the testatrix's bounty, 
was unfaithful or ercn that he acted unwisely in the exercise of the 
duties committed to him "in solemn trust." nor is it alleged or claimed 

u 

that the two defendants h a ~ e  acted improperly in the matter or that 
they are in any way nnd~se~ving ,  but on the pleadings as now consti- 
tuted, the plaintiffs rest their claim on the sole ground that said execu- 
tor and trustee was mithout power to dispose of the realty or otherwise 
deal with it unless and until he had been qualified as executor, and this 
being true, we are of opinion that no cause of action is stated in the 
complaint and that the suit has been properly dismissed. From a pe- 
rusal of the mill it appears that the property is conveyed to Thomas W. 
Patton as  executor "in solemn trust" with power to mortgage. sell or 
otherwise dispose of any part or parts or all of said property, at  any 
time or times, and if sold either by public or private sale as to him in 
the exercise of his full discretion may appear best calculated to promote 
the interest of all concerned. Apart from the right of creditors, the 
primary purpose of the mill is to provide a support for the husband and 
the two daughters and enable them to live together during the life of the 
husband. These are duties entirely collateral to the office of executor 
and not within the range of its usual and ordinary powers. So fa r  as 
the realty is concerned, from the express terms used and from the na- 
ture of the duties themselves they appertain to the position of trustee 
and of a highly personal and confidential kind and in  such case the 
authorities are very generally to the effect that i t  is not essential to 
qualify as executor in order to perform the duties of trustee. Pomeroy 
v. Lewis, 14 Hho. Is., 349; Tainter ?;. Clark, 54 Mass., pp. 220-227; 
Crouse v. Peterson, 130 Cal., 169; Dunning v. Bank, 61 N. Y., 497; 
Moody Lessee v. Fulner et al., 6 8  Penn. Rep., pp. 1-30; Launing v. The 
Sisters of S t .  Francis, 35 N. J., Eq., 392; 11 R. C. L. pp. 22-23. In 
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some of these cases, as in Dunning v. Bank, supra, the question was pre- 
sented whether the duties of trustee when collateral to the office of an 
executor could be properly exercised by an administrator cum testamento 
annexo, the decision being against the exercise of the power. The effect 
of these decisions on that precise question has been very much modified 
with us by statute extending the powers of such an administrator. Rev., 
52 and 3146, as interpreted in Crcech 1 ' .  Grainger, 106 N. C., 213, and 
other cases. But in our opinion, neither the statute nor the decisions 
thereon affect the application of the principal to the facts of this record, 
where, as stated, in addition to his ordinary and usual duties the execu- 
tor has conferred upon him as trustee large discretionary powers in thc 
control and disposition of the real estate, has entered without objection 
on the performance of these duties, when there is no claim of any breach 
of trust or bad management on his part and no administrator cum testa- 
mento annexo has ever been appointed nor any facts in evidence which 
tend to show a necessity for such appointment. 

On such facts we think his Honor correctly ruled that the plaintiffs 
do not state a maintainable cause of action and the judgment dismissing 
the suit is approved. 

Afflrmed. 

JOHN A. TATHAM, ADMINI~TRATOR OF CHARLES P. TATHAM, v. ANDREWS 
MANUFACTURING COMPANY AND SOUTHERN RAILWAY COMPANY. 

(Filed 24 December, 1920.) 

1. Negligence-Railroads-Wrongful Death - Evidence - Questions for 
Jury-Trials. 

In an action to recover for the wrongful death of the plaintiff's intes- 
tate, an employee of a lumber manufacturing company, against his em- 
ployer, and also against a railroad company, there was evidence tending 
to show that the plaintiff, with others, was engaged in "pinching" a car- 
load of lumber along the railroad track to a point where lumber was piled 
so near the track as likely to be torn down by contact with a passing 
train, and that without signal or warning, and under circumstances that 
should have made the employees on the defendant's railroad train aware 
of the intestate's danger, they backed upon the car upon which the plain- 
tiff's intestate was at work, to carry it away, in such manner as to cause 
the pinch bar being used by the plaintiff to be driven against his throat, 
causing injury and death: Held,  sufficient upon the issue of defendant 
railroad's actionable negligence to take the case to the jury. 

2. Same--Employer and EmployeeMaster and S e r v a n t J o i n t  Torts-- 
Nonsuit. 

In an action for the wrongful death caused by the alleged negligence of 
the intestate's employer abd a railroad company, there was evidence tend- 
ing to show that the foreman or boss of the employer had full opportunity 
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to be aware of the danger of the codefendant's train as  i t  approached to 
connect with and take away a car of lumber, on which the intestate was 
engaged, in "pinching" or moving i t  upon the track to place it  in position 
for the purpose, and, when the intestate heard the train approaching he 
started to desist, but was told by his foreman in charge of this work to 
keep a t  work, for the car "won't come on you," and in consequence the 
injury and resulting death was cause: Held, sufficient upon the issue 
of actionable negligence of the defendant employer ; and there also being 
such evidence as  to its codefendant, the railroad company, i t  was sufficient 
to be submitted to the jury upon the question of their joint tort, and a 
motion as  of nonsuit was properly denied. 

3. EvidenceStatutes-Dying Declarations. 
Ch. 29, Laws of 1919, allowing as  evidence dying declarations in actions 

brought to recover damages for the wrongful or negligent acts of another, 
Rev., 59, is a constitutional and valid change of the rules of evidence, and 
permits in evidence such declarations of the act of killing and circum- 
stances immediately attendant on the act, which constitutes a part of the 
re8 gestae, and uttered when the declarant was in actual danger of death, 
and full apprehension thereof, and when the death accordingly ensued. 

4. Instructions-Evidence-Appeal and  Error-Objections and  Exceptions. 
An instruction which gives to the jury a clear and comprehensive charge 

on the law applicable to the evidence in the case, stating the position of 
the respective parties as to every feature thereof, is not erroneous as  
failing to explain and declare the law arising from the evidence, as  
required by Rev., 535, and an objection that  a fuller statement of the 
evidence was required cannot be considered on appeal when exception 
thereto has not been brought to the attention of the trial court a t  the time 
of the alleged omission. 

CIVIL ACTION, t r ied before Rryson, J., a n d  a jury, a t  April Term,  
- - - -  1 Qqn, cf CUE,SO::LC. 

T h e  action is  to recover damages for  the  alleged wrongful  killing of 
t h e  intestate, a n  employee of the manufac tur ing  company and by  t h e  
concurr ing negligence of the  two defendants, the  manufac tur ing  com- 
p a n y  a n d  the  rai l road company, while h e  was engaged a s  such employee 
of the  manufac tur ing  company on  their  yards  a t  Andrews, N. C.: i n  
August,  1917. O n  issues submitted there was a verdict f o r  plaintiff 
against both the  defendants assessing the  damages. J u d g m e n t  on t h e  
verdict, and  defendants excepted and  appealed, assigning f o r  error  t h e  
refusal  to nonsuit on defendants7 motion, a n d  other  specified objections. 

Felix E. Alley, J .  N. Moody, an,d T h u r m n  Leatherwood for plainti f .  
Martin, Rol l im & Wright for defendant S w t l ~ e r n  Railway Company. 
Merrimon, A d a m  & Johnston for defendants. 

HOKE, J. Considering only t h e  testimony t h a t  makes i n  favor  of 
plaintiff's claim, t h e  accepted position on  a motion to nonsuit,  there a r e  
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facts in  evidence tending to show that on or about 15 August, 1917, 
plaintiff's intestate, as an employee of the manufacturing company, with 
others, was engaged in pinching a car loaded with lumber along the 
railroad track in the yards of thc manufacturing company with a view 
of setting the car past a stack of lumber which was piled or packed so 
near the track that it touched on the loaded car, and making it likely 
that if this latter was pulled past by the engine i t  would tear down the 
pile of lumber. That while so engaged, the intestate, using a pinch bar 
for his work, the engine of defendant railroad company with two other 
cars ahead came down the track for the purpose of connecting with the 
loaded car and taking it out of the yard. That the agents or employees 
of the railroad company in the operation and control of the engine knew 
or had every opportunity to know in the exercise of ordinary care that 
the intestate and others were then engaged in  trying to move the loaded 
car along the track, having stopped the engine for a few moments, and 
without signal or warning of any kind ran the cars and engine against 
the loaded car, pushing i t  backwards two or three feet, causing i t  to 
strike the pinch bar with which intestate was then working, and drive 
same against the throat of intestate, inflicting fatal injuries from which 
he died the following day. As against the manufacturing company, i t  
further appeared that the foreman or boss of the hands engaged and who 
stood towards them in the position of vice principal was present direct- 
ing the work. That he was standing by with full opportunity to warn 
the approaching engine's crew and failed to do so, or to do so with 
adequate or proper emphasis; and further, there was direct testimony 
to the effect that when the intestate heard the railroad engine approach- 
ing, he started to desist, saying that the train was coming, and was told 
by the foreman "to work on, that the car won't come on you." 

From this and other pertinent facts there was ample evidence to sus- 
tain the verdict finding that the death of the intestate was caused by the 
negligence of both defendants concurring at the time of the injury, and 
we must hold that defendants' motion for nonsuit was properly over- 
ruled. Snipes v. Mfg. Co., 152 N .  C., 41; Davis v. Shipbuilding Go., at 
present term, citing Thompson v. Oil Co., 177 N.  C., 279; Howard v. 
Oil Co., 174 N. C., 651; Ridge v. R. R., 167 N. C., 510. 

True that the foreman of the manufacturing company testifies that 
he did tell the railroad conductor, when his engine was stopped near the 
car, "that he would have to give them a little more time, as they were 
going through as fast as they could," but of i t  he conceded that this was 
an adequate effort to comply with his assurance to intestate "that the 
car won't come on you," in so far  as the evidence tends to exculpate the 
manufacturing company, i t  is not properly considered on defendants' 
motion to nonsuit, and furthermore, under the charge of his Honor as 
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to this feature of the evidence, the jury in their verdict have rejected the 
eridence, and necessarily found that no warning was g i ~ e n  to the railroad 
employees by the foreman. 

"On the trial, and under a recent act of the Legislature, the dying 
declaration of the intestate as to the cause of death and the immediate 
circumstances attendant on the killing nTere reccired in evidence. This 
statute, Laws 1919, ch. 29, provides that in actions under see. 59 of the 
Rerisal (for death caused by mongful act, neglect, etc., of another), the 
dying declaration of the deceased as to the cause of death shall be admis- 
sible in eridence in like manner and under the same rules as the dying 
declarations of the deceased in  criminal action for homicide are now 
received in evidence." These declarations in criminal prosecutions for 
homicide extended to the "act of killing and the circumstances imme- 
diately attendant on the act and constituting a part of the res gestae." 
8. c. Laughter, 159 S. C., 488; S. v. Watlcins, 159 N .  C. ,  480; S. c. 
Jefferson, 125 h'. C., 712; S. z.. Shelton, 47 N. C., 360; Lockhart on 
Evidence, p. 145; and by correct and necessary interpretation such 
declarations are now admissible "in like manner" in the civil cases speci- 
fied. The statute is well within the constitutional power of the Legisla- 
ture to change the rules of eridence, assuredly, so as to the trial of civil 
causes. S. v. Barrett, 138 K. C., 630; Wilkerson v. Buchanan, 83 n'. C., 
297; Cooly on Constitutional Limitations ( 7  ecl.), p. 409; Black on 
Constitutional Law, p. 604, the requisite conditions for the reception of 
such declarations are fully met; that is, they were declarations as to the 
cause of the killing, including the circumstances immediately attendant 
on the act, the declarant was at the time in actual danger of death, the 
statements mere made in fuii apprehension by him of such danger, and 
the death ensued. And on the record no valid reason can be urged 
against the admissibility of the evidence. 

I t  is contended for defendant that such declaration should not be 
allowed to avail the plaintiffs unless they carry conviction beyond a 
reasonable doubt, but this cannot for a moment be entertained. Both 
the common-law principle and the statute where the same applies pro- 
vide only for the admission of the declarations as evidence, and the 
weight to be allo~ved them is for the jury, as in other cases. Lockhart 
on Evidence, see. 145. I t  is further insisted that the court failed to 
state the evidence in the cause and declare and explain the law arising 
thereon as required by the statute, Rev., 535, but in our opinion the 
exception is without merit. His  Honor gave to the jury a clear and 
comprehensive charge on the law applicable, stating the position of the 
respective parties as to every feature of the case. I n  doing this he 
necessarily gave the substance of much of the evidence relevant to the 
different issues. The testimony chiefly pertinent is so direct in kind, 
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and restricted in amount, that  the jury could not have been misled or 
confused in  their deliberations, and on authority, if defendants thought 
a fuller statement of the evidence was required, they should have then 
brought the omission to court's attention, and not having done so, the 
objection is  held to h a r e  been waived. Davis v. Keen, 142 N.  C., 496. 

On careful consideration we find no reversible error, and the judg- 
ment for  plaintiff is affirmed. 

N o  error. 

J. M. REECE v. WORTH WOODS. 

(Filed 24 December, 1920.) 

1. EvidenceDeceased Persons-Statutes. 
The intent and meaning of Rev., 1631, is to prevent a party to a suit 

from testifying as to a transaction against the estate or interest of the 
other party, when the latter is dead and unable to testify in his own 
behalf. 

2. Same-Deeds and Conveyances-Delivery-Husband and Wife. 
Where the title to lands in dispute depends upon whether the deed to 

a party had been surreptitiously taken from the grantor and wife, under 
whom he claims, and to be delivered only when a certain part of its 
consideration had been performed, and had had the same wrongfully 
registered, it is competent for the wife, after the death of her husband, to 
testify to the facts of its nondelivery, the defendant, the grantee in the 
deed being alive and present, and capable of testifying in his own behalf, 
and such not being within the intent and meaning of our statute on the 
subject, Rev., 1631. 

3. S a m e p r o b a t e  Officers-CorroborativeSubstantive-Res Gestae. 
Where there is evidence that a grantee in a deed from husband and 

wife, surreptitiously took it from the feme grantor, when i t  was being 
held by her pending the performance of condition made a part of the 
consideration, in an action involving the validity of this deed upon the 
ground stated, it  is competent for the wife, after the death of her husband, 
to give evidence as to the facts ; and also for the probate officer to testify 
as to declaration of tine alleged grantors made a t  the time the deed was 
acknowledged before him as to their intent and purpose in making such 
acknowledgment, such declaration being competent as accompanying an 
essential fact in the re8 gestae. 

CIVIL ACTION, tried before Bryson,  J., and a jury, at Special Term, 
1920, of CIIEROKEE. 

T h e  purpose of action is  chiefly to have declared void and set aside a 
deed f rom W. L. F. Woods and wife to Worth Woods on the ground 
that  said deed, though appearing on the registration book, was never i n  
fact  delivered, There are  also allegations in the complaint that  the 
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plaintiff being the real owner and in possession of the land, the defendant 
has wrongfully committed trespass thereon to plaintiff's damage. At the 
close of the testimony, on motion, there was judgment of nonsuit, and 
plaintiff excepted and appealed. 

J .  AT. Noody for plaintif. 
Witherspoon d Witherspoon for defendant. 

HOKE, J. On the trial it appeared that plaintiff is in possession 04 
the land in  question claiming to o\iTn same under a deed from W. L. F. 
Woods and wife, LaGra, dated 22 February, 1919, duly proren and 
registered said deed containing a stipulation by way of condition subse- 
quent that the grantee would maintain said grantors during their lires, 
and on their deaths, see that they mere properly buried, etc. I t  also 
further appeared that defendant claimed the land under a deed purport- 
ing to have been made by said W. L. F. Woods and wife, acknowledged 
by the grantors before a justice of the peace, E .  A. Qoyless, on 1 Feb- 
ruary, 1912, and placed upon the registration books on 6 December, 1912, 
and that W. L. F. Woods died on 24 February, 1920. Plaintiff contend- 
ing, as stated, that the deed under which defendant claimed had never 
been delivered, introduced Laura Woods, the surviving widow, and one 
of grantors in said instrument, and proposed to prove by said witness, 
in effect, that the deed was neTer delivered to defendant, that i t  mas 
prepared and acknowledged before a justice of the peace with a view to 
its execution, and was not to be delirered till Worth Woods executed a 
bond for the support and maintenance of grantors while they lived; that 
finding such stipulation was not in the deed, and no bond had been 
prepared, the witness took charge and control of the deed, and put i t  in 
her bureau drawer, where it stayed unregistered for about six months; 
that defendant then lived with the grantors, and on one occasion after 
the deed had been acknowledged witness and her husband went to 
Murphy on a visit, leaving defendant at  home, and soon after getting to 
Murphy, she met defendant, n~ho had also come to town; that witness 
remained two days at  Murphy, and some time after she returned home 
she found that the deed in  question had been taken from the bureau 
drawer without her knowledge or consent, and that later she learned that 
the same had been registered. On objection, the pertinent portion of the 
proposed testimony was excluded by his Honor on the ground, as argued 
before us, that the husband being dead, the surviving widow was incom- 
petent to testify under see. 1631, Revisal, but in our opinion the ruling 
cannot be upheld. The section of the statute referred to was enacted 
to prevent a party to a suit from testifying as to a transaction against 
the estate or interest of the other party, when the latter is dead and 
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unable to give his version of the matter. The inhibition operates, and 
is intended to operate as to adverse parties to the transaction. I n  the 
case here presented the transaction is between the husband and the 
wife on the one side and the defendant, the alleged grantee, on the other, 
the latter being alive and present, and the proposed evidence of thr 
surviving wife is neither within the terms or purpose of the law. The 
pertinent decisions construing this section are all in support of this view. 
Lehew v. Hewett, 138 N .  C., 8 ;  Johnson v. Townsend, 117 N .  C., 338; 
Peacock v. Stott, 90 N .  C., 518. I n  Lehew v. Hewett, supra, the action 
was by a surviving husband against a grantor to correct a deed made by 
defendant to deceased wife of plaintiff, where the agreement was that it 
was to be made to the wife for life, and then to the husband, the husband 
was held competent to testify to the agreement with defendant as to how 
the deed should be made, the ruling being stated as follows: "In an 
action to correct a deed made to the plaintiff's wife, who is dead, the 
plaintiff can testify as to what took place between him and the grantor, 
who is living; and the fact that his wife's estate is affected by the evi- 
dence does not render i t  incompetent under section 590 of the Code." 
Apart from this, the proposed evidence as to the deed being in the control 
of the witness, kept in her drawer and unregistered, and that i t  was 
taken therefrom and put on the registry without her knowledge or con- 
sent, would seem to be receivable as independent facts not coming within 
the provisions of the law. I n  re Bowling, 150 N .  C., 507-510; McCall 
v. Wilson, 101 N.  C., 598. Again, plaintiff offered to prove by the 
justice of the peace, who took the acknowledgment of the alleged grant- 
ors, their declarations at  the time tending to show that no present de- 
livery was contemplated, nor until a satisfactory agreement was executed 
for their support, and on objection this evidence was also excluded. 
The defendant here was relying, in  part, and to a great extent, on the 
recognized principle that where a deed has been acknowledged and regis- 
tered a delivery is presumed until the contrary is clearly made to appear. 
Linker v. Linker, 167 N.  C., 651; Helms v. Austin, 116 N.  C., 751. The 
acknowledgment then becomes one of a series of facts constituting the 
res gestae. Praley v. Praley, 150 N.  C., 501, and the declarations of the 
parties in  doing the act, characterizing the same and expressing their 
real intent a t  the time is relevant and receivable as substantive evidence. 
Stanford v. Grocery Co., 143 N. C., 419; Merrell v. Dudley, 139 N.  C., 
59. And i n  any event these declarations of Mrs. Woods would be compe- 
tent to corroborate her direct testimony in  so far  as same had been 
admitted. 

For the errors indicated, the plaintiff is entitled to a new trial, and 
this will be certified that the judgment of nonsuit be set aside, and the 
cause be further proceeded with in accordance with this opinion. 

New trial. 
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(Filed 24 December, 1920.) 

\fTills-DeviseEstates-Per Capita-Intent. 
xothing appearing in the mill to the contrary, a dense to teqtator15 w ~ f e  

of one-third of his lands for life, and at her death, "all of thic property 
shall go to the heirs of N ," and to "the bodily heir5 of J ," carriei the 
land to the "heirs of S ." and the "bodily heirs of J ," upon the termination 
of the life estate devised to the wife, per capita and not per stwpep; and 
this interpretation is especially applicable when construing the mill as a 
whole, and in its connected parts, the language of the testator manifectly 
imports this intent. 

APPEAL by defendant from McElro?j, J., a t  Spring Term, 1920, of 
STOKES. 

Special proceedings for partition among the parties of a tract of 162l/? 
acres, which was allotted, under the will of Rolley Br im to Katharine 
Brim, the widow of Rolley Brim, and the rights of the parties depend 
upon the construction of item 2 of his will, which, with some o t h ~ r  
sections, is as follows: 

"Item 2. I give and bequeath to m j  wife two good beds and one COY. 

. . . Also I bequeath to her one-third of all my real estate, including 
my  homestead, after all my debts are paid, during her widowhood. At 
m y  widow's death all this property shall go to the heirs of Nancy -inn 
Mitchell (dec.), wife of J e r ry  Mitchell, and to the bodily heirs of 
Jemima Edna Boaze, the v i f e  of ,ibraham Boaze. 

"Item 4. I give and bequeath to the heirs of my  daughter Nancy 
Ann Nitchell, now (dec.) wife of J e r ry  Nitchell. one-half of the re- 
mainder of my estate to hold forever. 

"Item 5. I give and bequeath to the heirs of Jemima Edna  Roam 
(wife of Abraham Boaze) the remainder of my estate to hold forever. 

"Item 6. I devise that  the heirs above named under my said will shall 
not have the right to sell or convey any real property conveyed under 
my said will within a period of twenty years after my  death. After the 
period of the said twenty years, they may sell or convey the same a t  will. 

"Item 7. If  any of the above named heirs should die (within the said 
period of twenty years) without issue of them of their own body, all the 
rights and heirship shall cease as to the real property of my  estate." 

The  court held, and so adjudged, that  under item 2 of the will the 
division must be made per stirpes and not per capita. Defendants 
appealed. 

W .  R. Badgett and S. 0. Petree for plaintiffs. 
J .  D. Humphries, Sums & Sums, and McNichael, Johmon  & Hackler 

for defendants. 
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WALKER, J., after stating the case: The question before us calls for a 
construction of item 2 of the will, and its meaning must be determined 
by a consideration of the entire instrument in order to ascertain what 
was the intention of the testator. I t  is generally held that a devise or 
bequest to the children of two or more persons, whether expressed as to 
the children of A. and B., or to the children of A. and the children of R., 
or to other relatives of different persons, usually means that such chil- 
dren or relatives shall take per capita and not per stirpes, unless i t  is 
apparent from the will that the testator intended them to take per stirpes. 
But a devise or bequest to the heirs of s~vera l  persons will usually go 
per stirpes. 40 Cyc., 1495. The text is sustained by the authorities 
cited i n  the note. Alder v. Beall, 24 Md., 128 (11 Gill & Johnson) ; 
Bassett v. Granger, 14 Md., 348; Preston v. B r a d ,  96 Mo., 552; Guild 
v. Allen, 28 R. I., 430; Ross v. Kiger, 42 W. Va., 402-412. I t  was held 
below in  Alder v. Beall, supra, a case very much like ours, that, under 
a devise and bequest in these words, "The r e s i d ~ ~ e  of my estate, real and 
personal, to be equally divided between the children of my sister, Anna 
Latimer, and their heirs forever, and the children of my sister, Penelope 
Beall, and their heirs forever," the personal estate of the testator should 
be divided' among the legatees per stirpes, giving half to the children of 
each sister, and this was affirmed by the appellate Court. Dyer v. Dyer, 
1 Minvale, 414. I t  is said in  Schouler on Wills, 1 vol., sec. 537, that 
the use of the words "heirs" or "bodily heirs" or "heirs and assigns," and 
such like expressions, signify, a t  least prime facie, that the gift was to 
take effect per stirpes and not per capita. And this distinguishes the 
case a t  bar from those relied on by the counsel i n  his learned argument 
before us where the expression was "to children," or "to children to be 
equally divided between them," or "to children naming them," as in 
Culp v. Lee, 109 N.  C., 675; I n  re Brogden (at  this term). The cases 
we have cited, taken at  random from those in other jurisdictions, are 
fully supported by our own decisions, such as Lowe v. Carter, 55 N .  C.,  
377, where the provision was, "It is my desire that the personal property 
belonging to my estate be sold, and the proceeds of the said sale be 
equally divided between the bodily heirs of my three daughters, viz.: 
Elizabeth Russell, Sarah Carter, and Catharine King," this Court held 
that the division should be per stirpes, which strongly supports our view; 
and in  Gilliam v. Underwood, 56 N.  C., 100, the testator, in the fourth 
item of his will, directed as follows: "After settling up all of my just 
claims, if anything remains i t  shall be equally divided between my 
daughter Lucy, my son John's children, and my son Berry Underwood," 
held the divisiqn should be per stirpes. The words were, i n  Lockhart 
v. Lockhart, 56 N.  C., 205 : "It is my will, after paying my just debts, 
that all my property of every kind and description, not disposed of in 
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the above items of this will, be equally divided between the children of 
my deceased son, Jno. J. Lockhart, and my sons Benjamin F. Lockhart 
and Joseph G. Lockhart," and the Court held that the division was 
per stirpes, and that the children of John J. Lockhart, deceased, took 
as a class and not per capita. See, also, Bivins v. Phifer, 47 N. C., 436; 
Henderson v. Womack, 41 X. C., 437; Xart in  21. Gould, 1 7  K. C., 305; 
Spivey v. Spivey, 37 N. C., 100; Lee v .  Baird. 132 N. C., 766; Roper v. 
Roper, 58  N. C., 16;  Burgin 7). Patton, ibid. ,  425. Th? case last cited 
closely resembles this one in its facts. Our case, we think, is stronger 
for a per stirpes division than any of those lye have cited. 

I t  will be observed that throughout the will the testator uses the word 
"heirs" to describe those who shall take his estate, and in the seventh 
item he provides that if any of "the above named heirs" should die 
"within the said period of twenty years ~vithout issue of their own body, 
all the rights and .heirship shall cease as to the real property." H e  
evidently intended not a single class taking among themselves, but those 
who should take by classes or families in the quality or character of 
heirs; and, besides, in items four and five he actually divides the estate 
into halres, one of which should go to Nancy's children and the other to 
Jemima's, which, of course, is a di~is ion per stirpes. This tends to show 
that he was of the opinion that in item 2 he had used words sufficient 
to create a d i~ i s ion  per stirpes, though his language is somewhat obscure, 
or less clear and definite than it is in items 4 and 5 .  H e  meant 
that it should be divided in  the same way both as to the 162-acre tract 
and the remainder of his estate. This, of course, is said regardless of 
the great weight of authority as to how such language should be inter- 
prctcd, it being pel- a t l r y a o .  

We are, therefore, satisfied that we have reached the right conclusion 
as to his "true intent and meaning,'' and we accordingly affirm the 
judgment. 

Affirmed. 

McKINLEY McMAHAN v. CAROLINA SPRUCE COMPALVY. 

(Filed 24 December, 1920.) 

1. Employer and EmployeeMaster and S e r v a n t D u t y  of Master-Safe 
Place to Work-Negligence-Contributory Negligence-Evidence- 
Questions for Jury-Trials. 

The master's duty is to furnish his employee a reasonably safe place to 
work, which the latter may assume he has done, and where the omission 
of this duty by the former causes an injury to the latter, without negli- 
gence on his part, he may recover in his action such damages as he may 
thereby have sustained, which under conflicting evidence is a question 
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for the jury, upon both the issues a s  to negligence and contributory negli- 
gence, and a motion for judgment a s  of nonsuit upon the evidence will 
be denied. 

2. Same--Simple Tools. 
Evidence that  a minor employee, without instructions from his employer, 

in the course of his employment, was required to help put a hand-car upon 
the rails of defendant laid upon a platform or  dock, which had been 
derailed by the rotten condition of the planks upon which the rails were 
laid, causing them to spread; that  insufficient help was furnished to do 
this, in  the usual manner, by lifting the car  upon the rails, and required 
the plaintiff to go around a pile of lumber t o  get planks with which to 
again place the car upon the rails in furtherance of his work, and that  
the injury complained of was caused, while he was in  the exercise of due 
care, by his stepping upon planks piled by the defendant improperly and out 
of their place, on the platform or dock, the principle a s  to "ordinary tools" 
has no application, and such evidence is suecient to take the case to the 
jury upon the issue of the defendant's actionable negligence. 

3. Employer and  Employee--Master a n d  ServanLPhys ic ians  and  Sur- 
geons-Negligence. 

Evidence that the employer selected a physician to attend employees 
injured while engaged in the course of their duties, and paid for such 
services by assessment among the employees, is sufficient to  sustain a 
verdict for damages caused by the malpractice of the physician, so selected 
and paid, to a n  employee so injured, when the employer has been negligent 
in not properly selecting the attending physician. 

4. Same-Notice-Evidence. 
Evidence that  a physician, selected by the employer to attend an em- 

ployee injured in the course of his employment, failed to place the broken 
bones of the arm of the employee in  proper alignment, but left them over- 
lapping each other, without a union between them, thus shortening the 
arm, leaving it two inches shorter than it should have been, and very 
crooked and ugly in appearance, and practically useless, is sufficient, upon 
the question a s  to the malpractice of the attending physician, to take the 
case to  the jury, with other evidence tha t  the employer had previous notice 
of his incompetency a s  a physician or surgeon. 

5. Same--Substantive Evidence. 
Evidence that  a t  the trial of another action, to  which he was a party, 

the employer acquired knowledge of the incompetency of a physician or 
surgeon whom he thereafter retained to attend a n  employee who received 
an injury in the course of his employment, is sufficient as to the defend- 
ant's notice.of such incompetency, upon the question of his negligent selec- 
tion of him, though not substantive evidence a s  t o  whether he was, in the 
present case, chargeable with malpractice. 

0. Appeal and  Error-Findings-Deposition-Evidence. 
The findings of the trial judge that  a witness, testifying by deposition, 

was sick and unable to attend court, and had been duly served with sub- 
poena, a r e  conclusive on appeal, where there i s  evidence to  support them 
and the deposition was properly admitted in evidence. 



638 I S  THE SUPREXE COURT. [lSO 

7. Contracts-Negligence-Releas-Infants-Evidence. 
Where a release has been obtained from an employee, discharging his 

employer from liability for a personal injury, alleged to have been caused 
by negligence, a family record containing the ages of employees. including 
that of the plaintiff, showing that  he was a minor a t  the time of signing 
the release, is competent in corroboration of other evidence to the same 
effect, upon the question of the validity of the release. 

S .  Employer and  Employee-Master and S e r v a n t P h y s i c i a n s  and  Sur- 
geons-Malpractice-Evidence--Res Gestae. 

I t  was competent for the plaintiff to testify in his om-n behalf as  to 
what the physician said a t  the time he treated his arm, a s  to its condition 
and appearance, and as  to what a knot near the elbow signified, which 
turned out afterwards to be a wrong diagnosis, this being in the nature 
of declarations accompanying the acts of the physician in treating the 
arm, and therefore a part of the thing done (pars rei gestae).  

9. Contracts- Negligence- Release-- Fraud- Evidence-- Employer a n d  
Employee-Master and  Servant. 

Upon allegations of fraud in the procurement of a release from damages 
for a personal injury resulting from malpractice of a physician in setting 
a broken arm of defendant's employee, and for which the defendant is 
responsible, evidence that  the defendant, and the physician employed by 
him, misrepresented the condition and effect of the injury and its probable 
consequences, which was calculated to and did mislead the plaintiff in 
taking a small sum of money in giving a release, altogether dispropor- 
tioned to any reasonably adequate sum, is sufficient to be considered upon 
the issue as  to the validity of the release. 

10. Sam-Physicians and  Surgeons-Malpractice. 
V7here the employer is responsible in damages for  malpractice of his 

physician in  charge of an injured employee, and there is evidence that he 
afterwards had ca!led in another uhssician, who properly treated t he  cnqe 

recovery can only be had for the injury and damage occasioned by the 
malpractice of the first physician; and where the judge clearly and prop- 
erly so charged the jury, and the jury has so confined the damages, his 
reference to  the second physician called in is  not prejudicial, but harmless 

11. Appeal and  Erro~~-Instructions-Contentiontentions-Objections and  Excep- 
tions. 

Objection to an alleged misstatement by the judge of the contention of 
a party should be made promptly in order to  be available by exception 
on appeal. 

APPEAL by defendant  f r o m  H a r d i n g ,  J., a t  August  T.erm, 1920, of 

YARCEY. 
Plaint i f f  states t ~ o  causes of action, i n  the first of which h e  alleges 

negligence of the defendant  i n  fa i l ing  to  fu rn i sh  a safe place to  work. 

T h e  defendant  required the plaintiff t o  work  on  a lumber  dock, which 
was about twelve feet above t h e  ground on a f r a m e  of studding, which 
had been floored a n d  a steel ra i l  t r ack  laid o n  top of this flooring, upon  
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which track a lumber car or truck was operating. Defendant had been 
shipping lumber from packs alongside of this dock, and had carelessly 
piled up a lot of lumber and packing strips in  a loose way on top of this 
lumber dock and by the side of the track. The timber in this dock had 
been permitted to rot, which caused the track upon the same to spread, 
and the lumber truck to 'drop down between the rails. I n  order to get 
the truck back on the track, it was necessary to prize the same up with 
timbers, requiring the plaintiff to go around the car on the dock, and to 
do so he was required to pass over this lumber or packing strips, which 
slid off to the ground, taking the plaintiff with it, a distance of about 
twelve feet, when both the bones in his left arm were broken. Plaintiff 
also alleges an insufficiency of hands to do the work which required him 
and his coworker to use the scantling for prizing the car back on the 
rails. 

I n  the second cause of action the plaintiff alleged that he was injured 
by the malpractice of defendant's doctor, who failed to treat his arm 
properly and with ordinary skill, and failed to use the right kind of 
splint, and thus permitted the bones of his arm to become lapped and ont 
of alignment, and thereby his arm was left badly misshaped and was 
rendered practically useless. 

Defendant pleaded a release by the plaintiff, which the latter alleged 
was fraudulently procured. The other questions in the case will fully 
appear from the verdict, which, with the answers thereto, is as follows: 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the first cause of action, as set out in the complaint ? Answer : 
'Yes.' 

"2. Did the plaintiff by his own negligence contribute to his own 
injury? Answer : (NO.' 

"3. What damage, if any, is plaintiff entitled to recover for and on 
account of his injury, as alleged in the first cause of action? Answer: 
'$2,500, less $165.' 
"4. Was the signature of the plaintiff and the execution of the con- 

tract of release set up i n  defendant's answer obtained from the plaintiff, 
McKinley McMahan, through fraud, undue influence, or misrepresenta- 
tion of the defendant? Answer: 'Yes.' 

"5 .  Was the plaintiff at  the time of signing the said release a minor, 
under the age of 21 years ? Answer : 'Yes.' 

"6. Did the defendant engage and employ Dr. D. J. Smith as its 
physician to treat the plaintiff, as alleged in the complaint? Answer: 
'Yes.' 

"7. Did the defendant negligently furnish an  unskilled and incompe- 
tent physician and surgeon to give such treatment? Answer: 'Yes.' 
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"8. V a s  the plaintiff injured by the negligence of the defendant in 
failing to properly treat plaintiff's injury, as alleged in the complaint? 
Answer : 'Yes.' 

"9. What damages, if any, is the plaintiff entitled to recover as the 
result of negligence, as alleged in the second cause of action? Answer: 
'$47000.7 " 

Judgment was entered on the verdict, and the defenclant appealed. 

Watson, Hudgins, Watson d Fouts for plaintiff. 
TV. C. A-ewland, S.  J .  Ervin, Xerrimon, A d a m  & John;ston, and 

Charles Hutchins for defendant. 

~ A L I ~ E R ,  J., after stating the case: I t  will be convenient to corlsider 
the exceptions in the order of their statement in the record, though they 
are not so stated in the defendant's brief. 

As to the first cause of action, me think there was sufficient evidence 
of the defendant's negligence for the jury. The defendant x7as required 
to exercise due care in furnishing a reasonably safe place for plaintiff 
to do his work, and this, it is alleged, was not done, as its platform or 
dock was decayed so that the rails spread and the hand-car fell between 
the rails. On the day of the injury the car, because of the rotten condi- 
tion of the dock, fell between the rails, and it was necessary for plaintiff 
to secure a scantling from the other side of the track in order to prize 
it back to its place. To do this he was required to go around the car, and 
while he was walking toward the place where he saw the scantling, he 
stepped on a pile of lumber which had been taken from the stack and 
was crossed. I t  should not h a w  heen +here7 nnd, hcsidcs , L U  ---- \ !an  iiii- ' 

properly piled, being crossed instead of straight. H e  was short of help 
and had to hurry with his ~ ~ o r k  in order to keep the mill clear of lumber 
where it would be in the way if allowed to accumulate. H e  stepped on 
the lumber and it slipped and slid off and threw him violently to the 
ground, because i t  was piled improperly. I t  should have been piled 
straight instead of crossed, and should have been in the stack and not on 
the platform. The question of negligence was properly submitted to the 
jury by the court, under the rule of the prudent man, and also the ques- 
tion of plaintiff's contributory negligence, and they found against the 
defendant. 

This case does not fall within that class where the employer is allowed 
to do simple work in his own way, without the necessity of any instruc- 
tions from his employer, because i t  is presumed in such a case that the 
work is safe if properly done by the employee, by the exercise of his own 
common sense and judgment, there being no complication i n  the work 
requiring special instructions from the employer as to how he should 
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do it. But this rule does not apply if the employer has not furnished 
a reasonably safe place to do the work, and the employee has been 
injured by his default in  this respect, while in the exercise of due care 
himself. Whether the master has performed his duty and the servant 
has performed his, are questions manifestly for the jury to decide. I f  
in  this case the defendant furnished a rotten platform or dock for its 
servant to work on, and insufficient help for him to do the work properly 
and safely; if in consequence of defendant's failure in this respect, plain- 
tiff was compelled to go around the car on a walk, where lumber was 
wrongly and carelessly piled, and while in the exercise of care himself, 
the plaintiff stepped on the pile of lumber which slipped from under 
him and caused him to be thrown from the platform, and the jury found 
these to be the facts, and that the injury was proximately caused in this 
way, and by defendant's failure of duty, the verdict was correct in fact 
and in  law. We must hold that there was some evidence from which the 
jury could infer the necessary facts showing defendant's negligence, and 
the same may be substantially said of the defendant's contributory negli- 
gence. His  Honor put both questions to the jury according to our 
approved precedents. I t  was more a question of fact than one of law. 
The master's duty to furnish a reasonably safe place for the servant to 
work and proper machinery and other appliances with which he mag 
perform it, is unquestionable. "Where there is evidence tending to show 
that an injured employee did not have a reasonably safe place to work, 
. . . the question whether i t  was such a place, or whether the failure 
to warn him of the danger was the proximate cause of the injury should 
be submitted to the jury. Where more than one inference can be drawn, 
as to the negligence, or the proximate cause, it is for the jury to deter- 
mine" which inference is the correct one. Holton v. Lumber Co., 152 
N .  C., at  p. 69. Cases bearing on this question are Steeley v. Lumber 
Co., 165 N .  C., 27; Nelson v. Tobacco Co., 144 N.  C., 420; Dunn v. 
Lumber Co., 172 N.  C., 129 ; Marks v. Cotton Mills, 135 N .  C., 290; West 
v. Tanning Co., 154 N .  C., 44, and other cases which are cited in  Steeley 
v. Lumber Co., supra. There was no error in submitting the first cause 
of action to the jury, especially when the principles of law applicable to 
the case were so lucidly stated in the charge. 

As to the second cause, for malpractice in treating the plaintiff, there 
can be no question that there was some evidence which tended to establish 
the charge of unskillfulness in the method of treatment, and a failure 
to exercise proper care and to make a proper diagnosis. There was 
undoubtedly sufficient evidence that defendant knew of the incompetency 
of the physician. The particular allegation is that Dr. Smith, assisted 
by Dr. Aldredge, failed to place the broken bones i n  proper alignment, 
but left them overlapping each other, and without a union between them, 

41-180 
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thus shortening the arm about two inches, and learing it "very crooked 
and ugly in appearance, and practically useless." As said in  W o o d y  v 
S p r u c e  Co., 178 N.  C., 592 (S. c., 176 N. C., 643)) "The defendant owed 
the duty to the plaintiff, after it had undertaken to secure a doctor for 
him, to see that he was one of reasonable skill and ability." There was 
evidence that Dr. Smith was employed and paid from the wages of the 
employees, upon the assessment plan, to treat them, and the rule just 
stated, as to defendant's duty in  the premises, is the correct one. The 
evidence of a prior suit to which defendant was a party, and in which he 
was informed of the physician's lack of skill, was sufficient to charge 
it with notice of the same on the question of negligence. I t  was not 
competent as substantive evidence of the physician's incompetency, nor 
of negligence itself, but only of notice to the defendant that he was 
considered as unskillful. Foicle c. R. R., 147 N. C., 491; 4 Chamber- 
layne on Mod. Law of Eu., see. 3830. The information came to the 
defendant under oath, and therefore was most solemnly imparted to 
him;  and the jury found that he was incompetent before this transac- 
tion. With these facts within its knowledge, the defendant should have 
proceeded more cautiously. Some latitude is necessarily allowed in 
proof as to notice or knowledge. I t  was held in W o o d y  v. S p r u c e  Co., 
supra,  that while the company was under no obligation to furnish a 
physician to its employees, when it assumed to do so, the duty arose to 
exercise due care in  selecting him and in continuing him in its service. 
Several of the exceptions to testimony are so plainly untenable that we 
forbear any discussion of them. 

The deposition of Mrs. McMahan mas competent. The judge found 
as facts that q h ~  w n q  sick nnc! unsrh!e te nttnnc! c x r t ,  nnc! ha4 kcen &i$ 

served with a subpoena. These findings are binding upon us. W i l l i f o r d  
v. B a i l e y ,  132 N.  C., 403; B r n n t o n  v. O'Br ian t ,  93 N. C.,  103; Fell's 
Revisal, sec. 1645, subsec. 4. There were no written exceptions to the 
deposition filed. Davenpor t  c. M c X e e ,  98 N .  C., 500, at  p. 507, and 
cases cited. 

As to the paper containing the ages, including that of the plaintiff, 
i t  was, at  least, corroborative and was properly admitted on that ground, 
if for no other reason. I t  was offered to prove the age of plaintiff, and 
the want of capacity to execute the release. On the question of fraud 
in  procuring the release, the court's instructions to the jury were fully 
sufficient, and conformed to our precedents, and the same may be said of 
the general charge on the second cause of action. 

The testimony of plaintiff as to what he told Dr. Smith as to the con- 
dition of his arm, when the doctor examined it and changed the splints 
put there by Dr. West, was clearly admissible as part of the res  gestae, 
and also as explanatory of his physical condition, the statement having 
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been made to his physician at  the time the latter was trying to discover 
what was that condition. H e  called the doctor's attention to the knot 
on his arm bone, and was told that i t  was not serious, but merely a callous 
formation on the bone, and that it would be all right, which-proved to 
be untrue; the doctor advised him that he could go back to his work, 
whereas the arm became so bad, and was so crooked and disfigured, that 
he was ashamed to exhibit it, even to the doctor who treated it. There 
was evidence that the arm was not treated according to the approved 
methods of surgical science, and did not receive the proper attention, 
and for these reasons it was left in its present condition, and will never 
improve or return to its normal shape. The court, in the charge, ex- 
pressly confined the testimony in regard to the Woody suit against the 
defendant to the question of notice, or knowledge of Dr.  Smith's incom- 
petency, and positively instructed the jury not to consider i t  as substan- 
tive evidence of the fact. 

The motion to nonsuit was properly overruled. Upon such a motion 
the testimony must be taken as true (Reid  v. Reese, 155 N .  C., 930; 
Woody  v. Spruce Co., 176 N.  C., at p. 643), and when so regarded, there 
was ample evidence to support the verdict. I n  this connection we may 
well repeat that plaintiff's testimony of how he was hurt, if believed, 
shows that the lumber on the dock was so carelessly piled as to cause i t  " 

to give way when he stepped on i t j  and besides, that kind of lumber did 
not belong there, but should have been in  the stack, and that he did the 
best he could under the circumstances, not being aware of the trap that 
was there, though not intentionally set for him. These and other facts 
of like import, taken in  connection with the rotten platform, and the 
shortage of helpers, made a case of negligence for the jury to find. 
Plaintiff properly contended that he had the right to assume that his 
employer hadso $led the lumber as not to be unsafe to him while in  the 
performance of his duties, and that he had not needlessly exposed him 
to danger. Cochran v. Young-Hartsell illills Co., 169 N.  C., 57. The 
master produced the situation which required the plaintiff to walk over 
the pile of lumber and was negligent in  doing so, but having done it, the 
servant had the right to assume that he could safely walk to the place 
where he was required to go for the scantling, or whatever he needed, to 
prize the car back, especially as there was a lack of necessary help to do 
the work, according to plaintiff's testimony, which we must believe to 
be true on the motion of nonsuit. Piaford v. R. R.. 160 N.  C.. 93. ", 

There was evidence of fraud in  procuring the release and of a want of - 
consideration. There was actual misrepresentation here, notably as to 
plaintiff's condition, which was calculated to mislead him and cause him 
to  surrender his right of recovery for a mere song, almost nothing as 
compared with the extent of his injuries and his real damage. Causey 
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v. R. R., 166 N. C., 5, at  p. 10, where i t  is said (quoting from Hume 
v. U.  S., 132 U. S., 611) : "It ( f raud)  may be apparent from the in- 
trinsic nature and subject of the bargain itself, such as no man in  his 
senses, and not under delusion, ~ rou ld  make, on the one hand, and as no 
honest and fa i r  man would accept, on the other." The charge was 
plainly correct as to the burden of proof. Woody v. Spruce Co., 178 
N. C., 592, 593 (8. c., 176 N. C., 6-14). No  damages were claimed after 
1 December, 1917, and the jndee instructed the jury not to award any. 
which resulted from any treatment of Dr. Smith after that date. as the 
defendant was potected against any such award of damages by its con- 
tract with the plaintiff. The charge mas correct as to the other damages, 
when the entire charge is considered. 

TYe are of the opinion that the jury did not give any damages because 
of anything Dr. West did, as i t  appears that his treatment was satisfac- 
tory according to plaintiff's own testimony, and from all that appears, 
he was competent and capable. The injury done was attributable to 
Dr.  Smith's adrice and treatment of the arm. The plaintiff testified 
that  its appearance was good when he returned from the hospital, and 
the arm was straight. The splints were removed by Dr. Smith and 
twice replaced with others by him, and i t  was then and thereafter the 
damage mas caused. We can see nothing to lead us to believe that any 
part of the recovery was due to Dr .  W e ~ t ' s  conduct, or treatment, and 
therefore the reference to him, w e n  if improper, was not prejudicial, 
and was practically harmless. I t  is not ground for a reversal. 5'. v. 
Bailey, 179 N. C., 72-1. Besides, the issues themselres restricted the 
inquiry to damage caused by Dr .  Smith's incompetency. The jury 
",,,.c,l- >.,., Jn..m+-,.J : A -  ----a 
V U I L I J  U L I U C . 1  U L U U U  I b O  JLUpC. 

We have examined this case with great care, and close attention, and 
can find no reversible error. The objections to the judge's statement 
of the contentions fall within the usual rule that any error therein, if 
any, was not called to the judge's attention, as i t  should have been, in  
proper time so that he could correct it. Sears v. R. R., 178 N. C., 285; 
Hall v. Giessell, 179 N .  C., 657. The numerous exceptions have ex- 
tended this opinion beyond our expectation. 

As we find no error, i t  will be so certified. 
ATo error. 
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MAGGIE BAILEY v. CITY O F  ASHEVILLE. 

(Filed 24 December, 1920.) 

1. Municipal Corporations-Cities a n d  Towns-Streets and Sidewalks- 
Defects i n  Sidewalks-Negligence-Subsequent Repairs-Identifica- 
tion-Evidence. 

In  a n  action to recover damages of a city for a personal injury, caused 
to the plaintiff by the defendant's negligently having its meter box in a 
dangerous condition, with its top several inches below the lcvel of the 
sidewalk, covered up or concealed by weeds or straw, so that the plaintiff 
did not see its imperfect condition and stepped therein to her injury. 
evidence is competent, when wholly confined to the location of the water 
meter box in question, a relevant matter in  dispute, that the defendant 
made changes in the condition of this box after the occurrence of the 
injury complained of in the suit, but not a s  evidence of negligence. 

2. Municipal Corporations-Cities and Towns-Streets and Sidewalks- 
Def ects-Negligence-Notice. 

Municipal corporations are required to keep their streets and sidewalks 
free from dangerous defects therein for the safety of those entitled to use 
them, and a re  responsible in damages to those who may be injured, when 
such damages a r e  the proximate cause, and the municipalities have had 
sufficient previous notice thereof, either actual or implied from its neglect 
of i ts  duty of supervision, for such length of time as should have put them 
upon sufficient notice to repair in time or t o  guard against the injury, or 
to be reasonably inferred by the jury from the facts in evidence. 

5. S a m e E v i d e n c e - Q u e s t i o n s  f o r  Jury-Trials. 
Where there is evidence that a municipal corporation for several months 

had permitted i ts  water meter box to become dangerous to pedestrians 
on its sidewalk, had had the meter read by its employee once each month, 
the last time being about five days before the injury for which damages 
a r e  demanded in the action; that the top of the box was several inches 
below the grade of the sidewalk, and not discernible for the grass and 
leaves : Held, sufficient upon the issue of the defendant's actionable negli- 
gence ; and as  t o  whether it  had, or should have had by proper supervision. 
notice sufficient for i t  to have remedied the defect and avoided the injury. 

APPEAL b y  defendant f r o m  Lolzg, J., at the October Term, 1920, of 
BUNCOMBE. 

T h i s  is a n  action t o  recover damages f o r  personal injury.  

T h e  negligence complained of is t h a t  t h e  defendant placed a water  
meter  box on  one of i t s  sidewalks two or  three inches below the surface, 
wi th  a n  insecure covering, and  permit ted d i r t  a n d  leaves to accumulate  
thereon. 

O n  27 October, 1917, t h e  plaintiff,  while  running  down Black Street  
in said ci ty  stepped o n  the top  of a water  meter  box, t h e  top, which had 
been displaced, o r  partially removed, flew u p  a n d  her  leg went in to  the 
box, causing the in jury .  
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Black Street, where the injury occurred, is a graded but unpaved 
street, the plaintiff lived on the south side and she had crossed over on 
the north side of the street. There was no paved sidewalk, the entire 
street, including the portion used as a sidewalk, being of a loamy clay 
soil. The street ran east and west, and the street inclined considerably 
d o m  grade tomards the west to the depot, to which point the plaintiff 
was running when injured. 

I t  is alleged in the complaint, and admitted in the answer, "That at  
the point where water connections are made on Black Street by the 
defendant"; "that said meters were constructed by sinking a terra-cotta 
t ~ e l ~ e - i n c h  pipe down into the ground over the meter, and placing a 
flat iron cap fitting over the top of the pipe and in  the opening in the 
iron cap is fitted into a groove, an iron lid (somewhat like a stove lid 
and eye) ." 

The defendant moved for judgment of nonsuit, which was refused 
and defendant excepted. 

There is also an exception to the admission of evidence which is re- 
ferred to in  the opinion. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed. 

W .  P. Brown and J .  D. Murphy for plaintiff. 
G e ~ ; ~ e  Pennell and Narcus Erwin  for defendant. 

ALLEN, J. We have been much impressed by the earnest argument of 
counsel for the defendant, but upon careful consideration of the record 
me fin_c! r?c errcr mhich TTFI!:! jx t i fy  n scw t~ia!. 

Two exceptions are relied on. The first is to the reception of evidence 
showing that the defendant made changes in  the condition of the water 
meter box after the plaintiff was injured, which would have been erro- 
neous under the authority of Lowe v. Elliott,  109 N .  C., 581; Myers v. 
Lumber Co., 129 N. C., 252; dilcen v. N f g .  Co., 146 N .  C., 324, cases 
relied on by the defendant, if the evidence had been admitted on the 
question of negligence, but this was not done, and, on the contrary, the 
court carefully restricted the evidence to the identification of the box 
and place of injury, for which purpose i t  was competent. 

When the evidence was offered and objected to the court said: "The 
rule would be this: I f  you offer evidence tending to show that the 
meter box was at  a certain place, and that place is disputed, you can 
offer evidence to identify the particular place. Of course, its condition 
a t  a subsequent time could not be used as a cause of action either, only 
the condition of the place a t  the time of the alleged injury would be 
competent; but as to the identification of the place in  evidence, that 
you may offer. 
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('I will let her go on and state whether or not there was a hole there, 
only for the purpose of identity. The court rules that the cause of 
action is founded upon the conditions existing a t  the time alleged in thc 
complaint; then the plaintiff's action must stand or fall by conditions 
that existed at that time-but as to the contest between the plaintiff and 
defendant as to whether or not there was a meter hole at  the place a t  
the time alleged in  the complaint, the evidence as to subsequent condi- 
tions is admitted for the purpose only-that is, whether there was i n  
existence at  the time of the alleged injury such a meter box or place as 
that described in  the complaint. This evidence is only for identification 
of such place, and the jury are instructed that i t  is admitted for no other 
purpose." 

The other exception is to the refusal to nonsuit the plaintiff upon the 
ground that there is no evidence of negligence. 

The duty of the municipal corporation in reference to streets is stated 
as follows in  Bai ley  v. W i n s t o n ,  157 N .  C., 259: "A city or town or 
village must keep its streets in  good condition and repair so that they 
will be safe for the use of its inhabitants or of those enti.tled and having 
occasion to use them. I f  they become unfit for use by reason of defects 
which could not be anticipated and consequently guarded against, under 
ordinary circumstances, the municipality should have some notice of the 
defect, either actual or else implied from the circumstances; and in  this 
connection i t  must be said that i t  is the duty of the city (and of course 
these principles apply generally to all forms of municipalities) to exercise 
a reasonable.and continuing supervision over its streets, in  order that it 
may know they are  kept in a safe and sound condition for use. Some- 
times notice of their defective condition is actual or express, again i t  i s  
constructive or implied, where, for instance, the defect has existed for 
such a length of time as to show that the city has omitted or neglected 
its plain duty of supervision; and still again, i t  may be inferred by the 
jury from the facts in  evidence. This principle is illustrated and was 
applied in  Fitzgerald v. Concord, supra, where i t  is said, approving 
1 Sh. and Red. on Negligence, see. 369 : 'Unless some statute requires 
it, actual ndtice is not a necessary condition of corporate liability for 
the defect which caused the injury. Under its duty of active vigilance, 
a municipal corporation is bound to know the condition of its highways, 
and for practical purposes the opportunity of knowing must stand for 
actual knowledge. Hence, when observable defects in  a highway have 
existed for a time so long that they ought to have been seen, notice of 
them is implied, and is imputed to those whose duty i t  is to repair them; 
in  other words, they are presumed to have been discovered by the exer- 
cise of reasonable diligence.' . . . 'On the question of notice implied 
from the continued existence of a defect, no definite or fixed rule can 



648 I N  THE SUPREME COURT. [I80 

be laid down as to the time required, and i t  is usually a question for the 
jury on the facts and circumstances of each particular case, giving 
proper consideration to the character of the structure, its material, the 
time i t  has been in existence and use, the nature of the defect, its placing,' 
and other considerations not necessary to be stated." 

I s  there evidence that  the defendant failed to perform this du ty?  
The meter box was placed on the sidewalk and, as stated in  the brief 

of appellant, the "defendant admitted control and duty to maintain both 
the meter box and the street." 

Thc  cvidence of express and implied notice to the defendant of the 
condition of the box mas plenary, as one witness testified that the box 
had been in the same condition as when the plaintiff was injured six or 
eight months, and an  employw of defendant &ad the meter monthly. the 
last time being five days before the injury.  

There was also eridence that  the box was so placed that  it made the 
sidewalk unsafe and dangerous. 

One n itness testified as follows : T o w ,  tell the jury, if you please, 
the condition of that  hole with reference to the surface of the sidewalk? 
I t  was somewhit lower, three or four inches lower. I should say, and 
n-as hardly discernible. 1 walked over i t  and didn't see i t  until i t  was 
pointed out to me. Why  v7as it that  you couldn't see i t ?  On  account 
of grasq that had gronm up a b ~ n t  the sides of it,  and probably there were 
leaves over it." 

There was other evidence tending to prove that  the box was t ~ o  or 
three inches lower than the general  surface of the s i d e ~ ~ a l k .  that  grass 
had grown around it, that dirt and leaves covered it, or  nearly so, and 
i l  u i i i  ihr C U V ~ ~ L . ; L I ~  "1 i l ~ e  h x  \\ ab ii~~eciii-r:y f i i ~ k i ~ d ,  iViiidi was h u % ~ i t . i i i  

to support the verdict. 
X o  error. 

JAMES S H U L E R  ET AL. V. BURNHARDT LUMBER COMPANY. 

(Filed 24 December, 1920.) 

1. Limitation of Actions-Judgments-Estoppel-Adverse Possession. 
A judgment in an action involving the disputed title of land will not 

estop the losing party from showing his title by twenty years adverse 
possession since the rendition of the judgment, under known and visible 
metes and bounds. 

2. Same-Evidenc@uestions for Jury-Trials. 
Evidence that the locus in quo had been in the possession of a party, 

claiming title by adverse possession, and that he had used the lands for 
the purposes to which they were adapted, for more than twenty years, 
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under known and visible metes and hounds, and, in this case, that he had 
cleared and.cultivated some of it every year, and had continuously for 
the required period, taken from the tract rail timber, hoard timber, locust 
pins, and tan bark, is sufficient to take the caqe to the j ~ ~ r y ;  and :I motion 
for a judgment as of nonsuit upon the evidence will not be sustain~cl. 

APPEAL by plaintiff from Rmjson, J. ,  at .June Term, 1920, of C*RATI.ZRT. 
This is an action to recover damages for a trespass on lands embraced 

in grant No. 10391, cntry S o .  1178, as shown on thc court map. TEIP 
grant was issued to 5. B. Caringer and W. T .  Shnlcr on 1 2  Dcccmhcr, 
1890. Plaintiffs are thc heirs at  law of W. T. Shuler. 

At date of this grant, and up to his death, W. T. Shulcr, fathclr of 
plaintiffs, and his wife, Rachel Shulcr, were living on tracts 1058 and 
4559 (Whitaker land), adjoining the aborc mentioned grant. 1\11 of 
the above lands were covered by grant No. 3140, cntry 3029, issuet1 to 
A. T. Davidson, dated 3 February, 1868, and under which the tlcfcntl- 
ants claim. At November Term, 1895, of the Graham Superior (?ourt, 
a judgment was rendered in  a suit pending between A. T. Davidson and 
the heirs of W. T. Shulcr, present plaintiffs, adjudging that David.;or! 
was the owner of grant No. 3140, located as shown on thp Crisp plat. 
There was evidence tending to show that at that date the plaintiffs had 
one field, which lapped over on entry No. 1178, shown on the map a? 
field No. 1, and since that date have kept said field in cnltivation and 
enlarged same, and hare made two other fields on the said entry, to wit, 
Nos. 2 and 3. Field No. 3 has been cultivated for about 23 years by 
the Shulers, they claiming all the land as their own, and that the plain- 
tiffs had claimed the same up to known and visible lines and bounds, 
using same adversely, for 23 years. 

The court was of the opinion that the plaintiffs were estopped by the 
judgment of 1895, and therefore could not claim the land. Judgment 
of nonsuit was entered accordingly, and plaintiffs appealed. 

T.  M.  Jenkins and R. L. Phillips for plaintiffs. 
W .  M. Bell and T .  A. Morphew for defendants. 

WALKER, J., after stating the case: The first question presented is, 
"Did the judgment in favor of A. T. Davidson, entered November, 
1895, estop the defendants there (plaintiffs here) from acquiring title 
by adverse possession? We are of the opinion that the following cases 
are clear authority against this position: Wilson v. Brown, 134 N. C., 
400; Reynolds v. Cathens, 50 N. C., 438; Eddlornan v. Carpenter, 52 
N.  C., 617; Scarboro v. Scarboro, 122 N.  C., 234. The Court, in  Rey- 
nolds v. Cathens, supra, held that the possession of a grantor in a deed, 
who holds over, after his deed was delivered, may be adverse. Judge 
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Pearson in his opinion, said: "In respect to the possession of Sarah 
Wilkie the rendor, under whom both parties claim, we are unable to see 
any principle of law which prevents it from being adverse to the lessor 
of the plaintiff. She was not his tenant for years, at  will or at  suffer- 
ance, nor did she enter under or obtain possession from him. As far  as 
the case disclosed, she continued in posse&ion without any understanding 
or permission on the part of the plaintiff's lessor, notwithstanding the 
deed she had executed, the legal effect of which mas to give plaintiff's 
lessor right of possession, but in defiance of which she maintained and 
continued her possession. I t  would, consequently, seem that this posses- 
sion was adverse." I n  Johnston v. Farlow, 35 N.  C., 84, i t  was held 
that the old deed was not color, but that case recognizes that the posses- 
sion can be adverse even after the deed was made. Of course. if after 
the execution of a deed with covenants a man can acquire title by adverse 
possession, he certainly can after a judgment which gires the right to 
a writ of possession. I t  was held in Wilson v. Brown, supra, that the 
possession of a person, which continues after his land is sold under 
execution and deed made to the purchaser, is adverse to the purchaser, 
but the original deed to him is not color of title after the sale. - 

These plaintiffs claim title by adverse possession under known and 
visible lines and bounds for twenty years, since the rendition of the 
Davidson judgment. Rev., 384. 

The second question is, Was the evidence of the plaintiffs, taken in  
its strongest light for them, sufficient to justify a finding by the jury that 
they had held open, notorious, continuous, and adverse possession, under 
known and visible lines and bounds, for twenty years, since the date of 
~l.- :.-?I-- - - L  I T - -  - 
u C ;  J uusuc~~li, IY v v euLei, 1895 8 

An examination of the testimony of James Crisp, surveyor, shows that 
this tract of land is a well marked tract. The evidence of James Crisp, 
Ed. Shuler, and James Shuler all shows that these plaintiffs had used 
these lands for the purposes to which they were adopted, from the date of 
the judgment down to the bringing of the action on 1 5  January, 1920. 
Some of the acres had been cleared and cultivated every year, rail timber, 
board timber, locust pins, and tan bark had been taken from the land all 
these years. 

I t  is admitted in  defendants' brief that there was evidence to establish 
the contentions of plaintiffs, as to adverse possession, and we are of the 
opinion that there was sufficient evidence to fairly raise a controverted 
question for the jury, and therefore i t  was error to grant the nonsuit. 
Plaintiffs were claiming 20 years adverse possession, and not under color. 

New trial. 
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E. N. EOOPER v. TALLASSEE POWER COMPANY. 

(Filed 24 December, 1920.) 

Offlcial BondeDeeds and Conveyances-Mortgages-Registration-Stat- 
ute+Purchasers. 

The mortgage or deed in trust permitted by Rev., 265, to be given in 
lieu of an official bond, is, as to proper registration, to be wgarded as a 
mortgage, or deed in trust, and accordingly registered as the law requires, 
construing the statute strictly, as required ; and its entry upon the records 
in the clerk's office as a bond, alone, without recording it in its proper 
place as a mortgage, is insufficient to give notice. to, or priority of lien, 
over a deed of a subsequent purchaser of the land. 

APPEAL by plaintiff from Ray, J., at the September Term, 1919, of 
GRAHAM. 

This is an action to recover land, in which there waF a judgment for 
the defendant, and the plaintiff appealed. 

J. M. Moody f o r  plaintiff. 
R. L. Phillips bnd S. W.  Black for defendant. 

ALLEN, J. The State issued grants to J. J. Colvard, covering the 
land in controversy, under whom both plaintiff and defendant claim. 

Colvard, described in one part of the record as treasurer of Graham 
County, and in another as tax collector, executed a mortgage to the clerk 
of the Superior Court in lieu of an official bond, as is allowed under 
Rev., 265, and it is under this mortgage the plaintiff claims. 

Thereafter the said Colvard conveyed the land to J. W. Adams, who 
is admitted to be a purchaser for full value, by deed which was duly 
registered, and it is further admitted that the defendant has a connected 
chain of title from Adams. 

The mortgage was copied in the official bond book kept in the office 
of the register of deeds, and there was no other registration until after 
the purchase by Adams from Colvard, nor was the mortgage indexed in 
the general index of deeds and mortgages, or in the bond book. 

The question therefore presented on this phase of the title is whether 
copying in the official bond book is a legal registration, because if i t  is 
the plaintiff has the older and better title from Colvard, while if the 
mortgage was not registered according to law, the title is in the defend- 
ant through the deed to Adams, as it is "Settled beyond controversy t.hat 
as against purchasers for value an unrecorded mortgage has no validity, 
either by way of passing the title or creating a lien, equitable or other- 
wise." Wood v. Tinsley, 138 N. C., 510. 
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The statute (Rer., 265) permits the execution of a mortgage or deed 
in trust in lieu of an official bond, but the "Statute is exceptional in its 
provisions, and must be strictly obserred" (Eshon v .  Comrs., 9 5  N. C., 
76), and the instrument when so executed is still a mortgage or trust 
deed and not a bond, and must be legally registered before it can prevail 
against the registered deed of a subsequent purchaser. 

The purpose of the registration laws "Is to give notoriety as to the 
existence and extent of mortgages and deeds of trust" (DeCourcy v. Burr, 
45 S. C., 187) ; no notice, however clear, will supply the place of regis- 
tration (Hinton v. Leigh, 102 IT. C., 31), and registration means more 
than copying on a book in the register's office, as is shown by numerous 
cases holding that a mortgage transcribed on a book kept for that pur- 
pose r a s  not registered so as to affect a subsequent purchaser, if the 
probate was defective, the Court holding "that what mas not done in - 

due form mas not done at all in contemplation of law." Todd v. Outlaw, 
79 F. C., 239. and citations. 

I n  some States where registration is required in a particular book, 
i t  is held that copying in the wrong book is no registration, and in a 
Vermont case that, "The record of a mortgage mill not impart notice 
to subsequent purchasers or creditors, where it has been made by the 
officer intrusted with the duty of recording deeds, on the back leaf of a 
book which had hwn filled by the records of prior deeds, for twelve years 
past, and had since that time ceased to be used for recording purposes, 
and where moreover the names of the parties to the mortgage were not 
entered in the index to the records." 1 9  R. C. L., 426. 

These authorities and others proceed upon the idea that as the law 
Gvo0 037h" -*.--.. + -.-* -L----- -- ! L T  --..-- YUVUVYULIIL. pUlbuabrl L ~ I L I I  11uiice of aii incumbrances properiy 
on the registration books, although he may overlook them after diligent 
investigation, i t  is but fair  and just, for the protection of the purchaser, 
that the incumbrance should be legally on a book kept for the registratiou 
of instruments. 

The purchasers should not be required, in  addition to examining in- 
dexes, to search every book in  the office of the register of deeds, although 
bearing labels having no relation to deeds and mortgages. 

The register is required to keep a record of "vital statistics," and he 
is the custodian of the minutes of the commiqsioners, which are preserved 
in regularly bound volumes. 

Must the purchaser look through these records, and if he fails to do SO 

and the register has by mistake copied a mortgage on one of them, is 
the purchaser bound as by a duly registered mortgage? 

We think not, and the same reasoning would make i t  unnecessary to 
examine a bond book, in  which i t  could not be reasonably expected that 
a mortgage would be found. 
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Ely v. Norman, 175 K. C., 294, on which the plaintiff relies, instead 
being an authority against this position, strongly supports it. 
I n  that case the defendant executed a lien on crops to secure advances, 

and in the same instrument conveyed a tract of land as security for the 
debt. The instrument was registered in a book for agricultural liens, 
but i t  was indexed and cross indexed so that it could be easily found, and 
the Court held that it was legally registered. 

I t  is pointed out in the opinion that our statutes do not require regis- 
tration "in any special book or one of any particular kind of descrip- 
tion," but the Court adds, "Undoubtedly they should put in  a book recog- 
nized and used in the office for' recording instruments," which is sub- 
stantially a decision of the present question, because the mortgage under 
which the plaintiff clainis was not "in a book recognized and used in  the 
office for recording instruments." 

We are therefore of opinion the mortgage under which the plaintiff 
claims was not registered according to law, and that the plaintiff's title 
must fail. - - 

We do not put our decision on failure to index and cross index, recog- 
nizing the correctness of the principles announced in  Powle v. Ham, 
176 N. C., 12. 

There are other irregularities in  the title, which we need not consider, 
as the one decided settles the controversy. 

Affirmed. 

W. 0. HOWARD ET AL. v. JAMES E. SPEIGHT ET AL. 

(Filed 15 September, 1920.) 

Appeal and Error-Failure t o  Docket Appeal-Second Term-Dismissal- 
M o t i o n r R u l e s  of Court. 

The requirement of Supreme Court Rule 17, that the appellee may docket 
the certificate and, on motion, have the case dismissed, if not docketed by 
the appellant in  time to be heard a t  the call of the district a t  the term of 
the Supreme Court next ensuing that  of the trial, applies only to that 
term; and where the appellant has docketed his case after that term the 
case will, on motion, be dismissed a t  the folIowiug term of the Supreme 
Court (Rules 5 and 16), and the failure of the appellee to have previously 
moved to dismiss is  not a waiver of his right. 

APPEAL by defendant from Devin, J., at  November Term, 1919, of 
EDOECOMQE. 

Motion to dismiss. This was an action for partition at  November 
Term, 1919, of Edgecornbe. By consent, the cause was heard a t  cham- 
bers, 15 December, 1919, and notice of appeal given, bond being fixed at  
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fifty dollars. The "case on appeal" was settled by the judge 9 January, 
1920. The appeal was not docketed here at  spring term, nor until 
3 August, 1920. At the beginning of the call of the district at  this term, 
the appellee moved to dismiss because not docketed at  the spring term as 
required by Rule 5 of this Court. 

W .  0.  Howard a d  James Pender for plaintiffs. 
F. C. Harding, F. W .  Gnylord, a d  R. W .  Winston for defendants. 

CLARK, C. J. The motion to dismiss must be allowed, Rules 5 and 16 
of this Court, 174 N. C., 828, 831. 

The settled practice of this Court under the above rules is thus sum- 
marized in  Porter v. R. R., 106 N. C., 479 : 

1. Appeals in causes tried before the commencement of a term of this 
Court must be docketed (as the rule now stands) "l4t such term, seven 
days before entering the call of the docket of the district to which they 
belong and stand in their order for argument." 

2. I f  not docketed in such time, the appellee may docket the certificate 
under Rule 17, and have the appeal dismissed. 

3. If the appellant does not do this, and the appeal is docketed at such 
term of this Court, which begins next after trial below, though after the 
p ~ r u s a l  of the district to which i t  belongs, the appellee cannot move to 
dismiss, unless he does so before the appeal is docketed. Bryan v. Mor- 
ing, 99 K. C., 16. But the neglect of the appellee to move to docket and 
dismiss extends no furfher, and i f  the appeal is docketed at a, term of 
this Cmrt  after the one at which it is required to be filed, the appeal 
",."'77 z. 
w b b L  u c  d l ~ i i i l ~ ~ a d  "16  rr~uihz. 

I n  Porter v. R. R., supra, and in  other cases since, the appellant has 
insisted, as in  this case, that as the appellee did not move to docket.and 
dismiss when the district was called a t  the term of this Court beginning 
next after the trial below, this was a waiver, and the appellant could 
docket at  this term. This was expressly overruled in  Porter v. R. R., 
supra; Hinton v. Pritchard, 108 N. C., 412, and in four other cases at  
that term, and in  every case since. 

I n  Johnston v. Whitehead, 109 N. C., 209, the Court says, in  addition, 
that if the appellant had lost his appeal without negligence on his part, 
i t  was his duty to apply for a certiorari at or before the time the appeal 
should have been docketed, i. e., at the first term after the trial below, 
and that not having done so, such application cannot be made at  this 
term; and also that when the appeal was docketed a t  this term no notice 
of a motion to dismiss is required, though in  this case such notice was 
given. 

Among many cases affirming the above rulings are:  Sondley v. Ashe- 
sille, 110 N. C., 90; S.  v. Jamm. 108 N.  C., 792; Piplcin v. Green, 112 
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N. C., 356; Pittman v. Kimberly, 92 N .  C., 563; Graham v. Edwards, 
114 N.  C., 230; Paine c. Cureton, ib., 607, and a rery large number of 
others, all to the same effect, and none to the contrary. Besides, there 
have been many cases dismissed under the above authorities without 
written opinion, as the ruling is so well settled. 

As was said in Burrell v. Hughes, 120 N.  C., 278, "There are some 
matters a t  least which should be deemed settled, and this is one of them." 
This Court has repeatedly called attention to the fact that appellees have 
their rights as well as appellants, and that "a delay of justice" is con- 
demned by Magna Carta equally with a "denial of justice." Shake- 
speare quotes the "delays of justice" among the greatest "ills that flesh 
is heir to." The appellant not having spoken when he could have been 
heard, ought not now to be heard when he should be silent. 

I f  the failure to docket this appeal at  spring term here had been due 
to negligence of counsel, this would not protect the appellant, who at the 
very least should have applied for a certiorari, when the district was 
called at  that term. Vivian v. Nitchell, 144 N. C., 473, and numerous 
cases there cited, and citations to that case in Anno. Ed. Lindsey v. 
Knights of Honor, 172 N.  C., 820. I n  Barber v. Justice, 138 N .  C., 21, 
i t  was held that this ricarious negligence of counsel would not excuse 
appellant from paying attention to the appeal. Roberts v. Allman, 106 
N.  C., 391. 

Dismissed. 
- 

H. A. OLIVER v. WILTS VENEER COMPANY. 

(Filed 22 September, 1920.) 

Evidence---Questions for Jury-Instructions. 
In this action to recover damages for the alleged negligence of his em- 

ployer in causing an employee a personal injury, it is held that the case 
was properly submitted to the jury, under correct instructions, and 
defendants' exceptions to the evidence were without merit. 

APPEAL from Lym,  J., and a jury, at  April Term, 1920, of WASHING- 
TON. From judgment for plaintiff, the defendant appealed. 

The following are the issues passed on by the jury: 
"1. Was plaintiff, H. A. Oliver, injured by the negligence of defend- 

ant, Wilts Veneer Company, as alleged in  the complaint? Answer: 
'Yes.' 

"2. Did plaintiff, by his own negligence, contribute to his injury, as 
alleged by defendant ? Answer : 'NO.' 

"3. Did plaintiff, H. A. Oliver, execute the release, as alleged by the 
defendant, Wilts Veneer Company ? Answer : 'NO.' " 
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The jury assessed plaintiff's damages at  $6,000. 
From the judgment rendered the defendant appealed. 

M a j e t t e  & W h i t l e y  for plaintif f .  
2. V .  Xorrnan and Small, ~IfacLean,  Bragaw (e. R o d m a n  for defendant .  

PER CTRIAM. The plaintiff was injured while wiping oil off a shaft 
in the veneer plant of defendant, the sleeve of his jumper catching in 
the cogs, causing his arm to be drawn between the cogs and sererely 
mashed. 

The motion to nonsuit was properly overruled, there being abundant 
evidence justifying his Honor in submitting the issues to the jury. 

There are 56 assignments of error, 39 of them being to the evidence 
and the remainder to the charge. We think that there is no merit in 
the exceptions to the et~idence, and that, taking the charge as a whole, 
i t  is a full, clear, and fair presentation of the issues to the jury. 

No error. 

PLANTERS STORES CO. v. ANKS BULLOCK ET AL. 

(Filed 29 September, 1920.) 

Judgments-Appeal and Error-Keformation of JudgmentSupplies mr- 
nished-Mortgages, Chattel-Collateral Security-Husband and Wife. 

When a man and his wife have executed a chattel mortgage as collateral 
security for supplies furnished the husband during 1915, she is liable 
only for the supplies furnished for that year, and not the preceding 
one; and where judgment has been rendered, in an action upon the note 
and mortgage, subjecting the collateral in part to the payment for the 
supplies for the preceding year, and error has been committed as shown 
by the facts and figures ascertained, the judgment appealed from will be 
reformed accordingly. 

APPEAL by plaintiff from Bond, J., at the September 'I'erm, 1920, of 
QANCE. 

This is an action on a note for $500 secured by chattel mortgage. 
The defendants admitted the execution of the note and mortgage, but 

contended that they were given as collateral to secure an account for 
supplies for 1915. 

The male defendant owed a balance on account for 1914. 
There was a verdict and judgment for the defendants, and the plain- 

tiff appealed, relying principally on the position that there is no evidence 
to support the claim of defendants. 
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T. T. I5icks for plaintiff. 
J. C. Kittrel l  and Thomas M. P i t tman  for defendants. 

PER CURIARI. The evidence is meager, but we cannot say there is  
none in 'support of the contention of the defendants. 

I t  appears, however, from the record that there is error in the amount 
recovered by the defendant, and the judgment must be reformed. 

The total account for 1914 and 1915 is $652.39, of which $410.16 is 
for 1914, and $242.23 for 1915. 

The female defendant is, on the verdict, only liable for the account 
of 1915. 

The total payments made are $315.22, but of this sum $125 should be 
applied to the account of 1914, because the proceeds of the sale of a 
horse conveyed by mortgage to secure that account, which would leave 
$190.22, to be applied to the account of 1915, leaving $52.01 due on that 
account, which, when deducted from the two sums of $290 and $40.69, 
aggregating $330.69, recovered by the defendant, gives as the true 
amount of the judgment $280.68. 

Let the judgment be reformed accordingly. 
The costs of the appeal will be divided. 
Modified and affirmed. 

L. D. POWELL & COMPANY v. W. W. ROGERS. 

(Filed 29 September, 1920.) 

Justices' Courts-Appeal-Motions-Itecordari-Dismissal. 
When the appellant from a judgment of a justice of the peace has prop- 

erly given his notice of appeal, paid the fee, but has not moved in time for 
a recordari in the superior court, a motion to dismiss should be allowed. 

-~PPEAL by plaintiff from Devin, J., at the April Term, 1920, of 
HERTFORD. 

This is an action begun before a justice of the peace, and heard on 
appeal before Devin, J., and a jury. 

I n  the trial before the justice of the peace, had on 20 June, 1917, 
judgment was rendered against the defendant for the sum of $188.75, 
with interest thereon from that date, and costs. Defendant in  open 
court gave notice of appeal to the Superior Court, and paid the justice 
his fee for making the return. The juftice of the peace filed his return 
to notice of appeal in the office of the clerk of the Superior Court on 

42-180 
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16 November, 1917, and the appeal was docketed in the Superior Court 
for a special term beginning 7 January, 1918. 

At a term of court held in Hertford County, beginning 30 July, 1917, 
and more than ten days after the trial and judgment by the justice of 
the peace, defendant failed to apply for a writ of recordari in order to 
perfect his appeal; nor was such application made during a term begin- 
ning 15 October, 1917. The next term of court held in  said county was 
a special term, beginning 7 January, 1918, at  which term said appeal 
appeared on the docket. . . . At that term plaintiff moved to dis- 
miss the appeal, as appears in the record, which motion mas continued 
until the next term. The motion to dismiss was heard before Kerr, J., 
at the following term, held in February, 1918, when said motion was 
denied, and the case continued for trial in  the Superior Court. 

To this ruling plaintiff excepted. 
Upon trial in  the Superior Court, verdict and judgment was rendered 

for the defendant, and plaintiff appealed. 

W .  D. Boone for plaintiff. 
N o  counsel for defendant. 

PER CURISN. The judgment is reversed on the authority of Daven- 
port v. Grissom, 113 N .  C.,  38, and Bargain House v. Jefferson, a t  this 
term. The appeal from the justice must be dismissed. 

Reversed. 

CLARENCE ROTEN ET AL. 2). OWEN J. PARKER ET AL. 

(Filed 6 October, 1920.) 

Instructions-Verdict Directing-Appeal and Error. 
Held, in this case, a verdict directed upon the evidence, if found to be 

true, was a correct instruction. 

CIVIL ACTION, tried before Kerr, J., at April Term, 1920, of ONBLOW, 
upon this issue : 

"Are the plaintiffs the owners and entitled to the possession of the 
lands described in  the complaint ? Answer : (NO.' " 

From the judgment rendered the plaintiffs appealed. 

Duffy & Day and Cowper, Whitaker & Allen for plaintiffs. 
McLean, Varser, McLean B S h c y ,  Frank Thompson, and I. M .  Bailey 

for defendants. 
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PER CURIAM. At the conclusion of the evidence the court instructed 
the jury, if they believed the evidence and found the facts to be as testi- 
fied to, they would answer the issue "No." 

Upon a careful examination of the evidence in this case we fail  to see 
that the plaintiff made out even a prima facie title to the land in con- 
troversy. 

No error. 
-- 

ELLA R. VANN v. SOUTHERN RAILWAY COMPANY. 

(Filed 13 October, 1920.) 

Parties-Railroad-Government Control-Director General of Railroads. 
Under the Federal Control Act the Director General of Railroads, is, in 

effect, a receiver, and an action will therefore lie against him, as such, for 
damages for the actionable negligence of an employee of a railroad under 
Government control and the railroad company is also properly joined as a 
party defendant. 

APPEAL by defendant from Daniels, J., a t  May Term, 1920, of WAKE. 
This was an action by R. T. Vann and wife, Ella R. Vann, against 

the Southern Railroad and Walker D. Hines, Director General of Rail- 
roads, and the Southern Express Company, for personal injuries sus- 
tained by Ella R. Vann by the alleged negligence of the defendants, 
caused by the falling of a tongue of a truck operated at  the union station 
in  Raleigh in March, 1918. The husband of the plaintiff, R. T. Vann, 
entered a nonsuit, and the court directed a nonsuit as to the express 
company. Verdict for plaintiff; appeal by the defendants. 

Jones & Bailey and R. N .  S i m m  for plaintiff. 
William B. Snow for defendants. 

PER CURIAM. There were divers exceptions assigned as error, but 
they were all abandoned in  this Court, save exception 4, that the court 
overruled the motion of the Southern Railroad Company to dismiss the 
action as to i t  "upon the ground and because of its nonliability by reason 
of Federal control," which motion was in  writing, and is set out in  the 
record. 

I t  is not necessary to discuss this point, as i t  was fully considered and 
decided in  Clements v. R. R., 179 N. C., 225, as to the same defendant 
i n  which we affirmed the decision in  Hill v. Director. General, 178 N. C., 
609, that the Director General was in  effect a receiver, and therefore the 
action will lie against him under the act of Congress, and that the 
defendant, the Southern Railroad Company, was properly joined as a 
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codefendant under the rulings in Logan v. R. R., 116 N. C., 940; Harden 
v. R. R., 129 N. C., 354, and the uniform decisions of this Court since. 

The decision in Clements v. R. R., supra, and other cases cited above, 
and the reasons therefor, were reviewed and reaffirmed in  Gilliam v. 
R. R., 179 N. C., 508. 

Upon the authority of the above cases, and for the reasons therein 
given, we find in this appeal 

No error. 

STATE v. SILLS. 

(Filed 20 October, 1920.) 

APPEAL by defendant from Daniels, J., at May Term, 1920, of 
FRANKLIN. 

This is an indictment for seduction. The defendant was convicted, 
and appealed from the judgment pronounced on the verdict. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

W .  M.  Person for defendant. 

PER CURIAM. We have examined the record, and are of opinion there 
is evidence to support each element of the crime charged, although letters 
of the prosecutrix in  evidence tend to discredit her. 

No error. 

S. W. CARROLL v. VICTORY MANUFACTURING COMPANY. 

(Filed 20 October, 1920.) 

Appeal and Error--Docketing TranscriptAppeal Dismissed-Rules of 
Court. 

I t  is the personal duty of appellant to see that the transcript of his 
appeal is docketed seven days before beginning the call of the docket of the 
district in the Supreme Court to which it belongs, etc., Rule 5, which neg- 
lect of counsel or delay of the clerk of the superior Court will not excuse; 
and no later time is given because two districts are heard in one week. 

APPEAL by defendant from Allen, J., at April Term, 1920, of CUM- 
BEELAND. 

Motion to docket and dismiss under Rule 17. 
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A. M .  Moore and Cook & Cook for plainti f .  
Oates & Herring and Rose & Rose for defendants. 

PER CURIAM. The defendants filed motion Tuesday, 5 October, 1920, 
a t  9 :30 a. m., to docket and dismiss the appeal in  this case. The plain- 
tiff filed his transcript on appeal thereafter at  11 :I5 a. m. the same day. 

Rule 5 of this Court (174 N. C., 828) provides: "Rule 5. W h e n  
heard. The transcript of the record on appeal from a judgment ren- 
dered before the commencement of the term of this Court must be 
docketed a t  such term 7 days before entering upon the call of the docket 
of the district to which i t  belongs, and stand for argument in its order; 
if not so docketed, the case shall be continued or dismissed under Rule 17, 
if the appellee files a proper certificate prior to the docketing of the 
transcript." 

This rule has been often before us for construction. One of the most 
recent cases is Cox v.  Lumber Co., 177 N. C., 227, a case "on all fours" 
with this, in  which the reasons for the rule, and the necessity for its 
observance were again fully discussed, with citations of authorities, and 
the appeal was dismissed. 

I n  Hawkins v. Tel.  Co., 166 N.  C., 213, i t  was held "the transcript 
must be filed before Tuesday, 10 a. m., of the week preceding the call of 
the docket, citing many cases, to which we refer as evidence of the uni- 
form practice of this Court. Among numerous other cases to the same 
purport, Truelove v.  Norris, 152 N. C., 755, and Hewitt v. Beck, ib., 
757, in both of which we said, as in many other cases, that this is a duty 
personal to the appellant, and is not excused by the neglect of his counsel, 
who in  this matter is "the agent or attorney in fact of his client, and 
his negligence is the negligence of the appellant." Nor would the delay 
of the C. S. C. be an  excuse, for the appellant should docket the title of 
the case with affidavits as to the cause of the delay, and apply for a 
certiorari. 

I n  these cases the Court hold that i t  is not discretionary with us to 
refuse to dismiss, which we cannot do unless "sufficient legal excuse is 
shown." 

I t  admits of a mild surprise that notwithstanding the rule so ~ l a i n l y  
stated, and so uniformly enforced, that any appellant should fail  to 
docket a case within the ample time allowed by the rule, and if he fails 
to do so should seek to be excused from the consequences of his neglect. 
Truelove v.  Norris, supra. 

The appellant seeks to distinguish this case on the ground that the 
8th and 9th districts are docketed i n  the same week, and the appeals 
from the 9th are not called before Vednesday. But all the cases from 



662 I N  T H E  S U P R E X E  COURT. 1180 

both districts are required to be docketed for the same week, and tran- 
scripts are required to be filed "seren days before entering upon the call 
of the docket." Under Rule 7, the "docket7' is called in  its order, but 
for convenience only, cases from the 9th district are not heard before 
Wednesday (and hereafter not before Thursday). But this did not 
gire appellant until Wednesday of the week preceding to docket cases 
from the 9th district. I t  would be as admissible to contend that inas- 
much as the cases from the 8th district cannot in fact be called before 
Thursday or later, if toward the end of the docket, therefore, the tran- 
script in those cases need not be docketed more than 7 days before they 
are actually called for argument. 

Owing to the uncertainty as to the application of the rule when the 
docket for the week includes two districts, i t  will not apply to this case, 
nor to any other cases at this term docketed i days before beginning the 
call of the second district (if from that district), when there are two 
districts assigned to the same week. But after this term, all appeals 
from any district must be docketed by 10 a. m. of Tuesday of the pre- 
ceding week. 

Motion denied. 
Same decision denying motion to dismiss in  Campbel l  v. Pearce, 

No. 301. 

C. W. BUNN v. J. ASHLEY WALL. 

(Filed 20 October, 1920.) 

Contracts, Written-Par01 EvidencoLandlord and TenantLeases .  
Where there is a written lease between the lvndlord and tenant and 

under a separate and distinct agreement the latter has built a barn on the 
lands for the former, par01 evidence of the agreement to build the barn is 
competent. 

APPEAL by defendant from Daniels,  J.,. at the second January Term, 
1920, of WAKE. 

This is an action to recover damages for breach of contract to build a 
tobacco barn for the plaintiff, who was a tenant on the land of the de- 
fendant Privett. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed. 

J .  S. Manning  and Little & Barnes for plaintiff .  
Armistead Jones & S m  for defendants.  
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PER CURIAM. Par01 evidence was admissible to establish the contract 
about the barn, although there was a written lease, because the two con- 
tracts were separate and distinct, and we are of opinion there was cir- 
cumstantial evidence of authority on the part of Wall to make the 
contract. 

The damages claimed are difficult of admeasurement, but not more 
so than those allowed in Spencer v. Hami l tm ,  113 N .  C., 49, in  which a 
counterclaim, alleging loss of crops by reason of a breach of contract 
to do certain ditching, was sustained. 

No error. 

STATE v. ALLEY. 

(Piled 20 October, 1920.) 

Criminal Law-Directing Verdic+-Instructions. 
A verdict may not be directed by the trial judge in a criminal action. 

APPEAL by defendant from Daniels, J., at the January Term, 1920, 
of FRANKLIN. 

This is an indictment for abandonment. 
The State offered evidence, and the defendant testified in  his own 

behalf. 
At the conclusion of the evidence the record states that the judge said: 

"Gentlemen, this ends the case. On the testimony of the witness himself 
he is technically guilty. 

Defendant excepted. 
The judge then directed the clerk to enter a verdict of guilty. The 

defendant excepted. 
There was a verdict of guilty entered by the clerk, and the defendant 

appealed from the judgment thereon. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

W .  M.  Person for defendant. 

PER CURIAM. Reversed on authority of 8. v. Riley, 113 N. C., 648; 
S. v. Hill, 141 N.  C., 772, holding that the judge cannot direct a verdict 
in  a criminal action. 

New trial. 
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DAVID JORDAN v. TIDEWATER POWER COMPANY. 

(Filed 27 October, 1920.) 

APPEAL from Guion, J., at April Term, 1920, of NEW HASOVER. The 
following issues were submitted : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : (No.' 

"2. What damages, if any, is the plaintiff entitled to recouer?" 
From judgment rendered plaintiff appealed. 

Wright & Stevens and W .  P. Stacy for plaintiff. 
Rountree & Davis for defendant. 

PER CURIAM. There are 41 assignments of error in  the record. Five 
of them relate to the evidence. The remaining assignments are directed 
to the charge of the judge. I t  is impossible to consider all of the assign- 
ments in an opinion of reasonable length. We have carefully examined 
them, and can find no substantial error. The charge of the judge is full 
and clear, and based upon the principles of law as laid down in  Bagwell 
v. R. R., 167 N. C., 611, and Crampton v. Ivie, 126 N. C., 894. 

No error. 

CHARLIE MOORE, BY HIS NEXT FRIEND, SANDY MOORE, v. WALKER D. 
HINES, DIRECTOR GENERAL OF U. S. R. R. ADMINISTRATION, AND ATLANTIC 
COAST LINE RAILROAD COMPANY. 

(Filed 27 October, 1920.) 
Evidence-Nonsuit. 

APPEAL from Guion, J., at April Term, 1920, of NEW HANOVER. At 
the conclusion of the evidence the'court sustained a judgment of nonsuit. 
Plaintiff appealed. 

McClammy & Burgwyn for plaintiff. 
Rountree & Davis for defendant. 

PER CURIAM. Upon an  examination of the evidence we are of opinion 
that the motion to nonsuit was properly granted. 

Affirmed. 
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MARY LOU POWELL v. WALKER D. HINES, DIRECTOR GENERAL, AND 

ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 4 November, 1920.) 

Carriers of PassengerHaggage--Government Control-Director General 
-Damages--Rules. 

The rule of the Director General limiting the amount of the recovery for 
lost baggage, etc., to one hundred dollars, both in intrastate and interstate 
commerce, on railroads under Government control, is valid and enforceable. 

APPEAL by plaintiff from Guion, J., at the April Term, 1920, of 
COLUMBUS. 

This is an action to recover the value of certain baggage. 
The plaintiff was a passenger on the railroad, which was in the man- 

agement of the Director General of Railroads, on a trip from Durham, 
N. C., to Chadbourn, N. C. She arrived at  Chadbourn with her suit- 
case, and there, i n  some manner unknown, and while in the possessiorl 
of the railroad owned by the Atlantic Coast Line Railroad Company, 
i t  was lost, and i t  is admitted that the suitcase and contents were worth 
$320.57. The defense set up by the defendants was that the plaintiff 
was in no event entitled to recover more than $100. This was on account 
of the fact that on 25 May, 1918, the Director General of Railroads, 
by virtue of an act of Congress, promulgated a general order increasing 
freight rates and laying down certain rules with reference to baggage 
tariffs, which was duly filed with the Interstate Commerce Commission, 
i n  accordance with law, and promulgated rules governing transportation 
of such baggage, and limiting the recovery to $100 except in  certain 
cases, not material to this action. 

His Honor rendered judgment against the Director General for $100, 
and dismissed the action against the railroad, and the plaintiff appealed, 
contending that she was entitled to judgment against both defendants 
for $320.57. 

Walter H.  Powell for plaintiff. 
George Rountree for defendant. 

PER CURIAM. . The authority of the Director General to promulgate 
the order limiting the recovery for loss of baggage to $100 on intrastate 
as well as interstate transactions is fully sustained by No. Poe R. R .  v .  
North Dakota, 250 U. S., 135, and that the plaintiff is entitled to judg- 
ment against the railroad for $100 is decided at this term in McGovern 
& Co. v. R. R., and cases there cited. 

The plaintiff will pay the costs of the Director General in this Court, 
and will recover all other costs of the railroad. 

Modified and affirmed. 
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IK RE WILL OF K. S. MORGAN. 

(Filed 4 November, 1920.) 

1 .  Wills--Withdrawal of Issues-Courts-Intimation of Opinion. 
When a caveat to a will has been filed it is not an intimation of opinion 

on the evidence for the trial judge to withdraw the issues of mental 
capacity and undue influence from the jury and leave only the general 
issue of devisavit vel non, when there was no legal evidence to sustain 
the issues withdrawn. 

2. Appeal and Error-Harmless Error-Evidence. 
The rejection of evidence having some tendency to show cordial relations 

between the testatrix and her son, is at most but harmless error when this 
relation is not controverted, and there is plenary evidence tending to 
establish it as a fact. 

CATEAT to a will, tried on the general issue of devisavit vel %on, before 
Culvert, J., and a jury, at  June Term, 1920, of D u ~ ~ a a f .  

Verdict and judgment establishing the will, and the careator excepted 
and appealed. 

Bryant, Brogden & Bryant for propounder. 
Brawley & Gantt for caveator. 

PER CURIAN. There were three issues framed or tendered for submis- 
sion to the jury;. One as to mental capacity of the testatrix, a second as 
to undue influence, and a third, the general issue of devisavit vel non, the 
verdict being only on the last issue. I t  is contended for appellant that 
in  withdrawing the first and second issues from the consideration of the 
jury, and the comments of the court In doing so, there was adverse inti- 
mation given as to the character and weight of the evidence bearing on 
those questions. The formal execution of the paper-writing as the last 
will and testament of the testatrix was clearly proven, and if i t  be con- 
ceded that the exception insisted on is open to appellant, i t  would not 
avail him, for on careful perusal of the record we are of opinion that 
there are no facts in  evidence to uphold a finding for the caveator on 
these issues, or that would justify their submission to the jury. The 
objections as to the rulings of the court on questions of evidence are with- 
out merit. The fact that the deceased mother kept her son's picture in 
her room might, under doubtful circumstances, may have been of signifi- 
cance as tending to show cordial relations between the two, but this was 
clearly proven by direct testimony, and is unchallenged so far  as we can 
discover. On the entire facts presented, i t  could in  no event be allowed 
for reversible error. We find nothing i n  the record that would justify 
the Court in  disturbing the results of the trial, and the judgment estab- 
lishing the due execution of the will must be affirmed. 

No error. 
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R. W. GRAY v. JOHN KING. 

(Filed 10 November, 1920.) 

Judgments Set AsideDefense-Default of Answer-Motions-Excusable 
NeglectLaches.  

To set aside a judgment fo r  excusable neglect, the movant must show a 
meritorious defense and a legal excuse for his laches, which he hnc: not 
done when it appears that he was informed by the plaintiff that prior 
negotiations to compromise were ended; that complaint must he filed, by 
a certain time under the statute, a rejected offer by plaintiff of compliance 
with the compromise which had been decl:ned off, and the final judgment 
for the want of an answer taken in the course and practice of the courts. 

APPEAL by defendant from Allen, J., from dtnial of motion to set 
aside a judgment, heard a t  Hillshoro, 8 Scptcmbcr, 1919, from GRAN- 
VILLE. 

This is a motion to set aside a judgment rendered at  July Term, 1920, 
for mistake and excusable neglect. After hcaring affidavits and argw 
ments of counsel the court finds the following facts: 

1. That on 18 November, 1919, the defendant offered to sell to plain- 
tiff a certain tract of land in  Granville County at  $25 per acre, and the 
offer was accepted by T. Lanier, attorney for plaintiff. 

2. That the defendant was not the owner of the said land, which fact 
was not then known to plaintiff or his attorney representing him, but i t  
was a matter of record in Granville County, where   aid attorncy lived, 
but in fact unknown to said Gray or his said attorney till after the trade 
was made. 

3. That after this the defendant informed plaintiff that his wife would 
not sign a deed for the land at  $25 an acre, and he could not deliver it, 
and then, after some efforts to settle i t  otherwise, i t  was agreed to settle 
a t  $30 per acre for five-sixths of the land (that being the wife's interest), 
Lanier representing the plaintiff and the defendant representing his 
wife, but nothing was done about this last agreement until after suit 
was commenced. 

4. That on 18 February, 1920, the attorney, Lanier, wrote to defend- 
ant, withdrawing all offers of settlement (see letter of Lanier to King, 
18 February, 1920). 

5. That action was commenced on 24 February, 1920. and summons 
served 26 February, 1920, returnable 13 March, 1920. 

6. On 24 February summons was issued in  this action, returnable 
13 March, and was served on defendant ..... Februzry. On 8 March, 
defendant wrote Mr. Lanier asking that the case be put off two or three 
weeks in  order that he might have a chance to look over the land, and 
stating that he had not employed an attorney (letter of 8 March). On 
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the 9th Mr. Lanier replied (letter of that date) : "If your answer is 
filed in time for the case to go on the docket for the April term of court 
it will be all right. This will mean by the 25th of this month." K O  
answer was filed, but on 23 Narch defendant wrote that he was sending 
deed for the five-sixth interest of his wife, with draft attached for price 
at  $30 per acre. The deed mas not accepted by plaintiff, and deed and 
draft were returned to defendant. 

There was no time limit fixed for the execution of said deed of 
23 March, 1920. 

7. That at  one time during the negotiations or sale of the land, and 
before any action was in contemplation, the defendant agreed to pay 
said T. Lanier, attorney, $50 for some services rendered to him, knowing 
at the time that Lanier mas representing Gray, the plaintiff. 

8. That after action was commenced, the defendant did not consider 
Lanier his attorney, but after executing the last deed and sending it to 
Lanier he believed he had complied with his contract, and that i t  was not 
necessary to employ counsel, but he had full notice that the action mould 
be prosecuted if no answer was filed. 

Wherefore the motion to set aside the judgment is denied. 
0. H. ALLEN, 

Judge Presiding, Courts of Tenth Judicial District. 

The defendant excepted and appealed. 

T .  Lanier and D. G. Brummitt for plaintif. 
J .  C.  Biggs and Hicks (e. Stem for defendant. 

. . 
Pzr. C-,.n:a:.z. The def~ndaii t  has s2~ii.11 ihai he Lad a merlcorlouu 

defense to the cause of action alleged in the complaint, in that it appears 
from the record and the findings of his Honor that the contract sued on " 
was abandoned by the plaintiff, and a new contract substituted in  its 
place by the parties, which the defendant offered to perform according to 
its terms, but the defendant must, in  addition, furnish legal excuse for 
his neglect in failing to appear and plead, and this he has not done. 
Negotiations had been carried on for several months for the purpose 
of settling the controversy, but on 18 February, 1920, six days before 
this action was instituted, counsel for the plaintiff wrote the defendant 
that all offers of settlement were withdrawn, and that he would com- 
mence action on the original contract, thus giving him notice not only 
that efforts to settle were at an end, but also of the exact cause of action 
that would be alleged. 

The summons mas served on the defendant in  February, and although 
notified on 9 March that his answer must be filed by 25 March, he did 
not plead. On 23 March he sent to the plaintiff a deed, with draft 
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attached, in  compliance with the substituted contract, but the deed was 
not accepted by the plaintiff, and was returned to the defendant. 

I t  thus appears that defendant had notice on 19 February that offers 
of settlement were withdrawn, and that action would be brought on the 
original contract; that summons was served on him in February; that 
he was notified on 9 March that his answer must be filed by 25 March; 
that the deed which he tendered on 23 March was rejected, and still, 
with these facts before him, giving him full knowledge that the parties 
were at arm's length, he neither pleaded nor employed an attorney, and 
paid no further attention to the action until after the rendition of the 
judgment in July, when he moves to set i t  aside on account of excusable 
neglect. 

This cannot be said to be a compliance with the rule which requires 
a party to an action to "bestow that %ttention and care upon i t  which 
a man of ordinary prudence usually gives to his important business." 
McLeod v. Gooch, 162 N. C., 126. 

Affirmed. 

0.  T. FOWLER AND L. L. MARION v. MRS. EMMA APPERSON AND 

R. R. SAUNDERS. 

(Filed 17 November, 1920.) 

1. Evidence--Questions for Jury-Compromise. 
Where the defendant resists recovery on a promissory note given in 

part payment of an exchange of personal property, for fraud in the trans- 
action, transferred to plaintiff for value after maturity, evidence that the 
original parties had afterwards agreed to exchange with each other the 
property each had received is evidence of ratification, which, with the 
other evidence in this case, presents a question of fact for the jury to 
determine. 

2. Instructions-Verbal Request-Substance. 
The consideration of whether the appellant had the right to have an 

instruction, orally requested, submitted to the jury, under the circum- 
stances of this case on appeal, becomes immaterial when it appears from 
the instructions given, he had received the full benefit of this request. 

3. Issues-Material PacteSeparate  Issues. 
There is no reversible error in submitting essential part of a transaction, 

involved in the controversy, on a separate issue to the jury, when the trial 
is otherwise free from error. 

APPEAL by defendant Saunders from Ray, J., at April Term, 1920, of 
SURRY. 

The plaintiffs brought this action against Emma Apperson and R. R. 
Saunders to recover judgment on a note of $210, executed by Emma 
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Apperson, payable to R. R. Saunders and endorsed by R. R. Saunders, 
after maturity, to the plaintiffs. The defendant, Emma Apperson, filed 
her answer, alleging fraud, among other defenses, on the part of her co- 
defendant, R. R. Saunders. 

The defendant, R. R. Saunders, filed his answer admitting his lia- 
bility to the plaintiff as endorser of said note, but denying the allegations 
of fraud and other defenses of his codefendant, Emma Apperson. 

Upon the evidence, and under the charge of the court, the following 
verdict mas rendered, which will definitely show the nature of the case: 
"1. Did defendant, Emma Apperson, execute the note and mortgage 

sued on ? Answer : 'Yes.' 
"2. Was the execution of the note by Emma Apperson procured by 

the false warranty of R. R. Saunders, as alleged? Answer: 'Yes.' 
"3. If said note and mortgage were procured by false warranty, as 

alleged, -what damages has Emma Apperson sustained thereby? An- 
swer : '$120.' 

"4. I n  what amount is Emma Apperson indebted to plaintiff? d n -  
swer: '$90.' 

"5. I n  what amount is R. R. Saunders indebted to plaintiff, if any? 
answer: '$210, and interest from 6 November, 1913.' 

"6. What was the value of the young horse a t  the time of its replevy 
by defendant, Emma Spperson? Answer: '$200.' 

"7. What was the value of the old horse at  the time of its replevy by 
said Emma Apperson? Answer : '$40.' 

"8. Did R. R. Saunders agree to take back the horses, as alleged? 
Answer : 'Yes. 

"9. What was the ~ralue of the old hnrqe et  the time nf its pz:&;sc 
by Emma Apperson? Answer : '$40.' 

"10. What was the value of the yoke of oxen traded to R. R. Saun- 
ders? Answer : '$150.' 

'(11. What was the value of the young horse at  the time of its pur- 
chase by Emma Apperson? Answer : '$200.' 

"12. Was the Emma Apperson note and mortgage assigned to Fowler 
& Marion before maturity ? Answer : 'No.' " 

Upon the verdict the court rendered the following judgment : 
"This cause coming on to be heard upon issues submitted to and an- 

swered by the jury, before his Honor, J. Bis Ray, i t  is now ordered and 
adjudged : 

"1. That plaintiff recover of Emma Apperson $90, with interest 
thereon from 6 November, 1913, till paid, and the court costs and cost 
of plaintiff's witness, B. N. Whitaker. That said judgment is a lien 
upon the property described in the complaint, and that said property 
be sold to pay same, as provided by the terms of the mortgage, unless 
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said Emma Apperson shall pay said judgment without sale, and in  event 
the property, or any part thereof, be not surrendered as required for 
sale; that plaintiff recover of Emma Apperson's bondsman, J. M. 
Dinkins, the value of said property, at  the time of its replevy, but not i n  
excess of the judgment herein against said Emma Apperson, with the 
adjudged cost. 

"2. That plaintiffs recover of R. R. Saunders $210, with interest 
from 6 November, 1913, until paid, and that R. R. Saunders pay the 
cost of the other witnesses of plaintiff, from which amount of $210 and 
interest is to be deducted the amount paid by Emma Apperson as herein 
adjudged, that is, $90, with interest. 

"3. That upon Emma Apperson's payment of the $90 and interest and 
cost adjudged against her, the mortgage and note be surrendered and 
canceled." 

The defendant Saunders appealed. 

W .  R. Badgett for plaintiffs. 
W .  L. Reese for defendant Saunders. 
0. E. Snow and J .  H.  Fogler for defendant Apperson. 

PER CURIAM. We have considered this case with careful regard for 
the rights of the parties and the law applicable to the findings of fact. 
The case substantially involved only questions of fact, and the verdict 
was fully warranted by the evidence. The charge of the judge is free 
from error. 

1. The first assignment of error must be disallowed, because the 
question as to the ratification of the contract, which the defendant, 
Mrs. Apperson, had attacked for fraud, was one for the jury under the 
circumstances of this case. There was evidence tending to show that 
R. R. Saunders had agreed to take the horse back and give up the oxen, 
in other words, to cancel the bargain, and this, with other evidence 
bearing on the question, was peculiarly for the jury to consider and 
pass upon. 

2. The oral request for an instruction, if properly submitted, as to 
Saunders' knowledge of the horse's age, was substantially given by the 
court, and Saunders had the full benefit of his prayer in the charge. 

3. This prayer was properly explained to the jury, and we can see no 
material harm in it. The whole matter was sta-ted with accuracy by 
his Honor, and there was nothing to mislead the jury. 

4. Issue No. 10 related to a matter which was an essential part of the 
whole transaction, and there could be no harm done in  submitting i t  to 
the jury, i n  order for them to find all of the facts; and the same may be 
said of issue No. 11, which is the subject of the 5th assignment of error. 
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5 .  T h e  other  assignment is merely formal. S e i t h e r  defendant  h a s  
a n y  ground of complaint.  T h e  case was correctly t r ied a d  decided. 

N o  error. 

D. L. BURCHL4M v. HESRY WOLFE. 

(Filed 17 Pl'ovember, 1920.) 

Appeal and Error-Objections and  Exceptions-Evidence-Motions-Non- 
suiC1nstruct ions.  

The question of the sufficiency of the evidence to sustain a verdict 
against the defendant in an action against a register of deeds for wrong- 
fully issuing a marriage license, should be raised by a motion to nonsuit 
or a proper praxer for instruction, for it to be considered on appeal. 

APPEAL f r o m  Ray, J., a t  A p r i l  Term, 1920, of SURRY, to recover t h e  
penal ty against a register of deeds f o r  wrongfully issuing a mar r iage  
license. F r o m  t h e  judgment rendered the defendant  appealed. 

T .  W .  Xallam for plaintif. 
W .  L. Reece and Carter & Carter for defelzdant. 

PER CURIARI. Upon examination of t h e  record we find t h a t  there 
was  no motion to nonsuit, and n o  prayer  f o r  instruct ion which raises t h e  
question of t h e  sufficiency of t h e  evidence t o  be submitted to  the  jury. 
Therefore the judgment is  

Affirmed. 

STATE v. W. P. INGRAM. 

(Filed 1 December, 1920.) 

1. Intoxicating Liquor-Spirituous Liquor-Unlawful S a l s E v i d e n c e .  
Evidence that  crowds frequenting defendant's place of business were 

drinking is competent as  corroborative of direct testimony to the sale by 
defendant of intoxicating liquor there, on the trial under an indictment 
for  the unlawful sale of intoxicating liquors. 

2. Criminal Law-Evidence-Corroboration-Demurrer. 
When, upon demurrer to  the State's evidence, the evidence up to that 

time is insufficient for conviction of the sale of intoxicating liquors, and 
the defendant puts on his evidence, and thereafter under the State's evi- 
dence it  becomes sufficient, defendant's demurrer after the close of all 
the evidence will be overruled. 
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APPEAL by defendant from Adams, J., at the July Term, 1920, of 
RICHMOND. 

This is an indictment charging the defendant with the sale of intoxi- 
cating liquor. 

The defendant was convicted and sentenced to work on the roads of 
Richmond County for twelve months, and appealed. 

There was direct evidence of a sale of intoxicating liquor, as charged 
i n  the indictment. 

The State was permitted to offer evidence in corroboration tending to 
prove that crowds assembled in and about the place of the defendant 
near the time of the sale, and that there was drinking, or evidences of 
drinking, among those in  the crowd. The defendant excep$ed to this 
evidence. 

There mas also a motion for judgment of nonsuit at  the conclusion of 
the State's evidence, which was renewed at the conclusion of all of the 
evidence, the motion being upon the ground that there was no evidence 
that the liquor sold by tho defendant was intoxicating. The motion 
was overrnled, and the defendant excepted. 

Attorney-General Manning and Assistant Attorney-General Nmh for 
the State. 

Fred W .  Bynum and Boggan & McPhail for defendant. 

PER C~RIAII.  The eridehce of drinking in the crowds frequenting the 
place of business of the defendant was competent in corroboration of 
the witness Norton, who testified to the sale, and whose testimony was 
impeached. 

In 8. ,v. ikPostella, 159 N.  C., 459, one of the questions asked a witness 
was, "State the character of the people that usually frequent this pool- 
room." This was asked to show drunkenness about the premises, and 
was admitted and affirmed on appeal. 

The evidence objected to by the defendant in this case is of the same 
character. 

I t  is very doubtful if there was any evidence that the liquor sold by 
the defendant was intoxicating at  the close of the State's evidence, but 
the defendant did not rest his defense on this ground, and introduced 
evidence in  his own behalf. 

The State then introduced evidence in  reply, which, if believed, showed 
clearly that three bottles produced in  court were those bought by the 
witness Norton, and that the contents were intoxicating. 

The motion for judgment of nonsuit was therefore properly overruled. 
No error. 
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HUTTON & BOURBONNAIS COMPASY o. WOOD HORTON. LARKIN 
HORTOK, CHARLIE HORTON, AXD ROBERT WELCH. 

(Filed 1 December, 1920.) 

MOTIOK in the cause for judgment, according to the opinion of the 
Supreme Court, heard before Adams, J.; from CALDWELL. 

The defendant tendered a judgment, which the court refused to sign. 
From the judgment rendered the defendant appealed. 

Council1 & Y m n t  and Mark Squires for phint i f .  
W .  C. Newland and Hackett d? Gilreath for defendant. 

PER CURIAX. This cause was finally determined by this Court, Fall  
Term, 1919, and is reported 178 K. C., 548. Upon the coming dovn of 
the opinion, the defendant tendered a judgment, which the court refused 
to sign. The court rendered the following judgment : 

Upon consideration of the certificate of the Supreme Court filed 
herein, it is therefore ordered that the former judgment be, and it is, 
affirmed, as to Wood Horton and Larkin Horton, and as to Charlie 
Horton and Robert Welch the action is dismissed. The said Charlie 
Horton and Robert Welch will recover their costs in the Superior Court. 

W. J. ADAMS, 
Judge Presiding. 

We are of opinion that the judgment rendered by his Honor is in 
~ i r i o i  oorL'ormiiy with t h e  opinion of this Court. 

Affirmed. 

STATE v. WILLIAM CARRINGTON ET BL. 

(Filed 24 December, 1920.) 

APPEAL by defendant from Calvert, J., at the June  Special Term, 
1920, of DURHAM. 

This is an indictment against three defendants for the larceny of 
tobacco, the property of the Imperial Tobacco Company. 

At the conclusion of the evidence there was a motion for judgment of 
nonsuit, which was overruled, and the defendants excepted. 

There was a verdict of guilty, and an appeal from the judgment pro- 
nounced thereon to the Supreme Court. 
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Attorney-General M a n n i y  and Assistant Attorney-General Wash for 
the State. 

Bmwley & Gantt for defendant. 

PER CURIAM. We have examined the evidence carefully and are of 
opinion that it is ample to sustain the verdict'. 

The evidence of the witness Fallon, which was objected to, was clearly 
competent as tending to prove the loss of the tobacco. 

No error. 

STATE v. M. C. WHITMAN AND MYRTLE RUSSELL. 

(Filed 24 December, 1920.) 

APPEAL by defendants from Lane, J., at the September Term, 1920, 
of ROWAN. 

The defendants were convicted of the crime of fornication and adul- 
tery and appealed from the judgment pronounced on the verdict. 

The exception relied on is to the refusal to nonsuit. 

Attorney-General Manning and Assistant Bttorney-General Nash for 
the State. 

Maness & Armfield, Whitehead Klutzz, Walter Woodson, and J. M. 
Waggoner for defendants. 

PER CURIAM. The evidence in behalf of the State is much stronger 
than in S. v. Waller, 80 N. C., 401, the case relied on by the defendants, 
and is ample to sustain the verdict and the cross-examination of the 
defendant Whitman shows that the jury made no mistake. 

We see no reason for disturbing the verdict. 
No error. 

N. M. DOVERSPIKE v. PARSONS PULP AND LUMBER COMPANY. 

(Filed 24 December, 1920.) 

CIVIL ACTION, tried before Webb, J., at July  Term, 1920, of HAYWOOD. 
The motion to nonsuit was sustained. Plaintiff appealed. 

Morgan & Ward and Felix E. Alley for plaintiff. 
Merrimm, Adams & Johnston for defendant. 
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PER CURIAM. T h e  Cour t  is  of opinion, upon  careful  examinat ion of 
a l l  the  evidence i n  this  case, t h a t  t h e  i n j u r y  sustained by  t h e  plaintiff 
resulted f r o m  a n  extraordinary and  unexpected event, which could not  
have reasonably been foreseen or  anticipated, and  t h a t  there i s  no evi- 
dence of negligence upon the  p a r t  of t h e  defendant. 

Affirmed. 

STATE v. JOE TVILLOUGHBY. 

(Filed 15 September, 1920.) 

1. Instructions-Admissions-Issues-Statutes-Criminal Law. 
Where the only fact a t  issue is whether the defendant was the one who 

had broken into and robbed a store, objection that  the charge did not 
"state in a plain and correct manner the evidence given in the case, and 
explain the law arising thereon." Rev., 535, is untenable, as  the whole 
controversy is  reduced to the determination of one fact. 

2. Appeal and Error-Objections a n d  Exceptions-Instructions-Omis- 
sion-Special Requests. 

Exception that  the court did not charge the jury in a particular way 
or omit to give a special instruction on the evidence must be the refusal 
to give a proper prayer therefor. 

3. Instructions-Admission-Circumstantial Evidence-Criminal Law. 
The instructions in this case, where the breaking into and robbing a 

store is admitted, and the identity of the defendant is the only question, 
are  held unobjectionable as  charging an admission of defendant's guilt, 
o n r l  nnnn tho l a m  cf n i r m ~ m u t ~ n t i n l  n n i ~ l n m ~ o  --- YyVI -I.. u-------------- " 

4. Criminal Law-Evidenc+Declarations--Admissions. 
The prosecuting witness may give a list of all the goods lost from the 

store which the defendant is being tried for breaking into and robbing, so 
that they may be traced by the State;  and the declaration of a witness a s  
to the identity of one of them, made in defendant's presence and not denied 
by him, is competent as  his quasi admission. 

APPEAL by defendant f r o m  Cranmer, J., a t  the  M a r c h  Term,  1920, of 
PASQUOTANK. 

T h e  defendant was  convicted upon  a n  indictment containing two 
counts, one charging the  breaking a n d  enter ing a cer tain store w i t h  
intent  to  steal, and  t h e  other charging the  stealing of cer tain goods f r o m  
said store, and  appealed f r o m  t h e  judgment pronounced on  t h e  verdict. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Aydlett & Simpson for defendant. 
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ALLEN, J. On the trial in  the Superior Court it was "conceded and 
admitted that the store had been broken into and robbed, and that the 
only question for the jury to decide was whether i t  had been proven 
beyond a reasonable doubt that the defendant was the guilty party." 

This is the statement in  the record, and it answers the criticisms of 
the charge, which are mainly directed to the failure to "state in  a plain 
and correct manner the evidence given in  the case, and declare and 
explain the law arising thereon," as required by statute, Rev., 535, as i t  
reduced the whole controversy to the determination of one fact, freed 
from the consideration of any legal question. 

I t  also appears there were no requests for special instructions to the 
jury, and "A party cannot ordinarily avail himself of any failure to 
charge in a particular way, and certainly not of the omission to give any 
special instruction, unless he has called the attention of the court to the 
matter by a proper prayer for instructions. So if a party would have 
the evidence recapitulated, or any phase of the case arising thereon, 
presented i n  the charge, a special instruction should be requested. 
Boon v. Murphy, 108 N.  C., 187." Simmons v. Davenport, 140 N.  C., 
411. 

This principle is not disturbed by what is said in 8. v. Cline, 179 
N. C., 704, because two members of the Court dissented in  that case, and 
two members who concurred in the order for a new trial did so on the 
other grounds than those stated in  the opinion. 

The defendant specially complains of the following charges to the 
jury : 

"1. There is no contention about the breaking or the larceny, both are 
admitted, and should give you no concern, as they are eliminated from 
your consideration. You are to find whether the defendant committed 
the larceny. I t  is your duty to ascertain the truth from the evidence, 
and in  so doing you may consider not only what the witness said, but 
their demeanor on the stand. 

"2. The evidence is circumstantial. The court charges you that cir- 
cumstantial evidence is a recognized instrumentality of the law in finding 
truth, and is essential in  our practice, but it should be closely and cau- 
tiously scanned, and each fact proving a necessary link in the chain of 
circumstances must point to the guilt of the defendant. I t  has been 
compared to the strands of a rope, where no one strand may be sufficient 
in itself, but all together may be strong enough to prove the guilt beyond 
a reasonable doubt. 

"You must be satisfied beyond a reasonable doubt as to each material 
fact in  the chain of circumstances. You are the sole judge of the 
evidence." 
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The first of these charges does not contain the statement that the 
defendant admitted his guilt, but that the breaking and stealing by some 
one was admitted, which is the position maintained by the defendant 
throughout the trial, and the second is correct as a legal proposition. 

I t  may have been well to add that the circumstances found by the jury 
to exist must exclude every other reasonable conclusion except the guilt 
of the defendant, but the failure to do so is not reversible error in the 
absence of a special request to so instruct the jury. 

We have examined the exceptions to evidence, and none of them can 
be sustained. 

I t  T i m  competent for the prosecuting witness to gire an account of all 
the goods lost from the store in order that the State might have the 
opportunity to trace some or all of the articles to the defendant, and the 
declaration of the witness as to the identity of one of the articles was 
admissible as a quasi admission of the defendant, because made in his 
presence, and he made no denial at  the time. 

I t  mas also in corroboration of the witness. 
The exception that the defendant was not allowed to state the wages he 

was earning, if the evidence mas competent, is contradicted by the record, 
which states that the defendant testified he received $12.50 per week, 
and it nowhere appears that this was withdrawn from the jury. 

The evidence fully sustains the verdict, and we find no error in the 
trial. 

S o  error. 

STATE v. TOM HOGGARD. 

(Filed 22 September, 1920.) 

Judgmentcr iminal  Law-Suspension of Judgmentviolat ion of Condi- 
tions-Trial Judg-Discretion-Trial by Jury-Appeal and Error. 

The proceedings of the trial judge in a criminal action to ascertain 
whether the terms of a suspended judgment have been complied with, are 
addressed to his reasonable discretion, and do not fall within the province 
of the jury; and his action thereon is not reviewable on appeal when sup- 
ported by evidence, unless this discretion has been manifestly abused 
by him. 

APPEAL by defendant from Devin, J., at the October Term, 1919, of 
WASHINGTOE. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Ward & Grimes and P. H .  Bell for defendant. 
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B~oww,  J. This was an appeal from a sentence upon a suspended 
judgment by his Honor, E. H, Cranmer, judge presiding, at  July  Term, 
1920, of the Superior Court of Washington County. The facts upon 
which such sentence was based are as follows : 

The defendant was indicted in two cases for retailing spirituous 
liquor. By agreement, the defendant plead guilty in case number one, 
and a fine was imposed upon him. I n  case number two he pleaded 
guilty; the prayer for judgment was continued upon payment of costs 
and the execution of a bond for defendant's appearance and show that 
he had not violated the prohibition laws of the State. 

The defendant was afterwards indicted for retailing liquor. At July 
Term, 1920, judgment was prayed upon the suspended judgment, which 
had been suspended upon good behavior. 

The court heard the evidence, and found that the defendant had 
engaged in the unlawful sale of liquor in violation of the terms of the 
suspended judgment, and sentenced the defendant to two years on the 
roads. 

The right of a judge to impose sentence upon a judgment suspended 
upon good behavior is well settled. We said i n  8. v. Greer, 173 N .  C., 
759: "When judgment is suspended in a criminal action upon good 
behavior, or other conditions, the proceedings to ascertain whether the 
terms have been complied with are addressed to the reasonable discretion 
of the judge of the court, and do not come within the jury's province. 
The findings of the judge, and his judgment upon them, are not review- 
able upon appeal unless there is a manifest abuse of such discretion." 
S. v. Crook, 115 N.  C., 760; 8. v. Hilton, 151 N.  C., 687; S. v. Everitt, 
164 N. C., 399. 

Affirmed. 

STATE v. M. L. SYKES. 
(Filed 29 September, 1920.) 

Spirituohs Liquor-Intoxicating Liquor-Manufactur-Intent to Pur- 
chas~bstructions-Verdict Directing-Appeal and Error. 

Evidence that the defendant, clad in his overalls, was found at a whis- 
key still, in operation, with another, is sufficient to convict of the unlawful 
act of distilling; but when his evidence in explanation is that he only 
asked where he could get a drink, knew nothing of the still, and was 
carried to the place and had not gotten it when the officers arrived : Held, 
an instruction that upon his own testimony he would be guilty of aiding 
and abetting the unlawful act of distilling is reversible error. 

APPEAL by defendant from Bond, J., at May Term, 1920, of CHATHAM. 
The defendant was indicted and convicted of the operation of a whis- 
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key distillery. The State offered four witnesses, who testified that they 
went to a place in Oakland To~mship, and concealing themselves about 
40 yards away, they saw the distillery in operation, with only two men 
there, the defendant, a white man, and the other, a colored man; that 
they captured the complete outfit and destroyed several hundred gallons 
of beer, and also captured the white man, who was the defendant, M. U. 
Sykes; that he had on a Sunday shirt and overalls. The defendant 
moved for a nonsuit, which was overruled, and he excepted. 

The defendant testified that he lived in  Durham, and that on that 
morning, in company with Roy Sykes, he left Durham to go to Pittsboro 
to visit a relatire; that in Chatham County they took a wrong road and 
drove about miles out of their way; that while on this road they 
sanT a colored man, whom they did not know, and asked the way to 
Pittsboro; they also asked him if he knew where they could get a drink 
of whiskey. H e  told them he thought he could, and to wait a few 
minutes. I n  a short while another colored man came up to the car and 
told them to follow him and he would show them where they could get 
the drink, of whiskey; that he (hf. E. Sykes) follpwed the colored man 
132 miles to the distillery; that he was there about 30 or 40 minutes, 
during that time the officers made the raid and he was captured; that he 
had nothing whatever to do with the distillery; and no interest in it, and 
knew nothing about its being there until he was shown the place by the 
colored man, whom he did not know; that he never bought any whiskey 
from any one there, and denied knowing anything about the distillery 
until it was shown him by the colored man. 

The judge charged the jury that if "they believed the evidence of the 
defendant himseii, that they shouid return a verdict of 'guiity' against 
him; that a person who goes to a distillery for the purpose of buying 
whiskey is guilty of aiding and abetting in the unlawful manufacture 
of the same." Verdict of guilty, and judgment; appeal by the defendant. 

Attorney-General Nanning and Assistant Attorney-General Xash for 
the State. 

W .  P. Horton for defendant. 

CLARK, C. J. The court properly refused the motion for nonsuit. 
The defendant being found at the distillery while in  operation, in over- 
alls, and under the circumstances detailed in  the evidence, was sufficient 
to take the case to the jury. I n  8. v. Killian, 178 N .  C., 753, the de- 
fendant, seeing an officer searching for a still, took his gun and fired 
several times in  the air. The officer proceeding to the still found no one 
there, and the still part removed, but there was fire in the furnace and 
other indications of recent use. The court held that this sufficient 
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evidence to go to the jury that the defendant was guilty of aiding and 
abetting. I n  the present case the jury might have found upon the 
evidence of the State, unrebutted, that the presence of the defendant 
there while the still was in operation, especially in overalls, justified 
the inference that he mas guilty. 

I f  the case had been submitted to the jury upon the whole evidence, i t  
was for the jury to say how far  they believed the evidence of the defend- 
ant. But we cannot sustain the instruction that "if the jury believed 
the evidence of the defendant himself they should return a verdict of 
guilty against him, for that a person who goes to a distillery for the 
purpose of buying whiskey is guilty of aiding and abetting in the unlaw- 
ful manufacture of the same." 

This case does not present the question whether the purchaser of a 
drink is guilty of aiding and abetting in  the unlawful sale, for in  this 
case the evidence is that the defendant did not buy a drink of whiskey. 
The unexecuted wish to buy is not aiding and abetting in a sale which 
did not take place. Much less is i t  aiding and abetting in the manu- 
facture of the unsold whiskey. I n  this case, in the language of the 
great dramatist, it may be said of the defendant: 

"His act did not o'ertake his bad intent."-Measure for Measure, Act V, Sc. I. 

The attempt to do an illegal act is of course indictable, and under our 
statute under an indictment for an illegal act, the defendant can be con- 
victed of an attempt to commit, or of a lesser degree of, such an offense. 
Rev., 3269. "Taking the defendant's evidence to be true," there was 
no attempt to do any illegal act, but merely an intent to buy a drink 
of whiskey. An intent uncoupled with any act is merely an operation 
of the mind, and cannot be indictable. S. v. Penny, 4 N. C., 130; S. v. 
Jordan, 75 N. C., 27, however criminal the act intended might be, even 
treason without any overt act or attempt, unless, 

"The unproportioned thought is given his act."-Hamlet, Act I, Sc. 3. 

An intent is usually an essential element in  any crime. I n  some cases 
i t  must be proved. I n  others i t  is conclusively presumed from the act 
done. S. v. King, 86 N. C., 603. But intent alone, not coupled with 
any attempt or act toward putting the attempt into effect is, in no case, 
cognizable by the courts, however i t  may be in  another tribunal. Mat- 
thew 5 :28. 

Error. 
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STATE ASD 0. B. LANGSTOS v. LEON COLE 

(Filed 29 September, 1920.) 

1. Costs--Criminal Law-Prosecution-Findings-Statutes. 
In order to  t a s  the prosecuting witness with the cost of a criminal 

action, and for his imprisonment, a finding is neceswrv that the prosecu- 
tion mas frivolous and malicious. Rev., 1297. 

2. S a m e J u s t i c e s '  Courts-Appeal-Superior Court-Trial d e  h'ovo. 
An appeal from an order of a justice of the peace taxing the cost acainst 

the prosecutor in  a criminal action does not involve again the guilt or 
innocence of the prisoner, who has been acquitted, or violate his constitu- 
tional immunity from a second jeopardy, but presents a substantial ques- 
tion to some estent in the nature of a "civil controversy." and comes 
within the intent and meaning of Rev.. 607. 608, which provides for a 
hearing d e  noco on appeal. and prevails also in matters of strictly criminal 
nature by our statute. Rev., 3274, e t  seq. 

3. Samdurisdiction-Additional Findings-Orders-Judgments. 
The provisions of our statute, Rev., 1297, conferring on the courts of 

justices of the peace, and other courts, who heard the case originally, to  
presently make the necessary findings, before imprisoning the prosecutor, 
that  the prosecution "was frivolous and malicious," does not prevent, on 
appeal to the Superior Court, an inquiry into the matter by the latter 
court, de  ~zovo ,  or the making additional findings and such further orders 
and decrees therein a s  the right and juqtice of the case may require. 

4. Same. 
On appeal to the Superior Court from an order of a justice of the peace, 

in a criminal action, taxing the prosecutor with cost, the proceedings may 
be entered into d e  novo, and the court may proceed to find upon the 
evidence that  the prosecution was frivolous and mnlicioi~c: rtnd n d j n r l g ~  
that  the prosecutor pay the cost, and order that unless he should have 
done so within a certain time he be imprisoned until he pay them, or  
discharged according to law. 

MOTION to tax  prosecutor wi th  costs, heard  on appeal  f r o m  a justice's 
court, before Bond,  J., a t  A p r i l  Term,  1920, of JOHNSTON. There  was  
judgment  finding prosecution fr i rolous and  malicious, a n d  ordering t h a t  
unless costs be pa id  i n  t h i r t y  days, t h a t  capias issue f o r  prosecutor, a n d  
h e  be imprisoned till  said costs were paid, o r  un t i l  h e  be  discharged 
according t o  law, and  said prosecutor excepted a n d  appealed. 

F. H.  Brooks and M u r r a y  A l len  for  Langston, prosecutor. 

HOKE, J. F r o m  a perusal of t h e  record i t  appears  t h a t  prosecutor, 
0. B. Langston, hav ing  instituted a cr iminal  action before a justice of 
t h e  peace against the defendant  f o r  removing crops without  giving 
prosecutor, h i s  landlord, legal notice, etc. T h e  cause was t r ied b y  t h e  
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justice, R. K. Britt, the defendant acquitted, and a judgment entered 
that "the prosecutor pay the costs." From this judgment the prosecutor 
appealed, and the question was heard by the court de novo on affidavits 
setting forth, chiefly, statements of the affiants as to what transpired 
and was testified to a t  the justice's trial, and, after full hearing, his 
Honor entered judgement, in  effect, that the prosecutor be taxed with 
the costs, and, after a finding, embodied in  the judgment that the prose- 
cution was frivolous and malicious, adjudged further, as stated, that 
unless the costs were paid in  thirty days that execution issue against the 
person, and that he be imprisoned till said costs were paid, or defendant 
discharged according to law. 

From this judgment the prosecutor has appealed, assigning for error, 
chiefly, that the court was without power to add to the justice's judgment 
the finding that the "prosecution was frivolous and malicious,'' and that 
on the record the proceeding should have been dismissed, or at  most 
remanded for further action in the justice's court. 

Our decisions construing the statute applicable, Rev., 1297, Con. Stat., 
see. 1272, are to the effect that when a prosecutor is taxed with costs, 
on acquittal of a defendant in a criminal action, in order to his imprison- 
ment i t  is necessary that there be a finding that the prosecution is frivo- 
lous and malicious, and when an order of that kind has been made, an  
appeal lies to the higher court. While such an appeal may not again 
involve the guilt or innocence of the defendant, who has been acquitted, 
as that would be in violation of his constitutional immunity from a 
second jeopardy, i t  does present a substantial question in the nature, to 
some extent, of a "civil controversy," and, in  our opinion, comes clearly 
within the statutory provisions, and our decisions applicable that, on 
appeal from a justice to the Superior Court, the matter shall be heard 
"de novo." S. v. Byrd, 93 N. C., 624-627 ; S. v. Powell, 86 N. C., 640- 
646 ; Rev., 607-608. 

This same purpose and policy of requiring a hearing de novo on ap- 
peals from a justice's court prevails also in  matters of a strictly criminal 
nature, Rev., 3274, e t  seq., and is recognized on appeals from the clerk 
to the judge on questions of law, on matters more especially pertinent to 
the confirmation of judicial dales, as shown in  the recent case of Perry 
v. Perry, 179 N. C., 445. 

I t  is urged for defendant that in the statute bearing more directly on 
the subject, Rev., 1297, the language is that a prosecutor, taxed with 
costs, may be imprisoned for nonpayment of same, "when the judge, 
court, or justice of the peace before whom the case was tried shall ad- 
judge that the prosecution was frivolous and malicious," but this statute, 
conferring on the court, justice, or other, who heard the case originally 
the right to presently make the finding, by no means withdraws from 
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a n  appellate court of general jurisdiction, hearing the matter in the 
course of regular procedure, and having power to t ry  the question de 
novo, the power of making additional findings, and such further orders 
and decrees therein as the right and justice of the case may require. 

Again, i t  is  insisted tha t  the court that  tried the matter, and which 
had opportunity to observe and note the bearing and conduct of the 
witnesses, is i n  much better position to make a just disposition i n  the 
matter. Such a n  argument may not be allowed to interfere with the 
effect and operation of a valid statute conferring the right to deal with 
this question "de noco." And the position, under very similar circum- 
stances, has been disapproved as controlling in a number of our decisions, 
which hold that, on trials i n  the Superior Court, a motion to tax the costs 
against the prosecutor and to make the pertinent findings of fact, may be 
heard and determined a t  a subsequent term and before another judge. 
S. v. Sanders, 111 N. C., 700. 

On full consideration, we find no error i n  the record, and the judgment 
of the Superior Court is  

Affirmed. 

STATE EX REL. A. L. HYhTT ET AL. V. J. L. HAMME. 

(Filed 6 October, 1920.) 

1. Officers-Public Officers-Prosecuting Attorney-Removal from Office 
-Criminal Law-IntentStatutes.  

The proceedings before the judge of the Superior Court to remove a 
prosecuting attorney, sheriff, police oacer, or constable from office, C. S., 
3208, is of a civil nature for the protection of the public, and is not a 
criminal proceeding against the officer. 

2. Sam-Property-Constitutional Law- E v i d e n c s  Admissions- Trial 
by Jury. 

The proceedings before the judge to remove a prosecuting attorney from 
office "for willful misconduct or maladministration in office," or on the 
other grounds stated in C. S., 3208, do not require an issue to be sub- 
mitted to the jury. Upon the defendant's own admissions in this case, 
and evidence, he is guilty of the offense charged, which is sufficient to 
remove him from office ; such office is not a property right un&r the provi- 
sions of the Constitution of North Carolina, Art. I, sec. 19. 

3. Appeal and Error-Officers-Pnblic Office--Removal from OfRc- 
Findings-Evidence--Statutes. 

An appeal from the judgment of the Superior Court judge that a prose- 
cuting attorney be removed for "willful misconduct or maladministration 
in office," etc., is upon questions of law and legal inference, if justified 
by the findings of facts supported by evidence, Constitution, Art. VI ,  sec. 8; 
and the appeal is allowed by C. S., 638. 
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4. Officers-Public OfficereRelnoval from Office-Statutes-Evidence. 
The evidence of a prosecuting attorney in proceedings before the judge 

to remove him from office, C. S., 3208, for misconduct, etc., is sufficient 
to sustain an order removing him when it admits that he attempted to 
induce, and did induce, a person to violate the statutes of our State in 
participating in acts made an offense for immorality, etc., whatever his 
intent may have been therein. 

5. Same-Admissions--Petition to Remove from Officdonviction. 
When a prosecuting attorney has been removed upon his own testimony 

from his office in proceedings before the judge, C. S., 3208, he may not 
complain that it was not in accordance with the specifications alleged 
against him in the petition, but upon the specifications in his own evidence, 
as he could not have been taken by surprise, or well have asked for an 
amendment to the petition, permitted by this statute in proper instances. 

APPEAL by defendant from Kerr, J., at May Term, 1920, of LENOIR. 
This is a proceeding to oust the defendant as prosecuting attorney 

of the recorder's court of Einston, under the provisions of see. 3208, 
C. S., for willful misconduct in  office. 

The evidence is voluminous, but i t  is not necessary to recite it, as the 
facts found by the judge are set out in  his judgment, which is as follows, 
and there is evidence and admissions of the defendant to sustain his 
findings : 

JUDGMENT. 

SUPERIOR COURT-MAY TERM, 1920. 
This proceeding coming on to be heara Deiore the undersigned judge 

of the Superior Court, presiding in  this the Sixth Judicial District, and 
being heard upon the pleadings and the evidence, which appears of 
record. 

The court doth find the following facts, viz. : 

1. That the defendant, J. L. Hamme, was duly elected city prosecut- 
ing officer for the city of Einston, North Carolina, and about July, 
1919, was duly inducted into said office and began the duties incident 
to the same as prescribed by chapter 277, Laws 1919. And at the time 
hereinafter referred to the said defendant was performing the duties of 
said office. 

2. That the said defendant, some time after his entry upon the duties 
of said office, went, in  the night time, to the home of one Mabel Holmes, 
a prostitute, who kept a house of prostitution in  the "red light district" of 
the city of Kinston, and after drinking a small quantity of cologne or 
alcohol, falsely pretended to be in  a state of intoxication, and by means 
of this fraud and deceit, attempted to procure the said Mabel Holmes to 
commit a crime, to wit, sell to him liquor or some intoxicant. 
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3. That on or about 16 March, 1980, the said defendant, J. 1;. Hamme, 
in the night time, and about the hour of midnight, went to the said 
home of the said Mabel Holmes, a prostitute, and a keeper of a house of 
prostitution, and being then and there alone with the said prostitute, 
removed his clothes and shoes, save his shirt and underclothes, and while 
in the said woman's bedroom, was found by the police officer of the said 
city of Kinston, North Carolina, one Richard Stroud, which officer at  
that time raided the said house of prostitution and forcibly opened the 
door to the said room in which the defendant. J. L. Hamme, was then 
and there in  company with the said prostitute, Mabel Holmes, and the 
defendant, J. L. Hamme, then and there violently attempted to prevent 
said entrance. 

The defendant's explanation given for being caught in  said prostitute's 
bedroom was that he had planned with one Aldridge, a of the 
said city of Einston, for the purpose of getting evidence to convict said 
prostitute, to go to her said house at  the said time, and go to bed with 
said prostitute after removing his clothes, and at  a given signal, which 
was to be made by said defendant while in the bed with said prostitute, 
the said policeman was to forcibly raid the house, and the defendant 
was to flee undressed with his clothes in his hands, and the said police- 
man Aldridge was to arrest the woman, not recognizing the said defend- 
ant, J. Hamme, and the said policeman was to testify to thcse facts 
in the prosecution of the said woman in  the city court of the city of 
Einston, the defendant, J. L. Hamme, being then and there the prosecut- 
ing officer of the said court. The said policeman Aldridge denied having 
any such agreement with the said defendant, and testified that the first 
L -  1 ------ -r AL- - - :J  J -r - .  --  - r  
110 A I I G Y V  "1 b u t :  ualu ualauat: ul iLt: Clt:feliCla~li, j. L. Earnme, was abour; 
three o'clock a. m. after the said defendant was'apprehended in  the said 
house by policeman Stroud, when the said defendant met Aldridge near 
the Norfolk-Southern depot and asked him to state that this was the 
plan and agreement, and stating to him that he had already made i t  
all right with the woman; said policeman further testified that he told 
said defendant in  answer to said defendant's request, that he had no such 
plan or agreement, and if he had to tell anythin& he  would have to 
tell the truth. 

The court does not pass upon the fact whether the defendant was in  
the house of the said Mabel Holmes for an immoral purpose, or for the 
purposes contended for by the defendant; but, upon the foregoing facts 
found, which facts appear from the evidence of the defendant, the court 
doth adjudge the said defendant guilty of misconduct in  office, which 
said misconduct doth bring his office in  contempt, and renders the said 
officer inefficient to conduct the duties thereof. And the said J. L. 
Hamme, city prosecuting officer of the city of Einston, North Carolina, 
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is hereby removed from said office as provided by lam, and to pay the 
cost of these proceedings to be taxed by the clerk. 

JOHS H. KERR, 
Judge Presiding Sixth District. 

Appeal by defendant. 

Attorney-General Xunniny and Assis tant  I f f o r n e ~ / - G e n e m l  S a s h  for 
the Xtate. 

Rouse  Le. Rouse, Xoore CE Croom, G. V .  Cowper, and R. T .  A l l en  for 
d e f  e~bdant .  

CLARK, C. J. The statute under nhich this proceeding is based is to 
be found in  sections 3208-3212, inclusirr, of C. S. I t  was originally 
chapter 671, Public-Local Laws 1913, and applied only to Guilford 
County. By chapter 288, Lams 1919, it lvas made applicable to the 
whole State. Section 3208, C. S., provides: ",hy city prosecuting 
attorney, any sheriff, police officer, or constable shall be remored from 
office by the judge of the Superior Court upon charges made in writing, 
and hearing thereunder for the following causes: 

1. For willful or habitual neglect or refusal to perform duties of his 
office. 

2. For willful misconduct or maladministration in office. 
3. For corruption. 
4. For extortion. 
5. Upon conviction of a felony. 
6. For intoxication, or upon conviction of being intoxicated." 
The officer may be removed for misconduct or failure to perform the 

duties of his office, whether such failures were willful or habitually negli- 
gent; the statute was evidently enacted for the protection of the public, 
and not for the punishment of the delinquent officer. I t  is not a crim- 
inal proceeding for his punishment, but is a civil proceeding brought in  
the name of the State upon the relation of five qualified electors in the 
county. Territory v. Xanches, 20 Ann. Cas., 109, and note on page 112. 
The delinquent officer 'is not entitled to hacve the issues of fact tried 
by a jury. An office is not property within see. 19, ,4rt. I, of the Con- 
stitution. Mial v. Ellingtm, 134 N. C., 131, and citations thereto in  
Anno. Ed. This statute does not provide for any appeal from the 
findings and judgment of the Superior Court, but the appeal is author- 
ized by C. s., 638, which is as follows: ('An appeal may be taken from 
every judicial order of the judges of the Superior Court upon or involv- 
ing a matter of law or legal inference." Consequently, this Court has 
no jurisdiction to review the findings of fact made by the judge below 
under see. 8, Art. TI, of the Constitution. 
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I n  Nechem on Officers, sec. 457, he says: "Misconduct, willful mal- 
administration, or breach of good behavior, in  office, do not necessarily 
imply corruption or criminal intention. The official doing of a wrong- 
ful act, or the official neglect to do an act which ought to have been done, 
will constitute the offense, although there was no corrupt or malicious 
motive." 

I n  Throop on Officers, see. 367, it is said: "Where such an official act 
or omission has occurred, the officer may be removed therefor without 
reference to the question whether it was done maliciously or corruptly," 
citing JIinkler v. State, 11 Neb., 181, and S. ?;. Leach, 60 Xe., 58. I n  
the latter case it is said: "Xisconduct does not necessarily imply 
corruption or criminal intention. We think the Legislature used the 
word in its more extended and liberal sense. This statute is not, strictly 
speaking, a penal s tahte ,  but is rather remedial and protective." 

I n  the courts of nearlv all the States which have similar statutes it is 
held that it is in the nature of a civil proceeding for the protection of 
the public from misconduct, neglect of duty, or inefficiency by providing 
a speedy investigation and removal of the officers named. Such a power 
is sometimes rested in  the Governor or other executive officer, but in 
others, as in this State, the pox-er is rested in the courts. I t  is not a 
criminal proceeding, and it is held that though the act for which the 
officer is removed may also be punishable as a crime, this does not affect 
his liability to removal for the same act. Territory 5 .  Xanches, 20 A. 
&- E. dnno. Cas., 109, and notes thereto. This is true also as to impeach- 
ments, Art. IV, sec. 3. 

Upon the facts found by his Honor, it should be unnecessary in any 
* . . I . . . . . .  1 A. 1 ...l..Ll... 1 l ~ r - .  1 - .  r 1 . 1 1  1 
b l l l J U l l i t l  bU UtZVilLtZ b L l l C l l l t 3  L l l C  U C l C l l U a I l L  J L l U U l U  Ue I . ~ U U L ~  o%W 

under the clear intent and purport of this statute. I t  appears that:  
1. A prosecuting attorney accepted employment and a fee in a civil 

action from one'whom he mas prosecuting on a charge of being a habitual 
criminal and violator of the law, and he put in evidence his own letters 
to her, a woman of the town, addressing her as "My dear Miss Holmes," 
and making appointments with her to come to his office from time to 
time. 

2. He  also went to her house, according to his own statement, feigning 
drinking and drunkenness, and tried to get her to sell him liquor in 
order to induce her to commit a crime for which he would convict her. 

3. He, being prosecuting attorney, according to his own statement, 
went to the prostitute's house, and in her bedroom and in her presence 
took off his outer clothing with a view to being caught by the officer in 
this compromising position, in  order that he, as prosecuting attorney, 
might obtain evidence against the woman, he having arranged, he says, 
with the policeman to make his own escape, and that the policeman 
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should perjure himself by testifyiug that he did not recognize the man 
who was with the woman. 

Upon his own statement, the defendant endeavored to procure the 
woman to commit two distinct and separate offenses against the law, with 
a view of convictiug her of such offenses, and also was guilty of an 
attempt to procure the policeman to perjure himself. 

I t  was unnecessary, as his Honor held, for him to pass upon the ques- 
tion whether when the defeudant went to the house of the prostitute 
his purpose was as alleged by the State, or that stated in the defendant's 
evidence. Upon the facts found by the judge from the evidence of the 
defendant, the court properly adjudged "the said defendant is guilty 
of misconduct in office, which said misconduct does bring his office into 
contempt, and renders said officer inefficient to co~~chict the duties 
thereof," and removed hinl from office. 

There can be no two opinions upon that subject, and the necessity for 
just such a statute as this could not be more strongly presented than 
by the facts of this case, for without such an art  the public sense of 
propriety and decency would have been outraged by his remaining i n  
office. 

The leanled counsel for the defeudant puts his defense almost entirely 
upon the ground that the defendant was found guilty by the judge most 
largely, if not altogether, on the specifications of misconduct stated i n  
the defendant's own testimony rather thau upon the allegations of fact 
specified in the petition. C.  S., 3210, provides that, "The petition shall 
state the charges against the accused, and may be amended." This is 
a civil proceeding, and if the additional facts and circumstances stated 
in the defendant's testimony had come out in the evidence for the State, 
the defendant might well have alleged that he was taken by surprise 
and unprepared to meet them. The court might thereupon have per- 
mitted an amendment of the charges, and, in his discretion, have given 
the defendant time to answer and to produce his witnesses, but when, as 
here, the additional facts in proof of the charge of misconduct in office 
are stated by the defendant himself, and the judge finds those statements 
to be true, the defendant has no ground to complain. He could not, 
and did not, ask time to produce witnesses to contradict his own testi- 
mony, which fully authorized, and indeed required, the judge to remove 
him from office. 

No error. 
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STATE v. WASH BRYANT. 

(Filed 20 October, 1920.) 

1. H o m i c i d e C r i m i n a l  Law-Instructions-Murder-Manslaughter-Ap- 
peal and Error .  

Where there are facts in evidmce tending to reduce the crime to man- 
slaughter, and the priaoner is  tried under an indictment for murder, i t  is 
the duty of the trial judge to submit this view of the case to the jury 
under a correct charge, and his failure to do so will constitute rc,rersil\le 
error, though the defendant may have been convicted of the higher offense. 

2. Same-Prayers fo r  Instructions. 
Where, upon the trial for murder, there a re  facts in evidence permitting 

the inference that the homicide mas not intentional, but was unintention- 
ally caused I)$ the defendant's careless use of his pistol, in a culpably 
negligent manner, a charge of the court to the jury which makes no refer- 
ence to the offense of manslaughter, a*id ignores a special request present- 
ing these principles, is reversible error. 

5. Homicide-  Criminal Law- Instructions- Statutes - Murder -Man- 
slaughter. 

Where the defendant is being tried mider an indictment for murder, and 
there is evidence, i n  his behalf, tending to show that  the crime of the 
less offense of manslaughter, a charge of the court to the jury which gives 
no instructions pertinent to these respective positions, or otherwise a s  to 
what may constitute either murder or manslaughter, is  erroneous in  not 
sufficiently complying with our statute, Rev., 535, requiring tha t  the court 
shall declare and explain to  the jury the law pertaining to the facts in 
evidence. 

4. Criminal Law- Verdicts- Murder- Lesser Offense-Manslaughter- 
Statutes. 

While a general verdict of "guilty" on a trial for murder may be con- 
sidered in connection with the evidence and the charge a sufficient com- 
pliance with our statute, the profession and officials engaged in trials of 
this supreme importance are  admonished tha t  verdicts should be rendered 
i n  the precise form required by the statute, and specify i n  terms the degree 
of the crime of which the prisoner is  convicted. Rev., 3271. 

INDICTMENT for  murder ,  t r ied before Bond, J., a t  M a y  Term, 1920, 
of HARNETT: 

I n  a p t  t ime  t h e  S t a t e  announced t h a t  i t  would no t  ask  f o r  a verdict 
of murder  i n  the  first degree, a n d  thereupon, a n d  o n  plea of not  guilty, 
there was  evidence on  t h e  p a r t  of t h e  S t a t e  to  t h e  effect t h a t  i n  J a n u a r y ,  
preceding t h e  finding of t h e  bill  of indictment, defendant  shot a n d  
killed h i s  wife, I d a  Bryant ,  a n d  under  circumstances t h a t  would m a k e  
such  killing murder  i n  t h e  second degree, a s  claimed b y  t h e  State .  

There  was  evidence on  t h e  p a r t  of t h e  defendant  t h a t  a t  t h e  t i m e  of 
the  occurrence t h e  defendant, whose corn crib, s i tua te  some distance off, 
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had been broken into, stepped to the window of the house and asked his 
wife to hand him his pistol, and in  doing so i t  was accidentally dis- 
charged, causing her death. 

On these opposing positions the issue was submitted to the jury, who 
rendered their verdict of '(Guilty." 

Judgment that defendant be imprisoned for the term of 12 years in  
the State's prison, and defendant excepted and appealed, assigning 
errors. 

Attorney-General Manning and Assistant Attorney-General Nmh for 
the State. 

Young & Best for defendant. 

HOKE, J. I t  has been held in  numerous decisions with us that ('Where 
on an indictment for murder there are facts in  evidence tending to reduce 
the crime to manslaughter, i t  is the duty of the presiding judge to 
submit this view of the case to the jury, under a correct charge, and 
his failure to do so will constitute reversible error, though the defendant 
may have been convicted for the higher offense." S. v. Merrick, 171 
N.  C., 788-791, citing 8. v. Clyde Kennedy, 169 N. C., 289; S. v. Kendall, 
143 N. C., 654 and 664; S. v. White, 138 N.  C., 704 and 715; S. v. 
Foster, 130 N .  C., 666-673; S. v. Jones, 79 N .  C., 630; S. v. Matthews, 
148 Mo., 185; Baker v. The People, 40 Mich., 411. That opinion then 
quotes from Kendall's case, as follows : "It is a principle very generally 
accepted that on a charge of murder, if there is any evidence to be con- 
sidered by the jury which tends to reduce the crime to manslaughter, the 
prisoner, by proper motion, is entitled to have this aspect of the case 
presented under a correct charge, and if the charge given on this ques- 
tion is incorrect, such a mistake will constitute reversible error, even 
though the prisoner should be convicted of the graver crime, for i t  cannot 
be known whether, if the case had been presented to the jury under a 
correct charge, they might not have rendered the verdict for the lighker 
offense." 

And from Poster's case: "If i t  had been clearly explained to the jury 
what constituted murder in the second degree, of which, through his 
counsel, he had admitted himself to be guilty, i t  may be that the jury 
would have coincided with that view; but in  the absence of instruction 
on that offense, with only the issue of murder in the first degree placed 
before them with instructions only as to that offense, with evidence of 
the homicide, i t  may well be that the jury held against the prisoner, 
that he was guilty, simply because they were not informed as to the 
constituent elements of the lesser offense.'' And Jones' case, supra, is 
also referred to as a direct authority for the position as stated. 
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I n  the present case, there were facts in evidence on the part  of the 
defendant permitting the inference that the homicide was not intentional, 
but may hare been the result of culpable negligence on the part  of the 
defendant, and so amounting only to the crime of manslaughter. S. z!. 
S f i f t ,  146 N. C., 643; S. P .  Vines, 93 N. C., 493. 
-1 perusal of the record will disclose that not only is there 110 reference 

to the offense of manslaughter in the charge, but a special request for 
instructions presenting the question was refused or ignored by his Honor, 
and for this error the issue must be referred to another jury. 

I n  Stiff 's case, supra, it was held, among other things, t ha t :  "Before 
a conviction for murder can be had, an unlawful and intentional taking 
of another's life must be shown or imputed, as is sometimes the case. by 
reason of the killing with a deadly weapon, or under circumstances 
which indicate a reckless indifierence to human life." 

And on the record the charge is objectionable further in that i t  gives 
to the jury no iilstructioils pertinent to these respective positions or 
otherwise as to what may constitute either murder or manslaughter. and 
is not a sufficient compliance with the statute applicable (Rev., 535), 
requiring that the court shall declare aud explain the law appertaining 
to the facts in evidence. 

Defendant excepts, also, for that the jury have rendered a general 
verdict of ('guilty" without specifying the degree of the crime as directed 
by sec. 3271 of the Revisal. 

We  have held in several decisions on the subject that a verdict of that 
kind may be considered a sufficient compliance with the statute when the 
degree of the crime can be clearly ascertained by reference to the evi- 
deiiie in the case and the charge of the ~ v u i  t (uO. L .  T'v'lyylrw, iii N. C., 
817-818, and authorities cited), but we deem it not amiss to again ad- 
monish the profession and officials engaged in trials of this supreme 
importance, that the verdict should be rendered in the precise form that 
the statute requires; that is, to specify in terms the degree of the crime 
of which the prisoner is convicted. S. v. Murphy, 157 N. C., 614. 

For  the  reasons stated, there must be a new trial of the case, and i t  is 
so ordered. 

New trial. 
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STATE v. D. J. WARD. 

(Filed 4 November, 1920.) 

1. Appeal and  Error-Docketing-Dismissal-Rules of Court. 
An appeal to the Supreme Court from a judgment rendered prior to t i ~ c  

commencement of a term thereof, must be docketed a t  the next succeed- 
ing term, or, on motion, i t  will be dismissed. Rule 5. 

Z. Hon1icidsMurde~-Evidence. 
Evidence that  the prisoner shot a t  the deceased four times, two of the 

shots taking effect after the deceased had fallen, with malice and without 
provocation or legal excuse, is  sufficient for conviction of murder in  the 
first degree. 

3. Trials-Remarks of Counsel-Homicide-Murder. 
A remark by the solicitor when selecting a jury for trial for murder, 

that he understood the defendant did not deny the killing, is  not objection- 
able a s  a n  improper one, when the sole defense was insanity. 

4. Trials-Homicide-Murder- Insanity- Drunkenness-- Qnestions and  
Answers--Appeal a n d  Error. 

A question asked by the solicitor, on cross-examination on the trial for 
murder, defended on the plea of insanity, as  to whether the defendant 
did not get into a high temper when drunk, is competent under evidence 
that he was drunk a t  the time of the homicide, and if otherwise, is not 
prejudicial when the witness has stated that he had never appeared to be 
dangerous when drinking. 

5. Homicide -Murder -Insanity -Drunkenness -Evidence -Experts-- 
Witnesses-Hypothetical Questions. 

When the.defense of insanity is  interposed on a trial for murder and 
there is  evidence that the prisoner had been drinking a t  the time of the 
crime, a question asked a medical expert, on cross-examination, whether, 
in  his opinion, the prisoner was under the influence of whiskey or was 
crazy, if he could walk straight and carry on a rational conversation, is a 
proper one, when based on facts the counsel contended he had proved. 

6. Appeal a n d  Error--Objections a n d  Exceptions-Evidence-Argument. 
An exception to evidence not taken until the case on appeal to the SU- 

preme Court was served, will not be considered; a s  also to the course of 
the argument, if not taken in apt time. 

APPEAL by  defendant f r o m  Guion. J., at the J a n u a r y  Term, 1920, of 

COLUMBUS. 
The defendant  was convicted of murder  i n  the first degree at J a n u a r y  

Term, 1920, of the Superior  Cour t  of Columbus County, a n d  appealed 
f r o m  the sentence of death pronounced on  the verdict. 

The transcript  of the record was filed i n  this  Cour t  dur ing  this, the 
fall term, and t h e  S t a t e  moves to  dismiss the appeal  because not docketed 
at the  spring t e r m  of court. 
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Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Irvin B. Tucker and Lewis, Powell & Lewis for defendant. 

ALLEN, J. An appeal from a judgment rendered prior to the com- 
mencement of a term of this Court must be docketed i n  the Supreme 
Court at  the next succeeding term (Rule 5, Porter u. R. R., 106 N. C., 
479), and the defendant having failed to comply with this rule, the 
appeal is dismissed, not, however, without an examination of the record 
to see if there is any substantial error, as the life of the defendant is 
involved. 

Three eye-witnesses testified to the shooting of the deceased by the 
defendant, and that he fired four shots, two of them after the deceased 
had fallen. 

There is not the slightest evidence of provocation or legal excuse, and 
evidence of malice is abundant. 

The defense is insanity, and there is evidence to support it. 
The defendant excepted because the solicitor said, while the jury was 

being selected, that he understood the defendant did not deny the killing. 
We see nothing improper in the remark, and it could not have been 

prejudicial, as the case was tried apon the question of insanity, and it 
was not disputed that the defendant killed the deceased. 

-41~0 to the following question, a s k ~ d  by the solicitor on cross-examina- 
tion of Josh Nobles : 

"Q. When he got drunk or was drinking he was in a high temper 
was he not 1" 

Wl.. - -----A: . -..- - '11 1 
rUc yut;obl"ll w a s  pclllllss~ule, u u i  if  nu^, the answer was favorabie 

to the defendant: "So far  as I know he was always about like other 
men. He was feeling good and all, and always had a whole lot to say 
and do, and never appeared to be a dangerous man when he was drink- 
ing." 

There are four other exceptions, none of them with more force than 
those referred to. 

The defendant seems to rely principally on the exception that, "That 
the court erred in allowing the solicitor for the State to ask the expert 
witness, Dr. R. B. Whitaker, the following question : 'If the jury should 
find that the defendant on 28 August left his home some time after 
5 o'clock, walked two miles, walked straight, carried on a rational con- 
versation with parties on the road, and after he arrived a t  Mr. Mercer's 
he talked to Mr. Mercer in  a rational manner, and afterwards he  shot 
the deceased, left there walking straight, carrying on a rational con- 
versation with parties after the shooting, would you say, in your opinion, 
he was so under the influence of whiskey that he  was in  a crazy condition 
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and did not know what he was doing?' and to the answer thereto, as 
follows: 'If that should be found, I should say no.' " 

Dr. Whitaker was examined in behalf of the defendant, and this was 
in reply. 

The defendant propounded a question, based on facts he contended 
he had proved, and the solicitor, on cross-examination, asked the opinio~i 
of the expert on facts he claims were established, which was entirely 
proper. 

The question and answer, however, prove nothing, as any one would 
say the defendant was not in a crazy condition if he walked straight 
before and after the killing, and carried on rational conversations before, 
a t  the time of, and after the killing. 

There is also an  exception to a remark of counsel, assisting the State, 
in his argument to the jury, which we could not consider because the 
exception was not entered until the case on appeal was served. S. v. 
Lewis, 93 N.  C., 581; S .  v. Suggs, 89 N .  C., 527; Byrd v. Hudson. 113 
N.  C., 203. Objection to the course of argument must be taken at  the 
time. 

A ~ p e a l  dismissed. 

STATE v. GREELY PASLEY. 

(Filed 4 November, 1920.) 

Criminal Law-Costs-Conviction-Trial by Jury--Justice's Court-Ap- 
peal-Superior CourtCourts-Constitutional Law. 

An appeal from a court of a justice of the peace by the defendant in a 
criminal action, carries with it the constitutional right to a trial by jury 
in the Superior Court, where the trial is de novo, and the latter court may 
not affirm that part of the justice's judgment taxing the defendant with 
cost, over his objection, without conviction before the jury upon the merits 
of the case. Constitution of N. C., Art. 1, secs. 13 and 2. 

APPEAL by defendant from Ray, J., at Spring Term, 1920, of ASHE. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State.- 

Charles B. Spicer for defendant. 

WALKER, J. The defendant mas charged, in  a criminal proceeding 
before a justice of the peace, with unlawful trespass upon land; that is, 
entering thereon after having been forbidden to do so. Upon convic- 
tion, he appealed to the Superior Court, where the case seems to hare  
taken a peculiar course. There was negotiation between the parties 
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for a settlement of the controrersy, but they could not agree as to the 
final terms, defendant refusing to pay the costs. The court affirmed 
the judgment of the justice as to the costs against the consent of defend- 
ant, and without allowing him a jury trial, and he thereupon appealed 
to this Court. 

When an appeal is taken in a criminal action before a justice, of 
which he has jurisdiction, the trial in the upper court is de novo. S .  v. 
Koonce, 108 N. C., 752. 

The judgment in  the Superior Court was no doubt entered by the 
judge in a laudable attempt to settle a small matter, which was really 
cumbering the docket and delaying the court. Section 11 of Article I 
of the Constitution, so far as material, provides: "In all criminal 
prosecution, every man has the right not to be compelled to pay costs, 
jail fees, or necessary witness fees of the defense, unless found guilty." 
See S. 7%. Pannady,  78 9. C., 539, and S. 7 $ .  Hicks,  124 K. C., 829. The 
general rule is that when the subject-matter of an action has been dis- 
posed of by compromise, destruction of the property, or otherwise, this 
Court, on appeal, will not pass upon the merits of the original matter 
in litigation to ascertain which side in law ought to have won, in order 
merely to decide who shall pay the costs. This rule, however, does not 
apply to an appeal in a State case where the appeal inrolves the enforce- 
ment of a constitutional right. S.  T .  Horne, 119 N .  C., 853. As it is 
clear from the record that there was no proper conviction of the defend- 
ant in the court below, we are unable to sustain the action of the judge, 
by any substantial reasoning. 

Article I, section 13, of the Constitution says: "With right of ap- 
I I ,  

peal. drd ~ l ~ i b  Court has heid in rhe case of S. v .  Brittain, 148 N. C:., 
e68, that whcu a defend?nt asserts his right of appeal, and the case 
comes up in the Superior Court, the defendant's right of trial by jury, 
as guaranteed by the Constitution, is preserved to him. 

I t  makes no difference what the real issue is, so that the charge in- 
volves the commission of a crime for which he can be punished and made 
to pay the costs. 

For refusing to allow the defendant a hearing by a jury, his Honor 
erred, and the defendant is entitled to a new trial. 

The judgment will be set aside, and a new trial by jury ordered. 
New trial. 
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STATE v. CLEOPHUS GRAY AND WILLIAM BALLENTINE 

(Filed 4 Xovember, 1920.) 

1. Criminal Law- Automobiles - Negligence - Evidence - Homicide - 
Statutes. 

Evidence tending to show that one of the defendant's was instructing 
the other how to drive an auto truck, with the hands of both on the steer- 
ing wheel, on a street much used by pedestrians in a populous part of the 
city, and while running a t  a speed exceeding the speed law and without 
looking ahead or warning, they ran upon, injured, and killed a child three 
years of age, endeavoring to cross the street, which a slight deflection of 
the machine from its course could have saved, is sufficient to sustain a 
verdict of manslaughter, irrespective of whether the death of the child 
was willfully or intentionally caused. Public Laws of 1917, ch. 140, secs. 
15 and 17. 

2. S a m e p r i o r  Negligence. 
Where one driving an automobile in a reckless manner and in violation 

of the requirements of the statutes as  to speed and care intended to pre- 
vent injury (Public Laws of 1917, ch. 140, secs. 15 and 17) runs upon and 
kills a three-year-old child crossing a street in a populous portion of a 
city, he is  guilty of manslaughter a t  least, and under some circumstances, 
murder, though as  soon as  he has seen the danger of the pedestrian he has 
used every effort to avoid injuring him, if his prior recklessness had ren- 
dered him unable to control the car and prevent the injury. 

8. Same. 
While the negligence of one driving an automobile causing death must 

be of greater degree in the criminal action than is required in a civil one, 
i t  is  sufficient if i t  was likely under the circumstances to produce the death, 
or great bodily harm, as  in  this case, where the defendant, driving in a 
reckless manner, in violation of the statute, could reasonably have antici- 
pated the result that actually followed. 

4. S a m e c o n t r i b u t o r y  Negligence. 
The doctrine of contributory negligence has no application in the crim- 

inal law, and constitutes no defense for one who has recklessly and in 
violation of our statute enacted for the purpose of protecting pedestrians, 
etc., caused injury or death. S. v. Oakleu, 176 N. C., 755, as to whether 
evidence of this character may be considered upon the question of negli- 
gence, cited and distinguished. 

5. Criminal Law-Automobiles-Negli&nc-Children-Infim Persons. 
The vigilance and care required of the operator of an automobile vary in  

respect to persons of different ages and physical conditions who a re  to be 
met upon the streets, and he is required to increase his exertions and use 
more care to avoid danger to children whom he may see, or, by the exer- 
cise of reasonable care, should see, on or near the highway. 

0. Same--Contributory Negligence. 
The law will not impute contributory negligence to a child of three years 

of age, who has been injured by the negligence of one driving a n  auto 
truck. 
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7. Appeal and Error-Harmless Error-EvidencsNegligencsAutomo- 
biles. 

The statement of a witness that, in his opinion, the defendant tried for 
criminal negligence while driving an automobile, which has caused injury, 
on the street, to a pedestrian endeavoring to cross it, was unskillful in 
handling the automobile, if erroneously admitted, is harmless, when i t  
appears from all the evidence in the case that this was indisputably the 
fact. Semble, the testimony of the witness in this case was competent as 
"a shorthand statement of a fact." 

8. Appeal and Error-WitnessetiExpert~Courts-Findings. 
The findings of fact by the trial judge, upon evidence, as to whether a 

witness is an expert or not, is not reviewable on appeal. 
9. Evidence-Witnesses-Experts-Speed of Automobiles-Negligence. 

Witnesses qualified as experts therein may testify, when relevant to the 
inquiry, as to the distance within which an auto truck of the kind causing 
the injury in the action can stop when going at a given speed an hour. 

APPEAL by defendants in a criminal action from Daniels, J., at June 
Term, 1920, of WAKE. 

The defendants were con~icted of involuntary manslaughter at  June  
Term, 1920, of Wake County Superior Court, Hon. F. A. Daniels, judge 
presiding, and from this judgment, upon such conviction, appeal to this 
Court. 

The State's evidence, fairly considered, tended to show the facts as 
herein narrated. Rachel Mann, a little girl three years of age, was, on 
an afternoon of March, 1920, visiting at  the house of her uncle, M. L. 
Mann, who lived directly across South Salisbury Street from the house 
of J. H. Mann. Between 5 :30 and 6 p. m., Mrs. M. L. Mann went with 
the iittie giri out in front of her house so that she might go home. After 
looking up and down Salisbury Street, and seeing no automobile or 
vehicle coming from either direction, Mrs. Mann permitted the little 
girl to go, and she started running across the street directly toward her 
father's house. The M. L. Mann house was the fourth house from the 
corner of West Cabarrus and Salisbury streets, and the J. H. Mann 
house was directly across Salisbury Street from the M. L. Mann house. 
The street was paved with asphalt, and at  that point was about 42 feet 
wide from the curb of the east s i d b a l k  to the curb of the west sidewalk. 
Salisbury Street runs north and south; Cabarrus runs east and west. 
After the child had started to run across the street, a new Corbitt truck, 
driven by the defendants, came out of Cabarrus Street and turned south 
along Salisbury Street. No signal was given by blowing a horn, or 
otherwise, by the driver of the truck. I t  came out of Cabarrus and 
rounded into Salisbury at a slow speed, and as it straightened out to 
run along Salisbury the speed increased to 20 miles an  hour. The truck 
struck the child when she was 16 feet and 4 inches from the west curb 
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and 25 feet and 6 inches from the east curb, knocked her down, and the 
right fore wheel of the truck ran across her head, crushing it, and killing 
her instantly. The point where the child was struck was 16.5 feet from 
the intersection of Cabarrus and Salisbury streets. No effort was made 
by the driver of the truck to stop it or to avoid the child. By turning 
its direction slightly to the east, even when within 10 feet of the child, 
the truck would hare passed her probably without doing her any injury. 
After thus killing the child, the truck ran 13 feet without any effort 
being made to lessen its speed, or to stop. At that point brakes were 
put on, and the truck skidded 337h feet to the point where it was 
stopped; thus it ran 46 feet after striking the child. One eye-witness, 
L. R. Amis, smears that at  the time the truck struck the child it was, 
in his opinion, running 20 miles an hour. ,4nd quite a number of wit- 
nesses who were experienced in the handling of automobiles and trucks 
swear that in order for this truck to have skidded 331/. feet after the 
brakes were put on, it must have been running at a rate of speed exceed- 
ing 20 miles an hour. The defendant Gray had charge of the truck, but 
had permitted Ballentine, known to him to be an inexperienced driver, 
to drive it a t  that time, as he (Gray) was sitting by his side. 

One witness, William Thames, testified: "I saw the truck come 
around the corner. There were two men in front. They were both 
using their hands in the operation of the truck." 

Defendants were convicted, and from the judgment they appealed. 

Attorney-Genel-a1 Xanning and Assistant A ttorney-General Nash for 
the State. 

Armisfeud Jones & Son for defendants. 

WALKER, J., after stating the case: We need not give all the facts 
disclosed by the evidence, as those we have stated are sufficient to present 
the real question of the case. 

A11 the witnesses testify that there was nothing to obstruct the view 
of the driver of the truck in the direction in  which they were going. 
All of them testify that no warning or signal of the coming of the truck 
was given. The very fact that the driver put on brakes after the child 
was run over shows conclurqively that he was not keeping an adequate 
lookout as he ran along the thickly populated street. There is obviously 
no doubt, and cannot be, that the defendants were operating the motor 
truck at an excessive speed, and were not keeping a lookout for persons 
in the street. I f  they had been, the little child could easily have been 
seen and saved. 

I t  appears to us that, if anything, the undisputed facts of the case 
make it even stronger against the defendants than were those in S. v. 
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Gash, 177 N.  C., 595, against him. They were operating the truck at  - 
a speed in excess of eighteen miles an hour, contrary to the provision? 
of the statute, Public Laws of 1917, ch. 140, see. 17, and 8. v. McIver, 
175 N.  C., 761. Though driving along a thickly settled street, they 
kept no proper look ahead at  all to avoid a collision with a child, or 
children, whom they knew, or should hare known, were constantly play- 
ing in or crossing the street, or with grown persons who used it for legiti- 
mate purposes, and gave no signal of their coming. This was a clear 
violation of the law, which reads thus: "Upon approaching a pedestrian 
who is upon the traveled part of any highway, and not upon a sidewalk, 
. . . every person operating a motor vehicle shall slow down and 
give a timely signal with its bell, horn, or other device for signaling." 
Sec. 15 of ch. 140, supra. I t  is very clear that the defendants in this 
case were keeping no lookout at  all. - If they had been, the child would 
not have been killed. As it was, she had passed so far  to the right that 
the right wheel of the truck was the wheel that struck her. Thus it 
would have required but a slight variation of the direction of the truck 
to have saved the child. Instead of changing this direction, as a matter 
*of fact, they were bearing down upon the child, and gave her no chance 
to eecape. 

The principle is generally stated in the textbooks that "if one person 
causes the death of another by an act which is in violation of law, it 
will be manslaughter, although not shown to be willful or intentional" 
(McClain Cr. L., vol. 1, see. 347), or that when life has been taken in 
the perpetration of any wrongful or unlawful act, the slayer will be 
deemed guilty of one of the grades of culpable homicide, notwithstanding 
the f n ~ t  thnt d ~ z t h  T:ZS ncictcetioea! and collatei-a: t u  ilia act duue  
(13 R. C. L., 843) ; but on closer examination of the authority, it will 
be seen that the responsibility for a death is sometimes made to depend 
on whether the unlawful act is malum in se or Malum prohibitum, a 
distinction noted and discussed in 8. v. Horton, 139 N .  C., 588. I t  is, 
however, practically agreed, without regard to this distinction, that if 
the act is a violation of a statute intended and designed to prevent injury 
to the person, and is in itself dangerous, and death ensues, the person 
violating the statute is guilty of manslaughter at  least, and under some 
circumstances of murder. The principle is recognized in  S. v. Horton, 
supm, and in 8. 11. Tumage, 138 N .  C., 569; S. v. Limerick, 146 N.  C., 
650, and S. v. Trollinger, 162 N.  C., 620, and has been directly applied 
to deaths caused by running automobiles a t  an unlawful speed. I n  
2 R. C. L., 1212, the author cites several authorities in  support of the 
text that one who willfully or negligently drives an  automobile on a 
public street at  a prohibited rate of speed, or in a manner expressly 
forbidden by statute, and thereby causes the death of another, may be 
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guilty of homicide; and this is true, although the person who is recklessly 
driving the machine uses, as soon as he sees a pedestrian in  danger, 
every effort to aroid injuring him, provided that the operator's prior 
recklessness was responsible for his inability to control the car and 
prevent the accident which resulted in the death of the pedestrian. 
There is evidence, in this case, of negligence amounting to recklessness, 
and "where one,.by his negligence, has cause or contributed to the death 
of another, he is guilty of manslaughter." McClain Cr. L., vol. 1, 
sec. 349. The rlegligei~ce must be something more than is required on 
the trial of an issue in a civil action, but i t  is sufficient to be submitted 
to a jury in a criminal prosecution if it was likely to produce death or 
great bodily harm ( S .  v. Tanlcersley, 172 N .  C., 955), and in this case 
the defendant could reasonably anticipate meeting some one at  the cross- 
ing, and to approach it at a rate of speed twice that allowed by law, 
without reducing the speed and without signal, is evidence of reckless- 
ness whirh justified submitting the question of guilt to the jury. 8. v. 
LllcIcer, 175 N .  C., at pp. 766, 766. 

I t  is immaterial that there was negligence on the part of the deceased 
contributory to the result, the doctrine of contributory negligenci! having 
no place in the law of crimes. McClain Cr. L., rol. 1, see. 349; 2 R. C. 
L., 1212; Schzclfz v. State, Ann. Cases., 1912, ch. 496, and note. 

The vigilance and care required of the operator of an automobile vary 
in respect to persons of different ages and physical conditions. He  must 
increase his exertions in order to aroid danger to children, whom he may 
see, or by the exercise of reasonable care should see, on or near the high- 
way. More than ordinary care is required in such cases. Deputy v. Kirn- 
mell, 80 S .  E. (W. Va.), 919; 8 N. & C. Cases, 369. Moving quietly, 
as an automobile does, without the noise which accompanies the move- 
ments of a strert car or other ordinary heavy vehicle, it is necessary that 
caution should be continuously exercised to avoid collision with pedes- 
trians unaware of its approach. The speed should be limited, warnings 
of approach given, and skill and care in its management so exercised as 
to anticipate such collisions as the nature of the machine and the locality 
might suggest as liable to occur in the absence of such precautions. 
Berry on Automobiles, see. 124; Huddy on Automobiles (4 ed.), see. 214. 
I n  8. v. Gash, supra, the court below charged the jury: "If the defend- 
ant was operating the car lawfully, and at  the rate of speed permitted 
by law, yet if by reason of a failure to keep a proper lookout he failed 
to see the deceased in time to avoid injuring him, and 'by reason of his 
carelessness and negligence in failing to keep this lookout' he caused the 
death of the child, he was guilty." The Court held that in this charge 
there was no error. Very clearly, then, the court below was right in 
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.overruling the defendants' motion for judgment as of nonsuit. Excep- 
tions 1 to 3 are so clearly without foundation that we pass them over 
without further comment. 

The witness, L. H. Amis, was testifying, and in  the course of his testi- 
mony said: "The car seemed to be handled by persons that did not 
know anything about it." Defendants mo\led that this be stricken out, 
and the motion was denied. I f  this was not "a shorthand statement of 
the fact," and admissible for that reason, S .  v. Leak, 156 N. C., 643; 
S. v. Johnson, 176 N. C.. 722; S. v. Spencer, 176 N. C., 709, the car was 
so plainly mishandled that no harm was done by what the witness said. 
The defendants got the full benefit of the evidence, the subject of excep- 
tion 5, both from the statement of this witness and other witnesses. 

Exceptions 6, 7, 8, 9, and 13 are all directed to the admission of so- 
called expert evidence. 

Whether a particular witness is an expert or not is a question of fact 
to be determined by the court below preliminary to the admission of the 
testimony. That once determined, as it necessarily is determined, if 
the testimony is admitted, the appellate Court accepts the findings of the 
court below (Cafom v. ToZer, 160 N. C., 104), if there is any evidence 
t o  sustain them. S. v. IYilcos, 132 N. C., 1120; Summerlin v. R. R., 133 
N. C., 550. Admitting, then, that each of the particular witnesses was 
an expert in regard to the matter about which he was examined, testi- 
mony as to the distance within which such a truck, as Corbitt's truck, 
could be stopped when going at  a rate of speed 20 to 25 miles an hour 
was plainly admissible. Cox v. R. R., 126 N. C.; 103; Draper v. R. R., 
161 N. C., 307. 

RycOntinnP IF; tr\ 14 ;nn17T&v- -Ti\-- >:- - -&-A A -  iL - ' 
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give certain special instructions requested by defendants. All of these 
have inherently the same vice, i. e., that the carelessness and recklessness 
of the defendants must have been so great as to constitute an actual 
felonious intent. 

"If one person causes the death of another by an  act which is a viola- 
t ion of the law, i t  will be manslaughter, although not shown to be willful 
.or intentional." 8. v. McIver, supra. 

"The negligence which will render unintentional homicide criminal 
is such carelessness or recklessness as is incompatible with a proper 
regard for human life. An act of omission as well as commission may 
be so criminal as to render death resulting therefrom manslaughter. 
B u t  the omission must be one likely to cause death." 8. v. Tankersley, 
172 N. C., 959. 

The remaining exceptions, other than those not formal, were directed 
t o  alleged errors in  the judge's charge. The judge, however, i t  seems 
t o  us, followed the law as laid down by this Court in  8. v. McIver, supra; 
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S. v. l'ankersley, and 8. P .  Gash, supm.  He was very careful to dis- 
tinguish between negligence occasioning damage out of which arises 
a civil action and that reckless disregard of human life which constitutes 
a crime, and if there was any error in his charge upon an involuntary 
killing while doing an unlawful act, that error was in favor of the 
defendants. 

While we hold the defendants to be guilty, as charged in  the bill of 
indictment, upon what must be conceded as the facts of the case, we are 
yet moved to caution those whose children venture upon the streets and 
~ u b l i c  highways, where so many motor cars pass and repass at short 
intervals, to bestow more care and vigilance in  guarding them against 
danger. The chauffeur of an automobile may be evkr 90 careful-and 
every one of humane feelings ~ ~ o u l d  deplore an injury to a little child- 
and yet with all his care, children are apt to get in  the way of a car 
without the slightest warning to him of their movements, so suddenly. 
in their childish play, do they dart out in  the roadway, not conscious 
of any peril in doing so. Drivers of vehicles should take account of 
this characteristic of theirs, and exercise greater precaution against acci- 
dent because of it. This record does not present such a case, for, after 
the chauffeur either saw or could have seen the child, having a fair and 
unbroken view, he had ample time to turn the car or to stop it, if neces- 
sary, and avoid the catastrophe. The indiscretion of the little one was no 
excuse for the driver's reckless conduct, for that correctly describes it. 
The law imputes no wrong to a child of such tender years, who was less 
than three years old, but requires far more care and watchfulness of 
the driver under the circumstances. We can safely aver that no case has 
come before this Court where there was such utter disregard of the plain 
duty which the law imposes upon a chauffeur. H e  and his companion 
have taken the innocent life of a little child, under most distressing 
circumstances, a homicide not less than manslaughter, and palpably of 
that degree, at  least, and they must suffer the penalty of their wrong- 
doing. The law looks at  their act alone, as they are prosecuted for a 
public and criminal offense, and the act of the little girl, even if indis- 
creet for one so young, cannot avail them. The law should be enforced 
with more vigor, locally and generally, against those who drive so reck- 
lessly and with such great indifference to the rights of others. The de- 
fendants were fortunate when they were convicted of the lower degree 
of homicide, and received so light a sentence. 

The charge of the judge was free from error, and was more, for i t  
was very liberal to the defendants, giving them the benefit of the law, 
i n  one or two respects, beyond what they were entitled to have. 

The contention of defendants that there is no evidence that their 
conduct was in violation of the speed law or statute designed to prevent 
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injury to pedestrians, or others, nor is there any evidence that i t  was 
itself dangerous, cannot'be sustained. There is overwhelming testimony 
to the contrary. 

Defendants contend that the conduct of the child, while not of itself 
a defense, is material to be considered as bearing upon defendants' negli- 
gence, for which they cite S. v. Oukley, 176 N .  C., 755, which holds that 
"contributory negligence is not a defense to a charge of involuntary 
manslaughter, and may only be considered in its relevancy to the ques- 
tion of the defendant's negligence, which must be in a greater degree 
than that required to sustain a civil action for damages," citing S.  a. 
T a n k e r s l ~ y ,  172 K. C., 959, but in Oakley's case the defendant had 
a c t d  in a proper manner, was guilty of no recklessness, but was traveling 
at  a lawful rate of speed and obeying the law, and the fatal accident 
occurred because the lad, who was killed, had stepped suddenly from a 
car in front of a house, where it had stopped after being driven in  front 
of defendant's car for some distance, and the latter was unable, even 
by the exercise of the highest degree of care, under the circumstances, 
to save him. Besides, it appeared that defendant had exercised an 
unusual degree of care, in approaching the other car. These cases are 
widrly different in their facts, and Oalrley's case lacks a great deal of 
supporting defendants' position here. The same may be said of Tank- 
ers l~y ' s  case, supra, and all this is true, even if we follow strictly what 
WBS SO well said by Justice Ashe in S. v. Massey, 86 N .  C., 658, 660, that 
it is neither charity nor in accordance with common sense, nor is it law, 
to infer the worst intent which the facts will admit of or justify. I n  
the last named case the Court ruled that where the acts of a person may 
reasonably be attributed to two n r  m w e  ~r?ntiws, the cc:: cr;minn! an:! 
the other not, the humanity of our law will ascribe it to that which is 
]lot criminal. The guilt of a person is not to be inferred because the 
facts are consistent with his guilt, but they must be inconsistent with 
his imocence. 

But this principle does not apply where there is a clear violation of 
the law, upon self-evident facts, which leads necessarily to the result, 
and is the efficient cause thereof, as the law does infer the intent to do 
that which is the almost inevitable consequence of the defendants' acts. 
By over driving, and thus increasing their speed to twenty miles or 
more at  the time of the impact, they disabled themselves to stop the car, 
or even to divert its course, at the very time when it was necessary to do 
so, in order to save the little child from injury. The other exceptions 
are more a quarrel with the jury for its verdict than a protest against 
the rulings of the court. 

We have carefully examined the case, and the exceptions taken by 
defendants, and find no error in the case or record. 

No error. 



N. C.] FLILL TERM, 1920. 

STATE v. CHAMBERS. 

(Filed 10 November, 1920.) 

1. Subornation of Perjury-Perjury-Evidence. 
Upon a trial for subornation of perjury of a witness who had testified 

falsely in behalf of the defendant's son in a criminal action, i t  is compe- 
tent for  the State to show the commission of the act of perjury on the 
trial of the criminal action against the defendant's son and the defendant's 
threats and coercion resulting in the perjury of the witness, and such facts 
and circumstances in evidence on the son's trial that will tend to show 
defendant's motire therein and to corroborate the State's witness in the 
present trial for subornation of perjury. 

2. Evidence-Exclusion-Appeal and Error-Questions and Answers. 
The exclusion of the answer to a question which the witness afterwards 

substantially answered and when, a t  the time, i t  did not appear what the 
answer would have been, if erroneous, is harmless error. 

8. Instructions--Appeal a n d  Error. 
Where the charge of the court, in  a criminal action for subornation of 

perjury, construed a s  a whole, correctly states the law in relation to t h e  
evidence, a "slip of the tongue" a t  a certain part will not be held as 
reversible error ;  nor will any detached expression of the court be so held, 
when the charge is  correct! in its entirety, and so construed, the presump- 
tion being that the jury did not overlook any part of it. 

4. Criminal Law-Misnomer-Idem Sonams. 
A mistake in the spelling of the defendant's name, in an indictment for 

subornation of perjury where i t  is  as  slight as  in this case, comes within 
the maxim idem sonans, and is not reversible error on appeal. 

5. Arrest of JudgmeneJudgments-IndictmentCriminal Law. 
The defect in an indictment must appear upon the face of the bill, and 

the objection that the proof did not conform thereto is not a ground for 
arresting the judgment. 

6. Subornation of Perjury-Perjury-Trialestatutes. 
While subornation of perjury is accessional in i ts  nature i t  has been 

made a n  offense separate and distinct from perjury, triable independently 
(Rev., 3615) and punishable as  if the person committing the offense had 
himself committed the perjury. (Rev., 3616.) 

7. Subornation of Perjury-Definition-Perjury. 
Subornation of perjury is where the accused has instigated or procured a 

wrson to testify knowingly, willfully, falsely and corruptly, under oath 
administered by one lawfully qualified for the purpose, with the fore- 
knowledge, or belief, that  the testimony would be thus falsely given. 

8. Subornation of Perjury-Perjury-Admissions-Burden of Proof- 
Instructions-Pleas-Confession and  Avoidance. 

Upon the trial of an action for subornation of a witness on a general 
denial of guilt by the accused, an admission by him that the witness had 
been convicted of perjury by a court of competent jurisdiction, is  not a n  
4&180 
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admission by the accused that he had corruptl~ subserred liini, and a 
charge by the court to the jury that the admission wa.: in the nature of a 
plea of confession and avoidance places upon the accused tlre hurden of 
showing lie was not guilty of corruptly procurilig the testi~nony. when tlie 
hurden remains with the State throughout to show it beyond a reasonable 
tlou1)t. and the instruction is reversible error. 

 PEAL by defelrdallt from Ru,y, J., at ?clay Term, 1920, of ROCK- 
I S G H A M .  

The def~l~clant was i~lrlicted and tried for subornation of perjury 
at the Map Term, 1920, of Rockingham Superior Court. 

The State's eridence tended to show that at the August Term, 1919, 
four youny men, Will Tolbert, Renry Chambers (son of defendant), 
Will Clowrs, and a man by the name of Fox were indicted for breaking, 
entering, and stealing from the store of Edmonds at Leaksrille. S. C., 
and the case stood for trial at  that term. Of these defendants Tolbert 
and Henry Chambers were present, Fox and Clowers had run away. 
On the Sunday afternoon before this court convened on Monday morning 
the defendant James Chambers, father of Henry Chambers, went to the 
house of Mrs. Tolbert, the mother of Will Tolbert, codefendant v i th  
Henry Chambers, and, according to the testimony of Mrs. Tolbert. Will 
Tolbert, Tom Lemons, and the defendant James Chambers, took Mrs. 
Tolbert and Will into a room and said to Will, "Bill, remember what I 
told you. There are not but two who know anything about this, for the 
others are gone, and if you tell a word or leak a drop I'll shoot your 
brains out." When the case was called the follo~ving Tuesday morning, 
the court permitted the solicitor to try separately Will Tolbert and -- 
Henry Chambers, the only two of the young men caught at that time. 
T i l l  Tolbert was first tried, and both he and his mother testified that 
neither he nor Henry Chambers had anything to do with the breaking 
into Edmund7s store. Will Tolbert, however, was convicted and sen- 
tenced to 18 months on the roads. I n  the course of the trial i t  developed 
tha t  Clowers was in Greensboro. The solicitor sent an officer imme- 
diately after him, postponing the trial of Renry Chambers until Clowers 
could be produced as a witness. The officer returned with Clowers, and 
thereupon both he and Henry Chambers pleaded guilty to the charge. 
Immediately after Will Tolbert was convicted and sentenced, his mother 
became conscience-stricken, and told one of the officers that she had 
sworn falsely when testifying in behalf of her son. She went back upon 
the stand in the afternoon and told the judge of it, and that the reason 
for her doing so was because the defendant James Chambers had made 
the threats on the Sunday afternoon before, detailing that incident in 
the same way then as she did on the trial of this case. 
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The defendant admitted that he was at Mrs. Tolbert's house, but 
denied that he had made any threats, particularly those set out in  the 
State's evidence, and stated that he had gone to her house simply to 
prepare for the trial of his own son. 

There are 37 exceptions in the record, 26 of them to the admission 
or  exclusion of testimony. 

The defendant was convicted, and from the judgment of the court 
upon the verdict he appealed. 

Attorney-Gmeral Manning and Assistant Attorney-General Nash for 
the State. 

J. M.  Sharpe and J. R. Joyce for defendant. 

WALKER, J., after stating the case: The first six exceptions relate to 
the examination of witnesses by the State as to what occurred at  the trial 
of Will Tolbert, in which the perjury was alleged to have been com- 
mitted. This testimony was competent for several purposes, and, among 
them, to show the commission of the perjury and the threats and coercion 
of the defendant to bring i t  about, and also to corroborate the State's 
witnesses who testified a t  the trial of this case. There $re other reasons 
which sustain the rulings of the court not necessary to be set out in  much 
detail, as they are very apparent, upon an inspection of this record. 
We may state this much, as applicable to these exceptions and to several 
others, that the testimony to which many of the exceptions were taken 
was competent and relevant as tending to show a motive on the part of 
defendant, and to present clearly the setting of the facts and circum- 
stances, under which the defendant conceived and executed his nefarious 
scheme to subdue witnesses by his intimidation of them in order to pro- 
tect and save his son, and thereby to obstruct the fair administration of 
justice in the courts, and especially was it relevant as corroborating 
Mrs. Tolbert. The evidence tended to show that Henry Clowers was 
protesting his innocence, so long as only he and Will Tolbert were pres- 
.ent; that a separate trial being ordered, and Will Tolbert-having taken 
the stand and denied that he and Henry Chambers had anything to do 
with the entry into Edmund's s t o r e H e n r y  Chambers still protested his 
innocence until Clowers was brought from Greensboro, when, seeing that 
a l l  of his efforts were futile, he plead guilty. Another reason why this 
testimony was admissible is that the perjury of Will Tolbert must Be 
proven, and all the evidence excepted to tended to show, in  connection 
with his own testimony and that of his mother, that perjury had been 
committed. 

These reasons also apply to exceptions seven to twenty-four, both 
inclusive. As t o  exception eight, which was to the exclusion of the ques- 
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tion of defendant to Pa t  Adkins, a deputy sheriff, i t  appears that the 
question was afterwards substantially answered, and fully enough to 
render harmless any error, if one was committed. M o d s  v. T o w n  of 
Dun%, 163 N.  C., 108; Berbarry v. Tombacher, 162 N.  C., 497. Besides, 
i t  did not appear, at  the time, what his answer would have been to the 
question. Smi th  a. Comrs., 176 N .  C., 466. Another reason why the 
ruling was correct is that the proposed testimony was hearsay, as i t  
called for the unsworn declarations of Will Tolbert, and this also applies 
to exception twenty-five. 

The next exception was directed to what manifestly was a mere "slip 
of the tongue" by the judge, which was harmless, as i t  appeared beyond 
question what was the charge in the indictment and the whole case was, 
in that respect, tried upon the correct theory. That portion of the 
charge to which exception twenty-seven was addressed was an attempt 
by the judge to explain the nature of the offense and to state its several 
elements, and in no sense was it an expression of opinion upon the 
facts. The passage in the charge which follows shows conclusively that 
no expression of opinion as to the facts was intended, nor was any such 
opinion given or intimated. The defendant's contention was that, even 
if the testimony of the witnesses in the other case was false and perjured, 
he was in no way responsible for it, as he did not instigate it. The 
judge fairly stated this to the jury, and left it to them to pass upon, 
without any suggestion as to what should be their conclusion. 

There are objections to the manner in which contentions of the par: 
ties were stated by the judge to the jury, but they come too late, as we 
have often held in similar cases; the following hping snmp of  the most 
recent ones. 8. v. Spencer, 176 N.  C., 709; Bradley v. Mfg.  Co., 177 
N.  C., 153; Sears v. R. R., 178 N. C., 285, and Hall v. Giessell, 178 
N.  C., 657. 

The rule as to the duty of the jury to find the facts essential to 
constitute guilt beyond a reasonable doubt, was sufficiently explained to  
the jury. I t  will not do to base an exception upon a single expression 
of the judge in his charge, omitting what naturally goes along with it, 
and stated in  other parts thereof, but the charge should be taken and 
construed as a whole, in the same connected way as intended and given 
by the judge, and upon the presumption that the jury did not overlook 
ahy part of it. S .  v. Exum,  138 N .  C., 599; Kornegay v. R. R., 154 
N. C., 389 ; S. v. Lewis, ibid., 632. 

The motion in arrest of judgment was properly disallowed. As to the 
alleged misnomer in the spelling of Tolbert's name, the two names are so 
nearly alike as to bring them within the operation of the maxim idem 
sonans. S .  v. Patterson, 24 N. C., 360; S. v. Collins, 115 N.  C., 718; S. 
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v. Dralceford, 162 N .  C., 667. The time when the offense was com- 
mitted is sufficiently stated in the indictment. 

Our statute has abolished many matters of form that do not affect 
the substantial merits of the case. Consol. Statutes of 1920, see. 4616. 
That the proof did not conform to the allegations of the bill is not 
ground for arresting the judgment. The defect must appear upon the 
face of the bill. 8. v. Hawlcim, 155 N .  C., 466. The last ground is not 
true in fact, as will appear from the indictment, the word "willfully7' 

'being used therein. 
Subornation of perjury consists in  procuring, or instigating, another 

to commit the crime of <perjury, and is a misdemeanor at  common law. 
While accessorial in its nature, i t  has been made an offense separate and 
distinct from perjury, and, therefore, the suborner of perjury, i t  has 
been said, may be tried before the conviction of the perjurer. 30 Cyc., 
1423. The elements of the offense are there fully set forth, and they 
were established in this case. 30 Cyc., 1423 (b).  A person is guilty of 
subornation of perjury if he procures another, by threats, to knowingly 
commit the offense. S .  11. Geer, 48 Kansas, 752. Our statute provides 
that "if a person shall, by any meam, procure another person to commit 
such willful and corrupt perjury, as is mentioned in the preceding sec- 
tion" (3615), he shall be punished as if he had himself committed the 
perjury. (Revisal, see. 3616.) This is like the Kansas statute, under 
which Geer's case was decided. 

At common law perjury is committed when a lawful oath is adminis- 
tered in some judicial proceeding or due course of justice to a person 
who swears willfully, absolutely, and falsely, and corruptly in a matter 
material to the issue or point in  question. Where the crime is com- 
mitted at  the instigation or procurement of another, i t  is termed subor- 
nation of perjury, though some authorities hold that i t  is in fact mere 
perjury, but this on the theory that it is a misdemeanor, and aiders and 
abettors are principals and not accessories. I n  order 'to convict of this 
crime the jury should be satisfied from the evidence: (1) that the testi- 
mony of the witness claimed to have been suborned was false; (2) that i t  
was given by him willfully and corruptly, knowing i t  to be false; (3 )  
that the defendant knew or believed that such testimony would be false; 
(4) and that the defendant also knew, or believed, that the witness 
claimed to have been suborned would willfully and corruptly so testify; 
(5) that the defendant induced or procured the said witness to give such 
false testimony. S. v. Fahey, 19  Delaware Reports ( 3  Pennewill's), 
594. There was ample evidence to prove all the elements above enu- 
merated. 

So far  there was no error, -but we are of the opinion that his Honor 
erred in his charge to the jury, which is as follows : "The court charges 
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you that all the requirements, all the essentials necessary tcr support the 
charge of subornation of perjury have been met by the State, in this 
case, i t  not being contended by the defendant that the other court had no 
jurisdiction to investigate the matter, the defense being, as the court 
sees it, not the truth of the State's contentions that there was testimony 
given which was false, but that the defendant himself did not procure i t  
to be given; that in a measure the defendant does what is known to the 
law as entering a confession and pleading the avoidance. H e  admits 
that the other court had the jurisdiction and the essentials necessary 
under the definition of perjury, whether or not the evidence be true or 
false. H e  does not undertake to justify upon that ground, but denies 
and contends that he. did not procure the perjury to be committed, and 
if he has satisfied you that that is the truth of the matter, then he would 
not be culpable of any crime." This was calculated to mislead the 
jury in two respects. First, to say that defendant had confessed, and 
then pleaded in avoidance, was an intimation that he had admitted that 
the offense of perjury had been committed by Tolbert, and sought to 
avoid the effect of such admission by taking the laboring oar and satisfy- 
ing the jury that he had not suborned the witness to commit the crime of 
perjury. The burden was not on the defendant to prove his innocence, 
but upon the plaintiff, throughout the case,. to prore his guilt, nor was 
there a confession and avoidance, or anything like such a plea in  a civil 
action, which consists in admitting the cause of action, and pleading new 
matter to neutralize or avoid its effect. We do not see that he confessed 
anything, but, however this may have been, he did not try to avoid it, 
but simply denied the allegations of the State that he had procured 
Tolbert to commit the perjury. This was not an avoidance of matter 
confessed, which wouid piace the burden on defendant, but only a plea 
of not guilty, which imposed the whole burden upon the State to make 
out its case beyond a reasonable doubt, the presumption of innocence 
being with the defendant. This instruction of his Honor was harmful 
error. The plea of not guilty was a general denial of guilt, and of all 
evidence tending to show it. The burden, therefore, was upon the State 
to show guilt, and not upon the defendant to show innocence, which, of 
course, required the State to prove not only the perjury, but the subor- 
nation. 

The testimony of P a t  Adkins as to what Henry Chambers did, after 
he pleaded guilty, was nothing but hearsay, irrelevant, and incompetent, 
and it was also prejudicial. This is too plain to require the citation of 
any authority. To cure the errors indicated, a new trial is necessary, 
and is accordingly ordered for the purpose of correcting them. 

New trial. 
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STATE v. JESSIE C. BARBER. 

(Filed 17 Norember. 1920.) 

1. Taxation-Automobiles-License-Principal and Agent-Statutes. 
Chapter 90. see. 72, Public Laws of 1910, requiring a license tax of five 

hundred dollars from manufacturers, or from corporations or persons 
offering for sale, etc., auto-vehicles in this State, authorizing such as hare  
paid the t a s  to employ an unlimited number of agents to sell the machine 
designated in the license, upon a duplicate license issued with the agent's 
name therein on the payment of a fee of five dollars for each agent, was 
not intended to, and does not include a dealer in second-hand automobiles, 
but only contemplates the payment of the tax and the taking out of a 
license by the manufacturer, or in  default thereof, by the dealer in new 
automobiles, with the right of the latter, in  so doing, to appoint agents in  
the same manner and to the same extent as  the manufacturer was author- 
ized upon the payment of the five hundred dollar tax as  provided by the 
statute. 

2. Statutes--Doubtful Meaning-Courts-- Validity- Licenses- ilutomo- 
biles-Taxation. 

I t  is a rule of statutory construction that the courts are  inclined against 
an interpretation that will render a law of doubtful validity, and quatre,  
as to the validity of a statute giving to a manufacturer. or others, the 
exclusive privilege of selling any special make of automobiles after the 
same has been acquired and used by independent purchafers 

3. Same-Amendments-Criminal Law. 
Construing ch. 90, see. 72, Public Laws of 1919. with the act subsequently 

passed a t  the Special Sbssion of the same year, adding a provision for 
licensing second-hand dealers in automobiles when the manufacturer's tax 
of five hundred dollars ha,s been paid and fixing the fee a t  fifty dollars, 
evidences the intent of the former law that taxing second-hand automobiles 
was not included in i ts  prorisions, though not applicable to the indictment 
in  the present case, the alleged offense of selling a second-hand automobile 
without the license having been committed before the pas5age of the 
amendment. 

4. Statutes-Amendments-Taxation-License--Automobiles. 
Section 85, ch. 90. Public Lams of 1919, making it  a misdemeanor for any 

one engaging in any business or practicing any profession for which a 
license is  required by the Act, by i ts  express terms and accepted interpre- 
tation applies only where a license is  provided for in other portions of the 
law, and not to the sale of second-hand automobiles, not included within 
the intent and meaning of see. 72 of the same chapter. 

5. Verdict- Special Verdict* Findin- Inference* Criminal Law- 
Judgments. 

iY special verdict on thq trial of a n  action charging the defendant with 
violating the provisions of ch. 90, see. 72, by engaging in the business of 
selling automobiles without a license, is  defective when i t  does not find 
that  the defendant was engaged "in the business of selling the same in the 
State," and a conviction cannot be sustained thereon, under the principle 
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that such verdict must find sufficient facts to permit of the conclusion of 
law upon which the judgment rests, and that the trial judge is not per- 
mitted to find any fact, or inference of fact, necessary to the determination 
of the issue of guilt or innocence. S. v. .4llen, 166 N. C., 267, cited and 
applied. 

WALKER, J., dissenting in part. 

CRIMINAL ACTIOX, tried on appeal from recorder's court, before 
Ray, J., at June Term, 1920, of ROCKIKOHAM. 

Before recorder, the jury rendered a special verdict, as follows: 
"In this case the jury finds the following facts: The defendant made 

application to the State Treasurer of North Carolina for license to sell 
second-hand Ford automobiles, the Ford Automobile Company, the 
manufacturers of said Ford cars having already paid the license of $500 
to do business in the State of North Carolina, as required by section 72, 
chapter 90 of the Public Laws of 1919, and tendered the license tax 
required by law. The State Treasurer refused to issue the license so 
applied for solely on the grounds that the Ford Motor Company of 
Detroit, Michigan, the manufacturers of said cars, had instructed him 
not to issue said license. 

That the defendant, Jessie C. Barber, subsequent to said application 
for license, sold a second-hand Ford car, which he purchased for sale to 
Lester Somers, and received the money therefor. The defendant had no 
license to sell Ford cars at  the time of said sale. 

"Upon the foregoing facts, if the court being of the opinion that the 
defendant is guilty, the jury find him guilty; if the court be of the 
opinion that the defendant is not p i l t y ,  the jury find him not guilty." 

Upon these facts, the recorder, Hon. I. R. Humphrevs, being of 
opinion that defendant is not guilty, i t  was so adjudged. 

- 

On appeal the verdict and judgment of acquittal was affirmed, and 
the State appealed. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

J .  M. Sharpe and Glidewell & Maberry for defendant. 

HOKE, J. The portion of the statute more directly applicable to the 
question presented, Public Laws of 1919, sec. 72, is as follows: 

"Every manufacturer of automobiles engaged in the business of selling 
the same in this State, or every person or persons or corporation engaged 
i n  selling automobiles or automobile trucks in this State, the manu- 
facturer of which has not paid the license tax provided for in  this 
section, before selling or offering for sale any such machine, shall pay 
to the State Treasurer a tax of five hundred dollars and obtain a license 
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for conducting such business. Any applicant.for a license shall furnish 
the State Treasurer with the names of every class or style of machine 
offered for sale with a written application for the license. The State 
Treasurer shall, upon the written application of any one who has ob- 
tained the license provided in this section, and the payment of a fee of 
five dollars, issue a certified duplicate containing the name of the agent 
representing the holder of the license, which gives him the privilege of 
doing business as the agent of the holder of the license. Every one to 
whom license shall have been issued as provided in this section shall have 
power to employ an unlimited number of agents to sell only the machine 
designated in the license upon the payment of the tax aforesaid. Each 
county may levy a tax of five dollars on each agent doing business in the 
county. I t  shall be the duty of the State Treasurer to have this section 
printed on the face of each license issued under this act for the informa- 
tion and protection of parties to whom the same may be issued." 

I t  thus appears that any manufacturer of automobiles, on the payment 
of $500, shall be licensed to sell his machines anywhere in the State, and 
shall have the privilege of designating any number of agents for the 
purpose who may obtain a certified duplicate of the license showing the 
name of the agent, and for which a fee of five dollars is allowed. And 
where the manufacturer has not seen proper to take out a license, any 
dealer may do so on payment of the $500, and shall thereupon have the 
same privilege of designating the agents who may operate under the 
license obtained by him. From a careful perusal of the section, we are 
of opinion that it is the purpose and policy, and by correct interpreta- 
tion the true meaning of the law to provide for licensing the business 
of selling automobiles at  first hand, either by the manufacturer, or by a 
dealer necessarily operating under a contract or arrangement with the 
manufacturer, and that the business of selling second-hand automobiles 
is not contemplated or provided for in the original statute. I t  is among 
the accepted rules of statutory construction that the courts are inclined 
against an interpretation that will render a law of doubtful validity, 
and there is question if the General Assembly could enact a statute 
giving to a manufacturer or other the exclusive privilege of selling any 
special make of cars after the same had been acquired and used by an 
independent purchaser. We are further confirmed in our view of the 
law that the same Legislature of 1919, a t  its special session amended the 
section we are considering by adding a provision for licensing inde- 
pendent second-hand dealers in  automobiles when the manufacturer's 
tax of $500 had been paid, and fixing the fee for same at $50. This 
amendment, however, was enacted and ratified on 26 August, 1920, after 
the occurrence set forth, and established in  the special verdict, and may 
not directly affect the guilt or innocence of the defendant on the facts 



presented. We are not inadvertent to the general language of section 85 
of the statute to the effect that any one who engages in  any business or 
practices any profession for which a license is required by this act, 
without haring procured a license therefor, shall be guilty of a misde- 
meanor. This, by its very terms and accepted interpretation, applies 
only to cases where a license is provided for in other portions of the 
law, and the statute as it prevailed when the defendant did the act 
specified not extending to a dealer in second-hand machines, defendant's 
cbnduct does not come under the condemnation of this, the punitory 
clause of the law. I t  is, furthermore, the accepted position with us that 
a special verdict, as a matter of correct procedure, shall set forth all the 
essential facts required to establish a defendant's guilt. As said in 
S. v. Allen, 166 N. C., at page 267: "The guilt or innocence of the 
defendant must follow as a conclusion of law from the facts found in a 
special verdict, which refeis to the decision of the judge any fact or 
inference of fact necessary to a determination of the issue will be set 
aside." under this principle, the verdict in the instant case would seem 
to be defective in that the jury have not found that the defendant has 
been engaged in the business -of selling second-hand automobiles, but 
ouly certain specified facts from which the ultimate fact might be in- 
ferred. As the case is of public moment, however, involving the con- 
struction of a clause in the general revenue law, we have preferred to 
deal with it upon its merits. On the record we are of opinion that 
defendant has been properly acquitted, and the judgment t o  that effect 
is affirmed. 

No error. 

WALKER, J., concurring in result: The defect in the special verdict 
will justify the decision of the Court, but I do not concur in  the reason 
given for it, that by the statute the defendant was not taxable. 

The purpose of the Legislature in enacting Public Laws of 1919, 
ch. 90, see. 72, was to protect all agents of those manufacturers of auto- 
mobiles, who had applied for and received a license to sell them in the 
State, b u t  it was not intended that his license should extend to those 
engaged in such business of selling automobiles on their own account 
and independently of the manufacturer. Such persons are not selling 
under him.or connected with him in any way, but, on the contrary, they 
are selling in opposition to him, and are his competitors and rivals i n  
business. I t  was therefore provided that, where any person or corpora- 
tion engaged independently in the business of selling automobiles for 
which privilege the manufacturer of the automobiles has not paid the 
license tax, he shall pay to the State Treasurer a tax of $500, and him- 
self obtain a license for conducting such business. I t  was clearly in- 
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tended that no one shall sell under the manufacturer's license unless h e  
is his agent. The State Treasurer is authorized to issue a certified 
duplicate only to the "agent or representative" of the manufacturer, 
"which shall give him the privilege of doing business as the agent of 
the licensee." But not so with the second proposition, for if the manu- 
facturer has not paid the license fee where one, not his agent, is about 
to engage in  the business of selling his automobiles, or those of any 
other manufacturer, the person so proposing to engage in such business 
shall pay it. I f  this is not true, then two persons, not connected i n  
business, can sell the same kind of automobiles under one license, even 
though they be competitors or rivals in business. Surely the Legislature 
did not contemplate this result. The independent seller may, under 
such a construction, and under certain circumstances, enjoy a more 
valuable privilege than the manufacturer, and pay nothing for it. M y  
conclusion is that the business of the independent dealer is taxed, if not 
expressly, then by the clearest and most manifest implication, which is 
sufficient. The defendant offered to pay the tax, but the manufacturer 
protested against its being received, and the State officer desisted. The 
ground of the manufacturer's opposition was, though he may not have 
stated it, that it would bring the defendant into competition with him 
and destroy his monopoly, now grown, as we all know, to enormous 
proportions. 

The special act of 1920 is of no significance, except as showing that, 
in the opinion of the Legislature, such a business as that of a dealer i n  
second-hand machines should be subject to the privilege tax, but tha t  
the amount of $500 was too much, under the circumstances, as the busi- 
ness, from its nature, is somewhat localized, though i t  may spread out. 
The rule as to legislative construction does not apply here, as this was 
not a construction at  all, but a change of the law (Stockdale v. Ins. Co., 
20 Wallace (U. S.), 331; Koshkoning v. Burton, 104 U. S., 668)) and 
the construction was not of long duration and settled on, but of recent 
date. Attorney-General v. Bank, 21 N. C., 216; Attorney-General v. 
Bank, 40 N. C., 71. The larger tax was intended for those who dealt 
through agents, and covered a wide territory. The general license 
protected each agent by the payment of a small additional tax taken out 
in his name by the principal, but the State license of the latter did not 
protect third parties, who were not selling for him. The manufacturer, 
therefore, had not taken out a license which protected the defendant's 
business, within the meaning of the words of the statute. I t  would b e  
singular if the Legislature intended to leave so large and well known a 
business untaxed, or exempt from the privilege tax. 
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STATE v. CHARLIE BREWER, HARVEY BREWER, AND WILLIAM 
BREWER. 

(Filed 17 November, 1920.) 

1. Appeal and Error-EvidenceMatters of Law. 
Only errors of law can be considered on appeal to the Supreme Court, 

and the judgment of the Superior Court will not be disturbed when there 
is sufficient evidence to support the verdict, upon an exception relating to 
its weight and credibility. 

'2. IndictmenLCriminal Law-Motion to Quash-State's Witness--Grand 
Jury. 

A motion to quash an indictment made after the plea of not guilty, will 
not be granted on the ground that a witness for the State, in a criminal 
action, was a member of the grand jury, that found the true bill, especially 
when it appears that he took no part therein. 

:3. Same-Courts-Discretion. 
The denial of a motion to quash an indictment, made upon the ground 

that a State's witness in the action was a member of the grand jury that 
found the true bill, and after the plea of not guilty will not be disturbed on 
appeal, the matter being one exclusively addressed to the discretionary 
power of the trial judge. 

.4. Criminal Law-IndictmentMotions to Quash-Pleas-Abatement. 
Where the defect does not appear on the face of the record, but requires 

extraneous evidence to support the motion, the remedy is by plea in abate- 
ment, and not by motion to quash. 

APPEAL by defendant from Ray, J., at the August Term, 1920, of 
DAVIDSON. 

This is ail ; dk in~er ix  under section 8827 of the Bevisal. 
The defendants were convicted. and appealed from the judgment pro- 

nounced on the verdict. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

E. B. Jones, E. E. Raper, and Craige & Vogler for defendants. 

ALLEN, J. The evidence of the prosecuting witness, Robert Hudson, 
which the jury has accepted, is sufficient to sustain a conviction of the 
defendants, and while there is much evidence tending to prove the inno- 
cence of the defendants, and particularly of the defendant Harvey 
Brewer, i t  is not within our province to pass on the credibility of the 
testimony. 

We can only consider the errors of law alleged to have been com- 
mitted, and upon a review of the record we find nothing to justify a 
reversal of the judgment. 
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The motion to quash the indictn~ent, made after the plea of not guilty 
had been entered, because a witness for the State was a member of the 
grand jury which found the bill, was addressed to the discretion of the 
court, and the ruling thereon is not reriewable. S .  a .  Burnett, 142 
S. C., 577. 

The court might aIso haye declined to consider the motion because the 
defect did noteappear on the face of the record, and had to be established 
by extraneous evidencf, the remedy in such case being by plea in abate- 
ment, and not by motion to quash. 

We are also less inclined to attach importance to the objection of the 
defendants, because it appears that the witness did not participate in tho 
deliberations of the grand jury when the bill was considered, and did 
not vote on finding the bill, thus excluding all idea that the defendants 
h a ~ e  been prejudiced. 

I n  S. L-. Wileox,  104 S. C.. 847, it was held that "The fact that a 
member of the grand jury which returned a true bill for perjury, was 
one of the.petit jury that tried the issues in an action wherein it was 
charged the perjury was committed, is not good ground for abating or 
quashing the indictmmt. He  was bound by his oath as a grand juror 
to communicate to his fellows the information he had acquired as a 
petit juror." 

Also in 5'. L-. Sharp, 110 K. C., 604: "Plea in abatement filed before 
pleading generally to an indictment is the proper way to raise the ques- 
tion of the qualification of an individual grand juror. Such plea will 
not be sustained, unless it shows the want of some positive qualification 
prescribed by law. . . . The fact that the son of the prosecutor, in  
an indictment for larceny, was a member of the grand jury, and actively 
participated in finding the bill, did not vitiate the indictment, and i t  
was error to quash it on that ground." 

I n  Krause v. State (Neb.), Ann. Cases, 1912 B, 736, the Court goes 
further, holding that:  "It is not a good plea in abatement to an indict- 
ment that it mas returned by a grand jury of which the complaining 
witness was a member." 

The other exceptions, eighteen In number, relate to evidence, except 
two that are formal. 

They present no new question, and there can 5e no practical benefit 
in discussing them seriatim. 

We have considered them with the care and diligence the importance 
of the case demands, and see no sufficient reason for setting aside the 
verdict. 

No error. 



IX THE SUPREXE COURT. 

STATE v. BAXTER SBEMWELL. 

(Filed 17 November, 1920.) 

1. Criminal Law-Indictment-Solicitor's Signature--Motions t o  Quash. 
It is not necessary that  a true bill found by the grand jury should 

have been signed by the solicitor, and a motion to quash i t  on that account 
will be denied. 

2. Criminal L a w - I n s t r u c t i o n ~ A s s a u l t  With Intent  t o  Kill-Self-defense. 
Where, on the trial of a n  assault with intent to kill, the defendant has not 

introduced any evidence, and there mere only two witnesses for the State 
whose evidence was uncomplicated, tending to show that the defendant had 
entered the law office of the prosecuting witnesses and on account of his 
behavior they had ordered him out, without threats or offer of violence, 
whereupon he said no one could make him leave, drew two pistols, aiming 
a t  each of the prosecutors, one of them throwing a paper weight, which hi t  
the defendant on the head, and he fired after the prosecutors had, hold of 
him trying to disarm him. Held, a charge to the jury, placing on the State 
the burden of showing defendant's guilt beyond a reasonable doubt, and in- 
structing them to find a verdict of guilty of a n  assault with a deadly 
weapon should they find the facts to be a s  testified, is not objectionable a s  
directing a verdict, there being no element of self-defense. 

:3. Instructions-Explaining Evidence--Appeal and Error. 
Where the evidence is  plain and uncomplicated, upon a trial for a n  as- 

sault with a deadly weapon with intent to kill, a charge of the court which 
is otherwise without error, is not objectionable solely because the judge 
did not explain the evidence to the jury. 

4. Instructions-Recapitulating Evidence-Special Requests-Appeal and  
Error. 

The failure of the judge to recapitulate the evidence in his charge to the 
jury, without a special request made in apt time to do so, is  not properly 
assignable for error on appeal. 

'5. Criminal Law-Indictments-Less O f f e n s e A s s a u l t  Wi th  In ten t  t o  Kill 
-Deadly Weapons. 

Upon the charge in  a n  indictment of a n  assault with a deadly weapon, 
with intent to kill, a verdict of the less offense of an assault with a deadly 
weapon, i s  authorized by our statute, C. S., 4640. 

6. Judgments- Motions i n  A r r e s t  Concurrent Jurisdiction- P l e a  i n  
Abatement. 

A motion in arrest of judgment can be made only for a defect appearing 
upon the face of the record, and objection that a court of concurrent 
jurisdiction has the case before it is only to be taken upon plea in abate- 
ment. 

7. Sam-Recorder's C o u r t C o m m i t t i n g  Magistrate. 
Where a recorder's court and the Superior Courts have concurrent juris- 

diction of a criminal offense and the judge of the former court acts within 
his powers of committing magistrate, and binds the prisoner over to  the 
Superior Court, objection that  the recorder's court had thereby taken 
jurisdiction of the offense is  untenable, and neither will a motion to quash 
the indictment, nor a plea in  abatement be sustained. 
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8. Appeal and Error- Record-Stenographer's Sotes - Instructions - 
Constitutional Law. 

A certificate by a stenographer of his notes taken on the trial of a case, 
set out in the record, on appeal, is no part thereof, and its variance with 
the judge"s charge, set out in the case settled on appeal. cannot affect it. 
for the judge, alone, under the provisions of our Constitution, can settle 
the case. 

APPEAL by defendant from Ray, J . ,  at llugust Term, 1920, of 
D a v r ~ s o s .  

The defendant was indicted on two counts, one for an assault with a 
deadly weapon upon Wade 13. Phillips with inkn t  to kill, and the other 
for an assault upon John C. Bolver with a deadly weapon with. intent 
to kill. Verdict of guilty, and judgment. Appeal by defendant. 

At torney-G~ntra l  Nann ing  a n d  Assistant -1ttorney-General S a s h  for. 
the  State. 

James H .  Pou,  J .  R. XcCrary ,  Emery  E .  Raper, and 17. A .  S ~ l f  for 
defendant. 

CLARK, C. J. h s  one of the prosecuting witnesses, J. .C. Bower was 
the solicitor for the district, the presiding judge, February Term, 1920, 
appointed Z. I. Walser pro t rm.  to represent the State. He failed to sign 
the bill, but it was acted upon by the grand jury, who returned a true 
bill without such signature. The defendant excepted to the court's 
refusal to quash the bill for such omission, and again excepted to the 
judge permitting Walser to sign the bill at  Augxst term, m n c  pro tunc. 

I n  S. v. Mace, 86 N .  C., 670, Ruff in,  J., said: "The signature of the 
prosecuting officer, while usually attached to the indictment, forms no 
part  of it, and is in no manner essential to its validity. The indictment 
is not his work, but the act of the grand jury, declared in  open court, 
and need not be signed by any one; and if it be, it is a mere surplusage 
and cannot vitiate it. S. z3. Vincent ,  4 Pu'. C., 105: S. v. Cox.  28 N. C., 
440." Indeed, eren an endorsement by the foreman of the grand j u r ~  
is not essential to its validity. 8. 1 % .  Su l fan ,  142 S. C., 572, 573; 8. v .  
Long, 143 N. C., 676. 

  he court charged the jury: "Gentlemen of the jury, the law pre- 
sumes the defendant to be innocent. The burden of proof is on the 
State to convict him beyond a reasonable doubt. The question to be 
passed upon by you is the credibility of the witnesses. I f  you believe 
the witnesses introduced by the State have sworn the truth beyond a 
reasonable doubt; have no doubt as to the truth of what they have testi- 
fied; then the court instructs you to return a verdict of guilty of an 
assault with a deadly weapon." The defendant excepted because the 
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court failed to explain to the jury the evidence and the law applicable 
thereto, as required by statute, and also because the court stated to the 
defendant's counsel that there was no evidence of self-defense. We 
think the charge was a correct statement of the law, and sufficient upon 
the facts of this case. If the defendant desired a fuller charge he should " 
have asked for it. There were only two witnesses, and the questions 
presented to the jury were not at  all complicated. There was no evi- 
dence which would justify a claim of self-defense on the part of the 
defendant, and in the absence of a special request to the judge to recapit- 
ulate the evidence, his failure to do so is not assignable as error. I n  
8. v. TJssery, 118 3. C., 1180, it is said: "If the prisoner desires the 
entire testimony, or any specific part thereof, repeated to the jury, he 
should make the request in apt time and before verdict. I f  no such 
instruction is asked, the failure of the court to repeat will not be a 
ground for a new trial." To the same purport, 8. v. Kinsauls, 126 
N. C., 1095. and other cases. 

We also think the judge was correct in ruling that the evidence pre- 
sented no element of self-defense. The State's evidence was that the 
defendant, Baxter Shemwell, went to the law office of Bower Bt Phillips 
in an angry mood, armed with two pistols. Both of these gentlemen 
endeavored to get him to leave without having any difficulty. When 
he was asked to leave he drew both pistols, pointing one a t  Major 
Phillips and one at  Bower. When this was done, Bower picked up a 
paper fastener and threw i t  at  the defendant, which struck him on the 
head, disconcerting him somewhat, whereupon Messrs. Phillips and 
Bower endeavored to disarm him, and the defendant fired his pistol. -. l n e  only evidence upon which the defendant claims that there was 
some element of self-defense is to be found in the cross-examination of 
Major Wade H. Phillips: "The paper fastener was on the desk by 
Mr. Bower. I cannot say that I did see when he first put his hands 
on it. I am sure that Mr. Bower did not throw until the defendant 
had drawn his pistol. H e  threw it after the pistol was out and before 
i t  went off. The pistol did not go off until we both had Mr. Shemwell, 
trying to disarm him. When Mr. Bower threw the paper fastener i t  
hit the defendant glancing his left side, may have burst his hat (the 
hat was shown with break entirely through brim on left side, near front 
of bow on hat band). Defendant's head was bleeding." - 

Also, in the cross-examination Bower testified: "I hit him before 
he fired. H e  had the pistol presented, and was looking a t  me before I 
threw the clamp at him." And he further said: "Mr. Shemwell did 
not move toward the door until Mr. Phillips got up and asked him to 
leave. He  then jumped back about two steps toward the door, and 
pulled out his pistols, and said : 'No man can run me out of this office.' ,' 
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The evidence of the two witnesses for the State is clear and unam- 
biguous, and shows an assault by the defendant upon the two prosecuting 
witnesses in  their own office with two pistols, one pointed at  each of 
them, because they requested him to leave. The defendant did not go 
upon the stand nor put on any evidence. The evidence for the prosecu- 
tion is  that the prosecutors requested him to leave, and not until he had 
drawn and pointed his pistols at  them did Bower throw, or offer to 
throw, the clamp at the defendant, and if they had not been a little 
quicker than the defendant after he drew his pistols, one or both of them 
doubtless would have been his victim. They resorted to no force in  the 
attempt to put him out until after he had drawn and pointed his pistols 
a t  them. We fully concur with the judge that there was in  the evidence 
no element of self-defense on the part of the defendant. 

The court did not direct a verdict against the defendant, but told the 
jury, as a matter of law, that if they believed the evidence for the State, 
to find the verdict of guilty, charging them that "the law presumes the 
defendant to be innocent. The burden of proof is on the State to con- 
vict him beyond a reasonable doubt. . . . I f  you believe the wit- 
nesses introduced by the State have sworn the truth beyond a reasonable 
doubt, and have no doubt as to the truth as to what they testified, then 
return a verdict guilty of an assault with a deadly weapon." This was 
strictly in accordance with X. v. Riley, 113 N. C., 648, and authorities 
there cited, and the citations to that case in Anno. Ed. 

The charge was for an assault with a deadly weapon with intent to 
kill. The verdict was for the lesser offense of an assault with a deadly 
weapon. This is authorized by the act of 1891, now C. S., 4640; S. v. 
Matthews, 142 N. C., 621, and cases there cited. 

After verdict, the defendant moved in arrest of judgment, alleging 
that the recorder's court had taken jurisdiction of this case, and that 
it was erroneous to try the same in the Superior Court. 

A motion in arrest of judgment can be made only for a defect upon 
the face of the record, and none appears in this case. The matters 
urged could have been the basis only for a plea in  abatement. But 
passing by that defect, the plea would not have availed if i t  had been 
made. Ch. 276, Public-Local Laws 1913, establishing a recorder's court 
at  Lexington, gave it original, exclusive jurisdiction of criminal offenses 
committed in the township of Lexington below the grade of felony. Rut  
ch. 299, Laws 1919, provides: "That in  all cases whereby in any statute 
original jurisdiction of criminal actions has been taken from the Supe- 
rior Courts and vested in courts of inferior jurisdiction, such exclusive 
jurisdiction is hereby divested, and jurisdiction of such actions shall be 
concurrent and exercised by the court first taking cognizance thereof." 

46-180 
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The recorder issued the warrant against the defendant, and on its 
return did not bind the defendant over to his own court, but as a com- 
mitting magistrate bound him over to the Superior Court, as he was 
fully empowered to do, and made this entry, "The defendant waives 
examination, and is held for Superior Court. Appearance bond, $5,000, 
to cover this case and warrant No. 2,894. This 21 January. 1920." 

The recorder did not take cognizance of the action for his court 
within the meaning of the act of 1919, but clearly refused to do so, and 
acting solely within his powers as a committing magistrate, bound the 
defendant over to the Superior Court. The defendant made no objec- 
tion at  that time, nor at  the trial in the Superior Court, and by waiving 
examination i t  would seem that he was consenting to the course adopted, 
but this is not material. 

The Superior Court had concurrent jurisdiction of this offense, and 
the defendant was bound over to that court by a committing magistrate 
with full authority to bind over to either court, and who exercised his 
election to bind over to the higher court. Doubtless this was done in 
the public interest to avoid the delay and expense of two trials in a case 
of this importance. 

The defendant objects that the instruction to the jury, as set out by 
the judge, varies from the stenographer's notes thereof. This appears 
only i n  the defendant's brief on a certificate by the stenographer, which 
is not a part of the record and cannot be considered as contradicting 
the case as settled by the judge. I n  Cressler v. Asheville, 138 N .  C., 
485, the Court said: "The stenographic notes will be of great weight 
with the judge, but are not conclusive if he  has reason to believe there 
was error or mistake. The stenogaphw m m n t  take the +CO_ cf the 
judge, who alone is authorized and empowered by the Constitution to 
try the cause, and who alone (if counsel disagree) can settle for this 
Court what occurred during the trial." I n  this case the alleged varia- 
tion, if correct, would be immaterial. 

After full and careful consideration of every exception, we find 
No error. 

STATE v. ROBAH BAITY AND SPENCER McNEILL. 

(Filed 15 December, 1920.) 

Homicide-Murder-Premeditation-Evidence-Qons for Jury-Mo- 
t i o n e N o n s u i t T r i a l s .  

The evidence of the element of deliberation and premeditation, which 
are essential to a conviction of murder in the first degree, is sufficient, if 
shown to exist for however short a time preceding the homicide; and 
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where the evidence tends to show that some one had given previous warn- 
ing, with answering call, as the sheriff approached an illicit still in opera- 
tion, and the sheriff was shot and killed by the defendant while being 
taken into custody, who watched the approach of the shreiff across a 
clearing, and stood with pistol in hand, ready to shoot, together with the 
defendant's declaration made some time previous, in a joking manner, that 
if he were blockading and an officer interfered "he would shoot his way 
out," is sumcient for a conviction of murder in the first degree, and defend- 
ant's motion of nonsuit should be denied. 

APPEAL by defendant from Harding, J., at May Special Term, 1920, 
of YADICIN. 

This is an indictment for murder. The defendant was convicted of 
murder in the first degree, and from the judgment upon such conviction 
appealed to this Court. Spencer McNeill was tried with the defendant. 
but the jury acquitted him. The deceased was J. E. Zachary, sheriff 
of Yadkin County, and the killing occurred at  an illicit distillery i n  
Yadkin County. The State's evidence tended to show that Sheriff 
Zachary, on the night of 13 February, 1920, after summoning the wit- 
ness, T. A. Caudle, to his assistance, went to the place of the illicit 
distillery, accompanied by the witness Caudle. When not far from the 
distillery they met a man who went some little way, then turned around 
and followed them, then he passed them, went out of the road a little 
piece and turned through the field, going parallel with them in the 
direction of the distillery. When they stopped, this man came down 
on the bank of a small branch and whistled several times, and the whist- 
ling was answered from the distillery. The distillery was located on 
the right side of this branch. After the man on the bank whistled, they 
went on again to the distillery, which was close enough for any one 
there to have heard the whistling. Caudle, continuing his testimony, 
said : 

"The land is flat on the right-hand side of the branch; there are no 
trees in the bottom; the sheriff was going down on the south side of this 
branch; right next to the branch it is not so marshy as it is a little wag 
out from the branch; it was marshy where the sheriff and I were going. 
I would think that the sheriff and I made considerable noise because we 
were miring and jumping from one place to another, trying to find some 
solid land. We saw PL6bah and Spencer MeNeil1 at the distillery; when 
I first saw these men I would think we were twenty yards from the 
distillery. We were on the northwest side of the branch, which was the 
left-hand side as you go. I think it was something like twenty yards 
from the distillery when I first saw Robah Baity and Spencer McNeill; 
there was considerable light at the distillery; there were fence posts in  
the furnace and pine burned which made considerable light, and a 
lantern was sitting just below. The distillery was on the south side of 
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the branch; when I first saw them I am of the opinion that I was on 
the north side of the branch; the two men were standing in  front of the 
furnace and were looking towards us; they did not change their posi- 
tions from the time they saw us until we got there. There was nothing 
above the distillery, we were in plain view of the distillery; the branch 
near this distillery is in the form of an 'S,' in  going down the branch 
we crossed one of these bends in the branch before the sheriff got to the 
men. The sheriff came down, stepped across the little branch where i t  
makes a crook and took hold of the two men, like this, and said, 'Hold 
up ;  I've got you.' (Illustrates taking hold of coat lapel of each.) 
This man to my right is Robah Baity; I am taking the place of the 
sheriff; to my left Spencer McNeill. Now, Mr. Hayes, you raise your 
arm, left hand. I n  the position Mr. Hayes has his left hand Robah 
Baity's hand came up (hand up toward witness's shoulder). I heard a 
gun-shot, saw the flash, the light from the gun. The sheriff reeled back 
in this way (illustrating), and I stepped across the branch and into the 
branch and caught him as he started to fall. 

"I was some ten or twelve feet from the sheriff when the shot was 
fired. I think the sheriff took hold of the right side of Baity's coat 
and I think he took hold of the left side of McNeill's coat. I think the 
two men were standing something like six or eight inches above the 
sheriff when he took hold of them." 

Dr. S. A. Hardy testified that he saw Sheriff Zachary's body about 
one o'clock in  the morning. The wound penetrated his right shoulder, 
just below the clavicle, and ranged in  the direction of his heart. I t  
penetrated the heart or one of the large blood vessels and caused his 
death. H e  said that Baity, the defendant, was ambidextrous, worked 
with his right hand or left hand either; that the sheriff was about 5 
feet, 10 or 11 inches tall; that "A bullet entered below the collar bone 
and lodged somewhere on the left side; the ball went in at  the right side 
and angled across by about 45 degrees, penetrating the heart or large 
blood vessel." 

Noah Norman testified that in the summer preceding the killing h e  
heard the defendant make the declaration i n  a joking manner that if h e  
were blockading and an officer interfered with him he would shoot his 
way out. 

At  the end of the State's evidence, the defendant moved for judgment 
as of nonsuit as to murder i n  the first degree. Motion overruled: 
defendant excepted. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Jones & Clement and J .  B. Craver for defendant. 



N. C.] FALL TERM, 1920. 725 

ALLEX, J. The motion for judgment of nonsuit is upon the ground 
that there is no eridence of deliberation and premeditation, which is a 
necessary and essential ekment in murder in the first degree. 

I n  S. v. Banks,  143 N. C., 657, the following charge was approved: 
"In order to constitute murder in the first degree, the killing must not 
only be done IT-ith malice aforethought, expressed or implied, but i t  must 
be done with ~villful premeditation and deliberation, and all this must 
be shown beyond a reasonable doubt. 

"Without willful premeditation and deliberation being thus shown, 
it cannot be murder in the first degree. 

"The word 'willful,' mhen used in a statute creating an offense, implies 
the doing of the act purposely and deliberately in ~~iolat ion of law. 
The meaning of the ~ i ~ o r d  'premeditation' is a prior determination to do 
the act in question. I t  is not essential that this intention should exist 
for any considerable period of time before it is carried out. If the 
determination is formed deliberately and upon due reflection, i t  makes 
no difference how soon afterwards the fatal resolve is carried out. An 
act is done deliberately mhen done in cold blood, and after a fixed design 
to do the act. 

"No particular time is necessary to constitute premeditation and d e  
liberation, and if the purpose to kill has been deliberately formed, the 
interval which elapses before its execution is immaterial." 

I t  is also said in  8. v. Bymum, 175 N. C., 780: "It has been repeat- 
edly held by this Court that the deliberation and premeditation- need not 
be of any perceptible length of time. S. v. Jones, 145 N. C., 466; 8. v. 
Banks,  143 N .  C., 652; AS. v. Daniel, 139 N. C., 549. 

'"It is not essential in order to show prima facie premeditation on 
the part of the prisoner that there should be evidence of preconceived 
purpose to kill formed at a time anterior to the meeting when i t  was 
carried into execution. I t  is sufficient if the prisoner deliberately deter- 
mined to kill before inflicting the mortal wound. I f  there were such 
purposes deliberately formed, the interval, if $only a moment, before its 
execution is immaterial.' AS. v. iVcCormac, 116 N. C., 1033, where it 
is also said, approving Kerr on Homicide, see. 72 : 'The question 
whether there has been deliberation is not ordinarily capable of actual 
proof, but must be determined by the jury from the circumstances.' " 

The absence of adequate provocation, preparation of a deadly weapon, 
proof that there was no quarreling before the killing are circumstances 
tending to prove premeditation and deliberation (8. v. Daniels, 164 
N. C., 464), and these and other circumstances were present in this cast. 

The defendant was engaged in an unlawful act at  the time, and the 
jury might well infer from the evidence that he was notified of the 
approach of the officers by some one who whistled as a signal; that he 
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heard the notice, because there was a response to i t ;  that he had plenty 
of time and opportunity to escape and would not do so, preferring to 
stand his ground; that he heard and saw the officers when they were 
twent? steps away, and instead of leaving at  that time stood with back 
to the still and pistol in  hand; that he shot without a word, and for the 
purpose of killing, pursuant to his declaration in  the summer to the 
witness Norman, "That if he were blockading and an officer interfered 
with him he would shoot his way out," and this would be evidence of a 
&ed purpose to kill formed prior to the act of killing which meets the 
requirements of the law. 

The statement of Norman was competent under the authority of S. v. 
Howard, 82 N. C., 623, in  which evidence of a declaration made by the 
prisoner twelve months before the homicide bearing upon the act of 
killing and the motive was admitted. 

There are other exceptions in  the record, which we have carefully 
examined, but they are without merit and require no discussion. 

The charge to the jury was fair  and accurate, and covered the different 
contentions of the parties. 

The case itself is one of peculiar interest. On one hand, the sheriff 
of a county has been killed while in the performance of his duty, and i t  
must be understood that the officers of the law will be protected, and that 
those who resist or interfere in  the performance of their duties will be 
severely punished. 

On the other hand, we have a mountain boy who volunteered before he 
had reached the age requiring him to respond under the Selective Draft 
Law; and who y n t   leve en months i n  F r a n c e ,  a n d  while t h ~ r e  wn_s in 

four battles. During this period he had to undergo strict discipline 
and training with but one thought and purpose, and that was to teach 
him to kill, and as expeditiously as possible. How fa r  this training, 
which may be all he ever had, and his familiarity with blood and death 
while in  service, have influenced this crime we cannot know. 

We have, however, only to deal with the conduct of the trial in the 
Superior Court, and in  that we find 

No error. 

STATE v. DUNCAN McFARLAND. 

(Filed 15 December, 1920.) 

1. Criminal Law-False Pretense. 
In order to convict of the crime of obtaining goods under false pretenses 

it is necessary for the State to show, beyond a reasonable doubt, the pro- 
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curement with fraudulent intent of the thing charged, or that i t  was done 
under a false representation as to existing facts, false within the knowl- 
edge of the party making them, or made recklessly without belief or any 
fair and just reason to believe in their truth, calculated and intended to 
deceive and which does deceive the person from whom money or things of 
value is taken, and reasonably relied on by such person at the time of the 
taking. 

An instruction in an action for obtaining money or other thing of value 
under false pretense, which would make the defendant guilty if he had 
notice which would have put a reasonable man upon inquiry that would 
have revealed the truth of his misrepresentations, is reversible error. 
which is not cured because in other parts of the charge the correct prin- 
ciple of law relating thereto had been given. 

3. Same--Moving Cause. 
Where there is evidence that other conditions induced the transaction 

than the representations made by the defendant, upon trial for obtaining a 
thing of value under false pretense, an instruction to find the defendant 
guilty if  his false statement in any way influenced the trade is reversible 
error, it  being necessary that it be a moving cause and one without which 
the transaction would not have been made. 

INDICTMEKT for obtaining goods by false pretenses, tried before Ray, 
J., and a jury, at March Term, 1920, of HENDERSON. 

There were three of the indictments, respectively, for har ing  obtained 
money on notes by false pretenses as to F rank  Smith, J. Q. Walker, and 
W. J. Baldwin. The same having been consolidated and tried together, 
there was a rerdict of not guilty as to Smith and Walker and guilty as  
to W. J. Baldwin. Judgment on the verdict, and the defendant ex- 
cepted and appealed, assigning errors, etc. 

Attorney-General ikanning and Assistant Attorney-Gewral rash  for 
the State. 

Jones & Williams for defendant. 

HOKE, J. There was evidence on the par t  of the State permitting 
the inference that  defendant, acting as agent for the Aeherille Milling 
Company, i n  the early par t  of 1918, induced a purchase for value of 
shares of stock in  said company a t  much more than their actual worth 
by false representations and assurances as  to the value of said stock 
and by statements of existent facts bearing on such value knowingly 
made and calculated and intended to deceive, and which did deceive the 
purchaser, etc. ,4 false statement, among others, being that  the company 
had bought a raluable lot i n  Fletcher, N. C., with a view of erecting a 
warehouse thereon for the storage of grain, etc. There was evidence fo r  
the  defendant tending to show 'that the Asheville Milling Company 
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having conceived the plan of enlarging and strengthening their business 
by creating warehouses for the purchase and storage of grain in  some 
of the adjacent towns and selling shares of stock to citizens of the 
different communities advertised for agents for making said sale, etc. 
That the defendant, who had been in the Canadian army, discharged 
because he had developed tuberculosis, was in Asheville seeking restora- 
tion to health, and in answer to said advertisement applied for and 
received the appointment as one of the agents, and entered upon the sale 
of stock to certain persons in Fletcher, Baldwin and others; that de- 
fendant was assured by Mr. Danielson, a manager or super-agent of the 
company, that the stock of $100 par value was well worth $120. There 
was evidence ultra of assets owned by the company tending to support 
the estimate. That the defendant had heard negotiations for the pur- 
chase of the lot in question between Danielson and the owner, and was 
afterwards told by Danielson that the purchase had been completed; 
that the defendant did not knowingly make any false statement inducing 
the sale, as to the value of the stock or ownership of the lot, but believed, 
and had every reason to believe, that the statements made by him in  
both respects were true. There was evidence also to the effect that the 
purchaser, Baldwin, did not buy on any assurance of value given by 
defendant or statement by him about the lot, but refused to purchase till 
he could ascertain if certain influential citizens had bought some of the 
stock, and on beipg shown the notes of these persons given for stock, 
which they had bought, the trade was made, etc. Upon this, a sufficient 
statement of the case to a proper apprehension of the defendant's excep- 
tinnn, t h e  cnnrt, i n  i ts  ~ h a r g e ,  a f te r  c n r r e ~ t l y  defining t h e  nffenw, q ta t~r l  
very fully the testimony pertinent to the issue and the position of the 
respective parties concerning it, and in reference to the falsity of the 
statement as to the purchase of the lot and the requisite knowledge 
thereof on part of the defendant, instructed the jury, among other things, 
as follows: "Now, i n  this connection, the State contends that he was 
there when Danielson approached Mr. Fletcher about the purchase of 
the lot, asked him if he could not sell the lot, if he.could not negotiate 
the purchase for this milling corporation, and that Mr. Fletcher re- 
marked that he would take i t  up with the other heirs. Now if that 
would have led a reasonable man to have gone on and examined the 
statement afterwards of Danielson that he had purchased the lot, and a 
reasonable man, being in  the town of Fletcher, and would not have 
inquired to ascertain from the parties who owned the lot and with whom 
the negotiations were pending, and a man of business, would have relied 
upon Danielson, or the information obtained from him, and that would 
not be gross carelessness, and would not amount to a dereliction of duty, 
then, gentlemen, you would find the defendant not guilty. But if an  
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ordinary prudent man would hare investigated this further, having met 
the man Danielson but a short time before in Asheville, and had gone out 
to Sandy Mush on that w e k  and gone to work on the last day of the 
week after and without investigating his standing, but went on placing 
confidence in him, as the State contends, if this was the conduct of a 
reasonably prudent man, then you vould acquit him, but if that mas 
not the conduct of an ordinarily prudent man, then he would be guilty, 
and you mould so find. Because a man can be criminally careless in 
prudence in finding out these things that he has represented to other 
men." I n  this excerpt the court g i ~ e s  clear intimation, if not positive 
direction, that false pretense can be established and criminal responsi- 
bility imputed by reason not of knowledge actually passessed by defend- 
ant, but that which might have been acquired if defendant had pursued 
the inquiry incumbent upon a man of ordinary business prudence. 
Such a rule may at times prevail as to fixing one with notice in matters 
of civil litigation, but is not at  all permissible in a criminal charge of 
this nature. The basis of the crime is a fraudulent intent on the part 
of the wrong-doer arising ordinarily from actual knowledge. His Honor, 
in  this case, and more than once. in accord with our decisions. had 
instructed the jury that to constitute false pretense there must be false 
representations as to existent facts, false within the knowledge of the 
party making them, or made recklessly without belief or any fair and 
just reason to beliere in their truth, calculated and intended to deceive, 
and which do deceive, the person from whom the money or thing of value 
is taken, and reasonably relied on by such person at  the time of taking. 
S. v. Whedbee, 152 N.  C., 770; Hodlin v. R. R., 145 N. C., 218; S. v. 
Whidbee, 124 N .  C., 796; 8. v. Hoore, 111 N.  C., 667; S. v. Munday, 
78 N .  C., 460; S. v. Phifer, 65 N. C., 321. And in departing from this 
the correct position, and in  permitting the jury to impute criminal 
knowledge to defendant because he had failed to act as a prudent business 
man in pursuing inquiry that would lead to knowledge, the portion of 
the charge excepted to is well calculated to mislead the jury, and should 
be held for reversible error. Again, in reference to the claim of the 
defendant and the evidence tending to support it that the false statement 
complained of did not induce the trade, but the purchaser bought only 
on being shown that a Mr. Fletcher and others in whom he had confi- 
dence h i d  already bought some shares of the stock, and further, as to 
the effect of causes in addition to the alleged false statements having 
influenced the purchase, the court give the jury the following instruc- 
tion: "But if you find that the inducement was the representation that 
they owned the lot, and you find that the representation was false, and 
that it was intended to deceive, and that i t  did deceive, and that the 
witness Smith d id  not rely upon that representation in fact, but it 
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entered into the negotiations of subscribers to the stock, and parted with 
his note fdr the stock by reason thereof, and that i t  entered into it, 
though not wholly, but was part of the influence that caused him to sub- 
scribe for the stock, if it entered into his consideration, then, gentlemen, 
if you find that beyond a reasonable doubt, then the defendant would 
be guilty. 

"What I am trying to get you to understand is that the witness Smith 
might or could rely in part upon the inducement offered by the defend- 
ant, if he did offer it, that is, that they had purchased a lot and would 
build a warehouse on it, if he did not rely wholly upon the fact that 
Fletcher had gone into the corporation, then the defendant would still 
be guilty, because he must not influence him in  any way by false pretense. 

('Now, gentlemen, that would apply what I have said in this connec- 
tion, as to the partial fraud not being the whole cause, but if i t  entered, 
however little, if i t  entered in  as any part of the inducement, in  either 
of the other cases," etc. 

I n  a recent work of approved excellence, i t  is said to be the better 
opinion on this subject that "in order to sustain a conviction for false 

it is not necessary that the owner should be induced to part 
with his property solely and entirely by pretenses which are false, nor 
need the pretense be the paramount cause of the delivery to the pur- 
chaser. I t  is sufficient if they are a part of the moving cause, and that 
without these the person defrauded would not have parted with his 
property." 11 R,. C. L., p. 836, and an examination of the authorities 
cited. Woodbury v. State, 69 Ala., p. 242; S. v. Briggs, 74 Kansas, 
377; I n  re Snyder, 17 Kansas, 542, and other cases will show that to be 
a o"i.i--ect me:: a"iiai&i-ed &ieiiieiii "f the law app:io&e. Iu ihe 
portion of the charge here excepted to, we do not think the defendant 
was given the proper benefit of this .position, the charge i n  effect being 
that "if the false statement in  any way influenced the trade i t  would 
suffice and did not at  all require either within the terms or meaning of 
the principle that i t  shall be "a moving cause, and one without which 
the purchase would not have been made." For the error indicated, we 
are of the opinion that the defendant is entitled to have the cause tried 
before another jury, and i t  is so ordered. 

Xew trial. 
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STATE v. KOHLER HOLDSCLAW. 

(Filed 15 December, 1920.) 

1. Homicid~Murde~MotivsEvidence. 
Evidence that the deceased had been living in an illicit manner for years 

with a woman with whom the defendant was infatuated, and to his knowl- 
edge, is sufficient to show the defendant's motive in taking his life, upon 
his trial for murder. 

2. Homicide-Murder-Evident-Res Gestae-Res Inter Alios Acta. 
Upon evidence tending to show that the defendant premeditatively and 

deliberately shot and killed the deceased for illicitly living with the woman 
with whom he was infatuated, testimony that others had remonstrated 
with the deceased for so doing, and the conduct of the woman over the 
body of the deceased immediately after the killing, etc., is not a part of the 
res gestae, but res inter alios acta. 

3. Homicide-Murder-Premeditation. 
The length of time between the premeditation and killing is immaterial 

in order to convict the defendant of murder in the first degree, and if he 
had preconceived the purpose to kill in all events, for however short a 
time, it is sufficient. 

INDICTMENT for murder, tried before McElroy,  J., at July Term, 
1920, of CATAWBA. The defendant was convicted of murder in the first 
degree of John W. Gabriel on 29 December, 1919. From the sentence of 
death, defendant appeals. 

Attorney-General Manning and Assistant Attorney-General N a s h  for 
t he  State .  

A. A. Whi tener  and M .  H.  Y o u n t  for defendunt. 

BROWN, J. The evidence tended to prove that the defendant and the 
deceased were a t  Connor's store at  Terrell, in  the county of Catawba, 
on 29 December, 1919; that no .words passed between the defendant and 
the deceased, according to the State's witness, preceding the shooting. 
The deceased had a negro boy named Bud Farrar to help crank his 
automobile. The deceased was leaning over the hood of the machine 
pulling the flood wire when the defendant advanced on him without 
warning and fired his first shot. The shot entered the right side of 
deceased's head, and he fell backwards prone upon the ground. The 
defendant advanced toward him and fired the second shot directly into 
his forehead as he lay upon the ground. Either shot would have been 
fatal. The defendant then mounted his horse, which he had ready 
saddled and bridled, waved his pistol towards Marjorie Lockman, who 
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was at Connor's house, about 125 yards off, and exclaiming, "Fare you 
well, Marjorie!" rode rapidly off, and was afterwards found in  the 
State of Alabama. 

There was ample evidence of a motire to take the life of the deceased. 
The defendant was infatuated with Marjorie Lockman, whom, the evi- 
dence showed, had been living with thc deceased in an illicit manner for 
some years. 

The defendant offered to prove, first by the witness Bruce Gabriel, 
then by the witness Blain Sigmon, and also by the witness Henry 
Gabriel, that each had at  different times a conversation with the de- 
ceased, mith reference to his illicit relationship with Marjorie Lockman, 
and in which each attempted to dissuade him from continuing it further, 
and to each the defendant replied signifying his intention of continuing 
it, and of his determination not to be interfered mith by the respective 
witnesses or any other. 

Defendant offered to prove by the witness, Sheriff Isenhour, that on 
the day of the homicide he had a conversation with Marjorie Lockman 
wherein she told him of her illicit relations with the deceased since she 
was thirteen years of age, and that she stated to the witness that defend- 
ant had been begging her to marry him, and that she could not on 
account of deceased. 

Defendant offered to prove by the witness Henry Gabriel that he knew 
that there was a general repntation in the community that there was an 
illicit relationship existing between the deceased and Marjorie Lockman. 

Defendant offered to prove by the witness Gabriel that Marjorie Lock- 
man, when she came up to the dead body, fell down over i t  and cried 
ex:, "CCE:: m:: hns !:i!!cd my dnr!icg." 

None of this testimony was competent. I t  is all irrelevant to the issue 
to be tried by the jury, and couldfurnish no justification or excuse for 
the killing of the deceased, if i t  had been admitted. None of the pro- 
posed facts was a part of the res gestae, but all were res inter alios acta. 
S. v. John, 30 N. C., 330; 8. v. Samuel, 48 N. C., 74;  S. v. Harman,, 
78 N .  C., 515. 

There are several exceptions to the judge's charge which i t  is unneces- 
sarv for us to consider. seriatim. There was abundant evidence of 
preparation and premeditation which his Honor correctly recited to the 
jury. In  charging the jury as to what constitutes premeditation, we 
think the judge carefully followed the well settled decisions of this 
Court. No particular time is necessary to constitute premeditation and 
deliberation -for conviction of murder in  the first degree under the 
statute. I f  the purpose to kill a t  all events has been deliberately formed, 
the interval which elapses before its execution is immaterial. S. v. 
Banks, 143 N. C., 652. 
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The judge very fully stated the contentions of the defendant, together 
with the evidence upon which he relied, in a very clear manner. The 
defendant relied upon a plea of self-defense. The instructions upon that 
phase of the case followed the decisions of this Court. 8. v. Clark, 134 
N. C., 698; 8. v. Bailey, 179 N. C., 724. 

Upon a careful review of the whole record, we are unable to find any 
reversible error. 

No error. 

STATE v. JOHN BLACKWELL. 

(Filed 15 December, 1920.) 

Intoxicating Liquor-Spirituous Liquor-Criminal Law-Manufactur- 
Ev idenc~Ques t ions  for Jury-Trials. 

Testimony that the defendant, charged with the unlawful manufacture 
of intoxicating liquor, was arrested at an obscure place suited to the pur- 
pose, with the meal reduced to the state of beer, proper to be made into 
whiskey, the still complete, except the cap and worm, which would not be 
needed in a week, with declarations of the defendant that he was manu- 
facturing the liquor for his own use but had been caught before he could 
do so, with further evidence that the still gave indication that it had been 
used before, goes beyond being evidence of preparation to commit the 
offense, and is sufficient to sustain a verdict of guilty. 

APPEAL by defendant from Ray, J., a t  the March Term, 1920, of 
HEPI'DERSON. 

This is a criminal action, tried upon an indictment charging the 
unlawful manufacture of intoxicating liquor. 

Sheriff M. dllard Case: I know John Blackwell. He  lives in  the 
eastern part of Henderson County. I saw him at a blockade still on 
3 January, 1920, over at Big Hungary, ten miles from here in  this 
county. Mr. Hill and Mr. Lyda were with me at the time. Blackwe11 
had a complete outfit, except that he had no cap or worm for the still. 
When we found him he had about three bushels of meal in two boxes, 
and he was putting water in  the still, getting ready to make beer-was 
pouring water from a tub and was getting water into the still. I suppose 
he was putting water in to make the meal work quicker. The meal was 
a little bit wet. H e  had poured some water on it. The outfit was com- 
plete with the exception of the cap and worm. Blackwell was alone. 
I arrested him. 
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Cross-examination : Blackwell had a complete outfit except the cap 
and worm. H e  was getting ready to make whiskey. There were two 
boxes of meal; looked like some water had been poured over it. There 
was a sack there also with some meal in it. The still was made of copper 
and would hold thirty-five or forty gallons. The furnace looked new 
and had not been used before. The two boxes contained about fhree 
bushels of meal and the sack from one-half to a bushel. There was 
nothing about the place that gave the appearance that any whiskey had 
been made there. ' 

Redirect examination: I t  (the still) was kind of in  a hollow over a 
mountain, in  a pretty big hollow-an obscnre place-a very good place 
for a still. The still had been used before, but the furnace had not. 

T. V. Lyda : I was with the sheriff when he arrested John Blackwell. I 
saw two boxes there containing mash in some water-what they call sweet 
mash. H e  had about three bushels of meal in  the boxes and about three 
bushels in  a sack. Sweet mash is used for making beer, and beer for 
making whiskey. I t  takes from seven to eight days for mash to ferment. 
The still had no cap, work or doublings. I t  was about a thirty-five 
gallon copper still. Blackwell could not have made any whiskey earlier 
than a week if he had had the cap and worm. H e  was making prepara- 
tions. 

Sheriff M. Allard Case, recalled: When I cought Blackwell he said 
he was fixing to make some whiskey for his own use. 

Cross-examination: H e  said, "You got me before I made any." 
At  the close of the State's evidence the defendant moved for judgment 

as of nonsuit. Motion overruled, and the defendant excepted. 
r n l  l l le  jury returned a verdict of guiity. 
Judgment of court that the defendant be confined to the common jail 

of Henderson County, and be assigned to work upon the public roads 
of said county for the term of twelve months. The defendant excepted 
and appealed. 

Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

McD. Ray for defendant, 

ALLEN, J. The evidence is su5cient to support the verdict, and goes 
beyond proof of preparation to commit the crime of manufacturing 
intoxicating liquor. 

I t  is true the cap and worm were not present, but they would not be 
needed for a week, and in  the meantime the defendant was engaged in 
one of the processes of manufacture. 
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H e  had not produced any of the completed product, but he  was manu- 
facturing i t  as rapidly as  he could, knowing that  the cap and worm would 
be available when the beer was ready for distillation. 

The  sheriff also testified: ('The still had been used before," which, i n  
the absence of explanation, permitted the inference that  the defendant 
had been manufacturing a t  some other point, and was then engaged i n  
changing his location. 

The  evidence is  as strong, if not stronger, than  i n  S. v. Perry, 179 
N. C., 718. 

No error. 

STATE v. FRANK HEKDERSON. 

(Filed 24 December, 1920.) 

1. Court-Continuance of Cas+Discretion-Appeal and Error. 
A motion of the defendant, indicted for a crime, to continue his case 

because he had not had time to prepare his defense is addressed to the 
sound discretion of the trial judge, and is not reviewable on appeal in the 
absence of abuse of this discretion. 

2. Appeal and Error--Objections and Exceptions-Brief-Assignments 
of Error. 

The appellant must set out and discuss in his brief the exceptions he 
relies on, and his request, in his brief, that the Supreme Court consider 
all the exceptions set out in the record is not a compliance with the rule. 

3. Homicid+ Murder-- Premeditation- Method of Killing-Evidence-- 
Manslaughte~Instructions. 

A deliberate and premeditated purpose to kill may be evidenced by 
the manner employed in the taking of the life, as where there is evidence 
that the prisoner, living in adultery in another State, away from his home, 
returns thereto by rail, avoiding recognition, discovers another man with 
his wife, waits until he has left her, and then chokes her to death, etc., 
and upon this, and other conflicting evidence, a motion; based upon a lack 
of premeditation and motive, as of nonsuit thereon, will be denied; and 
Held further, under the evidence in this case, an exception that the judge 
failed to charge upon the aspect of manslaughter cannot be sustained. 

APPEAL by defendant from Long, J., and a jury, a t  September Term, 
1920, of MADISON. 

The defendant, together with one Gertrude Sams, was indicted for 
the murder of his wife. A t  the tr ial  the defendant, Frank Henderson, 
was convicted of murder i n  the first degree, and Gertrude Sams was 
acquitted. From the judgment upon such conviction, F rank  Henderson 
appealed to this Court. 
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Attorney-General Manning and Assistalzt Attorney-General Nash for 
the State. 

J. Coleman Ramsey and Mark W. Brwwn for defendant. 

BROWN, J. The defendant moved for a continuance of the cause 
because he had not had time to prepare his defense. This matter was 
presented to the presiding judge by affidavit, and he declined to grant 
the continuance. This is well settled to be a matter resting in the sound 
discretion of the judge, and will not be reviewed by us unless there is 
evidence of an abuse of such discretion. There is nothing of that sort 
in this record. The same may be said of a motion to remove the cause 
to another county. 

I n  the typewritten brief of the counsel for defendant, we are requested 
to consider all the exceptions set out in  the record. There are 186 pages 
of typewritten matter in  this record, and the Court cannot be expected 
to hunt up al l  the exceptions of an appellant. We have frequently said 
that i t  was his duty to set out in  his brief the exceptions that he relies 
upon, and to discuss them. We do not consider any matter of sufficient 
importance for us to consider which is not of sufficient importance to be 
discussed i n  the brief. 

The exception to the refusal of the court to charge the jury that there 
was no evidence of murder in  the first degree was properly overruled. 

The defendant offered no evidence. There was evidence introduced 
by his codefendant, Gertrude Sams. The confessions of the defendant 
were introduced in  evidence and properly admitted, and i n  these con- 
fessions he admits the killing of his wife. The counsel for the defendant 
contends that if his confession is true, he is not guilty of murder in  the 
first degree, and the motion to nonsuit the first degree count should have 
been allowed, and the special instructions given. 

This may all be true, but the jury is not required to accept the whole 
of the confession. They may accept a p a r t .  and reject a part. I n  
considering whether there is any evidence of premeditation and delibera- 
tion, the entire evidence must be considered, and in the aspect most 
favorable to the State. 

The State's evidence tended to show that on the morning of 24 August, 
1920, about 6:30, the dead body of defendant's wife was found upon 
the porch of the house where she lived, as though, apparently, laid out 
by some person. There was no hat upon her head or shoes or stockings 
upon her feet. Her hair was loose, and there were fragments of grass 
and leaves in it, while her feet showed signs of dirt, as though she had 
been walking barefooted. Dr. J. N. Moore, a practicing physician and 
coroner of Madison County, held the post mortem examination upon her 
body that day. He  found a frothy mucus issuing from the mouth and 
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nose, imprints of finger nails on each side of her throat, black and blue 
spots on her left arm and right leg, this discoloration extending over the 
lower part of her throat and back of it, and over almost her entire back, 
and parts of both legs and both arms. He further stated that in his opin- 
ion she died of strangulation. The house itself was a small wooden house, 
with a porch in front, about two feet from the ground and about eight or 
ten feet wide. I t  is about fifteen or twenty feet from the road. On 
the side of the road, but about 77 steps away was a level place above the 
road covered with old dead leaves and things of that sort. There was 
evidence of a struggle there, and barefoot track and other tracks. 
Sheriff Bailey picked up a hairpin there that corresponded with hairpins 
in the hair of the deceased, and the dead leaves at  that place corre- 
sponded with those in her hair. On the opposite side of the house from 
this place he also saw a woman's track, a heel of a woman's shoe, and i t  
looked like a woman had gotten up on the bank and mounted a horse or 
something. H e  saw the whole track of the shoe (p. 55). Other wit- 
nesses testified to the track of this woman, and further on they discovered 
the track of a mule. The defendant acknowledged the killing of his 
wife. He  said he came on No. 27 that passes "here" about 9 :42 on the 
night of 23 August; that he got off the train at Barnard and started 
on out home. He  was going down to Sandy Bottom, and coming up the 
road that comes down the railroad, about a mile this side of Betsy's 
Siding, and as he went on down the railroad he struck up with a man 
who had some whiskey, and who gave him two or three drinks of whis- 
key; that he went this road up Sandy Bottom and went around home, 
and when he got home there was a man there with a mule and his wife 
was on the porch, and he just passed right on down the road a little 
piece, and sat down, and he said that the man got on the mule and left, 
and said. directly she came down where he was and said they got to 
talking, and one word brought on another, and said after a while he said 
he choked her, and said in a minute or two she got up and put her hand 
on his shoulder and took him by the arm and they went back up to the 
house, and she sat on the porch, and he sat down in the yard, and she 
fell orer on the porch. He  said he thought she was crying, and went 
up to her and saw she was dead; and he said that sorter straightened 
him up and he sorter straightened her out and left. Said he came on 
back down that same road to Betsy's Siding to the railroad, and said h e  
passed here about three o'clock in  the morning and caught a freight at  
Rollins' and went into Asheville and caught the early morning train out 
of Asheville into Spartanburg. 

We think upon this evidence the jury may well have inferred that the 
killing of the wife by the husband was premeditated arid deliberate. I t  
doesn't require any great length of time to elapse between the time when 

47-180 
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the design to kill is formed and when it is put into execution. When 
the purpose of killing is weighed long enough to form a fixed design to 
kill, and at  a subsequent time, no matter how soon or how remote, it is 
put into execution, there is sufficient premonition and deliberation to 
constitute murder in the first degree. 8. v. Covington, 117 N.  C., 834; 
8. v. Dou~den, 118 N.  C., 1145. 

There is evidence of motive to put the wife out of the way. The 
defendant had deserted his wife and children, according to the evidence, 
and had gone to another State and was living in adultery with his co- 
defendant, Gertrude Sams. H e  was intent on selling the home where 
his wife and children lived, but she refused to join in the execution of 
the deed. 

On the afternoon of the homicide he left Spartanburg, South Carolina, 
and while riding on the train tried to co xeal himself from the passengers 
who might recognize him. H e  got off the train between 9 and 10 o'clock 
the night of 23 August. According to his own statement, he went to 
his wife's home and, seeing a man there with a mule with his wife on 
the porch, he passed by and concealed himself until the man left. His  
own confession, as well as the evidence of the physician, shows that he 
strangled his wife to death. The evidence also shows that her body 
had been badly beaten up;  that there were black and blue spots on her 
left arm and right leg, and all over her entire back and parts of both 
legs and both arms. The method employed to produce death is some 
evidence of a deliberate purpose to kill. A man may fire a pistol in  the 
heat of passion and kill another, and unpremeditately, but one who 
strangles his wife and beats her to death, not only employs a most hmtsl 
and inhuman means, but he employs one that indicates a deliberate 
purpose to destroy life at all hazards. He  has the opportunity to see 
the effect of what he is doing. There is time for repentence and of an 
opportunity to stop before he has finally carried out his fiendish purpose. 

There is also evidence that the defendant had a confederate with him 
to assist him in getting rid of his wife, and this confederate, i t  is con- 
tended by the State, must have been Gertrude Sams. 

I t  is useless, however, to discuss this evidence a t  length. There is 
abundant evidence to go to the jury that the defendant deliberately and 
purposely killed his wife, and that he had a very compelling motive 
which urged him on. 

The defendant excepts because the judge failed to present to the jury 
a view of manslaughter. His  Honor very properly charged the jury 
that there was no evidence of manslaughter in  the case. There is no 
evidence that the wife was armed or committed any act which would 
excuse the conduct of the defendant. 
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On account of the importance of this case, we have not confined our 
examination of the record to the matters presented i n  the brief. We 
have examined the whole record and find 

No error. 

STATE v. A. D. CANUP. 

(Filed 24 December, 1920.) 

1. Homicid-Murder-Evidenc-Threats-Character. 
Upon a trial for a homicide where there is no evidence that the prisoner 

acted in self-defense, or was reasonably apprehensive that his life was in 
danger, or of receiving great bodily harm, but that he had shot the 
deceased in the back, and the transaction is not in doubt, evidence of the 
character of the deceased, or of threats made by him but not previously 
communicated to the prisoner, are properly excluded. 

2. Homicide-Murder-Intoxication-Evidence. 
Upon .a trial for a homicide where the evidence shows that the prisoner 

shot the deceased when the latter was drunk, profane and boisterous, 
testimony under the facts of this case was not improperly excluded that 
the deceased was in the habit of drinking. 

Where the prisoner is a policeman, and on his trial for the homicide of 
one whom he was assisting to arrest, by shooting him in the back with a 
pistol, his declarations, made some time before the homicide, as to his 
promptitude and readiness to shoot under such circumstances are properly 
admbted, with other evidence tending to show his guilt. 

4. Homicide--Murder- Character- Evidenc- Cross-examination- Im- 
peaching Evidence. 

The deceased was killed when being arrested by the prisoner, a police- 
man: Held, upon a trial for murder, the defense may cross-examine a 
witness who has testified to the good character of the deceased, upon 
matters tending to impeach his general character, but not as to specific 
instances, or as to how many men it had taken to arrest him on a former 
occasion, this being collateral to the issue being tried. 

APPEAL by defendant from Webb, J., at August Term, 1920, of 
CHEROKEE. , 

The defendant and John H. Cooper were tried for murder of Dan 
Sprinkle. The solicitor a t  the beginning of the trial announced that 
he would not ask for a verdict of murder in  the first degree, and a t  the 
close of the testimony for the State took a no1 pros as to Cooper. 

Canup was a policeman in  the town of Andrews. The deceased 
(Sprinkle) was drinking that night, and was boisterous and profane in 
the presence of Cooper, who was also a policeman, and the defendant. 
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They attempted to arrest Sprinkle, who resisted. With the aid of the 
witness Will Cook, and a man named McAfee, they got him down and 
put handcuffs on one arm. He  begged to go home, and said he would 
come back and pay his fine. Cooper said: "Let him up." The deceased 
got up, knife in hand, making two licks at  Cook with his knife. H e  
then started for Cooper, who backing said: "Dan, I hate to kill yon, 
but I am going to do it if you don't stop," and fired his pistol into the 
ground. At this juncture the wife of the deceased ran up and got 
between Sprinkle and Cooper, whose connection with the matter there 
ended. 

Will Cook testified: "Sprinkle wasn't doing anything when Canup 
fired his first shot. H e  mas standing with his back to us. Me and 
Canup were behind Sprinkle. I was about as close to Sprinkle as the 
table. The first shot hit him in  the back. I t  staggered Sprinkle, and 
he turned around and went to fighting like Canup, and then Canup kept 
shooting. I didn't see Sprinkle do anything up to the time Canup shot 
him in the back the first time. I was standing there all the time. I said 
to Canup, 'Don't shoot him; don't shoot a drunk man; knock him dowu 
and put the handcuffs on him!'" 

The shot that killed Sprinkle entered his back and came out at his 
collar bone. The defendant was found guilty of manslaughter, and 
appealed. 

Attorney-General Munning and Assistant Attorney-General N a s h  for 
the State .  

J .  S. Moody and Fel ix  E. ,4lley for defendant. 

CLARK, C. J. Exceptions 1 and 2, to the exclusion of threats madc 
by the deceased against the officers, Cooper and Canup. The judge 
excluded the evidence of these threats because not communicated to 
Canup. 

I n  S. v. Blackwell,  162 N .  C., 672, it is said: "As a general rule, 
evidence of the character of the deceased is not relevant to the issue in  
a trial for homicide, and consequently i t  is not permissible to show the 
general reputation as a dangerous or violent man; but when there is 
evidence showing, or tending to show, that the prisoner acted in self- 
defense, under a reasonable apprehension that his life was in danger, 
or that he was in danger of great bodily harm, evidence of the character 
of the deceased, as a violent and dangerous man, is admissible, provided 
the prisoner at  the time of the homicide knew of such character, or the 
nature of the transaction is in doubt." 

The same rule applies to threats. S.  v. Hines,  179 N .  C., 758, and 
cases there cited. Moreover, in this case, according to the evidence, the 



N. C.] FALL TERM, 1920. 741 

deceased was not fighting when Canup, from behind, fired the first shot, 
which caused the death of the deceased. 

The doctrine, as laid down in S. c. Turpin, 77 N. C., 473, and in  S. 9. 

Bnlduin, 155 N. C., 494, ~ t a t i n g  the cases in which the proof of uncom- 
municated threats are permissible, does not apply in this case, for there 
were no other threats, which had been communicated which this testi- 
mony would have tended to corroborate; the e~~idence of the transactions 
was not circumstantial, but direct, and the character of the transaction 
was not in doubt. 

Exception No. 3. It was not error to exclude evidence that the de- 
ceased was in the habit of drinking,. The evidence mas uncontradicted 
that he was drunk, boisterous, and profane that night. Exception No. 4. 
I t  was not error to admit the declaration of the defendant, made some 
weeks before the homicide as to his general attitude in regard to shooting, 
while on the police force, that "he would go ahead and the first thing 
he would do he would shoot somebody and learn them how it was." He  
said he would not take any chances himself. The jury mas entitled to 
this evidence as showing that the defendant intended to be quick in 
using a deadly weapon in making arrests. 

Exception KO. 5. The witnesses for the State testified that the char- 
acter of the deceased was good. The defense asked this witness, "DO 
you know how many men it took to arrest him at Sylva when he was 
drunk?" This question was properly excluded. I t  was competent in 
cross-examination to ask questions tending to impeach general character, 
but not as to particular matters as this would raise innumerable col- 
lateral issues. 8. r .  Holly, 155 N. C., 484, and citations thereto in 
Anno. Ed. 

The assignment of errors in the charge is upon the ground that the 
charge as a whole is argumentative and equivalent to the expression of 
opinion by the court, but we do not think this objection is sustained by 
a perusal of the charge. 

No error. 

STATE r. LORENZO McMILLAZ: ET AL. 

(Filed 24 December, 1920.) 

Intoxicating Liquor-Spirituous Liquor-ManufacturpCommon Benefit 
--4ireumstantial Evidence. 

A conviction of several defendants upon wholly circumstantial evidenoe 
tending to show that they had a common purpose in illicit distilling 
spirituous liquor in a close neighborhood to each other, upon adjoining 
premises, and receiving a common benefit, may be had, as in this case, 
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where there was evidence that they had moved stills from one place to the 
other on their lands, to conceal their operations, used the still slops for 
the feeding of their hogs, with other circumstantial evidence tending to 
show the joint and unlawful manufacture of the liquor, and identifying 
them therewith. 

APPEAL by defendants from Finley, J., at April Term, 1920, of 
SCOTLAND. 

The defendants, four brothers, were convicted of manufacturing 
liquor, and from the judgment upon such conviction they appealed to  
this Court. 

A ttorney-General Manning and Assistant A ttorney-General Nash f o r  
the State. 

Walter H. Neal for defendants. 

WALKER, J. The jury might very well have acquitted the defendants. 
but as i t  did not, the main question on this appeal is whether or not 
there is any evidence which justified such conviction. That evidence 
is wholly circumstantial, but, from the nature of such offenses, that quite 
frequently is the only evidence available, but sometimes i t  is of so strong 
a character as to be really more convincing than any other kind. We 
have affirmed convictions for this class of offenses where the testimony 
was not as strong as that we find in this record. S .  v. Horner. 174 
N. C., 788; 8. v. Carroll, 176 N .  C., 730; S. v. Bush, 177 N.  C., 551. 

The following circumstances, among others, tend to show defendant's 
guilt : 

1. They all lived between two creeks, three of them on the same land 
and one on the adjoining tract, their houses being about a quarter of a 
mile' apart:  first, Charles' home, then Elijah's, then Jesse's, then 
Lorenzo7s. 

2. Within forty-five steps of Charles' home the officers found a com- 
plete still and beer ready to still. The path led from the still to the 
hog lot, and the hogs had been fed still slops. There was a pool from 
which water was obtained for the still nearby. 

3. At Elijah's, a quarter of a mile off, they found that his hogs had 
been fed still slops; steps leading from the hog lot to two barrels of beer, 
hid in the woods, one right above and the other right below. There were 
paths leading from the still site to the house. "The paths all led back to  
the house, and there were fresh tracks coming and going." Plain path 

. from Elijah's house to still. 
4. At Jesse's they found a still site in  a swamp near by, and there were 

still sites up and down the creek with paths leading between them. At 



S. C.] FALL TERM, 1920. '748 

the still site near Jesse's they found jars, bottles, and things of that sort, 
and about a half barrel of beer. 

5 .  At Lorenzo's they found a place where x~hiskey had been made, 
about 131 steps from his house, fresh signs which showed that liquor 
had been made within three or four days, signs of beer which had been 
emptied in a pit, and it could be smelled some distance. 
I;. P. Smith, for the State, said: "We ~vould go there and find where 

a still was, and maybe inside of another week we would find i t  in  another 
place. On one occasion when I went over there I found two men at 
the still between Eliiah's and Lorenzo's house. We found t\\o men 
operating, and they ran. One of them looked like i t  was Lorenzo, and 
he had on an army hat like I had seen him rea r .  I never have seen 
him wear it since, because I had it." 

This is not only some evidence of all the defendants' guilt, but also of 
a common purpose and enterprise in which they were engaged. I f  this 
proposition is correct, then both questions mere for the jury, and i t  has 
determined both adrerselv to the defendants. 

The defendants each went upon the stand and testified in his o l ~ n  
behalf. They also introduced evidence of their good character. The 
State, in rebuttal, introduced a number of mitnesies who testified that 
their characters were bad for making whiskey. They having put their 
character, as parties, in issue, this is a circumstance which amounts to 
substantive evidence against them. S. c. Atwood,  176 N. C., 704; 8. v. 
Butle~,  177 3. C., 585. 

While there is no rerg positive or direct evidence to show a conspiracy 
to manufacture liquor, or a joint manufacture of the same, which is more 
accurate, there are circumstances from ~ i ~ h i c h  the jury could reasonably 
infer that such was the purpose of these defendants. They evidently 
understood by secret or tacit agreement among themselves that they 
should derire a joint benefit from the transaction. The eril intent of 
persons may be concealed in many and various ways, and it mould be 
impossible for the State to expose the particular intent, in any individual 
case, unless it could resort to circumstantial evidence. This had the 
appearance of a family affair, a brotherhood of lawbreakers, and i t  mas 
not an unnatural affiliation, if they mere all, as it seems, disposed to 
do i t  in  that way. 

The hogs of all of them were included in the procedure, as they were 
gathered together at a common trough and were fed with the swill take11 
from the stills, which were used apparently in this joint enterprise. 
But  this is not so vital a fact as to be essential to a conviction. 

I t  cannot be seriously denied that there was some evidence of the 
individual guilt of the defe~ldants, but they, each and all of them, do 
assert that there is no evidence of a combination between them to violate 
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the law. We think there is some evidence of concert between them. 
The removal or shifting of the stills and equipment from one place 

on their lands to another, the location and proximity of their homes, the 
general appearance of the places, and the use to which they put the 
slops, or swill, and the manner in  which they did it. I f  all of the 
circumstances are taken together, as they should be, they tended to show 
cooperation, or united action, by the defendants sufficient for the jury 
to pass upon the fact. The defendantb agreed to the consolidation, pro- 
vided it was tried on the theory of a joint purpose to break the law, and 
we have considered it that way. 

We cannot see why there is much practical difference in a conviction 
of all the defendants-of a joint unlawful dealing in  liquor and a separate 
conviction of each one of them of the same offense. as either is a misde- 
meanor punishable in the discretion of the court, where the manufacture 
is the first offelm, Consol. Statutes, see. 3409, but the decision is not put 
upon this ground, nor need i t  be. 

We have read and carefully considered the able and learned briefs of 
defendants7 counsel, which strongly present their side of the case, but 
when we weigh the proof, as has been done, we find ourselves unable to 
say that there is absolutely no evidence of cooperation by these defend- 
ants in manufacturing the liquor. 

The nonsuit, therefore, was properly refused, and the request for a 
peremptory instruction to acquit should not have been granted. 

No error. 

STATE v. ESTIE FORE. 

(Filed 24 December, 1920.) 

1. Intoxicating Liquor-Spirituous Liquor-Possession-Presumptions- 
Evidence. 

Evidence that the defendant occupied a room in a city ten miles from 
his home, fitted up for receiving intoxicating liquor and keeping it for sale, 
and therein, at the time of his arrest, there was found in his possession 
more than a quart of whiskey, in several small bottles, and also a whiskey 
glass, a funnel, empty bottles and fruit jars, is, in the absence of explana- 
tion, sufficient to sustain a conviction of the offense of receiving liquor 
illegally and for an illegal purpose. 

2. Same-Statutes-Congres9-Volstead ActcConstitutional Law---Con- 
current Powers. 

The purpose of the Eighteenth Amendment to the Federal Constitution 
was to prevent the manufacture, sale, or transportation of intoxicating 
liquors within, the importation thereof into, or the exportation thereof 
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from the United States and the territories subject to the jurisdiction 
thereof for beverage purposes, and t6 give Congress and the several States 
"concurrent power" to enforce these provisions "by appropriate legida- 
tion": Held. by giving Congress and the Legislatures of the different 
States "concurrent" powers. the latter may enact such laws for the accom- 
plishment of the main purpose of the Eighteenth Federal Ame~lclment as 
are not in conflict with the congressional legislation on the same subject- 
matter, but in addition thereto and coming within the police requlationi 
of the State, and in the enforcement thereof; and our State statutes on 
the subject of the presumption that the possession of spirituous liquors, in 
certain quantities, is for the purpose of unlawful sale, is not in conflict 
with the Tolstead Act of Congress. 41 U. S. Sts. at Large, and is a ralid 
and enforcible enactment. 

9. Same. 
As to whether our statute upon the subject of receiving more than one 

quart of intoxicating liquor in fifteen days is in conflict with the Tolstead 
Act. Quaere? 

APPEAL by defendant from Long, J., a t  the September Term, 1920, 
of BTNCOMBE. 

The defendant was convicted of receiving and keeping liquor on hand 
for sale, and from the judgment upon such conviction appealed to this 
Court. There were four counts in the bill of indictment, the first charg- 
ing  the transporting of liquor; second, the delivering of liquor in  a 
quantity greater than one quar t ;  third, the receipt of more than one 
quart of liquor during fifteen consecutive days; and fourth, keeping 
liquor in his possession for the purpose of sale. 

"Before the impaneling of the jury, counsel for the defendant moved 
to dismiss the action, for that all laws upon the statute books of the 
State of North Carolina referring to the manufacture, sale, and trans- 
portation of intoxicating liquors lvere repealed when the Eighteenth 
Amendment to the Constitution of the United States went into effect, 
said date being 16 January ,  1920, and this offense with which this de- 
fendant is charged having been committed since said date, and this 
court  therefore being without jurisdiction." Motion overruled, and 
,defendant excepted. 

The  State offered the following evidence: 
W. H. Harris ,  a member of the police force of dsheville, testified: 

"That he had known the defendant for about one year ;  that on the night 
#of ... . August, 1920, he arrested the defendant a t  a boarding-house in  
the city of Asheville; that  when he entered the room occupied by the 
(defendant the defendant was on his bed asleep; that  he found there about 
f o u r  pints of whiskey, and some empty bottles, and a funnel; that  there 
was  also in said room an  empty suitcase on the floor close to the bed 
sccupied by the defendant; that there were some empty f ru i t  jars in 
the  room, but that  there had not been any whiskey in  the jars;  that  they 
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were all empty quart jars; that thewhiskey was in a bureau drawer, also 
the empty bottles; that he knew of no sale of whiskey being made by the 
defendant, nor had he seen the defendant offer any whiskey for sale; that 
the defendant was partially intoxicated at the time of the arrest; that 
the total amount of whiskey found in  the room was about three and 
one-half pints, and two empty pint bottles; that the defendant was in  
his sleeping-room at the time of the arrest; that he smelled of the fruit  
jars, and that in his opinion there had been no whiskey i n  them." 

R. H. Luther testified: "I went to his room with Mr. Harris, when 
the arrest was made. We found the whiskey contained in the bottles 
offered in evidence, and saw six or eight empty bottles and six or eight 
fruit jars in the room; also a small whiskey glass and a funnel; the 
fruit iars were at  the foot of the bed in which the defendant was as lee^. 
The whiskey was in one of the drawers, which was about half-way open. 
The defendant was drunk or intoxicated when we found him on the bed. 
The defendant lives near Leicester, about ten miles from this rooming- 
house." 

At the conclusion of the evidence the defendant moved for judgment 
of nonsuit upon the ground that there was no evidence to support either 
count in the indictment, which motion was overruled, and the defendant 
excepted. 

The jury returned a verdict of guilty on the third and fourth counts, 
and from the judgment pronounced thereon the defendant appealed 

Attorney-General Nanning and Assistant Attorney-General Nash for 
the State. 

George 6. Beynoids for defendant. 

ALLEN, J. The evidence is sufficient to sustain the verdict. The 
defendant lived ten miles from Asheville, and he was occupying a room 
in a boarding-house in Asheville, fitted up for receiving liquor and keep- 
ing i t  for sale. At the time of his arrest he had more than a quart of 
whiskey in  his possession in several small bottles, a whiskey glass, and 
a funnel, and empty bottles and fruit jars were found i n  his room. I n  
the absence of explanation the jury might reasonably and legitimately 
infer from these circumstances that the defendant was receiving liquor 
illegally and for an illegal purpose. 

The effect of the prohibition amendment and of the Volstead Act on 
State legislation is fully considered in  the instructive and learned opinion 
by Rugg, Chief Justice, of Massachusetts, in  Commonwealth v. Nicker- 
son, recently decided, from which we quote a t  length, preferring to do 
so to presenting the thoughts and reasoning of the Court in our own 
language. 
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The defendant mas convicted on the charge of selling liquor illegally 
in violation of a statute of the State, which the defendant insisted was 
superseded by the Volstead Act. 

The Court says: "The Eighteenth Amendment was proclaimed as 
having been ratified, and thus became a part of the fundamental lam of 
the land, on 29 January, 1919, 40 U. S. Sts. at  Large, 1941. I t s  first two 
sections, being the ones here pertinent, are in these words: 

" (SECTIOX 1. After one year from the ratification of this article, the 
manufacture, sale, or transportation of intoxicating liquors within, the 
importation thereof into, or the exportation thereof from the United 
States and all territory subject to the jurisdiction thereof for beverage 
purposes are hereby prohibited. 

" 'SEC. 2. The Congress and the several States shall have concurrent 
power to embrace this article, by appropriate legislation.' 

('Congress, pursuant to the power conferred upon i t  by the second 
section of t h ~  Eighteenth Amendment 'to enforce this article by appro- 
priate legislation,' has enacted the National Prohibition Law, being act 
of 26 October, 1919, ch. 85, acts Sixty-sixth Congress, 41 U. S. Sts. at  
Large, 305, k n o ~ m  as the Qolstead Act." 

"By Title 11, s. 1, of the Volstead Act it is provided that, 'The word 
"liquor" or the phrase "intoxicating liquor" shall be construed to include 
alcohol, brandy, whiskey, rum, gin, beer, ale, porter and wine, and in 
addition thereto any spirituous, vinous, malt, or fermented liquor, 
liquids, and compounds, whether medicated, proprietary, patented, or 
not, and by rvhaterer name called, containing one-half of one per centum 
or more of alcohol by volume which are fit for use for beverage purposes,' 
mith exceptions not here material. By s. 3 of the same title i t  is pro- 
rided that 'No person shall on or after the date when the Eighteenth 
Amendment to the Constitution of the United States goes into effect, 
manufacture, sell, barter, transport, import, export, deliver, furnish, or 
possess any intoxicating liquor except as authorized in this act, and all 
the provisions of this act shall be liberally construed to the end and that 
the use of intoxicating liquor as a beverage may be prevented.' By 
s. 29 the penalty for a sale of liquor in violation of Title I1 is for a 
first offense a fine of not more than one thousand dollars or imprison- 
ment not exceeding six months, and for a second or subsequent offense a 
fine of not less than two hundred dollars, nor more than two thousand 
dollars, and imprisonment for not less than one month nor more than 
five years." 

Section 35 provides: "A11 provisions of law inconsistent with this  
act are repealed only to the extent of such inconsistency and the regula- 
tions herein provided for the manufacture or traffic in intoxicating 
liquor shall be construed as in addition to existing laws." 
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Thr  Court then quotes from Rhode Island z'. Palmer, 252 U. S., as 
follows: " '6. The first section of the amendment-the one embodying 
the prohibition-is operative throughout the entire territorial limits 
of the United States, binds all legislative bodies, courts, public officers 
and individuals within those limits, and of its own force invalidates 
erery legislative act-whether by Congress, by a State Legislature, or 
by a territorial assembly-which authorizes or sanctions what the section 
prohibits. 

'( '7. The second section of the amendment-the one declaring "The 
Congress and the several States shall have concurrent power to enforce 
this article by appropriate legislationn-does not enable Congress or the 
serrral States to defeat or thwart the prohibition, but only to enforce i t  
by appropriate means. 

" '8. The words "concurrent power" in that section do not mean joint 
power, or require that legislation thereunder by Congress to be effective 
shall be approved or sanctioned by the several States, or any of them, 
nor do they mean that the power to enforce is divided between Congress 
and the several States along the lines which separate or distinguish 
foreign and interstat? commerce from intrastate affairs. 

'( 'The power confined to Congress by that section, while not exclusive, 
is territorially coextensive with the prohibition of the first section, em- 
braces manufacture and other intrastate transactions as well as importa- 
tion, exportation, and interstate traffic, and is in no wise dependent on 
or affected by action or inaction on the part of the several States, or any 
of them.' By conclusion 10 the Volstead Act is declared applicable 
indifferently to the disposal for beverage of liquors manufactured before 
and after the Eightwnth I m ~ n d m ~ r ? t  5ecnrr.e effecttire, as2 by c o n c h -  
sion 11 the declaration of that act that liquors containing as much as 
one-half of one per cent of alcohol by volume and fit for use for beverage 
shall be treated as intoxicating was held to be within the scope of the 
Eighteenth Amendment." 

Concluding that the Supreme Court of the United States has not given 
a n  authoritative definition of the words "concurrent power," he dis- 
cusses this question at  length with full and interesting citation of au- 
thority. 

"This is the only instance to be found in the Constitution, or any of 
its amendments, where there is a definite declaration that both Congress 
and the several States have 'concurrent power to enforce' any constitu- 
tional mandate or power 'by appropriate legislation.' Certain powers 
are reserved to the States. Article 1, section 8. Article X of the amend- 
ments. Certain powers are prohibited to the States, and certain other 
powers can be exercised by the States only by consent of Congress. 
Article 1, section 10. But in the Eighteenth Amendment alone is there 
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express establishment of the eslsterice of concurrent power in Congress 
and the sereral States to enforce by legislation its provisions. 

"The words of the second section of thk Eighteenth *Imendment are 
specific to the point that 'The Congress and the sereral States shall h a r e  
concurrent pox-er to enforce this article by appropriate legislation.' 
This phrase is significantly different from that found in corresponding 
sections of -1mendments X I I I ,  XIT', and ST. I n  those three instances 
Congress alone iq given poTwr 'to enforce' 'by appropriate legislation.' 
Here the sereral States are joiued with the C'ongress as depositories of 
concurrent legislative pon7er. I t  is reasonable to presume that  this 
change in phravology waq adopted untlerstandingly, arid imports an  
intention to effect a change in substance and in scope of the power. 
Slaughfer BOMP cases, I 6  T a l l . ,  36. 74. I t  is hardly likely that  in an 
instrument of such trailscendcnt imuortance as an amendment to the 
Constitution, thcl conjoining of Congress and the separate States as 
severally possessors of legislatire pover for mforcement of prohibirioll 
should under any circumstanccs he a barren grant or confer merely an  
insubstantial shadow upon either. The difference betx-een the phrase- 
ology of the Eightrcnth Aln~endment and that of the Thirteenth, Four- 
teenth, and Fifteenth Amendnients i n  this particular, according to the 
common and approved usage of language, exprcssed a purpose to repose 
in the States a substantial power capable of some measure of ef fec t i~e  
exercise under all circumstances. The  xvords of the amendment declare 
a complete possession of power by the States of which they cannot be 
deprived by C'ongress. The force and effect of the words of the Eight- 
eenth Amendment, while possibly enlarging the permissible scope of 
State legislation respecting importation and esportatiori of intoxicating 
liquors, leares open to State legislation the same field theretofore exist- 
ing for the exercise of the police power concerning intoxicating liquors 
subject only to the limitations arising from the coriferring of like power 
upon Congress with its aceompallying implications, w h a t e ~ ~ e r  they 
may be. 

"Haring regard only to the words of the Eighteenth Amendment, the 
Congress and the sereral States are placed upon an equality as to legis- 
lat ire power. I t  is  only when the amendment is placed in its context 
with other parts of the Coristitution that the supremacy of the act of 
Congress, if in direct conflict with State legislation, becomes manifest." 

"The amendment does not require that the exercise of the power by 
Congress and by the States shall be coterminous, coextensive, and coinci- 
dent. The  power is coricurrent, that is, it  may be given different mani- 
festations directed to the accompliqhment of the same general purpose, 
prorided they are not in immediate and hostile collision one with the 
other. I n  instances of such collision the State legislation must yield. 
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"We are of opinion that the word 'concurrent' in  this connection 
means a power continuously existing for efficacious ends to be exerted in 
support of the main object of the amendment, and making contribution 
to-the same general aim according to the needs of the State, even though 
Congress also has exerted the power reposed in it by the amendment by 
enacting enforcing legislation operative throughout the extent of its 
territory. Legislation by the States need not be identical with that of 
Congress. I t  cannot authorize that which is forbidden by Congress. 
But the States need not denounce erery act committed within their 
boundaries which is included within the inhibition of the Volstead Act. 
nor provide the same penalties therefor. I t  is conceivable also that a 
State may forbid, under penalty, acts not prohibited by the act of Con- 
gress. Thc concurrent power of the States may differ in  means adopted, 
provided it is directed to the enforcement of the amendment. Legisla- 
tion by the several States approximately designed to enforce the absolute 
prohibition declared by the Eighteenth Amendment is not void or in- 
operatire simply bwause Congress in performance of the duty cast upon 
it by that amendment has defined and prohibited beverages, and has 
established regulations concerning them. State statutes, rationally 
adopted to putting into execution the inexorable mandate against the 
sale of intoxicating liquors for beverage contained in  section 1 of the 
amendment by different definitions, regulations and penalties from those 
contained in the Volstead Act, and not in conflict with the terms of the 
Volstead Act, but in harmony therewith are valid. Existing laws of 
that character are not suspended or superseded by the act of Congress. 
The fact that Congress has enacted legislation covering in general the 
field of national prohibition does not exclnd~ the  n p e m t i a ~  ef ~ ~ = r c = r i -  
ate State legislation directed to the enforcement by different means of 
prohibition within the territory of the State. 

"The power thus reserved to the States must be put forth in  aid of the 
enforcement and not for the obstruction of the dominant purpose of the 
amendment." 

The Court then discusses the power of the State under the amendment 
to enact legislation dealing with intoxicating liquors assuming that the 
view expressed as to the meaning of "concurrent power" may not be 
correct, and says: "The general principle as to the right of the States 
to exercise the power of effective legislation concerning subjects over 
which Congress also has power was stated in  these words (summarizing 
language of Mr. Justice Story i n  Houston v. Moore, 5 Wheat., 1, a t  49), 
i n  Gilmart u. Philadelphia, 3 Wall., 713, a t  730: 'The States may 
exercise concurrent independent power in  all cases but three: 1. Where 
the power is lodged exclusively i n  the Federal Constitution. 2. Where 
i t  is given to the United States and prohibited to the States. 3. Where 
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from the nature and subjects of the power, it  mnst necessarily be cser- 
cised by the Sat ional  Governmei~t.' " 

Then follows many illustratio~ls from dccided cases of the application 
of the principle that one may be guilty by t h ~  same act of a violation of 
a statute of the State and all act of Coiigress. and conclndes: 

"In our opinion the irresistible coiirlusion from these decisions is  that  
State legislation which in its practical operation is appropriate to en- 
force the chief aim of the Eighteenth Aln~endment,  and to make it more 
completely operative in all its amplitude is not suqxmded, superseded, 
set aside, or rer~dered irinpplicablr in its denouncen~ents by the Tolstead 
Act, in so f a r  as not incompatihlc thtrewith or in contravention of i ts  
provisions." 

The conclneions of the Court a re  satisfactor- to us, and applying 
them to the facts i n  the record, 77-e hold that  the defendant has been 
properly convicted on the count charging him with 1la1-ing liquor in  his  
possession for the purpose of sale, because the statute denouncing this as 
a crime is not in conflict with the amendment or the Volstead Act, and 
on the contrary, is i n  aid of and carries out the purpose of both. 

I t  is  not so clear that the conl-iction on the count for receiving more 
than one quart of liquor in fiftern days can be sustained, as the statute 
under which this  count is framed permits the possession of liquor in 
limited quantities for beverage purposes, which may conflict with the 
Volstead Act, but it is not necessary to decidr this question, as the verdict 
on the other count is sufficient to sustain the judgment. 8. u. Coleman, 
178 K. C. ,  760. 

N o  error. 

STATE v. OSCAR C. HODGES. 

(Filed 24 December, 1920.) 

Health-Cattle-Eradication of Ticks-Constitutional Law-Quarantine 
-Statutes. 

The regulation of a quarantine district laid off and enforced in pursuance 
of C. S., 4688 ( 3 )  and 4873, for the eradication of ticks on cattle under 
the authority of the commissioners of the county affected, and the State 
and Federal Departments of Agriculture, and also under the State and 
Federal inspections therein provided for, requiring those in the district to 
have their cattle dipped in a solution, and by methods furnished them, to 
get rid of the ticks on the cattle and prevent infection, is a reasonable and 
valid regulation. 

APPEAL by the State from Culvert, J., at November Term, 1920, of 
BEAUFORT. 
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The defendant was indicted for the riolation of the rules and regula- 
tions adopted by the State Board of Agriculture to prevent the infection 
of sound cattle from other cattle infected with tick fever and to cure 
those already infected. The complaint averred that the defendant in 
Washington Township in the county of Beaufort, "on or about 1 October, 
1920. unlawfully and willfully refused for. five days, after notice, and 
continues to fail and refuse, to dip certain of his cattle, to prevent the 
infection of cattle ticks, in vats prepared for said purpose, and contain- 
ing an iinproved solution, under and by regulation of, the Board of 
Agriculture of North Carolina, he being the owner and keeper of cattle 
and premises, and served with official notice of said regulation and quar- 
antine thereunto established and living in a territory and section of said 
Statr  and county wherein the work of tick eradication had been taken 
np;  quarantine including said county duly established by State and 
Federal agricultural authorities, and notice thereof duly proclaimed; 
in riolation of regulations of said department of agriculture, passed 
11 June, 1919, and contrary to Compiled Statutes, 4688 (3) and 4873." 

The defendant was tried before the recorder's court on this charge and 
upon appeal to the Superior Court the jury found by special verdict that 
the charge was true, and that by regulation 2, secs. 2, 3, 7, and 28 of the 
Korth Carolina Department of Agriculture, passed 11 June, 1919, the 
work of tick eradication in Beaufort County was taken up under the 
authority of the commissioners of said county, and of the State and 
Federal Departments of Agriculture, and an order was made that cattle 
infected with, or exposed to, cattle tick fever should be dipped by their 
owners at stated intervals; that vats containing approved solution for 
thiq pilrpnq~ nf ~ r~C l i~? . t i r ?~  ti& fex:or hnd heen prnridcd ix said territory 
and available to the defendant, who was the owner of cattle and premises 
in said territory and available to said vats, and though due notice had 
been given him as prescribed by regulation, he had refused and failed 
to dip his cattle. 

Upon said special verdict the court was of the opinion that the defend- 
ant was not guilty, and judgment was entered accordingly. Appeal 
by State. 

Aftorney-General Nanning and rlssistant Attorney-General Nash for 
the State. 

S o  counsel contra. 

CLARK, C. J. C. S., 4688 (3),  provides that the commissioner and 
Board of Agriculture shall have authority to make "investigations 
adapted to promote the improvement of milk and beef cattle, and special 
investigations relating to the diseases of cattle and other domestic ani- 



3. C.] FALL TERM, 1920. 753 

malq, . . . and shall have power in  such cases to quarantine the 
infected animals and to regulate the transportation of stock in this State, 
or from one section of i t  to another, and may cob'perate with the U .  S. 
Dcpar fment of Agriculture i n  establishing and maintaining cattle dis- 
tricfs or quarantine lines to prevent the infection of cattle from splenic 
or Spanish fever. Any person willfully violating such regulations shall 
b~ liable to a civil action to any person injured, and for any and all 
damages resulting from such conduct, and shall also be guilty of a mis- 
d~nleanor." 

The validity of such statute conferring power on the Board of Agricul- 
ture to make regulations vithin the purview of this section was upheld 
in S. v. R. R.. 141 N. C.. 546, and S .  v. Garner, 158 S. C., 630. The 
L~+lature  can authorize municipalities to require persons to be racci- 
nated. S. c. Hay, 126 N. C., 999;  Norgan v. Stewart, 144 N. C., 424, 
and in other matters, 8. v. Beacham, 125 N.  C., 652; and in many other 
instances. Shelby c. Po~rrr  Co., 153 3. C., 196; Durham c. Cotton 
JIills, 141 N.  C., 615; and many other cases. A fortiori the power to 
make regulations can be confided to a State administrative board. 

C. S., 4873, provides that upon proclamation being made of a quaran- 
tine. "The Commissioner of Agriculture shall have poxTer to make rules 
and regulations to make effective the proclamation, and  to stamp out 
such infectious or contagious diseases as may break out among the live- 
stock i n  this State." 

By virtue of the authority, the State Board of Agriculture passed the 
regulations in question. Regulation No. 2, section 2, requires the State 
Veterinarian to cotiperate with the U. S. Department of Agriculture in  
the eradication of the fever tick, and the Commissioner of Agriculture 
v a s  authorized to appoint inspectors to work under inspectors of the 
U. S. Department of Agriculture and the State Veterinarian. 

Section 3 provides that the work of tick eradication shall be taken up 
in  any county when the Commissioner of Agriculture deems i t  wise and 
best. and shall issue notice to that effect. 

Section 7 provides: "When an owner or keeper of cattle and premises 
is served with official notice of quarantine, said cattle shall be properly 
and thoroughly disinfected by him regularly every 12 or 14 days under 
supervision of the State Veterinarian or a duly authorized quarantine 
inspector in an approved dipping solution until such a time as i t  is ascer- 
tained by a regular official inspection that the cattle and premises are  
free from ticks and notice of such has been given by the quarantine 
inspector. I f  the owner or keeper of cattle fails within 5 days after 
notice to adopt the recognized and approved methods of disinfecting 
cattle established in the county he shall be liable for prosecution for 
each offense." 

48-180 
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"Section 28. The annual order of the U. S. Department of Apicul- 
ture, and amendment, naming the counties in North Carolina which are 
in quarantine on account of the cattle tick (Margaropous annulatus), 
is hereby adopted and approved, and in addition to these counties, those 
counties which the Commissioner of Agriculture may deem necessary 
are hereby declared under State quarantine." The county of Beaufort 
was one of these counties. 

The facts found in  the special verdict placed beyond question the 
violation of the above regulations, and specially section 7, which is set 
out in  full, nor is there any question under the above quoted decisions 
of this Court that the General Assembly could delegate the power to 
make such regulations upon the Board of Agriculture. The only ques- 
tion presented is whether the statute authorized such regulation. We 
think i t  did. C. S., 4688 (3) ,  provides that the State Board of Agricul- 
ture "may cooperate with the U. S. Department of Agriculture i n  estab- 
lishing and maintaining cattle districts and quarantine lines." Thc- 
board has accordingly, in cooperation with the U. S. Department of 
Agriculture, established Beaufort County as a cattle district within the 
quarantine lines for the purpose of disinfection. The method of disin- 
fection is that prescribed by the United States authorities, and the work 
is being done in  "cooperation" with them. 

C. S., 4873, has giren the Commissioner of Agriculture the power to 
make rules and regulations "to stamp out such infectious or contagious 
diseases as may break out among the livestock of this State." Section 7, 
above set out, is in  pursuance thereof, and, authorized by the above 
statutes, any violation thereof is a misdemeanor under the terms of the 
-L..L--L- 
U b d b U L C .  

The eradication of the cattle tick is a matter of national importance, 
and especially to the South, for beyond a certain isothermal line running 
through northern Virginia and thence through the mountains of western 
North Carolina, and then northwesterly again, the cattle ticks are de- 
stroyed by the winter freezes. The Federal Government has spent vast 
sums of money, in  cooperation with smaller sums contributed by this and 
other States in  which, by reason of the milder winters, the tick pest is 
p renn ia l  except where i t  has been eradicated by the action of the State 
and Federal Governments. Already many States have been rendered 
absolutely free from the pest, and the Federal statutes control the ship- 
ping or the passing of cattle from those parts of any State not yet free 
from the pest into the other parts of the Union. The map on next page 
shows (dotted line) where the' quarantine line between the free and 
infected districts stood in 1906. The shaded portion shows where it now 
stands, having by the gradual action of the State and the Federal Gov- 
ernments been pushed eastward until only 21  counties in North Carolina 
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remain in the infested district, most of them being small counties in 
area, and even beyond the quarantine line of 1920, one county (Pasquo- 
tank) is already freed. The work of pushing the line eastward and 
freeing those counties is being pressed in sereral counties, among them 
the county of Beaufort, in which the defendant claims the right to halt 
the State and Federal Governments in this great work which is doing 
so much for the benefit of agriculture, as well as the stock-raising 
interests. 

The cattle tick is being stamped out in the South, in  which alone any 
infested districts still remain. Indeed, it may be said that good livestock 
is the basis of good farming. When there is no manure with which to 
enrich the soil, the farmer must depend upon one or two cash crops. 
With tick-infested cattle the result is much the same, for scrubs do not 
turn into beef and milk to the same extent as graded stock, and they 
cannot be shipped across the line for any purpose whatever, for sale, or 
otherwise, into tick-free territory, which now embraces nine-tenths of 
the whole country. 

There is no known method that will free any territory of ticks except 
that of dipping in the manner and with the material prescribed by the 
U. S. Department of Agriculture, which furnishes trained men to super- 
vise the dipping of cattle, without charge. Under such trained super- 
vision there is no danger of injury to cattle. The cost of the dipping 
vat for the neighborhood is estimated at  from $40 to $50, and the cost 
of material used in preparing the bath is less than 5 cents a season for  
each head of cattle dipped. The United States authorities estimate in 
their ef&in! rnpnrt~ thnt thC infected port. nf t" eCouth ~ 5 "  :this 
section $50,000,000 annually. 

The work that has already been done will be in vain unless i t  is pushed 
to completion, for the Government reports show that each tick, as i t  
drops off the animal when full of blood, is also full of eggs, of which i t  
lays from 3,000 to 5,000 on the ground. These, when hatched, lay in 
the grass and weeds ready to board the first animal that comes along. 
The Government estimates that dipping makes even a tick-infested steel- 
worth from $5 to $10 more. The effect of the tick pest upon the cows 
is still worse, as i t  reduces the flow of milk 42 per cent-a loss of $30 
per cow per year. The above data is taken from the official reports 
issued by the United States Government, which has spent far  more in 
this State for this purpose than the State itself. 

The prosecution of the work, until the utter and final elimination of 
the pest is necessary, for if this destruction is stayed i t  will return and 
again occupy the territory which has been freed already at Government 
expense to the benefit to the whole country. 
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From 1906, when this cooperative work was first undertaken, to 
1 December, 1920, a total of 510,091 square miles was released from 
Federal quarantine which had been established to control the situation, 
and in  considerable additional area the work was well under way. 

A Swim Through the Arsenical Dipping Vat  and the Cattle Are 
Freed From Blood-sucking Ticks 

I n  view of public policy evinced by Federal and State legislation, and 
the great benefit that has resulted, the Court should give a wise and lib- 
eral construction to the rules and regulations for the eradication pre- 
scribed under the statute by the boards of agriculture. The tick is to 
stock what the hookworm is to children. We think the above regulations 
are reasonable and well within the intent and purport of the statute. 
The presumption, if any, is  that administrative regulations are valid. 
The burden is on the State to prove a violation thereof, but that is not 
denied, and is found as a fact. 

Reversed. 
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1. ActiowiVenue-Pa~tics-Interest in Lapzds-Cities-Ciorpmations~ 
Konresidents.-A suit to set aside a deed of trust for lands, and to 
establish a prior lien thereon in plaintiff's favor, involves a n  estate or 
interest therein, within the intent and meaning of our statute, Rev., 
419, requiring that the venue of such action shall be in the county 
wherein the land is situated, and where both plaintiff and defendant 
are  corporations, nonresident of the State, an action brought in  a dif- 
ferent county from the situs of the property, wherein neither has 
property, nor conduct its business, the case falls within the intent 
and meaning of Rer., 423 and 421; and upon a proper motion aptly 
made, is  removable to the Superior Court of the county wherein the 
land is situated, and the cause of action arose. Lumber Co. v. Lum- 
ber Co., 12. 

'2. Actions-Venue-Estates- Contingent Interests-Sales-Statutes-Dis- 
missadContingencies.-Where lands affected with contingent inter- 
ests a re  ordered sold by the court under the provisions of Rev., 1590, 
the court will afford a complete remedy in the proceeding against one 
buying under i ts  decree, upon motion in the cause, and where the 
purchaser does not comply with the terms of sale upon the ground 
of defective title, an independent action, brought in  a different county 
to compel him to do so, will be dismissed by the court ex mero motu, 
and the independent action, having been brought in  another county, 
cannot be treated as a motion in the original cause. This is  especially 
true in  proceedings pf this character, where the court, under the pro- 
visions of the statute, directs the investment of the funds. Ch. 259, 
Laws 1919. Semble, under the facts of this case the purchaser would 
acquire a good title to the locus in  quo upon paying the purchase price 
as  the law directs. Crawford v. Allen, 245. 

3. Actions-Stall Bonds-Principal and Surety.-The plaintiff may recover 
against the prin,lpal and surety on defendant's bond given to stay 
execution, in accordance with the express covenant required by the 
statute. Barnhardt c. D ~ u g  Co., 436. 

.ACTUS DEI. See ' ~ e ~ l i ~ e n c e ,  13. 

ADMISSIONS. See Bills and Notes, 2 ; Courts, 16 ; Evidence, 4 ; Subornation 
of Perjury, 4 ; Trespass, 2 ; Instructions, 9, 14, 15 ; Officers, 2, 4 ; Crimi- 
nal Law, 3. 

.ADVERSE POSSESSION. See Deeds and Conveyances, 5 ;  Municipal corpora- 
tions, l, 8, 11; Limitation of Actions, 2. 

.ADVERSE USER. See Appeal and Error, 11. 
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1. Appeal and Error-Inspection of Paper.3-Judgments-Orders-Find- 
i n g  of Facts-Presumptiolas--Statutes-Partnership.-In a n  action by 
a partner for the dissolution of the partnership and accounting against 
the managing partner, charging him with fraud, it will be assumed 
on appeal from an order of the Superior Court, judge for a n  inspec- 
tion and production of papers, etc., in  the possession of the defendant, 
Rev., 1655, 1657, that the judge found such facts a s  were sufficient to 
support his ruling, in the absence of any written finding, and he was 
not requested by the appellant to find the facts. Leroy v. Saliba, 15. 

2. Same-Evidence-Pru?crl.--There must be some evidence upon which the 
trial court bases its order for the inspection and production of papers, 
etc., in an action to dissolre a partnership, Rev., 1656, 1657; but alle- 
gations in an affidavit that  the plaintiff had received certain checks 
from the managing partner of a firm, in which he was a partner, fo r  
his share of the partnership profits, which had been paid, and t h e  
contents were then unknown to him, and that they related to the 
merits of the action, are  sufficient when there a re  allegations that  
the managing partner had committed fraud in the conduct of the 
partnership affairs and intended to depart from the State and remove 
his property and effects therefrom for the purpose of defrauding and 
defeating his creditors. Ibid. 

3. Appeal and Error-E~ceptio~zs-BTief- RfcZe of Court.-The Court will 
dismiss the appellant's case when she fails to assign error a s  required 
by Rules 19, 20, and 21, and fails to file brief reqdired by Rule 34. In  
r e  Bailey, 30. 

4. Appeal and Error-Objections and Exceptions-Letters-Contents- 
Records. -Where the contents of letters introduced on the trial do 
not appear on appeal an exception thereto cannot be sustained on ap- 
peal. Ibid. 

5. Appeal and Error-1Yills-Devisnvit Vel Non--Instructions-Harmless 
Error.-Where two paper-writings, each purporting to be a will, are, 
by consent, passed upon together on the trial of devisavit vel non, and  
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neither one sustained, a n  exception to the charge that if both were 
properly esecuted, etc., +he latter would prerail, becomes immaterial. 
Ibid. 

6. Appeal and Error-Justices' Courts-Supreme Courts-Docketing Case 
-Laches--Attorneys and Cliel~t-Statutes-Courts.--Defendant a p  
pealed from a judgment of a justice of the peace rendered upon con- 
dition that plaintiff produce certain receipts, which he did in  a few 
days, the appeal being conditioned upon the rendition of the judg- 
ment. The judgment was docketed in the Superior Court;  nineteen 
days after the signing of the judgment, and eleven days after it was 
docketed in the Superior Court, a t t rm of court was held for the 
county, and another several months thereafter; but the appeal had 
notthen been docketed, and thereafter the plaintiff had esecutionissued, 
and defendant moved and obtained a writ of rwordari, without notice: 
Held, the writ was improvidently granted, and plaintiff's motion to 
dismiss should hare been granted. Rev., 1492. Held further, the 
defendant's laches, in failing to perfect his appeal, was perqonal to 
him, and he could not be relieved by imputing it  to his attorney. Bar- 
gain House r .  Jefferson, 32. 

7. -4ppeal nnrl Errot--l1rstructio11s-Objcctiol,9 nnd  Exceptions-R~cord- 
Statutes.--Errors in the charge of the court, or in granting or refus- 
ing to grant prayers for instruction, <hall be deemed escepted to with- 
out the filing of any formal objections, if specifically raised and prop- 
erly presented in the case on appeal. prepared and tendered in apt  
time: and nhen e~ceptionc, are  taken they should be considered and 
passed upon by the trial court, and upon being overruled, made to 
appear in  the record on tlie appeal to tlie Supreme Court. Concoli- 
dated Statutes, sees. 643, 6-11, 6-10, 590; Rev., 501, 590, 554 Paul 1;. 
bur to?^, 45. 

8. Barne-Apperrrancc After V ~ ~ ~ ~ C ~ - P ~ C ~ ( ~ ~ ~ L ~ S - J ~ L ( I : I ~ ~ Z C ~ Z ~ ~ ~ - P ~ O  C O ~ L -  
fcsso.-Where one of the defendants in an action appears for the first 
time after a verdict adverse to himself alone, not having filed an 
answer, and specifically excepts to the charge of tlie court, he is  
entitled to have the trial judge Dabs upon his elceptionc, and, upon 
their being overruled. to have them incorporated in hi3 case on appeal 
to the Supreme Court, when he has perfected it  according to law, and 
i t  is reversible error for the trial court to decree that tlie allegations 
of the complaint be taken pro eoxfcvso against him, and refuse to con- 
cider his exceptions to the charge, and confine him to liii exceptions 
to the overruling his demurrer to the complaint and the overruling 
of his motion for judgment won obstn?zte z-ered?cto. Ihid. 

9. Same-Certiorari-Procedure.-Where tlie trial court erroneously re- 
fuses to consider appellant's exceptions to the charge; and in refusing 
to permit them to be incorporated in the case on appeal, a writ of 
eerttorari will issue from the Supreme Court, directing the trial judge 
to restate the case on appeal so as  to set forth these exceptions, and so 
much of the charge as  may be required to show their true significance, 
and enable the Supreme Court to properly pass on their merits. Ibid. 

10. Appeal and Error-Issue Set Aside-E'raymentary AppeaGFinal Judg-  
ment.-Where, in  his discretion, the trial judge has set aside the ver- 
dict on a determinative issue of several issues submitted to the jury, 
and given the several parties lieve to amend the pleadings upon which 
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APPEAL AND ERROR-Cantinued. 
to try the issuable matters, a n  appeal from his action is a fragmen- 
tary one, and not revierable until final judgment has been obtained. 
Thomas v. Carteret, 109. 

11. ilppeal and Error- Outlet to Landn-Advcrse User-Eoidcnce-Title- 
Damages-Prejudicial Error.--Where the plaintiff's testimony tends 
to show title by sufficient adverse user to a way across defendant's 
land to his farm, it  is  reversible error for the trial judge to admit 
evidence in defendant's behalf a s  to the damages caused him by the 
location of this outlet, and that he had opened another for the plain- 
tiff's use, these being collateral matters to the question of the title 
set up, and irrevelant, incompetent, and calculated to mislead the 
jury, to the plaintiff's prejudice. ~S'inith v. Jackson, 115. 

12. Agpeal and Error-Judgments--Firc.~ - Danmqes - Evidence.-When 
the trial judge has erroneously calculated the fire damage to plain- 
tiff's land by multiplying the damage per acre, found hy the verdict, 
the number of acres not being admitted nor found by the verdict, the 
question as  to whether the judgment should have heen based upon 
other evidence of a different acreage, without motion therefor, is  not 
presented on appeal. McRae v. R. R., 223. 

13. Appeal and Error-Harmless Error-In.structions-E;z'prc.~~9ion of Opin- 
ion.-An excerpt from the instructions of the court to the jury, in  
effect, that the one party had offered eridence on the iuwe to support 
hi\ contentions, and the other, evidence "which he cays" s u p p a t s  his 
contention, though objectionable as  the expression of an opinion, will 
be regarded a s  harmless when, construing the charge as  a whole, the 
jury must hare correctly understood the law. Neal v. Yates, 266. 

14. Appeal and Error-Objections and flxceptions-Ewidelzce-Pleadings- 
S e ~ c r a l  Causes of Action-Actions.-Where, in an action to recover 
damages of a pullman company, the plaintiff alleges two causes of 
action, though in one section of the complaint, one a s  the defendant's 
t + I .  f & 1 L 1 ---- -- --.---- L1 --- ------- I~ -a&. I. A uL.aLUA~J A r l ~ l ~ l l l ~  LV O C l l  A L L 1  2 I U  V V  Cl I C J C l  V nLIVU W U C U  

he had i t  for sale a t  the time, and the other, that his conduct towards 
her then was wantonly rude and insulting, and there was evidence 
to sustain either one, a general motion to nonsuit directed to both 
causes of action, is properly denied. Lanier z.. Pullman Co., 407. 

15. Appeal and Error-Objections and E'xceptions-Instructions.-Where 
the charge of the court, generally objected to, requires the applica- 
tion of more than one principle of law, it will not be held for rever- 
sible error, on appeal, that one of them. was erroneous if the other 
was not so. Zbid. 

16. Appeal and Error-Assignments of Error  - Inatructions - Objections 
and Exceptions.-Assignments of error must be based upon a n  excep  
tion duly taken, and a n  exception to the charge, not appearing in the 
record on appeal, will not be considered. Zbid. 

17. Appeal and Error--Evide?tce-Superior Court-Discretion.-The Su- 
preme Court, on appeal, may not pass upon the weight or credibility 
of the evidence introduced on the trial of an action, and will not dis- 
turb the judgment appealed from where there is evidence to support it, 
except for errors of law under exceptions properly taken and presented. 
Bernhardt v .  Drug Co., 436. 



APPEAL AXD ERROR-Con ti~ifced. 
18. -4 ppeal and Error- 4 sszqnrnei7ts of Error-Objcctfon s and Exceptions- 

l fo t~o~~c-Dfcn~~ssnT--~In  assiqnment of error cannot hare the effect 
of creating or enlarging an e~cept ion taken on the trial, and in mak- 
ing them the appellant after defiberation only qelectq such of the 
exceptions taken upon the course of the trial as  he then relies upon 
and clesireq to preient to tlie Supreme Court, on appeal; and where 
there are no exceptions in the record ai: a basis for the assignments of 
error, a motion to affirm the judzment appealed from will be allowed. 
Doyer c Ju?rcll ,  479 

19. Appeal a?zd Erro7-I<cfcrc?icc-Objcctio?zs ant1 Exreptions.-On appeal 
from a judgmerit upon the report of a referee, the appellant must 
point out the alleged errors by specific exceptions to the findings of 
factc and conclueions of lam7, in apt time, and they will not be con- 
qidered when taken for the firct time in the Supreme Court on appeal. 
Ibid. 

20. Slppeal and B~-ro~~-Rcfc~eiirc-Ecidc~~re~-Fin~lings of fact by the Supe- 
rior Court judge upon the report of a referee are binding upon the 
Supreme Court on appeal. when supported by evidence. Ibid. 

21. lip~pccrl and Er ror -0b~e~t iom and Erreptioibs-Reference-Judgments. 
-Esception on appeal that the trial judge did not consider the evi- 
dence in paicin:: upnn the exceptions to the report of the referee, can- 
not be conwlered nhen contradictory of tlw judgment stating he had 
done io. Ibid 

22. Appeal cc?lrl Error-I<cfwo~ce-P1cndi11q.s-.inzrndmc?ats - Fiwlings.- 
Exception of the action of the trial judge in rtriking out amendments 
to 1)leading.s alloned by tlie referee becomes immaterial on appeal 
 hen the facts so alleged h a w  been found adversely to the appellant, 
on supporting evidence. Ibirl. 

23. Alppeal and Error-Sc~liqclzce-Objections and Exceptions-Imtruc- 
tioils-Requests.-\There an instruction to the jury upon the meas- 
ure of damages recoverable for a negligent personal injury, resulting 
in a diminution of earning power, is  not inherently erroneous, i t  will 
not be held aq such on appeal for not being sufficiently explicit, in  the 
absence of a correct request for special inctruction stating the appel- 
lant's r i en .  Hfl l  c. R. R.. 490. 

24. Appeal and E~-ro~Rccord--Fiiid~if~s-Judqnte1~ts-3lotions.-In pass- 
ing uIMn an appeal from tlie refusal of the Superior Court judge to 
set aside a judgment, his finding that the motion was solely based upon 
excusable neglect will preclude t h ~  further ground that the judgment 
was not regularly entered. Shepherd c. Shepherd, 494. 

25. Appeal aizrl Error-Objections aizd Exceptions-Judgmmts-Xotions- 
l rwyular  .Jztd~ine?zts-E~.idcnce-Findinl/s.-Exception to the refusal 
of tlie Superior Court judge to consider the evidence on a motion to 
set aside a judgment, relating to its having been irregularly entered, 
or to grant the motion on that ground, should be taken a t  that time, 
with request that the judge find the necessary facts. Ibid. 

26. Appeal arfrl Er i -~r -~ l . s s igr f~~zc~~ t s  of Error-E~ceptions-~4ttomey and 
Client.-It ic necessary that assignments of error be based upon excep- 
tions duly taken and in apt time, which it  is the duty of appellant's 
attorneys to do, and an assignment of error not based upon an excep- 
tion will not be considered on appeal. Ibid. 
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APPEAL AND ERROR--Continued. 
27. Appeal and Err~r~Divorce-Courts-Contempt-Judgments-Orders- 

Rvidence.-Where there is  no exception to the form of a n  order of 
court adjudging the defendant in contempt, or as  for contempt i n  
resisting a judgment, in  an action wherein a n  absolute divorce has 
been granted the wife with the award to her of the children of the 
marriage, nor to the sufficiency of the findings to sustain the judgment, 
the action of the trial judge will not be disturbed on appeal when 
there is  any evidence to support it. Flack v. Plack, 594. 

28. Appeal and Error-Findings-Depositior~s-Evidence.-The findings of 
the trial judge that a witness, testifying by deposition, was sick and 
unable to attend court, and had been duly served with subpoena, a r e  
conclusive on appeal, where there is evidence to support them and the 
deposition was properly admitted in evidence. McMahan v. Spruce 
Co., 637. 

29. Appeal and Brror-Instructions-Contentio?zs-Objectis and Excep- 
tions.-Objection to an alleged misstatement by the judge of the con- 
tention of a party should be made promptly in order to be available 
by exception on appeal. Ibid. 

30. Appeal and Error  -Failure to Docket AppeadSecond Term-Dismissal 
-Motion-Rules of Court.-The requirement of Supreme Court Rule 
17, that the appellee mag docket the certificate and, on motion, have 
the case dismissed. if not docketed by the appellant in  time to be 
heard a t  the call of the district a t  the term of the Supreme Court next 
ensuing that of the trial, applies only to that term; and where the 
appellant has docketed his case after that term the case will, on mo- 
tion, be dismissed a t  the following term of the Supreme Court (Rules 
6 and 16),  and the failure of the appellee to have previously moved 
to dismiss is not a waiver of his right. Howard v. Speight, 653. 

31. Appeal and Errol--Docketing Transcript-Appeal Dismissed-Rules of 
Court-Dismissal-It is  the personal duty of appellant to see that  
the transcript of his appeal is docketed seven days before beginning 
*&,A "-1, -* A,.,, ,,.-,*-L -2 *L - -7.-L.. - A  - 
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belongs, etc., Rule 5,  which neglect of counsel or delay of the clerk of 
the Superior Court will not excuse ; and no later time is  given because 
two districts a r e  heard i n  one week. Carroll v. Yfg. Co., 660. 

32. Appeal and Error-Harmless h'rror-Evidence.-The rejection of evi- 
dence having some tendency to show cordial relations between the tes- 
tatrix and her son, is a t  most but harmless error when this relation 
is  not controverted, and there is plenary evidence tending to establish 
i t  a s  a fact. I n  re  Morgan, 666. 

33. Appeal and Error-Objections and Erccptions-Evidence-Motions- 
Nonsuit-Instructions.-The question of the sufficiency of the evi- 
dence to sustain a verdict against the defendant in  a n  action against 
a register of deeds for wrongfully issuing a marriage license, should 
be raised by a motion to nonsuit or a proper prayer for instruction, 
for i t  to be considered on appeal. Rurcham v. Wolfe, 672. 

34. Appeal and Error-Objections and ExceptW-Instructions-Omis- 
sions-Special Requests.-Exception that  the court did not charge 
the jury i n  a particular way or omit to give a special instruction on 
the evidence must be the refusal to give a proper prayer therefor. 
S. v. Willoug7bby, 676. 
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APPEAL ASD ERROR-Con t i ~ l u e d .  

35. Appeal and Error-Oficers-PubTic Once-Removal from Oflce-Find- 
ings-E~idence-Ptati~fes.-An appeal from the judgment of the Supe- 
rior Court judge that a prosecuting attorney be removed for ''willful 
misconduct or maladministration in office," etc., is  upon questions of 
law and legal inference. if justified by the findings of facts supported 
by evidence, Constitution, Art. TI, see. 8 ;  and the appeal is  allowed by 
C. S., 638. S. 1;. Hamnze, 684. 

36. Appeal and Error-Dockcti+zg-Dis?nissul-Rules of '~ourt.-AII appeal 
to the Supreme Court from a judgment rendered prior to the com- 
mencement of a term thereof, must be docketed a t  the nest succeeding 
term, or, on motion, i t  will be dismissed. Rule 5. S. v. Ward. 693. 

37. Appeal and Error-Objections and Exceptions-E~idetcce-AI-gunretzt.- 
An exception to eridence not taken until the case on appeal to the 
Supreme Court was cerved, will not be considered: as  also to the 
course of the argument, if not taken in apt  time. Ibid. 

38. Appeal and Error-Hnrnbless Error-Ecidc1lce-Segligelzce-d1~tomo- 
biles.-The statement of a nitness that,  in his opinion, the defendant 
tried for criminal negligence while driring an automobile, which has 
caused injury, on the ~ t r e e t ,  to a pedeitrian endearoring to cross it ,  
was unskillful in llxnclling the automobile. if erroneously admitted, 
is  harmless, when i t  appears from all the eridence in the case that 
this was indisputably the fact. Sen~blc, the testimony of the witness 
in this case \\-as competent as "a shorthand statement of a fact." 
S. v. Grag, 698. 

39. Bnpeal and Error-Trit~resscs-Expert.p-Cor11.fs-I.'s-Tle And- 
ings of fact by the trial judge, upon evidence, as to whether a wit- 
ness is an expert or not, is not reriemahle on appeal. Ibid. 

40. Appeal and Error-El;idc+zcc-Jfattcrs of Laze.-Only errors of law can 
be considered on apl~eal to the Supreme Court, and the judgment of 
the Superior Court ~ 1 1 1  not be diqturbed nhen there is sufficient eri- 
dence to support the verdict, upon en exception relating to its weight 
and credibility. 8. c. Brewtr, 716. 

41. Appeal and Error-Record-Ste~zograpIler's Sotes-1nstructio)~s-Con- 
stitutiotzal Lam-A certificate by a stenographer of his notes taken 
on the trial of a case, set out in the record, on appeal, is  no part 
thereof, and its variance with the judge's charge, set r ~ u t  in the case 
settled on appeal, cannot affect i t ,  for the judge, alone, under the pro- 
visions of our Constitution, can settle the case. 8. c. Shemwell, 719. 

42. Appeal and Error-Objections and Exceptio?es-Brief-,Pssignrnents of 
Error.-The appellant must set out and discuss in his brief the e s c e p  
tions he relies on, and his request, in his brief, that  the Supreme Court 
consider all the exceptions set out in  the record is not a compliance 
with the rule. X. v. Henderson, 735. 

APPEARANCE. See A p p a l  and Error, 8 ;  Motions, 1; Courts, 17. 

ARBITRATION. 
1. Arbitration-Potice-Evidence-Right of Party-Invalid Award.-A 

party to an agreement to arbitrate a controversy wherein a third per- 
son shall be called in in case of disagreement of the two selected by 
the parties, is entitled to notice of the disagreement and the selection 
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of the third person, and to introduce his evidence; and where he has 
been deprived of this right the award will be invalid. Starr  v. 
O'Quintz, 92. 

2. Same-Trial by dtir?/.-When an arbitration has been entered upon by 
the parties to a controrersy, and the award arrived a t  is declared 
invalid by the court, a party thereto may not rightfully demand that  
the matter be referred to the arbitrators for their action, or complain 
of the trial by jury. Ibid. 

3. Same-fizidence-L)eclarations.-A statement filed by a party before 
arbitrators as  to the amount of his damages is  but his own unsworn 
declaration or statement on a trial by jury, in  the Superior Court, 
where the controversy is being tried after the award has been declared 
invalid, when offered as  substantive evidence alone, and i ts  admission 
as  such is reversible error. Ibid. 

RBITRATION ASD ATT'ARD 
1. -41-1)ifratioiz un(Z .Itcard-lrbitrators-A7ame(l in Alternative-Fraud.- 

Where, under a writing agreeing that I., C., or N., go upon the land 
and locate and establish the dividing line in dispute between the par- 
ties, the submission to arbitrate is  to any one of the three designated 
lrersonr ; and where one of them acts, going upon the land for the pur- 
pose, with the parties to the agreement, and with their acquiescence 
establishes the line, they are concluded by the award so made, in the 
absence of fraud, irregularity, or conduct upon the part of the arbitra- 
tor which will avoid the award. Hemphill .L;. Gaither, 604. 

2. A'ame-Burden of Proof-Evidmzce-Instructi0qzs.-The burden of proof 
is  on the defendant in the action to show fraud in an award set up i n  
the complaint, and, upon conflicting evidence, a peremptory instruction 
thereon to answer the issue a s  to the plaintiff's being estopped in his 
favor, is  reversible error. IMd. 

ARGUNEXTS. See Appeal and Error, 37. 

ARREST O F  JUDGMENT. 
An-cst of J~~tlgmetzt-budgmer~ts-Indictment-C'riminal Law-The defect 

in an indictment must appear upon the face of the bill, and 
the objection that  the proof did not conform thereto is not a ground for 
arresting the judgment. S. v. Chambers, 705. 

ASSAULT. See Husband and Wife, 4. 

ASSAULT WITH INTENT TO KILL. See Criminal Law, 15, 16. 

ASSIGNMENT. See Judgments, 14, 16;  Principal and Surety, 4 ;  Appeal and 
error, 42. 

ASSIGNME" OF ERROR. See Appeal and Error, 16, 18, 26. 

ATTACHMENT. See Courts, 18. 
1. Attachmmtt-Insol~ent Corporations-Evidence-Fraud-Insolvency.- 

Allegations in  alfidavits for attachment against a n  insolvent corpora- 
tion's property, that executions had been issued against it, and that  
i t  had failed to make use of a small piece of i ts  land, and not paid 
the taxes thereon; or that its president claimed this land, or its pro-- 
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ATTACHMEST-Continued. 
ceeds is  in<ufficient upon the question of f raud of the corporation. for  
the  granting of the warrant.  Bnilli c. Cotton Factory. 128. 

2. Attachment-Libel and Slnndcr--Rln~der- 1 ~ j n r y  to Persoit-Statutes. 
-The security of a person's good name and reputation is  within his 
personal rights a s  a citizen, and slander thereof is  an  injury to h is  per- 
son. and will sustain a proceeding for an  attachment within the intent 
and ~nean ing  of Rev., 728 ( 4 ) ,  a s  an  "injury to the  Wrson by ................ 
wrongful act." Tiadrtle 1 ' .  Ritbn?rl;s, 153. 

3. Snmc-History of Lc~i.slntioi~.--A history of the statute providing for 
the. wri t  of attachment and the various amendments to the  same. 
('ode of 18G8, Fee. 197; Code of 1883, see. 347: La\vs of 1893, ch. 77, 
shows that  the present statute i s  i n  full support of the above position, 
and objection that  i t  i s  but a return to legislation existing under 
the Code of 1856, cah. 7, sec. 16, granting the writ  for injuries only to 
"proper person :mtl property." is  untenable. Webb r .  Bottler, 50 
S. C., 36'2, cited, clistinguished and nl~pliecl. Ibitl. 

4. -4 tfrtch?ncnt-Fzrnrls-O~c.ncr,ship-li~tcrcci~ors.-It i s  erroneous for the 
trial  judge to vacate a n  attachment regularly issued and levied on 
the funds in a recitlent bank claimed by the plaintiff to belong to i t s  
nonreqident debtor, but paid upon a d ra f t  drawn to the order of a 
foreign bank, without having determined the issue a s  to the owner- 
shil) of the funds attached, if the  question had been properly raised 
by the interpleading of the foreign bank. Pnfrick 1;. Baker, 588. 

5. Sa~nc-Sonrcsirlcnts-Ro?ttls--Actio?z.-The court, under the facts i n  
thic rase,  having vacated an  attachment on the funds in a local bank 
derived from the payment of a d ra f t  made payable to the order of a 
foreign bank, all  l~eing parties to the action, wherein attachment was 
levied on the funds alleged to have belonged to the other defendant 
in a n  action for breach of contract without the determination of the 
issue a s  to ownership of the funds, and having directed tha t  the 
funds be paid to the foreign bank upon i t s  giving hond: Held,  should 
the issue arise,  and be determined in  the plaintiff's favor, and the  
funds paid a s  allowed by the judgment, the plaintiff has  a right of 
action on the bond required to be given by the resident bank in  lieu 
of the funds held by i t ,  which were released. I b i d .  

ATTORKEY AND CLIENT. See Appeal and Error,  6, 26;  Divorce, 5, 1. 

AUCTION. See Contracts, 9 ;  Sales, 2. 

AUTOMOBILES. See ~ h p l o y e r  and Employee, 9 ; Railroads, 2 ; E r i d e ~ ~ c e .  17 ; 
Statutes, 4, 6 ;  Taxation, 1 ; Appeal and Error,  38;  Criminal Law, 6, 10. 

AVOIDANCE. See Estates,  11. 

AWARD. See Arbitration, 1 

BAGGAGE. See Carriers of Goods, 2 ;  Carriers of Passengers, 2. 

BAILMENT. See Carriers of Goods, 2. 

BALLOT. See Constitutional Law, 2 ; Schools, 2. 

BENEFICIARIES. See Wills, 1 2 ;  Principal and Surety, 7. 
4!3-180 
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BILLS ANI) KOTES. See Husband and Wife; Principal and Surety, 1, 2, 3. 
1. Billx and Sote.7-Lont Collato'al-Truxtx ancl Trustees-Right of Ac- 

fion-dud{jrnmfs-Rigltfs of Pledgor-Sote.7.-Defendant gave its re- 
newal notw to plaintiff for the purchase of shares of stock in a bank- 
ing corporation, endorsed by its agent and with the consent of all par- 
ties concerned escept the plaintiff. The shares were placed in the hands 
of a trustee to be delivered to the endorser, the defendant's agent, 
upon the payment of the note they secured. The shares of stock were 
misplaced or lost hy the trustees, and i t  was Held, not to be required 
that the l~laintiff produce the shares of stock before her right of 
action accrued on the past due note, she not being chargeable with, 
or in default for, the loss of the shares: and a judgment requiring 
the plaintiff to give sufficient indemnifying bond, both to the defendant 
and the bank, upon the payment by the defendant of the note and 
retaining the cause for the plaintiff to take such other steps as  she 
may be advised upon the nonpayment of the note, is a proper one. 
Powell c. Terminal Co., 17. 

2. Bills ant1 Sotcn E1~t7orser-.4dmin.~ior~~-,Z~oticc-TVaicer-Burden of 
Proof-Instrtictio~ts-Appeal n i ~ t l  Error-Sotex.-The burden of proof 
is upon the plaintiff in  his action against a n  endorser on a note to show 
both notice of dishonor or waiver thereof when this defense is  relied 
upon, and an erroneous admission on the trial of the defendant's 
counsel, that the burden was on him to show want of notice, does not 
reliere the plaintiff of his burden of showing the defendant's waiver, 
and an instruction to the jury that placed the burden on defendant 
to show both the lack of notice ancl its waiver, is reversible error. 
J3~c11angc C'o. v. Bonncr, 0 .  

3. Bills and Notcs-Segotiahlc Instrirn~ents - Corrmznts - 3;qi~itic.s - 
Xtatzctcs.-The character of a promissory note in the hands of a 
holder in due course will not be destroyed or impaired by the mere 
statement thereon of an esecutory contract on the part of the payer 
growing out of the transaction in which i t  is  given, when i t  otherwise 
complies with the requirements of paper of that class; and where 
t l ) ~  i n c t r i i m ~ n t ,  given fnr B !?cry., nt!:t.rn.is~ cflr?lg!i~s :,it!? t h e  ren,nire- 
ments of negotiability. a certain statement of warranty of the horse 
therein will not admit of the application of any equities existing be- 
tween the original parties when the instrument is in the hands of an 
innocent purchaser for value in  due course; and the principle a s  to 
whether such person were put upon inquiry of the equity of the mat- 
ter by the statement he had made upon the face of the instrument has 
no application to transactions of this character. Rev., 2153. Critcher 
v. Ballard, 111. 

4. Bills and Notes-Negotiable Instruments-Title-Endorsement.-In or- 
der to a proper negotiation of a commercial instrument payable to  
order, so a s  to shut off equities and defenses existing between the origi- 
nal parties, i t  must be endorsed by the holder, or by some one for 
him duly authorized, by writing the name of the holder on the instru- 
ment itself, usually on the back thereof, or on some paper physically 
attached thereto a t  the time the endorsement was made. Rev., 2178, 
2198, 2206, 2212. Ibid.  

5. Bame-Equity.-Where the title to a negotiable instrument, payable to 
certain person, or order, has not been transferred to a purchaser, by 
endorsement, the latter has  acquired only a n  equity to have the trans- 



BILLS AND NOTES-Continued. 
action completed by endorsement, and until then he takes subject to 
the equities existing between the original parties. Ibid. 

6. Bills and Totes-ATotes-Kcgotiablc Ijtstruments-Fraud-Burden of 
Proof-Ecidcv~ce.-Evidence that a note sued on was not to be deliv- 
ered until certain other signatures vere  placed thereon, which were 
not obtained, and the property for which the note was given had never 
been delivered to the signers, and that the person thus negotiating for 
the sale had left the State, and the plaintiffs claimed to be innocent pur- 
chasers for value, in due courhe, etc., is sufficient to sustain a n  affirm- 
ative finding upon the issue of fraud, and to put upon the plaintiff 
the burden of proving that he had purchased in due course without 
notice of the defect in the title of the notes. Denmison v. Slpiue?~, 220. 

7. Same. Infirmity of Instruv~zent-Sotice-Rule of the Prudent Xan.- 
TThen the plaintiff claims to he an innocent purchaser for value of the 
note sued on, by endorsement, before maturity, and without notice of 
fraud between the original parties, evidence that he lived in another 
State, and asked no questions of the original payee, living near him. 
and had made no demands on them, is  sufficient to sustain a verdict 
against him upon the question as  to whether he was a purchaser with- 
out notice of the infirmity of the instrument, or purchased under cir- 
cumstances SO suspicious as  to put a man of reasonable prudence 
upon inquiry, and affect him with notice. Ibid. 

8. Bills and Totes-Negotiable I?%str?~me?tts-Actions-Defe~tses-Payment 
-Evidence- Judgments-Appcal and Error-Issues-Verdict.-There 
were allegations in the complaint, in  a n  action upon a note, that  the 
plaintiff was a holder for value by endor$ement, before maturity; and 
the answer denied the execution of the note, and alleged that the defend- 
ant had executed a prior note to the same payee in a different amount 
which he had paid, on which defense the evidence was excluded. 
There were only two issues, sumitted without exception, one a s  to 
the execution of the note and the other as  to the ralidity of its endorse- 
ment to plaintiff, under agreement between parties, that if the jury 
found the note sued on had been executed by defendant they should 
find for the plaintiff in that amount: Held, no error in the judgment 
accordingly rendered in plaintiff's favor upon a n  affirmative finding 
of the jury on the issue as  to whether defendant had executed the 
note sued on. Bank v. Harris, 238. 

BONDS. See Estates, 6 ; Courts, 16 ; Actions, 3 ; Municipal Corporations, 12, 
13, 14, 15, 16 ;  Constitutional Law, 6, 13 ;  15;  Usury, 1 ;  Principal and 
Surety, 7 ;  Attachment, 5 ;  Oflicial Bonds, 1. 

BOUNDARIES. See Deeds and Conveyances, 5 ;  Surreys, 1. 

BREACH. See Contracts, 3, 4, 13 ; Courts, 12 ; Evidence, 1 ; Instructions, 1 ; 
Vendor and Purchaser, 1, 2; Estates, 11 ;  Removal of Causes, 5. 

BRIEFS. See Appeal and Error, 3, 42. 

BURDEN OF PROOF. See Bills and Notes, 2, 6 ; Fires, 1 ; Municipal Corpor- 
ations, 3 ; Railroads, 11 ; Judgments, 10 ; Mortgages, 11 ; Arbitration and 
Award, 2 ; Subornation of Perjury, 4. 

CANCELLATION. See Wills, 19. 
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CARRIEHS O F  GOODS. 
1. L'ret~ric,rs of Good--E.rprcss C'o,trl~/~~~ic.~--Spccictl Drcn~rc/ltx-Notice-To- 

hrecm Fllrc.s-I)cr~ncl{~cs.-~in express cmmpany receiving tohacco flues 
so crated that the piping is  r s l ) o , ~ d  to view, and may be seen and 
~;ndtwtootl as  being only for the l ~ u r ~ m s e  of curing tobacco, and in a 
z'ctioi~ of cowltry wlierc tohacco is largely grown and cured, and in 
tllc toi~xcco curing season. is cvit1mc.e of the special cirvumstances 
tli i~t tlie consignee's tobacco will he injurrd in its cnring hy the negli- 
gent tlday in the transportation 11y t l ~ c  carrier, ~vhicli the jury may 
consitlcr in l~nssing upon tlie amount of tlnrnnges recoverable in the 
cwnsignec's action. il'ltorrfpson c. E.rpt~~s.s ('o., -12. 

2. C'cerricrx of Gootls--Bc~!/{j~~qc- Gratuif occs Bnilco-Sc!/Tiyo~ce -- Rail- 
rnrct7.s.-1Tlit.re 11agg:lge through no clerrliction of ;I c.;irrier fails to ac- 
( . O L I ~ ) : I I I ~  the Ilassenger and is forn-artletl I);\. i t  a t  a later date without 
c11:lrgc. the contlxct is one of bailment for t l ~ c  rsc.llisiw benefit of the 
liailor, and the oilligation of the carrier is that of a gratuitous bailee, 
tlr11e1idiiig only upoi~ its exercise of the care of a 1Jerson of ordinary 
r~rudrnce under the circumstances. Jfidgctt v. Trcinsportution Co., 71. 

3. Satn-li~stt  uctroit s-Appccrl oiid R ~ w r  -\Tlwre tlie carrier is only 
held to the liability of a gratuitou5 bailee in tran<porting a trunk for 
i t< l):l\wllgcr. 1)roof of deli\ er3 to the carrier of the trunk on the day 
folloning that of llis l)a<<age, and the failure of the carrier to delixer, 
is  widence of it.: neqlirmce \ufficient to t:~kc the caw to the jury, 
requirinq ail in<truction as to the la\\ relating to a gratuitous bail- 
merit iiuu making a dlre~t ion of an a fhrmat l~e  ~ e r t l ~ c t  on the issue 
of negligence rewrsihle error. Ibid. 

CARRIERS OF PASSESGEILS. 
1. C'ccr~'icrr of Pc~aso~gc'rs-Co?ttr~~cts-Pri~~~:i~~~~l t1)tt1 Agr)tt-Tort of 

~ l y c ~ ~ t - P u l l t ~ t ~ ~ t ~  L'on~punies.--The act of a ticket agent of a Pullman 
ccmpmy in tossing a railroad ticket back in the face of a woman 
endearoriag to g ~ t  a reservation on i ts  car, in a rude and insolent 
manner, renders the com1)ang liable for an assault hy its agent suffi- 
cient to sustairi an action for damages against it, under implication 
from the contract of carriage that the passenger mill receive proper 
treatment by the carrier's eml~logees, and reasona1)le protection from 
insult or injury. Lanier a. Pzillmun Co., 407. 

2. Curritru of I'as.senc~c~rs-Bagyaye-Goz~crkz~ne~~t C'olttrol-Director Gen- 
ercrl-Da?rbuyc.s-IZules-Rnzlrouds.-The rule of the Director General 
limiting tile amount of tlie recovery for lost baggage. etc., to one hun- 
dred dollars, both in intrastate and interstate commerce, on railroads 
under Government control, is valid and enforceable. Powell v. Hines, 
665. 

CATTLE. See Health, 1. 

CAUSES OF ACTIOS. See Appeal and Error, 1%. 

CAUSA NORTIS. See Gifts, 1. 

CAVEAT. See Limitation of Actions. 1 ;  Pleadings, 3 ;  Wills, 10, 15, 16, 17, 18, 
19, 20. 

CAVEAT EMPTOR. See Lessor and Lessee, 1. 

CERTIORARI. See Appeal and Error, 9. 



CHARTER. See Iiailroi~dq. 4 

CHATTELS. Sep TTcury, 1 

CHECKS See Statute of l'rnuds. 1. 

CHILDIIES. Sre Wills. 0, 2 2 ;  Estatci. 1::: ('riminal IAW. 10. 

CITIES -\ST) TOUTS See JIunici1):il C'orporations, 2, 3. 4. 6, 7 ,  9, 10, 14, 17, 
18, 19 : Railroad-. 4 : Srgligence. 4 ; Exl)losives, 2 ; Actionz, 1. 

CLERKS OF VOURTS. See Court<. 2 :  Summons. 2 
Clerks of Cour t  - Procr..t.sio~~i?ig-Trn?!sfcr to Tci ' rr~-Er l t t~~~-  Orclcr- 

An entry on the (locket by the clerk that procredinps to procession 
land had been transfered for trial, in term, in the Superior Court, 
iz ~.ufEc.ient order to transfer it. CXIITIZ 1;. C l ~ a s c .  93. 

CLOUD O S  TITLE. See Judgments, G .  

COLLATElLIL. See Bills and Xotes, 1; Judgments, 7 

COLLATERAI, C'OSTRO\'ERSIES. See Statute of Frauds. 2. 

CO1,IATERAL XITTERS.  See Contracts, 6. 

COLLISIOS. See Railroads. 2. 6 ,  7 .  S. 

COMMON LAiV. See Husband and Wife, 1. 

COMJIt7SICATIOSS. See Libel and Slander. 1. 2. 

COXPROMISE. See E:vidence, 16. 

COKDEMSATIOS. See Municipal Corporations, 2 

CONDITIOSS. See Inburance, Life, 2 :  Judgments, 19;  Deeds and Convey- 
ances, 2 :  Estates, S. 11. 

COKFESSION ASD AVOIDASCE. See Subornation of Perjury, 4. 

COXGRESS. See Intosicating Liquors, 5. 

CONSEKT. See Wills, 3 ; Judgments. 7, 10, 11, 12 ; Courts, 13 ; Parties. 2. 

CONSIDERATION. See Contracts, 0 ;  Mortgages, 7 ;  Waiver, 2.  

CONSOLIDATED STATC'TES. (See Revisal.) 

( 9 ) .  This section relating to time to commence action after discovery 
of fraud, has no application to fraudulent distribution of dividends 
to shareholders of corporations under the facts of this case. Chat- 
h a m  v. Real ty  Co., 600. 

449. Judgment assigned absolutely or in trust, estops parties, privies, or 
cestui que trustees, 7. Chatham w. Real ty  Co., 500. 

468, 469. These sections do not apply to the courts taking jurisdiction 
of transitory causes of action. YcGovern z;. R .  R., 219. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 
590, 640, 641, 643. Errors in the charge and refusal to give special instruc- 

tions do not require formal objections when appellants exceptions 
properly appear in the record on appeal. Paul v. Burton, 45. 

608. A consent degree for recovery of land, has the effect of the convey- 
ance of the legal estate, a s  between the parties. Morris v. Fergu- 
son, 484. 

638. Proceedings in  Superior Court to remove a public officer for willful 
misconduct or maladministration in office, is  allowed by this section. 
S. v. Ham.m, 684. 

854, 855. Recovery not limited to amount of injunction bond sued out 
with malice in  and without probable cause, and injured party may 
elect to sue for excess of damages by independent action. Shute v. 
Shute, 386. 

938. A par01 trust cannot be established in favor of grantor in a deed; 
nor can deed be converted into n mortgage without allegation and 
proof that defeasance clause was omitted by reason of ignorance, 
fraud, mistake, or undne influence. Chilton v. Smith, 472. 

1436. A nonresident plaintiff may maintain action against initial and non- 
resident carrier, the cause being transitory. McGovern v. R. R., 
219. 

1661. In  action absolute divorce, i t  is only necessary to allege residence in  
affidavit. Williams v. Williams, 273. 

1668, 1664. Where consent judgment in action for divorce, a mensa, oper- 
ates as  a gift to wife of a n  estate in husband's land, the courts 
awarding custody of children does not affect i t ,  and writ of posses- 
sion may issue. Morris v. Patterson, 484. 

2529. Consent judgment in action for divorce, a rnensa, giving wife a life 
estate in husbands lands, is  valid a s  a gift. Morris a.  Patterson, 484. 

2208. The proceedings under this section a r e  of a civil nature for the public 
good, and to not require an issue for the jury;  an appeal from 
Superior Court, the question is one of law or legal inference if justi- 
fied by the facts found upon sufficient evidence. S. v. Hamme, 684. 

3208. Admissions by a public officer that he induced another to violate a 
criminal statute, i s  sufficient to remove him from office, whatever 
his intent, and he may not complain that i t  was not according to 
the allegations of the petition. S. v. Hamme, 684. 

4640. Under a n  indictment for assault with a deadly weapon with intent 
to kill, a verdict of a less offense is permissible. S. v. Shemwell, 
718. 

4688(3), 4873. The regulations of our quarantine law for eradication of the 
tick disease for cattle, are  reasonable and valid. S. v. Hodges, 751. 

5626. County Commissioners may establish school districts regardless of 
county lines and the majority vote in  the entire new district, embrac- 
ing old districts, will control the result. Riddle v. Cumberland, 321. 

5979. Our Constitution gives the voter the right to declare his choice, openly, 
if he so desires, or have the judge of elections deposit it for him. 
Jenkins v. State Board of Elections, 169. 
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COSSOLIDATED STATUTES-Contixued. 
ART. 
VIII, ch. 03. There being no constitutional restrictions, the enactment of 

absentee roters law is constitutional and gires ample protection 
against fraud. Ibid. 

T'III, c11. 05. An abhentee roter offer.; to rote n-hen he sentls in his ballot 
as  the statute requires. Ibid. 

COSSTITUTIOK, STATE. 
ART. 

I ,  secs. 13, 2. Trial in Superior Court on appeal from justice's court is 
tlc ilol'o, giring defendant the right to jury trial, and without this 
the former court may not affirm justice's judgment taxing defend- 
ant  with coits. S. z. P n s l e ~ .  69.7. 

I ,  sec. 7. A11 act relating to the political divisions of a county allowing 
them to sell bond\ at  less than par, does not contravene this article. 
K o m e g a ~  .c. Goldshoro, 442. 

I, sec. 19. Remoral of public oiiicer for willful misconduct, etc., in office, 
does not rcqnirc an issue for the jury, and in this care the prose- 
cuting attorney was remorable on his admissions. S. z. Harnme, 
684. 

IT.  hec. 27. Ju<ticeq' jurisdiction orer matters in contract is  not dis- 
turlwd 1 ) ~  elemcnt of falqe warranty or deceit or upon the theory 
that it sounds in tort. 3 tucU c. Bailell, 432. 

IT,  sec. 27. Justice courts nithout jurisdiction in possessory action of 
ejectment when title is involred, and should be dismissed in Supe- 
rior Court. on appeal. Haryrore t'. C'o.r, 360. 

S'I, secs. 2.  3, 6. The abentee voters laT, Art 8, ch. 95. as amended by 
Laws of 1919 iz not in contravention of these provisions, the Con- 
stitution and the elector offers to vote when he sendi in his sealed 
ballot. Jen7:u~s c. Bourd of Elections, 169. 

VI, iec. 6. Choice is giren the elector to deposit his ballot secretly or 
declare his choice openly when depositing it ,  or to have the regis- 
t rar  or a judge of election deposit i t  for him. Je?zLi)ts z. Board of 
Elections, 169. 

VI, sec. 8. A prosecuting attorney is  remorable from office as a matter 
of law or legal inferrence upon findings that of his willful miscon- 
duct or maladminiitration in office, supported by evidence. S. G. 
Harnme, 684. 

VII, VIII. Art. TI1 relates to the establishment of school district, and 
Art. VIII to other corporations and school districts may be estab- 
lished by a special legislative act. Dickson v. Brezcer, 403. 

VIII, sec. 1, constrned nit11 the other related points of the Constitution leaves 
the legislature clihcretionary powers to enact special laws to meet 
the requirements of munici1)al corporations, with certain specified 
restrictions. Iiorizegcig v. Goldsboro, 442. 

VIII,  see. 1. This section refers to private corporations and not to public 
or yziasi-public corporations, or municipal corporations. Komegay 
c. Goldsboro. 441. 
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COSSTITX~TIOS.IL I,A\\T. See Schools, 1 ; Apl)c:rl and Error, 41 ; Evidence, 
8 ; Statuteu. 1 : IIexlth. 1 : Intoxicating Liquors. 5 : Officers, 2 ; Criminal 
Law, 5 .  

1. C % ~ ~ . s t l t l t  tirm~rl Lnm- --Pou,-fa--Void Staf~iti:s.-Legislative enactments 
;ire ~)rc'sumc~tl to 1)e constitutional, ant1 for the courts to t1ecl;lre them 
otl~crwise the statutes should plainly conflict with same constitutional 
provision; and the court should exercise its power to derlare a statute 
uncwnstitutional with extrcme caution, resolving evcry doubt in favor 
of the statute. . J ~ n k i n ~  G. llo(1.1.d of  election^, 169. 

2.  Co~rstitutiottml I,n,r:-Stututca-Ahselltee Votc'rs Lm-Elections-There 
Iwing no l~l'orision in the Federal Constitution restricting the power 
of the State 1,egislature to enact statutes on the subject, our absentee 
voters law. Art. S, ch. 95, C'onsolidated Statutes, a s  amended by ch. 
3 2 ,  Prul)lic Laws of l91!), known a s  the absentee voters law, a r e  valid 
unless in contravention of the Constitution of our State. Ibid. 

3. Ratttc-E1cction.q-1S'ecr-t,t Rnllots-Choicc of E7ecfor.-The provisions 
of our State ('onstitution, Art. TI ,  sec. 6, making the distinction that 
the rlrctor 111;111 vote by ballot, and an elect~on by the General Assem- 
bly shall be GZVU cow, gives under our statute, the elector the choice to 
depoait his own ballot secretly, or to declare hih choice openly when 
depositing it ,  or to have the~registrar,  or one of the judges of election, 
deposit i t  for him. Consolidated Statutes, 5979. Ibid. 

4. Snnir-Fraud.-Our statutes, Art. S, ch. 95, Consolidated Statutes, a s  
;mentl(d by c11.3'7'7, Public Lams of 1919. give ample protection against 
frantl, by requiring that the absent voter must have been lawfully 
registered a r ~ l  entitled to vote, and supplying him when physically 
unable to attend, etc., with a blank to be sealed in an envelope, to be 
sent to and belt1 by the regiatrar until three o'clock of the day of elec- 
tion. and cast for the absent voter by the registrar, subject to the 
usual challenge, a s  if the voter himself had been present ; and the 
statute\ are  not void as  being in contra~ention of our State Constitu- 
clan, ~ l r r .  1 1 ,  secs. 2, 3, and ti. lbztl. 

5. ('onstitntionnl Ln~r-Absentee Voters Law-Offer to Vote-f3'tatutes- 
Elections.-The provisions of Art. V I ,  see. 2, of our State Constitution, 
requiring that the voters a t  an election shall have resided i n  the State 
for tuo  gears, in the county 6 months, and i n  the precinct, ward, or 
other election district, in which he offers to vote, 4 months next pre- 
ceding the election; and of see. 3 of the same article, that  every per- 
son offering to vote shall be a t  the time a legally registered voter, 
does not require that the elector shall cast his vote in  person, and under 
our ahsenter voters law, he complies with the constitutional provis- 
ions that he shall offer to vote, when he transmits his vote to the reg- 
istrar to be cast for him in accordance with the methods prescribed 
by the statutes. Consolidated Statutes, Art. 8, ch. 95, a s  amended by 
ch. 322, Public Laws of 1919. Ibid. 

6. Constitutional Law-Municipal Corporations-Grorporatiom-rSpeciaZ 
Acts-Bonds-Taxation-Trustees.-The establishing a school dis- 
trict relates to public municipal corporations, which may be done by 
special legislative enactment under Art. VII  of our Constitution, 
entitled "Municipal Corporations," and i t  is not prohibited by Art. 
VIII thereof, relating to "corporations other than municipal" ; and a 
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COXSTITITTIOS',1I, LAIT-Cotit ill 1icr7. 
s l~ec i ;~ l  ac t  c~r i~: i t i l~g  :I school tlistricT or :~nientling ;in ez ih t i i~g one, 
1)roriding for tllc election of trusters to i ~ ~ i i n : ~ ~ r  its i ~ f f i ~ i r i .  :ili(l for  
bonds and tas :~t ion  relnting thereto. is not in contrarention of our  
Con~t i tu t ion ,  wlicn l ) i ~ ~ l ~ e r l y  lrassed ulwn an  "aye" or "no" rote. 
Dir,l<soil r. nr~l( . ( , t . ,  40::. 

7. C'otrstitictioiicil I,// I ( . - I ) r ' fo i i .~r~s- . l~ i r l ynrc t i  ts--The tlefeiist) of ;I constitu- 
tional r ight comrs too late,  for  the fir\t time af ter  jndginent rentlered. 
and rspecially so when i t  11;1s not llceii 1)rojlerly 1)restwted either 1)y 
the  requwt  for  the s u l ~ n ~ i s ~ i o n  a f  :In issue, or for a n  instruction. 
Lni~ic'r r. l'rtlltr~nil ('0.. 407. 

S. C'o~.stitictiotrnl I , (~ i r~- - . l~ t t r i~ t i t t r c i t t . ?  Jfrc~ric.iptrl ( ' r , i l ~ ~ o t ~ c l t i o i i , ~ - I ; r ~ ~ ! ~ ~ t ~ ~ ~ l  

Lnirs-Sec. 1. Art. TIII. of our Sta te  ( 'onit i t i~tion,  requiring tha t  the 
Genewl Assen11)ly shall l~rovitle II?- ccneral laws for thc  c3h:~rtering 
arid organization of all c.orl~orntions and fo r  :~mendillg thr i r  charters.  
esceltt cli:irital~le, et c.. c8orl)orations, refers to private or I~usiness cor- 
lwrations. and not to lml)lic or qicrrxi-public corliorations acting a s  gor-- 
erimelital  agcnc4es. such a s  citios. (.ounties. ton.ns. and tlie lilic. Iioi.- 
tteqou 1%. Go1dsl)ot~~. 441. 

9. An11zt~-Stntlrfr'.s.II1 the  interpretation tha t  sec. 1. Art. VIII. of our  
('onstitntic~n wfrr.: to ])rir:lte or l~usiness corl~orntions. and  not to 
lnunici1)al cor1)orations a s  gor-ernmrntal agencies. tlie section slionld 
he construed in connectioi~ with SCC. 2 .  dealing ~r-it11 "clues from cor- 
l)ori~tiol~s" : sec. : 3 :  tlefining c.orlmratians :li: inclu(1ing "associations 
and joint stock comlrai~ies." and i t  should lw noted t h t  if sec. 4 
(properly belonging in Alr t .  TI1  I included corl~orations :is :.orern- 
mentlrl agencies, i t  would be meaningless. Ibitl. 

10. Snmc,--Spcc'ial .-lr.ts.-~C'o~orfic.~.-~lii act \rliich rrlates to a l l  municipal 
corgorations of a count- .  iiicluding cities, towils, townshipr. and  school 
districts. i s  iiot a "q~ec ia l  act" within the  intent and meaning of see. 
1 ,  Art. TIII. of our Sta te  C'onbtitution. Ibirl. 

11. Sunbe-Local u?id I ? i i x t ~  Al(.f~.--Construing sec. 1. Art. T I I I ,  of our 
C'onstitntioli, in connection \\-it11 the an~endmrn t s  of l!)l(;. and the 
related subject-matters in sec. 2 ,  clues from corlwrations. see. 2. defin- 
ing  corporations a s  joint stock companies, and sec. 4, tli:~t i t s  siihject- 
mat ter  shall he legislated upon by general laws, esclutling municipal 
corlwrations from such l m i t i r e  in1iil)ition. except clii~iigi~ig the  names 
of cities, incoryorated ton-11s. etc. : Hcld.  the  legislative intent was  to 
l ea re  i t  to the discretion of the Legislature to enact special ac ts  a.; the 
needs of municipal corporations may recluire. wit11 the reserration 
a s  to changing the  names :  arid t he  positire restriction a s  to "local. 
private, or special acts," applies to business coryrorations. Ibid.  

12. Constitutionul Laqas-Stntutea-Rt'pealing Acts-Lcqiu1atiz:e Opinion.- 
While tlie preamble to tlle Municipal Finance Act of 1917 eridences 
t he  opinion tha t  the provisions of the amendments to the  Constitution 
adopted a t  t he  election of 1916 was  mandatory a s  to a general law 
affecting municipal corporations o r  governmental agencies, this pre- 
amble was  repealed by t h e  ac t  of 1919, showing tha t  the later Legis- 
la ture  construed the  amendment a s  applying only to private o r  busi- 
ness corporations. with the  exception stated,  and  the opinion of tlle 
Legislature may be considered by the  courts i n  passing upon the  
meaning of the  Constitution. Ibid. 
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COKSTITCTIOXAL LAW-Continued. 
13. Constitutionnl Latc-Local Statutes-Cou7ztie.s-Bonds-Special Priai- 

1eges.-A special enactment applying to the municipal or governmental 
agencie.; nithin a county allowing them to sell their bonds a t  less 
than par. in an emergency, is not in conflict with see. 7, Art. I, a s  
allowing qpecial privileges under a general statute requiring such cor- 
porations not to sell their bonds a t  less than par. Ibid. 

14. Constitutio?~al Lato-Statutes-Courts.-The courts may not declare a n  
act roicl except upon constitutional grounds. Ibid. 

15. Constitutional Lax-Discrimination-Jfu?~icipal Corporations-Bonds- 
Local I,azc.s-Gexcral Laws.-It is not objectionable, or in contra- 
rention of our State Constitution as  discriminatory, for the Legis- 
lature, owing to unusual or compelling local conditions, to permit 
municipalities within the limits of a certain county to sell their bonds 
for less than par when the same privilege is  not granted in  other 
counties. Ibid. 

16. C'onstitutiollcll Lazc'-Statutes-J!tdgme?~t8.-TVl1ere a statute is suscep 
tible of more than one construction, that which will reconcile i t  to t h e  
organic law will be adopted; and, Semble, in this case a different con- 
struction put upon ch. 194, Laws of 1919, than that the judgment 
creditor will not lose the right to execution thereunder, if after refus- 
ing to make the assignment of the judgment he is afterwards willing 
to comply, and offers to do so when the status of the parties remain 
unchanged, is contrary to the construction guaranteeing protection to 
the rights of existing judgment creditors.-Davie o. Sprinkle,  580. 

17. Sanze-Ren~edy-Adequate Relief-Statutes.-While a judgment is  a 
feature of the remedy sought in an action, and is to some extent sub- 
ject to legislative regulation, the rights accruing thereunder cannot be  
entirely withdrawn or so impaired or interfered with as  to leave the 
owner without adequate relief, as  in this case, to destroy the issuing 
of an execution before the status of the parties is  changed, or their 
rights changed or lost. Ch. 194, Laws of 1919. IMd. 

CONTEMPT. See Courts, 5,  21; Appeal and Error, 27. 

CONTIXGEKT REMAINDERS. See Estates, 3. 

CONTINGENCIES. See Bctions, 2 ;  Estates, 2, 4, 5, 6, 7 ;  Wills, 18. 

CONTINUANCE. See Courts, 23. 

CONTRACTS. See Mortgages, 7, 10 ; Judgments, 7 ; Principal and Surety, 8 ; 
Carriers of Passengers, 1 ; Pleadings, 1, 4 ; Novation, 1 ; Principal and 
Agent, 4 ;  Vendor and Purchaser, 1, 2 ; Statute of Frauds, 1, 3 ;  Estates, 
11 ; Deeds and Conveyances, 4 ; Courts, 12 ; Employer and Employee, 7 ; 
Evidence, 1, 2, 4 : Wairer, 1, 2 ; Instructions, 1 ; Removal of Causes, 5 ; 
Insurance, Life, 3 ;  Landlord and Tenant, 1. 

1. Cor~tracts-Customs-Evidence-Pr-esumption - Timber - Sawmdls -- 
Lumber-Slabs.-A lawful and existing business custom or usage, 
clearly established, concerning the subject-matter of a contract, m a y  
be received in evidence to explain ambiguities therein, or to add stipula- 
tions about which the contract is  silent, and where such F+ custom is 
known to the parties, or its existence is  so universal and prevailing 
that knowledge will be imparted, the parties will be presumed to have 
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contracted in  reference to it ,  unless excluded by the espress terms of 
the agreement between them. Cohoon v. Harrell, 39. 

2. Same.-A parole contract of purchase for timber specified that  the pur- 
chaser was to cut the timber from the vendor's land, and to pay the  
latter, the plaintiff in this action, a certain price per thousand feet 
when s a ~ ~ - e d  into lumber; that the purchawr had the timber sawed 
a t  the defendant's mill, who used or sold the slabs, and the plaintiff 
sues to recover them or their ralue. There was nothing said either 
in  the plaintiff's contract with the purchaser or the latter's contract 
with the defendant about the disposition to be made of the slabs, and 
there was an established custom in this locality that they should belong 
to the mill sawing the logs: Held, i t  appeared from the contract 
b e h e e n  the plaintiff and the purchaser that the timber was to be 
sawed a t  some mill, and the defendant was entitled to the slabs under 
the prevailing custom. Ibid. 

3. Contracts-Breach-Options--Meansure of Damagcs-Crops.-Plaintiff 
sued to recover damages for breach of contract, alleging failure of 
defendant to furnish the money to take up an option on lands expir- 
ing a t  a certain date, with a further agreement to sell the land and 
pay the plaintiff one-half the profits less one-half the expense of sale, 
and to furnish the money for the cultivation of crops for a year under 
plaintiff's management with a division of the profits on the crops: 
Held, upon establishing the contract, and defendant's breach, the 
measure of plaintiff's damage is one-half the profits which would 
have been made upon a resale of the property in the exercise of a rea- 
sonable care and judgment, and one-half of the loss sustained for the 
failure to make the crops which might naturally be supposed to have 
followed its violation, certain both in its nature and in respect to 
the cause. Xeu-bv v. Realty Co., 51. 

4. Same-Instructions-Appeal und Error.-Where the measure of dam- 
ages for a breach of contract of the defendant to take up a n  option 
a t  a certain date, is such a s  would arise from profits prevented i n  
the resale of the land, a t  a future date, and also from crops to be 
raised on the land during a certain year, etc., i t  is reversible error 
for the judge to charge the jury that i t  would be the difference between 
the purchase price i n  the option and the market value of the land a t  
the expiration period thereof, a s  such was not within the contempla- 
tion of the parties, o r  within the purview of the contract. Ibid. 

5. Contracts-Breach-Options-Prospectivc Profits-Crops-Measure of 
Damage8.-Where the recovery of damages in  an action depends upon 
the breach of defendant's agreement to take up plaintiff's option on 
lands before its expiration, and the profit that could have been made 
thereon by reselling the land, the market value of the land and the 
contemplated sales is  material but not controlling, and the circum- 
stances, such a s  the size of the land, the opportunity to secure purchas- 
ers, etc., and the condition of the money market, etc., may be con- 
sidered. Ibid. 

6. Contracts, TY.rittegz-Eddence--Parol-Collateral Matters.--The rule 
excluding par01 evidence a s  to the contents of a written contract does 
not apply when the contract is merely collateral to the issue, and i ts  
contents is  not directly involved therein, and is  not the subject-matter 
in  dispute. Dacis 0. Shipbuilding Go., 75. 



9. Co~trctrfs-Opt i~~~r.s-S'trl~~.s-Corn nlission.u-.4 urtioii Nrrl~.s- -C'ci~lxir lrr~rt io~~ 
-Vcnrlor rc~id Pitrr.lrnso..-P1:tintiff took an optio~l on tlcfendant's 
entire tract of land :it :I fixed minimum price, and agreed with real 
cstnte agents t l ~ t  tlley noultl divide i t  into lots to hc sold a t  auction 
withir~ the ol)tion l~rriotl on co~r~n~ission to the selling agcnts, and 
tlierr;~ftor cwltr;lctctl ~vitll the defendant that plaintiff was to have 
:I wrtain sum in c;t?r11 iind a certain allotvance on ally lots he him- 
self shoultl ~)urcllase a t  the agreetl sale. He I~id in one of these lots, 
and the sale as to the others failed for lack of 1)itldc.r~. The plaintiff 
\vas not rrntly, able. arid willing to comply with his Ibitl : EIcld, plain- 
tiff's con~l~cns:~tion was coritlitio~icrl t ) ~  the terms of ttic contract, upon 
the success of the sale of all the lots in the entire sul)tlirided tract to 
bi' taken from tile  rocre reds of sale and not in consitleration of his 
rcblc:ise of his option within the stated period, and he cannot recover 
in his action. I)zinni?r,q v. Poucll ,  100. 

10. (~ontl-ccct-O~iio~~--U!~.sc?~iptiorc of 1,ar~d- Evidencc - Itlc~i~tification- 
I31~uit~-N11~rifir' I ' (~r /orn~~~~~(~c.-Arl  option to sell the owner's o n l ~  
f a r n ~  for a certaiu inice, within a sl~ecitied time upon the pa,nnent of 
the sum named, sufficiently descrihes the land to admit of par01 evi- 
clence of ii1entifir:ttion of the s~tbject-matter of the <Y~lltr;ict, in an 
action for s1)ecitic prrformunce 11y the ~urchaser .  Scssorns v. Bnxe- 
more, 102. 

11. C'ontrcrcts-Deed* u11d ( ' ~ ? L ~ ~ C ? J ~ I I C ~ D - E S ~ ~ . C R S ~ ~ ~ ? ~  of I'a~tic~~-~lrnbi,q- 
ztit?/-Rlritlt 11tc.--The de\ignatio~i of the cliarac~ter of a nritten con- 
tract, as  therein e\lrres>ed by the parties, may he received as  evi- 
dence thereof in case of ambiguity permitting a n  interyretation of the 
instrnment. Lev% c. S u ~ n ,  1.50. 

12. Corltracts, Il'ritten-E:cide~~rc-I'n~ol-Rcblcttnl-Eq~~ity-J~sfoppeI i n  
I'rris.-Parol evidence is admissible, in defense to an action for spe- 
citic performance of a written contract to convey land, that after the 
esecution of the contract sued on, the parties had agreed that a sur- 
vey of the lauds should be made in two weeks, and the purchase 
money then paid, and in default thereof the plaintift' should lose all  
his rights, under the principles that parties to a written contract may 
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COSTRACTS-Cmt i l l  ~ccd. 
rcscintl i t  hy l~:i~.ol or alrandon i t  liy n l a t t n s  i ir  l ~ r t i s :  : ~ n d  tha t ,  i n  
equity, such testimony may relnit. but not raise a suit  for  specific lii'r- 
form:inc.e. 7'l!ontpsn11 r. ('ltr~ip, 247. 

13. Co~~tt~trc-~t.s-Ofc'~- .-lcccptrr~ic.c - Brcwch - Drrin trgcs - C'ocr 17 f o'cltr im- 
The :~creptance of a n  offer muqt he uncqii i~ocal to n~nlre a coiltr:~ct, so 
tllnt the  mintls nf tlie cc~ntracting pa r l iw  111:ly agrre  urwn tlic subjec t ;  
ant1 \\.hew three c:~rloatls of lumlrcr a r e  ordere~l .  and tllc seller rcl~lics.  
*.We will s11il1 you oile c;~rload n-itl~in t l ~ r  ncW ten tlays :nld 11ossil1ly 
three." i t  i s  not sufficiently definite to est:il,lisli n (.ontract for  the  three  
(~:~rlo:tils. or to sustain a countervlnim for damages fo r  tlie failure of 
the seller to sliip more than one of tlii-.ni. Trilso?t L:. Luin1)ei. Cn.. 271. 

16. f'nirt1.ccc~ts--L)(~71toi~ triiti f'~c.tlito1~-;l1o1~t1/cegc~~-P~1r~~Ii~~.tf--.I.ss1rir1pfio~t 
of I ) t b t  -.li,tini/.v-I'c/i.fit3.v,-TTTn(ler the prewut  equital~le doctrine. 
the n~or t sagcc  m:ry tlirectly sue the  g r a u t ~ e  of the niortg:lgor owilia 
t h e  tlel)t. who has  a s s u n ~ r d  tlie debt fo r  a consider:rtio:l. without join- 
ing the mortgagor ill the action. or first foreclosirig the mortgage :1nd 
it1il)lying the  ~ ~ r o c e e d s  of the  sale to the  debt, upon the l~riilciyie thnt  
one for n h o v  benefit a promii;e had 1we11 made to another upon a con- 
sidrration ni:~y maintain a n  action upon the ~)romiee,  t l i o ~ ~ g h  not a 
~ i : ~ r t y  o r  privy to the contract. Hcctor I'. L ~ d n ,  ,577. 

IS. ~'o1it , -nrt ,s-Ser1lri1~1tcc-R~7~i~cc- Iiifrrnts -E1-itlcucc -TTllrre n rcleaie 
ha.. betw obtained from an emplo~ee ,  discharging his e m ~ l o p e r  f rom 
l i ab i l i t~  fo r  a peraonal in jury ,  alleged to h a l e  been cau\ed 11)- negli- 
qence, a family record containing the ages of employee.. il~clntling 
tha t  of the  pkiintiff, shon-ing tha t  he was a minor a t  tlie time of sign- 
ing the releace. i s  competent in corroboration of other tlvideure to  the  
came effect u ~ o n  tlie queition of the ralidity of the  release. McXc~ha~z  
I.. SPYIICP Po.. 638. 

18. C o i ~ t i c r c t s - S c y l i g ~ i c c - R ~ 7 e a ~ ~ e - P i a u ~ ~  niid Eiv - 
plo?/ec-Jlctster critd Scrcunt.-Upon allegations of f r aud  in the 11ro- 
curemelit of ;I release from clamages for a personal in jury  resulting 
from malpractice of a physician in setting a broken a r m  of defend- 
 it's ernr~loyee, and for  whicli the defendant i s  responsible, evi(1cnce 
tha t  the defendant. and the  physician employed by him, misrepresented 
tli? condition and effect of the in jury  and i t s  probable comequences, 
aliicli was  calculated to and  did mislead the  plaintiff in taking a 
.mall sum of money in giving a release, aitngetller tlisl)rol~ortio~led to 
any reasonably adequate sum, i s  snfRcient to he considered upon the  
issue a s  to the validity of the  release. Ibiil. 
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10. Bamc-Pl!ysiciui~s rtml 81tr!/eoi1.s-Vrr7pi-actice~-I~liere the employer is 
responsible in damages for malpractice of his physician in charge of 
;In injured employee. 2nd t l i ~ r e  is evidence that he afterwards had 
called in another physician, who properlv treated the case, recovery 
can o n l ~  be had for the injury and damage? occasioned by the malprac- 
tice of the first physician : and nhere the judge clearly and properly so 
charged tlie jury, and the jury has so camfined the damages, his 
rcffrence to tlie second physician called in is not prejudicial, but 
liarmless. Ib id .  

20. Co?ztmct.r. I7ntfen-Parol E~idt~lce-Lartdlord mi( Tennn-Lenses.- 
\There there is a written lease betneen the landlord and tenant and 
under a cepnrate and diutinct agreement the latter has built a barn on 
the land\ for the former, garol evidence of the agreement to bubild the 
barn is competent. B u m  C. TTall, 662. 

CONTRIBUTORY CATSES. See Segligence, 12. 

COSTRIBCTORT SEGLIGERCE. See Employer and Employee. 3 ;  Railroad.. 
6 ,  5, 10. 14 ; Icsueu. 2 ; Instruction\. 7. 

COSTROTERST WITHOUT ACTION. 
1. Cont r f~cc~  su I 7 1 t l ~ o ~ t  A r f i o i~ -S t<~ t~ i t eS - I l~ t e r rogwtor~es  -The effect of 

a cuhmisiion of a controversy \\ithout action on a caqe agreed, Rev., 
803. to dispense nit11 the formalities of a summons, complaint, and 
m i n e r .  and to submit the case to the court for decision; and no right 
i i  confcrrcd on the parties to propound to the court interrogatories 
upon the matters in dispute betneen them. Herring c. Herring, 165. 

2. Rrtmc-TT'il1.s-Cour-ts-I.:q~~ity-TT~idozr.'s Dissent.-Courts of equity 
have no general jurisdiction of the constructions of wills, and will not 
entertain actions or proceedings merely for the purpose of settling 
clisgutes between legatees and derisees ; and this is especially so when 
the widow's right to dissent is reserved, and the right thus reserved 
in her to destroy the effect of the judgment of the court. Little 9. 
l'lror91. 95 S. (' 71,  r i t ~ c !  1: ~c??tm!!in,g. I:;;:. 

COXVERSIOK. See Wills, 11. 

CO~VICTION. See Officers, 4 ;  Criminal Law, 5.  

CORPORATIOSS. See Actions, 1 ;  Attachment, 1 ;  Sales, 3 ;  Removal of 
Causes, 4, 5, 7 : Mandamus, 1, 2 ; Evidence, 8;  Constitutional Law, 6 ;  
Summons, 1 ; Xunipical Corporations, 17. 

1. Corporatiox-Pu blic-sercice C'orporations-Discrimk~atbn - Courts- 
Inherent Powers-Corporatio~~ Commiss io~Elec t r ic i t~ . -The  courts 
hare inherent power to enforce, by mandamus, a public-service corpor- 
ation to perform its public duty to furnish electricity among i ts  cus- 
tomers \~ i thout  discrimination a s  to rates or charges, independent of 
the powers conferred on the corporation commissioners, whose author- 
ity is  to fix indiscriminatire rates ; and the objection that this commis- 
sion has not established the rates on the subject is without force when 
the public-service corporation has contracts with other like customers, 
for the lowest rate of charges therein will automatically take effect a s  
the proper charges to be made. R. R. v. Power Co., 422. 
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L (Corporatioiz.s-.J.tcr7~~111cii1.s-I)i1~irTo1tls - Fi-(lrltl-E.rcccefio11-Liiibitntioll 
of ..lctioi~.v-Pending an  :action to comlrel the refuiid of moneys of a 
corl~oration n-rongfully clistrihutrd as  divitlentls among its stockhold- 
ers, by the nssignee.: of a ji~dgincnt against it .  ant1 attempted liquida- 
tion by the corporation is in fraud of the ~)laintiffs, but the rlinning 
of the statute of limitatiolis does not begin until esecution has heen 
issued against the corporation and returned unsntiqfied: and C. S., 
441 ( 9 ) .  as to the time for con~mencing an action after the discovery 
of tlie frnucl, has no application. Cl~athcr?~~ v. Reul t~/  Co.. 300. 

3. Coi-porntioiis--P(r,.tic.s IZcccirc,i.s.-It is  uilnecrssary to have a receiver 
appointed in order for the as.qignee of a judgrncnt creditor, and those 
thereunder l~eneficially intrrcsted, to mnint:lin :In artion against its 
officers and stocklioltlerz for rni~a~)r~l icat ion of its funds in tlistribu- 
tion among the s1~;~rehol~ le r~  as dividends. Ibitl. 

CORPORATION COMJIIHSIOS. Pee ('orlwrations. 1. 
1. Corporntior~ Co~?~i? i i s . s io i~ - - f ' o~c i - f sDi . so . i i~r i~~~l t i c ,~~- I '~eb l i c -xc i . c i c r~  C'or- 

poi.atioi~s- Rates uiftl Cflrfliycs.-The ('orpor:ltion Commission has no 
power or authority to fix rates of charges for a lrublic-service corpx'a- 
tion discriminative among i ts  customers for the +:xnlcs or substan- 
tially similar servire, and in tlie event of such cliscriruination, relief 
will be afforded by the court in the exercise of their inherent j u r h  
dictional powers over the subject, R. R. 2;. Polrer ('0.. 422. 

2 .  Same-Public Sc~vice-Eridei~ce-8tht1ttf.y - Illotio~lx.--Whw p11l)lic- 
service corporaticil~s have dedicated 1iro1)ert- to the puhlic for the 
resale of its electric current to tlie pul~lic-service corporations, a mo- 
tion (Pell's Revisal, 1656) for it  to furnisli col)ies of contracts i t  is  
alleged to have made wit11 others for a cliscrimil~ating rate of charges 
against the plaintiff' for the same or similar ,services, is material to 
the issue. not 0111~7 upon the question of unla~vful discrimination. but 
also upon the question as to whether. in fact. the defentlnnt had so 
dedicated its l~roperty to the public use. Ibi(7.  

CORROBORATION. See Evidence, 3 : Criminal I~\T\-. 2 .  

COSTS. See Criminal L a x ,  5. 
1. Costs-Crimi?~al IJc~~c-l'~~oscc~rtio~~-Fii~(liii~j.s-AYtnt1lts-I~~ order to 

tax the prosecuting witness with the cost of a criminal action, and for 
his imprisonment, a finding is necessary that the prosecution n-as friv- 
olous and malicious. Rcr., 129'7. 8. r. ('ole, CS2. 

2. Savw-Jvsticcs' C'o11rt.s-.lppcal-Szrpcrior Cour-Trial do SOGO- 
Courts.-An a p ~ e a l  from an order of a justice of the peace tasing the 
cost against the prosecutor in a criminal action does not involre again 
the guilt or innocence of the prisoner. who has been acquitted, or 
violate his constitutional immunity from a second jeopardy, but pre- 
sents a substantial question to some extent in the nature of a "cit-il 
controversy," and comes within the intent and meaning of Rev., 607, 
608, which provides for a hearing de nouo on appeal, and prevails also 
in matters of strictly criminal nature by our statute. Rev., 3274, et 
aeq. I b i d .  

3. Sam~-Jurisdic$ion-Bdditiona2 FLndinqs-Orders - Jtidymei~ts.-The 
provisions of our statute, Rer., 1297, conferring on the courts of jus- 
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tic?.: of the 1mc.e. :end other c.om.ts. x~ l lo  heard  the  w s e  originally, to  
1iresently nmke the  necessar. findings. before imprisonirlg the prosecu- 
tor, tha t  the  rosecu cut ion " ~ w s  frivoloui: ant1 malicious." tloes not pre- 
Tent. on ap1ir:tl to the  Su lmio r  ( 'o l~r t .  a11 inqnirg into the  mat ter  by 
tlie lat ter  court, t7c. iioro. or the making additional f i l~dings and  such 
fur ther  order.: allil clrcwes therein a s  tlw right ant1 justice of t h e  
citw ~ n i ~ y  requiw. Ihitl. 

4. ~ ~ t ~ t ~ c . - O n  :~l~l~cvtl to the Sulwrior ( 'ourt from : I ~ I  ortler of a justice of 
tlic 1le:tcc. ill ;I crinii11;il action. tasi i tg the prosecutor with cost, t h e  
~~rocreti i l igs may he rntercd into rlc noro, and the court may proceed to 
find u l ~ o n  the  cvidence tha t  t he  ~)rosecntion was  frivolous and  mali- 
ciol~s. and adjudge tha t  the prosecutor llay t h e  cmt .  and ortlcr l ha t  
I I ~ I I C Q S  he  should have clone so withi11 :I certain time he t1cs imprisoned 
until lie  IS them, or (lischnrged ac.cor.ding to Inn-. l b i f l .  

C O r S T I E S .  See C'oi~stitutional IAK. 10. 1::. 

('OT'IITEST. See Wills. 11. 

(~'OTKTS. See . i p ~ ~ v ~ l  ant1 Error.  6. 27. 39: War .  2 :  Ponstitutional I,a\-;, 1. 
14 : ('osts, 2 : C'outroversr Without Actic!n. 2 : Summons. 2 : Estates,  4 ; 
Ii~tosicati l ly Liquors, 5 : Jlortgnges, 1 : Pl~ail i l igs.  3 : ('riminn1 Law, 5 ; 
Xemor:d of Caue.:. 1, 6. 7, 9 : J u t l q m e ~ ~ t s .  7. 11. 21): T r e s l ~ s s .  2 ;  Negli- 
grncr.  6 :  Wills. 0. 30:  Statu te  of Frauds .  3 : indictment. 2 : Corpora- 
tions. 1 : Corporation C'ommission. 1 : Railroads. 14 : Instructions, 8. 

1. f 'o tcr ts-I) isoct io)~-X(>?r T)-i:cl8-.4ppcnE rrn(1 3rror.--A motion to  set  
aside a verdict and grant  a new trial  i s  made to the discretion of the  
tr ial  judge. and not reviewable on appeal. C'occts 1;.  Sorr is .  77. 

9. f 'ourts-.J!tristlictio~~-CCZc~~k.s of ('ourt-- Stntz~tes-I.usue8-Procession- 
ing  Titlr-When, upon answer filed in a procersionirig proceeding, the  
cir~.ii. wititour ot~jection, transfers the cause for  tr ial ,  the  Superior 
('ourt acquires jurisclictior~ under Rev., 614. to determine the  matter,  
ant1 a motion to remand for  failure of t h e  defendant to  ra ise  a n  issue 
a s  to title is  p r o l ~ r l y  refused. Esum 1;. Chase, 95. 

3. Same-1'lcudings.-d denial of the  boundaries of the  land i n  a proces- 
sioning proceedings. and allegation in t h e  answer of t i t le to a s t r ip  
of the land by adrer-e  porsesslon. raise a n  issue of title upon which 
the  clerk should transfer the  cause for  t r ia l  to the Superior Court. 
IBid .  

4. Cortrt.s-Jzcrisdrctior~-ll~ctit~~~r-Procc~sio~tt)~~.-TYhere a processioning 
proceedings ha< been transferred for  t r ia l  to  the  Superior Court, and  
set  for tr ial  three times without objection, the  objection t h a t  a n  issue 
of title had  not been raised i s  waired.  and  a motion to remand to 
the  clerk i s  properly denied. I b i d .  

6. f'ourts-C'olztenrpt-Soticc to Slrozr Cause-lnsuiqicient Complia%ce--41- 
7e~~s-Obt~tructzorr.-Vnder a rule to s11ow cause w11g tlie defendant 
sliould not Le attacked for  contempt in failing to obey a n  order of 
court for him to remoxe a building from a n  alley way, which he  was  
thu.; unlawfully and wrongfully obstructing, i t  is  a n  insufficient 
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COURTS-Conti,nuctl. 
answer that the defendant had cut an opening through the building 
i n  his own opinion sufficient for the plaintiff's purposes, as  such mould 
not be in full compliance with the order of the court. Croom v. 
Grows, 134. 

6. Courts-J?lsisdiction-Special Appearance-Motion8 to Discharge-At- 
tachment-Slander.-IVl'here the jurisdiction of the court in  a n  action 
for slander depends upon the validity of the attachment under our 
statute, Rev., 728 ( 4 ) ,  the defendant may challenge the right of the 
court to proceed by special appearance, and move to discharge the 
attachment and dismiss the case without subjecting himself, gener- 
ally, to the jurisdiction of the court. Tisdnle v. Eubadis, 133. 

7. Courts-Conduct of TVittzcss-Trials-Appccrl nrld Error.-The emo- 
tional conduct of a witness on the stand interested in the result of a 
trial of dezr'snvit eel non, is  a matter within the discretionary control 
of the trial judge, who should see that no undue prejudice is thereby 
caused, and will mot ordinarily be considered in the Supreme Court on 
appeal. In re hint or^, 207. 

8. Cotcrts--J~rrindictio~+Trunsitor?/ Actions-Actions - Railroad.? - Sta- 
tutcs-Gcttcrnl Ordcrs-Dircctor Cencrn1.-The courts of our State 
have jurisdiction of an action I)rouglit here by a nonresident plaintiff, 
against :I railroad company, incorporated in Sort11 C:~rolina, to recover 
an injury to, or loss of goods caused by an initial and connecting car- 
rier, a foreign corporation, in another State (Rer., 1500: C. S., 14363, 
the cause of action being transitory ; and Rev., 423, 424 ; C. S., 468, 469, 
and General Orders of Director General of Kailronds, Nos. 18 and 18-a, 
relate so l~ ly  to Tmuc and h a w  no :t~~plic;~tion to taking jurisdiction 
of an action. JlcGorern c. X .  X.. 210. 

9. Cozrrts--Dtsrrctto,l -T'crdict Sct  *Isidc-ll'ciglrt of Evitlotcc-Jfotiofls 
-dppcnl and 3;rrov.--Where there iq evidcnce to sustain a ~ w d i c t ,  
objection that it  should be set aside as  against the clear prcponiler- 
ance of the testimony is a matter within the legal discretion of the trial 
judge, and his refucal to do so is not reriew:ll)le on appeal. Pngc v. 
Mfg. Co., 330. 

10. Courts-.Jt~risdictio~t-La~rdlord and l'ennnt-cjzisticcs of t71c Pcacc- 
Supcrior Courts--1ppcal.-The courts of a justice of the peace have 
no jurisdiction when in a possessory action of ejection, the issue of the 
landlord's title is involved in the disposition of the case, and the juris- 
diction of the Superior Court, being derivative, i t  cannot acquire such 
jurisdiction on appeal ; and the action being without the juridiction 
of the former court, i t  should be dihmissed in the latter one. Const., 
Art. IV, see. 27. Hnrgrow u. Cor, 360. 

11. Courts-Justice's Coqirts-Juristlictiw-Landlord and Tenant-Title. 
-Where the plaintiff, in a possessory action of ejection in :I justice's 
court, makes out a prima facie case of jurisdiction, it  is not ousted 
merely by reason of an answer setting forth a contro~ersy as  to the  
title to the land or other jurisdictional question; but the court will 
proceed to hear the testimony and determine whether, in fact, such 
controversy is  presented in the action, and in this case i t  is held suffi- 
cient. Ibid. 

12. Courts-Jurisdiction-Justices' Courta-Contract - Breaoh - Torts.- 
Rev., 1419, passed in conformity with our State Constitution, Art. IV ,  

50-180 
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see. 27, confers jurisdiction on the justice's court over an action to 
recover unliquidated damages for breach of contract when the princi- 
pal sum demanded does not exceed two hundred dollars ; and such is  
not disturbed by elements of false ~varranty and deceit being also 
inrolred, on the ground that over an action sounding in tort such 
jurisdiction is limited to a recovery of not exceeding fiftv dollars. 

13. Same-Sun~mons-Amount Inz'o1aed.-The amount demanded in the 
summons cbntrols the jurisdiction in an action upon contract in a jus- 
tice's court, and, when the debt is claimed in a larger sum, the creditor 
may remit the excess, over two hundred dollars, in which event the 
jurisdiction a s  to the amount involved will be upheld. Ibid. 

14. Courts--4mendment.s-Parties- Justices' Courts-Superior Court,v.- 
The court may allow an amendment to process and pleadings, within 
its statutory power, either before or after judgment, to correct a mis- 
nomer of parties or a mistake in any other respect, by inserting other 
material allegations when they do not substantially change the claim 
or defense; or to make the pleading or proceeding conform to the facts 
prored, Pell's Revisal, see. 507; and especially so in  the Superior 
Court on appeal from a justice of the peace. Rer., 1467 (Rule 11.) 
Barnhardt 2;. Driq  Co., 436. 

15. Courts-Jurisdiction-Judg?ne)~ts-Consent.-While the consent of the 
parties cannot confer jurisdiction on the courts, a consent judgment 
entered by a court having jurisdiction over the parties who had the 
power to consent, and over the subject-matter, is conclusive. Morris 
2;. Patterson, 485. 

16. Cour t sJud ic ia l  A~otice-ddmnissio~h.~-Bonds-Sales-hTotiee-P~blica- 
t i on -Sewspapers -S ta tu temnder  the principle that the courts 
will take judicial notice of a rule or custom in the general business 
of the country when of suflicient notoriety to make i t  safe and proper 
to do so, it is Held, that,  notwithstanding a n  admission of record of 
+,> -- ..A: -- ...- PULL".= :O the c u l l t ~ a l y ,  ~ i ~ e  courrs or tnls State will take judicial 
notice that there are  newspapers of general circulation published here, 
within the intent and meaning of our statute requiring notice of the 
sale of municipal bonds to be given in a "financial paper or trade 
journal," etc. Comrs. 2;. Prudden, 497. 

17. Courts-Appearance-Jurisdiction-Motions.-Where a nonresident de- 
fendant enters a special appearance and denies the jurisdiction of the 
court, i t  is the court's first duty to ascertain its own jurisdiction to 
try and determine the case. Patric& I;. Baker, 588. 

18. Same-Attachment-Inter~enor-Ownership -Issues -Proceedings in 
Re-Nonresidents.-Where proceedings in attachment are  brought 
in  an action for damages for breach of contract, and the funds attached 
are  in a local bank, collected upon a draft sent to i t  by and drawn 
to the order of a foreign bank, i t  is the duty of the foreign bank, 
and other claimants to the fund, to intervene and assert their rights 
so that the issue as  to ownership may be determined, otherwise this 
being of the nature of a proceeding in Tent, the court mould acquire 
jurisdiction to the extent only of the property attached, and a per- 
sonal judgment against the nonresident defendant may not be properly 
rendered. Ibid. 
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19. Same-Parties.-Vhere the proceeds of the collection of a draf t  pay- 
able to the order of a foreign bank has been attached in a local bank 
by the plaintiff as  the funds of the nonresident bank, in an action for 
damages for breach of contract, and the issue of ownership has not 
been determined, and the defendant, the defaulting party to the con- 
tract, enters a special appearance and moves to dismiss for the want 
of jurisdiction of the court, on the ground alone that the proceeds of 
the draft were owned by and payable to the foreign bank, not connected 
with the contract, for the breach of which the plaintiff claims dam- 
ages: Held, i t  was unnecessary that  the foreign bank. which was not 
connected with the contract or its breach, should be made a party, 
and service by publication having been made, and the court having 
jurisdiction over the subject-matter by the proceedings, quasi in ?em, 
the defendant's motion to dismiss, for want of the court's jurisdiction, 
was properly denied. Ibid. 

20. Courts -Jurisdiction - Special Appearance - General Appearance - 
Pleadings-T17aicer.-TThere, after entering a special appearance and 
pleading to the jurisdiction of the court, a nonresident defendant 
files an answer to the merits, the filing of the answer is equivalent 
to a general appearance, and the court may proceed to hear and deter- 
mine the matter as  if the said defendant had been personally served 
with process. Ibid. 

21. Courts- Contempt- Judgments- Orders-Diuorce-Marriage.-Where 
the court of record. having jurisdiction of the cause and the parties, 
enters judgment for an absolute divorce in  the wife's favor, in her 
action, and awards the children of the marriage to her care and cus- 
tody, i t  may adjudge the defendant in contempt, or as for contempt of 
court, in the exercise of its legal and equitable powers, for concealing 
one of the children so as  to prevent the sheriff from carrying into 
effect the order of the court, rendered a t  a subsequent term, to deliver 
the child to the plaintiff, and commit the offender to jail until he shall 
desist therefrom, and give to the sheriff the information found to be 
within his knowledge or command, that would enable him to carry 
out the order of the court under the execution. Flack v. Flack, 594. 

22. Courts-Justices' Courts--4ppeal--,VoIrions-Beoo>-dari - Dismissal.- 
when the appellant from a judgment of a justice of the peace has prop- 
erly given his notice of appeal, paid the fee, but has not moved in 
time for a recordari in the Superior Court, a motion to dismiss should 
be allowed. Powell v. Rogers, 657. 

23. Courts-Continuance of Case--DiscrctiolcAppeaZ and Ewer.-A mo- 
tion of the defendant, indicted for a crime, to continue his case be- 
cause he had not had time to prepare his defense is  addressed to the 
sound discretion of the trial judge, and is  not reviewable on appeal in  
the absence of abuse of this discretion. S .  v. Henderson, 735. 

COURTS DISCRETIOS. See Verdict, 1; Evidence, 9 ;  Divorce, 6. 

COVENANT. See Bills and Notes, 3 ;  Estates, 9. 

COVERTURE. See Limitation of Actions, 1. 
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CRIAlINAL LAW. See Intoxicating Liquors, 2 ; Judgments, 19 ; Homicide, 1, 
3 ;  Arrest of Judgment, 1 : Costs, 1 ; Officers, 1 ; Verdict, 2 ;  Statutes, 2 ; 
Instructions, 14, 15 ; Indictment, 1. 

1. Crimitzal Low-Directing Verdict-Instr~lctions.-A verdict may not be 
directed by the trial judge in a criminal action. S. 2;. Alley, 663. 

2. Criminal Lau;-Ezidencc-Corroboratio?z-Demztrrer.-en upon de- 
murrer to the State's evidence, the evidence up to that time is insuffi- 
cient for conviction of the sale of intosicating liquors, and the defend- 
ant puts on his evidence, and thereafter under the State's evidence 
i t  beconles sufficient, defendant's demurrer after the close of all the 
evidence will be overruled. S. v. Ingrczm, 672. 

3. Crinliilnl L a ~ c - E v i d e ~ z c c - D c c l f ~ r o t i o n ~ ~ - . 3 ~ I ~ n i s ~ e  prosecuting 
witness may g i ~ e  a list of all the goods lost from the store which the 
defendant is being tried for breaking into and robbing, so that they 
may be traced by the State; and the declaration of a witness a s  to 
tlie identity of one of them, made in defendant's presence, and not 
denied by him, is competent as his quasi admission. 8. v. TT'illougT~by, 
676. 

4. Criminal Ln~c'-Verdicts - X~iurder-Lesser Offense - Xanslaughtcr- 
Statuteu.-While a general verdict of "guilty" on a trial for murder 
may be considered in connc'ction with the evidence and the charge a 
sufficient coml~liance with our statute, the ~rofession and officials 
engaged in trials of this supreme importance a re  admonished that  
verdicts slioultl be rendered in the precise form required by the Statute, 
aud specify in terms the degree of the crime of which the prisoner 
is convicted. Rev., 3271. 8. v. Brfjuxt, 690. 

5. Crintitial Latr-Cost,?-Co?lvictior~-Trial by  Jir~y-Just ice 's  Court--4p- 
peal--Strpo.ior Coztr t -Cour fs - - -Cons t i t~ t f io~~al  Lax.-An appeal from 
a court of a justice of the peace by the defendant in a criminal action, 
carries with i t  the constitutional right to a trial by jury in the Supe- 
rior Court, where the trial is de noco, and the latter court may not 
affirm that part of tlie justice's judgment taxing the defendant with 
cost, over his objection, w~thout  conviction before rile ju ry  U ~ J V L L  L i l t :  
merits of the case. Constitution of li. C., Art. 1, secs. 13 and 2. S .  v. 
Pauley, 695. 

6. Criminal Law-Azctoneobiles-ScgligmceEvidmoe-Hom4aide - St,a- 
tutes.-Evidence tending to show that one of the defendant's was 
instructing the other how to drive a n  auto truck, with the hands of 
both on the steering wheel, on a street much used by pedestrians in a 
populous part of the city, and while running a t  a speed exceeding the 
speed law and without looking ahead or warning, they ran upon, 
injured, and killed a child three gears of age, endeavoring to cross 
the street, which a slight deflection of the machine from i ts  course 
could have saved, is  sufficient to sustain a verdict of manslaughter, 
irrespective of whether the death of the ehild was willfully or inten- 
tionally caused. Public Laws of 1917, ch. 140, secs. 15 and 17. S. 2;. 

Gray, 697. 

7. Same-Prior Negligence.-Where one driving an automobile in  a reck- 
less manner and in violation of the requirements of the statutes a s  to 
speed and care- intended to prevent injury (Public Laws of 1917, ch. 
141, secs. 15 and 17) runs upon and kills a three-year-old-child cross- 
ing a street in a populous portion of a city, he is guilty of man- 
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CRIMINAL LAW-Continued. 
slaughter a t  least, and under some circumstances, murder, though a s  
soon as  he has seen the danger of the pedestrian he has used every 
effort to avoid injuring him, if his prior recklessness had rendered 
him unable to control the car and prevent the injury. Zbid. 

8. Same.-While the negligence of one driving an automobile causing death 
must be of a greater degree i n  the criminal action than is  required 
in  a civil one, i t  is sufficient if i t  was likely under the circumstances 
to produce the death. or great bodily harm, a s  in  this case, where the 
defendant, driving in a reckless manner, in violation of the statute, 
could reasonably have anticipated the result that actually followed. 
Ibid. 

9. Same-Contributory A7egligence.-The doctrine of contributory negli- 
gence has no application in the criminal law, and constitutes no de- 
fense for one who has recklessly and in violation of our statute 
enacted for the purpose of protecting pedestrians, etc., caused injury 
or death. 8. v. Oakley, 176 N. C., 755, a s  to whether evidence of this 
character may be considered upon the question of negligence, cited 
and distinguished. Zbid. 

10. Criminal Law-Automobiles--Negligence-Chi1dre~1nfirm Persons.- 
The vigilance and care required of the operator of an automobile vary 
in respect to persons of different ages and physical conditions who a re  
to be met upon the streets, and he is required to increase his exer- 
tions and use more care to avoid danger to children whom he may 
see, or, by the exercise of reasonable care, should see, on or near the 
highway. Zbid. 

11. Same-Contributor~ Negligence.-The law will not impute contributory 
negligence to a child of three years of age, who has been injured by 
the negligence of one driving a n  auto truck. Zbid. 

12. Crimimal Law-Misnomer-Idem Sonam.-A mistake in  the spelling 
of the defendant's name, in  an indictment for subornation of perjury 
where i t  is  a s  slight a s  in this case, comes within the maxim idem 
sonans, and is  not reversible error on appeal. S. v. Chambers, 705. 

13. Crim/inal Law-Zndictment-Motions to Quasl+Pleas-Abatement.- 
Where the defect does not appear on the face of the record, but 
requires extraneous evidence to support the motion, the remedy is by 
plea in abatement, and not by motion to quash. S. v. Brewer, 716. 

14. Criminal Law-Zndictmtnt-Solicitor's Signature-Motions to Quash.- 
I t  is not necessary that a true bill found by the grand jury should 
have been signed by the solicitor, and a motion to quash i t  on that  
account will be denied. S. v. Shemwell, 718. 

15. Criminal Lau-Instructions-Assault With Intent to KildBelf-defense. 
Where, on the trial of a n  assault with intent to kill, the defendant 
has not introduced any evidence, and there were only two witnesses 
for the State whose evidence was uncomplicated, tending to show that  
the defendant had entered the law office of the prosecuting witnesses 
and on account of his behavior they had ordered him out, without 
threats of violence, whereupon he said no one could make him leave, 
drew two pistols, aiming a t  each of the prosecutors, one of them 
throwing a paper weight, which hit the defendant on the head, and 
he fired after the prosecutors had hold of him trying to disarm him: 
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CRIRfINAL LAW-Continued. 
Held. a charge to the jury, placing on the State the burden of sbow- 
ing defendant's guilt beyond a reasonable doubt, and instructing them 
to find a verdict of guilty of an assault with a deadly weapon should 
they find the facts to be a s  testified, is not objectionable as  directing 
a verdict, there being no element of self-defense. Ibid. 

16. Criminal Ln?c-Indicfmnts-Less Offense-Assault W i t l ~  Intent to Kill 
Dendll~ Tt'enpon8.-Upon the charge in an indictment of an assault 
with a deadly weapon, with intent to kill, a verdict of the less offense 
of an assault v i th  a deadly weapon, is  authorized by our statute, 
C. S.. 4640. Ibid. 

17. Criminal Lnzc--Pulse Pretense.-In order to convict of the crime of 
obtaining goods under false pretense i t  is  necessary for  the State to 
show, beyond a reasonable doubt, the procurement with fraudulent 
intent of the thing charged, or that i t  was done under a false repre- 
sentation as  to existing facts, false within the knowledge of the party 
making them, or made recklessly without belief or any fair and just 
reason to belieye in their truth, calculated and intended to deceive 
and which does deceive the person from whom money or things of value 
is taken, and reasonably relied on by such person a t  the time of the 
taking. S. v. NcFarla?zd, 726. 

18. Sam-Instmction-Evidence.--An instruction in an action for obtain- 
ing money or other thing of value under false pretense, which would 
make the defendant guilty if he had notice which would have put a 
reasonable man upon inquiry that would hare revealed the truth of 
his misrepresentations, is reversible error, which is not cured because 
in other parts of the charge the correct principle of law relating 
thereto had been given. Ibid. 

19. Same-Moving Cause.-Where there is evidence that  other conditions 
induced the transaction than the representations made by the defend- 
ant, upon trial for obtaining a thing of value under false pretense, a n  
instruction to find the defendant guilty if his false statement in  any 
way influenced the trade is reversible error, i t  being necessary that  
i t  be a iiiirriiig a.Gse aiii; ui.,e -.;ich the a,,b acii"h -w."ulG 

not have been made. Ibid. 

CROPS. See Contracts, 3, 5 ;  Lessor and Lessee, 1. 

CROSSIXGS. See Railroads, 1, 2, 6, 7, 10. 

CUSTOMS. See Contracts, 1. 

DAMAGES. See Appeal and Error, 11, 12;  Husband and Wife, 4 ;  Carriers 
of Goods, 1 ; Mortgages, 5 ; Contracts, 3, 5, 8, 13 ; Employer and Employee, 
2 ; Evidence, 7 ; Lessor and Lessee, 1 ; Municipal Corporations, 2 ; Negli- 
gence, 1, 11 ; Principal and Agent, 2 ; Vendor and Purchaser, 1 ; Estates, 
10 ; Injunction, 1 ; Carriers of Passengers, 2. 

1. Damages-Xegligence--Personal Injury.-The measure of damages to 
be awarded for a negligent personal injury, resulting in a diminution 
of earning power, is  a sum equal to the present worth of such diminu- 
tion, for the plaintiff's expectancy of life. Hill v. R. R., 490. 

DANGEROUS INSTRUMENTALITIES. See Employer and Employee, 8. 

DEADLY WEAPON. See Criminal Law, 16. 
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DEBTOR AND CREDITOR. See Contracts, 16. 

DECEASED PERSONS. See Evidence, 11. 

DECLARATIONS. See Arbitration, 3 ; Evidence, 1, 3, 6 ;  Wills, 4 ;  Homicide, 
13 ; Criminal Law, 3. 

DEDICATION. See Xunicipal Corporations, 3, 4, 8, 9 ;  Deeds and Convey- 
ances, 9. 

DEEDS AND CONVEYANCES. See Contracts, 11; Evidence, 12; Descent 
and Distribution, 1 ; Mortgages, 11 ; Election, 1 ; Estates, 7 ,8 ,11 ,14  ; Mort- 
gages, 1 ,2 ,  4 ; Divorce, 4 ; Sales, 2 ; Wills, 8, 9, 34 ; Official Bonds, 1 ; Con- 
tracts, 15 ; Landlord and Tenant, 1 ; Judgments, 12 ; Trusts, 1. 

1. Deeds and Conz;e2/ances-Timber Deeds- Contracts-Cutting and Re- 
moving Timber.-A contract for the sale or purchase of timber stand- 
ing upon lands specifying a certain size, when cut, then standing, or 
which may be standing or growing during the term of two years from 
i ts  date, or such time a s  may be necessary for the removal of the 
timber not exceeding five years, vests the title and the right to cut and 
remove the timber in  the purchase for the five-year period when he  had  
begun to cut i t  within the time specified in  the contract, and the delay 
was not caused by any default of his own, but by conditions hecould 
not control. Hudnell v. Lumber Co., 48. 

2. B a r n  - Estcnsion Petior for Cutting - Conditions Precedent.-Where 
five years is  given a purchaser of timber growing upon lands, if with- 
out delay attributable to him, i t  cannot be cut and removed in two 
years, the principal requiring the performance of a condition prece- 
dent or notice, within the first period, a s  upon the exercise of a n  
option, has no application. Ibid. 

3. Deeds and Conveyances-Warranties-Encumbrances.- warranty i n  
a deed against claims of the grantors and their heirs forever is  not 
a warranty against encumbrances. Berry v. Roomer, 67. , 

4. Deeds and Conveyances-Contracts-Descriptions - Evidence - Parot 
Evidence-Maps-Plats.-A description in a contract to convey land, 
"Farm No. 19,020, in  block No. ............ of the tract of land subdivided 
into tracts containing 55 and 56 acres belonging to Louis Goodman 
and known a s  the Swain land," is  sufficiently definite to admit of 
parol evidence of identification, and the registration of the map thereof 
is immaterial. Goodman v. Robbins, 239. 

5. Deeds and Conveyances - Adverse Possession - Presumptions - Outer 
Boundaries -Boundaries - Title.-When, in  an action of trespass 
quare clausum fregit, the plaintiff's evidence tends to show that  he  
and those under whom he claims have been in sufficient adverse 
possession of a part of the locus in  quo under a paper chain of title 
antedating that  set up by the defendant, an adjoining owner, who 
had about two years prior to the commencement of the action entered 
upon the lands and had cut timber therefrom, claiming that  the plain- 
tiff's deed did not cover it ,  and the evidence thereon is  conflicting: 
Held, an instruction is  correct, that the rights of the parties de- 
pended largely on whether the boundaries of plaintiff's deed, by cor- 
rect location, covered the land in dispute, under the principl that  when 
one enters possession of a part of the lands within the boundaries of 
his deed, claiming the ownership of the whole, there being no adverse 



DEEDS A S D  CONVEP.~NCES-C~~~~~)IU~~~. 
occupation of the whole. the force and effect of such occupation will be 
extended to the outer boundaries of hi.; deed, and his sufficient adverse 
possession will ripen his title to the whole I i n ~ l  2;. dnder5.  164 K. C. .  
311, cited and applied. IIn?lcs z' L w z b e r  C'n.  252. 

6. Same-Tretspncs-Si~1'o~tqdocr--Lnp~~~iqe.-Tl~e principle that extends 
the poisesuion of one entering a part of the lands the bounda- 
ries of his deed. or to outer houndaries therein giveii, is not affected 
by the fact of a caiual entry of a nrongcloer, nor by a lappage created 
merely by a line of deeds covering the land, without wore. when the 
oppoiing deeds do not contain the true title. Cur,  ic c. G ~ l ~ l i r i ~ f ,  147 
N. C.. 648, cited and applied. Ibitl. 

7. Deeds and Co?~ce~/a1~ces-Po~~/ls-8freai)i.c-TVorrTa a i ~ d  Pl~rasen-"On" 
-Fi.shi?7(~-Sazcd1i.~f.-TYhere a deed to timber standing on lands is 
accepted "on condition" that the grantee "will not erect a mill on a 
stream leading into a fish ~oncl." ctc.. which. m-it11 a certain number 
of acres of land. the grantor had leased to another. the meaning of 
the words "011 a stream" is not confined to the margin of the stream 
or the water's edge, but will be construed as  within such proximity a s  
to cause injury to the fish or fishing from the sawdust of the mill, and 
thereby impair the value of the fish pond. H i n f o ~ t  v. Vinsritt. 394. 

8. Deeds and Con~'e!jrrnce.s-Rule i n  Shcllcu's Case-Heir8 of the  Body- 
Estafcs.-An estate to S .  "for life. and after her death to the heirs 
of her hody in fee. to their only uie and behoof." In the 7iabe?~dum 
clause of the d e ~ d ,  conveys to S a fee-simple estate, under the rule 
in S h t 1 l e ~ ' s  case, and the fact that this same language appears in the 
introcluctory yart doe5 not bring the case nithout the rule, there being 
no exprescion elsenhere in  the deed to affect this interruption. Star- 
liny 2;. Sezcsoitl. 440 

9. Deeds a n d  Con~~eyanccu-Plat.s-~i'treets-Lots-P~~r~?~a.~e.-Dedicatwtz. 
-Where the owner of lands plats i t  into lots, streets, etc., stakes them 
off in accordance with the plat, and offers the lots for sale a s  so 
marked, and a purchaser burs  one of these lots in  accordance with 
the representations thus made, he acquires the right to the use of the 
streets. which n-ill not be lost as  against other purchasers in the 
absence of his consent, whether the dedication of the streets had been 
accepted by the municipal authorities or not ;  and a purchaser of such 
lots may not close a street hepeficial to the use or enjoyment by another 
such purchaser. Eller 2;. S t n r ,  514. 

10. Deeds and Co~tre~unccs-Refor~natio~a-?furi~iagc-d?z~zul~i~ent o f  Nar -  
rzage-Jfisfake-Frafi(1-Dtcorce-Equafu. - Where a marriage has 
been annulled because the nife  had a living liushand a t  the time, 
and the husband has made a conveyance of hi7 own land, reserving 
a life estate for himself and the woman a i  hi\ rrife. equity will reform 
the deed so as to exclude the wife, either upon the ground of mistake 
of the husband, or for the fraud of the n i f r  in going through the 
marriage ceremon1 knowing she then had a living husband, and the 
plaintiff will recover the land in his suit against her. Burleson 2;. 

Stewart ,  584. 

DEFAULT. See Judgments, 1, 18;  Mortgages, 8. 

DEFECTIT'E APPLIANCES. See Employer and Employee, 6 
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DEFECTS. Sce JIunicil~al ('orliorationr. 18, 19. 

DELIVERY. See Evidence, 12. 

DEMURRER. See Sales. 3 :  Contracts, 1.5; Common Law, 2. 

DEPOSITIOS. See A11peal and Error. 28. 

DESCENT AND DISTRIBUTIOS 
Dcsccnt  m r l  Distribz~frojt-13r2cds m d  Cot~veyalzces--TYarranty-Heirs. 

-A paper-writing. vhether operating as  an abcolute fee-simple or 
quitclaim deed, nit11 c o ~ e n a n t i  of title against any claims of the 
grantors and heirs, and purl~orting to bar them, made by a son con- 
cerning the land\ of his father n hom he predecea.ed, cannot deprive 
hi? own chi ld~eu of their inheritance, for they take directly from their 
grandfather a s  11ic heir<, and not as  the heirs of their own father. 
Bensoa  c. Bcnson ,  106. 

DESCRIPTIOK. See Contracts, 10. 

DEVISE. See Wills, 12. 21, 24, 29, 30, 35. 

DIRECTOR GENERAL. See Courts, 8 ;  Iiailroadu, 3. 1 3 ;  War, 3 ;  Parties, 3 ;  
Carriers of Passengers, 2. 

DISCRETIOX. See Courts. 1. 2. 3 ;  Statute of Frauds. 3:  Appeal and Error, 
17 ; Judgments, 19 : Indictment. 2. 

DISCRIMISATION. See Corporations, 1 : Corporation Commission, 1 ; Con- 
stitutional Law, 15 ;  Wills, 30. 

DISRIISSAAIJ. See IVills, 34; Appeal and Error, 18, 30, 31, 36; Courts, 22. 

DIVERSITY OF CITIZESSHIP. See Removal of Causes, 5, 7. 

DIVORCE. See Judgments, 5, 8 ;  Deeds and Conveyances, 10 ;  Courts, 21; 
Appeal and Error, 27. 

1. Diz;o~ce-Pleadi?~g~s-Rc~i(1e~~ce-~4~da2:it-Statutes.-It is not required 
that  the two gears residence in the State of the plaintiff in  his action 
for absolute dirorce he alleged in the complaint to confer jurisdiction, 
for it  is sufficient when i t  is  set out in  the accompanying affidavit. 
C .  S., 1661 ; Rev., 1665. W i l l i a m s  v. TVilliams, 273. 

2. Divorce-Marriage - dlineony - "Subsistence" - S t a t u t e s  - A t t o r n e y ' s  
Fees.-Ch. 24, Laws of 1919, amending see. 1567 of the Revisal, in  
reference to alimony or support, provides, in the sound discretion of 
the court, for an order for the necessary "subsistence" of the wife 
pendent litc, and supersedes the allowance for alimony, which latter 
included an allon-ance for attorney's fees, and under the amendment 
an allowance for attorney's fees is not permissible. A l l e n  a. Al len ,  
465. 

3. Divorce-Marriage-"SuZ,siister~ce" - A l i m o n y  - Defenses  - Statutes.- 
Under the provisions of ch. 24, Lan-s of 1919, amending sec. 1567 of 
the Revisal, i t  is immaterial what counter charges the defendant makes 
against the plaintiff, his wife, in her application for her necessary 
"sub?istence" poidcn te  l i f e ,  for if he has separated from her, he must 
support her accorcllng to his means and condition in life, taking into 
consideration the separate estate of his wife, until the issue has been 
submitted to the jury. Ib id .  
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DIVORCE-Continued. 
4. Dicoree-Afarriaye - Anwuln1ent of Marriage - Husband and Wife- 

Deeds and Conregalzees--Li1:ing Husband.-After a conveyance reserv- 
ing an estate for life in the grantorq, supposedly husband and mife, 
i t  mas ascertained and decreed in a former action that a t  the time 
of the marriage the wife had a living husband, and the second con- 
tract of marriage was afterwards annulled by decree. The plaintiff 
was the owner of the land. and the defendant joined in his deed a s  
his wife, and as such only was intended by the reservation of the life 
estate, construing the deed as  a whole in  the light of surrounding cir- 
cumstances: Held, there being no one to take her estate, the title 
thereto remained solely in her husband. Burleson v. Stewart. 584. 

5. Di?;0rce-JIa~riage-Alimony-~4tfor~ze~ and Client-Attorney's Pees. 
-Where the allegations of the complaint are  iufficient under the terms 
of our statute. Rer.. 1566, and are found to be true and sufficient by 
the judge of the Superior Court, in the wife's action for divorce, a 
mensn et tlloro. the court may leare open the charges made by each 
of the parties against the other, and award alimony pendente lilc. 
including reasonable attorney's fees, taking into consideration the 
circumstances of the case. Hennis v. Hennis, 606. 

6. Sanlc-Appeal and Errol--Court's Discretion.-The question of the 
amount allon-ed, in proper instances, by the Su1:erior Court judge to 
the mife, in her action for divorce a mcnsa et thoro, is addressed to 
his sound judgment and discretion, and not reviewable on appeal, 
unless his discretion is abused. Ibid. 

DOCKET. See Appeal and Error, 6, 30, 31, 36. 

DOMICILE. See Elections, 4. 

DRUNK. See Homicide, 5 ;  Trials, 3. 

DYING DECLARATIONS. See Evidence, 10. 

EASEMEN'YS. see Municipal Corporations, 7, 3. 

ELECTIONS. See Constitutional Law, 2, 3, 5 ; Mortgages, 10 ; Municipal Cor- 
porations, 1 ; Schools, 1 ; Wills, 30. 

1. Election--Husband and Wife-Deeds and Conveyances-Statutes-Void 
Deeds.-A testator devised generally, without specific description, to 
his wife, among other things, the lands of which he should be seized 
a t  the time of his death, his wife having previously conpeyed to him 
certain of her own lands under a deed void for the lack of her privy 
examination as  provided by Rev., 952, and the want of her special 
examination under the provisions of Rev., 2107. She qualified a s  
executrix under the will of her husband: Held, her qualification a s  
executrix would have put her to her election were this equity other- 
wise applicable ; but a s  her deed to her husband was void, he was not 
seized of this land a t  the time of his death, and the right of election 
was not within the terms or expression the husband had employed 
in making his will, a s  none of her land was devised by him. The 
principles of the equity of election discussed by Walker, J. Elmore 
v. Byrd, 120. 

2. Elections - Schools - Special Districts - Taxation - Voters. -Where 
school-tax districts already exist within the territory embraced by 
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a proposed new district to be created for the entire township under 
the provisions of Consolidated Statutes, sec. 5626, the majority 
vote of the proposed new district will control the result of the elec- 
tion fairly and freely held, and the contention that a separate elec- 
tion should have been held in the territory not embraced in the old 
districts is without merit. Riddle v. Cumberland, 321. 

3. Elections-Majority-Tie-Taxat&.-It requires a majority of the 
qualified voters in favor of an election upon the question of adopt- 
ing a special tax to carry it, and the tax cannot be declared as  car- 
ried when by striking from the registration disqualified voters the 
result is a tie. Groves v. Comrs., 568. 

4. Elections - Voters - 8nimms Revertendi - Registration - Domicile.- 
One who has registered for an election upon the question of a special 
tax, is not disqualified to vote thereat because of his temporary absence 
from the county to perform a contract he is  obliged to perform, and has 
not taken his household goods, or changed his place of actual resi- 
dence, but had always the animus revertentli. Ibid. 

5. Elections-Taxes-!l'endcr-Voters-~Soldiers-Co~inty Commissioners- 
Exemptions.-The county commissioners are without authority to  
exempt from taxes one is  abroad in the service of his country a s  a 
soldier in  the army;  but when he has sent the money to his father, 
who told the sheriff that he had the money in the bank, and was 
informed by the sheriff that his son had been exempted hy the com- 
missioners, and in fact the father had the tax money and otherwise 
would have paid it, i t  is  unnecessary that the actual cash should 
have been tendered in order for the vote of the son to have been taken, 
and i t  is  erroneous for the election officers to have stricken his name 
from the register. Ibid. 

ELECTOR. See Constitutional Law, 3. 

ELECTRICITY. See Corporations, 1 ; Negligence, 12. 

EMPLOYER AND EMPLOYEE. See Instructions, 3 ; Railroads, 15 ; Con- 
tracts, 18 ; Negligence, 15. 

1. Employer and Employee-Master and Servant-Fellow-servant Act- 
Negligence of Vice Principal-Statutes.-The plaintiff was employed 
by defendant logging railway company a t  a steam power-driven "rigged 
skidder," used for drawing logs attached to a rope from the woods 
to be loaded on cars, the duty of plaintiff being to give signal for the  
skidder" to start. While acting under the supervision of the defend- 
ant's superintendent regarding a log that  had been caught between 
stumps, the skidder started, causing a personal injury to the plaintiff. 
The evidence was conflicting as  to the plaintiff's contributory negli- 
gence, and whether the "skidder" accidentally started or signal was 
given negligently by other employees of defendant: Held, though the 
fellow-servant act would not apply, still, if the plaintiff was injured 
by the negligence of the defendant's vice principal, the defendant 
would be liable unless the plaintiff was guilty of contributory negli- 
gence, and under the conflicting evidence this question was properly 
submitted to the jury. Rev., 2646. Midgett v. Mfg. Co., 24. 

2. Employer and Employee-Master and Servant-Negligence-Fellow- 
servant Act-Actions-Damages.-When the negligence of the em- 
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ployer and a fellow-servant concurs in ~ ) ro t lwing  an  injury.  the injured 
employee can recover from eitllcr, if he himself i s  free from negli- 
gence. Ibid. 

3. B n ~ p l o ~ e r  and E;tttplo~/cc-Jfir.~tcr nt1r7 ,~o.rn~!t-Et~ide~zr 'e-Xcrfc  Place 
to Il-ork-Opiilio~l-ll.it?!ciisc.s.-\There the nrgligence of the defend- 
an t  depends upon whether he  failed in his tlnty to furnish l ~ i s  employee 
the plaintiff in the action. a safe plncc to oil I ~ i s  n~ac l~ ine ry .  i t  is  com- 
petent for a witness to teqtify in the defrndnnt 's  I)t~half tliitt a person 
of the plaintiff's height could have rafcly stood on a I)nr provided for  
the purpose and have thus oiled the machinerr,  tlie witness being a n  
experienced and trained marliinist. f:lmiliar wit11 this type of m:lcliine, 
both a s  to i t s  operation and ul)lieel), and 11:~d rnatle perso11;ll ohscrva- 
tion of the condition a t  this 1)1:1nt, ant1 tlle very m;ichine in question. 
whether the evidence be conside~ml as a statt3ment of a fact. or  of the 
opinion of thc witness thus qualified to spcwk. IFic.s.rcl7 r .  Drrnicln. 37. 

4. Employer ail(7 EntpTo~ce-3ftr stci ntrc7 S o  1 ir11t-Yi i17rrlr tic( -L)z~ty of 
~5'erva~zt.-Where the employer and ~ r n p l o ~ t ~  l larc cqn:ll o~~ lmr tun i ty  
to iee and understand the danger of an  oc cnrrenc e. n l ~ i c h  reinlt. i n  
injury to the latter,  nliich he could lmre  axoided hy the e1erci.e of 
reabonalJe cart.. he cannot rcc20ver tlie re.ultln,o dnmagei. W r l l ~ a n ~ s  
2 j .  N f  r/. Co . 64. 

5. Srrme-Irt~fi~uctio~~~~-~;~~irlci~cc-C'r~~tti~ilif~-~ Sc(lli(/oicc,-T-errlict Di- 
?'cctiilg.--In an  action by an rml~loyre to rtXcorer danixpes against  
an  employer for a personal injury,  alleging the latter's negligence. 
there was  evidence tending to show that  the plaintiff was engaged to 
saw logs af ter  they had been placed l ~ y  t l~fendmit 's  other employees. 
i n  his own way, and while sawing a log i t  rolled on him, causing the  
injury complained of hy rcason of i t s  not having been checketl, \vhich 
he  could have done, or  by his failing to call on other eml)loyc~cs. whose 
dnta  i t  .inis to fir  i t  : and that  he could 11x1-e ltlaced himself in such 
position with reference to t h ~  lo. thr~t  t h o  i r l j~?ra n~cn!c! r:ct h t i ~ c  
occurred: Hcld, a question for the jury under an  i ~ ~ s t r u c t i o n  to find 
for the defendant, upon l l ~ e  issue of contri1)utory ~~egl igence.  if they 
found tlie facts to be a s  testificd. Ibi t l .  

6. Employer cmd Employee-Master nnd Se~'.cuizt-Seglzqcizce-Vzce Prin-  
c!pal-Dwert Orders-Dcfectlcc App1tanccu.-E~idenee that  defend- 
ant's employee, acting under the immediate order of his superior, and  
defendant'b rice principal, n-ent beneath a heavy piece of timber to  
unfaiteri i t  so a s  to be drawn by defendant'< derrick crane to posi- 
tion, mith evidence tha t  by reason of i t s  defective condition the  crane 
should not have been used on the  occasion in  question, i s  sufficient to 
take the case to the  jury upon the question of the defendant's action- 
able negligence. Davis u. Shipbuildzng Co., 74. 

7. Employer and  Employee-Master and Scruant-Questimz of Employ- 
ment-Policy of Indemnity-Co~atracts-Ezidence-Insurance.-Where 
the defendant has  denied that  the plaintiff's intestate was  employed 
by him, and the action is  to recover damages under the alleged negli- 
gence of the defendant a s  the employer of the intestate, i t  i s  compe- 
tent t o  show tha t  t he  defendant had  taken out a policy indemnifying 
i t  against loss for personal injuries receired by i t s  employees, includ- 
ing the intestate. Clark u. Bonsnl cited and  distinguished. Ibid. 



INDEX. 797 

EMPLOYER AND E~MPL0YEE-Conti?tzced. 
8. Employer nnd EmpTo~tc-AVlrrsttt' a n d  Ncrvnnt-Danyerolts Instrumen- 

talities-Nnfc Plncc to TT'orli-Scopc of Employment-Neqligence.- 
Where an employee a t  a machine shop, a t  the dinner hour, connects 
a hose for compresied air used in driving certain implements in the 
shop, to a ralve several feet from the ground, on an iron supply pipe 
running down from the roof, that would otherwise have been harmless, 
and, as  was frequently done, therewith dusts off his own clothes, and, 
a t  the request of another employee, a hoy of 15 or 16 years of age, 
both e\~)eriencetl. also ducts off the latter's clothes, and then reck- 
lessly and prantonly p1:iccs the nozzle so as to penetrate the boy's body 
with thc compressed air,  causing injury and death, the injurious ac t  
is  not within the course of eml~loyment of the employee causing the 
injury, and the employer not being in default of any duty, is  not 
responsible for the resulting damages. Robinsolc v. Mfg. Co., 165 N. C., 
495, cited and distinguished. R i ~ e n b a r k  v. Hines, 240. 

9. Employer and Ernploilcc-Jlaster rrnd S e n  nn-Scope of Emplo~jment - 
B e q l i q c n c e  1utonzobile.s. -The owner of an automobile, who has leut 
i t  to hit, herrant employed for his own purposes, is not liable in  dam- 
ages for the servant'h negligence, nhen it  appears that the servant 
is competent to drive the car, and was not engaged, a t  the time, in  
his employer's service. Reich v. Conc, 267. 

10. Emplo!/cl- tr?ld Enzploj/cc-.Waster a n d  Scrt-ar~t-Sctjliqcizcc-Safe Place 
to T170rk-I)lrtp of E:mploj/ei-.-Where an employee is injured under 
dangerous conditions of which the employer has better opportunity to 
be aware of, the ohliqation to exercise care rests to a greater degree 
upon the em1)loyer. upon the principle which requires him to provide 
the employee a safe place to work in the performance of his duties. 
Hill v. R. R., 490. 

11. Employcr and Enrplo2/cc--lllarter crntl Scrvar~t-Scgligencc-8afe Place 
to Tlrork-Tools nnd Appliances-Ord~r of Vice Principadlnspcction 
-Principal ant7 Aqcnt.-Evidence that defendant srnt logs down the 
mountain side in a "chute" to its sawmill, and a t  a depression requir- 
ing the logs to be handled in order to gct them to the next incline, the 
 ice principal ordered the plaintiff, an inesperienced 17-year-old lad, 
to assist in moving the logs with a pevie, while an unruly horse drew 
them forward I)y a cliain attached to the end of the log with a swamp 
hook; and that the use of this horse had heretofore been found dan- 
gerous for such purpose, and that the chain was too small, and broke, 
inflicting injury upon the plaintiff as  the unruly horce surged along 
the toe-path Hcld, the defense was untenable which limited the ques- 
tion of actionable negligence to the question of the chain being a simple 
tool, and a s  to whether the defect and danger arising from i ts  use 
should have been better known to the plaintiff, and that defendant 
should have been notified thereof; a s  this disregarded the different 
elements of negligence arising under the other evidence in the case. 
As to whether it was defendant's duty to have inspected the chain. 
Quaere? Hensley v. Lumber Co., 573. 

12. Employer and Employee-Master and Servant-Third Persons-Minors 
-Infants-Safe Place to Work-Negligence-Evidence - Nonsuit- 
Trials-Invitation.-Among other machinery in  i ts  woodworking 
plant, the defendant had a n  edging machine of standard kind in good 
order, with the cogwheels moving the carriage covered by metallic 
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hoods in the usual manner, protecting the employees working thereat 
in  the manner therein required of them, under the rules of the com- 
pany, children were forbidden to come into the mill, with notices 
placed in the mill to give sufficient notice thereof; that  plaintiff, a 
bright lad of eleven years of age, was sent to the mill by his father 
to get some of the edging placed on the outside of the mill, forbidding 
the son to enter the mill, which had also been forbidden him by the 
supervising ofiicers of the mill;  that upon the invitation of a worker 
a t  the edging machine. a lad of about sixteen years of age, and in 
the absence of other employee, the plaintiff enterec the mill to get his 
edging from around the machine,.ancl his clothes caught in the cogs, 
causing the injury alleged, while he was in a dangerous position not 
required by the operation of the machine: Held, in  the absence of 
evidence sufficiently definite to show an abrogation of the rule, the 
invitation and direction of the emplogee, having a definite work to 
perform as a laborer a t  the edger, was not within his authority to 
bind his principal, the defendant, and the evidence is  insufficient to 
show negligence on the part of the defendant; and a motion as  of non- 
suit thereon should have been granted. Butner v. Lumber Co., 612. 

13. Same-Duty of Enzp1oyer.-The duty of an employer to furnish his 
emplogee a safe place to work a t  a power-driven machine. in this case 
a n  edger in a woodworking plant. does not extend to a n  outsider who 
has entered the shop, forbidden, whose clothing has  caught in the 
cogs of the machine, causing the injury for which he seeks damages 
in his action. Ibid. 

14. Employer and Employee-Vaster and Sercatlf-Duty of Xaster-Safe 
Place to Work-Scgligence -- Contributory Negligence - Ewidence- 
Questions for Jury-Trials.-The master's duty is to furnish his 
employee a reaqonably safe place to work, which the latter may assume 
he has done, and where the omission of this duty by the former causes 
a n  injury to the latter, without negligence on his part, he may recover 
iii his activll ~ U L ~ I  (iullageh as iie may tnereDy have sustamed, which 
under conflicting eridence is a question for the jury, upon both the 
issues as  to negligence and contributory negligence, and a motion for 
judgment as  of nonsuit upon the evidence will be denied. McXahon 
v. Spruce Co., 636. 

15. Same-Simple Tools.-Evidence that a minor employee, without instruc- 
tions from his employer, in the course of his employment, was required 
to  help put a hand-car upon the rails of defendant laid upon a plat- 
form or dock, which had been derailed by the rotten condition of the 
planks upon which the rails werk laid, causing them to spread; that  
insufficient help was furnished to do this, in  the usual manner, by lift- 
ing the car upon the rails, and required the plaintiff to go around 
a pile of lumber to get planks with which to again place the car upon 
the rails in furtherance of his work, and that the injury complained 
of was caused, while he was in the exercise of due care, by his step- 
ping upon planks piled by the defendant improperly and out of their 
place, on the platform or dock, the principle as  to "ordinary tools" 
has no application, and such evidence is sufficient to take the case to 
the jury upon the issue of the defendant's actionable negligence. Ibid. 

16. Employer and Emplovee-Naster and Servant-Physicians and Sur- 
geons-iVeg1igence.-Eoidence that the employer selected a physician 
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to attend employees injured while engaged in the course of their duties, 
and paid for such services by assessment among the employees, i s  
sufficient to sustain a verdict for damages caused by the malpractice 
of the physician, so selected and paid, to a n  employee so injured, when 
the employer has been negligent in not properly selecting the attend- 
ing physician. Ibid. 

17. Same-Notice-Evidence.-Evidence that  a physician, selected by the 
employer to attend a n  employee injured i n  the course of his employ- 
ment, failed to place the broken bones of the a rm of the employee in  
proper alignment, but left them overlapping each other, without a union 
between them, thus shortening the arm, leaving i t  two inches shorter 
than it should have been, and very crooked and ugly in appearance, 
and practically useless, is sufficient, upon the question a s  to the mal- 
practice of the attending physician, to take the case to the jury, with 
other evidence that  the employer had previous notice of his incom- 
petency a s  a physician or surgeon. Ibid. 

18. Bame-Substantive Evidence.-Evidence that  a t  the trial of another 
action, to which he was a party, the employer acquired knowledge of 
the incompetency of a physician or surgeon whom he thereafter 
retained to attend a n  employee who received a n  injury in  the course 
of his employment, is  sufficient as  to the defendant's notice of such 
incompetency, upon the question of his negligent selection of him, 
though not substantive evidence as  to whether he was, in  the present 
case, chargeable with malpractice. Ibid. 

19. Emplo?jer and Employee-Master and Servant-Physicians and Sur- 
geons-Malpractice-Eqn'dcnce--Res Gestae.-It was competent for 
the plaintiff to testify in  his own behalf a s  to what the physician said 
a t  the time he treated his arm, a s  to its condition and appearance, and 
and as  to what a knot near the elbow signified, which turned out after- 
wards to be a wrong diagnosis, this being in the nature of declara- 
tions accompanying the acts of the physician in treating the arm, and 
therefore a part of the thing done (pars rei gestae.) Ibid. 

ENDORSEMENT. See Bills and Notes, 2, 4 ;  Husband and Wife, 1. 

ENTIRETIES. See Estates, 1. 

ENTRY. See Clerks of Court, 1. 

EQUITY. See Judgments, 6 ; Bills and Notes, 3, 5 ; Wills, 11, 30 ; Contracts, 
10, 12 ;  Controversy Without Action, 2 ;  Mortgages, 1, 4, 6, 9; Pleadings, 
4 ;  Principal and Surety, 3 ;  Statute of Frauds, 3 ;  Estates, 10, 1 1 ;  
Deeds and Conveyances, 10. 

1. Equity-Subrogation-Morfgages.-The attorney of a mortgagee had 
charge of a n  arrangement whereby a private sale was effected under 
agreement that the proceeds, sufficient for the purpose, were to  dis- 
charge the mortgage debt, and the mortgagee gave a third person 
authority to collect the money and pay it accordingly. The attorney 
voluntarily guaranteed the payment of the money, and, Held, the  
equitable right of subrogation to the mortgagee's right, if any, was 
not available to him, he not having a n  interest to protect, os  being in 
any manner liable for the debt. Kennedy u. Trust Co., 225. 



ESTATES. See Actions. 2 ; Treipass, 1 :  Willy 5, 21, 23, 24. 27, 32.  3 3 ;  Deeds 
and Conveyances, 8 ; Judgments, 12. 

1. Estates-Husband and Wife-Life Estates-Entireties-Wi119 -A life 
estate held by the testator's son and his wife under a devise made to 
them jointly, holds the estate in entirety. Jernigan v. Evatzs, 87. 

2. Estcctes-Estates Tail-Statzites -- Fee--Limitations - Contingencies - 
Heirs a t  Law.-An estate to testator's wife for life, then to their 
named daughter and her children, if any, but should the latter die 
leaving no children, then to the heirs a t  law of testator's wife The 
wife being dead, and the daughter being her only heir, and there 
never having been children born of the daughter, the latter takes a n  
estate tail converted by the statute into a fee-simple title, and should 
she neler h a ~ e  chiildren she would take as  the heir a t  law of her 
mother; and, in either event, her deed would be a valid conveyance 
of an absolute fee-simple title. Cole 1). Thornton. 90. 

3. Estates--Contingent Renmilzder8.-An estate for life, with remainder 
over to deiignated persons in being. A. B. C.. one-third each, living 
a t  the death of the first taker, or to their children then living, and 
if no living children a t  that time, to the survivors of A. B., and C., 
before the termination of the life estate: Held, A ,  B., and C., take an 
estate in one-third of the land contingent upon their being alive a t  the 
death of the first taker, and each one a further estate contingent upon 
the event of the death of the others, or one of them, before the death 
of the life tenant without leaving children. Bourne e. Farrar .  135. 

4. Estates-Contingent Interests-Sales-Ptatutes--Pr~cate Sales-Courts 
-Contingfncxies.-Lands affected with a continqent interest may be 
sold under the proviiions of Rev., 1590, when i t  is made to appear that 
the income from i t  is a little more than buficient to pay taxes and 
keep the premises in repair:  that it  is not well located, and not likely 
to rise in value; and a judgment of the Superior Court that they be 
prirately sold to a designated person, a t  a price ascertained to be a 
fair and reasonable one, nil1 be sustained on appeal. C x  parte Recs, 
Xi. 

5. Estates-Contingent Interests-Sales-Statutes-Proceeds, How Held- 
Life Te)la?zt-Pay~r~etzt-Co?zttnge~zctes.-\Then lands affected with 
contingent interests are sold for reinvestment under the pro~isions 
of Rev., 1590, the life tenant is only entitled to receive the net income 
from the proceeds of the sale pending reinvestment in lands, or from 
the lands thereafter reinvested in, during her life; and there is no 
authority of law to arrive a t  the value of the life estate and pay the 
corpus of i t  to the life tenant, in money. Ibid. 

6. Estates-Contingmt Itbtcrests-Sales-Proceeds-Reinvestwmt-Stat- 
utes-Liberty Bonds-Contwgencies.-The proceeds of the sale of 
lands affected with contingent interests under Rev., 1590, should be 
paid into the  clerk's office, to be loaned on real estate security on 
approval of the judge, or, under ch. 17, Laws 1919, temporarily in- 
vested in Liberty Bonds, until such time as  i t  can be reinvested in the 
purchase of other real estate, to be held upon the same contingencies 
and in like manner a s  was the property ordered to be sold. Ibid. 

7. Estates-Remainders- Contingencies - Children - Possibility of Issue 
Emtinct-Fee Simple-Deeds and Conceyances.-An estate for life, 
and also upon contingency in fee should the tenant for life die with- 
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out children. vests the estate immediately upon the death of the testa- 
tor in the first taker upon the contingency stated: and where she has  
only one child the possibility of her bearing others being waired, a 
tleed made by both will convey the fee-simple title to the purchaser. 
The effect of a general power of di~position given by will to the first 
taker, and the difference between the expressions "devise" and "be- 
stow," discussed by WALKER, J. Tillett v. Nixon, 193. 

8. Estates-Cbnditions-Precedent-Timhcr Deeds-Deeds and Convey- 
ances-The law does not favor the construction of a lease as  creat- 
ing a condition, the nonperformance of mllich will a1 oid the entire 
contract, and the language employed \\ill not be strictly construed, 
but the court will hold i t  to be merely a covenant unless the intention 
of the parties clearly appears to be otherwise from the written instru- 
ment, taken in connection with the situation of the parties, their rela- 
tion to the wbject of the transaction and the object in  view. And 
the omission of a clause providing for reBntry of the grantor for con- 
dition broken, or declaring the dred void, or wme equivaIent words, 
will he considered by the court a s  the usual indication of an intent to 
create a corenant. Hinton v. Vinson, 383. 

9. Same-Covenants.-An agreement in a tleed limiting tlie use of the 
premises is :i covenant, and not a condition, and its riolation of i t  
will not work a forfeiture of the estate granted. Ibi t l .  

10. Same-Damar/cs-Kqz~it?/ -Specific Pcrfornla?icc -Where the language 
of a conveyance permits it, under a proper interpretation, the expres- 
sion of a condition therein will be construed as a corenant, for a 
breach of which an action for damages will lie, and in proper in- 
ctances an order of court may be obtained to compel its performance. 
Ibid.  

11. Estates-Deeds and Conacyrc?zces-Co?zditions Precedent-Contract- 
Brcaclr-Aaoidance-Equitu.-Where, in accordance with the espres- 
sion of a conveyance of standing timber, the party of the second part  
accepts i t  "with condition that he, his heirs and assigns, will erect 
no mill on the streams leading into tlie fish pond on said land which, 
with thirty acres adjoining the same, has been leased to L. and others 
for fishing," etc.. and there is no language used therein evidencing the 
intent that the n-ord "condition" should be construed to be other than 
a covenant, i t  will be so interpreted, especially when to declare a for- 
feiture would cause a loss to the defendant of a sum altogether 
inequitable, and greatly disproportionate to the benefits he would 
otherwise receive. Ibid. 

12. Estates-Rule in  Shelley's Case.-The ancient rule of law in relation 
to the title to lands laid down in the rule in SI~elley's case obtains in  
Yorth Carolina, there being no statutory change therein. The his- 
tory of this rule, and the reason for it, discussed by WALKER, J. 
Blackledge v. Simmons, 535. 

13. Same-Wills-"Heirs of the ~ody"-childre-purchasers.-~n estate 
devised to the testator's daughter for life, and a t  her death unto the 
"heirs of her body lawfully begotten." and in the erent she should 
die without "heirs of her body," then to the testator's heirs a t  law: 
Held, the intent of the testator, which controls the interpretation, 
will be gathered from the terms employed in the will considered a s  

51-180 
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a whole; and the words "heirs of her body" will not be taken in their 
technical sense, as  denoting an entire class of heirs to take as  such. 
in indefinite succession, but as  descriptio persmae, and therefore be 
construed as  the children of the testator's designated child, who take 
in fee sin~ple as purchasers, and prevents the limitation over to the 
"heirs" general of the testator. Ibid. 

14. E~tntes-TVill8-Dreds nnd Conl;elja?/cc?-.TlcdicinT Sales-E8toppel- 
Purcl~asel-8-Sales.-ri.. B., and C., took by will a remainder in  lands 
contingent upon their being alive a t  the time of the death of the first 
taker, and a further contingent estate depending upon the others being 
dead a t  the designated time without leaving issue. A. and 33. con- 
veyed, for a sufficient consideration, their right, title, and interest to 
the land, and the purchaser acquired a t  a sale under decree of court 
by deed without warranty from the commisGoner, all the right, title, 
and intereqt of C. to the identical land, referring to the devise to C. : 
Held, the conveyances of A. and B. were of their whole estate in the 
land, including both of their cont'ngent interests, and the commission- 
er's deed was of the entire estate of C., and that 8.. B., and C., were 
estopped by their deeds to claim any interest whatsoever in the land, 
and the purchaser could convey a fee-simple title. Bourne a. Farrnr ,  
135. 

ESTOPPEL. See Estates, 14 ; Mortgages, 6, 9 : Judgments, 16 ; Limitation of 
Actions, 2 ;  Contracts, 12. 

EVIDENCE. See Appeal and Error, 2, 11, 12, 14, 17, 20, 25, 27, 28, 32, 33, 35. 
37, 38, 40;  Arbitration, 1, 3 ;  Limitation of Actions 3 ;  Attachment, 1 ; 
Rills and Notes, 6, 8 ;  Subornation of Perjury, 1 ;  Contracts, 1. 6, 7, 8, 
10, 11, 12, 18, 20; Deeds and Conveyances, 4 ;  Employer and Employee, 
3, 5, 7, 12, 14, 17, 18, 19; Instructions, 2, 3, 8, 10, 11, 15, 17, 13: Nunici- 
pal Corporations, 5, 11, 18, 20; Segligence, 1, 2, 4, 5, 6, 7, 10, 13, 14; New 
Trials, 1 ; Principal and Surety, 1, 2 ; Railroads, 1, 7, 8, 10, 15 ; Officers, 
2, 3 ; Trespass, 1, 2 ; Issues, 1 : TVills, 4, 13, 16 ; Courts, 9 ; Landlord and 
Ter."zt, 1 ; C ~ r ~ ~ r z t i ~ : :  Cmmissior .  2 ; Ehp;~si%ea, 1, 2 ,  JTucigmen~b, 
14 ;  Arbitration and Award, 2 ;  Intoxicating Liquors, 1. 2, 3, 4 ;  Homi- 
cide, 4, 5, 6 ,  7, 8, 10, 11, 12, 13, 14;  Criminal Law, 2, 3, 6, 18. 

1. Eaidence-Dtclarations-Hearsay-Res Inter Alios Bcta-Vendor and 
Purclraser-Contracts-Breach-In qeller's action to recover dam- 
ages for the purchaser's breach of contract to accept potatoes, wherein 
the defendant relies upon the ground that the potatoes did not come 
up to grade and were therefore refused by him, accounts made 
to the seller by another and subsequent purchaser of the potatoes 
refused by the defendant, showing they were of the required grade, 
are  incompetent upon the question as  hearsay and res inter alias acta. 
Cherry w. Upton, 1. 

2. Ewidence-Contracts-Par02 dgreements-Subsequent Writings-Tim- 
ber-Lumber-Sawmills-,Slabs.-The plaintiff, by a parol contract, 
sold the timber on his land, to be cut, removed, and sawed by the 
purchaser, and paid for a t  a certain price per thousand feet, who had 
the same sawed a t  defendant's mill; and a controversy having arisen 
between the plaintiff and defendant a s  to the ownership of the slabs, 
the plaintiff thereafter procured from the purchaser a written state- 
ment that  he only bought the lumber to be sawed from the trees, etc. : 
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EVIDENCE-Continued. 
Held, the par01 agreement of purchaser a s  established controlled the 
question a s  to whether, under an established custom, the slabs 
belonged to the defendant, the owner of the mill where the trees were 
sawed. Cohoon v. Harrcll, 40. 

3. Evidence-Declarations-Hearsaworroboration.-Where evidence of 
the value of lands is competent, upon the question of the measure of 
damages for defendant's failure to take up the plaintiff's option 
thereon, testimony that one who had previously held a n  option on the 
same land that lie would not take a certain price therefor, are  incom- 
petent a s  unsworn declarations, and cannot be considered in rebuttal, 
when the declarant had been on the stand himself and had not testi- 
fied on the subject. Newbu v. Realty Co., 51. 

4. Evidence-Contracts-.4drniasion%-lf7here the breach by defendant of 
his contract is the subject of the action, the plaintiff may not testify 
to the breach of a prior contract, when relevant, to show the induce- 
ment, the relation of the parties, and the measures for entering into 
the contract sued on, after he has testified that  the prior contract had 
been abrogated. Ibid. 

5. Evidence--Questions for  Jury-Trials.-Held, in  this case, the evidence 
was sufficient to be submitted to the jury on the issues raised by the  
pleadings. Coats v. Norris, 77. 

6. Evi&nce--Declarations-Evidencc-Pires-Learsay.-Testimony of a 
statement made by a witness who has since died, relative and material 
to the inquiry in  a fire damage case, is  incompetent as  hearsay. Mat- 
this v. Johnson, 131. 

7. Evidence-Hearsag-Fires-Damages.-A map made by a surveyor 
showing the number of acres a s  "claimed" by the plaintiff t o  have been 
burnt over and damaged by fire from defendant railroad company's 
locomotive in  a n  action to recover damages for the negligence of the  
defendant therein, is hearsay and incompetent a s  substantive evi- 
dence, and a judgment based thereon and calculated by the judge on 
a verdict of so much damage per acre, the acreage not being found 
by the verdict, is  reversible error. McRae v. R. R., 223. 

8. Evidence-Motions-Inspection Before TriadWrWngs-Corporations 
-Public-service Corporutione-Stntutcs--Con&itutiona Law.-Where 
the issue in an action involves the question as  to whether a public- 
service corporation, furnishing electric power to other such companies 
for distribution and resale, discriminates in  its charges against the  
plaintiff, a motion in this cause, under the provisions of Pell's Revisal, 
1656, with affidavits, etc., asking that the defendant furnish plaintiff 
copies of certain specified contracts which the defendant has made 
with other consumers under the same or substantially similar condi- 
tions, is the proper remedy, and the allegations are  not objectionable 
upon the ground that the matters alleged are  insufficient to warrant  
the order, for that the contracts are  immaterial to the proper deter- 
mination of the issues involved. R. R. v. Power Co., 422. 

9. Same-Court's Discretiow-Appeal and Error.-A motion under Pell's 
Revisal, 1656, that defendant, a public-service corporation, furnish 
plaintiff copies of certain contracts in order to show a n  alleged dis- 
crimination against the plaintiff, in rates charged other consumers o r  
distributors of electricity, etc., i s  addressed to the sound legal dis- 
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cretion of tlie trial judge, ancl in the abcence of evidence of 111s abuse 
of cuch poneri,  not reviel~able on aplleal Zbfd. 

10. Evitlcnce-Stntfites-Dyi>zg Dcclarcrt ims.-Ch 20, Laws of 1919, allow- 
ing :IS evidence dying declarations in actions brought to recover dam- 
ages for the wrongful or negligent acts of another, Rev.. B9, is a con- 
stitutional and valid change of the rules of evidence, and permits in 
evidence such declarations of the act of killing and circumstances 
immediately attendant on the act, wllicli cvnstitntes a l n r t  of the res 
gestae, and uttered when the declarant was in actual dnnger of death, 
and full al~prehension thereof, ancl when the death accordingly ensued. 
Tatham ?j. Xfg. Co., 628. 

11. Ecrdencc-I)cct ( 1  Person-Statutes -The intent arid rneauing of 
Rer., 16.31, to p r e ~ e n t  a partv to a \ult from testifymg a s  to a 
tranwction againit the estate or intere\r of the other pdrty, when 
the latter is dead and unahle to teptlfy in hi\ own behalf Recce v. 
TTqoods, 631. 

12. Snme-Dcef7~ u?,d ('once~n1fcc.s-DeTice1'~j-Hz~sbf1?~~1 cr~rd ITzfc.--Where 
the title to lands in dispute depends upon whether the deed to a party 
had been curreptitioucly taken from the grantor and wife, under n-hom 
he claims, and to he delivered only \\hen a certain part of its consid- 
eration litid been performed, and had had the same ~vronqfully regis- 
tered. it  i\ competent for the wife, after the death of hcr husband, 
to testify to the facts of its nondelivery, the defendant, the grantee 
ill the deed being alive and present, and capable of testifying in his 
own behalf, and such not being within the intent and meaning of our 
atatute on tlie subject, Rev., 1631. Ibid. 

13. Same-Probate Officers-Corroborative - Substnnttve- Rcs Gcstae.- 
Where there 1s elidenee that a grantee in a deed from husband and 
wife, surreptitiously took i t  from the fenze grantor, when it  mas being 
held by her rending the performer of condition made a lrart of the 
consideration, in an action involving the validity of this deed upon the . + : : - -  L * i. 
hLVUUU ULULGLI. I b  IU C V I I I ~ E L C I I L  LVI LIE \life, i i f~e l  ~ i ~ e  ( i e a ~ i ~  oL^ her 
husband, to give evidence as  to the facts; aud also for the probate 
officer to testify as to declaration of the alleged grantors made a t  the 
time the deed was acknowledged before him as to their intent and 
purpose in making such ackno~ledgement, such declaration being 
competent a s  accompanying an essential fact in the res gestae. Ibid. 

14. Evidepzce-Qzcestio~ls for J~hry-Instructions.-In this action to recover 
damages for the alleged negligence of his employer in causing a n  
employee a personal injury, it  is held that  the case properly sub- 
mitted to the jury, under correct instructions, and defendants' excey 
tions to the evidence were without merit. Oliver v. Wilts, 655. 

15. Evidence-Tonsuit. Moore u. Hines, 664. 

16. Emdence-&uestio)~s for  Jury-C1onzpromise.-TYhere the defendant 
resists recovery on a promissory note given in part payment of a n  
exchange of personal property, for fraud in the transaction, trans- 
ferred to plaintiff for value after maturity, evidence that the original 
parties had afterwards agreed to exchange with each other the prop- 
erty each had received is evidence of ratification, which, with the 
other evidence in this case, presents a question of fact for the j u r ~  t o  
determine. Fowler v. Apperson, 669. 
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17. Evidence-TVitlzesses-Experts-Speed of Automobiles-Negligence.- 
Witnesses qualified as  experts therein may testify, when relevant to  
the inquiry, a s  to the distance within which an auto truck of the kind 
causing the injury in the action can stop when going a t  a given speed 
a n  hour. S. v. Gray, 698. 

18. Evidence-Exclusion-Appeal and Error-Questions and Answers.- 
The exclusion of the answer to a question which the witness after- 
wards substantially answered and when, a t  the time, i t  did not appear 
what the answer would have been, if erroneous, is harmless error. 
S. v. Chambers, 705. 

EXAMINATION OF PARTIES. See Pleadings, 5. 

EXCEPTIONS. See Appeal and Error, 3, 26; Statutes, 2. 

EXC'USABLE NEGLECT. See Judgments, 18. 

EXECUTION. See Corporations, 2. 

EXECUTORS AND ADMINISTRATORS. See Waiver, 3 ; Wills, 34. 
Executors and Administrators-Acti~ns-Tienue~RemovaZ of Causes.- 

Where the personal representative is  sued and i t  does not appear from 
the complaint whether the action was brought against him a s  execu- 
tor or trustee under the will of the deceased, the presumption is  tha t  
he was sued in his capacity a s  executor, and the estate is  in  some 
way sought to be charged; and when the action is  brought outside of 
the county wherein the defendant had qualified, i t  is  in proper pro- 
ceedings aptly brought, removable to the county wherein he has duly 
qualified, provided either he or the surety on his bond lives therein. 
Lumber Co. v. Currie, 391. 

EXECUTORY DEVISE. See Wills, 23. 

EXEMPTIONS. See Elections, 5. 

EXONERATION. See Mortgages, 1; Principal and Surety, 3. 

EXPERTS. See Homicide, 4 ; Evidence, 17 ; Appeal and Error, 39. 

EXPLOSIVES. See Negligence, 7, 9, 10. 
1. Explosives-Negligence-Defense-Unrelated Evidence-Wires.-Whell 

there is evidence that  the defendant was negligent in keeping large 
quantities of gasoline a t  i ts distributing plant, requiring a watchman, 
which i t  did not have; that a stream of gasoline was seen flowing 
from the defendant's warehouse under such surroundings as  would 
make a n  explosion probable, and that  the plaintiff's injury was proxi- 
mately caused by an explosion in the defendant's warehouse, uncon- 
nected evidence that a piece of wire had been found near the defend- 
ant's warhouse is too remote Qr conjectural to be admitted on the  
theory that the warehouse had been dynamited by others for whose 
acts the defendant was not responsible. Fox a. Texas Co., 543. 

2. Explosives-Gasoline-Negligence- Euidence- Municipal Corporatiom 
-Cities and Towns-Ordinances.-Where the defendant negligently 
permitted the conditions a t  i ts storage warehouse for gasoline to  
remain, and without a watchman, so a s  to menace adjoining or adja- 
cent lands and houses from ignition of the gasoline vapor, and there 
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EXPLOSIVES-Continued. 
is evidence that the plaintiff's house was set afire in  consequence, tes- 
timony offered by the defendant that after the explosion i t  had 
received an anonymous postcard, whereon were the words "New 
Year's Ere, then the explosion," is h e r e ~ a y  and incompetent, and not 
a part of the re8 gestae. Newton 5. Tcxnv Co., 561. 

EXPRESS COMPANIES. See Carriers of Goods, 1. 

FALSE PRETENSE. See Criminal Law, 17. 

FEDERAL CONTROL. See Railroads, 13. 

FEDERAL GOTERSJIENT. See War, 3. 

FEDERAL STATUTES. See Remora1 of Causes, 5, 7 ;  Statutes. 

FEE. See Estates, 2 ;  Wills, 21, 23, 24. 

FELLOW SERVASTS. See Employer and Emplo~ee, 1, 2. 

FERTILIZERS. See Principal and Agent, 1, 2, 3. 

FINANCIAL PAPER. See Municipal Corporations, 12, 15. 

FISDINGS. See Appeal and Error, 1, 22, 24, 28. 28, 35. 39;  Summons, 2 ;  
Costs, 1, 3 ; Verdict, 2. 

FIRES. See Appeal and Error, 12; Evidence, 6, 7 ;  Negligence, 1, 2 ;  Rail- 
roads, 11 ; Municipal Corporations, 17. 

1. Flres-Tramroad$-Railroads-A-eglzye?zce - Defectwe Locomotives - 
Burden of Proof.-When i t  is shown that  defendant's tramroad loco- 
motive set out sparks from its smokestack or fire box which caused 
an injury to the plaintiff's land, the burden of proof is  on the defend- 
ant,  having better means of knowing the facts, to show that  its smoke- 
s :~& ?;-as reaaon;-a"vy ii-2:: eqiiigped =;& a i j ~ u p a ~  a p i ~ h  i r ~ ~ a s i a ~ ,  auC 
that the fire box to the engine was also reasonably sa fe ;  and i t  is 
competent to show, in  this connection, that the locomotive in question 
had a short time previously been seen throwing out sparks. Xatthis 
v. Johnson, 130. 

2. Same-Foul Right of Way.-Evidence that the defendant's tramroad 
locomotive dropped sparks on a foul place of its right of way, caus- 
ing a fire which was communicated to plaintiff's land and damaged 
it, is sufticient as  proof of the defendant's negligence in  permitting 
this condition to exist on its right of way, without showing that  i t s  
spark arrester was defective. Ibid. 

FISHING. See Navigation, 1. 

FLOODS. See Negligence, 13. 

FORECLOSURE. See Sales, 1. 

FRAUD. See Judgments, 9, 10;  Trusts, 1 ;  Mortgages, 11; Corporations, 2 ;  
Arbitration and An~ard, 1 ; Deeds and Conveyances, 10 ; Contracts, 18 ; 
Appeal and Error, 2 ; Attachment, 1 ; Wills, 17, 20 ; Bills and potes, 3 ; 
Constitutional Law, 4 ;  Pleadings, 4 ;  Sales, 2. 
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FRAUD-Contiwed. 
E'raud-Pleadings -Results - Ratificatio?z.-When fraud is  the subject- 

matter of a cause of action, i t  should be pleaded with sufficient full- 
ness and detail to apprize the defendant of the matters he is called 
upon to answer; and where, in a n  action to set aside a deed made by 
a corporation to a purchaser a t  a sale a t  public auction of practically 
all of its property. the facts upon which the allegations of the princi- 
pal fraud rests are  suficiently pleaded, and the ~ u i t  has been properly 
instituted by the minority stockholders of the corporation, added alle- 
gations of the complaint showing the results of the principal fraud, 
and to repel a possible claim of ratification by the corporation, etc., 
a r e  not required to be set forth in the same detail of averment. Nask 
5. Hospital Co., 60. 

FVNDS. See Attachment, 4. 

GASOLINE. See Negligence, 7, 9, 10: Explosives, 2 ; Municipal Corpora- 
tions, 17. 

GATES. See Railroads, 1. 

GIFTS. 
Gifts-Causa -Wortis.--A death-bed statement by a dying person that he  

wanted his wife to have his store of stock of merchandise, with 
something vague said about her having the income; that  when his 
wife told him to tell a bystander what he wanted and he would fix 
it ,  he replied, "1 have waited too long," is insufficient to evidence the 
intent of the person dying to transfer the possession by deiivery, so 
a s  to  make a gift to the wife causa mortis. Aslimo v. Xatthews, 175 
N. C., 187, cited and applied. I n  r e  Tart, 105. 

GOVERNMENT. See War, 1, 3. 

GOVERNMENT CONTROL. See Carrier of Passengers, 2 

GOVERNMENTAL POWERS. See Railroads, 4. 

GRAND JURY. See Indictment, 1. 

GUARANTEE. See Landlord and Tenant, 1. 

HEALTH. 
HealtbCattle-Eradication of Ticks-Constitz~tional Law-Quarantine- 

Statutes.-A regulation of a quarantine district laid off and enforced 
in pursuance of C. S., 4688 (3)  and 4873, for the eradication of ticks 
on cattle under the authority of the commissioners of the county 
affected, and the State and Federal Departments of Agriculture, and  
also under the State and Federal inspections therein provided for, 
requiring those in the district to have their cattle dipped in a solution, 
and by methods furnished them, to get rid of the ticks on the cattle 
and prevent infection, is  a reasonable and valid regulation. S. 9. 

Hodges, 751. 

HEIRS. See Descent and Distribution, 1 ;  Estates, 2, 13. 

HEIRS O F  THE BODY. See Deeds and Conveyances, 8. 

HOLOGRAPH. See Wills, 1, 3. 
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HOAIICIDE. See Trials, 2. 3 ; Criminal Law, 6. 
1. Ho?mcidc-C'1-irninal Lazc-I?~str1ictio~zs-~lfz~rder-Mat~laz6g7~ter-Ap- 

peal and Error.-Where there are facts in eridence tending to reduce 
the crime to manslaughter, and the prisoner is tried under an indict- 
ment for murder, i t  is the duty of the trial judge to submit this view 
of the ca<e to the jury under a correct charge, and his failure to do 
io nil1 conctitute re~~ersible  error, though the defendant may hare 
been convicted of the higher offense. R. z'. Bryant, 690. 

2. Same-Pra~os for Znstructio?zs.-JVhere, upon the trial for murder, 
there are factf in evidence permitting the inference that the homi- 
cide T a s  not intentional, but was unintentionally cauced by the defend- 
ant's careless use of his pistol, in a culpably negligent manner, a 
charge of the court to the jury which makes no reference to the 
offense of manslaughter, and ignores a special request presenting 
these principles, is reversible error. Ibid. 

3. Homicidf-Criminal Law* - Z?zstructions - Statutes - Murder - H a w  
slaughter.-Where the defendant is being tried under an indictment 
for murdcr, and there ii: evidence. in his bchalf, tending to show that  
the crime was of the less offense of manslaughter, a charge of the 
court to the jury which gives no instructions pertinent to these 
respective positions, or otherwise as  to what may constitute either 
murder or manslaughter, is  erroneous in  not sufficiently complying 
with our statute, Rev., 535, requiring that  the court shall declare 
and explain to the jury the law pertaining to the facts in evidence. 
I b l d .  

3. h o ~ ~ ~ i c i d e - ~ z c r d e r - ~ z ' i d e ? 1 c e . - ~ v i d e n c  that the prisoner shot a t  the 
deceased four times, two of the shots taking effect after the deceased 
had fallen, with malice and without provocation or legal excuse, is 
sufficient for conviction of murder in the first degree. S .  u. Ward, 
693. 

5. Homicide.-Xurder - Znsantty - Drunkenness - Evidence - Experts- 
T r T i t w C n e ~ ~  TJ;,rn-f?:"!cal ~ u c s t ~ o ; ; ~ ,  T h e r  the defesae ;f iiLqZi,itj- is 
interposed on a trial for murder and there is evidence that the pris- 
oner had been drinking a t  the time of the crime, a question asked a 
medical expert, on cross-esamination. whether, in his opinion, the 
prisoner was under the influence of n-hiskey or was crazy, if he could 
na lk  straight aud carry on a rational conversation, is a proper one, 
when based on facts the counsel contended he had proved. Ibid. 

6. Homicide-3furder-Premeditation-Ez'idefl - Questiows for .JUT!/- 
Ilfotions-ATo?zsuit-Trials.-The evidence of the element of delibera- 
tion and premeditation, which are  essential to a conviction of murder 
in the first degree, is sufficient, if shown to exist for however short 
a time preceding the homicide; and where the e~-idence tends to show 
that some one had given previous warning, with answering call, a s  
the sheriff approached an illicit still in operation, and the sheriff mas 
shot and killed by the defendant while being taken into custody, who 
matched the approach of the sheriff across a clearing, and stood with 
pistol i n  hand, ready to shoot, together with the defendant's declara- 
tion made some time previous, in a joking manner, that if he were 
blockading and an officer interferred "he would shoot his way out," 
ib sufficient for a conviction of murder in  the first degree, and defend- 
ant's motion of nonsuit should be denied. S. v. Baity, 722. 
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7. Honue'eicle-M~cder-~$Ioti'lie-Em'[1en~vidence that the deceased 
had been living in an illicit manner for Fears with a woman with 
whom the Refendant was infatuated, and to his knowledge, is SUE- 
cient to show the defendant's motive in taking his life, upon his trial 
for murder. 8. v. Holdsclazc, 731. 

8. Homicide-Alfu?~dcr-Evidencenc4 Gestae-Rcs Infer Blios Acts.- 
Upon eridence tending to show that the defendant premeditatively 
and deliberately shot and killed the deceased for illicitly living with 
the woman with whom he was infatuated, testimony that others had 
remonstrated with the deceased for so doing, and the conduct of the 
woman over the body of the deceased immediately after the killing, 
etc., is not a part of the re8 gestac, but res inter alios acta. Ibid. 

9. Honzicidc.-Mzirder-Premc(1itation.--The length of time between the 
premeditation and killing is immaterial in order to convict the defend- 
ant  of murder in  the first degree, and if he had preconceived the pur- 
pose to kill in all events, for however short a time, i t  is  sufficient. 
Ibid. 

10. Homicide-Murder-Premeditation - Met7~od of Killing - Ecidence- 
Hanslaughtcr-Znstructio?~s.-A deliberate and premeditated purpose 
to kill may be evidenced by the manner employed in the taxing of the 
life, as  where there is evidence that the prisoner, living in adultery 
in another State, away from his home, returns thereto by rail, avoid- 
ing recognition, discovers another man with his wife, waits until he 
has left her, and then chokes her to death, etc., and upon this, and 
other conflicting evidence, a motion, based upon a lack of premedita- 
tion and motive, a s  of nonsuit thereon, will be denied; and, Held 
further, under the evidence in  this case. an exception that the judge 
failed to charge upon the aspect of manslaughter cannot be sustained. 
S. v. Henderson, 735. 

11. Homicide-Murder-Evidence-Threats-Character-Upon a trial for 
a homicide where there is no evidence that  the prisoner acted in self- 
defense, or was reasonably apprehensive that his life was in  danger, 
or of receiving great bodily harm, but that  he had shot the deceased 
in the back, and the transaction is not in doubt, evidence of the char- 
acter of the deceased, or of threats made by him but not previously 
communicated to the prisoner, a re  properly excluded. S. a. Canup, 
739. 

12. Homicide-Murder-Intoxication-Evidence.- a trial for a homi- 
cide where the evidence shows that the prisoner shot the deceased 
when the latter was drunk, profane and boisterous, testimony under 
the facts of this case was not improperly excluded that the deceased 
was in  the habit of drinking. Ibid. 

13. ~omicide-~urder-~vidknce- Declarations.-Where the prisoner is a 
policeman, and on his trial for the homicide of one whom he was 
assisting to arrest, by shooting him in the back with a pistol, his 
declarations, made some time before the homicide, as to his prompti- 
tude and readiness to shoot under such circumstances are  properly 
admitted, with other evidence tending to show his guilt. Ibid. 

14. Homicide-Murder- ,Character - Evidmce - Qross~examhnation - Im- 
peaching Evidence.-The deceased was killed when being arrested by 
the prisoner, a policeman: Held, upon a trial for murder, the defense 
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may cross-examine a witness who has testified to the good character 
of the decea<ed, upon matters tending to impeach his general char- 
acter, but not as  to specific instances, or as  to h o b  many men i t  had 
taken to arrest him on a former occasion, this being collateral to the 
issue being tried. Ibid. 

HUSBAKD BSD WIFE. See Elections, 1 ;  Estates. 1; Principal and Surety, 
1 ; Judgments, 8, 17 ; Evidence, 15 ; Divorce, 4. 

1. Husband and Wife-Bills and Sotcs-Xotes-Negotiable Znstruments- 
Endorsement of Married Ti'orne~z-Common Law-Statutes.-An en- 
dorsement of a married woman of her husband's note in a State where 
the common law prerails, unaffected by statute, is  void; and payment 
thereon made by her after her husband's death and her naked promise 
to pay the balance is without consideration, and not enforceable a s  
her ratification of the transaction after discoverture. Elliott v. Mc- 
Jfillan, 232. 

2. Husband and TTife-Jfawied 'Women-Wife's Torts-Husband's Lia- 
hilit!/-*S'tatzctes.-The rule of the common law that  made the hus- 
band liable for the torts of his wife, though living separate a t  the 
time, has been modified by statute so as  to make him liable \vhen 
they are  living together. Rev., 2105. Young v. Neu-some, 315. 

3. Same.-Rev., 2105, giving a right of action against the husband for the 
tort of the wife, while they are living together, modifying the com- 
mon law, is  not affected by the courtesy act of 1848, the conrtitutional 
provision vesting in the wife her separate estate; the marriage act 
of 1871-72 and other statutes giving her many of the rights of a 
fcnzc X O I C ;  the Martin Act of 1911, ch. 109, allowing her to contract 
in certain cases as  if unmarried, and the act of 1913, ch. 13, giving to 
a married woman her personal earnings, with right to sue alone for 
personal injuries, etc.; for the rights thus given a re  additional ones, 
without changing the common-law princinles as  modified by the sta- 
tute. Rev.. 2105. Ibid. 

4. H usOand nnd Wife-Actions-dssauIt-8enereal Disease-Statutes- 
Damages -Pz~nitlce I)amages.-While a t  common law a wife could not 
maintain an action without joining her husband, or against him per- 
sonally, this was changed k~y statute, Rev., 408, with relation to her 
separate property, and by the Legislature of 1913, including the right 
as  to personal injuries and torts; and now she may maintain h e r  
action against her husband as  in assault, for coercing her and will- 
fully and maliciously g i ~ i n g  her a venereal disease, in  which case, pun- 
itiTe as  well as compensatory damages may be awarded. Crowell .v. 
C'rozcell, 516. 

HYPOTHETICAL QCESTIONS. See Homicide, 5. 

IDEM SOXAMS. See Criminal Law, 12. 

IMPROVEMENTS. See Judgments, 2. 

INDEMNITY. See Principal and Surety, 7. 

INDICTMENT. See Arrest of Judgment, 1 ; Judgments, 20 ; Criminal Lam. 
13, 14, 16. 

1. Indictment--Criminal Law-Xotion to Quash-State's Witness-Uranct 
Jury.-A motion to quash an indictment made after the plea of no: 
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guilty, will not be granted on the ground that a witness for the State, 
in a criminal action, was a member of the grand jury, that found 
the true bill, especially when it appears that he  took no part therein. 
S. v. Brewer, 716. 

2. Same-Courts-Discretion.-The denial of a motion to quash an indict- 
ment, made upon the ground that a State's witness in the action was 
a member of the grand jury that found the true bill, and after the 
plea of not guilty will not be disturbed on appeal, the matter being 
one exclusively addressed to the discretionary power of the trial judge. 
Ibid. 

INFANTS. See Employer and Employee, 12. 

INFERENCE. See Verdict, 2. 

INJUNCTION. See Municipal Corporations, 1 ; Removal of Causes, 4. 
Injunctiolz-;lIalice-Probabls Came -Damages - Independent Actiol* 

Statutes.-Rev., 817 (C. S., 854), requiring bond in injunction to cover 
defendant's damages, and Rev., 818 {C. S., 855), providing for the  
recovery of plaintiff in the same action, does not limit the remedy 
of plaintiff to that action, in  the event the injunction was sought with 
malice and without probable cause; and he has the right therein to 
elect between this remedy and that  by independent action, without 
limiting his recovery to action on the bond when the damages sought 
a re  in excess of that amount. Shute v. Shute, 386. 

INSANITY. See Homicide, 5 ;  Trials, 3. 

INSOLVENCY. See Attachment, 1. 

INSPECTION. See Appeal and Error, 1 ;  Evidence, 8 ;  Employer and Em- 
ployee, 11. 

INSTRUCTIONS. See Appeal and Error, 5, 7, 13, 15, 16, 23, 29, 33, 34, 41; 
Bills and Notes, 2 ;  Carriers of Goods, 3 ;  Homicide, 1, 2, 3, 10; Con- 
tracts, 4 ; Municipal Corporations, 9 ; Navigation, 1 ; Railroads, 6, 11 ; 
Intoxicating Liquors, 8 ;  Wills, 15, 17;  Criminal Law, 1, 15, 18; Negli- 
gence, 3, 16;  Subornation of Perjury, 4 ;  Arbitration and Award, 2 ; Is- 
sues, 2 ;  Evidence, 14. 

1. Instructions-Contract-BreacbVendor and Purchaser - Damages.- 
Where the purchaser of goods, in  this case potatoes, has breached his  
contract to receive and pay for them, so that the seller is forced to sell 
them upon the market, i t  is required of the trial judge, in  charging the  
jury upon the question of the measure of damages, to give them some 
guidance to aid them in their determination, and an instruction to 
allow such sum as they find the damage to be, subject to the vendor's 
duty to minimize the loss, i s  erroneous. Cherry v. Upton, 1. 

2. Instructions-Verdict Directing-Evidence-Appeal and Error.-Where 
a verdict may be directed by the court on the issue of a carrier's 
negligence, it is  reversible error to do so on the issue of damages upon 
the testimony of the plaintiff a s  to the value of a lost trunk, the sub- 
ject of the injury. Midgett 9. Transportation Co., 71. 

3. Instructions-Employer and Employee-Master and Servant-Evidence 
-Appeal and Error.-It is  reversible error for the trial judge to 
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charge the jury that tlie plaintiff was an employee of the defendant 
to whom the latter oxved the duty to furnish a safe place to work, 
when there was mitlence that the plaintiff nac: a t  work nc: an inde- 
pendent contractor. Hobbs u. R. R., 129. 

4. I ? z $ f r t ( c t ~ o ~ ~ ~ - P r a ~ ~ ~ s  for I ? ~ s t r u c t ~ o ~ t - S ? i h s t a ~ t t ~ a l  C'omplsance -It is  
sufficient if a n  instruction to the jury wbstantially covers the prayers 
therefor tendered. as  the court is not required to u.;e the lanlruage of 
the prajers I n  ? e  H ~ n t a ~ t ,  207. 

5. I?zxtructiona-lppeal and Error-HarmZeus Error.-The charge of the 
court to the jury should Ire construed as a whole in the same con- 
nected way as  i t  was given, with the presumption that the jury has 
not overlookccl any portion of it, and when, so construed, it  presents 
the law fairly and clearly. the judgment will not he reversed because 
some portion might be regarded as erroneous. Haggard 2;. Vitchell, 
255. 

6. Instructions-Conflicting Charge-Appeal and Error-Reversible Error. 
-\Then the trial judge erroneously instructs the jury on the iqsue of 
contributory negligence, under conflicting evidence, as to th duty of 
one driving upon a railroad track, a t  a street crosving in a town, to 
itop, as  well as to look and listen for a n  approaching train, the error 
is not cured by a correct but conflicting instruction thereon, in  another 
part of the charge, as  the jury nil1 riot be presumed to know which 
of these conflicting instruction< is the correct principle of law appli- 
cable to the eridence. Kin~brot~yh 5. Hillex, 274. 

7. I?t.strztctfons--Segligo~cc-Contrib?~tory Seq1igcwe.-Only in rare  and 
exceptional initances does the negligence or contributory negligence, 
in an action for damages, depend on a single fact, but i t  is  usually 
determined from all the relevant and surrounding circumstances ; and 
tlie practice of making single instances the basis of instructions 
thereon, to the jury, is disapproved, although sometimes permissible. 
Lee 2;. R. R., 413. 

8. ~ ~ ~ . s t r ~ c t z o r t s - E ~ i d e ~ z c c  - Opinion-Courts - Contentions.-A requested 
instruction which attempts to pass upon the evidence, or withdraws 
a material portion of the relevant evidence from the jury, is properly 
refused. Newton 2;. Texas Co., 501. 

9. Same-Lldn~issions.-lVliere there is evidence that plaintiff's house mas 
negligently injured by an explosion of gasoline stored in the defend- 
ant's warehouse, and caused by the defendant's negligence, i t  is not 
error for the trial judge to speak of the explosion as  a n  admitted 
fact, when i t  has been admitted. Ibid. 

10. Instrzcction,q-Ist~ues-Correlati~zg Ecider1ce.-It is not an expression of 
opinion by the trial judge to narrate the related evidence in  stating 
the contentions of the parties in his instructions to the jury, and to 
explain to the jury the relevancy of the eridence to the issues sub- 
mitted. Rev., 535. Ibid. 

11. Instr~ctio?zs-E?.ideace-~4ppeal and Error-Objections and Exceptions. 
-An instruction which gives to the jury a clear and comprehensive 
charge on the law applicable to the evidence in the case, stating the 
position of the respective parties as  to every feature thereof, is not 
erroneous as  failing to explain and declare the law arising from the 
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evidence, as  required by Rev., 535, and an objection that a fuller 
statement of the evidence was required cannot be considered on appeal 
when esrel>tion thereto has not lrcen brought to thc attention of the 
trial court a t  the time of the alleged omission. Tatham v. M f g .  Co., 
62% 

12. A~structio?zs-Vo-dict Directing-Appcc11 awl Error--Verdict.-Held, i n  
this case, a verdict directed upon the evidence, if found to be true, 
was a correct instruction. Roten v. Parker, 658. 

13. I~z~trztcfions-T7erbnl Rcqirest.u- Rtibsfancc.-The consideration of 
whether the apl~ellnnt had the right to have an instruction, orally 
requested, submitted to the jury, under the circumstances of this case 
on appeal, hecomes immaterial when i t  appears from the instructions 
givrn, he had rcceired the full benefit of this request. Fowler v. 
Appersoir, 660. 

14. Instructions-Admissions-Issues - Statutes-Criminal Law. - Where 
the only fact a t  i swe  is mhether the defendant was the one who had 
broken into and robbed a store, objection that the charge did not 
"state in a plain and correct manner the evidence given in the case, 
and explain the law arising thereon." Rev., 635, is  untenable, a s  the  
whole controversy is  reduced to the determination of one fact. S. v. 
Willougllby, 676. 

15. Inst7-uctions-~dmissio?~~9-~il-cun1sta?ztial Evidence-Criminal Lam- 
The instructions in  this case, where the breaking into and robbing a 
store is admitted, and the identity of the defendant is the only ques- 
tion, a re  held unobjectionable a s  charging an admission of defend- 
ant's guilt, and upon the law of circumstantial evidence. Ibid. 

16. Instructions-Appeal and Error.-Where the charge of the court, in a 
criminal action for subornation of perjury, construed as  a whole, cor- 
rectly states the law in relatiop to the evidence, a "slip of the tongue" 
a t  a certain part will not be held a s  reversible error; nor will any 
detached expression of the court be so held, when the charge is cor- 
rect in its entirety, and so construed, the presumption being that t h e  
jury did not overlook any part of it. S. 21. Chambers, 705. 

171 Imstructions-Erplaiqring Evidencc-Appeal and Error.-Wherd the 
evidence is plain and uncomplicated, upon a' trial for an assault with 
a deadly weapon with intent to kill, a charge of the court which is  
otherwise without error, is not objectionable solely because the judge 
did not explain the evidence to the jury. N. 2;. Shemwell, 718. 

18. Instructio?zs-Recapitulating E:.~;idence-Special Requests-Appeal and 
Error.-The failure of the judge to recapitulate the evidence in  his 
charge to the jury, without a special request made in apt time to do 
SO, is not properly assignable for error on appeal. Ibid. 

INSULATION. See Negligence, 12. 

INSURANCE. See Employer and Employee, 7. 

INSURANCE, LIFE. 
1. Insurance, Life-Politics-Xoncontestahlc (71azisc- Actions.-rntler a 

clause in a life insurance policy making it  incontestab!e after a year 
from its date, except for nonpayment of premiums, the insured has a 



ISSURASCE, LIFE-Continued. 
right of action against the designated beneficiary after the death of 
the insured within that period, and liring, to declare the policy void 
for fraud or material representatio~is as  to the health of the insured 
in his application. and being concluded by the express terms of the 
policy, the company may not thereafter maintain his action, except 
for the nonpayment of premiums due i t  thereunder. Trust Co. v. Ins. 
C'o., 173 S. C., 5.58, cited and applied. Hardu v. Ins. Co., 180. 

2. Zn.surunce, Life-370nco?ztestnble Clause-C'onditions-Pleadings.-The 
provisions of a life insurance policy that it  is incontestable after a 
stated time, etc.. are conditions upon which the contracts are made, 
and not a waiver, and not being in strictness "a short period statute of 
limitation," it  is sufficiently pleaded when the policy sued on contain- 
ing them is set out in the complaint as a part thereof. Ibid. 

3. Insurance, Life -Policies-A70ncontestable Clnl~se-Contract.? -Inter- 
pretation-Ambiguity.-A clause in a life insurance policy making 
i t  incontestable after one year from its date, except for the non- 
payment of premiums, is for the benefit of the insured in the acquisi- 
tion of business, and being unambiguous, the courts will not interpo- 
late additional words to the effect that i t  was necessary for the policy 
to have been in force for a year before the death of the insured. 
Ibid. 

4. Insurance, Life-Policies-Noncontcstable Clause-Actions-Limitations 
of Actions-Statutes.-Where, under a clause in a policy of life insur- 
ance, it  is uncontestable after a year from its date, ~ i t h  certain 
exceptions. and the insured has died within the period, leaving the 
designated beneficiary alive, the insured is not relieved of his obliga- 
tions to bring its action to declare the policy void for matters falling 
without the exceptions, within the year from the date of the policy, 
either againit the insured in his lifetime, or the beneficiary thereafter; 
and there having always been a party against whom the insurer could 
have brought its action, the provisions of Rev., 367, extending the time 
in certain instances, have no application. Ibid. 

INTENT. See Wills, 2, 30, 31, 33 ; Officers, 1 ; Intoxicating Liquors, 8. 

INTEREST. See Actions, 1, 2. 

INTERROGATORIES. See Controversy Without Action, 1. 

IKTERVENISG ACT. See Kegligence, 8. 

INTERVENORS. See Attachment, 4 ;  Courts, 18. 

INTIMATION OF OPINIOS'. See Wills, 36. 

INTOXICATING LIQUOR. 
1. Intoxicating Liquor-Spirituous Liquor-Unlawful Sale-Evidence.- 

Evidence that crowds frequenting defendant's place of business were 
drinking is competent as  corroborative of direct testimony to the sale 
by defendant of intoxicating liquor there, on the trial under a n  indict- 
ment for the unlawful sale of intoxicating liquors. S. u. Ingranz, 672. 

2. Intoxicating Liquor-Spirituous Liquor-Criminal Law-Manufacture- 
Evidence-Questions for Jury-Trials.-Testimony that  the defend- 
ant, charged with the unlawful manufacture of intoxicating liquor, 
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INTOXICATIKG LIQUOR-C'ot~ t111 l i t  d 

mas arrester1 a t  an obscure plate suited to the purpoie, ni th  the meal 
reduced to the itate of 11ec.r. pioper to be made into whl~liey, the atill 
complete, except tlie cap and worm. nliich mould not be needed in a 
week, n i th  declarations of the defendant that lie n a i  manufactur- 
ing the liquor for his own u\e hut had 11een caught before he could 
do so, with further eyidence that the still gare indication that i t  had 
been u w l  before. goes beyond being eridence of preparations to corn- 
mit tlie offense, ancl is  cuflicient to iustain a ~ e r d i c t  of gdlty. 8. I . .  

Blacl~well. 733. 

3. Infoxtcatirrq Ltqitor-Spu.ituous I.1qnor-J1ant~facture--Con1n~on Bent- 
fit - Czrcumsfnutlr,7 Cvidcncr - A conviction of sereral defendants 
upon wholly circ~mstant ial  eridence tending to iho\r that they had 
a common purpose in illicit diqtilling ipirituouu liquor in a close 
neighborhood to each other, upon adjoining prerniseu, and receiving 
a common benefit, may be had, as  in this case, where there n-as evi- 
dence that they had mo\ed stills from one place to the other on their 
lands, to conceal their operation-, used the still slops for the feeding 
of their hogc, nit11 other circumutantial evidence tending to ?how 
the joint and unlawful manufacture of the liquor, and identifying 
them theremit11 R c. UcXrllan. 7-41, 

4. Z ~ ~ t o r i c a f ~ n g  Liquor- Spirztuous Llqzlor- Po.ssessfo11- Prrsumptio.ns-- 
Evzdc?zce.-Evidence that the defendant occupied a room in a city 
ten miles from his home, fitted up  for receir~ng intoxicating liquor 
and keeping it  for sale, and thereln, a t  the tlme of his arrest, there 
wai  found in hi? pocsescion more than a quart of nhi4cey. in ser- 
era1 small bottles. and also a whiskey glass, a funnel, empty bottles 
and fruit jars, is, in the abience of eqlanat ioq,  sufficient to sustain 
a conrlction of the 0ffen.e of receiring liquor illegally and for a n  
illegal purpoqe. P. v Fore. 744. 

5 .  Same-Statutes-Co?zgrcss-Volstead Act- Constitutional Lato- Go% 
current Po?cers-Courts -The purpose of the Eighteenth Amendment 
to the Federal Constitution was to ljrevent the manufacture, sale, or 
transportation of intoxicating liquor5 nithin. the importation thereof 
into, or the exportation thereof from the rn i ted  States and the terri- 
tories sul~ject to the jurisdiction thereof for beverage pnr~~o*es,  and 
to give Congress ancl the several States "concurrent power" to enforce 
these provliions "by appropriate legislation": Held,  by giving Con- 
gress and the Legislatures of the different States "concurrent" powers, 
the latter may enact such laws for the accomplishment of the main 
purpose of the Eighteenth Federal Amendment as are  not in con- 
flict ni th  the congresqional legislation on the iame subject-matter, 
but in addition thereto and coming within the police regulations of 
the State, and in the enforcement thereof; and our State statutes on 
the subject of the presumption that  the possession of spirituous liquors, 
in certain quantities, is for the purpose of unlawful sale, is  not in con- 
flict with the Tolstead Act of Congress, 41 T'. S. Sts. a t  Large, and is 
a valid and enforcible enactment. IBid. 

6. Same.-As to whether our statute upon the subject of receiving more 
than one quart of intoxicating liquor in fifteen days is in conflict with 
the Volstead Act, Quaere. Ibid. 

7. Spirituous Liqubrs - Statutes -Amendments - Statutory Rewards - 
Avery County-Intoxicating Liquors.-From the title and otherwise, 

I I 
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INTOXICATING LIQUOR-Continued. 
ch. 188. Public-Local Laws of 1918, relating to Avery County, and giv- 
ing certain officers of the county specified rewards for the conviction 
of or furnishing evidence apainut thoue unlawfully manufacturing 
spirituous liquors, is construed as  an amendment to ch. 807, Laws of 
1900, upon the same subject-matter, and to further encourage the 
enforcement of the law; and the rewards offered in the later act are  
in addition to those offered in the former one. Braswell v. Comrs., 
5'72. 

8. A'piritu0u.s Liquor-Intoxicating Liquor-Manufacture-Intent to Pur- 
clinse- I?~strucfiolzs-Verdict Uirectinq--AppcnZ and Error.-Evidence 
that the defendant, clad in his overalls, was found a t  a whiskey qtill, 
in operation, with another, is sufficient to convict of the unlawful act 
of distilling; hut when his eridence in explanation is that he only 
asked where he could get a drink. knew nothing of the still, and was 
carried to the place and had not gotten i t  when the oficers arrived: 
Held, an instruction that upon his own testimony he would be guilty 
of aiding and abetting the unlawful act of distilling is reversible 
error. S. v. X ~ l ~ e s ,  679. 

INTOXICATION. See Homicide, 12. 

IKVITATION. See Employer and Employee, 12. 

ISSUES. See Estates. 7 ; Negligence, 1 ; Wills, 10, 20, 36 ; Instructions, 10, 14 ; 
Courts, 18 ; Bills and Notes, 8 ; Courts, 2 ; Railroads, 11 ; Trials, 1. 

1. Issues-Processioning-Title-Appeal and Error-Euidence.-Objection 
that an issue a s  to title had not been submitted to the jury, a n  appeal 
in a proceeding to procession land cannot he sustained when the party 
so objecting has tendered no issue or offered any evidence as  to title. 
Exum v. Chase, 95. 

2. ISYI(F,S - Trials - ATegligence - Contr ibutor~ Negligence - Last Clear 
C'ha?~cc-Instructions-Aplpeal and Error.-In an action against a 
street car company for its negligence in injuring the plaintiff's 
.7nh;nln h.- .c...L., ,." a CG:&;UU hide  ~ ~ v b s i n g  zne tracK, and the evidence is  
conflicting upon the issues of negligence, contributory negligence, and 
the last clear chance, i t  is not reversible error for the trial judge to 
refuse to submit an issue upon the last clear chance, when he properly 
charges the law thereon under the issue of negligence. The charge 
in this case is  adjudged sufficient, but the submission of the issue a s  
to the last clear chance is  commended. Semble, the evidence in  this 
case may present the principle of concurring negligence. Buffaloe w. 
Power Co., 216. 

3. Issues-Material Pacts-Separate Issues.-There is no reversible error 
in submitting essential part of a transaction, involved in the contro- 
rersy, on a separate issue to the jury, when the trial is  otherwise 
free from error. Fowler a. Apperson, 669. 

ISSUES SET ASIDE. See Appeal and Error, 10. 

JAIL. See Municipal Corporations, 1. 

JUDGMENTS. See Appeal and Error, 1, 8, 10, 12, 21, 24, 25, 27;  Bills and 
Notes, 1, 8 ; Pleadings, 2 ; Railroads, 3 ; Wills, 6 ; Parties, 1, 2 ; Consti- 
tutional Law, 7 ,16  ; Negligence, 11 ; Courts, 15 ,21;  Limitation of Actions, 
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JUDGMENTS-Continued. 
2 ;  Surveys, 1 ;  Corporations, 2 ;  Principal and Sureties, 4 ;  Costs, 3 ;  
Verdict, 2 ;  Arrest of Judgment, 1. 

1. Judgmnts-Default-Motions-Irregular Judgnaents - Laches - Rea- 
sonable Time-Statf~tes.-A judgment by default taken after answer 
has actually been filed in time, though, by mistake in  the date thereof, 
appearing not to have been, is irregularly entered and the remedy 
is by motion in the cause to set i t  aside, made within a reasonable time 
under existing conditions. Rev., 974, relates to judgments taken in 
the course and practice of the courts, and has no application to judg- 
ments irregularly entered. Gough v. Bell, 269. 

2. Same - Mortgages - Sales - Purcllascr for Value - Improuements. - 
Where an irregular judgment by default final has been taken against 
a mortgagor of lands and he has been ousted from the possession 
thereof hy proceedings for the purpose, without protest, or motion in 
the cause to set aside the judgment for more than 5 years, and after 
improvements have been made thereon by the purchaser or his ven- 
dee, a purchaser for full value without notice, the delay is Held to be 
a n  unreasonable one, and the motion will be denied. Zbid. 

3. Judgments-Irregular Judgments - Motions - Laches-Merits.- Upon 
motion to set aside an irregular judgment, the right of the movant 
is not absolute and without limit as  to time, and in order to obtain 
relief in case of judgment voidable for irregularity, i t  is  required of 
him that he should move within a reasonable time and make a rea- 
sonable show of merits, which, under the facts in this case, he has not 
done. Zbid. 

4. .Judgmc?%ts-Irregular Judgments - Motiom - Judgments Set Aside- 
Rights of Third Persons--Purclrasers for Value Without Notice.-The 
power of the court in ~ e t t i n g  aside a judgment by default final, for 
the want of an answer, extends to modifying the judgment and impos- 
ing conditions pertinent to the scope of the inquiry, a s  the right and 
justice of the case may require; and, in proper instances, i t  may set 
aside the judgment a s  between the original parties, and protect the 
rights of an innocent purchaser of lands for full value, without notice, 
which have arisen to him under the judgment vacated. Zbid. 

5. Judgments-Motion to Set Aside-Diz~orce-Federal Statutes-Soldiers 
and Sailors Civil Relief Act.--A judgment in favor of the wife, in  an 
action for divorce against her husband on the ground of his adultery, 
summons served by publication, will not be set aside as  in violation of 
the Federal Soldiers and Sailors Civil Rights Act, when i t  appears 
that the husband had separated himself from his wife, and joined 
the army without her knowledge thereof or as  to where he was, and 
he has made his motion more than ninety days after his termination 
of service in  the army, and does not make i t  to appear to the court, by 
specific averment, that  he has a meritorious or legal defense. Combs 
v. Combs, 381. 

6. Judgments-Motions to Set Aside Judgments-Independent A c t i o ? c  
Process-Summons-ServiceEquity-Cloud on Title to Lands.-The 
remedy to set aside a judgment for lack of service on the defendant, 
whichis  regular on i ts  face and rendered on process showing service, 
is by motion in the cause and not by an independent action, whether 

52-180 



INDEX. 

JUDGMENTS-Continued. 
the action is  called one to remove a cloud upon the title to land or to 
invoke the equity jurisdiction of the court to prevent an injuqtice. 
Cnciness v. Hunt, 384. 

7. Judgments-Consent - Contrncts - Courts.-A consent judgment is  a 
contract of record between the parties entered with the approval of 
the court. Morris v. Patterson, 484. 

8. Same - R?tsba?~d and Wife - Divorce - Statutes. -In an action for 
dirorce brought by the wife for a divorce a mensa, C. S., 2529, a con- 
sent judgment that the wife have a life estate in  certain of her hus- 
band's lands, remainder to their children, would have otherwise been 
valid as  a voluntary conveyance, is  binding as a consent judgment, 
though a divorce has not been decreed therein; and i t  is not affected 
by the fact that an award of the children has therein been made 
with the sanction of the court. C .  S., 1668, and a writ of possession 
may be issued. C. S., 16%. Ibid. 

9. Same-Frultd-Afista1;c.-As in other instances of contract, a consent 
judgment entered in the wife's action for divorce a mensa, affecting 
the husband's lands and the disposition of the children among the 
parties, but not decreeing a divorce, estops the parties thereto actually 
consenting, in the absence of fraud or mutual mistake. Ibid.  

10. Judgments -Consent-Praud-Mistake- Action - Collateral Attack- 
Burden of Proof.-To attack, in an independent action, a judgment 
by consent entered by a court of competent jurisdiction of the par- 
ties and subject-matter, the burden of proof is upon the plaintiff to 
show that the judgment was obtained by fraud or mutual mistake, or 
that consent was not, in fact, given. Ibid. 

11. Judgments-Consent-Amendnzents-Courts.-A consent judgment can 
be amended only by consent, and is an exception to the rule that  the 
judgments may be modified by the judge during the term a t  which 
they a re  rendered. Ibid. 

12. Judgment-Consent-Lads- Estates-Decd8 and Conveyances-Title 
-Third Persons.-A consent decree for the recovery of lands in fee 
has the effect of conveying the legal estate in fee "as between the par- 
ties," and is good a s  against third persons in the absence of fraud or 
collusion. C. S., 608. Ibid. 

13. Judgments-iVotions-Excuuable Neglect.-It is inexcusable and gross 
neglect for a plaintiff to take out claim and delivery in  his action, 
fail to file his complaint, and permit a judgment by default to be 
taken against him according to the course and practice of the courts; 
and his motion to sr t  aside the judgment for excusable neglect therein 
will be denied. Slleplierd v. Shepherd, 494. 

14. Judgments - Assignntetzt - Parol Evideqlce - Trusts -Beneficiaries- 
Ratification.-It may be shown by par01 that an assignment of a 
judgment, absolute in form, was, in fact, to be held a s  a security for 
a debt; and this applies to one acquiring a n  interest under the assign- 
ment, who was not aware of i t  a t  the time, but afterwards ratified i t  
by claiming i ts  benefits. Chatham u. Realty Co., 500. 

15. Same-Actions-Parties.-Where a judgment has been assigned to one 
for the benefit of himself and others, the one to whoni the judgment 
has been assigned holds a s  trustee for the others, and he and the 



INDEX. 819 

-- 

JUDGMENTS-Continued. 
others holding an interest therein may maintain an action against 
the judgment debtor; and nhile such assignee is not a necessary 
party, when he hold7 merely as  x tructee. he is a proper party Ibid. 

16. Judgn~ents - -4ssig?zn~ent-Estoppel- Trusts -A judgment assigned 
either absolutely or in trust operate7 a \  an estoppel between the judg- 
ment debtor and the parties, and privies, or others having an interest 
therein as cestui gue trustent. C. S., 449. Ibid. 

17. Judgments--Appeal and Error - Reformation of Judgment - Supplies 
Furnished-Xortqar/cs, Cl~attcl - ColTatcral Sccnrity-Husband and 
Wife.-When a man and his wife have executed a chattel mort- 
gage as collateral security for supplies furnished the husband for the 
year 1915. ?he is liable only for the iupplles furnished for that year, 
and not the preceding one; and where judgment has been rendered, 
in  an action upon the note and mortgage. subjecting the collateral in 
part to the payment for the supplies for the preceding gear, and error 
has been committed as shonn by the facts and figures ascertained, 
the judgment appealed from will be reformed accordingly -Stores 
Co. c. Bullock, 636. 

18. Judgmeqzts Set dstde-Defe~zsc-Default of Answer-Uotio~~s-Eacus- 
able Xeglect-Laclles -To set aside a judgment for excusable neglect, 
the movement must show a meritorious defense and a legal excuse for 
his laches, ~ h i c h  he has not done nhen it  appears that he was 
informed by the plaintiff that prior negotiations to compromise were 
ended; that complaint must be filed. by a certain time under the 
statute, a rejected offer by plaintiff of compliance with the compro- 
mise which had been declared off, and the final judgment for the want 
of an answer taken in the course and practice of the courts. Grag G. 
King, 667. 

19. Judgment--Criminal Law-S~ispension of Judgn~en-T7iolatm of Cow 
ditions-Tmal J~idge-Discretio?z-TriaZ by Jury-Appeal and Error. 
The proceedings of the trial judge in a criminal action to ascertain 
whether the terms of a suspeuded judgment have been complied with, 
a re  addressed to his reasonable discretion, and do not fall within the 
province of the jury; and his action thereon is not reviewable on 
appeal when supported by eTidence, unless this discretion has been 
manifestly abused br  him. S. @. Hoggard, 678. 

20. Judgments-Motions ill Srrest-I7~dictnzerzts-C'ourts-Concurrent Jur -  
isdictio1t-Pleas-.4bate?ne?zt.-.~ motion in arrest of judgment can be 
made only for a defect appearing. Where a recorder's court and the 
Superior Courts ha le  concurrent jurisdiction has the case before i t  
i t  is  only to be taken upon plea in abatement. S. v. Shcmwell, 718. 

21. Same-Recorder's C'oui t-C07izmttti?zg Vagistrate.-Where a recorder's 
court and the Superior Court have concurrent juried~ction of a crimi- 
nal offense and the judge of the former court acts within his poners 
of committing magistrate, and binds the prisoner over to the Superior 
Court, objection that the recorder's court had thereby taken juris- 
diction of the offense is untenable, and neither will a motion to 

- quash the indictment, nor a plea in abatement be sustained. Ibid. 

JUDICIAL NOTICE. See Courts, 16. 

JUDICIAL SALES. See Estates, 14. 
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JURISDICTION. See Courts, 2, 4, 6, 8, 10, 12, 15, 17, 20; Removal of Causes, 
1, 6, 7 ; Costs, 3 ; Judgments, 19. 

JUSTICE'S COURTS. See Appeal and Error, 6 ; Courts, 10, 11, 14, 22 ; Costs, 
1 ; Criminal Law, 5. 

LABORERS. See Principal and Surety, 8. 

LACHES. See Appeal and Error, 6 ;  Judgments, 1, 3, 18. 

LANDLORD AND TENANT. See Lessor and Lessee, 1 ; Courts, 10, 11 ; Con- 
tracts, 20. 

Landlord and Tenant-Titlc-Te?zant's Possessio-Deeds and Convey- 
ances-C~ta~antee of Lnntllord-TVills-Evidence-Appeal and Error. 
-A tenant is estopped to deny the title of the one under whom he 
holds possession, without first having surrendered the possession; but 
this doctrine does not apply when the title of the landlord has ter- 
minated, or claimed by descent, or to prevent the tenant from assail- 
ing, for fraud, the validity of an alleged transfer from his landlord, 
in order to protect his possession; as  where the niece of the testator, 
his tenant, in possession, claims title under his will, duly admitted 
to probate, and attacks for fraud the deed of her landlord under 
which the plaintiff claims; and the exclusion of the defendant's evi- 
dence to this effect is  reversible error. Haryroce v. Cox, 360. 

LANDS. See Contracts, 14. 

LAPPAGE. See Deeds and Conveyances, 6. 

LEASES. See Contracts, 20. 

LEGISLATIVE OPINION. See Constitutional Law, 12. 

LEGISLATIVE POWERS. See Statutes, 1. 

LESSOR AND LESSEE. See Railroads, 3. 
Lessor and Lessee---Landlord and Tenant-Contracts-Damages-Crops- 

f l n a , n n t  W r m m t n n .  T t  i s  : n r r n m h n n t  .,mn- thn 1nni.nr. nf l n n r l n  +n e h n n r r 7 n  
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the lands beforehand with regard to fences and other like or apparent 
matters, and protect himself in his lease as  to their repair, etc., and 
when he has not done so the doctrine of caveat emptor applies and 
he may not recover of his lessor damages to his crops caused by the 
condition of the fence during the period of the lease for farming 
purposes. Duffy u. Hartsfield, 151. 

LETTERS. See Appeal and Error, 4 ;  Wills, 1. 

LIBEL AND SLANDER. See Attachment, 2. 
1. Libel and Slander-Privilege~Communications-Slander-An absolute 

privileged communication rests in  public policy, and is  one which, 
under ordinary circumstances, would be defamatory, made to another 
in pursuit of a duty, political, judicial, social, or personal, and a n  
action for libel or slander will not lie, though the statement was 
false, unless actuated by actual malice. Alexander v. Vann, 187. 

2. Libel and Slander-Qualified Com.municatiow.-A qualified privilege 
extends to all communications made bona fide upon any subject-matter 
in which the party communicating, acting without malice, has a n  
interest, or in  reference to which he has a moral or a legal duty to  



INDEX. 821 

LIBEL AND SLAKDER-Continued. 
perform: and the inference of malice may be rebutted by the occa- 
sion of the communication, or such occasion may tend to prove it, or 
tend to prove that the defendant was actuated by m o t i ~ e s  of personal 
spite or ill-will, independent of the occasion on which the communi- 
cation wa\ made. Ibid. 

3. Libel and Slalzder-Privilege-&tionable Per Sc-Actions.-The sheriff 
of a county in returning a prisoner charged with wife murder, to 
another county. put the prisoner in charge of his deputy sheriff, and 
deputized a negro ex-conrict, who had, single-handed, made the arrest, 
to assist his deputy. The subdeputy rode in the car for colored peo- 
ple, but a t  the request of a third person, with the acquiescence of the 
deputy. m n t  into the white people's car and rode with them for 
a while, to give some personal information as to the arrest :  Held. 
a letter written to the deputy by a defeated candidate for sheriff, of 
the county to which the prisoner was being carried, in effect, that the 
writer was surprised and disgusted that the deputy permitted the 
negro subdeputy to ride on equality in the coach with himself, and 
that the negro subdeputy, a wife murderer, except in incident of birth, 
mas a better man, lacks the elements of a privileged communication, 
in  that i t  was addressed personally to a n  official of an adjoining 
county, and not to any one who could have remedied the wrong, if 
any had been committed; and considered with the further facts of 
the case, showed personal spite and malice, and was actionable 
per se. Ibid. 

LICENSES. See Statutes, 4 ;  Taxation, 1. 

LIENS. See Principal and Surety, 4. 

LIMITATION. See Estates, 2 ;  lfTills, 23, 27. 

LIMITATION OF ACTIONS. See Insurance, Life, 4 ; Municipal Corporations, 
6, 8, 10; Pleadings, 3 ;  Corporations, 2. 

LIMITATION OF ACTIONS. 
1. Limitation of Actions-Wills-Caveat-Coverture-Married Women- 

Statutes.-Our statute, Rev., 3135; in express terms, repels the bar 
of the statute of limitations when the caveators to the will are f m e  
coverts, for the duration of their coverture; and where the jury have 
found that the caveat had been filed more than seven years after the 
will had been probated, but during the full time the caveators were 
and still are  under coverture, the statute may not be successfully 
pleaded.-In re  Hinton, 207. 

2. Limitation of ActionsJudgments-EstoppeGAduerse Possession.-A 
judgment in an action involving the disputed title of land will not 
estop the losing party from showing his title by twenty years adverse 
possession since the rendition of the judgment, under known and 
visible metes and bounds. Shuler v. Lumber Co., 648. 

3. Same-Evidence-Questions for Jury-Trials.-Evidence that  the loCU8 
i n  quo had been in the possession of a party, claiming title by adverse 
possession, and that he had used the lands for the purposes to which 
they were adapted, for more than twenty years, under known and 
visible metes and bounds, and, in this case, that he had cleared and 
cultivated some of i t  every year, and had continuously for the re- 
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LIMITATIONS OF ACTIOX-Cmtinued. 
quired period, taken from the tract rail timber, board timber, locust 
pins, and tan bark, is sufficient to take the case to the jury; and a 
motion for a judgment a s  of nonsuit upon the evidence will not be 
sustained. Ibid. 

LOCAL AND PRIVATE ACTS. See Constitutional Law, 11. 

LUMBER. See Contracts, 1 ;  Evidence, 2. 

MAGNETIC NEEDLE. See Surveys, 1. 

MALICE. See Injunction, 1. 

MALPRACTICE. See Contracts, 19;  Employer and Employee, 19. 

MANDAMUS. See Removal of Causes, 2, 3, 4. 
1. Mandamus-Corporc~tions-Public-Service Corporations.--Mandamus is 

the proper remedy to compel a public-service corporation to perform 
the duties i t  owes\for the public benefit. Public Service Co. v. Power 
Go., 336. 

2. Mandamus- Public-Service Corporations- Corporations- Statutes.-A 
petition in proceedings under the provisions of Revisal (Pell's), secs. 
822-824, to force a public-service corporation to supply electricity to  
the plaintiff, and other users, alike, is to compel the performance of 
a continuous duty, and the remedy is by mandamus. Ibid. 

3. Same-Moot Questions.-Where a public-service corporation owes the 
plaintiff, in  mavzdamus proceedings, the duty to  supply i t  with elec- 
tricity, the declaration of the defendant that  it will, a s  an accommoda- 
tion only supply t h e  plaintiff with electricity until a stated time, after 
which it  will be discontinued, is a present denial of plaintiff's right 
to the service, and the proceedings may be maintained without wait- 
ing until the service has been discontinued; and a moot question is  
not therein presented to the court. Ibid. 

' MANDATORY INJUNCTION. See Removal of Causes, 4. 

MANSLAUGHTER. See Homicide, 1, 3, 10;  Criminal Law, 4. 

MANUFACTURE. See Intoxicating Liquors, 2, 3. 

MAPS. See Deeds and Conveyances, 4 ;  Municipal Corporations, 4, 7 

MARRIAGE. See Divorce, 2, 3, 4, 5 ;  Deeds and Conveyances, 10;  Courts, 21. 

MARRIED WOMEN. See Husband and Wife, 1, 2 ;  Limitation of Actions, 1. 

MASTER AND SERVANT. See Employer and Employee ; Instructions, 3 ; 
Railroads, 15 ;  Contracts, 18 ;  Negligence, 15. 

MATERIALMEN. See Principal and Surety, 8. 

MECHANICS' LIENS. See Principal and Surety, 8. 

MERGER. See Contracts, 15. 

MINORS. See ~rnployer  and Employee, 12. 

MISJOINDER. See Parties. 1. 
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MISKOMER. See Criminal Law, 12. 

MISTAKE. See Pleadings, 4 ;  Judgments, 9, 10; Deeds and Conveyances, 10. 

MOOT QUESTIOXS. See Mandamus, 3. 

MORTGAGEE. See Mortgages, 11. 

MORTGAGES. See Equity, 1 ;  Judgments, 2, 7 ;  Novation, 1; Principal and 
Surety, 1 ; Contracts. 16 ; Official Bonds, 1. 

1. Mortgages-Deeds a d  Co?~zjr?~ances-Warra?zt?~-Pozoers of Sale- 
Equity-Exoneration-Courts.-The owner of land< conveyed it, tak- 
ing a t  the time a mortgage to secure the purchase money, which has  
never been paid, and the grantee. H., sold the land to plaintiff by deed 
with full covenant and warranty of title, and the plaintiff reconveyed 
a portion of the land to H. by deed with warranty. The adminis- 
trator of the original owner advertised the land for sale under the 
power of sale contained in the mortgage, and a t  the time thereof the 
administrator acceded to plaintiff's request to first sell the land not 
covered by his deed to H., which was done, and it  brought a sufficient 
sum to pa9 off the mortgage debt. The defendants are  the heirs a t  
law of H. in the action of trespass involving the title to the lands: 
Held ,  the equity of exoneration applies to a sale under the power 
contained in the mortgage, without the necessity of the intervention 
of court, and the plaintiff's warranty in his deed reconveying a por- 
tion of the lauds did not deprive him of his equitable right. Bwry  v. 
Boomer, 67. 

2. Mortgages-Sales-Powers-Presumptions-Deeds and Conveyances.- 
The presumption of law is in favor of the regularity of a sale made 
under the power contained in a mortgage, and, there being no evi- 
dence to the contrary, the sale will not be declared void. Ibid. 

3. Mortgages-Sales-Poxers-Subdivisiorzs of Lands-Trustee.-It is not 
necessary that a mortgage of lands provides that the sale shall Ee 
as  a whole or in parcels for the same to be done, as  such is within the  
sound discretion of the one authorized to sell upon default, and it is 
his duty to reasonably see that the sum to be realized shall be suffi- 
cient to pay the mortgage debt, and that other interested parties a r e  
injured as  little as  possible. Ibid. 

4. Mortgages-Deeds and Conveyances-Sales-Void-Voidable-Equity.- 
Where interested persons a r e  injured by a sale made under a power 
contained in a mortgage by a division of the lands into lots or parcels 
by the one exercising the power in an arbitrary or unfriendly manner, 
the sale is voidable, and not void, entitling the one so injured to the 
equity of setting aside the sale. Ibid. 

5. Mortgages- Trusts- Powers of Sale- Wrongful Sale - Damages. - 
Where a mortgagor or trustee in a deed of trust of lands given t o  
secure borrowed money executes a power of sale in the instrument 
after the money has been repaid, the instrument is void and the 
attempted sale thereunder is invalid, and the mortgagor may ratify 
the sale and accept the proceeds thereof in settlement; or maintain 
an action to set the sale aside when the purchaser is one with notice, 
or acting in repudiation of the sale, or sue the mortgagee or trustee 
for the wrong done him therein, and recover the true worth of the 
property. Burnett v. Supply Co., 117. 
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6. Same-Equity-Estoppel.-When the mortgagee or trustee in a deed 

of trust to secure borrowed money has wrongfully executed the power 
of sale of the mortgaged land, under the protest of the mortgagor 
that  the money has been repaid, and thereafter the mortgagor seeks, 
in his action, to recover the true value of the land, his merely attend- 
ing the sale wtihout protesting i t  is not alone sufficient to estop him 
in equity from successfully maintaining his action. Ibid. 

7. Mortgages-Eztension of Time of Payment-Contracts-Considerntion. 
Promise of the mortgagee to  extend time to the mortgagor for the 
payment of the mortgage note, without money, has no legal con- 
sideration, and is  unenforceable. Lewis v. Nunn, 159. 

8. Mortgages-Serial Notes-Default-Tender.-Where several notes se- 
cured by mortgage are  in series, and due a t  different dates, with 
provision that  upon default in payment of one, all shall become due 
and payable with interest, after such default in the payment of the 
note first becoming due, a tender of payment of the note thus due, 
and interest on all of them in the series, is an insufficient tender. 
Ibid. 

9. Mortgages-Sales-Silence of Xortgagor-Equity-Estoppel.-When the 
mortgagor attends the sale of the land under the mortgage, and while 
claiming the sale to be unlawful by reason of tender of payment of 
the mortgage debts, stands by and says and does nothing to put 
bidders upon notice thereof, he will be estopped in equity, and not 
afterwards heard to impugn the title of the one purchasing for value 
and without notice of his claim. Ibid. 

10. Mortgages-Wvitten Contracts-Contemporaneous Agreements-Options 
-Election of Rights.-A mortgagor and mortgagee, contemporane- 
ously with the execution of the mortgage, executed a collateral 
written contract, called a n  option by the parties, and signed only by 
the mortgagee, giving the mortgagee the right to purchase the lands 
described a t  a certain price, in the event of the mortgagor's default 
in the payment of any note in a series that  the mortgage secured, 
with further provision allowing the mortgagor to pay this sum within 
a prescribed time. The mortgage was to enable the mortgagor to 
take up a prior mortgage, and to obtain an additional sum of money: 
Held, the mortgagee and collateral written contract should be con- 
strued together, and thus interpreted, the written contract was merely 
an option which the optionee might elect to exercise under i ts  provi- 
sions, or sell the lands under the terms of his mortgage. Ibid. 

11. Mortgages-Deeds and Crmceyances-Conveyance to Mortgagee-Fraud 
-Presumptions-Burden of Proof.-The principle establishing a 
prima facie case of undue influence, and placing the burden of proof 
on the mortgagee to disprove i t  when the mortgagor has conveyed 
the mortgaged lands to him in fee simple in payment of the debt, does 
not apply when the mortgagee, the plaintiff in  his action to recover 
possession, happens to  be the president of a bank which holds a 
number of the defendant's notes secured by mortgage on his land, 
with the plaintiff a s  endorser, in the absence of any control or coer- 
cion on his part, and defendant has placed his defense upon a separate 
and distinct ground. CMlton v. Smith, 472. 
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MOTIOSS. See Judgments. 1. 3, 4. 5, 6. 13, 18. 20; Removal of Causes, 1 ;  
Parties, 1 ; Pleadings, 5 ; Courts, 9, 17, 22 ; Corporation Commission, 2 ; 
Verdict, 1 ; Evidence, 8 ;  Wills, 34; Appeal and Error, 18, 24, 25, 30, 33; 
Homicide, 6 ;  Criminal Law, 13, 14; Indictment, 1. 

Motions-Special Appearance-Merit- defendant entering a special 
appearance for the purpose of dismissing the action must confine 
himself to jurisdictional grounds, and to obtain the protection of his 
special appearance he must not plead to the merits of the cause or 
waive the court's jurisdiction by asking any favor, such as  a con- 
tinuance, or the like. Barnhardt v. Drug Co., 436. 

MOTIVE. See Homicide, 7. 

MUNICIPAL ASSEKT. See Railroads, 1. 

MUNICIPAL BOND. See Statutes, 3. 

MUNICIPAL CORPORATIONS. See Railroads. 4 ;  Constitutional Law, 6, 8, 
15 ; Usury, 1 ; Kegligence, 4 ; Explosives, 2. 

1. Municipal Corporations-Sale of Public Building-JaidNotice-Ap- 
prom1 of Voters-Injunction-Elections.-In the absence of a special 
statute, the mayor and councilmen of a town a re  unauthorized to sell 
the only building of the town in which the jail and municipal offices, 
etc., are  located, without having given the thirty days notice required 
by Rev., 2978, or the approval of the qualified voters of the town, 
Rev., 2916 ( 6 ) ,  and in such instances a permanent injunction is 
proper. Carstarphen a. Plymouth, 26. 

2. Municipal Corporations-Cities and Towns-Condemnation-Damages -- 
Removal of Houscs-Special Agreement.-In the absence of statutory 
provision in this State authorizing it, a municipal corporation may 
not condemn the owner's land for a city street, and require him to 
move a dwelling therefrom onto his adjoining land;  and it  is neces- 
sary for the 'city to acquire and to compensate the owner for the 
house as  well a s  for the land, in the absence of a special agreement. 
Cfoldsboro v. Holrncs. 99. 

3. Municipal Corporatio?~s-Cities and Towns-Streets and Sidewalks- 
Dedication-Burden of Proof.-Where the defendant is in possession 
of a strip of land, claimed by plaintiff to be a public street of the 
town, for the use of lots he owns therein, the burden of proof is on 
him to show his title to the locus in  quo, otherwise he must fail in 
his action. Lumberton v. Branch, 249. 

4. Municipal Corporations-Cities and Towns-Xaps-Plats-Statutes- 
Dedication.-Where the original owner of lands plats them into 
streets and lots and conveys them to another to be sold by lottery, 
and lots are  accordingly sold with reference to the plat, and under 
a private act of the Legislature a town was incorporated of the lands 
so sold, i t  is a dedication of the streets and public ways, appearing 
on the plat, to the use of the public. Ibid. 

5. Same-Evidence.-Where the plaintiff elaims that  the defendant is  
occupying lands in an incorporated town dedicated and accepted for 
the use of a public street, a n  old plat found by a clerk of the Superior 
Court of the county, among the records of his office, etc., is not sutfi- 
cient evidence of title when it  appears that the defendant had been 
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from the first in adverse peaceful possession of the locus in quo, and 
that the street in question was only indicated a s  running in the 
direction of the plaintiff's land, and the plat was torn out so that i t  
did not show thereon that  it  reached it ,  etc. /bid. 

6. Municipal Corporations-Cities and Towns-Streets-Adverse Posses- 
sion-Limitation of Actions.-Prior to the act of 1891 (Rev., 38Y), 
sufficient adverse possession would ripen the title to a street by its 
citizen against a municipal corporation. /bid. 

7. ~IIunicipal Corporations-Cities and Towns-Streets-Maps-Easements 
-dction.s-The purchaser of a lot abutting on a n  open space shown 
on a plat, laying off the lands of the owner into streets, etc., may 
maintain an action in protection of his proprietary rights in the open 
space, by showing that he had purchased with reference to the map 
under assurance by the owner that such space should be left open 
for the use and benefit of his own lot, and of those similarly situated, 
and the remedy, on pertinent findings, by injunction, mandatory or 
otherwise, is open to him. Haggard v. Mitchell, 255. 

8. Same- Dedications- Limitations of Actions - Adverse Po.ssession. - 
Where an action involves the issues as  to whether the plaintiff had 
the right to the use of an open space abutting his property by dedica- 
tion of the original owner, in dividing his lands into streets, parks, 
etc.. and selling the lots with reference to the plat, etc., or by adverse 
user by the public for twenty years, on a verdict of both of these 
issues in the affirmative, the result of the trial will not be disturbed 
unless the defendant can show error both on the finding of a dedica- 
tion and of adverse user for twenty years on the part of the public. 
Ibid. 

9. Municipal Corporations-Cities and Towns-Dedication-Streets-Ease- 
ments-Acceptance--/nstructions.-Where there is evidence to sup- 
port the charge of the court to the jury, in effect, that  the original 
owner of lands platted i t  into streets, open spaces, etc., and sold the 
lots wit11 reference to the map and under assurance that these streets 
and spaces were to be left open for the use of the purchasers, with 
the intent to so dedicate them, and a purchaser of a lot abutting on 
one of these open spaces bought upon such assurances and with 
reference to the map: Held, on a verdict of the jury in the afflrma- 
tive, and under a correct charge to the jury, when construed a s  a 
whole, an irrevocable dedication of the disputed open space is estab- 
lished so far  as  the seller is concerned, whether the general public 
has accepted and acted upon i t  or otherwise. Ibid. 

10. Municipal Corporations-Cities and Towns-Streets-Public User- 
Limitations of Actions-Aduerse Possession.-An easement in a n  open 
space on a street may be acquired through open, uninterrupted, o r  
continuous occupation and enjoyment adversely to the original owner 
by the public for twenty gears, when the occupation is so general 
and of such a kind as  to permit the inference, and apprize the owner, 
that the public has assumed control of his property and is exercising 
i t  as  a matter of right. Kennedg v. Williams, 87 N. C., 6, cited, 
distinguished, and. applied. Ibid. 

11. Same-Evidence-Eonsuit-Trials.-Evidence, in this case that  the 
plaintiff bought a lot of defendant shown by him, or his agent, on a 
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map made for the purpose of sale and with reference to the ~ l a t ,  
and upon assurance that a space left open thereon should be kept 
open for the public use; that for twenty years or more the public 
had continuously used it ,  with evidence of ownership by the municipal 
authorities, etc.. is  Held sufficient upon the iwue as to whether the 
locus in quo had been in public use, occupation and enjoyment as  a 
matter of right, for more than twenty years, and to sustain a judgment 
in plaintiff's favor upon a n  affirmative finding on that issue. Ihid. 

12. Municipal Corporations -Bonds - Poles -Notice - ddvcr t i se t t~e~~t  - 
"Financial Paper."-A newspaper of general circulation regularly 
publishing news relating to financial matters, and notice5 of proposed 
sales of municipal bonds, is within the intent and meaning of a 
statute requiring that a certain notice of the iales of such bonds be 
published "in a financial paper or trade journal." Konzcga?/ L'. Oolds- 
boro, 443. 

13. Municipal Corporations-Bonds-Pricatc Sale-Pu blic Sale-Sales - 
Where an issuance of municipal bonds has met the conrtitutional and 
statutory requirements, a sale thereof is not void for the reafon they 
were sold a t  a higher price a t  a private sale than was obtained a t  
previous offers to sell a t  public sales. Jbid. 

14. Municipal Corporations-Cities a ~ ~ d  Tozctts-Bonds-Sale-JTotice- 
Publicat ion-StatuteAh.  3, sec. 4. Public Laws of North Carolina, 
Special Session of 1920, amending sec. 2956, Consolidated Statutes, a s  
to the advertisement or notice of the sale of municipal bond4, requir- 
ing, in addition, that such notice be published in "a financial or trade 
journal, published within the State of North Carolina, which regularly 
publishes the sale of municipal bonds," does not require that the 
newspaper designated be exclusively devoted to finance and trade. if 
the publication will likely give notice to the buyers of thir class of 
securities. and it  is wfficient if the newspaper in which the publica- 
tion is made is one of general circulation in the State and carries 
advertisements relating to these matters as  a customary and estab- 
lished feature of the issue. Comrs. v. Prudden, 496. 

15. Municipal Corporations-Bmtds-SnZes-Notice-PubZicatiolcStatzltes 
--Financial Newspapers.-Where the notice of sale of municipal bonds 
has been published in this State in a newspaper of local circulation 
only, and not in a newspaper of general circulation, carrying adver- 
tisements relating to these matters a s  a customary and established 
feature of the issue, the bonds so issued are  void as  between the 
contracting parties. Ibid. 

16. Municipal Corporations - Bonds-Notice - Publication - Purchaser - 
Parties-Matters in Pied-The proposed purchaser of municipal 
bonds may refuse to take the bonds for which he is the successful 
bidder, on the ground that  the statute has not been followed which 
requires advertisement in "a financial paper or trade journal," etc., 
the objection being between the original parties when the matter is  
i n  fieri. Ibid. 

17. Municipal Corporations-Gasoline-Ordinances-Cities and Towns- 
Fires-Corporations.-A dealer in a city for the sale of gasoline, Con- 
tained in tanks and in large quantities, in a warehouse a t  the corner 
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MUNICIPAL CORPORATIOSS-Continurd. 
of two streets near the tracks of n railroad company. wherc locomo- 
tives are  frequently passing, and with a spur track leading up to a 
warehouse, are  amenable to the provisions of an ordinance of the 
city requiring that such business muqt be conductcd under a license 
to be issued when the applicant has submitted to the proper city 
authorities its plans and specifications to  be approved by its board; 
and this requirement is a valid one. Stone v. Tczus Co.. 546. 

18. Municzpal Corporations-Cities and Towns-Street? and Sidcwalk.9- 
Defects in  Sidewalks-Ncgligence-Subsequent Bepairn-ldentifica- 
tion-Evzdenee.-In an action to recover damage.; of a city for a 
personal injury, caused to the plaintiff by the tlefendant's negligently 
havinq its meter box in a dangerous condition, with its top scveral 
inches below the level of the sidewalk. covered u ~ )  or concealed by 
weeds or straw, so that the plaintiff did not see it.; imperfect condi- 
tion and stepped therein to her injury, evidence is  competent, when 
wholly confined to the location of the water meter box in question, a 
relevant matter in  dispute, that the defendant made changes in the 
condition of this box after the occurrence of the injury complained 
of in the suit, but not a s  evidence of negligmce. Bailey v. A~heville, 
645. 

19. Mwnicipal Corporations-Cities and Towns-Strcets and Ridezcalks- 
Defects-Negligence-Notice.-Municipal corporations a re  required to 
keep their s t r ~ e t s  and sidewalks free from dangerous defects therein 
for the safety of those entitled to use them, and are  responsible in 
damages to those who may be injured, when such damages a re  the 
proximate cause, and the municipalities have had sufficient previous 
notice thereof, either actual or implied from i ts  neglect of its duty of 
supervision, for such length of time a s  should have put them upon 
sufficient notice to repair in time or to guard against the injury, or 
to be reasonably inferred by the jury from the facts in evidence. 
Ibid. 

20. j.ame-&vid~%ct-Queuiionu jor >ur.y-TI-iuia.-%%e~-e i'here is eviileiii-i- 
that  a municipal corporation for several months had permitted its 
water meter box to become dangerous to pedestrians on its sidewalk, 
had had the meter read by its employee once each month, the last 
time being about five days before the injury for which damages are  
demanded in the action; that the top of the box was several inches 
below the grade of the sidewalk, and not discernible for the grass and 
leaves: Held, sufficient upon the issue of the defendant's actionable 
negligence; and a s  to whether i t  had, or should have had by proper 
supervision, notice sufficient for it to have remedied the defect and 
avoided the injury. Ibid. 

MUNICIPAL ORDINANCES. See Negligence, 9. 

MURDER. See Homicide, 1, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14; Trials, 2, 3; 
Criminal Law, 4. 

NAVIGABLE WATERS. See Navigation, 1. 

NAVIGATION. 
Navigation-Navigable Waters-Fishing-Nets-Negligence-Instructions 

-Appeal and Error.-While vessels operating in pursuance of their 
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NAVIGATION-Continued. 
trade have paramount right over fish nets set in the lane of naviga- 
tion where the rights conflict. yet where both can be freely and fairly 
enjoyed, the right of navigation does not permit a trespass upon and 
injury to the fishing, and where the evidence is conflicting, the ques- 
tion of negligence depends upon whether, by the exercise of ordinary 
care, the vessel ought to have seen the nets of the plaintiff in time 
to have avoided striking them and causing the damages complained 
of in the action: and a refusal of a prayer for instruction to this 
effect ii: reversible error. Xfg. Co. c. Xfg. Po., 69. 

NEGLECT. See Judgments, 13. 

NEGLIGENCE. See Appeal and Error, 23. 38;  Evidence, 17;  Damages, 1 ;  
Explosives, 1, 2 ; Contracts, 18;  Ilunicipal Corporations, 18, 19 ; Issues, 
2 ;  Criminal Law. 6, 7, 9, 10, 11 ; Carriers of Goods, 2 ;  Instructions, 7 ;  
Employer and Employee, 1, 2, 4, 6, 8, 9, 10, 11, 12, 14, 16;  Fires, 1 ;  
Navigation, 1 ; Railroads, 1, 2, 6, 7, 8, 10, 11, 14, 15. 

1. Neyligmcc- Issues- Pleadi?zgs- Evidence- Fires-Damages.-An an- 
swer to an issue, mas "the plaintiff's land burned over by the negli- 
gence of the defendant, as  alleged in the complaint?' refers to  the 
negligence alleged and not to the number of acres of the plaintiff that 
were damaged. 3lcRae v.  R. R., 223. 

2. Segligencc- Evide?zce- Railroads- Fires-Sparks from Locomotice- 
Tonsuit-Trials.-In an action against a railroad company to recover 
damages for setting fire to plaintiff's house by sparks from its loco- 
motive, in bright daylight, evidence tending to show that eight or 
nine minutes after the passing of defendant's locomotive fire caught 
on the roof of plaintiff's house nearest the defendant's track, midway 
between the kitchen chimney and flue, the wind carrying large quan- 
tities of smoke from the locomotive drawing a heavy train, which was 
exhausting heavily, towards the plaintiff's house, and that  the fires 
in plaintiff's chimney and stoves had died down early in the day, is 
sufficient upon the defendant's actionable negligence to take the case 
to the jury, and to deny defendant's motion to nonsuit; and testimony 
of witness that he had seen the smoke, but no sparks coming from 
the locomotive, a t  the time, does not exclude the inference by the 
jury that  the locomotive was throwing them out with the exhaust. 
Deppe v.  R. R., 152 N. S., 79, cited and  applied. Reid v. R. R., 511. 

3. Same-Instructions.-Held, the evidence in this action to recover of 
defendant railroad company damages caused the plaintiff for negli- 
gently setting fire to his house by sparks from its passing locomotive, 
did not justify the giving of defendant's requested instructions, that  
if "all the evidence were believed, the spark arrester was such a s  
was approved a t  the time, and the engine was being handled by 
competent and skillful operatives, in a skillful and competent man- 
ner." Ibid. 

4. Negligence-Negligence Per  Se-Municipal Cwporations-Cities and 
Towns-Ordinances-Evidence.-When a seller of gasoline, etc., has  
not complied with the requirements of a valid ordinance regulating 
such matters, in failing to get a license for the conduct of such 
business, and damages are  directly caused thereby, without con- 
tributory fault, in  setting fire to property of a n  adjacent owner, the 
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NEGLIGENCE-Continued. 
violation of the ordinance is  negligence per se, and whether i t  was 
the proximate cause of the injury resulting therefrom is a question 
of fact for the jury. As to  whether the maintenance of such condi- 
tions is either a public or a private nuisance, Quaere? Stone v. 
Texas Co., 546. 

5. Same-Evidence-Questiorts for Juru-Courts-Res Ipsa Loquitur.- 
Where the defendant has stored in its warehouse tanks containing 
large quantities of gasoline for sale or distribution among its cus- 
tomers in  a city, and maintains, without a watchman, its equipment 
in violation of a city ordinance, and there is evidence tending to show 
that  a stream of gasoline, enveloped by a highly explosive vapor, 
flowed from the warehouse wherein the gasoline was stored towards 
and under a railroad track adjoining its property, where trains were 
constantly passing, i t  is sufficient evidence as  to the negligence of 
the defendant to be submitted to the jury, in  an action for the de- 
struction by fire of a house of an adjacent owner of lands, upon the 
inference, which the jury could have drawn from the testimony, tha t '  
the damage to plaintiff's property was proximately caused by contact 
of live .sparks thrown out by the passing locomotives with the said 
stream of gasoline, or the carelessness in the use of matches or lighted 
cigars or cigarettes by pedestrians and others; and that  there was 
evidence from which the jury could find that the defendant's negli- 
gence, in  allowing the gasoline to escape from i ts  premises, was the 
proximate cause of the explosion and the injury. The doctrine of 
res ipsa loquitur is explained and applied. Ibid. 

6. Same-Nonsuit-Rebuttal Euidmce.-Where the plaintiff's evidence 
tends to show that  the defendant maintained, in violation of a city 
ordinance, a large supply station for the sale and distribution of 
gasoline in such manner a s  t o  be a menace to adjacent lands, and 
likely to be ignited by locomotives frequently passing on tracks near 
thereto, or by the careless use of fire by passersby, and that he has 
been damaged t ~ y  the nre, ana  tne aefenaanr; ouers no evidence in 
rebuttal, the refusal of the defendant to explain, is  a relevant and 
competent circumstance against i t  ; and, upon the whole evidence, the 
refusal of a motion to nonsuit was proper. Ibid. 

7. Negligence-ExpZosives-Gasoline-Eviden~e-Nonsuit-Evidence that 
the defendant maintained 'a distributing plant containing large quan- 
ties of gasoline in tanks for its customers in a city a t  a street corner, 
without a watchman, and in violation of an ordinance, and that  
railroad tracks were located on one of these streets on which locomo- 
tives or trains passed frequently, and that  a stream of gasoline was 
seen flowing from the defendant's warehouse under the railroad track 
shortly before the passing of one of these trains, is sufficient as  fur- 
nishing a reasonable inference that either the explosion, causing 
damage to the plaintiff's adjacent or adjoining house, was a t  that  
time caused by fire from the locomotives, or the carelessness of 
passersby in the use of matches in lighting cigars or cigarettes, or 
otherwise; and a motion for judgment of nonsuit thereon is properly 
denied. Newton v. Texas Co., 561. 

8. S a m e P r o x i m a t e  Cause-Intervening Acts.-Where the defendant has 
been negligent in maintaining a plant for the storage of gasoline for 
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its customers in a city, under such  circumstance^ as  to sustain a 
verdict in the plaintiff's favor. the reasonable inference therein that 
the ignition of the gasoline was cawed either by fire from passing 
locomotives, or by the carelessness of passersby in the use of fire, 
does not affect the continuing negligence of the defendant which 
produces the result. nor is the negligence of such persons attributable 
to the plaintiff, nor does i t  relieve the defendant of liability as  a n  
independent or intervening cause. If defendant's negligence con- 
curred with that of another in causing the injury, defendant is liable. 
Ibid. 

9. Negligence-Municipal Orditla?~ces-E.cplosiaes-Gasoline.-TThile the 
municipal authorities may pass a valid ordinance for the protection 
of its property owners from fire, i t  does not protect a defendant in 
a civil action for damages from the effect of its violation in building 
and operating its plant, and the granting of a license, under the 
ordinance, for the maintenance of a large storage and distributing 
plant for the sale of gasoline, will not avoid liability on the part of 
the defendant violating the ordinance itself. Ibid. 

10. Negligence-E2plosives-E'videlzce-Res Ipsa Loquitur-Gasoline.-The 
doctrine of res ipsa loquitur applies where the evidence tends to show 
that  the defendant's storage ,plant for gasoline, in large quantities, 
was under the care and control of the defendant, and that under 
circumstances tending to show its negligence, an explosion occurred 
therein to the damage of the plaintiff's property, which, under ordi- 
nary circumstances, would not have happened. Ibid. 

11. Negligence--Joint Torts-SctionsJudgments-Concurrent Negligence 
-Third Person-Damages.-Where the joint and concurring negli- 
gence of two parties cause an injury to a third, and a recovery has 
been had of one of them in a n  action brought against both, the one 
paying the judgment has no right of action over, and may not recover 
of the other a proportionate part of the damages. Power Co. u. 
Mfg. Co. 597. 

12. Same-Electricitu-Wires-Insulation-Contributor Cause.-Where a 
company generating electricity has supplied its customers therewith 
over high voltage and deadly wires, transformed a t  the customer's 
plant, to wires of harmless voltage, except for the furnisher's negli- 
gence in not insulating its wires; and the user had made the place 
of danger accessible by elevating a railroad track for its use a t  i ts 
plant with the knowledge of the furnisher, the latter may not recover 
of the former its proportionate part of the damages paid under a 
judgment in an action against i t  alone, formerly brought by the 
administrator of a deceased eleven-year-old boy whose death it  has 
caused; and a motion as  of nonsuit upon evidence of this character 
should be granted. Ibid. 

13. Negligence-Actus Dei-Floods-Evidence-Trinls.-In the building of 
a dam and power house to generate electrical power on its own land 
and premises, the defendant is not responsible for damages caused 
to the plaintiff's land on the stream below, by a rainstorm or cloud- 
burst of magnitude theretofore unknown a t  the place, especially when 
it appears that the dam remained intact after the storm, and there 
was no negligence in its construction or in  other acts of the defend- 
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NEGLIGEKCE-Continued. 
ant relating thereto; and evidence of the extraordinary character of 
the storm war: competent. Rector v. Power Co., 622. 

14. Negligence- Railroads - Wrongful Death - Evidence - Questions fo r  
Jury-Trials.-In an action to recover for the wrongful death of the 
plaintiff's intestate, an employee of a lumber manufacturing company, 
against his employer, and also against a railroad company, there was 
evidence tending to show that the plaintiff, with others, was engaged 
in "pinching" a carload of lumber along the railroad track to a point 
where lumber was piled so near the track a s  likely to be torn down 
by contact with a passing train, and that without signal or warning, 
and under circumstances that should have made the employees on 
the defendant's railroad train aware of the intestate's danger, they 
backed upon the car upon which the plaintiff's intestate was a t  work, 
to carry i t  away, in such manner a s  to cause the pinch bar being 
used by the plaintiff to be driven against his throat, 'causing injury 
and death : Held, sufficient 'upon the issue of defendant railroad's 
actionable negligence to take the case to the jury. Tatham v. Mfg. 
Co., 627. 

15. Same-Enzployer and Employee-Master and Servant-Joint Torts- 
Nonsuit.-In an action for the wrongful death caused by the alleged 
negligence of the intestate's employer and a railroad company, there 
was evidence tending t o  show that  the foreman or boss of the em- 
ployer had full opportunity to be aware of the danger of the co- 
defendant's train a s  i t  approached to connect with and take away 
a car of lumber, on which the intestate was engaged, in "pinching" 
or moving it  upon the track to place it  in position for the purpose, 
and, when the intestate heard the train approaching he started t o  
desist, but was told by his foreman in charge of this work to keep 
a t  work, for the car "won't come on you," and in consequence the  
injury and resulting death was cause: Held, sufficient upon the issue 
of actionable negligence of the defendant employer ; and there also 
lwing w c h  rvir l rnr~ F I ~  to its codefendant. the railroad rompany it  
was sufficient to be submitted to the jury upon the question of their 
joint tort, and a motion a s  of nonsuit was properly denied. Ibid. 

16. Xegligence-Instructiolzs. Jordan v. Power Co., 664. 

NEGOTIABLE INSTRUMENTS. See Bills and Notes, 3, 4, 6, 8 ;  Husband 
and Wife, 1. 

NETS. See Navigation, 1. 

NEWSPAPERS. ~ee ' s ta tu tes ,  3 ; Courts, 16. 

NEW TRIALS. See Courts, 1. 
1. New Trials-Appeal nnd Error-Nonsuit-Opinion of Supreme Court- 

Verdict Directing-Evidence-Trials.-Where, on a former appeal 
from a judgment of nonsuit on the question of whether an employer 
had negligently failed to  furnish his employee a safe place to work, 
the Supreme Court following i ts  uniform ruling in considering only 
the evidence in plaintiff's favor, interpreted in  the light most favor- 
able to him, said the place in question could not, a s  a matter of law, 
be held a safe place, this expression does not justify a directed verdict 
on the appropriated issue on the new trial granted, where the fur ther  



NEW TRIALS-Cowti~~ucd. 
evidence is conflicting as  to whether the place was in fact a safe 
one under the principles of law applicable. Hassell v. Daniels, 37. 

2. 7Vw Trials-Appeal and Error-Auhstantial Injustice.-Mere errors on 
the trial that  have not worked substantial injustice to the appellant 
will not entitle him to a new trial. Kennedy c. Trust Co., 225. 

NONRESIDESTS. See Actions. 1 ;  Summons. I ;  Courts. 18;  Removal of 
Causes. 5 ;  Attachment, 5. 

SOXSUIT. See Employer and Employee. 1 2 ;  Evidence. 15:  Appeal and 
Error, 33. 

XOTES. See Bills and Notes. 1, 2. 6 ;  Husband and Wife. 1 ;  Mortgages, 8 ;  
Novation. 1 ;  Principal and Surety, 1, 2. 

SOTICE. See Arbitration, 1 ;  Bills and Notes. 2, 7 ;  Statutes, 3 ;  Carriers of 
Goods. 1: Judgments. 4 ;  Municipal Corparation.. 1, 12. 14, 15, 16, 1 9 ;  
Courts, 16;  Employer and Employee, 17. 

SOTICE TO SHOW CAUSE. See Courts, 5. 

XOVATIOK. 
So.catio?z-Principal and Surety--3fortgagea-Notes-Extensioiz of Time- 

Co?ltrrtcts-Dischnrgc.-The owner gare a chattel mortgage upon his 
property to E.. and afterwards sold the property to plaintiff, who 
agreed to assume the mortgage without the  consent of the mortgagee, 
and afterwards the plaintiff sold the property to one M., with whom 
the mortgagee E. entered into a written contract extending the time 
of payment of the mortgage debt, and to foreclose the mortgage then 
past due, upon certain conditions of payment, resulting in foreclosure: 
Held, the mortgagor and the plaintiff were discharged from their 
obligations under the mortgage by the agreement of the mortgagee 
with hf., whether regarded as  a novation or substitution of M. a s  a 
new paymaster, or whether they be considered as sureties. Hamilton 
z. Bmton, 79. 

OBJECTIONS AND EXCEPTIOXS. See Appeal and Error, 4, 7, 14, 15, 16, 
18, 19, 21, 23, 25, 29, 33, 34, 37, 42 ; Pleadings, 2 ; Trials, 1 ; Instructions, 11. 

OBSTRUCTIOKS. See Courts, 5 ; Railroads, 14. 

OFFICERS. See Appeal and Error, 35. 

OFFICIAL BONDS. 
Official Bonds-Deeds and Conveyances-Mortgages-Registratiom-Stat- 

utes-Purchasers-Bonds.-The mortgage or deed in trust permitted 
by Rev., 265, to be given in lieu of an official bond, is, a s  to proper 
registration, to be regarded a s  a mortgage, or deed in trust, and 
accordingly registered as  the law requires, construing the statute 
ctrictly, as  required; and its entry upon the records in the clerk's 
office as a bond, alone, without recording i t  in its proper place as  a 
mortgage, is insufficient to give notice to, or priority of lien, over a 
deed of a subsequent purchaser of the land. Hooper v. Power Co., 
651. 

53-180 
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OFFICERS. 
1. Officcrs-Public 0ffir.cr.y-I'rosce~~tiny dttornefj-12cmocul from Office 

--Criminal Lutc-lntetit-i('tnt~ctes.-The proceedings before the judge 
of the Superior Court to remove a prosecuting attorne2-. sheriff. police 
officer, or constal)le from offivo. C. S., 330% is of a civil nature for the 
protection of the public, and is not a criniinal proceeding against the 
officer. R.  ?;. IIamme, 654. 

2 ~nm~-I'~p~~tl~-f'o11~titllti0?l~l Lntc-E1jidence-.4dmi.~.~io?~s--Trinl b l ~  
,Turf/.-The l~rocecdings before the judm to remove a prosecuting 
attorney from office "for willful misconduct or maladministration in 
office," or on the other grounds stated in C S.. 3205. do not require 
an issue to I)c submitted to the jury. Upon the d~fendnnt 's  own 
:~dmissions in thi\ rase, and evidence, he is guilty of the offense 
rhargetl. which i\ sufficient to  remove him from office; such office 
iq not n property right untler the prorisions of the Cojlstitution of 
Sorth Carolina, Art. I. sec. 19. Ibid. 

3. Officers-I'ublic Offircrs-Ren?ocnl from Offiec-+Ytntfctes-l.:vide)~cc.- 
T1.c cviclcuce of :I l~rusecuting attorney in prpceedings before the 
judge to remove him from office. C. S., :3205, for misconduct, etc., is 
sufficient to sustain an order removing him when it  admits that lie 
attempted to induce, and did induce, a person to violate the statutes 
of our State in participating in acts made an offense for immorality. 
etc., whatever his intent may have been therein. Ibid. 

4. Same-Admissions-Petition to Remove from Office-Convietion.- 
When a prosecuting attorney has been removed upon his own testi- 
mony from his office in proceedings before the judge, C. s . ,  3205, he 
may not complain that  i t  was not in nccordance with the specifications 
alleged against him in the petition, but upon the specifications in his 
own evidence, a s  he could not have been taken by surprise, or well 
have asked for an amendment to the petition, permitted by this 
statute in proper instances. Ibid. 

OPINIOK. See Anneal and Error. 13:  Instructions, 5. 

OPTIOKS. See Contracts, 3, 5, 9. 10;  Mortgages, 10 

ORDER. See Clerks of Court, 1 ;  Courts. S. 81:  Appeal and Error. 1 :  Em- 
ployer and Employee, 6, 27; Costs, 2. 

ORDER NOTIFY. See Vendor and Purchaser, 2. 

ORDINANCES. See Negligence, 4 ; Explosives, " Municipal Corporations. 17. 

OUTLET. See Appeal and Error, 11. 

OWNERSHIP. See Courts, 18 ; Attachment, 4. 

PAROL. See Contracts, 6, 8, 12, 20; Trusts, 1 ;  Evidence, 2 ;  Waiver, 2. 

PARTIES. See Actions, 1; Removal of Causes, 1, 5;  Railroads, 13 ; Courts, 
14, 19; Municipal Corporations, 16; Judgments, 15 ; Corporations, 3 ;  
Contracts, 16. 

1. Parties-Misjoinder-Pleadings-Motions-Arrest of Judgments.-Ob- 
jection to a defect or misjoinder of parties to the action must be 
made by demurrer when such appears on the face of the pleadings, 
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or they will he deemed as  waived; and when such defect does not so 
appear, by petition or answer, and a motion in arrest of judgment on 
these grounds will be orerrnled. Lanier u. Pullman Co., 406. 

2. Parties4udgvlc'~zts-Cotzsevzt-Vendor and Purchaser.-Where, under 
a valid consent judgment, the wife and children of the plaintiff have 
an estate in a part of the husband's lands, they are  not parties neces- 
sary to the determination of his action to compel his vendee to accept 
his deeds to  lands, including those affected by the consent judgment. 
Morris v. Patterson, 485. 

3. Parties-Railroads-Gouernment Control-Director General of Rail- 
roads.-Under the Federal Control Act the Director General of Rail- 
roads is, in effect, a receiver, and an action will therefore lie against 
him as  such for damages for the actionable negligence of an employee 
of a railroad under Government control, and the railroad company 
is  also properly joined a s  a party defendant. Vann v. R. R., 659. 

PARTNERSHIP. See Appeal and Error, 1 ;  Removal of Causes, 5, '7. 

PAYMER'T. See Bills and Notes, 8 ;  Estates, 5 ;  Principal and Surety. 1, 4. 

PEDESTRIANS. See Railroads, 2. 

P E R  CAPITA. See Wills, 12, 35. 

PERFORMANCE. See Statute of Frauds, 3. 

PERJURY. See Subornation of Witnesses, 1, 2, 3, 4. 

PERSONALTY. See Wills, 11. 

PETITION. See Removal of Causes, 3. 

PHYSICIANS. See Wills 10 ; Contracts, 19 ; Employer and Employee, 16, 19. 

PLATS. See Deeds and Conveyances, 4, 9. 

PLEADINGS. See Contracts, 15 ; Trials, 1 ; Wills, 34. 
1. Pleadings-Coz~nterclaims-Torts-Contracts-Statutes.-In an action 

by the principal against his agent for conversion or embezzlement the 
defendant may not set up as  a counterclaim a breach by the plaintiff 
of his contract to assume an indebtedness of the defendant, the action 
arising in tort and the counterclaim on contract. Rev., 481. Hdm- 
ilton w. Benton, 79. 

2. Pleadings-h70nsuit-Appeal an& Error-Objections and Exceptions- 
Final Judgment.-Ekception to the refusal of the trial judge to grant 
a motion for judgment of nonsuit upon the pleadings should be noted, 
and appeal taken from the final judgment. Duffy w. Hartsfield, 151. 

3. Pleadings-Amendments-Courts-Wills-Caveat-Devisawit Vel Now- 
Limitation of Actions.-It is  within the sound discretion of the trial 
judge to permit amendments to  the pleadings so as  to set up the 
plea of the statute of limitations to the caveat of a will. I n  r e  
Hinton, 207. 

4. plead&ngs-  on tracts to Convey Lands-Mistake-~raud-~~uity.-fie 
defense to an action to enforce specific performance of a contract to 



836 INDEX. 

convey land, that  there was a mistake made therein, or that  the 
plaintiff had fraudulently and materially changed it ,  is an equitable 
one, and i t  is necessary to be pleaded in order to be shown by the 
evidence. Goodman v. Robbins, 239. 

5. Pleadings-Examination of Party-Statutes-3fotiolzs.-In order to  ex- 
amine the opposite party to an action to obtain evidence upon which 
to prepare a pleading, i t  must be properly made to apear that  the 
evidence sought is  necessary to be thus obtained; and where the  
grounds of action are  fully set out in the complaint, the order t o  
examine should not be granted; the remedy, in proper instances, being 
by motion to make the allegations more specific, or for a bill of par- 
ticulars, especially when the defendant seeks no affirmative relief. 
Rev., 866; C. S., 901, 902. Jones v. Guano Co., 319. 

PLEAS. See Judgments, 20; Criminal Law, 13; Subornation of Perjury, 4. 

POLICIES. See Insurance, Life, 1, 3, 4 ;  Employer and Employee, 7. 

PONDS. See Deeds and Conveyances, 7. 

POWERS. See Mortgages, 2, 3, 5;  Wills, 13, 23; War, 1, 2, 3. 

POWERS OF SALE. See Wills, 8, 21, 29, 34. 

PRESUMPTIONS. See Appeal and Error, 1 ;  Intoxicating Liquors, 4 ;  Con- 
tracts, 1 ; Deeds and Conveyances, 5 ;  Mortgages, 2 ;  Wills, 7, 25; Mort- 
gages, 11. 

PRINCIPAL AND AGENT. See Contracts, 8 ;  Carriers of Passengers, 1 ;  
Employer and Employee, 11 ; Summons, 1 ; Waiver, 1 ; Taxation, 1. 

1. Principal and Agent-Vendor and Purchaser-Fertilizer-Commissions 
-Estimates-Sales.-A sale of fertilizer upon commission, where- 
under the agent was to obtain estimated amounts from the purchasers, 
sales to be approved by the principal, shipped out direct to the pur- 
c h d a a ~ a  ~ L c u  i l ~ a y  atu i  iu  i iuei~ u ~ d e ~ a ,  a d  Lila cum~uissiuus ware ciue 
only when the fertilizers had been paid for, does not entitle the agent 
to commissions on fertilizers on the estimates furnished, but only on 
such for which the orders were given and paid for by the purchasers. 
Swift v. Produce Go., 27. 

2. Principal and Agent-Commissions-Vendor and Purchaser-Fertilizer 
-Wastage-Damages.-When fertilizers are  consigned to the selling 
agent, to be sold upon commission, title retained by the vendor, and 
the agent to render a statement to him a t  designated time, and return 
the unsold part of the consignment, the agent cannot recover fo r  
wastage by reason of the sacks not having been properly sewed, when 
i t  established that  the agent had been paid his commissions in  full. 
Ibid. 

3. Principal and Agent-Vendor and Purchaser-Contracts-Wastage- 
Fertilizer.-A selling agent of fertilizer, upon commission, may not 
recover for wastage by reason of insecurely sewed sacks, when he  
has not complied with a stipulation in his contract providing that 
"all claims of whatsoever nature must be made within ten days of 
the receipt of the fertilizer, or they will not be recognized," and had 
not paid the vendees for any shortage by reason of such waste. Ibid. 
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PRINCIPAL ASD SURETY. See Sovation, 1; Actions. 3. 
1. Principal and Bt~retfj-Payment-Bills and ATotes-A7otcs-3Iortgages- 

Evidence-Husband and Wife.-When money is loaned to the husband 
for the prosecution of his lmsiness. secured by a chattel mortgage 
on his own property, and the rrife appears on the note a s  a joint 
maker, and the note is further secured by a mortgage on their lands 
held in entireties: Held. a payment of the note by the proceeds of 
an agreed sale of the personal property of the husband. also dis- 
charges the mortgage on the realty. and the liability of the wife as  
surety on the note; and as  between the original parties i t  may be 
shown that the wife signed as  suretp and not as  a joint maker thereof. 
Kcmedy v. Trust Go., 225. 

2. Principal and Surety-Bills and Notes-3Totes-Ez-idenee.-A wife sign- 
ing a note with her husband for a loan made to him personally by 
a bank may show, as  between the original parties, that she signed 
as  surety, and this principle applies to an attorney or agent of the 
paxee, who, fully aware of the transaction, voluntarily paid the note 
and claims the equity of subrogation to the rights of the payee. Ibid. 

3. Principal and Surety-Equity-Exoneration-Bills a?td Xotes.-Where 
the wife is surety on her husband's note, secured by a chattel mort- 
gage on his property, and also by mortgage on lands held by them 
both in entireties, evidence of the value of the chattels covered by the 
mortgage, privately sold, under an agreement with the mortgagee, 
tha t  the proceeds should satisfy his debt. is admissible upon the 
question of exoneration of the surety, and the mortgagee having 
received the proceeds of the sale or the benefit thereof. Ibid. 

4. Principal and Surety- Judgments- Paymen- Assignment- Trusts- 
Trustees-Liens.-A surety defendant in a judgment with the prin- 
cipal according to principles heretofore obtaining in North Carolina, 
without the aid of statute, in order to preserve the judgment lien and 
enforce i t  for his reimbursement, is required to have it  assigned to 
some third person for his benefit, and, in case of collateral security, 
he is  in such instances also entitled to the full equitable doctrine of 
subrogation; but if he pays the judgment debt on which he is  himself 
bound, without having it  assigned, a s  indicated, he then hecomes the 
simple contract creditor of his principal. Daljie v. Sprinkle, 580. 

5. Same-Statutes.-The Laws of 1919, ch. 194. gires the right or a 
surety against whom, with the principal debtor, a judgment has been 
obtained, the right, upon paying the judgment. to demand of the 
judgment creditor that the judgment be transferred to a trustee for 
his benefit, providing that the lien shall be kept alire for his benefit, 
and that the judgment debtor so refusing shall not thereafter be 
entitled to execution. Ibid. 

6. Same-Status Quo.-Under a proper interpretation of the relevant 
parts of ch. 194, Laws of 1919, it  is Held, that  the refusal of the 
judgment creditor to transfer the judgment to some third person to 
preserve the lien thereof for the benefit of surety, tendering payment 
of the same, means from his final refusal to do so, and not when the 
status of the parties remain the same, and the judgment creditor 
subsequently offers to, and stands willing to. assign the judgment, a s  
the statute requires. Ibid. 
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PRIXCIPAL AND SURETY-Continued. 
7. Principal and Surety-Iudemnity-Bonds-Be?zeficiaries-Acticms.-It 

is not required that the beneficiaries of indemnity contract should be 
named therein to recover thereon, rrhen such is provided for in the 
bond by express stipulation, or by fair and reasonable intendment, 
construing together the bond and the contract i t  is  intended to secure. 
Dixon v. Horne, 585. 

8. Same-Xechanic's Liens-Materialmen-Laborers-Contracts- bond 
against liability on a contract given for the erection of a house given 
to the owner, is for the faithful performance of the contractor's 
contract, and that he will satisfy and save the owner harmless against 
costs and damage by reason of his failure so to do ;  and the contract, 
among other things, stipulates that the contractor shall furnish labor, 
material, etc., a t  a named price, and give bond for the faithful per- 
formance of the contract: Held, i t  included the laborers on and 
furnishers of material used in the house, and they, though not parties 
to the contract, may recover against the surety on the bond to the 
extent of their lawful claims. I b i d .  

PRIVILEGE. See Libel and Slander, 3. 

PROBATE. See Wills, 6. 

PROBA4TE OFFICER. See Evidence, 13. 

PROCESS. See Judgments, 6 ;  Summons, 1. 2. 

PROCESSIONING. See Courts, 2, 4 :  Issues: 1 ;  Clerks of Courts, 1. 

PROFITS. See Contracts, 6 ; Waiver, 1. 

PROPERTY. See Officers, 2. 

PROSECUTIOIY. See Costs, 1. 

PROXIMATE CAUSE. See Railroads, 9 ;  Segligence, 8. 

PUBLICATIOS. See Municipal Corporations, 14, 15, 16;  Courts, 16. 

PUBLIC OFFICE. See Appeal and Error, 35. 

PUBLIC OFFICERS. See Officers, 1, 3. 

PULLMAS COMPAXIES. See Carriers of Passengers, 1. 

PUNCTUATION. See Wills, 26. 

PURCHASERS. See Judgments, 2, 4 ;  Wills, 9 ;  Municipal Corporations, 16; 
Estates, 13, 14;  Deeds and Conveyances, 9 ;  Contracts, 14, 16 ;  Official 
Bonds, 1. 

QUARANTINE. See Health, 1. 

QUESTIONS FOR JURY. See Evidence, 5, 14, 16 ;  Railroads, 7, 9, 15 ;  Negli- 
gence, 5, 14 ; Employer and Employee, 14 ;  Intoxicating Liquors, 2; Homi, 
cide, 6 ; Municipal Corporations, 20 ; Limitation of Actions, 3. 



RAI1,ROADS. See Carrieri of Goodu : Carriers of Passengeru ; Courts, S ; 
Fires. 1: War, 1. 3 ;  Negligence. 2 ;  Parties. 3. 

1. Railroads- Evide~?ec- Ser/l?gence- C) ou91)igs - Gatrs - Tvatcll man - 
Jlunicipal Assozt.-It is incumbent upon a railroad company to take 
such reasonable precautions as  are  necessary to the safety of travelers 
a t  a public crossing. and, upon the issue of neglirence. it  is competent 
to show that there were no automatic alarms or gates a t  the crossing 
in plaintiff's action to recover damages, caused by n collision of plain- 
tiff's automobile ~ r i t h  defendant's train. it being for the jury to 
determine the queqtion of whether the plaintiff's or the defendant's 
neeligence Fas the prosimate cause: and the assent of the municipal 
authorities that a natchman should be stationed a t  the cro~sing. who 
should gire warninr. is not conclusive upon the question. Dudley v. 
R. R.. 34. 

2. Railroads-Crossinqq-Collisions-S~ctotnobiles-Neglige~~ce-P~oxintate 
Cause-Superior Rights-Pedestr'int~s -The liability of the defendant, 
-*hose train had a collision with the plaintiff's automobile a t  a public 
crossing depends upon whether the plaintiff's or defendant'u neqii- 
gence mas the proximate came of the injury; and a prayer for 
instruction, tendered by the defendant. which eliminates this prin- 
ciple. makes it  the plaintiff's duty to recognize the prior right of the 
defendant to its roadnay, is properly refuued. The principle apply- 
ing to a trecpasser who was nerliqent after the defendant's engineer 
qhould hnl-e diucorered his condition, divtingz~ishcd Ihid 

3. RaiZroads-Judg)ne,,ts-Director Ge)leruI-Lessor and Leusce-Federal 
Rtat~ctes.-When the GOT-ernment. repreuented by the Director Gen- 
eral. is a party defendant m-ith a railroad company, under the Federal 
Control A d .  n judgment againut the Director General alone is not 
objectionable. the Gorernment being the lessee operating the railroad, 
and the railroad company the lessor, permittine adjustments of 
balances due under the Federal statute. and a judcment 'could be 
taken against either or both. Ih id .  

4. Railroads-Street Railwccys-Chnrters-AMunicipal Corporations-Cities 
and Towns-Enlarged Limit.+-Gozjernme~ttal Powers-Streets altd 
iSidrzca1ks.-The provisions of a charter granted by a municipality 
to a street railway company that i t  pave along and between its rails 
and turnouts. etc.. in the same manner and materials, etr., as  the 
municipality uhould uce improving its streets where the tracks 
run, applies to improreme~lts of streets in added territory by a n  
extension of the city limits, not alone under the conditions imposed 
by the charter, but also under the general exercise of the gorern- 
mental powers of the municipality. R. R. v. P w e r  Co.. 234. 

5. Same-Vorittg Trcrck.-Under a provision of a franchise given for a 
street railway by a municipal corporation that its tracks shall be 
located, wherever practicable. in the center of the street. and also 
under the general police or governmental powers generally exercised 
by the municipality, a city or incorporated town may lawfully require 
the railway company to remore a track i t  is operating on the side of 
a street near the sidewalk. to the center of the street. Ibid. 

6. Rai~roads-Crossings-Col1isions-Negligence-Ctrutor Negligence 
-Instructions-Appeal c~nd Error-Re~ersible Error.-Where, upon 
the trial of an action against a railroad company to recover damages 



for a personal injury sustained by one driring upon a railroad track 
at  a street crossing in x town. there is evidence tending to show that 
the riem of the plaintiff was obstructed by box cars the defendant 
had permitted to remain on spur or lateral tracks a t  the crossing; 
that the plaintiff knew of the frequent passing of trains a t  this place. 
and the train causing the injury approached without sounding its 
~vhistle or. ringing its bell, and the plaintiff was prevented from seeing 
the train approach hy the intervening box cars. or hearing it  by 
reason of the noise of the running engine of his automobile, and that  
he did not come to a full stop before going on the track, but. not 
hearing or seeing the train, he increased the speed of his automobile. 
and was immediately struck upon passing the end of a box car, which 
would not have happened had he stopped his machine to inrestigate: 
Held, an instruction to nnswer the issue a s  to contributory negligence 
in the negative, if the plaintiff looked and listened before entering 
upon the track, under the circumstances, without reference to the 
lam relating to his not stopping to ascertain the danger, is reversible 
error. Kim brouyh  v. Hives, 274. 

7 .  Railroads-Collisions-Negligmcc-Contributory A-cgligt*,~ce-Ct oss ings  
-"Stop, Look, Listenu-E~idmce-Questions for Jury.-While i t  is 
eridence of contributory negligence for the plaintiff to drive his auto- 
mobile upon the defendant's track a t  a public crossing without 
stopping, i t  may not be so held, as  a matter of law, when he slowly 
and cnnt iowly had approached the track, had looked and listened, 
and was prevented from seeing the coming train by growth that the 
defendant had permitted to  remain on its right of way, or from know- 
inr: that  the train Eas approaching because of the failure of defend- 
ant's employees to sound the whistle or ring the bell of the locomotive. 
Perry n. R. R.. 290. 

8. Railroads-Collisions-Sig~~als-Areglige?zce-Evidence.-It is the duty 
of the employees of a railroad company to give reasonable and timely 
notice of t h ~  uppvonch nf its tmin to I! gcb!!~: ~ r c s s i ~ g ,  h , ~  r i~g izg  
the bell or blowing the whistle of the locomotive, or doing both, when 
the circumstances demand it ,  and its negligence in  the failure to 
perform this duty may be shown upon the testimony of nearby mit- 
nesses to the effect that  they did not hear the whistle or the bell a t  
the timr of the injury. Ihid. 

9. Sanze-"Stop, Look, Listenn-Proximate Cause-Questions for Jury.- 
Upon evidence that the plaintiff did not stop on a public highway 
before entering on the defendant railroad company's right of way 
while driving an automobile, resulting in a collision with defendant's 
train, and that the plaintiff was prevented from seeing or hearing 
the approach of the train by the negligence of the defendant in failing 
to give warning by ringing its bell or blowing its whistle, and per- 
mitting growth to remain upon its right of wag, and that the plaintiff 
was carefully observant and slowly driving a t  the time of the colli- 
sion: Held, the question of proximate cause is presented upon the 
issue of contributory negligence. Ibid. 

10. Railroads- Negligence- Contributory Negligence - Crossings - "Stop, 
Look. Listenu-Signs.-A sign maintained by a railroad company a t  
its crossing with a public highway, for travelers thereon to "Stop, 



INDEX. 

RAILROADS-Continued. 
look, and listen," has no other legal effect than to call to their atten- 
tion the duty imposed upon them by law to esrrciw ordinary c:rre 
for their own safety. Ibid. 

11. Railroads- Fires- Negligence- Evidcncc-Issz~ea-Bt~rdctb of Proof- 
Rca Igsa Loquitur-Instr~cctions.-Where, in an action to recover 
damages of a railroad for the negligmce of the def~ndant  in l~urning 
over plaintiff's lands, there is evidence that the injury was caused 
by sparks from the defendant's pawing locomotive which started the 
conflagration, a prima facie case is  established under the doctrine of 
res ipka loqxitur, and the hnrden of the issue remains with the plain- 
tiff, the prima facie case being onIy sufficient evidcncc to carry the 
case to the jury and to sustain a verdict in the plaintiff's favor. An 
instruction to the jury which places upon the drfcndarit the hurden 
of satisfying the jury by a preponderance of the evidence that i t  was 
not negligent is error. I'agc v. Nfg. Co., 330. 

12. Name-Appeal and Error-Reversible Error.-It is  reversible error for 
the trial judge to instruct the jury, in effect, that  the hurden of the 
issue did not remain with the plaintiff, in his action against a railroad 
company for negligently setting out fire from its passing locomotive 
to the injury of his land, where applying the doctrine of res ipsa 
loquitur. Ibid. 

13. Railroads-Federal Control-Director GcncradIJarties.-The Federal 
act for the Government control of the railroads during the war 
specifically gives a right of action against the carrier without joining 
the Director General of Railroads (sec. 10) ; and objection that a n  
action sounding in tort against a railroad company is fatally defective 
in not making the Director General a necessary party, is untenable. 
Semble, the question as  to whether he should be made a formal party 
is  not a practical one in this case. Lanier v. Pullman Co., 407. 

14. Railroads- Negligence- Contr ibutor~ Negligence- 0 bstructed View- 
Smoke-Matters of Law-Courts-Trials-Obstruction.-Upon the 
evidence of plaintiff, a boy 15 or 16 years of age, in his action against 
a railroad company, that after waiting a t  the end of a string of 
box cars on a lateral spur track to two main-line tracks of the 
defendant, for the passage of a freight train on one of the main lines, 
which threw out great quantities of smoke and cinders in  passing, 
and while enveloped in smoke so he could not see, he attempted to 
cross the tracks and was immediately struck and injured by another 
train going in an opposite direction from the train throwing out the 
smoke, on the other main-line track, when he knew that defendant's 
trains were constantly running there: Held, the plaintiff, in going, 
a s  if blindfolded, upon the track, under the circumstances, was guilty 
of contributory negligence, the proximate cause of the injury, irre- 
spective of whether the defendant's engineer, on the train which 
caused the injury, rang the bell or sounded the whistle as  his train 
approached. Lee u. R. R., 413. 

15. Railroads- Evidence- Negligence- Contributory Negligence-Trials- 
Questions for  Jury-3Taster and Bcrvant-Employer and Employee.- 
Evidence that an employee of a railroad company, in the performance 
of his duties, and obeying the order of i ts  foreman, left a place of 
safety on i ts  train, provided for his return from work, boarded the 
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train as  it  was leaving, and was prevented from entering a car on the 
train because of its narrow door and crowded condition; and while 
thus being compelled to ride on its running board was struck and 
injured after going about three hundred yards, by a switch post 
placed about eighteen inches therefrom, and ~vhen the speed of the 
train had reached twenty miles an hour, and that  in starting no 
whistle was blown or bell rung, is sufficient evidence of the defend- 
a n t ' ~ .  actionable negligence, and also of the plaintiff's contributory 
negligence in not doing what was required of him to reach a place 
of safety or avoid striking the switch post, within the stated space, 
to take the case to the jury on both of these issueq. Hill v. R. R., 490. 

RATES. See Corporation Commission, 1. 

RATIFICATIOS. See Fraud. 1 ; Judgments, 14. 

REBUTTAL. See Contracts, 12. 

RECEIVERS. See Corporations, 3. 

RECORDARI. See Courts, 22. 

RECORDERS' COURTS. See Judgments, 21. 

RECORDS. See Appeal and Error, 4, 7, 24, 41. 

REFERESCE. See Appeal and Error, 19, 20, 21, 22. 

REFORMATIOS. See Deeds and Conveyances, 10 ; Judgments. 7 .  

REGISTRATIOK. See Elections, 4 ; Official Bonds, 1. 

RELEASE. See Contracts, 18. 

REMAINDER. See Estates, 7 ;  Wills, 8, 21. 

REMEDY. See Constitutional Law, 17. 

REMOVAL OF CAUSES. See Executors and Administrators, 1. 
1. Removal of Causes-Transfer of Causes-CourtsJurisdiction-Mo- 

tions-New Parties.-Where a cause is removable, for improper 
venue, from the county in which i t  has been brought, and new parties 
defendant are  made a t  their own request, such new parties a r e  not 
prejudiced by the delay of the original defendant to take timely steps 
to remove the cause to the proper county, when they act promptly and 
within the time allowed by law. Lumber Co. v. Lumber Co., 13. 

2. Removal of Causes-Mandamus.-Proceedings for the issuance of the 
writ of mandamus in a State court is not a suit of a civil nature a t  
law or in equity such a s  can be removed from the State to  the Federal 
Court under the Federal Removal Acts. Public Service Co. v. Power 
Co., 335. 

3. Removal of Causes-Mandamus-Petition.-Where proceedings upon 
petition for a mandamus a re  sought to be removed to the Federal 
Courts under the Federal statute, the allegations of the petition for 
the writ must be taken a s  true. Zbid. 
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REMOVAL O F  CAUSES-Continued. 
4. Removal of Causes-ilfandamue-Public-Swvice Corporations-Corpo- 

rations- Statutes- Injunction- Mamdatorg Injunctions. - Where a 
public-service corporation denies its customer the present right to i t s  
services of a continuous nature, and declares it  will only do so for a 
specified time a s  an accommodation, upon a petition to remove the 
cause to the Federal Courts, under the Federal statutes: Held, t h e  
remedy is by mandamus, Pell's Revisal, secs. 822-824, and, when 
sought, the cause is  not removable upon the theory that in fact i t  
was a proceeding for a mandatory injunction. Ibid. 

5. Removal of Causes-Federal Statutes-Partnership-Corporations- 
Parties-No?aresidm~ts-Diversity of Citizenship-Torts-Contracts- 
Breach.-Where one of the plaintiffs to a suit is a nonresident, a s  
also the defendants, i t  may not be removed to the Federal Court by 
the defendants on the ground of diversity of citizenship; and this 
applies when the action is  for damages for breach of contract, brought 
by several members of a partnership,, who form an incorporated com- 
pany after the occurrence of the breach of contract sued on. Motors 
Co. u. Motors Co., 619. 

6. Same-Courts-Jurisdictio.n.-Upon a motion to remove a cause from 
the State to the Federal Court, on the ground of diversity of citizen- 
ship, where i t  appears that the defendants were nonresidents, and 
the plaintiffs were a partnership, with one of its members a nonresi- 
dent, and the action is for breach of contract, the mere fact that one 
of the plaintiffs signed the contract as  "president" does not preclude 
the State court from inquiring into the fact of incorporation, and 
retaining the cause for a determination of this question. Ibid. 

7. Removal of Causes-Federal Statutes-Partnership-Corporations- 
Diversity of Citixmship-Courts--Jurisdiction.-A partnership, by 
holding itself out a s  a corporation, does not thereby convert itself into 
one, and on petition to  remove the cause to the Federal Court, for 
diversity of citizenship, wherein this question arises, the question of 
the plaintiff's fraud in making a misjoinder of parties to retain the  
jurisdiction of the State court, is  one for the determination of t h e  
State court, and the cause is no€ a t  cnce removable to the Federal 
Court a s  a matter of the defendant's right under the Federal lam. 
Ihid.' 

RENTS AND PROFITS. See Statute of Frauds, 3. 

R E S  GESTAE. See Evidence, 13 ; Employer and Employee, 19 ; Homicide, 8. 

RES IPSA LOQUITUR. See Railroads, 11;  Negligence, 5, 10. 

RESTRAINT ON ALIENATION. See Wills, 23. 

REVISAL. (See Consolidated Statutes.) 

59. (Laws 1919.) The change of the rule of evidence permitting dying 
declarations in evidence in actions for the wrongful or negligent 
death is.valid. Tatham 9. Mfg. Co., 627. 

265. Mortgage or deed in trust given in lieu of official bond must be regis- 
tered a s  other like instruments, to be good as  to purchasers, etc., 
who have registered them. Hooper u. Power Co., 651. 
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274. Has no application to judgments irregularly entered. Gough v. Bell, 
268. 

367. This section extending the time for commencing action in certain 
instances does not apply to the period in which the insurer is 
required to bring action to invalidate a noncontestable policy of 
life insurance after the death of insured and beneficiary is alive. 
Hardg v. Ins. Go., 180. 

389. Prior to 1891, title to a street would ripen by sufficient adverse posses- 
sion in favor of a citizen against a municipal corporation. Lum- 
berton v. Branch, 249. 

408. Amended by statute, 1913. Wife may maintain action as  for assault 
against her husband for forcing her and giving her venereal dis- 
ease. Crozcell v. Crowell, 516. 

419. Suit t o  set aside deed in trust or to  establish prior lien should be 
brought in the county in  which the land is situated. Lumber Go. 
c. Lumber Co., 12. 

423-424. Suit to set aside deed of trust not brought where land is situated 
may be transferred there. Ibid. 

423-424. These sections do not apply to the courts taking jurisdiction of 
transitory causes of action. McGovern v. R. R., 219. 

424. The Federal statute relating to suits by and against carriers under 
Government control a s  a war  measure does not interfere with our 
State statute as to venue. Hill u. R. R., 428. 

481. The principal's action for conversion or embezzlement against his 
agent sounds in tort, and the latter may not set up in defense a 
counterclaim for damages for breach of contract. Hamilton u. 
Benton, 79. 

507. Courts hare  full power within the statute to allow amendments to 
process and pleadings, correct misnomers, and insert other relevant 
matters. Barnard v. Druo Co.. 436. 

531. Where the controversy is  reduced to one unmistakable fact, objection 
to the charge that the judge did not state in  a plain and concise 
manner the evidence and explain the law is  untenable. S .  v. WiL  
lough by, 676. 

535. Upon trial for murder, when there is  evidence of the less offense, a 
charge which does not give the respective positions or instruct a s  
to what constitutes each of them is erroneous. S. v. Brvant, 690. 

535. Narrating related evidence in stating the contentions of the parties 
and esplaining to the jury their relevancy to the issues is not the 
expression of opinion by the trial judge. Newton .v. Teaas Co., 
561. 

536. In  this case the charge was clear and comprehensive, stated the posi- 
tion of the respective parties, and is not objectionable in not ex- 
plaining or declaring the law arising from the evidence. Tatham 
u. Mfg. Co., 628. 

590, 591, 554. Errors in the charge and the refusal to give special instruc- 
tions, when properly raised and appearing of record, a re  deemed 
excepted to without appellant's filing formal objections. Paul v. 
Burton, 45. 
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REVISAL-Continued. 
607. Appeal from order of justice of peace taxing prosecuting witness with 

costs, does not again put in  jeopardy the defendant in a criminal 
action, and is  allowable. S. v. Cole, 682. 

614. Upon the clerk's transferring a processioning proceeding to the Supe- 
rior Court for trial, without objection, a motion to remand for  
failure of defendant to raise a n  issue of title will be refused. 
Exum a. Chase, 95. 

728. Slander is  a n  injury to a person, and will sustain proceedings in  
attachment. l'isdale v. Eubunks, 153. 

803. Controversy submitted without action does not confer on the parties 
the right to propound interrogatories to  the court. Herring v. 
Herring, 165. 

817, 818. Injunction bond does not limit recovery to  amount of bond when 
injunction is  sought with malice and without probable cause, and 
when damages in  excess of amount of bond is sought, the plaintiff 
may elect to sue in independent action. Shwte v. Shute, 386. 

822, 824. The remedy to force a guasi-public corporation to perform i ts  
duty to supply plaintiff, and other users, without discrimination is  
by mandamus, and not removable to Federal Court on the theory 
i t  is  a mandatory injunction. Public Service Co. v. Power Co., 366. 

866. Order allowing examination of opposite party to prepare pleading 
should not be made if the pleading filed is  sufficiently explicit; t h e  
remedy, in proper instances, is  by motion to make it  more specific, 
or for bill of particulars. Jones v. Guano Co., 319. 

952. A void deed to the wife and a devise to her of her husband's lands 
does not put her to her election under the terms of her husband's 
will. Elmore v. Byrd, 120. 

1297. On appeal from justice's court taxing prosecutor with costs, the Supe- 
rior Court may inquire a s  to whether the prosecution was frivolous 
or malicious, or make such further findings, orders, and decrees 
as  the justice, of the case may require. S. v. Cole, 682. 

1297. To tax prosecuting witness with cost requires a finding that prosecu- 
tion was frivolous and malicious. Ibid. 

1419. The jurisdiction of justice's court in  actions to recover unliquidated 
damages not exceeding $200, claimed by contract, is not disturbed 
by elements of false warranty and deceit being involved, or upon 
the theory that  the jurisdiction does not exceed $50 in actions 
sounding in tort. Newel1 v. Barley, 432. 

1467. (Rule 2.) See reference to Revisal, sec. 507. 

1492. A writ of recordari to a justice's court is improvidently granted de- 
fendant when he has failed to perfect his appeal within the statu- 
tory time, and this is imputable to the party and not his attorney. 
Burgaim House v. Jefferson, 32. 

E500. A nonresident plaintiff may maintain an action here against an initial 
and nonresident connecting carrier, the cause being transitory. 
JlcGovern v. R. R., 219. 
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1565. In  actions for absolute divorce, it is only required that  residence be 
alleged in affidavit. Wil l iams v. TTilliams, 273. 

1566. Cnder this section, before amendment, in wife's action for divorce 
n m m s a ,  the judge may leave open counter allegations and award 
alimony, including attorney's fees. Hol?zis c. Ilerznis, 606. 

1567. Amended by laws of 1919, gives right to wife for subsistence pendente 
lzte, but not for attorney's fees. Allen c. Allen, 465. 

1581. Held,  under the facts of this case the testator's grandchildren took 
an estate directly from him. Goode v. Hcnrnc,  475. 

1590. Lands affected with a contingent interest and sold, the courts in  that  
county will afford complete relief against the purchaser, and the 
court co mero nzotu will dismiss an independent action brought in 
a different county. Craicford v. Allen, 245. 

1590. Lands affected with contingent interests may be sold under conditions 
existing in this case: life tenant entitled to net income during her 
l i fe ;  proceeds should be paid into clerk's office and reinvested in 
lands. Ex parte Rees ,  192. 

1631. The wife, who had executed a deed to land with her deceased hus- 
band, may testify, the grantee being alive, that  he had taken from 
her the deed. awaiting his performance of a condition before deliv- 
ery. and had had i t  recorded; and that  in  fact the deed had not 
been delivered to him. Reece v. Woods ,  631. 

1665-1657. I t  will be assumed on appeal that trial judge found sufficient 
facts to support his order allowing inspection and production of 
papers, nothing else appearing; and in this case, Held,  the affidavit 
was sufficient, under the circumstances, to support the order. 
Lwoy v. Saliba, 16. 

1656. Motion to compel a public-service corporation to furnish plaintiff with 
C ~ I L U ~ I I  C U I ~ L ~ B C I S  TO snow unlawrul discrimination is to discretion 
of trial judge, and not reviewable on appeal when not abused. 
R. R. v. Power Co., 422. 

1656. Where public-service cormrations hold themselves out to, and did 
sell electricity to other such corporations for resale, a motion for 
i t  to furnish contracts with others to show discrimination is for 
material matters relating to the issues involved. R. R. v. Power 
Co., 422. 

2105. The common-law principles that  make husband liable for his wife's 
tort still obtain unless modified by statute; and he is  now liable 
therefor when they a re  living together. Young v. N m s o m e ,  315. 

2107. A wife is not put to his election under the terms of her husband's will 
when the land conveyed to her by his deed is void. Elmare  v. 
Byrd, 120. 

2153. An instrument conforming to the negotiable instrument law does not 
affect a purchaser in due course for value with equities between 
the original parties, by a statement thereon of a n  executory con- 
tract, or of a warranty. Critcher z'. Ballard, 111. 
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2178, 2198, 2206, 2212. ,4 negotiable instrument, payable to order, must 

be properly endorsed to shut out equities and defenses existing 
between the origin51 l~arties. Critcher v. Ballrcrd. 111. 

2646. The negligence of the employer's vice principal causing damages with- 
out contributory fault of injured employee, falls without the rule 
of the fellow-servant act. Afidgett v. itffg. Co., 24. 

2916 ( 6 ) ,  2978. City authorities may not sell jail or municipal office build- 
ing without giving thirty days notice or approval of qualified 
roters. Carstarphen v. PIrnouth, 26. 

2956 (amended by-laws 19201. Advertisement of sale of municipal bonds 
is sufficient if made in newspaper of general circulation carrying 
financial matters as  a customary or established feature. Comrs. 
1;. I'rudden, 496. 

3127 ( 2 ) ,  3113 ( 2 ) .  Statutes must be strictly followed to make valid holo- 
graph will, with the intention of writer that i t  be deposited for 
safekeeping. I n  re Bennett, 5. 

3128, 3129. Judgment upon a will admitted to probate in common form. 
is conclusive evidence of its validity, until vacated on appeal or 
declared void by competent tribunal, unless some inherent defect 
appears upon the face of the proceedings. Edwards v. White, 55. 

3135. Repels the bar of the statute of limitations when careator to will 
remains under coverture. I n  r e  Hinton, 206. 

3145. After the death of both husband and wife, lands devised to the hus- 
band and by him conveyed, a re  subject to the claim of after-born 
children of the marriage. Houx v. Hand, 103. 

3271. Verdicts should be in the precise form required by statute, and specify 
in terms the degree of the crime of which the prisoner is convicted. 
S. v. Bryant, 690. 

3274. Section provides for trial de novo on appeal from justice's court in  
both criminal and civil actions. S. v. Cox, 682. 

3615, 3616. Subornation of perjury is a distinct offense from perjury, and 
triable independently. S. v.  Chambers, 706. 

RULES. See Wills. 26;  Carriers of Passengers, 2. 

RULES OF COURT. See Appeal and Error, 3, 30, 31, 36. 

RULE I N  SHELLEY'S CASE. See Deeds and Conveyances, 8 ;  Estates, 12. 

SAFE PLACE T O  WORK. See Employer and Employee, 3, 8, 10, 11, 12, 14. 

SALES. See Actions, 2 ; Mortgages, 1, 2, 3, 4, 5, 9 ; Contracts, 9, 14 ; Estates, 
4, 5, 6, 14 ;  Judgments, 2 ;  Municipal Corporations, 1,  12, 13, 14, 15 ;  
Principal and Agent, 1 ;  Wills, 11, 12;  Usury, 1 ; Statutes, 3 ;  Courts, 16. 

1. Sales- Mortgages- Void Foreclosure- Resale- Title.- Where, under 
the power of sale contained in a mortgage or deed in trust, the, pur- 
chaser is judicially ascertained to have acted for and a s  the agent 
of the mortgagee, he  and the mortgagee may again sell the land under 
the continuing power contained in the mortgage, without the order 
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of court to sell, and convey the title to the purchaser a t  the second 
sale. Harrison v. Daw, 21. 

2. Salrs-Auction-Suppressilzy Bids-Deeds and Co?weyances-Fraud.- 
The purpose and policy of a sale at  public auction is to obtain the 
worth of the property by free and fair competition among the bidders, 
arid where one, in violation of his principle and by agreement or 
words and conduct reasonably designed and calculated to effect the 
result. has succeeded in stifling competition and procuring the prop- 
erty a t  a lower price, he will not he allowed to hold his bargain, and 
the sale arid deed l~redicated upon it  will be set aside. S a s h  v. Hos- 
pital Co., 59. 

3. Sccme-Corporutio?~s-Pleadi~zgs-Demurrer.-The minority stockhold- 
ers of a corporation. after demand on and refusal by the corporation 
to do so, brought action in behalf of themselves and other share- 
holderc, etc.. to set aside a deed made to a purchaser of the lands 
sold a t  public auction under allegation that the purchaser had joined 
with others in a movement to purchase the property for the use of 
a hospital for the benefit of the public, and had secured a person of 
high standing and integrity in the community to bid for them up to 
a certain price : that after reaching that price the defendant privately 
instructed the designated bidder to bid to a higher price, and thinking 
he was doing 50 for the defendant and his associates, he did so, and 
the property was accordingly sold to him; that the defendant's asso- 
ciateq, and those attending the sale, understood that  the bidder mas 
acting under the agreement until after the sale; that the property 
brought a grossly inadequate price, to the loss of the shareholders of 
the corporation: Held, sufficient to set aside the purchaser's deed. 
and a demurrer to the complaint was had. Zbid. 

SAWDUST. See Deeds and Conveyances, 7. 

SATTMILLS. See Contracts, 1 ; Evidence, 2. 

SCHOOLS. See Elections, 1. 
1. Schooln-School Districts-Taxatio?z-Statutes-Electio?z.s-ppoa of 

Voters-Constitutio?zccl Law.-Under the  provisions of Consolidated 
Statutes, sec. 5626. the board of commissioners of a county may form 
special school-tax districts without regard to township lines, and 
provide for a levy of a tax, when submitted to and approved by a 
majority of the voters in accordance with the statute. Riddle v. 
Cumberland, 321. 

2. Same-Ballots.-Under a statute which sets out a form of ballot to 
be used a t  an election, the use of such form is directory and not 
mandatory, unless the statute so declares, this matter being within 
the discretionary power of the Legislature; and the forms prescribed 
by Consolidated Statutes, see. 5626, "for special tax" and "against 
special tax" in an election for the formation of a special school-tax 
district, will not render the election invalid when a free and fair 
opportunity has been afforded the voters therein to express their will 
a t  the poles, and from the order ralling the election and the notice 
thereof. and from the special facts and circumstances, i t  appears 
that the result of the election was in favor of the tax, though voted 
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for upon forms of ballots reading "for" or "against consolidated 
schools" of a certain territory within the township. Ibid. 

SERVICE. See Judgments, 6 ;  Summons, 1, 2. 

SLANDER. See Attachment, 2 ; Courts, 6 ;  Libel and Slander, 1. 

SOLDIERS. See Elections, 5. 

SOLDIERS' AND SAILORS' CIVIL RELIEF ACT. See Judgments, 5. 

SPECIAL APPEARANCE. See Courts, 6, 20. 

SPECIAL PRIVILEGES. See Constitutional Law, 13. 

SPECIFIC PERFORMANCE. See Contracts, 10 ; Statute of Frauds, 3 ; 
Estates, 10. 

SPIRITUOUS LIQUORS. See Intoxicating Liquors. 

STATUTES. See Courts, 2, 8 ;  Actions, 2 ;  Costs, 1 ;  Appeal and Error, 1, 6, 
7, 35; Criminal Law, 6 ;  Attachment, 2 ;  Instructions, 14; Bills and 
Notes, 3 ;  Constitutional Law, 1, 2, 5, 9, 12, 13, 16, 17; Controversy 
Without Action, 1 ;  Divorce, 1, 2, 3 ;  Election, 1 ;  Employer and Em- 
ployee, 1 ; Husband and Wife, 1, 2, 4 ;  Estates, 2, 4, 5, 6 ;  Officers, 1, 3 ;  
Insurance, Life, 4 ; Judgments, 1, 5, 8 ; Limitation of Actions 1 ; Munici- 
pal Corporations, 4, 14,  15; Subornation of Perjury, 2 ;  Pleadings, 1, 5;  
Criminal Law, 4 ; Railroads, 3 ; Mandamus, 2 ; Wills, 1, 9, 33 ; Schools, 
1 : Removal of Causes, 4 ;  Corporation Commission, 2 ;  Homicide, 3 ;  
War, 3 ; Evidence, 8, 10, 11 ; Official Bonds, 1 ; Injunction, 1 ; Intoxicat- 
ing Liquors, 7 ;  Courts, 16; Principal and Surety, 5 ;  Taxation, 1 ;  
Health, 1. 

1. Statutes - Subsequent Statutes - Legislative Powers - Constitutional 
Law.-A legislative enactment cannot control subsequent Legisla- 
tures upon the same subject when within the powers conferred by 
the Constitution. Komcgay v. Goldsboro, 442. 

2. Statutes -Related Statutes- General Statutes- Repugnancy- Ezcep- 
tiom-Legislative acts on the same subject are construed so as  to be 
reconcilable when this can be done by fair and reasonable intend- 
ment, and a special act will control in its intent a general law, and 
held to be an exception when necessarily repugnant thereto. Ibid. 

3. Statutes-Interpretation-Muwicipal BonadSales-NoticeNewspapers 
-Impossibilities.-A statutory requirement, in this case providing 
that the notice of the sale of municipal bonds shall be made by pub- 
lication in "financial paper or trade journal, published within" this 
State, will not be so construed as  to require an impossibility. Comrs. 
a. Prudden, 496. 

4. Statutes-DoubtfuZ Meaning-Courts-VaZidity-Licenses-Automobiles 
-Tazation.-It is  a rule of statutory construction that  the courts a re  
inclined against an interpretation that  will render a law of doubtful 
validity, and quaere, a s  to  the validity of a statute giving to a manu- 
facturer, or others, the exclusive privilege of selling any special make 
of automobiles after the same has been acquired and used by inde- 
pendent purchasers. S. v. Barber, 711. 

54-180 
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5. Sanle-Ame?zdmmts-Crimillal Law.-Construing ch. 90, sec. 72, Public 
Laws 1919, with the act subsequently passed a t  the Special Session 
of the same J ear, adding a provision for licensing second-hand dealers 
in automobiles when the manufacturer's tax of five hundred dollars 
ha% been paid and fixing the fee a t  fifty dollars, evidences the intent 
of the former law that taxing second-hand automobiles was not 
included in its provisions, though not applicable to the indictment 
in the present case, the alleged offense of selling a second-hand auto- 
mobile without the license having been committed before the passage 
of the amendment. Ibid. 

6. Statutes-l?nendn~ei~ts-Taxati0~?sLice~~se-~4utomobi1es.-Sectio1~ 85, 
ch. 90, Public Laws 1919, making i t  a misdemeanor for any one engag- 
ing in any business or practicing any profession for which a license 
is required by the act, by its express terms and accepted interpreta- 
tion applies only where a license is provided for in  other portions 
of the law, and not to the sale of second-hand automobiles, not 
included within the intent and meaning of sec. 72 of the same chapter. 
Ibid. 

STATUTE O F  FRAUDS. See Trusts, 1. 
1. Statute of Fraudu-Colztracts-Specific PerformanceSufficient Writ- 

ings-Accepted Checks-Deeds and Conveyances-Equity-Fraud.- 
Under a pnrol contract to sell a certain house and lot in a city, a 
check made to the seller in part payment of the purchase price 
thereof, with sufficient designation, and endorsed and collected by 
him, is a sufficient writing to enforce the performance of the contract 
within the intent and meaning of the statute of frauds, as  is also a 
formal deed to the land made and executed by the seller and placed 
by him in the hands of his attorney or agent, to be delivered to the 
purchaser upon his performing the conditions imposed upon him by 
his contract of purchase. Harper v. Battle, 375. 

3 Cinmlo-Pnllntornl P l i m i n . n n r o r o i n o - T T ' h o r n  m r : t : m n  : r  n..R-:A-+ te -. --,,." u-".-.".-" "-.".. """."".u. , , - - L L  . . & * * " A h  'U U U U I L I L Y L  L" 

enforce a contract to convey lands within the intent and meaning of 
the statute of frauds, a controversy between the parties as  to which 
one should pay the taxes for the preceding or current year, relates 
to the meaning of the contract, and not to its existence or validity. 
Ibid. 

3. Statute of Frauds-Contracts-Specific Performance-Equity-Time of 
Performance-Rents and Profits-Court's Discretion.-Where the 
jury has decided with the plaintiff in his suit to enforce specific per- 
formance of a contract to convey lands, and as  to the time agreed 
i t  should be effective, i t  is not within the discretion of the trial court 
to disallow the rents and profits to the plaintiff from that  date merely 
on account of some delay in demanding the deed, for he is entitled 
thereto as  a matter of right. Ibid.  

STENOGRAPHER'S NOTES. See Appeal and Error, 41. 

STREAMS. See Deeds and Conveyances, 7. 

STREETS A?!D SIDEWALKS. See Municipal Corporations, 3, 6, 7 ,  9, 10, 
18, 19;  Railroads, 4 ;  Deeds and Conveyances, 9. 
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STREET RAILWAYS. See Railroads, 4. 

SUBORNATION OF PERJURY. 
1. Subornation of Perjury-Po-jurfj-Evidence.-Upon a trial for suborna- 

tion of perjury of a witness who had testified falsely in behalf of the 
defendant's son in a criminal action, i t  is competent for the State to 
show the commission of the act of perjury on the trial of the criminal 
action against the defendant's son and the defendant's threats and 
coercion resulting in the perjury of the witness, and such facts and 
circumstances in evidence on the son's trial that will tend to show 
defendant's motive therein and to corroborate the State's witness in 
the present trial for subornation of perjury. S. v.  Chambers, 705. 

2. Subornation of Perjurv-Perjury-Trials-Statutes.-While suborna- 
tion of perjury is accessional in i ts  nature, i t  has been made a n  
offense separate and distinct from perjury, triable independently 
(Rev., 3615). and punishable a s  if the person committing the offense 
had himself committed the perjury. (Rev., 3616.) Ibid. 

3. Subornatiot~ of Perjurv-Definition-Perjury-Subornation of perjury 
is  where the accused has instigated or procured a person to testify 
knowingly, willfully, falsely, and corruptly, under oath administered 
by one lawfully qualified for the purpose, with the foreknowledge 
or belief that the testimony mould be thus falsely given. Ibid. 

4. Subornation of Perjury-Perjuru-Admissions-Burden of Proof-In- 
structions-Pleas-Confession and Avoidance.-Upon the trial of a n  
action for subornation of a witness on a general denial of guilt by the 
accused, an admission by him that the witness had been convicted 
of perjury by a court of competent jurisdiction, is not a n  admission 
by the accused that he had corruptly subserved him, and a charge 
by the court to the jury that the admission was in the nature of a 
plea of confession and avoidance places upon the accused the burden 
of showing he was not guilty of corruptly procuring the testimony, 
when the burden remains with the State throughout to show i t  
beyond a reasonable doubt, and the instruction is  reversible error. 
Ibid. 

SUBSTITUTION. See Contracts, 7. 

SUMMONS. See Judgments, 6 ;  Courts, 13. 
1. Summons-Process-Service-Nonresidents-Principal and Agent--Cor- 

poration8.-Under the principle that  valid service of summons can 
be made upon a nonresident, by service upon his agent here having 
charge or management of a branch of his principal's business requir- 
ing the exercise of his own judgment or discretion; i t  is held that  
service in this State, upon the agent of a nonresident furniture corpo- 
ration, who had discretionary power or judgment in purchasing furni- 
ture, is  valid in plaintiff's action to recover on a contract of sale of 
furniture made with the same person. Furniture Co. v. Furniture 
Co., 531. 

2. Summms-Service-Process-Clerks of Court-Courts-Findings-&- 
peal and Error-Actions.-Where the clerk of the court has  refused 
defendant's motion to dismiss plaintiff's action for divorce, made on 
the ground that  the summons had been issued less than ten days 
from the time set for its return, finding the fact to the contrary, which 
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SUMMONS-Continued. 
was affirmed by the trial judge on appeal, such findings are  not 
reviewable in the Supreme Court on appeal thereto, and the action 
of the lower court will be affirmed. Hmnis v. Hemis,  606. 

SUPERIOR COURTS. See Courts. 10, 14;  Appeal and Errqr, 17;  Costs, 2 ;  
Criminal Law, 5. 

SURVEYS See Trespass, 2. 
Surreys - AWagnefi~ Btedlc - Vartatton - Judgments - Bou?~daries.- To 

ascertain a dividing line between adjoining owners of land deter- 
mined by judgment in 1885. as running from a certain point west, 
i t  is necessary to take into consideration the variation of the magnetic 
needle, which, by common knowledge, is different in various parts of 
the world; and when the only evidence by expert surveyors is  that 
this variation in this locality is one degree for every twenty years, or 
the difference between due west then and now is north 88%, an in- 
struction that if the fact is so found by the jury upon the evidence 
to answer the iscue accordingly, is a correct one. McCourry v. 
McCou~ry, 508. 

SYNONYMOUS TERMS. See Wills, 22. 

TAXATION. See Elections, 2. 3 ; Schools, 1 ; Constitutional Law, 6 ; Statutes, 
4, 6. 

Taxation-Automobiles-Licmse-Pril~cipnl and Agent-Statutes.-Chap- 
ter 90, see. 72, Public Laws of 1919, requiring a license tax of five 
hundred dollars from manufacturers, or from corporations or persons 
offering for sale, etc., auto-vehicles in this State, authorizing such as  
have paid the tax to em1)loy an unlimited number of agents to  sell 
the machine designated in the license, upon a duplicate license issued 
with the agent's name therein on the payment of a fee of five dollars 
for each agent, was not intended to, and does not include a dealer 
in second-hand automobiles, but only contemplates the payment of 
the tax and the taking out of a license by the manufacturer, or in 
default thereof, by the dealer in new automobiles, with the right of 
the latter, in so doing, to appoint agents in the same manner and to 
the same extent as  the manufacturer was authorized upon the pay- 
ment of the five hundred dollar tax as provided by the statute. S. 
v. Barber, 711. 

TAXES. See Elections, 5. 

TENANTS IN COMMON. See Wills, 27. 

TENDER. See Mortgages, 8 ;  Elections, 5. 

THREATS. See Homicide, 11. 

TIMBER. See Contracts, 1 ;  Deeds and Conveyances, 1; Evidence, 2 ;  Es- 
tates, 8. 

TITLE. See Deeds and Conveyances, 12;  Issues, 1. 

TOOLS AND APPLIANCES. See Employer and Employee, 11. 

TORTS. See Pleadings, 1 ; Husband and Wife, 2 ; Carriers of Passengers, 1 ; 
Courts, 12;  Removal of Causes, 5 ;  Negligence, 11, 15. 
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TRAMROADS. See Fires, 1. 

TRANSFER OF CAUSES. See Removal of Causes, 1. 

TRANSFER TO TERM. See Clerks of Court, 1. 

TRESPASS. See Deeds and Conveyances, 6. 
1. Trespass-Estates-Life Estates-EvidenceNonsuit.-A tenant for 

life in possession of the lands may recover nominal damages for 
trespass thereon, and a motion for judgment as  of nonsuit upon the 
evidence is properly disallowed. Lee v. Lee, 86. 

2. Trespass-Evidence-A4dmissions-St~rve~Courts Supervision.-Held, 
under the admissions in this action of trespass, a certain portion of 
the land awarded to the defendant should be marked under the 
supervision of the court to avoid future litigation. Ibid. 

TRIALS. See Courts, 7 ; Railroads, 14, 15 ; Evidence, 6 ; Negligence, 2, 13, 14 ; 
Municipal Corporations, 11, 20; New Trials, 1 ;  Wills, 18; Employer 
and Employee, 12, 14; Intoxicating Liquor, 2 ; Homicide, 6 ;  Issues, 2 ;  
Subornation of Perjury, 2 ;  Limitation of Actions, 3. 

1. Trials-Issues-Pleadings-Appeal and Error-Objections and Excep- 
tions.-It is  reversible error for the trial judge to submit an issue to  
the jury not raised by the pleadings, over the objection of a party, 
when both parties insist upon the submission only of the issue they 
have raised; as  where the issue is  a s  to whether the defendant had 
breached a condition subsequent in  a conveyance of lumber growing 
upon the plaintiff's land by cutting or sawing timber near his fish 
pond, and thereby destroying the fish by the sawdust therefrom, and 
the issue submitted relates to a different cause created by statute 
applicable to the county alone, and not stated in the pleadings. 
Hinton v. Vinsolz, 393. 

2. Trials-Remarks of CounscLHomicide-Murder.-A remark by the 
solicitor when selecting a jury for trial for murder, that  he under- 
stood the defendant did not deny the killing, is not objectionable a s  
an improper one, when the sole defense was insanity. S. v. Ward, 
693. 

3. Trials- Homicide- Murder- Insanity- Drunkenness- Questions and 
Answers-Appeal and Error.-A question asked by the solicitor, on 
cross-examination on the trial for murder, defended on the plea of 
insanity, a s  to whether the defendant did not get into a high temper 
when drunk, is competent under evidence that he was drunk a t  the 
time of the homicide, and if otherwise, is not prejudicial when the 
witness has stated that he  had never appeared to be dangerous when 
drinking. Ibid. 

TRIAL. BY JURY. See Arbitration, 2 ; Officers, 2 ; Judgments, 19 ; Criminal 
Law, 5. 

TRUSTEE. See Mortgages, 3 ; Constitutional Law, 6 ; Principal and Surety, 
4. 

TRUSTS. See Mortgages, 5 ;  Judgments, 14, 16; Principal and Surety, 4 ;  
Wills, 34. 

Trusts-ParodDeeds and Conveyances-Statute of Frauds-Frauds.- 
A par01 trust cannot be established between the parties in  favor of 
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the grantor in a deed conveying an absolute fee-simple title to lands, 
nor can such deed be converted into a mortgage without allegation 
and proof that  a clause of defeasance or redemption was omitted 
therefrom by reason of ignorance, mistake, fraud, or undue influence. 
C. S., 938. Chilton u. Smith, 472. 

TRUSTS A N D  TRUSTEES. See Bills and Notes, 1. 

UNDUE ISFLUESCE. See IVills, 10, 16. 

USURY. 
Usury- Vunicipal Corporations- Bonds- Sales- Chattels.-Usury laws 

may be changed a t  the will of the Legislature, and an act authorizing 
municipalities in a certain county to sell bonds for less than par is 
not objectionable a s  being in conflict with a general law applicable 
to the State;  and especially so when the bonds in question have been 
sold to the hest adrantage to a purchaser. thus being dealt with as  a 
sale of a chattel. Kornegau v. Goldsboro, 442. 

VARIATIOS MAGNETIC NEEDLE. See Surveys, 1. 

VENDOR AKD PURCHASER. See Contracts, 8, 9 ; Evidence. 1 ; Instructions, 
1; Principal and Agent. 1. 2, 3 ;  Parties, 2. 

1. Vendor and Purchaser-Contracts-BreacLMeasure of Damages- 
Nominal Damages.-Where the purchaser of goods of a market value, 
wrongfully refuses to accept them according to his contract. under 
claim that  they were not up to grade, and the vendor could have 
reasonably sold them a t  the place and time of delivery for the con- 
tract price, or more, the vendor cac only recover nominal damages 
in his action, the measure of damages being the difference between 
the contract price and the market value a t  the time and place of 
delivery. Cherry v. Upton, 1. 

2. Vendor and Purchaser-"Order Notifyw-Title-Goods Destroyed-Con- 
tract-Breach-Recocerq.-Title to roods s h i n ~ e d  "order notify." bill 
of lading attached to draft,  remains in the shipper until the draft 
is paid. and when the shipment is lost in transit the seller cannot 
recover of the purchaser the purchase price thereof. Penniman u. 
Winder, 73. 

VENEREAL DISEASE. See Husband and Wife, 4. 

VENUE. See Actions, 1. 2 ;  War, 3 ;  Executors and Administrators, 1 

VERDICT. See Appeal and Error, 8 ; Criminal Law, 1, 4 ; Bills and Kotes, 8 ; 
Wills, 20 ; Courts, 9 ; Instructions, 12. 

1. Verdict-Motions-Verdict Set As ideCour t ' s  Discretion.-Motions to 
set aside a verdict as being against the weight of the evidence a re  
addressed to the discretion of the trial judge, and not reviewable 
on appeal unless it  is grossly abused. Lanier w. Pullman Co., 406. 

2. Verdicts- Special Verdicts- Findings- Inferences - Criminal Law - 
Judgments.--A special verdict on the trial of an action charging the 
defendant with violating the provisions of ch. 90, sec. 72, by engaging 
in the business of selling automobiles without a license, is  defective 
when i t  does not find that  the defendant was engaged "in the business 
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VERDICT-Continued. 
of selling the same in the State," and a conviction cannot be sustained 
thereon, under the principle that  such verdict must find. sufficient 
facts to permit of the conclusion of law upon which the judgment 
rests, and that the trial judge is  not permitted to find any fact, or 
inference of fact, necessary to the determination of the issue of guilt 
o$ innocence. S. v. Allen, 166 N. C., 267, cited and applied. S. v. 
Barber, 711. 

VERDICT DIRECTING. See Employer and Employee, 5 ; Instructions, 2,  12 ; 
New Trials, 1 ; Spirituous Liquors, 2. 

VERDICT SET ASIDE. See Wills, 5 ;  Verdict, 1. 

VICE PRINCIPAL. See Employer and Employee, 1, 6, 11. 

VOLSTEAD ACT. See Intoxicating Liquors, 5.  

VOTERS. See Elections, 2 ; Schools, 1. 

VOTES. See Coostitutional Law, 5. 

WAIVER. See Bills and Notes, 2 ; Courts, 4, 20 ; Wills, 14, 19. 
1. Waiver - Contracts - Writing - Expenditures for Improvements 0% 

Lands-Principal and Agent-Division of Profits.-Under a contract 
for the sale of lands for a present consideration paid by the sellers 
to the owner, with provision for a n  expenditure of a certain sum for 
improvement, to be increased on mutual agreement between the par- 
ties, in writing, the question of the waiver of the writer is one of 
personal privilege to be exercised by the owner, and to be shown a s  a 
matter of fact by the evidence, that  he intended to relinquish this 
right by words or by acts calculated to induce the seller to believe 
that  the owner had abandoned his right to require a written agree- 
ment a s  to  such increased expenditure. Allen v. Bank, 608. 

2. Same- Parol Agreements - Acts and Conduct- Consideratiom- Com- 
tracts.-A contract for the sale of land, after expressing a present 
consideration to be paid the owner, provided for an expenditure of 
$20,000 for improvements before a distribution of profits between the 
owner and his selling agents, and such further sum for development 
of the lands if agreed upon in writing. A par01 agreement was made 
a s  to a further and much larger expenditure for such improvements, 
to  the total amount of $204,000, with the knowledge and acquiescence 
of the owner: Held, a waiver by the owner of the requirement of a 
writing for the further expenditure, which must be paid before the 
distribution of the contemplated profits, allowing the owner to retain 
a s  a priority the sum of money paid him as  the consideration for  
making the original contract of sale. Zbid. 

3. Same-Executors and Administrators-Personut Representatives.-The 
waiver by the owner of lands, requiring a consent in writing, for 
improvements on the land by his selling agents, beyond a certain 
sum specified in the contract, is binding upon his executor, or personal 
representatives, after his death. Zbid. 

WAR. 
1. War-Railroads-Powers-State Government-National Government.- 

The authority, where war exists, to exercise all those extreme sov- 
ereign powers under the rule of war, recognized by the civilized 
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world, is vested in Congress by the Constitution of the United States, 
with all means, not prohibited, that are  appropriate to that end; and 
where it ,  legally exercised, comes in conflict with a State regulation, 
the power of the National Government is paramount. Hill v. R. R., 
428. 

2. Samecourts-Conflict of Powers.-It is  within the peculiar province 
of the courts to see that  the Federal and State Governments, in their 
original dual form, each exercise the powers and duties solely appor- 
tioned to it, so that the one will not interfere with the other where 
i t  is  supreme, and the courts, wherever possible, will adopt a rule 
of construction which will prevent conflict between National and 
State authority. Zbid. 

3. War-Railroads-Powers-Federal Government-State Government- 
Statutes-Venue-Orders of Director General.-The act of Congress 
placing common carriers under the control of the United States 
Government a s  a war measure, by providing that "actions a t  law or 
suits in equity may be brought by and against such carrier and judg- 
ments rendered as  now provided by law;  and in any action a t  law or 
suit in equity against the carrier no defense be made thereto upon the 
ground that the carrier is  an instrumentality or agency of the Federal 
Government," does not conflict with our State statute as  to venue in 
a civil action against the carrier, Rev., 424; and if the orders of the 
Director General, Nos. 18 and 18a, requiring all suits or actions 
against carriers to be brought in the county or  district of the plaintiff's 
residence are  not authorized by the act of Congress, they a re  void a s  
in contravention of the State law. I b X  

WARRANTIES. See Deeds and Conveyances, 3 ; Descent and Distribution, 1 ; 
Mortgages, 1. 

WASTAGE. See Principal and Agent, 2, 3. 

WATCHMAN. See Railroads, 1. 

WIDOW'S DISSENT. See Controversy Without Action, 2. 

WILLS. See Appeal and Error, 5 ;  Controversy Without Action, 2 ;  Landlord 
and Tenant, 1 ;  Estates, 1, 13, 14; Limitations of Actions, 1 ;  Plead- 
ings, 3. 

1. Wills -Holograph Wills -Letters- Statutes.- For a letter wholly 
written and signed by a deceased person to be construed as  his holo- 
graph will, the provisions of our statutes, Rev., 3113 (2 )  and 3127 
( 2 ) ,  must be scrupulously observed and followed in all essential 
respects and with substantial precision. I n  r e  B-ennett, 5. 

2. Same-Zntent to Make a Will.-A letter wholly written and signed 
by a deceased person, to operate as  his holograph will, must show his 
present intention to will his estate, or his purpose to dispose of i t  
after his death, and this intention must exist a t  the time of the 
writing; and an expression in the letter that  the writer wanted the 
addressee thereof to have everything he  had in the world, "and I 
will have it  fixed if I can have the chance," etc., only indicates the 
purpose of the writer to make a will in th'e future, in  favor of the 
addressee, to the effect stated, and the writing is  upon its face invalid 
as 8 holograph will. Zbid. 
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WILLS-Continued. 
3. Wills-Holograph Wills-Deposited for Safekeeping.-A letter written 

wholly by the testator, and signed by him, stating that he wanted 
the addressee to have all of his property, and that  he "would have 
it fixed if he had the chance," bears no evidence upon its face that 
the writer intended that i t  should be deposited with any one for safe- 
keeping, a s  required by our statutes, Rev., 3127 (2 ) ,  and without 
further evidence of a request that  i t  be kept, or preserved, or that  
i t  was other than any ordinary casual letter, i t  is insufficient in this 
respect a s  a holograph will were it otherwise sufficient. Ibid. 

4. Wills- Devisavit Vel Now- Evidence- Declarations-Rebuttal.-Dec- 
larations of testator, who signed by crossmark to his alleged will, 
that  the paper-writing was a forgery, and that  he had not signed it ,  
a re  competent in rebuttal of the evidence introduced in support of 
i t s  genuineness. I n  r e  Bailey, 30. 

5. Wills-Deuisavit Vel Non-Verdict Set Aside-Consent.-The court 
will not set aside a verdict in  a n  action devisavit vel non a t  the 
request of all the parties, for this would present a moot question, 
which the courts will not consider. Ibid. 

6. Wills-Probate- Common Form-Courts- Judgments- Collateral At- 
tack.-Where a will has been admitted to probate in common form 
before the clerk of the Superior Court, and no inherent or fatal 
defects appear upon the face of the proceedings, the judgment may 
not be collaterally attacked, but only in  the court where the judg- 
ment was rendered, and in accordance with the statutory provisions 
enacted for such purpose; and the record and probate of the will is 
conclusive evidence of its validity until it is  vacated on appeal or 
declared void by a competent tribunal. Rev., 3128, 3129. Edwards 
v. White, 55. 

7. Same-Presumptions.-Jurisdiction of the court in  admitting a will to 
probate is  presumed, and acts or omissions affecting the validity of 
the proceedings and judgment must be afarmatively shown, and 
unless the want of jurisdiction, either as  to the subject-matter or the 
parties, appears in  some proper form, the jurisdiction and regularity 
of the proceedings leading up to the judgment will be supported by 
every intendment. Ibid. 

8. Wills-Estutes-Remakders-Contingencies- Powers of #ale- Deeds 
and Conveyances.-A testator devised lands to his two sons, J .  L. and 
J. H., for life, and by codicil, added the name of the wife, upon the 
same conditions and limitations, to  be equally divided, then to their 
children, and upon the contingency that should one of them die with- 
out leaving a child, then to the other son of the testator for life, and 
a t  his death to his children, and to revert to the testator's general 
heirs should the grandchildren die without issue; but a conveyance 
by the grandchildren would "be good" in the case of their death 
without children. Both J. L. and J. H., the two sons, being dead, 
the children of the latter and the grandchildren of the testator, 
together with their mother, would convey the purchaser a good fee- 
simple title, there being no possibility of future children of the mar- 
riage of J. H.;  and that the clause in the will under which the con- 
veyance was made would prevent the land going over under the prior 
clause of the will. Jernigan v. Evans, 87. 
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9. Wills- Afterborn Children- Deeds and Conveyances- Purchasers- 
Statutes.-A wife devised her lands to her husband, and afterwards 
children were born of the marriaqe. After the death of his wife the 
husband conveyed the lands in question to the defendant, and has 
5ince (lied. No provision havinq been made for the afterhorn chil- 
dren, they entered suit for the lands against the purchaser: Held, 
they are entitled to recover under the provisions of Rev., 3145. 
Planner v. Planner, 160 N. C., cited as  controlling. Houv v. Band, 
103. 

10. Wills-Caveat-Undue Influence-Suggestinnu to Make Wildl 'hysi- 
cians.-A suggestion by a physician to his patient to write a will, 
after telling him he would not live, is not evidence of undue influence 
to set aside the will made in consequence, when the mental condition 
of the testator was sufficient a t  the time, and he, without intimation 
from the physician or others, selected the beneficiaries and gave each 
of them the portion of his estate they were to take. I n  re  Lowe, 140. 

11. Wills- Sale of Lands- Conversion- Equitu-Personalty-Gourtesz/.- 
When, under the direction in the will, the lands of the testator have 
been sold, the property becomes personalty, and not subject to the 
tenancy by the courtesy of the husband of a deceased beneficiary. 
Es parte Brogden, 157. 

12. Wills - Devise -Sales -Named Beneficiaries -Equal Division- P e r  
Capita--Equal Degree of Kin.-A devise that  the remainder of testa- 
tor's property be sold and the proceeds equally divided between the 
named children of his "two sisters"; the children so named, without 
further light being shed upon this devise by other portions of the 
will, take per capita, the words, "my two sisters," being merely 
descriptive, and were this intent of the testator doubtful, the fact 
that the persons so designated were in equal degree of kin to the 
testator may be considered. [bid. 

13, Wills-Power of Disposition.-Where a devisee of a life estate, who 
a!,:: Y X  g iven a genera: Gcwa~ ii tie wi i i  LO (iispose of ic,  has oecome, 
then, by descent, the owner of the reversionary interest, her right 
to alienate the property is an ordinary incident of her ownership, 
and is not restricted by the terms of the power, a s  the life estate 
and the reversion have become merged in her, thereby vesting in her 
the absolute ownership, regardless of the power. Tillett v. Nixon, 
195. 

14. Namewaiver.-The devisee of a life estate in lands with a general 
power of disposition to take effect after the termination thereof, 
waives the right to exercise such power by her deed conveying her 
title thereto when i t  appears that she had acquired the reversion by 
descent. Ibid. 

15. Wills-Caveat-Devisavit VeZ No-Evidmce-Competent in  Part- 
Instructions.-Evidence competent on the issue of the mental capacity 
of the testator to make the will in  question will not be excluded 
because incompetent upon the issue of undue influence, when not 
asked to be confined by the propounders to its proper purposes. I n  
r e  Hinton, 206. 

16. Wills-Caveat-Devisavit Vel Non--Mental Capacity-Undue Influence 
-Evidence.-Evidence is sufficient to  take the cases of devisavit 
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vel non to the jury upon the issues of mental capacity and undue 
influence upon the testator, in favor of the caveators, who are the 
daughter-in-law and her children, the grandchildren of the testator; 
that  they were destitute a t  the death of their father, and one of the 
grandsons had ap1)e:lled to the testator in his lifetime for help, who 
promised help in the future, but said he was then too poor and unable 
when he was a man of comparative wealth; that hc had canceled a 
devise to them upon the face of the will. lcaving them nothing. but  
all to the propounders, in good financial circumstances. and who were 
present a t  the trial and did not go upon the witucw stand and deny 
the charge of the caveators of fraud and undue influence in procuring 
the will, etc. Ibid. 

17. Wills-Caveat-Instructions-iMental Capacity-Fraud.-On the trial 
of the issues of deviravit vel non i t  is not revrrsihle error for the 
judge to charge the jury, upon the evidence. that the testator must 
have had testamentary judgment, when considered with the charge a s  
a whole, i t  appears by necessary implications he had instructed them 
accurately upon the question of "testamentary capacity" required 
by the principles of law applicable. and explained what he meant hy 
the expression. Ibid. 

18. Wills-Caveat-Deuisavit Vel Nolz-Nonszcit-TrialMhe proceedings 
to caveat a will a r e  in rem without regard to particular persons, and 
must proceed to judgment, and motions a s  of nonsuit, or requests 
for the direction of a verdict on the issues will be disallowed. Ibid.  

19. Wills-Caveat-Devisavit Vel Non-Cancellation of Item-I~sues- 
Waiver.-The caveators of the will waive their rights in an item 
thereof devising certain lands to them by submitting to i ts  cancella- 
tion, and this renders the submission of an issue a s  to the cancellation 
unnecessary. Ibid. 

20. Will8-Ca2;eat-Issues-~evisavit Vel Non-Verdict-Fraud.-A will 
should be set aside when either the issue of mental capacity or of 
undue influence has been answered in favor of the caveators in pro- 
ceedings of devisavit vel rum. Ibid. 

21. Wills-Estate.?--Devise-Fee-Power of Sale-Remainder8.-A devise 
to a son in fee of two tracts of land, with power of sale and limita- 
tion, "but if he die without heirs possessing the land, or either tract," 
to the heirs of another of his sons, taken in connection with the will 
in  this case construed a s  a whole: Held, a devise of the land with 
the power to convey a fee-simple title during the devisee's life, which, 
in the event of his not conveying either or both tracts, would carry 
the limitation over, as  directed in the will, and the expression "with- 
out heirs possessing the land" referred to the ownership of the tit le 
of the first taker a t  the time of his death. Carroll v. Mfg. Co , 366. 

22. Same-Children-Equal Divisio+Synonymous Terms.-In construing 
the several devises in a will to ascertain whether or not it  was the  
intent of the testator to divide his lands equally among his children, 
and to give to each the right to convey a fee, otherwise with limita- 
tion over: Held, under the will in this case, the terms, "if she died 
without heirs of her body, and owning the land," then over, and "to 
a son in fee if he die without heirs possessing the lands," etc., then 
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over does not indicate that  the testator intended a different meaning 
by a difference in phraseology, and the terms are  synonymous. Ibid. 

23. Wills-I?tterpretation-Fee-Poujers-Restraint on AlienationiEstaten 
-Ezecutory Devise-Limitations.-\Vhen, by proper interpretation, 

i t  may be seen by his will. construed as  a whole, that the testator 
intended an equal distribution of his property among his children, a 
devise of his two certain tracts of land to his son, in fee, hut if he 
die without heirs possessing the lands, or either tract, then to his 
hrother: Held, the conveyance of the fee-simple title left nothing in 
the testator, to take effect by way of executory devise during the life 
of the first taker and the expression "but if he die without heirs 
possessed of said tracts of land then over" to the other son, was to 
free the devisee from any restraint on alienation, and he could sell 
and convey a good fee-simple title to either, or both of these tracts, 
failing which, a t  his death, the lands would go over to his brother. 
Carroll v. Herring, 369. 

24. Wills-Devise-Fee-Less Estatc-Repugnancy.-A devise of lands 
generally or indefinitely to a person with a power of disposition, or 
to him and his heirs and assigns forever, conveys a fee, and any 
limitation over or qualifying expression of less import is void for 
repugnancy, unless in the case of a contingent fee or substitution 
of one estate for another. Ibid. 

25. Wills-Interpretation-Particular Word,?-Presumption.-Where i t  is 
apparent in the construction of a will, that a particular significance 
was attached by the testator to his use of a word or phrase, the same 
meaning will be presumed to he intended in all other instances of his 
use of the same word or phrase, nothing else appearing. Ibid. 

26. Wills-Interpretat io~Tcchnical  Rules-Punctuation-Transposition of 
Words.-Technical rules in cases of ambiguity will not prevail in the 
interpretation of a will over the evident intent of the testator, either 
exyressiy or by necessary impiicacion, gathered from the language oS 
the will, a s  a whole; and to effectuate this intent the court will, in 
proper instance, disregard punctuation, or transpose words or sen- 
tences. Ibid. 

27. Wills-Estates for Life-Limitations-Tenants in  Commo-Rents and 
Profits.-A devise and bequest to testator's wife of all of my property, 
both personal and real, for life, excepting what I hereafter give, and 
a t  her death to "revert" to C. and his wife and their children, followed 
by a bequest to the wife of half of the bonds and money I may have 
a t  the time of my death, and one-half of the profits of my farm on 
which I live, and other farms rented out: Held, the intent of the 
testator was that his wife, for her life, should receive the full benefit 
of the rents and profits of the land, and a t  her death it was to  go 
over to C. and his wife and children as tenants in common. Chisman 
v. Chisrnan, 379. 

28. Same.-A devise and bequest to the wife of testator of all of his real 
and personal property for life except a s  thereafter disposed of in his 
will, with limitation over, followed by a bequest to  her of one-half 
of his personalty and a devise of one-half of the rents and profits of 
his lands: Held, the devise of the lands in the first clause, included 
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the rents and profits for her life. which was not affected, or cut down, 
by the second clause, to one-half, but the second clause evidently 
referred to the rents and profits accruing during the year preceding 
the death of the testator. Ibid. 

29. Wills- Dmise- Power of Sale- Words and Phrases - Synouymous 
Terms.-Where the testator "advises" his executors to sell all of his 
houses to make an equal division among his children, excepting his 
home place, which he "wishes" a certain son "to own": Held, by 
the use of the word "advise," a discretionary power was given the 
executors to sell the houses, excepting the "home" place, which was 
to go to the son, under the terms employed, "wishes" him "to own." 
the intent of the testator being to use these terms, "advise" as a 
discretionary power to sell, and "wishes" the son "to own" as  syriony- 
mous with the word derise. Brown v. Brown. 433. 

30. Wills-IlzterpretatiolL-lntent-Equit!~-Electiou- Devise- Equal Dis- 
tri0utton.-A devise of the testator's "home" place to a son, express- 
ing that there should be an equal division of all of his other lots 
among liii children, and that the bon so designated had been liberal 
in aiding him with money in "considerable" amounts: Held, the son 
may elect to cancel the indebtedness and take the fee to the "home" 
place under the will, i t  appearing that  this construction would prac- 
tically or more nearly carry out the testator's intent to equally 
divide his property among his children I h i d .  

31. Wills-Interpretation-Intent.-A will should be interpreted from the 
language in the instrument as  a whole, to ascertain and enforce the 
intention of the testator, when not in violation of lam; and in deter- 
mining upon this intent each and every part thereof will be given 
significance, and anparent inconsistencies will be harmonized when 
it  can reasonably be done by fair and reasonable interpretation, 
giving its language its natural and customary meaning unless i t  
clearly appears that some other permissible meaning is intended. 
Goode v. Hearne, 475. 

32. Same-Ambiguity-Estates-Defeasible Fee-Early Vesting of Estates. 
Where a defeasible fee in an estate is devised, and no definite time 
fixed for it  to become absolute, the time of the testator's death will be 
adopted in the interpretation of the testator's intent as  expressed 
in the will, unless it  appears from the terms thereof that some inter- 
vening time is indicated between such death and that of the first 
taker;  and in case of ambiguity, the courts are  inclined to regard 
the first taker as  the primary object of the testator's bounty, and 
will lean to the interpretation that tends to promote the early vesting 
of estates. Ibid. 

33. Same-Statutes.-A devise in fee simple to the testator's two named 
children and her daughter-in-law of all of "my real estate," equally, 
and to the children of the daughter-in-law by her husband, the testa- 
tor's son, the share of their mother's estate "in the event of her 
death"; and in a subsequent item a provision that the remainder 
of all other property, real and personal, shall be equally divided 
between these beneficiaries, and if the children of testator's daughter- 
in-law survive their mother, "they shall inherit her share of my 
property as  provided in" the preceding item: Held, i t  was the intent 
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of the testator that the estate devised to the daughter-in-law should 
vest in her if living a t  the time of the death of testator, under the 
first item of the will, which is further shown by the expressions in  
the later clause, indicating that the grandchildren should inherit 
directly from the testator in the event their mother should prede- 
cease her. Rev., 1581. Ibid. 

34. Wills-Trusts-Powers of Sale-Deeds and Conveyances-Executors 
and Administrators-Qualifications-Pleadhg8-LliissaZ of Action 
-Motions.-It appeared in the allegations of the complaint that  a 
testatrix devised her land in trust to the same person whom she 
named a s  executor under her will, giving the one so nominated the 
power to sell or dispose of her property in furtherance of certain 
trust powers declared. The will was duly probated and recorded, 
but the person so named not having formally qualified a s  executor, 
performed his duties a s  trustee in a manner free from criticism, 
and accordingly made conveyance of parts of the land to the defend- 
ants, the plaintiffs claiming this land a s  the heirs a t  law of the testa- 
trix on the ground that  the trustee, not having qualified under the 
will as  executor, was without power or authority to act a s  trustee: 
Held, it  was not essential that the person named a s  executor and 
trustee should have qualified a s  executor in order to perform the 
duties required of him a s  trustee, and upon the allegations of the 
complaint, the action was properly dismissed. Murphy v.  Reed, 624. 

35. Wills-Devise-Estates-Per Capita-Intent.-Nothlllg appearing in 
the will to the contrary, a devise to  testator's wife of one-third of 
his lands for life, and a t  her death, "all of this property shall go to 
the heirs of N.," and to "the bodily heirs of J.," carries the land to 
the heirs of N.," and the "bodily heirs of J.," upon the termination 
of the life estate devised to the wife, per capita and not per stirpes; 
and this interpretation is  especially applicable when construing the 
will a s  a whole, and in its connected parts, the  language of the 
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36. Wills-Withdrawal of Issues-Courts-Intimation. of Opinion.-When 
a caveat to a will has been filed it is not a n  intimation of opinion on 
the evidence f o r  the trial judge to withdraw the issues of mental 
capacity and'undue influence from the jury and leave only the general 
issue of devisavit vel now, when there was no legal evidence to sustain 
the issues withdrawn. I n  r e  Morgan, 666. 

WIRES. See Negligence, 12. 

WITNESS. See Courts, 7 ; Employer and Employee, 3 ; Evidence, 17 ; Appeal 
and Error, 39. 

WORDS AND PHRASES. See Wills, 25, 26, 29; Deeds and Conveyances, 7. 

WRITINGS. See Evidence, 2, 8. 

WRONGFUL DEATH. See Negligence, 14. 


