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JUSTICES

OF THE

SUPREME COURT OF NORTH CAROLINA

FALL TERM, 1920

CHIEF JUSTICE :

WALTER CLARK.

ASSOCIATE JUSTIOES :
PLATT D. WALKER, WILLIAM A. HOKE,
GEORGE H. BROWN, WILLIAM R. ALLEN.

ATTORNEY-GENERAL :

JAMES 8. MANNING.

ASSISTANT ATTORNEY-GENERAL :

FRANK NASH.

SUPREME COURT REPORTER:

ROBERT C. STRONG.

CLERK OF THE SUPREME COURT:

JOSEPH L. SEAWELL.

OFFICE CLERK :

EDWARD C. SEAWELL.

MARSHAL AND LIBRARIAN :

MARSHALL DeLANCEY HAYWOOD.
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JUDGES

OF THE

SUPERIOR COURTS OF NORTH CAROLINA

EASTERN DIVISION

W. M. Bonb.
GEORGE W. COXNOR
JouN H. KERR

F. A. DANIELS

....Warren.
Wayne.
Craven.
....Lenoir.
....Wake.
Brunswick.
....Columbus.
Granville,

H. P. LANE. e e Eleventh..........ccooieieiiiieee Rockingham.
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SOLICITORS

EASTERN DIVISION

J. C. B. EHRINGHAUS First Pasquotank.

RICHARD G. ALLSBROOK Second Edgecombe.

GArrLAND E. MIDYETITE Third.....ooccooeeeeeeececceee Northampton.

WaLTer D. SILER FOUurth..cooeeeeeeeeeeeeeeeeeeeene Chatham.

J. Lroyp HorTON Fifth Pitt.

J. A. POwWERS SIXth.oe e Lenoir.

H. E. NORRIS Seventh............ ... Wake.

H. L. LyoN Righth ... Columbus.

S. B. MCLEAN oo Ninth.o.oooo e Robeson.

S. M. GATTIS...ooeoee e Tenth Orange.
WESTERN DIVISION

S. P. GRAVES Eleventh................ Surry.

JorN C. BowEr Twelfth .Davidson.

W. E. BROCK Thirteenth.. ... Anson.

G. W. WiLson Fourteenth Gaston.

HAYDEN CLEMENT Fifteenth...... ... Rowan

R. L. HUFFMAN oot Sixteenth............ccccceeeee. Burke,

J. J. HAYES Seventeenth.. .. Wilkes.

J. E. SHIPMAN Eighteenth... ... Henderson.

GEo. M. PRITCHARD Nineteenth........ ... Madison.

G. L. JoNES Twentieth.. ... Macon.




LICENSED ATTORNEYS

FALL TERM, 1920

The following were licensed to practice law by the Supreme Court, Fall
Term, 1920:

ALEXANDER, LOUISE BREVARD........ocooiiiiiiiiniiii e Greensboro,
AUSTIN, CLARENCE MOORE- -« .. it eeieeceee e e Charlotte.
BAGGETT, JESSE VERNON ..coceee... Salemburg.
BarLpy, Fraxcis HAMILTON........ Hartsville, S. C.

BARDEN, GRAHAM ARTHUR......... Burgaw.
BARRETT, LESTER EARL Farmville,
BLACEMON, JOHN MORRIS ...Kershaw, 8. C.
BLACKWELL, HECTOR CLIFTON.... ..Lumberton.

Berea, Ky.
....Asheboro.
....Raleigh.
...Roxboro.

BowMAN, FREDERICK (SCAR.
BRITTAIN, JOHN MOORE... ...
BROWER, ALFRED SMITH..

BUrNS, ROBERT PASCHAL..

BUTLER, ROSCOE...cccoiiiiereiee e ....Clinton.
Camp, ZERULON CARTER sttt e e eas et e en s Rutherfordton.
CARLYLE, IRVING EDWARD......ccoooiieiiieiiiciceeeeee .Wake Forest.

CHAFFIN, LEONIDAS MARTIN Lillington.

CrLeMENT, Lovis HEYL, JR... Salisbury.
CroNLY, ROBERT DICKSON, JR...... Wilmington.
CULBRETH, EUGENE ENGLISH........cccooe... .. ..Raleigh.
DANIEL, CHARLES RUFUS.ccooiii e ‘Weldon.

DortcH, HucH Goldsboro.
EAsTMAN, RicHARD HENRY Raleigh.
EDWARDS, CHARLES HENRY .cccooo e .Goldsboro.
EL1ias, WINFRED SWAIN Asheville.
Facee, HarrY LEE Leaksville.
FEIMSTER, WALTER CONNOR, JR. Newton.
FERRELL, WESLEY LUTHER Winston-Salem.
FrREEMAN, GEORGE KIRBY. Goldsboro.

GLANCE, JOHN MARVIN . Leicester.
aiE, DLiis SCOTTwmeennn.. . .......Mount Airy.
HaMRICK, CHARLES RAYMOND ..Rutherfordton.

HARVEY, WILEY FRANK ccoieieeiiicieceneeenn . . -..Littleton.

HATCHER, MATTHEW JAMES. Mount Olive.
Hirr, JoEN BRIGHT ..Warsaw.

HoLMAN, ARTHUR NEIL...cccocecee.. ...Paoli, Penn.
HowELL, JAMES SPEARS ...Asheville.

HuMBER, ROBERT LEE, JR
IngrAM, Opie DEWITT....
JACKSON, HOSEA M... ..o
JERNIGAN, MACK MUBRPHY.......c.o.ooon....
JOHNSON, FERDIE TALMAGE
JONES, WILLIAM BAILEY
JORDAN, ALTON LUTHER...
KEeEN, HARVEY ALLEN......
KeENNEDY, JAMES CONNOR

...Delway.
Raleigh.

..Raleigh.
...Moltonville.
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LICENSED ATTORNEYS. vii

King, GEORGE WATTS. ...,

LirrLE, BRYCE

.................................................. Charlotte.

Marshville.

Lucas, SiLas Rowe

........... ‘Wilson.

McDONAND, BENJAMIN AUGUSTUS

MCINTYRE, ROBERT ALLEN

..Parkton.
...Lumberton.

MARTIN, LiNnvILLE KERR

Winston-Salem.

MASON, JAMES WALLACE

................. Atlantic.

MATTHEWS, WILLIAM ELMER........

______ weee-e...Clinton.,

MAUNEY, THERON BURT
Mirrs, FUGENE.....

...... New London.
Raleigh.

MURRAY, EDWARD ..\ oo,

ORR, FRANK WYLIE ....ocooiiiaiaianes

PALMER, JOHN BRAME

........... Raleigh.

................................................... Charlotte.

....... Warrenton.

PATTON, FRANK CALDWELL

...... ....Morganton.

ParToN, JAMES RALPH, JR

Durham.

PAYLOR, JoHN HiILr

PHILLIPS, ROBERT FLETCHER........_..

Pr1TMAN, WILEY HASSELL......

Laurinburg.
...... Raleigh.

Raleigh.

PricE, RAYMOND LEE..................

RAWwWLS, JosepH HORACE

...Raleigh.

Raleigh.

REVELL, MARVIN STANFORD

ROBERTS, JULIAN GUION.......cc.cccccee

Kenly.
___Chapel Hill.

RoBINSON, KATHRINE McDraMip

RovaLs, HENRY CrLAY

Fayetteville.
Trinity.

RUFF, JosePH HINTON...........

Durham.

SALMON, NEILL McKAy

_______ Lillington.

SuaAaw, DUNCAN

..Fayetteville.

SHUFOBRD, GEORGE ADAMS.....

SipEs, FRANKLIN ELWO00D.

Asheville.
Winston-Salem.

SIMPSON, ALARIC......

..... Aulander.

SMmitH, PAUL Falson

Raleigh.

STEWART, BERNIE RAY

.Winston-Salem.

WALKER, HARVEY HARRISON
‘WARD, BENJAMIN THOMAS.....

Neéw Castle.
.................. Belvidere.

‘WARREN, ARCHIE GUTHRIE, JR.

‘WEBSTER, FELIX LITAKER

______ Wilmington.
....... .... Wilkesboro.

WHITE, RUFUs JENNINGS

_______ Conway.

‘WiLLiaAMs, VIRGINIUS FAIlsonN

Faison.

UMSTEAD, WILLIAM BRADLEY.....
YOUNCE, GEORGE ALEXANDER

Bahama.

_______________ Spencer.



CALENDAR OF COURTS

TO BE HELD IN

NORTH CAROLINA DURING THE SPRING OF 1921

SUPREME COURT

The Supreme Court meets in the city of Raleigh on the first Monday in
February and the last Monday in August of every year. The examination of
applicants for license to practice law, to be conducted in writing, takes place
one week before the first Monday in each term.

The Judicial Districts will be called in the Supreme Court in the following

order:
SerING TERM, 1921

FULSt DASEIICt e oo February 8
SeCond DISEIIC....oo et en February 15
Third and Fourth Districts. ... February 22
FIfth DiSErICt e March 1
SIXth DISETICE oo e March 8
Seventh DIStrict......ooo e March 15
Eighth and Ninth Districts ..o March 22
Tenth DISETICt.o e March 29
Eleventh District..... e eeaeteeeemmeeeeeteeeaataesenneeeeennsianeen April 5
Twelfth DiStriet. e April 12
Thirteenth DiStrict ..o April 19
Fourteenth District.....ccccvomveenenennnn. rerteenneenee s April 26
Fifteenth and Sixteenth Districts. ..o, ...May 3
Seventeenth and Eighteenth Districts e May 10
Nineteenth District. ..o May 17
Twentieth District.....cooocooooeieeiiii. JE SO May 24
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SUPERIOR COURTS, SPRING TERM, 1921

The parenthesis numerals following the date of a term indicates the number

of weeks during which the term may hold.

In many instances the statutes apparently create conflicts in the terms of

court.

THIS CALENDAR IS UNOFFICIAL

EASTERN DIVISION

FIRST JUDICIAL DISTRICT
Srring TerM, 1921—Judge Allen.

Camden—Mar. 14 (1).

Beaufort—Jan. 17* (1); Feb. 21 (2); April 111
(1); May 9 (2).

Cates—Mar. 28 (1).

Tyrrell—April 25 (2).

Currituck—Jan. 31T (1) Mar. 7 (1).

Chowan—April 4 (1).

Pasquotank——Jan 3t (2); Feb. 14 (1); Mar. 21

Hyde—May 23 (1).
Dare—May 30 (1).
Perquimans—Jan 24 (1); April 18 (1).

SECOND JUDICIAL DISTRICT
SpRinG TERM, 1921—Judge Calvert.

Washington—Jan. 10 (2); April 18f (2).

Nash—Jan 24 (1); Mar. 14t (1); May 2 (2);
May 30

leson—Feb 7 (2); May 16 (2); June 27t (1).

Edgecombe—Mar. 7 (1); April 41‘ (2); June 6

2).
Martin—Mar. 21 (2); June 20 (1).

THIRD JUDICIAL DISTRICT
Srring TERM, 1921—Judge Cranmer.

Northampton—April 4 (2).

Hertford—Feb. 28 (1); Aprlll (2).
Halifax—Jan. 31 (2); Mar. 21 (2); June 6 (2).
Bertie—Feb. 14 (1); May 9 (2).

Warren—Jan. 17 (2); May 23 (2).
Vance—May 7 (2); June 20 (2).

FOURTH JUDICIAL DISTRICT

SprinGg TERM, 1921—Judge Lyon.

Lee—Mar. 28 (2); May 9 (1).
Chatham—Jan. 17 (1) Mar. 21f (1); May 16

().
) .)Iohnston—Feb 21 (2); Mar. 14 (1); April 251
2
Wayne—Jan. 24 (2); April 111‘ (2); May 30 (2).
Harnett—Jan. 10 (1); Feb. 7 (2); May 23 (1).

FIFTH JUDICIAL DISTRICT
SpriNG TERrM, 1921—J udge Devin.
Pitt—Jan. 171 (1); Jan. 24 (2); Feb. 211 (1);
I(VI;“ 21 (2); April 181 (1); April 25 (1); May 23t

Craven—Jan. 10* (1); Feb. 7t (2); April 11
(1) May 161 (1); June g* (1).

Carteret—Mar. 14 (1); June 13 (2).
Pamlico—May 2 (2).

Jones—April 4 (1).

Greene—Feb. 28 (2); June 27 (1).

SIXTH JUDICIAL DISTRICT
Sering TERM, 1921—Judge Bond.

Onslow—Mar. 7 (1); April 18 (2).

Duplin—Jan. 10 (2); Jan. 31* (1); Mar. 281 (2).

Sampson—Feb. 7 (2); Mar. 141 (2) May 2 (2).

Lenoir—Jan. 24* (1); Feb. 21t (2); May 23*
(1); April 11 (1); June IST 2).

SEVENTH JUDICIAL DISTRICT
SpriNG TERM, 1921—Judge Connor.

Wake— Jan. 10* (1); Jan. 31t (1); Feb. 7* (1);
(2); April 11* (1) ; :
Né?y 9* (1); May 23T (2); June 6* (1) June 13}
(lyrankhn»—.]a.n. 17 (2); Feb. 21f (2); May 16

EIGHTH JUDICIAL DISTRICT
Sering TerM, 1921—Judge Kerr.
New Hanover—Jan. 17* (1); Mar 28* (1);
Aprll 4% (3); May 9* (1); May 23t (2); June 13*
Brunswwk—Mar 21 (1); June 20t (1).
Columbus—Jan. 31 (1); Feb. 21} (2); April 25

).
Pender—Jan. 24 (1); Mar. 7f (2); June 6 (1).

NINTH JUDICIAL DISTRICT
SeriNnGg TErM, 1921—Judge Daniels.
Robeson—Jan. 31* (1); Feb 7t (1); Feb. 28
(2); April 4t (2); May 16’{
() Bladen—Jan. 101 (1); Mar. 14* (1); April 25¢%
Hoke—Jan. 24 (1); April 18 (1

).
Cumberland—Jan. 17* (1); Feb. 14} (2); Mar.
21t (2); May 2t (2); May 30* (1).

TENTH JUDICIAL DISTRICT
SeriNGg TeErM, 1921—Judge Guion.

Granville—Feb. 14 (2); April 11 {2).
Person—Feb. 7 (1); Apan [¢})]
Alamance—Jan. 24 t (1); Ma.r 7% (1); May 30t

(2).
Durham——Jan. 10t (2); Feb. 28* (1); Mar. 14}
(2); May 2t (1); May 23* (1); June 20t (1).
Orange—April 4 (1); May 9t (1).




COURT CALENDAR.

WESTERN DIVISION

ELEVENTH JUDICIAL DISTRICT

SeriNGg TERM, 1921—Judge Webb.

Ashe—April, 11 (

F(s)rsytth%n) 11& (2)23$‘e(§) 141 (2); Mar. 14}
2); Mar. 28* (1 ay
¢ ilockmgham—.]an 24* (1); Feb. 28t (2); May
16 (1); June 20t (1)

Caswell—April 4 (1).

Surry—Feb. 7 (1); April 25 (2).

Alleghany—May 9 1).

TWELFTH JUDICIAL DISTRICT
Spring TERM, 1921—Judge Finley.
Davidson—Feb. 28 (2); May 91 (1); May 30

).

Iford—Jan. 17t (2); Jan. 31* (1); Feb. 14t
(Z)Gu‘t{ag‘r 14t 8‘(IZI) l\}ar 28f (1); Aprll 18t (2);
May 2* (1); May16'{(2) June 13t (l) June 20* (1).

Stokes—Apnl 4* (1); April 11} (1)

THIRTEENTH JUDICIAL DISTRICT

SprinGg TERM, 1921—Judge Ray.

Stanly—Feb. 7t (1); April 4 (1); May 161 (1).

Richmond—Jan, 10* (1); 211 (1); April
11* (1); May 30t (1) June 201

Umon—Jan 31 (1); Feb. 21t (2) Mar. 28 (1);
May 9t (1),

Moore—Jan. 24* (1); Feb. 14} (1); May 23t (1).

Anson—Jan. 17* (1); Mar 7t (1); April 18 (2);
June 13t (1).

Scotland—May 141 (1); May 2 (1); June 6 (1).

FOURTEENTH JUDICIAL DISTRICT

SprING TERM, 1921—Judge McElroy.

Mecklenburg—Jan. 10* (1); Feb. 7t (3); Feb.
28* (1); Mar. 7t (2); April 41’ (2); May 21’ 2);
May 16+ (1); May 23T (2); June 13* (1); June
201 (2).

Gaston-~Jan. 17* (1); Jan. 241 (2); April 18*
(1); June 6* (1).

FIFTEENTH JUDICIAL DISTRICT
SprING TERM, 1921—Judge Bryson.

Montgomery—Jan. 24* (1); April 11t (2).
Randolph—Mar. 21t (2); Aplj{[ 4* (1).
Iredeii—Jan. 3i (2); May 25 (Z)
Cabarrus—Jan. 10 (2); April 23 (2).
Davie—Feb. 28 (2).

Rowan—Feb. 14 (2); Mar. 14t (1); May 9 (2).

SIXTEENTH JUDICIAL DISTRICT
SpriNG TERM, 1921—Judge Lane,

Lincoln—Jan. 31 (1).
Cleveland—Mar. 28 (2).
Burke—Mar. 14 (2).
Caldwell—Feb. 28 (2); May 23 (2).
Polk—April 18 (2).

SEVENTEENTH JUDICIAL DISTRICT
SpriNG TERM, 1921—Judge Shaw.

Avery—April 25 (2).
Catawba—Feb. 7 (2); May 9% (2).
Mltchell—Apnl 11 (2).
Wilkes—Mar. 14 (2) May 30 (1).
Yadkin—Mar. 7 (1)
Watauga—Mar, 28 (2)
Alexander—Feb. 21 (1)

EIGHTEENTH JUDICIAL DISTRICT
SpriNGg TERM, 1921—Judge Adams.

McDowell—Jan, 241 (2); Feb. 21 (2).
Rutherford—Feb. 7t (2) May 2 (2).
Henderson—Mar. 7 (3) May 30t (2).
Yancey—Mar. 28 (
Transylva.ma—Apnl 18 (2).

NINETEENTH JUDICIAL DISTRIC.
SpriNG TERM, 1921—Judge Harding.

Buncombe—Jan. 10 (3); Jan. 31t (3); Mar. 7
(3); Adpnl 4 (2); May 2 (3); June 6 (3).
1son—Feb 8 (1); Mar 28 (1); April 25
(1) May 23 (1).

TWENTIETH JUDICIAL DISTRICT
SpriNG TERM, 1921—Judge Long.

Haywood—Jan. 10 (2); Feb. 7 (") May 91 (2).
Cherokee—Jan. 24 (2); April 4 (2 )
Jackson—Feb. 21 (2); Mav 231 (2).
Swain—May 7 (2).

Gra.ham—Mar 21 (2); June 61 (2).
Clay—April 18 (1).

Macon—April 25 (2)

NoTe —This calendar is compiled from that of A. B. Andrews, Attorney and Counsellor at

Law, Raleigh, N. C.

*Criminal cases. Tle cases. 1Civil and jail cases



UNITED STATES COURTS FOR NORTH CAROLINA

DISTRICT COURTS

Eastern District—HENRY G. CoNNOR, Judge, Wilson.
Western District—JamEs E. Boyp, Judge, Greensboro.

EASTERN DISTRICT
Terms—District terms are held at the time and place as follows:

Raleigh, fourth Monday after fourth Monday in April and October.
Civil terms, first Monday in March and September. §. A. AsHE,
Clerk.

Elizabeth City, second Monday in April and October. J. P. THOMPSON,
Deputy Clerk, Elizabeth City.

Washington, third Monday in April and October. ARTHUR Mavo,
Deputy Clerk, Washington.

New Bern, fourth Monday in April and October. WALTER DUFFY,
Deputy Clerk, New Bern.

Wilmington, second Monday after the fourth Monday in April and
October. P. M. TURRENTINE, Deputy Clerk, Wilmington.

Laurinburg, last Monday in March and September.

Wilson, first Monday in April and October.

OFFICERS

J. O. Carg, United States District Attorney, Wilmington.

E. M. GREENE, Assistant United States District Attorney, New Bern.
W. T. DorrcH, United States Marshal, Raleigh.

8. A. AsHg, Clerk United States District Court at Raleigh for the Eastern
District of North Carolina, Raleigh.

WESTERN DISTRICT

Terms—District terms are held at the time and place as follows:
Greensboro, first Monday in June and December.
Statesville, third Monday in April and October.
Asheville, first Monday in May and November. W. S. Hyawms, Deputy
Clerk, Asheville. ’
Charlotte, first Monday in April and October.
Salisbury, fourth Monday in April and October.
Wilkesboro, fourth Monday in May and November.

OFFICERS

WiLriaM C. HAMMER, United States District Attorney, Asheboro.
CLYDE R. Hory, Assistant United States District Attorney, Charlotte.
CHARLES A. WEBB, United States Marshal, Asheville.
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F. F. CHERRY v. L. J. UPTON & COMPANY.
(Filed 6 September, 1920.)

1. Evidence—Declarations—Hearsay—Res Inter Alios Acta—Vendor and
Purchaser—Contracts—Breach.

In seller’s action to recover damages for the purchaser’s breach of con-
tract to accept potatoes, wherein the defendant relies upon the ground
that the potatoes did not come up to grade and were therefore refused by
him, accounts made to the seller by another and subsequent purchaser
of the potatoes refused by the defendant, showing they were of the re-
quired grade, are incompetent upon the question as hearsay and res inter
alias acta. -

2, Instructions—Contract—Breach—Vendor and Purchaser—Damages,

Where the purchaser of goods, in this case potatoes, has breached his
contract to receive and pay for them, so that the seller is forced to sell
them upon the market, it is required of the trial judge, in charging the
jury upon the question of the measure of damages, to give them some
cuidance to aid them in their determination, and an instruction to allow
such sum as they find the damage to be, subject to the vendor's duty to
minimize the loss, is erroneous.

3. Vendor and Purchaser—Contracts—Breach—Measure of Damages—
Nominal Damages.

Where the purchaser of goods of a market value, wrongfully refuses
to accept them according to his contract, under claim that they were not
up to grade, and the vendor could have reasonably sold them at the place
and time of delivery for the contract price, or more, the vendor can only
recover nominal damages in his action, the measure of damages being the
difference between the contract price and the market value at the time
and place of delivery.

ApreaL by defendant from Cranmer, J., at the April Term, 1920, of
Bravrorr.

This is an action to recover damages for refusal to accept and pay the
contract price for 746 barrels of potatoes.
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The plaintiff contracted to sell and deliver at Aurora, and defendant
to buy and pay for, at the rate of $3 per barrel, all of the No. 1 and
No. 2 potatoes grown on three of plaintiff’s farms in the June season of
1916.

Plaintiff alleged and testified in substance that the potatoes were dug,
delivered, and paid for according to contract, with the exception of 746
barrels refused by defendant, and which, according to plaintiff, were
up to grade, that is, Nos. 1 and 2.

The defendant justified its refusal to take the 746 barrels on the
ground that they were not Nos. 1 and 2, being sunburnt to such an extent
as to endanger and depreciate the entire lot.

The plaintiff offered evidence tending to prove that the potatoes were
up to grade, and that the defendant refused to accept them, and that he
shipped them to New York, where they were sold for him at a loss of
$944.18.

The defendant offered evidence that the potatoes were sunburned, and
not in accordance with the contract, and that he refused to receive them
for that reason.

The defendant also offered evidence tending to show that there was a
market for potatoes at Aurora, the place where they were to be delivered,
and that at the time of the refusal of the defendant to receive the
potatoes that No. 1 and No. 2 potatoes were worth there $3 or $3.75
per barrel.

The plaintiff introduced over the objection of the defendant the ac-
_counts of the sales from the merchants in New York on which was given
the number of barrels, the grade of the potatoes as No. 1 and No. 2, and
the prices for which they were sold.

Defendant requested the court to charge the jury:

1. “The court instructs that the invoices or accounts of sale offered by
plaintiff in evidence are not to be considered by the jury as any evidence
of the grade or condition of the potatoes when offered for delivery to
defendant, if you find they were so offered.”

The court declined this request, and defendant excepted.

(2) “Upon the second issue I charge you that the damage, if any,
which plaintiff may be entitled to recover of the defendant depends upon
the price of No. 1 and No. 2 potatoes at Aurora at the time of refusal
by defendant to take the potatoes in question. The measure of damages,
therefore, is the difference between the contract price of $3 per barrel
and the market price of No. 1 and No. 2 potatoes in Aurora, where the
same were to be delivered, at the time of refusal by defendant. In this
connection plaintiff testified that he did not know the market price at
Aurora was $3 or more per barrel at that time. If the jury answer the
first issue ‘Yes, and further find that the market price of No. 1 and
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No. 2 potatoes at Aurora at the time of refusal by defendant was $3 or
more per barrel, the jury are instructed to answer the second issue ‘One
penny,” or some other nominal amount.” Refused, and defendant ex-
cepted.

In lieu of this instruetion, the court charged the jury: “I instruct
you that it is the duty of a party to a contract, upon breach of the con-
tract by the other party, to exercise the care of a prudent man to miti-
gate the loss. If you answer the first issue ‘Yes,” you will consider
whether the plaintiff observed this rule and acted as an ordinarily
prudent man would have acted under said circumstances, whether he
observed the rule as to mitigation of damages, if you find that he was
damaged. If you so find, then you will allow such sum, not to exceed
$944.18, as you find the damage to be, and if you find that a less number
of barrels were refused, and that he still observed the rule, then you will
allow such sum as you find the damage to be. You may allow him
interest on the amount you find due him from the time you find the
tender to have been made.”

To this instruction the defendant excepted.

The jury returned the following verdiet:

“1. Did the defendant wrongfully refuse to accept and pay the plain-
tiff for any part of the potatoes embraced within the contract of 6 June,
1916, sued upon in the action, as alleged in the complaint? Answer:
“Yes/

“9. If so, in what amount, if any, was the plaintiff damaged thereby?
Answer : ‘§944.18, with interest.””

There was a judgment in favor of the plaintiff, and the defendant
appealed.

John G. Tooly and Harry McMullan for plaintiff.
Small, MacLean, Bragaw & Rodman for defendant.

Azzex, J. The statements of accounts sent by the New York mer-
chants to the plaintiff were inconsistent, because they were mere un-
sworn declarations, and as to the defendant res inter alias acta.

If, instead of sending accounts, they had written a letter acknowledg-
ing the receipt of the potatoes, and saying they were No. 1’s and No. 2s,
and had been sold for a certain amount of money, it would not be con-
tended that the letter would be admitted in evidence, and the accounts
of sales contain in effect the same declaration, and are subject to the
same objection.

The case of Dyeing Co. v. Hostery Co., 126 N. C., 293, is in point.
In that case the plaintiff brought an action to recover a balance alleged
to be due for dyeing hosiery goods belonging to the defendant, and the
defendant refused to pay upon the ground that the work was defective
and the goods damaged.
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The defendant, after receiving the goods from the plaintiff, shipped
them to another company to be sold, and statements of sales were re-
turned to the defendant.

On the trial the defendant offered these accounts of sales for the
purpose of proving the loss on the goods, but they were excluded, because,
as the Court says, “They were simply the declarations of the defendant’s
agent. Their admission would violate the rule res inter alias acta,
which excludes such evidence.”

This authority was affirmed in Peele v. Powell, 156 N. C., 560, which,
while reversed on a rehearing, has not been disturbed on this point.

Bitting v. Thaxton, 72 N. C., 542, is even a stronger authority against
the plaintiff. In that case the plaintiff brought an action against the
defendant as his agent, among other things, for the conversion of prop-
erty belonging to the plaintiff, and in order to prove that the defendant
had converted thirty-seven boxes of the plaintiff’s tobaceo to his own
use by selling them to one Reid, offered a copy of Reid’s book in evidence
in which Reid had credited the defendant with the tobacco as his own
and not as agent for the plaintiff.

The evidence was rejected upon the ground that “Reid’s book was only
Reid’s declaration, and that was not competent evidence. And certainly
the copy was not better than the original.”

This is stronger authority against the plaintiff, because in the Bitting
case the defendant had been dealing with the party whose book was
offered in evidence, while in this case this defendant has had no connec-
tion or business relation with the merchants whose statements were
offered in evidence.

If auother rule should be adopied, and evidence of this character
should be admitted, the doors would be opened wide for collusion and
fraud, and parties could be confronted at the trial with damaging evi-
dence of which they would have no notice, without the safeguard of an
oath or the opportunity for cross-examination.

It follows, therefore, that there was error in receiving the evidence,
and in refusing to give the first instruction prayed for.

The defendant was also entitled to have the jury instructed on the
issue of damages as requested. “Some measure of damages should have
been given to the jury for their guidance,” and it was not sufficient to
instruct the jury “to allow such sum as you find the damage to be,” sub-
ject to the duty imposed on the plaintiff to mitigate the loss. Coles v.
Lumber Co., 150 N, C., 190,

“The measure of damages in an action by the seller for nonacceptance
is the loss directly and naturally resulting in the ordinary course of
events from the buyers’ breach of contract. Where there is an available
market for the goods in question, the measure of damages is prima facie,
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or in the absence of special circumstances showing greater damage, to
be ascertained by the difference between the contract price and the
market or current price at the time or times when the goods ought to
have been accepted, or if no time was fixed for acceptance, then at the
time of the refusal to accept.” 5 Elliott Contracts, 5095.

The same rule applies to breaches by the seller. “It is undoubtedly
the general rule that on a failure by the bargainer to deliver goods hav-
ing market value, the measure of damages is the difference between the
contract price and the market value at the time and place where it
should have been delivered.” Hosiery Co. v. Cotton Mills, 140 N. C,,
452. '

The defendant had the right to refuse to receive the potatoes, and the
plaintiff eould recover nothing, unless the potatoes graded No. 1 and
No. 2 as required by the contract, and if they were of that quality and
the refusal of the defendant to receive them was wrongful, the plaintiff’s
damages would be nominal if the plaintiff could have sold the potatoes
at Aurora, the place of delivery, for as much as the contract price, or
for a greater sum, and the defendant was entitled to have the jury so
instructed, and it was error to refuse to do so as requested.

New trial.

I Re WirL or GEORGE M. BENNETT.
(Filed 15 September, 1920.)

1. Wills—Holograph Wills—Letters—Statutes.

For a letter wholly written and signed by a deceased person to be con-
strued as his holograph will, the provisions of our statutes, Rev., 3113 (2)
and 3127 (2), must be scrupulously observed and followed in all essential
respects and with substantial precision.

2. Same—Intent to Make a Will.

A letter wholly written and signed by a deceased person, to operate as
his holograph will, must show his present intention to will his estate, or
his purpose to dispose of it after his death, and this intention must exist
at the time of the writing; and an expression in the letter that the writer
wanted the addressee thereof to have everything he had in the world, “and
I will have it fixed if I can have the chance,” etc.,, only indicates the
purpose of the writer to make a will in the future, in favor of the ad-
dressee, to the effect stated, and the writing is upon its face invalid as a
holograph will.

8. Wills—Holograph Wills—Deposit for Safe Keeping.
A letter written wholly by the testator, and signed by him, stating that

he wanted the addressee to have all of his property, and that he “would
have it fixed if he had the chance,” bears no evidence upon its face that
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the writer intended that it should be deposited with any one for safe
keeping, as required by our statutes, Rev., 3127 (2), and without further
evidence of a request that it be kept, or preserved, or that it was other
than any ordinary or casual letter, it is insufficient in this respect as a
holograph will were it otherwise sufficient.

Crvin ActioN, tried before Cranmer, J., and a jury, upon an issue of
devisavit vel non, at May Term, 1920, of Beaurort.

This is a caveat to the alleged will of George M. Bennett, deceased,
the paper-writing propounded as his will being in the following lan-
guage:

Nov. 11, 1917.

Dear Friexp:—I will try and write you a few lines to let you here
from me, I am still shut up.for measles but haven’t broke out but I am
some sick. My feever is a 104 and I am a hurting through my breast
and I cough so at night I can’t sleep and I don’t want nothing to eat.
I will be sent to the Hospital as soon as I brake out T hope I will get
along all right and T truly hope you all are well but beleve me I am some
blue today this is wrote on Sunday evening but you cant hardly tell the
difference only they drill on Sunday there is a lot works right on and
play match games all day and gamble and do eny thing except something
good. J S I feel so bad. I cant write but a few lines tell all that I
send my love to them and I hope God will be with me until we meat
again.

I will have to close for this time and you write and let me here from
you I dont know wher I will be able to answer or not but George H.
Hodges sed he would git my mail to me. Answer soon, from a loving
friend, G. H. Bennett.

Iff aney thing happens to me I want you to have ever thing I got in
the world and I will have it fixed iff T can have the chance for you have
done moore for me than aney one on earth,

from one who love you,

G. M. BeExNETT.

There was testimony tending to show that the alleged testator was an
enlisted soldier of the United States, and stationed at Camp Jackson,
near Columbia, S. C., and that, at the time he wrote the letter to J. S.
Lewis, the general beneficiary of his property named in the paper above
set out, he was very sick in camp, where he died 13 or 14 November,
1917, and that the letter and address on the envelope in which it was
enclosed were all in his handwriting. J. S. Lewis testified that Bennett
had worked with him five or six years before going to the great war;
that he was not related to him, and that Bennett had a father and a
sister now living. That he owned real estate, but he did not know how
much. He went to sec him at the camp as soon as he heard of his condi-
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tion, but arrived there only thirty minutes before he died. There was also
testimony that he was of sound mind when he left for the camp. None
of the witnesses saw him after he became sick. There was no testimony
that the relations between Bennett and his father and sister were other-
wise than those usually and generally subsisting between persons bearing
such relations to each other, nor was there any suggestion that their
relations were not cordial or affectionate. In regard to his personal
relations with them, a witness, J. S. Stilley, testified: “I knew George
M. Beunnett; have known him all my life. He had been living with
Mr. Lewis for five or six years before he went to Camp Jackson. I
know his hand-writing. I have examined this paper, including every
part, the signature and all. Tt is in the handwriting of George M.
Bennett, He was twenty-five or thirty years old. The last time I saw
him was when he went off to Camp Jackson. .\t that time he was in
his right mind so far as I know, When he was drafted he was living
one-half or three-quarters of a mile from his father. I have seen him at
his father’s house two or three times when his father was sick; he had
been sick, but was well before George went off. I have never had a
conversation with Mr. Joseph Lewis 1n which he made a statement to
me about the young man’s sanity. I just cannot remember when his
mother died. His sister lived one-half to three-quarters of a mile from
him. He associated with her once in a while. I know this handwriting,
it is George Bennett’s. He refers to his sister’s daughter as ‘Dear Kate.
This is his handwriting, dated 18 Oectober, 1917; and this, too, dated
5 November, 1917. Mr. Lewis was a farmer. George M. Bennett
worked with him on the farm. I just know about where I have been
told that tract of land lies. I do not know who was in possession. I
do not know whether it was land owned by his father.” While we state
this testimony literally, as it appears in the record, and the substance
of the rest of it, it may not be very material, except as bearing in a
general way upon the intention of Beunett to make his letter of 11
November, 1917, his last will and testament.

The caveutors requested that the following instructions be given to the
jury:

“1. If you believe the evidence, and find the facts to be as it tends to
prove, vou will answer the issue ‘No” Refused, and caveators exeepted.

“2. That one of the controlling factors in determining whether a
paper-writing propounded for probate as the last will and testament of
the writer is, that the writer of the instrument had, at the time of writ-
ing it, the intention to dispose of his property by the same, and even
if the jury should find from the evidence that the testator wrote the
paper in question and intended to dispose of his property in the manner
therein set out, he did not intend for said instrument to be his will, but
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intended to execute another instrument setting forth the disposition of
his property, then, in that event, the paper-writing propounded would
not be the last will and testament of said Geo. M. Bennett, and you
should answer the issue ‘No.” Refused, and caveators excepted.”

The jury found the issue in favor of the propounder. Judgment upon
the verdict, and defendant appealed.

Small, MacLean, Bragaw & Rodman for propounders.
Ward & Grimes for caveators.

Warxeg, J., after stating the case: The learned judge who presided
at the trial of this case should have directed the jury to answer the issue
in favor of the caveators, or, in other words, “No,” as there was no
evidence, in a legal sense, that the paper-writing, which was propounded
by the beneficiary named in it, and, thereafter, admitted to probate in
common form, or any part thereof, was the will of George M. Bennett,
the supposed testator, or the miscalled testator.

By our statute the Legislature has made careful and safe-guarding
provision for the execution and probate of wills, they being the last
expression of the intention of their makers regarding the disposition of
their property after death, and we have held repeatedly, as we should
have held, undoubtedly, that these provisions must be scrupulously ob-
served and followed in all essential respects, and with substantial preci-
sion, or at least accuracy. Rev., 3113, 3127 (1 and 2). The object of
the law is that there may be no doubt as to the intention of the supposed
testator to make his last will and testament, and as to the fact of his
having done so by the pariicular writing offered for probate, thereby
identifying it as the true and only document defining his intentions to
will his estate and his purpose as to how it should be disposed of after
his death. The two intentions to make a will and to dispose of his
estate in the manner described in the paper-writing in question must
concur and coexist. While a will must be contained in a writing, no
formal testamentary instrument is required. If it adequately sets forth
a testamentary intent it is enough. In many instances wills have taken
the form of other instruments, while in others they have been wholly
informal. A will may take the form of an assignment, or of a deed, or
of a power of attorney, or of a letter, or of a promissory note, or of an
order, etc., say the authorities. It may assume the form of any instru-
ment, or be absolutely informal. This principle is well settled and
numerous examples of such wills are to be found in the law books and
decisions of the Courts here and abroad. Gardner on Wills (1st ed.),
pp 36 to 43, and the Courts have gone very far to support such docu-
ments as valid wills, but at the same time they have required sufficient
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certainty and assurance as to the intention to presently, or at the time
the particular document comes into existence, make a will, and as to
that paper being the very will he intended to make. Gardner, at p. 40,
says: “So a letter written by a testator to a friend, authorizing him to
take charge and dispose of the testator’s property, and to sell and convey
the same as his executor, properly attested, sufficiently evidences the
testator’s intention to dispose of his property, and may be probated as a
will. But a letter, like any other instrument, to take effect as a will,
must be executed in compliance with the requirements of the statute, and
must express a genuine present and not merely an anticipated testament-
ary intent.”

Mr. Jarman, in his work on Wills (6 ed.), p. 21, says, in substance
at least: “The law has not made requisite to the validity of a will that
it should assume any particular form, or be couched in language techni-
cally appropriate to its testamentary character. It is sufficient that
the instrument, however irregular in form or inartifieial in expression,
discloses its testamentary character and the intention of the maker
respecting the posthumous destination of his property; and if this ap-
pears to be the nature of its contents, any contrary title or designation
he may have given to it will be disregarded.”

In the case of In re estate of C. B. Richardson (appeal of Nina R.
Hardee), 94 Calif., 63, the Court held that a letter, which merely ex-
pressed a desire that his sister and her children get everything he owned,
but containing words indicating that they should take it by a formal
will, or by one he would make, was not testamentary in character, but
only the expression of a desire, it clearly not being the intention that the
letter should be so construed as to become his last will. It is argued
that many cases held that such a letter constituted a will, but with this
statement we cannot agree. Those referred to manifestly contained
evidence of an intention to then devise and bequeath the writer’s estate,
or, in other words, that the letter should have a present and full opera-
tion as a will, leaving nothing to be done in the future in respect to the
matter. But here there is on the face of the letter an expression which
clearly indicates the intention that it should not itself be Bennett’s will,
but that some other document, more formal in character, should be, and
this he would have fixed if he had a chance. The general tenor of the
will shows an expectation, if not a confident hope, of his restoration to
health. He expresses the hope that “God will be with them until they
meet again.”

He was not in exiremis, even if quite 1ll with measles, as his tempera-
ture was 104, or 5 2/5 degrees above the normal, and he felt badly. He
anticipated, though, that he would eventually carry out his wish, when
better able to do so. The language of the paper is but the manifestation
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of his purpose to do something in the future, but is, by no means, a
present testamentary disposition of his property. It is more an expres-
sion of his gratitude for past favors, and a desire to reward the pro-
pounder in the future by willing him property. We cannot hold, under
our law, that it rises to the dignity and solemnity of a last will and
testament.

The statute requires, in the case of a holographic will, that the paper
be deposited with some person for safe keeping, unless it is properly
attested, or is found among the valuable papers and effects of the maker.
This letter bears no evidence on its face, nor is there any proof otherwise
that Bennett intended that it should be deposited with the propounder,
or any one else, for safe keeping. There is no request that he keep or
preserve the letter, or that he do anything more with it than he would
with any ordinary or casual letter received from him, or any other
person.

The case of Haberfield v. Browning, 4 Vesey, Jr., 200, referred to in
Mathews v. Warner, 4 Vesey, Jr., at p. 200 (31 Full Reprint Series of
Eng. Reports, p. 102), is sometimes relied on to sustain papers of this
kind as wills. That was a case of instruction to an attorney to draw up
a will, which, for special reasons, was held as a valid will. But in
Mathews v. Warner, 4 Vesey, Jr., 186, it was insisted that it did not
apply to a case of this kind, “where upon the face of the paper it is not
intended as a testamentary disposition.” There is no present disposi-
tion, nor did the deceased ever intend by signing it, “that it should imme-
diately operate,” adding that “there are many sensible passages applica-
ble to the subject in Shep. Touchstone, 404 to 408.” The Court, by so

famous a judge as Lord Lougkboroww, acecpted this contention as sound
and correct.

We cannot refrain from adding to this opinion the great weight of
that able jurist’s view as expressed by him in Mathews v. Warner, supra:
“Under all these circumstances, with this evidence, and above all, the
evidence of the paper itself, T should have no difficulty, sitting as I have
sat in a Court of Law, to put it so to the jury, that I should expect a
verdict that he had not devised; that it was no will, but only a project
of a will, not a complete, definite rule and law for settling his fortune.
It is not, it cannot, be denied, the argument presses so strong, that upon
the perusal of this paper the natural conclusion is that it was his inten-
tion to make a more formal paper than this. That inference cannot
possibly be avoided. Then ex hypothest this paper at the time he sub-
scribed it was not the law, the testament. When then, at what period,
did the voluntas testandi exist in his mind quoad this instrument? If
1t is admitted, as it must be, that when he subseribed his name he was
looking to some future act, the decision that this is his will would de-
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stroy the most general maxim I know of, ‘voluntas testatoris ambulatoria
est usque ad mortem.” No man can answer the question, at what time
that intention existed in his mind. I know there was a period when a
contrary intention existed. He has given that evidence under his own
hand by the paper of 1789, Under all these circumstances, I should
have felt myself obliged, as an act of duty, strongly to press upon the
consideration of the jury the utter impossibility upon the fair view of
the evidence of making the supposition, that this was the will, and I
must have added another circumstance, that it was his last will. The
manner in which it was kept, with so little attention, the place where
it was found, these circumstances are always of great consideration.
But though that is the bias of my mind, I am very far from saying it
may not be a necessary conclusion in the Court, which is to decide by
other maxims than we are acquainted with here, that this will may be
established; but I wish the point, after it has been well canvassed and
considered, to be felt as a point of great weight and importance; and if
such things are to be established as wills, it loudly requires the inter-
ference of the Legislature to prevent such a latitude in that respect as
makes the disposing of all a man’s fortune the most slight and trivial
act, attended with much less of form, solemnity, and precision than any
act he could do with regard to any part of his property during his life.”

Suffice it to say, that the best considered and weightiest authorities
upon this important question hold with us that a paper, such as this, is
not, in law, a last will, and this case, we think, by reason of its special
facts and the peculiar language of the paper, especially that of the last
clause, is much stronger for the caveators than any one in the large
group which support their view.

Tt is impossible to read the paper now before us for consideration, and

come to the conclusion that it is a testamentary one. It states merely
an intention to execute something in the future as his will, which he may
or may not do after fuller consideration, for, as said by Lord Lough-
borough, supra, and translating his Latin, “the will of a testator is
ambulatory even to his death,” which means, in other words, that it is
not fixed legally, but may be changed even to the time of his death.
" There is also nothing in the language used which*shows an intentioh
to deposit the paper “with some person as his will,” but is a casual letter,
written and mailed only as is a letter in any correspondence, and not
attended by the solemnity which is, and should be, required in executing
so important an instrument as a will.

The gases of Spencer v. Spencer, 163 N. C., 83, and In re Will of
Ledford, 176 N. C., 610, belong to that class of cases we have mentioned
above, where the letters showed that they were written animo testand,
and that they should operate as wills, and not some other paper to be
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written in the future. In the Spencer case the Court said: “The dis-
tinguishing feature of all genuine testamentary instruments, whatever
their form, is that the paper-writing must appear to be written animo
testandi. It is essential that it should appear from the character of the
Instrument, and the circumstances under which it is made, that the tes-
tator intended it should operate as his will, or as a codicil to it. In the
case at bar the testator had made his will in New York City on the eve
of his departure for a European trip. This so-called codicil is a letter
written to his brother immediately after he had executed his will, and
makes no reference to it. It is scarcely probable that the testator
regarded, or intended, such a letter to be in any sense a part of his will,
1 Redfield on Wills, star p. 174, and notes; S¢. Johns Lodge ». Callendar,
26 N. C., 335; Simms v. Stmms, 27 N. €., 684 This language, or the
essential part of it, was quoted and approved in the Ledford case.
Alston v. Davis, 118 N. C., 203, was overruled. The case of Milam v.
Stanley, 17 L. R. A. (N. 8.), 1126, was decided upon the same principle.
The Court there said: “The letter shows on its face that it is inartifi-
cially written, but his meaning is sufficiently apparent. He did not
have in mind that he was thereafter to make his daughters a deed to
the house and lot. (Quoting language of letter.) These words show
that he had in mind, not something that he was going to do, but some-
thing that he was then doing. In other words, they show that he in-
tended them to have the house and lot by virtue of the letter he was then
writing, and not by virtue of some instrument he was thereafter to
write.”

It is not necessary to discuss the question whether the words of the
statute, “or was lodged in the hands of some person for safe keeping”
(Rev., 3127 (2)), meant some third person, or one not a beneficiary.

The court erred in its instruction to the jury, and in not giving the
caveators’ prayers.

New trial.

HENRICO LUMBER COMPANY v. DARE LUMBER COMPANY.
(Filed 15 September, 1920.) '

1. Actions—Venue—Parties—Interest in Lands—Cities—Corporations—
Nonresidents.

A suit to set aside a deed of trust for lands, and to establish a prior
lien thereon in plaintiff’s favor, involves an estate or interest therein,
within the intent and meaning of our statute, Rev., 419, requiring that
the venue of such action shall be in the county wherein the land is situ-
ated, and where both plaintiff and defendant are corporations, nonresident
of the State, an action brought in a different county from the situs of the
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property, wherein neither has property, nor conduct its business, the case
falls within the intent and meaning of Rev., 423 and 424; and upon a
proper motion aptly made, is removable to the Superior Court of the
County wherein the land is situated, and the cause of action arose.

2. Removal of Causes—Transfer of Causes—Courts—dJurisdiction—Mo-
tions—New Parties.

Where a cause is removable, for improper venue, from the county in
which it has been brought, and new parties defendant are made at their
own request, such new parties are not prejudiced by the delay of the
original defendant to take timely steps to remove the cause to the proper
county, when they act promptly and within the time allowed by law.

Crvit aoriox, heard before Calvert, J., on a motion to remove the
same to the county of Dare for trial, which was granted, and the re-
moval ordered. Plaintiff excepted, and appealed to this Court.

The facts are these: The plaintiff sued to recover damages for the
breach of a contract by the defendant to sell and deliver to it a certain
quantity of pulpwood, for the price of $120,102.10, and also to set aside
bonds and a deed of trust on lands for fraud. The Dare Lumber Com-
pany, a corporation, issued its bonds to the amount of $6,000,000, and
secured the payment of the same by executing a deed of trust to the
Commercial Trust Company on its lands in Dare and Pasquotank
counties, The contract for the sale and delivery of the pulpwood was
authorized and approved by the Metropolitan Trust Company, which
corporation was the owner of all the stocks and bonds of the Dare Lum-
ber Company, the approval of that company being based upon a valid
consideration, that is, the benefit and advantage which would accrue to
it from the pulpwood contract. The Metropolitan Trust Company is
now the owner and holder of the bonds of the Dare Lumber Company,
secured by the deed of trust, which are alleged to be fraudulent as to the
creditors of the said company. The latter company was the original
defendant in the action, which was brought in Beaufort County. The
other defendants were afterwards made parties, as defendants, upon their
own request, and moved that the venue of the action be changed to Dare
County, because the cause of action arose there, and the lands desceribed
in the deed of trust are situated there, all of the parties being nonresi-
dents of this State. A sale of the lands by the trustee, under the power
contained in the deed of trust, was enjoined and other orders made,
which, though, it is not material to consider at this stage of the pro-
ceedings.

The Metropolitan Life Insurance Company having become the owner
of the stocks and bonds of the Dare Lumber Company, the Metropolitan
Trust Company had been substituted as trustee in the deed of trust for
the Commercial Trust Company. The time for answering expired on
13 July, 1920, and the motion to remove was filed 12 July, 1920.
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Small, MacLean, Bragaw & Rodman for plaintiff.
Frank Ewing, P. W. McMullan, and W. A. Worth for defendant.

Warxer, J., after stating the foregoing material facts: The right
to have the place of trial changed from Beaufort County to Dare County
would seem to be clear upon the facts. Why the venue of the action
was laid in Beaufort County does not appear. It manifestly was not the
proper county, as none of the parties resided therein; the cause of action
did not arise in that county; nor was any of the land to be affected by
the judgmient, and deseribed in the deed of trust, situated therein; nor
was the business of the companies, or any of them, usually done in that
county. But Dare County answered all these requirements. Rev., 419,
423, 424. The plaintiff, as we have remarked, is a Virginia corporation,
and the defendants are New York corporations, and those sections fix
the venue, which does not include Beaufort County. The law provides
that actions for the following causes must be tried in the county where
the subject of the action, or some part thereof, is situated, subject to the
power of the court to change the place of trial, in the following cases:

1. For the recovery of real property, or of an estate or interest
therein, or for the determination in any form of such right or interest,
and for injuries to real property.

2. For the foreclosure of a mortgage on real property, etc. Rev., 419,

An action against a corporation created by or under the laws of any
other State, government, or country may be brought in the Superior
Court of any county in which the cause of action arose, or in which it
usually did business, or in which it has property, or in which the plain-
tiffs, or either of them gshall reside. Rev,. 223, This action was
brought for the purpose of setting aside the deed of trust, and obtaining
a lien thereon superior and prior thereto. TIt, therefore, comes within
the operation of Rev., 419 (not to mention the other sections which are
applicable), because the plaintiff secks the determination, in some form,
of an estate or interest in real property. We held in Wofford v. Hampton,
173 N. C., 686, that a creditors’ bill for setting aside an alleged fraudu-
lent deed of a debtor to his wife was triable only in the county where the
land, or some part thereof, is situated. The objeet of this action is to
establish a claim and to annul, for fraud, a deed of trust on lands in
Dare County, where the cause of action arose.

There is a suggestion that the motion to remove the case for trial
to Dare County was not made within the time prescribed by the statute,
but this appears to us to be an erroneous view of the case. It is certain
that the insurance company and the trust company made their applica-
tion for removal in time, and, even if the other defendant was tardy, it
could not, by its inaction, prejudice, much less sacrifice, their right of
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removal. These two defendants acted promptly after they were allowed
to become parties. They would have been mere interlopers had they
taken action to remove before their euntrance into the case. A similar
qnestion was before the Court many years ago in Knowis v. Baker, 4
N. C. (Anno. Ed.), p. 196, where Judge Cameron said: “No neglect or
delay in making the application can be fairly imputed to the defendant;
for although the suit has been pending for several terms, yet till he
became interested in it, he had no aunthority to interfere in it; and the
application for a removal is made at the same term at which he is made
a party to the suit.” Besides, the defendants could not judicially have
known what was the cause of action, and that it was removable to the
proper venue, until the complaint was filed. s we have said, if the
Dare Lumber Company was too late, or had waived its right, it did not
deprive the other defendants of theirs.

After providing for the venue of actions concerning real property
(Rev., 419), the statute declares that “in all other cases, the action shall
be tried where the plaintiffs or defendants, or any of them, reside.”’
Rev., 424. None of the parties reside in Beaufort County, as they are
all nonresidents.

There was no error in the order.

Affirmed.

J. H. LEROY v. JOHN SALIBA.
(Filed 15 September, 1920.)

1. Appeal and Error—Inspection of Papers—Judgments—Orders—Find-
ing of Facts—Presumptions—Statutes—Partnership.

In an action by a partner for the dissolution of the partnership and
an accounting against the managing partner, charging him with fraud, it
will be assumed, on appeal from an order of the Superior Court judge
for an inspection and production of papers, ete., in the possession of the
defendant, Rev., 1655, 1657, that the judge found such facts as were suffi-
cient to support his ruling, in the absence of any written finding, and he
was not requested by the appellant to find the facts.

2. Same—Evidence—Fraud.

There must be some evidence upon which the trial court pases its order
for the inspection and production of papers, ete., in an action to dissolve
a partnership, Rev., 1636, 1657 ; but allegations in an affidavit that the
plaintiff had received certain checks from the managing partner of a firm,
in which he was a partner, for his share of the partnership profits, which
had been paid, and the contents were then unknown to him, and that they
related to the merits of the action, arc sufficient when there are allegations
that the managing partner had committed fraud in the conduct of the
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partnership affairs and intended to depart from the State and remove
his property and effects therefrom for the purpose of defrauding and
defeating his creditors.

Crvir acriox, tried before Stacy, J., at January Term, 1920, of Pas-
quoranNk. Defendant appealed.

Ehringhaus & Small, Meckins & McMullan, and Thompson & Wilson
for plaintiff.
Aydlett & Simpson for defendant.

Warxkeg, J. This is a motion in the cause for an inspection and pro-
duction of papers and documents, in possession of the defendant, which
relate to the merits of the action, or the defense therein, under Rev.,
1656 and 1657. The action was brought for a dissolution of a co-
partnership, and an accounting by defendant, who managed its business,
and has had possession of its books and papers. The verified pleadings
were, by consent, used as affidavits. The defendant is charged in the
complaint with fraud committed in the conduct of the partnership
affairs, and further with the intention of departing from the State and
removing his property and effects therefrom for the purpose of defraud-
ing and defeating his creditors, and particularly the plaintiff, which
allegation is based upon statements made by the defendant.

It is further charged that he has secreted his property with the same
fraudulent intent.

The judge granted plaintiff’s motion. He did not find any facts, nor
was he requested by defendant so to do. In the absence of such a special
finding we must assume that the judge found such facts as were sufficient
to support his ruling. This is well settled. Albertson v. Terry, 108
N. C, 75; Hardware Co. v. Buhman, 159 N. C., 511; Jones*v. Fowler,
161 N. C,, 354; McLeod v. Gooch, 162 N. C, 122. Tt must, of course,
appear that there is some evidence to justify the decision upon the
motion. It does appear in the complaint, treated as an affidavit, that the
contents of the checks, which were included in the order for an inspection
by name, were not known to the plaintiff, and that they “related to the
merits of the action,” using the language of the statute (Rev., 1656), and
this cannot be questioned. The checks were given to the plaintiff in part
payment of his share of the partnership profits, and, therefore, he had
seen them at the time, but they were sent to the bank on which they were
drawn and by it returned to the defendant. This does not necessarily
prove that he remembers their contents, as the transaction took place
some time ago, and, besides, the complaint shows that they are pertinent
to the issue joined between the parties. It was said in Sheek v. Sain,
127 N. C,, 266: “Although it appears to us from defendant’s affidavit
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that such exhibition (of the check) could have dome him no good, still
we would have sustained the ruling of the court upon the ground that the
statute gives the judge discretion to make an order requiring the plain-
tiff to exhibit the check to the defendant, and to give him, or to allow
him to take, a copy of the same.” Other cases sustaining the ruling of
the Court are Whitten v. Tel. Co., 141 N. C,, 361; Evans v. R. R., 167
N. C., 415 Bank v. Newton, 165 N. C., 363. Justice Hoke said in the
last case: “A perusal of the statute will disclose that the question rests
in the sound legal discretion of the court, and as we find no such abuse
of discretion on the part of his Honor as to raise a legal question for
our decision, the judgment is affirmed.” And Justice Brown, comment-
ing upon that language, said, in Evans v. R. R., supra: “Under the
authority of that case (Bank v. Newton), we deem it proper to say that
when this case is tried it will still be competent for the judge, in his sound
discretion, to compel the production of this Form 408 when its compe-
tency and pertinency as evidence bearing upon the issue may the better
be determined.”

There 1s no error in the ruling of the court.

Affirmed.

MRS. HELM P. POWELL, ADMINISTRATRIX, V. HOOKERTON TERMINAL
COMPANY.

(Filed 15 September, 1920.)

Bills and Notes—Lost Collateral—Trusts and Trustees—Right of Action—
Judgments—Rights of Pledgor.

Defendant gave its renewal notes to plaintiff for the purchase of shares
of stock in a banking corporation, endorsed by its agent and with the con-
sent of all parties concerned except the plaintiff. The shares were placed
in the hands of a trustee to be delivered to the endorser, the defendant’s
agent, upon the payment of the note they secured. The shares of stock
were misplaced or lost by the trustee, and it was Held, not to be required
that the plaintiff produce the shares of stock before her right of action
accrued on the past due note, she not being chargeable with, or in default
for, the loss of the shares; and a judgment requiring the plaintiff to give
sufficient indemnifying bond, both to the defendant and the bank, upon
the payment by the defendant of the note and retaining the cause for the
plaintiff to take such other steps as she may be advised upon the nonpay-
ment of the note, is a proper one.

AprpraL by defendant from Lyon, J., at March Term, 1920, of Epce-
COMBE.
This is an action on a note for $300, given by the defendant to the
plaintiff. Tt is one of three notes, the other two having been paid. All
2—180
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were endorsed by Mr. H. C. Bridgers, and were given for the purchase
of stock in the First National Bank of Tarboro. Stock of said bank
was, by agreement between all the parties except the plaintiff, deposited
with Ed. Pennington to hold as trustee to secure the payment of the
notes, with a stipulation that as and when the serial notes are paid, the
certificate of stock in the hands of Mr. Pennington, as trustee, which
secured the note so paid, should be surrendered by the trustee to Mr.
H. C. Bridgers, the endorser, and who represented, ard was acting for,
the defendant, as agent. The note in suit was originally one of a set
of twelve notes secured by the same collateral, the other cleven having
been paid, and the certificates held by the trustee as collateral having
been surrendered according to the agreement. The certificate for the
five shares securing the note sued on has been lost or mislaid by the
trustee, but by no fault of the plaintiff, who was not a party to the
agreement as to depositing the certificates with Mr. Pennington. De-
fendant now insists that the plaintiff had no right of action until she
had tendered the certificate for the five shares of the stock held by
Mr. Pennington, as trustee, as collateral to her note, and that she is not
entitled to recover any costs because of her failure to surrender the
collateral, or to offer so to do, to the defendant. The court required
plaintiff to give an indemnifying bond in the sum of $900 to defendant,
and also one in the sum of $2,000 to the bank, which was done.

The court held that plaintiff is not required to produce the certificate
for five shares of bank stock, or, if it is lost, to cause another one to be
1ssued before she can recover,

Judgment was thereupon rendered for the plaintiff upon the note, and
for costs, with this provision inserted therein: “This eanse is retained
to the end that if said judgment is not paid, then the plaintiff can take
such other and further action herein as she may be advised towards
selling said stock for the payment of the said judgment.”

Defendant and Mr. H. C. Bridgers excepted to the judgment, and to
the ruling against them, and appealed.

W. 0. Howard for plaintiff.
John L. Bridgers for defendant.

Warkeg, J., after stating the case: There is no rule of law which
requires the plaintiff, before bringing this action, and upon the special
facts of the case, to produce and deposit the stock. If any such action
on her part as to the deposit of the certificate in court, so that it could
be surrendered when the judgment is paid, was necessary as a condition
precedent to her having judgment upon her note, the admitted fact that
the certificate had been lost, and that indemnity bonds had been given,
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as ordered by the court, supplied the place of such production and tender
of the original certificate, or a new certificate as a substitute for it. She
did not have the possession of the stock, under the agreement, but Mr.
Pennington, as trustee, had it, and received it at the special instance
and request of Mr. Bridgers, the endorser, and the defendant, with the
concurrence of the bank. She was not trusted with it, and is not respon-
sible for its keeping and production. It would be a hard measure to
impose such a duty or obligation upon her when the necessary means and
opportunity of producing it was taken from her by an agreement between
the other parties. She acquired a benefit by the deposit of the stock
as collateral, but this was done under the law, and by no provision in
the agreement. The defendants could not tie her hands and then ask
that she be required to do what, by their own action, they have pre-
vented her from doing. Under the terms of the agreement between
defendauts, they were required to pay the note and take it to the trustee,
Pennington, and demand the collateral. If he could not produce it,
because he had lost it, it becomes a matter between him and the other
defendants, and Mrs. Powell was placed in no default by reason thereof.
We think this clearly the law, and, morcover, is right and just.

Although no authorities were cited to us, we are of the opinion that
the foregoing views are fully sustained by Bateman v. Hopkins, 157
N. C,, 470. As said substantially in that case, How can the defendants
have been hurt if they are fully gssured by the indemnity bond required
that no loss can come to them? There is another principle of that case
that applies strongly here, which is, that if defendants’ own laches have
prevented the plaintiff from complying with their present demand, the
law affords them no relief. It will simply proceed to do justice accord-
ing to the facts, and not give to the defendants a relief which has been
forfeited by their own conduct in the matter. If they preferred the
method of depositing the collateral with Mr. Pennington, and the certifi-
cate has been lost by him, they must take the consequences, as it would
be contrary to all our notions of justice to visit upon Mrs. Powell, an
innocent party, any part of their misfortune, which they solely have
brought upon themselves. We do not say that defendants were negli-
gent, but that Mrs. Powell, the plaintiff, was not.

If the collateral had been deposited with the plaintiff, the question
might be different. Why did not the defendants have new stock issned
and deposited with the trustee? This is not explained.

There was no error.

Affirmed.
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WASHINGTON HORSE EXCHANGE COMPANY v. G. I. BONNER.
(Filed 15 September, 1920.)

Bills and Notes—Endorser—Admissions—Notice—Waiver—Burden of
Proof—Instructions—Appeal and Error.

The burden of proof is upon the plaintiff in his action against an
endorser on a note to show both notice of dishonor or waiver thereof
when this defense is relied upon, and an erroneous admission on the trial
of the defendant’s counsel, that the burden was on him to show want of
notice, does not relieve the plaintiff of his burden of showing the defend-
ant's waiver, and an instruction to the jury that placed the burden on
defendant to show both-the lack of notice and its waiver, is reversible
error.

Brown, J., did not sit.

ArpraL by defendant from Cranmer, J., at the Spring Term, 1920,
of BEAUFORT.

This is an action on a note against the defendant Bonner, an indorser.

The defendant admitted the execution of the note and the indorsement
thereon, but denied that notice of dishonor of the note was given to him,
and therefore insisted that he was released from liability.

The plaintiff contended that notice was given to the defendant, and,
if not, that it has been waived.

The plaintiff also alleged that at the time of the indorsement of the
note the defendant agreed to collect the same, which was denied by the
defendant.

Rath wontinag sntnada
EULVAIINY tlu.l. LA AV S

tentions.

Before evidence was introduced by either party, “counsel for defend-
ant stated the making and the indorsement of the note was admitted,
and the burden on the defendant to show want of notice, and he was
entitled to open and conclude as a matter of law, and requested the court
to so hold, and allow him to open and conclude.”

His Honor so held, and in his charge told the jury: “The burden is
upon the defendant to satisfy you by the evidence, and by its greater
weight, that he did not receive notice, and did not waive notice. If he
has so satisfied you, you will answer the issue in his favor, but if he has
not so satisfied you, you will answer the issue in favor of the plaintiff.”

The defendant excepted. There was a verdict and judgment in favor
of the plaintiff, and the defendant appealed.

Small, MacLean, Bragaw & Rodman for plaintiff.
Daniel & Carter for defendant.
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Arrer, J.. It is conceded that the charge excepted to does not state
the law correctly, and that the burden was on the plaintiff to prove notice
of dishonor, or that the notice had been waived (Perry v. Taylor, 148
N. C., 362), but the plaintiff insists that the error was caused by the
conduct of the defendant, in that he had substantially requested the
court to so charge, and that, therefore, the defendant cannot take advan-
tage of the error.

It is true that a party cannot except to an instruction given at his
request (Kelly v. Traction Co., 132 N. C., 374), but an examination
of the instruction given shows that it goes beyond the position taken by
the defendant.

The defendant assumed the burden of showing that he did not receive
notice, but not that there was no waiver of notice, and the charge places
on him the burden of showing both, and in this we are of opinion there
is substantial error against the defendant.

The letter which was introduced in evidence by the plaintiff, and to
which the defendant exeepted, was, we think, competent as tending to
corroborate the evidence of the plaintiff that the defendant agreed to
collect the note, which would be material on the issue of waiver of notice,
as the principle is well established that there may be a waiver of notice
before or after maturity of the instrument.

For the error pointed out there must be a

New trial.

Brown, J., not sitting.

MARTHA W. HARRISON v. C. M. DAW anD WIFE.
(Filed 15 September, 1920.)

Sales—Mortgages—Void Foreclosure—Resale—Title.

Where, under the power of sale contained in a mortgage or deed in
trust, the purchaser is judicially ascertained to have acted for and as the
agent of the mortgagee, he and the mortgagee may again sell the land
under the continuing power contained in the mortgage, without the order
of court to sell, and convey the title to the purchaser at the second sale.

ArpEar by defendant from Cranmer, J., at the April Term, 1920, of
BeauFoRT.

This is an action to recover possession of a certain tract of land.

The defendants denied the right of the plaintiff to recover.

Prior to 1914, the defendant Daw was the owner of said land, and on
23 May of that year he and his wife executed a mortgage with power of
sale to S. B. Windley to secure $187.50. After said debt became due,
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the land was sold under said mortgage and bought by E. A. Daniel, Jr.,
to whom the land was conveyed by deed on 17 December, 1917.

The said Daniel brought an action against the defendants to recover
possession of said land, and the defendants alleged that the plaintiff
Daniel bought the land at the mortgage sale for, and as the agent of, the
mortgagee.

A decree was entered in said action in which it was adjudged that the
said Daniel held the title to said land under the said mortgage in trust
to secure the debt therein set forth, and upon the condition set out in
said mortgage.

The said Daniel and the said Windley, mortgagee, thereafter adver-
tised said land for sale under the power contained in said mortgage, the
same was again sold, and the plaintiff became the purchaser, and deed
was exeeuted to him for the same.

The defendants on the trial in the Superior Court stated in open court
that they rested this case on the legal question as to whether the fore-
going deeds and mortgage conferred title on the plaintiff.

The court held that the plaintiff was the owner of the land in contro-
versy, and rendered judgment accordingly, and the defendants excepted
and appealed.

Small, MacLean, Bragaw & Rodman for plaintiff.
John G. Tooly and Harry McMullan for defendants.

Arrex, J. The determination of the question involved in this appeal
depends on the right of a mortgagee to sell a second time after he has
once sold the land under the power contained in the mortgage and exe-
cuted a deed pursuant to the sale, when the first sale has been set aside.

The minority rule seems to be that the mortgagee cannot resell the
property, although the first sale 1s invalid and is upon the ground that
upon the execution of a trust deed or mortgage the legal title passes to
the trustee or mortgagee, and that any conveyance conveys his legal title,
and that he retains no title which he can convey on a resale of the
premises.

“The majority rule is that where the trustee named in a trust deed
or mortgage, with a  power of sale, has made an invalid sale of the prop-
erty conveyed to him in the trust deed or mortgage, he may resell the
property in accordance with the provisions thereof. Thus, in a case
wherein it appeared that a sale of property by a trustee in a trust deed
had been set aside by a court of equity on account of the insufficiency
of the description of the property in the notice of sale, and that the
trustee had resold the property, the Court held that the resale was valid,
and that it was not necessary to obtain an order of the court therefor.”
19 R. C. L,, 620.
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Our Court has adopted the majority rule. Brett o. Davenport, 151
N. Q, 36, -

The case of Reeside v. Peter, 35 Md., 221, is directly in point. In
this case the Court says: “On a former appeal between the same par-
ties, 33 Md., 120, a previous sale made by the trustee was set aside on
the ground that the property was not sufficiently deseribed or designated
in the public notice of sale given by the trustee; and the cause was
remanded in order that the property might be resold, and the necessary
steps taken in the court below for that purpose, in conformity with the
opinion of this Court. The trustee thereupon proceeded to advertise
the property again for sale, under the power contained in the deed, and
the sale was made on 24 August, 1870, and a report thereof made to the
Cireuit Court.

“The first objection has been mainly relied upon in this Court. It
rests upon the ground that it was necessary, after the case had been
remanded, for the Circuit Court to pass an order directing a resale of
the property, and that the trustee had no power to sell without such
order.

“In our opinion, such order was not necessary; the power to sell was
conferred upon the trustee by the terms of the deed, and no previous
order of the court is necessary to cnable the trustee to exercise it.

“In the former appeal, this Court considered the instrument as a deed
of trust and not as a mortgage. Even if it be treated, however, as a
mortgage coming within the provisions of the Code, article 64, and it be
conceded that, after the sale had been set aside, the case came within
the operation of the 9th section of that article, still we do not understand
the terms of that section as mandatory, requiring that a resale shall be
ordered by the court. It would eertainly be a safer and better practice
to obtain such order; but the resale would not be invalid without it, nor
is the want of it a good ground for setting the sale aside, if it be fairly
made and free from objection on other accounts. The power to sell in
this case s not devived from the court, but from the deed; and as it may
be exercised in the first instance, and the property sold without the
court’s order, so it may be resold without such order, where the first sale
has been set aside.”

We therefore conelude that his Honor held correctly that the plaintiff
1s the owner of the land in controversy.

No error.
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CORNELIUS MIDGETT v. THE BRANNING MANUFACTURING
COMPANY.

(Filed 15 September, 1920.)

1. Employer and Employee—Master and Servant—Fellow-servant Act—
Negligence of Vice Principal—Statutes.

The plaintiff was employed by defendant logging railway company at a
steam power-driven “rigged skidder,” used for drawing logs attached to
a rope from the woods to be loaded on cars, the duty of plaintiff being to
give signal for the “skidder” to start., While acting under the supervision
of the defendant’s superintendent regarding a log that had been caught
between stumps, the skidder started, causing a personal injury to the
plaintiff. The evidence was conflicting as to the plaintiff’s contributory
negligence, and whether the ‘“skidder” accidentally started or signal was
given negligently by other employees of defendant: Held, though the
fellow-servant act would not apply, still, if the plaintiff was injured by
the negligence of the defendant’s vice principal, the defendant would be
liable unless the plaintiff was guilty of contributory negligence, and under
the conflicting evidence this question was properly submitted to the jury.
Rev., 2646.

2. Employer and Employee—Master and Servant—Negligence—Fellow-
servant Act—Actions—Damages.

When the negligence of the employer and a fellow-servant concurs in
producing an injury, the injured employee can recover from either, if he
himself is free from negligence.

Arprar by defendant from Lyon, J., at November Term, 1919, of
TYRRELL.

This is an action for personal injuries. The defendant logging rail-
road was operating a steam skidder for puiling the logs from the woods
to be loaded on its cars, it being what lumbermen call a “rigged skidder.”
The plaintif’s duty was to carry the bull rope attached to the said
machine out in the woods and fasten it to the logs to be pulled, and also
to place the ropes around the logs when they were lifted and loaded on
the cars. The plaintiff was the only one who had authority to signal
the skidder to start pulling a log. When the rope had been attached by
him, he would back off a few feet and give the signal, whereupon the
engineer would give two short blasts of the whistle as a signal for the
men to get out of the way, when he would begin to pull. When the
engineer gave the signal, the plaintiff would run further back into the
woods. .

On this occasion the log had fallen in such a manner that it lay
parallel to the railroad track, and was wedged between stumps. The
plaintiff reported this to the foreman in charge, who went where the
log was lying, in company with the plaintiff and other employees, and
ordered them to saw the log in two, and said that he would then break it
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with the skidder. In sawing the log in two, it settled down and pinched
the saw, and under the direction of the foreman the plaintiff placed the
bull rope on the top of the log, while other employees drove wedges into
the log to release the saw. While the plaintiff was standing by to give
the signal, when ready, the skidder suddenly started up, without warning,
snatching the log with such a force that it swung around several feet
to where the plaintiff was standing, knocking him down, breaking his
leg, and otherwise injuring him.

The jury found that the plaintiff was injured by the negligence of the
defendant, and that the plaintiff was not guilty of contributory negli-
gence, and assessed the damages at $500. The defendant appealed from
the judgment.

Majette & Whitley for plaintiff.
T. H. Woodley and Meekins & McMullan for defendant.

Crark, C. J. The evidence for plaintiff was that the skidder started
up without any warning. The evidence for the defendant was that the
skidder started up without orders from the foreman, and upon the signal
from another employee, who got notice from still another employee, who
received notice from the plaintiff. On this conflict of ev1dence the
motion for nonsuit was properly refused.

The defendant further insists that this injury was an accident, and 1f
not, that it was caused by the negligence of a fellow-servant, for which
the defendant is not responsible. The plaintiff was obeylng the orders
of his superior, the foreman, and the vice principal of the company, who
was present at the time and directing the work.

It is true that the fellow-servant act, Rev., 2646, applies to the opera-
tion of logging roads. Liles v. Lumber Co., 142 N. C., 49; Bussell v.
Lumber Co., 152 N. C., 123; Blozham v. Timber Corp., 172 N. C., 81.
This does not extend to the operation of the skidder by other than the
train crew, and if used only for the purpose for drawing logs out of
woods to be loaded upon the cars. Twiddy v. Lumber Co., 154 N. C,,
237. In Jackson v. Lumber Co., 158 N. C., 317, it was intimated that
the operation of the skidder to draw the logs out of the woods was not a
part of the operation of the railroad company, but that the use of the
loading machine to lift them on the cars was.

In this case the plaintiff was injured by the negligence of the skidder,
as the jury found, but if the fellow-servant act does not apply, the
defendant was liable for negligence of its vice principal, who was direct-
ing the work, and under whose orders the plaintiff was acting. “In
such a case, the negligence is imputed to the principal, and a prayer for
instruction was properly refused, to the effect that if the plaintiff was
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injured, under such circumstances, by the misconduct of a co-employee
he could not recover.”” For if the negligence of the employer and a
fellow-servant concurs in producing the injury, the injured employee
can recover from cither if he himself is free from blame. Wade w.
Contracting Co., 149 N. C., 180, citing 12 A. and E. (2 ed.), 905; Beck
v. Tanning C'o., 179 N. C., 126.

No error.

E. D. CARSTARPHEN v. TOWN OF PLYMOUTH ET AL.
(Filed 15 September, 1920.)
Municipal Corporations—=Sale of Public Building—Jail—Notice—Approval

of Voters—Injunction.

In the absence of a special statute, the mayor and councilmen of a town
are unauthorized to sell the only building of the town in which the jail
and municipal offices, ete., are located, without having given the thirty
days notice required by Rev., 2978, or the approval of the qualified voters
of the town, Rev., 2916 (6), and in such instances a permanent injunction
is proper.

Arpear by defendants from Cranmer, J., at July Term, 1920, of
WasHINGTON.

Majette & Whitley for plaintiff. .
Ward & Grimes, Vance Norman, and Van B. Martin for defendant.

Crarg, C. J. This is an action by the plaintiff, a citizen and tax-
payer of Plymouth, against the mayor and councilmen to restrain the
sale by them of a brick building owned by the town, in which is located
the office of the mayor, the office of the chief of police, the town lock-up,
the city market, and the city hall. This building is located upon land
conveyed by Arthur Rhodes and wife to the trustees of the town of
Plymouth in 1790. Said building is the only building owned or used
by the town for the above purposes.

On 21 January, 1920, the mayor and board of councilmen passed a
resolution looking to the sale of the said property, and the following
night, at a public meeting attended by seventy-five citizens of Plymouth
and others, bids were received, the last and highest bid being $13,231, by
S. A. Ward, who is also a party defendant herein. Before the sale was
consummated, a restraining order in this case was issued by Lyon, J.

Said sale, or attempted sale, was not made after thirty days public
notiee, as required by Rev.,, 2978, The Court finds the above facts, and
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held that the mayor and councilmen were without authority to sell the
said property, and decreed that the restraining order theretofore granted
should be made’ permanent. )

This judgment is in accordance with Southport v. Stanly, 125 N. C.,
464. There is no special act authorizing the sale. There was no ap-
proval by a majority of the qualified voters of the said town, under
Rev., 2916 (86).

Affirmed.

SWIFT & COMPANY v. NEW BERN PRODUCE COMPANY.
(Filed 15 September, 1920.)

1. Principal and Agent—Vendor and Purchaser—Fertilizer—Commissions
—Estimates—Sales.

A sale of fertilizer upon commission, whereunder the agent was to
obtain estimated amounts from the purchasers, sales to be approved by
the principal, shipped out direct to the purchasers when they sent in their
orders, and the commissions were due only when the fertilizers had been
paid for, does not entitle the agent to commissions on fertilizers on the
estimates furnished, but only on such for which the orders were given and
paid for by the purchasers.

2, Principal and Agent—Commissions—Vendor and Purchaser—Fertilizer
—Wastage—Damages.

When fertilizers are consigned to the selling agent, to be sold upon
commission, title retained by the vendor, and the agent to render a state-
ment to him at designated time, and return the unsold part of the con-
signment, the agent cannot recover for wastage by reason of the sacks not
having been properly sewed, when it established that the agent had been
paid his commissions in full.

3. Principal and Agent—Vendor and Purchaser—Contracts—Wastage—
’ Fertilizer.

A selling agent of fertilizer, upon commission, may not recover for
wastage by reason of insecurely sewed sacks, when he has not complied
with a stipulation in his contract providing that “all claims of whatsoever
nature must be made within ten days of the receipt of the fertilizer, or
they will not be recognized,” and had not paid the vendees for any short-
age by reason of such waste.

Areean by defendant from Bond, J., at Spring Term, 1920, of Pas-
QUOTANK,

This case was heard on the exceptions to the report of a referee, by
Bond, J., at Spring Term, 1920, of Pasquotank. The court sustained
all the findings of fact to which the defendants did not except, but they
excepted to his overruling certain exceptions as to the law, and appealed
from the judgment.
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W. A. Worth and Aydlett & Simpson for plaintiff.
Meekins & McMullan for defendant.

Crark, C. J. On 27 November, 1916, the plaintiff and the defendant
companies entered into two contracts. By exhibit “A” the plaintiff
appointed the defendant company “its agent to sell fertilizer on a com-
mission of $1 per ton for actual deliveries.” Under this contract the
fertilizer was not delivered to the defendant company, but was shipped
direct to parties whose names were sent in by the defendant company to
the plaintiff. Some of these parties had sent in estimates of the amount
of fertilizer they would require, and made written agreements with the
defendant for that amount, but four of these parties subsequently failed
to order out in the aggregate 61814 tons of the total amount they had
agreed to order out.

The referee allowed the defendant company commissions on all the
fertilizer that was actually ordered out and shipped, but declined to
allow commissions on the 61814 tons which the parties failed to order.
These parties testified that they would have ordered out more but for
the delay in the shipping. The referee finds “that the failure on the
part of Swift & Company to make prompt deliveries, while not a willful
failure, was not due to causes beyond its control, and was so prolonged
as to induce a reasonable apprehension in the minds of the buyers that
further orders, if made, would not be filled in time for use.”

Said contract “A” appointed the defendant company “agent” of
Swift & Company for the sale of its fertilizer, and agreed “to pay said
agcnt in full for all services rendered and €Xpeises incurred hereunder
the following commissions, based upon actual number of tons of fertilizer
actually delivered: one dollar (81) per ton due and payable only when
all notes and accounts accruing hereunder have been paid in full to
principal.” It was further stipulated, “All contracts for sale shall be
subject to approval by Swift & Company, at its office in Baltimore.”
In view of the above provisions, the above company was not entitled to
commissions on the 6181% tons which the parties before named failed
to order out. The plaintiff did not refuse to deliver the goods. They
could only deliver upon order from these parties. If the plaintiff had
shipped the fertilizer without orders, these parties would have been under
no obligation to receive it. Besides, if ordered, the plaintiff had the
option to refuse the-order or to approve it.

The court properly sustained the ruling of the referee that the defend-
ant company was not entitled to a counterclaim of $1 a ton for the
fertilizer which parties had agreed to order, but subsequently had failed
to do so.
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The second contract, exhibit “B,” made at the same time, constituted
the defendant company “its agent for the sale of such of its different
brands of its fertilizers mentioned below as it shall consign to said agent
to be delivered at Elzabeth City.”

Ttem one of the contract says: “Swift & Company, Inc., agrees to
pay agents as commissions for services mentioned,” ete.

Ttem two says: ‘“Agent accepts this appointment and agrees to push
the sale of Swift’s Fertilizer,” ete.

Ttem three says: “Agent agrees to make full settlement to Swift &
Company, at Baltimore Md., on 1 April, 1917, for all sales, with cash for
all cash sales, and with purchaser’s notes for all time sales. Purchaser’s
notes to be endorsed by agent, and to bear interest at 6 per cent per
annum from maturity; . . . purchasers’ notes to be made on blanks
to be furnished by, Swift & Company, Inc.” “Agent further agrees to
send to Swift & Company, Inc., Baltimore, Md., on 1 April, 1917, @ list
of fertilizer remaining on hand and not sold on that date.”

Ttem four says: “Agent shall keep a separate record of sales, pay-
ments, note transactions, and stock on hand for Swift & Company, Inec.,
which they may examine on demand. All unsold fertilizer shall con-
tinue to be owned by Swift & Company, Inc., subject to its order. On
demand of Swift & Company, Inc., it shall be delivered by agent at
station named, subject to Swift & Company’s orders, free from liens,
charges, or expenses, and in good order. Agent shall store all goods
separate and apart from other goods, and in a switable building.”

Ttem five says: “Agent shall have no liens,” ete.

From the above it is clear that the New Bern Produce Company was
merely agent of the plaintiff. As the defendant company was merely
the agent of the plaintiff, to whom the fertilizer belonged, the defendant
cannot recover any loss of fertilizer caused by bad sewing. The title of
the fertilizer was in the plaintiff, and the defendant eould return to the
plaintiff any part of the fertilizer which it did not sell. The judge
approved the referee’s finding of fact that the bags were not properly
sewed, and that as much as ten per cent of the fertilizer was thus shipped
and wasted, before delivery. But it was also found that the defendant
received full price without any abatement to the purchaser by reason of
any wastage, though the referee allowed certain other demands for
recoupment to the defendant.

Item ten of the contract provides: “All claims of whatever nature
must be made within ten days of the receipt of the fertilizer or they will
not be recognized.” The defendant was notified to make claim for any
losses, which would be adjusted, but made none until after this suit was
brought, and have paid out nothing. They are not entitled to recover
on the counterclaim, not only because they filed no claim for losses, as
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required by contract, but because they have not suffered any loss. Hub-
bard v. Godwin, 175 N. C., 174. The court properly sustained the
refusal of the referee to allow the counterclaim for wastage.

Affirmed.

Ix RE BAILEY.
(Filed 15 September, 1920.)

1. Appeal and Error—Exceptions—Brief—Rule of Court.

The court will dismiss the appellant’'s case when she fails to assign
error as required by Rules 19, 20, and 21, or fails to file brief by the time
required by Rule 34.

2. Wills—Devisavit Vel Non—Evidence—Declarations—Rebuttal.

¥

Declarations of testator, who signed by cross mark to his alleged will,
that the paper-writing was a forgery, and that he had not signed it, are
competent in rebuttal of the evidence introduced in support of its genu-
ineness.

Appeal and Error—Objections and Exceptions—Letters—Contents—
Records.

Where the contents of letters introduced on the trial do not appear on
dppeal, an exception thereto cannot be sustained on appeal.

3

4. Appeal and Error—Devisavit Vel Non—Instructions—Harmless Error.
Where two paper-writings, each purporting to be a will, are, by consent,
passed upon together on the trial of devisavit vel non, and neither one
sustained, an exception to the charge that if both were properly executed,
ete., the later would prevail, becomes immaterial.

5. Wills—Devisavit Vel Non—Verdict Set Aside—Consent.

The court will not set aside a verdict in an action devisavit vel non at
the request of all the parties, for this would present a moot question,
which the courts will not consider.

Avprar by propounders from Dandels, J., at October Term, 1917, of
NasH.

Devisavit vel non. Willlam Bailey offered a paper-writing purport-
ing to be the last will and testament of Ellen Bailey, dated 26 March,
1914. This was caveated by Cora Wilson, who offered a paper-writing
also purporting to be the last will and testament of Ellen Bailey, dated
10 May, 1915. This was caveated by William Bailey. The other heirs
at law were made parties. By consent, the following issues were jointly
submitted :

“1. Is the paper-writing bearing the date 26 March, 1914, offered by
the propounder, William Bailey, the last will and testament of Ellen
Bailey ¢
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“9. Is the paper-writing bearing the date of 10 May, 1915, pro-
pounded by Cora Wilson, the last will and testament of Ellen Bailey ?”

The jury responded to cach of these issues, “No.” Judgment accord-
ingly.

No counsel for Cora Wilson.
Thorne & Thorne and F. S. Spruill for William Bailey.
Finch & Vaughan and J. S. Manning for the heirs at law.

Crarx, C. J. There were no assignments of error filed by Cora
Wilson, as required by rules 19 (2) and 21, 174 N. C., 832, 833; Lee ».
Baird, 146 N. C., 361, and numerous cases since. Also, there was no
brief filed for her, in the time required by rule 34, and the motion by
appellee to affirm the judgment as to her is allowed.

In the appeal of William Bailey, the first assignment of error is the
admission of the declarations to the witness Woodruff by Ellen Bailey
that the paper-writing of 26 March, 1914, was a forgery, and she had
never signed the same. It purported to be executed by making her
mark, and this declaration was competent to rebut the evidence offered
by William Bailey in its support. In re Wellborn, 165 N. C., 641; In re
Shelton, 143 N. C., 220; Reel v. Reel, 8 N. C., 248.

The second assignment of error that the court allowed Cora Wilson to
introduce as evidence sundry letters of Ellen Bailey cannot be sustained,
for the record does not disclose the contents of the letters.

The third assignment of error is to the charge that if the jury find
that both paper-writings were legally and properly executed by Ellen
Bailey; that the paper-writing propounded by Cora Wilson was the last
will and testament of Ellen Bailey, because it was of later date than that
propounded by William Bailey, has no foundation, because the jury
found that both were forgeries.

The fourth assignment of error, that the court refused to set aside
the verdict when requested to do so by all parties at that time, cannot be
sustained. In Kenny v. R. R., 165 N. C., 104, the Court held that the
parties have a right before trial to scttle their differences by agreement
and compromise, but, after the return of the verdict, the court, in its
discretion, may refuse to try the case over again although the parties
consent for a new trial, for courts of justice cannot be turned into moot
courts.

No error.
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BARGAIN HOUSE v. C. E. JEFFERSON.
(Filed 15 September, 1920.)

Appeal and Error—Justices’ Courts—Supreme Courts—Docketing Case—
Laches—Attorney and Client—Statutes.

Defendant appealed from a judgment of a justice of the peace rendered
upon condition that plaintiff produce certain receipts, which he did in a
few days, the appeal being conditioned upon the rendition of the judgment.
The judgment was docketed in the Superior Court; nineteen days after
the signing of the judgment, and eleven days after it was docketed in the
Superior Court, a term of court was held for the county, and another
several months thereafter; but the appeal had not then been docketed, and
thereafter the plaintiff had execution issued, and defendant moved and
obtained a writ of recordari, without notice: Held, the writ was im-
providently granted, and plaintiff’s motion to dismiss should have been
granted. Rev., 1492. Held further, the defendant’s laches, in failing to
perfect his appeal, was personal to him, and he could not be relieved by
imputing it to his attorney.

ALLEN, J., dissenting ; WALKER, J., concurs in dissenting opinion.

Arpear by plaintiff from Cranmer, J., at April Term, 1920, of Brav-
FORT.

Judgment was rendered in this case by a justice of the peace 3 Sep-
tember, 1919, for $44.79, the defendant being present in person and by
counsel, the justice requiring the plaintiff to produce a receipt for the
goods alleged to be lost before he would sign judgment, which the counsel
for the plaintiff agreed to do. The counsel for the defendant entered
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10 September the plaintiff produced said receipt, and the justice entered
the judgment, which was docketed in the Superior Court 18 September,
1919,

On 29 September, 1919, nineteen days after the judgment was signed
by the justice, and eleven days after it was docketed in the Superior
Court, a term of court was held for- the county. But neither at that
term mnor at the next term, beginning 17 November, was the appeal
entered in the Superior Court.

On 2 December, 1919, no appeal having been docketed, the plaintiff
caused execution to issue. On 9 December, 1919, the defendant obtained
a writ of recordart without notice to plaintiff. At April Term, 1920,
the plaintiff moved to dismiss the recordari, which was refused, and the
plaintiff appealed.

A. W. MacNair for plaintiff.
Daniel & Carter for defendant.
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Crarg, C. J. The writ of recordari was improvidently granted, and
the motion to dismiss should have been granted. Rev., 1492,

When an appeal from a justice of the peace 1s lost, without fault on
the part of the appellant, he is entitled to the writ of recordari as a
substitute for the lost appeal. But here the appellant was guilty of
inexcusable neglect, and was not entitled to the writ. The judgment
was rendered 3 September, conditional upon the plaintiff’s producing a
receipt, which he did a few days later, and the plaintiff entered its
appeal. The justice signed judgment 10 September, which was docketed
in the Superior Court 18 September.

At the term of the court 29 September the appellant, with proper care,
should have made inquiry as to the disposition of the case which had
been made by the justice, and eertainly it was inexcusable negligence to
wait nearly three months before applying for a recordari. Pants Co. v.
Smith, 125 N. C., 590; Davenport v. Grissom, 113 N. C.; 38, and cases
there cited.

It is no excuse for the defendant if he depended on his counsel to look
after the matter, for he could have attended to it himself. “It is not
enough that parties to a suit should engage counsel and leave it entirely
in his charge. They should, in addition to this, give to it that amount
of attention which a man of ordinary prudence usually gives to his im-
portant business.” Roberts v. Allman, 106 N. C., 394, and citations
thereto in Anno. Ed.

It was incumbent upon the defendant to docket his appeal in the time
required by law or show sufficient ground for the recordart in lien of the
appeal. Walker, J., in Tedder v. Deaton, 167 N. C.; 479,

An appesl lies from the dismissal of an action, or of an appeal, for
that is final, but it does not lie from the refusal to dismiss, for an exeep-
tion should be noted and an appeal lies from the final judgment. Clem-
ents v. R. R., 179 N. C., 225, If the party loses, then the whole case
will come up for review. But when an appeal is in fact taken, the
Court, though dismissing the appeal, in its discretion may express an
opinion upon the merits. Hoke, J., in Taylor v. Johnson, 171 N. C., 85,

Each party will pay half the costs of appeal. Fleming v. Fleming,
159 N. C., 440; Wilson ». R. R., 142 N. C., 341; Palapsco v. Magee,
86 N. C., 357.

Appeal dismissed.

Arrew, J., dissenting: I would agree to the judgment of the Court
if all the facts appearing in the record were stated in the opinion, but
some are omitted, which, I think, are determinative of the appeal in
favor of the defendant.

The deferidant states in his petition for a recordari, which is verified
and was used as an affidavit, that after the introduction of evidence by
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plaintiff and defendant, and the argument of counsel before the justice,
the court (justice) stated “that there was no evidence before it at that
time that the plaintiff ever made delivery of the said goods to the rail-
road company, and that it would continue the matter for the plaintiff
to secure more evidence, and upon obtaining this additional evidence
would give notice to the defendant at the time it would render judgment
in said cause,” and it is denied specifically that notice of the rendition
of the judgment was given to him, or that he had any knowledge of it.

The attorney of the defendant also files an affidavit in which he
says that the statement by the defendant in his petition as to the agree-
ment by the justice to give notice of the rendition of the judgment “is
absolutely true to afiant’s own knowledge, he being present in person,”
and that he “did not know that judgment had been rendered until execu-
tion was issued thereon.”

As stated by Walker, J., in LeRoy v. Saliba, at this term, “The judge
granted plaintiff’s motion. He did not find any facts, nor was he re-
quested by defendant so to do. In the absence of such special finding
we must assume that the judge found such facts as were sufficient to
support his ruling. This is well settled.”

Applying this rule, the judge refused to dismiss the petition for a
recordart, because he found that the justice agreed to give the defendant
notice of the rendition of the judgment, that he failed to do so, 