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Rule 62 of the Supreme Court is as follows:. 
Inasmuch as all the reports prior to the 63d have been reprinted by the State, 

with the number of the volume instead of the name of the Reporter, counsel will 
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In quoting from the reprinted Reports counsel will cite alvays the marginal 
(i. e., the original) paging, except 1 S. C. and 20 N. C., which have been repaged 
throughout, without marginal paging. 
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J U D G E S  
O F  THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

................................ \V. M. BOND A t  ChonRann 
............................. ..................................... GEORGE W. CONNOR Second Wilson. 

........................... ............................................. JOHN H. KERR Third Warren. 
........................... F. A. DANIELS o u t 1  IVayne, 

............................. J. LLOYD HORTON i t  Pit t .  

.................................. 0. H. ALLEN Sixth Leuoir. 
............................. T. H. CALVERT Sereiitli Wake. 

...................... E. H. CRANMER ............................................. i l t  ..Brullswick. 
.................................................... C. C. LYON Ninth ................................. B l i ~ d e ~ ~  

.............................. ITT. A. DEVIN T ~ n t  Granville. 

WESTERN DIVISION 

............................................... .......................... H. P. LANE Eleventh Rockingham. 
.................................... THOMAS J. SHAW Twelfth ........................... Guilforcl. 

\V. J. ADAMS .......... Thi r t een t l~  .......................... &loore. 
W. F. HARDING o u r t e e t l  .................... Meclrlenburg. 

............................................... ........................... B. I?. LONG t e e t h  Iredell. 
......................... J. L. WEBB ..................................................... Sixteenth Cleveland. 

..................... T. B. FINLEY ................................................ Seventeenth Wilkes. 
......................... J. BIS RAY ................................................. Eighteenth Yancey. 
......................... P. A. MCELROY ......................................... N e e h  Madison. 

T. D. BEYSON ................................................. Twentieth Swab. 



SOLICITORS 

EASTERN DIVISION 

.................................... J. C.  B. EHRIXGHAUS First Pasquotank. 
................................ RICHARD G. ALLSBROOK Second ................................. Edgecombe. 

................................... GARLAND E. MIDYETTE Third Northampton. 
.......................................... ................................. WALTER D. SILER Fourth Chatham. 

.................................... JESSE H. DAVIS Fifth Craven. 
.................................... J. A. POWERS Sixth Lenoir. 

H. E. NOREIS ...............................-.........Wake. 
.......................................... WOODUS KELLTJM Eighth New Hanover. 

............. ................................... S. B. MCLEAN -.- Ninth Robeson. 
.................................. S. M. GATTIS Tenth Orange. 

WESTERN DIVISION 

S. P. GRAVES .............-.-..--....-....................Eleventh ............................. Surry. 
JOHN C. BOWER ................................... Twelfth ............................... Davidson. 
W. E. BROCK .................................................. Thirteenth .......................... Anson. 
G. W. WILSON -teenth ......................... Gaston. 

HAYDEN CLEMENT 
R. L. HUFFMAN ............................................. Sixteenth ............................ Burke. 
J. J. HAYES .................................................... Seventeenth ....................... Wilkes. 
G. D. BAILEY Eightwnth .......................... Transylvania. 

GEO. M. PRITCHARD - - .  Madison. 

.................................. GILJCER A. JONES -aeon. 



LICENSED ATTORNEYS 
S P R l S G  TERM. 1921 

The followin:: were licensed to ~ r a c t i c e  law by the Suprerae Court, Spring 
Term, 1921 : 

ALLEN. THOMAS \I'IIIT~ZELL .................................................................... Raleig11. 
ALLEN, WILLIAM REISOLDS, JR ............................................................ (~01~1sbor0, 

ANDRETVS. ROBERT IICCANTS ............................................................... . D u r h a m .  

ACSTIN. HORACE VERXOK ...................................................................... ..Kew London, 
BERRY, JOHS L)USCAN .......................................................................... ..Raleigh. 

RIVESS, JAY .......................................................................................... Aquada le .  
BLASD, JULIAN ADDISOX ........................................................................ ..Raleigh. 

Born, WALTER JAMES .......................................................................... ..Rocky Mount. 
BRANTLEY. I)IVIGHT .............................................................................. . .Spr ingl~o~e.  

B ~ I E ,  CLIFFORD BESNETT ....................................................................... .Bladenhoro. 

BURGESS. Joan- ROBERT ............................................................................ ~ o l u m b u s .  
RPTLER. LACY ~ICDONAIJ) ........................................................................ Hayesville. 
c ~ h l l ' ~ ~ ~ ~ ,  \T-ALTER LEE .......................................................................... Norwood, 
C'IRLTLE. FRASK ERTEL .......................................................................... .Lumberton. 

CARK. I J E O  .................................................................................................... Teachey. 
CARS\\.ELI.. (:UY THOMAS .......................................................................... \ Y a k  Forest. 

CARTER. RUFUS ROY .................................................................................. 1 Springs. 
CHEER, ERSEST CALVIS .......................................................................... Durham.  

........................................................ ( 1 ~ ~ ~ 1 ~ ~ ~ ~ 3 1 ,  ( JLA~TOS C~ARLISLE R:llei::h. 
................................................................... C'rm~m. ERNEST MCARTHUR Fayetteville. 

D I C I ~ I N S .  IV.\I)F. HAMPTOS ...................................................................... Enfield. 

EDWARDS. E s o s  TYLER .............................................................................. Polkt011. 
FELTS, \TII.LIAM ROY ............................................................................... &It. Airy. 

........................................................... FORTVNE. CIIARI~ES MEKIKE~HER Asileville. 
............................................................................. FKMIEK, JUSE ERSEST Asllel~oro. 

.................................................................. FULGIICM. JAXES SPENCER.. Ra1ri::h. 
FYXE. JACOB JOSEPH ............................................................................... Rnleiah. 

.......................................................................... Goomos. WILLIAM C'AI~L I t .  Olive. 
GORDOS, MARTIN LUTHER ....................................................................... Nasl~ville. 
GRADY. CHARLES HOWARD ........................................................................ Lcenly. 

............................................................................ GRIFFIS. 1 , r . o ~ ~  EI,DOX Etlento~i. 
HALL, A r a ~ o x  EVAX ................................................................................ \ T i ~ ~ s t o i ~ - S n l e ~ n .  

..................................................................... HARRIS. \VII.LIAM I ) u ~ r ~ , i ~ r  \3anford. 
H E N X ~ S S E E .  \VILI,IAM I~I )TVARD .............................................................. 3:llkk)ll~J+. 
HICKS. I?DISOS TTIURSTOS ...................................................................... ~ K e l l d ~ r s o ~ ~ .  

HICKS. JASPER ~ E S J A ~ ~ T S . .  .................................................................... Hell(1e1‘~~~ll. 
ISEAR,  AVID \S'ESLEY ............................................................................... .\ri1~011. 
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LICENSED ATTORNEYS. vii 

JARVIS, HUBERT CLAREXCE ........................................................................ Asheville. 
JONES, THOMAS ATKINSON, JR ............................................................... Asheville. 
KLUTZ, GILL WYLEY ................................................................................. Maiden. 
LISK, MERRILL CERDELL ........................................................................... &It. Airy. 
LLEWELLYK, CLEMENT, MAXLY ................................................................. Dobson. 
MCCULLERS, EDGAR WARREN C l a ~ t o n .  

............................................................ MARTIN, MRS. FLOREXCE COLLEN Asheville. 

MOSES, TALMAGE OWES .................................. -e. 
SARROR', JOHN ARTHUR ............................................................................. Smithfield. 
PASGLE, THOMAS ORA ............................................................................... Dillsboro. 
PITTMAX, JAMES CARLTOX ....................................................................... Gates. 
PITTMAX, WILLIAM GLADSTONE .............................................................. Gates. 

........................................................................ PRITCHETT, JOHN ALBERT R i n g s ,  Ta. 

PROCTOR, EDWARD KNOX m .  
PRUETTE, SHAW MCDADE .......................................................................... Charlotte. 
RASD, OLIVER GRAY .................................................................................... Garner. 
RHODES, HUGHES JENKINGS .................................................................. e Bern. 
STEVEXS, HESRY LEONIDAS, JR Warsaw. 

WATKINS, RICHARD CLYDE Raleigh. 

WHITMIRE, ROBERT LEE Hendersonville. 

WILLIS, DAVID HEXRY Sealevel. 

.................................................................. WOMBLE, WILLIAM BRAXTLEY cary ,  
PELVERTON, WILLIAM BAYARD GokkbOr0. 

Admitted under chapter 44, Public-Local Laws and Private Laws, Extra  
Session 1920 : 



CALENDAR OF COURTS 
TO BE HELD IN 

S O R T H  CAIROLINA DURING THE FALL OF 1921 

SUPREME COURT 

The Supreme Court meets in  the city of Raleigh on the first Monday in 
February and the last Monday in August of every year . The examination of 
applicants for license to practice law. to be conducted in wril.ing, takes place 
one week before the first Monday in each term . 

The Judicial Districts will be called in the Supreme Court in the following 
order : 

FALL TERM. 1921 
First District ............................................................................................... August 30 

Second District .............................................................................................. September 6 

Third and Fourth Districts ............................................................... September 13 

Fifth District ................................................................................................ September 20 

Sixth District ............................................................................................. .September 27 

Seventh District ........................................................................................... October 4 

Eighth and Ninth Districts ....................................................................... October 11 

........... Tenth District ... ................................................................... October 18 

Eleventh District ......................................................................................... October 25 

Twelfth District ........................................................................................... Sovember 1 

Thirteenth District ................................................................................... November 8 

Fourteenth District ..................................................................................... November 15 

Fifteenth and Sixteenth Districts ........................................................... Xovember 22 

Seventeenth and Eighteenth Districts ................................................... November 29 

Nineteenth District .................................................................................. ..December 6 

Twentieth District ...................................................................................... ~December 13 

riii 



SUPERIOR COURTS, FALL TERM, 1921 

The parenthesis numerals following the date of a term indicates the number 
of weeks during which the term may hold. 

I n  many instances the statutes apparently create conflicts in the terms of 
court. 

THIS CALENDAR IS UNOFFICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

FALL TERM, 1921-Judge Horton 

Camden-Sept. 26. 
Beaufort-July 25' (1); Oct. 3t ( 2 )  

(1). Dec. 19t (1). 
dates-8ug. 1 (1): Dec. 12 (1). 
Tyrrell-Nov. 28 (1). 
Currituck-Sept. 5 (1). . 
Chowan-Sept. 12 (1): Dec. 5 (1). 
Pasquotank-Sept. 19 ( I ) ;  K o r .  7 

14t (1). 
Hyde-Oct. 17 (1). 
Dare_Oct. 24 (1). 
Perquimans-Oct. 31 (1). 

; S o v .  21 

(1); Nov. 

SECOND JUDICIAL DISTRICT 

FALL TERM, 1921-Judge Allen. 

Washington-July 11 (1); Oct. 17 (1). 
Sash-Aug. 29 (1); Oct. 10 (1); Xov. 28 (2). 
Wilson-Sept. 5 (1); Oct. 31. (1); Oct. 31t ( 2 ) ;  

Dec. 19 (1). 
Edgecombe-Sept. 12 (1); Nov. 14t (2). 
Xartin-Sept. 19 (2); Dec. 12 (1). 

THIRD JUDICIAL DISTRICT 

FALL TERM, 1921-Judge Caluert. 

Korthampton-Aug. 1 (1); Qct. 31 (2) 
Hertford-Allg. 8 (1); Oct. 11 ( 2 ) .  
Halifax-Aug. 15 (2); S o v .  28 (2). 
Bertie-Aug. 29 ( 2 ) ;  Kov. 14 (2). 
Warren-Sept. 19 ( 2 ) .  
Vance-Oct. 3 (2). 

FOURTH JUDICIAL DISTRICT 

FALL TERM, 1921-Judge Cranwr .  

Lee--July 18 (2); Sept 19t (1); Oct. 31t (2). 
Chatham-Aug. 11 (2). Oct. 24 (1). 
Johnston-Aug. l5* (i); Sept. 26t (2); Dec. 

12 (2).  
Wayne-Aug. 22 (2); Oct. lot (2); Nov. 28 (2). 
Harnett-Sept. 5 t  (2): Kov. 14t (2). 

FIFTH JUDICIAL DISTRICT 
FALL TERM, 1921-Judge Lyon. 

Pitt-Aug. 227 (1); Aug. 29 (1); Sept. 12f (1); 
Se t 261 (1). Oct. 24t (1); Oct. 31 (1). 

Er iven-~kpt .  j* (1);  ~ c t .  3* (2); ~ o v .  21t (2) 
Carteret-Oct. 17 (1); Dec. 5 t  (1). 

Pamlico-Nos. 7 (2) 
Jones-Sept. 19 (1). 
Greene-Dec. 12 (2). 

SIXTH JUDICIAL DISTRICT 

FALL TERM, 1921-Judge Decin. 

Onslow-July 18t (1): Oct. 10 (1); Dec. 5t (1). 
Duplin-hug. 2Ot (3);  Nov. 211 (2). 
Sampson-Aug. 8 (?) ;  Sept. 19t ( 2 ) ;  Oct. 2 4  

,.,\ 
ILJ.  

Lenoir-Aug. 22* (1); Oct. 17 (1); Nov. 7t (2) ;  
Dee. 12' (1). 

SEVENTH JUDICIAL DISTRICT 

FALL TERM, 1921-Judye Bond. 

TYake-,Julv l l *  (1). Sept. 12* (1): Sept. 19t 
( 5 ) ;  act. 3t  (i): act. io* (1); act. 24t ( 2 ) ;  Nos.  
7' (1); Kos .  78t ( 2 )  Dec. 12* (1). 

Franklin-Aug. 29t (2); Oct. 17' (1); Nov. 
14t ( 2 ) .  

EIGHTH JUDICIAL DISTRICT 

F.ALL TER.\I, 1921-Judge Connor. 

S e n  Hanover-July 25' (1);  Sept. 12' (1) ; 
Sept. 19t (1); Oct. l i t  (2); Nov. 14* (1); Dec. 5t 
(2). 

Pender-Sept. 761. (1); Oct. 31t (2). 
Columbus-Aug. 22: (2); Sol - .  71t ( 2 ) ;  Dec. 

19* (1). 
Brunsaick-Sept. 5t (1);  Oct. 31 (1). 

NINTH JUDICIAL DISTRICT 

FALL TERM, 19"-Judge ICerr. 
Robeeon-July 11* (!); Sept. 5t (2): Oct. 3t 

(2); N o r .  7' (1); Dec. at (2). 
Bladen-Aug. 8' (1);  Oct. l i t  (1). 
Hoke-Aug. 15 (2). X o r .  28 (1). 
cumberland-Aug: i9* (1); Sept. 1Qt (2); Oct . 

24t (2); S o v .  21* (1). 

TENTH JUDICIAL DISTRICT 

FALL TERM, 1921-Judge Daniels. 
Granville-July 25 (1); S o v .  14 (2). 
Person-Aug. 15 (1). Oct. 17 ( 1 ) .  
Alamance-hug. 22' (1);  Sept. 12t (2); Xov. 

28' (1). 
Durham-Aug. 29* (1); Sept. 26t (2): Nov 
(1).  Dec. 12' (1). 

1 7tOra;lge-Sept.5(1);Dec.5(1).  



x COURT CALE;1\'I),lR. 

TTESTERX DIVISIOS 

ELEVENTH JUDICIAL DlSTRlCT 
FALI. T E R M ,  1921-J~rdqr Lon". 

TWELFTH JUDICIAL DISTRICT 
F.AI.L T E R M .  I!l1l--Jicdiji I l ' i l ~ b .  

FOURTEENTH JUDICIAL DISTRICT 
FU.L T E R \ I .  l9?1- Jlidii, Rni, 

FIFTEENTH JUDICIAL DISTRICT 
FILL T E R X ,  1921-5 l r d ~ c  . ~ J c E l r o ~ .  

. \ lontgo~ncry-July 11 ( I ) ;  Scpt 28t ( I ) ;  Or t .  
3 ( I ) .  

Randolpki-.July 18t (21; Sep t .  5* (1); Dcc. 5 
121 

SIXTEENTH JUDICIAL DISTRICT 

F.ALL T E R V ,  1021-Judgc B r y s o n .  

SEVENTEENTH JUDICIAL DISTRICT 

FALI. T E R V ,  19?1-Jzid~ji. Lnrii. 

C:itn\tha-.TuIy 4 (21: C r t .  31 i ? i  
.ilr~xanclcr-Scpt 19 (21 
Yaclkil~-Aug 22 (1 ) :  N o r .  28'1 ( I )  
\lilkrls-.AUK. 8 12); (Ort :it (21. 

EIGHTEENTH JUDI1:IAL DISTRICT 

I T.il.1. T E H X ,  19?l-.Jtidy~ . i h n u  

JlcDoa-cll-.July 11 (2) .  Scpt. 19 (2) 
Rnthcrforcl- iui .  ?? (4); Oct.  17 (21 
Her~di~rsoi i -Ort .  3 (2) :  Yov. 14t (2).  

I >;nl!rcy-A~!p. 8 t  (J); Oct.  31 (2).  
Iralls>-lranl:l-July 2.5 11): K o ~ r .  28 (2) 

I NINETEENTH JUDICIAL DISTRICT 

i F ~ L L  TER\ I .  1021-Judy? .Idunzs 

1 Bn~iconibr-.July 11 (3); Aug,  I t  (3) .  Hept. 5 
(31: OcJ  31 13); Nov. 7 (3 ) ;  D r r .  A t  (3): 

1 J I R ~ ~ S O I I - A I I P .  22 (1) ;  dept 28 (1);  Oct. 24 
( I ) ;  No\-, 21 (1). 

TWENTIETH JUDICIAL DISTRICT 

FI.L T E R M ,  19?1-J ililijp I l a r d i , i ~ .  

IIay\r-oorl-July 11 ( 4 ) ;  f iept .  19 (2). 
Cheroker-:tug. 8 12). Yov.  7 ( 2 ) .  
Jnckson-Oct 10 (21. ' - ! Sunin-July 25 ( 2 ) ;  Oct 24 (2). 
Gr:rhan;-Sept. 5 (1). 
Clay-Oct. 3 (1) .  

' Macon--.tug. 22 (2);  So. - .  ?I (2) .  

I 
*Cr in~ ina I  CRSPP, tCiv11 c a s e s .  $C.~vil a n d  jail cases 



DISTRICT COURTS 

Eastern  District-HESRY C .  CONNOR, Judge, Wilson. 
TVcsto?~ Di.vtvirf-JAMES E. R o n .  . J u t l ~ c ' .  (:reewl)oro 
Tl;cTstem Districf-EDWIS TATES TVERH. J ~ i t l y ~ .  Sllelby. 

EASTERN DISTRICT 
Terms-District terms a r e  held a t  the  t ime and place a s  follows: 

Raleigh, fourth Monday a f t e r  fourth Monday in April and October. 
Civil terms, Erst  Monday in March and September. S. A. ASHE, 
Clerk. 

Elizabeth City, second Monday in  April and October. J. P. T ~ o u ~ s o s ,  
Deputy Clerk, Elizabeth City. 

Washington, th i rd  Monday in April and October. ARTHUR MAYO, 
Deputy Clerk, Washington. 

S e w  Bern. fourth AIontlny in April m t l  October. ALBERT T. JVILLIS, 
Deputy Clerk, New Bern. 

Wilmington, second Monday af ter  the fourth Monday in April and 
October. C. AI, SYMNES,  D e ~ m t y  ('lerk. \ T i l n ~ i ~ i g t o ~ ~ .  

I,aurinburg, Mondiq before the last Monday in JIarch ant1 Septr~uber .  
Wilson, first Monday in  April and October. 

OFFICERS 

E. F. AYDLETT, Ullitetl States Dictrict Attorney. Elizabeth City. 
('. E. T H O M P ~ O S .  Assis ta~i t  United Btateh 1)istrict Attoruey. Elizahrth City. 
31. H .  SIIIPSOA-. Assistant Uliited Stntex 1)istric.t Attorney, Elizabeth City. 
(:. H. RELLA~JY.  Unitetl States RIi11.sl1~1. TVilniiilgton. 
S. A. ASHE, Clerk United States District Court a t  Raleigh for the  Eastern 

District of North Carolina. Raleigh. 

WESTERX DISTRICT 

Terms-District terms a r e  held a t  t he  t ime and place a s  follows: 
Greensboro, first Monday in June and December. 
Statesville, third Monday in  April and October. 
Asheville, first Monday in May and November. W. S. HYAMS, Deputy 

Clerk, Asheville. 
Charlotte, first Monday in April and October. 
Salisbury, fourth Monday in  April and October. 
Wilkesboro, four.th Monday in May and November. 

OFFICERS 

STOSEWALL J. DURHAM, Vnited States District Attorney. Charlotte. 
CLYDE R. HOEY, Assistant United States District Attorney, Charlotte. 
CHARLES A. WEBB, United States Marshal,  Asheville. 
R. I,. BLAYLOCK, Clerk United States Di-trict Court. 
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C A S E S  
ARGUED AND DETERMINED 

IN THC 

SUPR EME COURT 

NORTH CAROLINA 
AT 

R A L E I G H  

SPRING TERM. 1921 

A. A. PAUL v. NATIONAL AUCTION COMPANY AND S. A. EURE ASD W. T 
BURTON, TRADING as BURTON BROTHERS. 

(Filed 23 February, 1921.) 

1. Libel-Slander-Publication-Facts Constituting Slander.  
To constitute a libel i t  is not necessary that  the  publication should 

impute the commission of a crime, infamous or otherwise, but the charge 
is sufficient when a false publication is made, holding one up to public 
hatred, obloquy, contempt or ridicule, etc.; and the charge may be sus- 
tained by a false publication reasonably calculated to injure one in his 
trade, business or profession, by imputing to him fraud, indirect dealing 
or want of capacity in  reference to the same, without the averment of 
special damages. 

2. Same-Pleadings-Admissions-Demurrer-Matte of Defense--Trials 
-Questions f o r  Jury.  

By contract the two defendants agreed to sell a t  auction the lands of 
customers the plaintiff should procure, upon a division of the profits. Ac- 
cordingly, and a t  the  instance of one of the defendants, the plaintiff 
advertised, to procure customers, in a daily newspaper published and 
circulating in tha t  locality, to  which the  other defendant published in  t h e  
following issue of the paper, a denial of any such arrangement,  or that  h e  
had any knowledge thereof, and "warned" the public tha t  he would not 
be bound by any selling arrangements made by them with the plaintiff, 
etc., and this with full knowledge of the contract and against the protest 
of the plaintiff that it would do him serious damage in his business and 
prospects: Held,  defendant's publication was libelous without averment 
of special damages. 

3. Libel-Sotice-Damages-Statutes-Sewspapers. 
As to whether C. S., 2429, et  seq., a s  to notice to defendant in a n  action 

for libel, looking to a retraction and apology, applies to individuals hav- 
ing no connection with  a newspaper publishing the  libel, Query? Held,  
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the statutes having significance only on the question of p~ nitive damages, 
do not include compensatory damages for "pecuniary loss, physical pain, 
mental suffering, and injury to reputation." 

4. Pleadings-Answers-Admissions-Instructions-Ape 1 and Error- 
Requests for Instructions. 

In an action for libel, where the defendant has filed no answer, an in- 
struction of the trial judge that the plaintiff must satisfy the jury as to 
the amount of the damages, and that the allegations of the libelous mat- 
ter must be taken as true against the defendant is not error (C. s., 5-13), 
and Held in this case; while the charge is somewhat general on the 
issue of damages, it will not be held for reversible error on the record, 
and the absence of defendant's prayer to make it more specific. 

Held ,  in this action to recover damages for slander, the defendant's 
failure to answer was not waived by the submission of an issue without 
objection as to whether the publication was wrongful a n i  unlawful, and 
made after the plaintiff's request not to publish it, but it  vTas for the jury 
to determine whether in addition to the admissions of a c.;tuse of action 
growing out of defendant's failure to answer, the tort so admitted was 
willful and without just cause or excuse. 

 PEAL from Crannzer, J., at  May Term, 1920, of BEAUFORT. 
The cause was before us a t  the preceding term, and a certiorari was 

ordered for a further statement of case on appeal. T IP  ~ v r i t  har ing  
been complied with, i t  appears that  plaintiff institutrd this action re- 
turnable to October Term of the Superior Court of 193 f ,  against the 
National Auction Company, S. A. Eure ,  its presidciit, and W. T. Bur-  
ton, trading as ~ u r t o n   roth hers. That  per~orial  service of summons 
was matlr on all of the defcnclants, and verified coml~laint  duly filed 
against all of them, alleging in  effect a breach of contract on par t  of all 
defendants to associate themselres with plaintiff as dealem in  real estate, 
and a libelous publication against plaintiff concerning such association, 
a i d  contract causing damages, etc. There were separatc: answers filed 
by the auction company and S. A. Eure, its president, in denial of the 
contract or breach thereof, etc. Deferidant Burton made no answer, 
and entered no appearance in  the cause until after verdict, when he  
appeared and moved to set same aside, and which motion mas over- 
ruled by the court. On  issues submitted, the jury rendered the follow- 
ing rerdict : 

"1. Did defendants auction company and Burton m ~ k e  and enter 
into a contract with plaintiff, as alleged in  the complaint? Answer: 
'Yes.' 

"2. I f  SO, was plaintiff ready, able, and willing to per'orm the same 
on his p a r t ?  Answer: 'Yes.' 

"3. Did said defendants wrongfully breach said contract, as alleged? 
Answer : 'Yes.' 
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"4. I f  $0, what damage has plaintiff sustained by reason of the breach 
thereof ? Answer : 'None.' 

"5. Was the publication of the notice in the Daily News of 31 May, 
1917, wrongful and unlawful on the part of the defendant Burton, and 
did plaintiff request said defendant, before its publication, not to pub- 
lish same? Answer : 'Yes.' 

"6. I f  so, what damages has plaintiff sustained by reason of the said 
publication by said W. T. Burton, trading as Burton Brothers? ,4n- 
swer : '$2,500.' " 

Judgment on verdict for plaintiff. Defendant Burton excepted and 
appealed, assigning for error the denial of his motion to set aside the 
verdict, and refusal of his Honor to hold as to the alleged libel that no 
cause of action had been stated or prored. Other specified objections of 
the charge as given. 

Ward Le. Grimes, Small, XacLean, B m g a z ~  Le. Rodman, and J .  D. Paul 
for plaintiff. 

W .  C. Rodman, W .  A. h c a s ,  and Skinner (e. Whedbee for defendant. 

HOKE, J. The allegations in the complaint, duly verified and unan- 
swered by defendant Burton, are in effect that the publication, the basis 
of plaintiff's cause of action, was both false and malicious, and designed 
and intended to injure plaintiff in his business reputation, to his great 
damage, and the evidence offered in support of the charge tended to 
show that in 1917 plaintiff, a young man desiring to enter the real 
estate business in the town of Washington and vicinity, a new field, was 
advised that his efforts and business success would be greatly promoted 
if he would associate himself with persons of experience and established 
repute in that locality, and with that view plaintiff formed an associa- 
tion with defendants, by which the latter were to auction the properties 
secured by plaintiff to the best advantage, and they were to divide the 
profits, one-third each to plaintiff and the National Auction Company 
and W. T. Burton, trading as Burton Brothers. That acting on the 
suggestion of defendant S. A. Eure, president of the company, plaintiff 
forthwith posted several advertisements concerning the business, and 
also caused to be published in  the Washington Daily News, in its issue 
of 30 May, 1917, a notice of his business and of his association with 
defendants as follows : 

I have associated myself with the National Auction Company of 
dyden, and the famous Burton Brothers of Wilson, recognized as the 
foremost auctioneers in the county. 
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If  you ha re  land to sell a t  auction, or i n  any other way, i t  will pay 
you to see me. We ha re  the largest, oldest, and best eqlipped force in  
the South. W e  give sales that cause the crowds to flock from miles 
around. Baloon ascensions and other features are  used for attractions. 

Call a t  my  office and investigate. Attractive advertising matter is 
here for your inspection. 

WE D o  THINGS 
A. A. PACL, 

Real Estate and Insurance, 
Washington, N. C. 

That  in the issue of said paper the following day defendant Burton 
caused to be published a noticil signed by him in  repud ation of plain- 
tiff's advertisement in terms as follows: 

I n  yesterday's Daily S e w s  appeared an  aclvertieernelit by A. A. Paul,  
stating that  he had associated himself with the National -1uction Com- 
pauy, and the famous Burton Brothers of Wilson, for  the sale of auction 
contracts in this community. W e  have no authority to speak for the 
Sat ioual  Auctioii Company of Alyden, but ~ % i s h  to announce that there 
is absolutely 110 contract or connection between Ah. P a u l  and the 
Burton Brothers, nor has there cver bc.en. Furthermore, 11\11.. Pau l  has 
had no conference whatever with the Burton Brothers about such an  
associ~tioii as he a~inouncetl by adrertisement yesterday. n 'e  xiish to 
xi-arii the public that  we liave 110 coniiection whatever Trith Mr. Paul,  
nor has he to our knoaledgc visited our office a t  MTilson. TT'e ~ r i s h  to 
inform the public that ill dealing \\it11 Mr. Pau l  i t  is not dealing in any 
way ~ r i t h  us, and we will in no way br responsible for ally coi~tract  made 
~ r i t l i  him, nor boulid in ally way by any such contract. 

BURTOK BELOTHERS. 
Of VTilson, N.  C. 

The defcndant har ing  Icarned of defendant Burton's purpose to make 
this publication, and before same appeared, souglit an intervie~v with 
said d e f ~ n d m ~ t ,  fullv illfornlcd him of tlir contract esistc~lt  betn-cell them, 
and endcarored to dissuade him, urging that the effect could only work 
serious harm to plaintiff's prospects and business, but i~otwitllstanding 
plaintiff's protest and remoiistrmlce, defendant persisted in his purpose; 
and that  said notice so, published as heretofore stated was false and 
malicious, designed and intended to injure plaintiff in his character and 
business. 

I t  is fully recognized that in order to constitute a libel i t  is not neces- 
sary that the publication ~110111d impute the commissio i of crime, in- 
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famous or otherwise, but the charge is established when a false publica- 
tion is made, holding one up to public hatred, obloquy, contempt, or 
ridicule; and further, and without averment of special damages, such a 
charge may be sustained by a false publication calculated to injure one 
in  his trade, business, or profession by imputing to him "fraud, indirect 
dealing, or incapacity" in reference to the same. The publication com- 
plained of in this instance begins by specially referring to plaintiff's 
advertisement of the day before, expressly repudiates plaintiff's claim 
to be associated with defendant, and in terms and under circumstances 
well calculated to degrade plaintiff in the estimation of the community, 
and to greatly weaken or destroy its confidence in his business integrity, 
and this after plaintiff had fully informed said defendant of the existence 
of the contract, and the circumstances attendant upon its execution, 
and protested against the publication and the harm it was likely to do 
him in his character and his calIing, and under the principles stated, 
and numerous decisions here and elsewhere approving the same, such a 
publication so made in our opinion is clearly libelous, subjecting defend- 
ant to an action, and without averment of special damages. Carter v. 
Ring, 174 S. C., 549; Jones v. Brinkley, 174 N. C., 23; Simmons v. 
Jlorse, 51 IT. C., 6;  Triggs v. Sun Printing Co., 179 N .  Y., 144; Riggs 
2'. Dennison, 3d Johnson, p. 198; Manes v. Whiting, 87 Michigan, 172; 
Burf T. ddl'ertiser, Etc., C'o., 154 Mass., 238; Lansing v. Carpenter, 9 
Wisconsin, 281; Barron v. Smith, 19 South Dakota, 50; Sheibley v. 
Huse, 7 5  Keb., 811; Trebby v. Transcript Publishing Co., 14 Minn., 
84; 19 American 8: English Encyclopedia (2 ed.), pp. 909-942; 17 
R. C. L., pp. 263-294; Title, Libel and Slander, sees. 3-34. 

I t  is further insisted in support of appellant's principal objection 
that there is no allegation of notice being served on defendant, looking 
to a retraction and apology pursuant to provisions of Consolidated 
Statutes, ch. 48, see. 2429, e t  seq. I n  cases on these sections which have 
come under our observations, the suits were against the proprietors or 
publishers and editors of the newspapers and periodicals, but conceding 
that the language of this legislation is broad enough to include, and is 
intended to and does include a publication of the kind printed here, a 
publication by an individual having no business or other connection 
with t h ~  paper, etc., and this seems to be the clear meaning and purport 
of the la~v,  the position cannot avail the appellant on the facts of this 
record. In the well considered case of Osborn v.  Leach, 135 N. C., 
628, the Court has held that these statutory provisions only have signifi- 
cance on the question of awarding punitive damages; that an action f o r  
libel may proceed for recovery of compensatory damages, whether the 
notice has been given or otherwise, the same case holding that such 
damages may be properly held to include compensation for "pecuniary 
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loss, physical pain, mental suffering, and injury to reputation." In 
the case before us, not only has there been no formal demurrer pointing 
out the defect suggested, the proper way under our decisions to present 
the objection, but a perusal of the record and the charge of the court on 
the subject fails to show that the element of punitive damages was in 
any way considered or passed upon by the jury, but on the contrary, 
gives clear indication that only comipensatory damages have b~er l  
awarded. There has no harm come to defendant, therefore, by the 
failure to allege or proTe the statutory notice, and this exception also 
must be disallowed. 

I t  was further objected that his Honor in charging the jury on the 
sixth issue, that as to damages, said, among other things: "The burden 
of this issue is upon the plaintiff; he must satisfy you of the amount 
of his damage. Burton rnakes no defrnse to this action. The allega- 
tions as to Burton are not denied, and are therefore to b~: taken as true 
as to him. You mill write your answer to this issue some sum not 
exceeding $5,000. The plaintiff asks for $5,000, and you :odd not allow 
him more than that amount; do not take this as an intination that vou 
are to allow him that. You mill consider and weigh with care the 
e d c n c e  on this point, and allow such fair  and reasonable sum as you 
may find the plaintiff entitled to." 

While this charge is somewhat general as to amount of damages to be 
awarded. on consideration of the entire record. we do not think i t  should 
be held for reversible error on that account in the absence of any prayer 
to make the same more specific, and as to the objection here chiafly 
urged that the statement of the cause of action not having been denied 
by the defendant Bnrton, must be taken to be true as to him, the charge 
seems to be fully justified by the statute directly bearing on the subject. 
Consolidated Statutes, see. 513, to the effect that " e ~ e r y  material allega- 
tion of the complaint not controverted by the answer shall be taken as 
true." Kor is the effect of this provision of defendant's failure to 
answer pre~ented or wai~-ed by the submission of the fifth issue as to 
whether the publication of that issue was ('IT-rongful a r d  unlawful on 
the part of defendant Burton, and after request by plaintiff not to pub- 
lish same." That issue was no doubt submitted bv reason of certain 
decisions of this Court to the effect that on recorery for a tort, founded 
on negligence, merely arrest and imprisonment on final process would 
not be justified, tlic cases hol(1ing further that to justify such imprison- 
nlent there must be a finding by the jury that the tort was "~villfully 
committed." SfcKinne!y 7 % .  Paf f~r son ,  174 N. C., 453;  O&ly v. Lasater, 
172  K. C., 96, n general principle f d l y  approved and justified in a 
fornicr case of Ledford 1%. Emcrson, 143 IT. C., 527, wherein it J i m  held 
that ~ l i e ~ e  fraud was charged in proceedings ancillary t3 the principal 
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action, for an accounting, arrest and imprisonment by final process 
could not be had unless the issue of fraud was passed upon on an issue 
submitted to the jury. Whether the principle adverted to and involved 
in these decisions is permitted or required on a tort like the present is 
not now before us, but the issue we are considering was evidently sub- 
mitted, not in waiver of defendant's failure to answer or of any rights 
accruing to plaintiff by reason of it, but with a view of having it deter- 
mined by the jury whether, in addition to the admission of a cause of 
action growing out of defendant's failure to answer, the tort so admitted 
was willful and without just cause or excuse. 

On full consideration, we are of opinion that the exceptions of appel- 
lant as now presented in the record disclose no reversible error, and the 
judgment on the verdict is affirmed. 

No error. 

L. L. WINDER v. NICHOLAS D. PENNIMAN 

(Filed 23 February, 1921.) 

Court~urisdiction-Process-Sonreside~~ts-\VitnesseAttachment 
Replevy Bond. 

A nonresident who comes into this State for the sole purpose of prose- 
cuting his action in our courts and acting as a witness in his own behalf, 
is not subject to civil process, allowing him a reasonable time for coming 
and going, nor does he voluntarily submit to the jurisdiction of our courts 
by merely giving a replevy bond in proceedings for his personal baggage 
which was attached while he was here on that business. 

APPEAL by defendant from Allen ,  J., at January Term, 1921, of 
PASQCOTAXK. 

The defendant was a resident of Maryland, and came to Elizabeth 
City on 11 February, 1920, to an action brought by him 
against Winder, and also as witness in said case, and it is found as a 
fact that he came for no other purpose; that a few minutes after the 
case against Winder mas determined, on said 11 February, 1920, the 
plaintiff in this action (the defendant in that) had a warrant of attach- 
ment served upon the property of plaintiff, which was found by the 
court to consist of a suit-case and hand-bag containing his wearing 
apparel, a ledger, an order book, and sales book, which he had brought 
for use as evidence in the trial of said case against Winder. This 
attachment was served by the sheriff on the night of 11 February, .about 
10 o'clock, the plaintiff intending to take an early train at  6 :30 the next 
nlorning for Norfolk, his most direct route home; he had arrived in 
Elizabeth City on the day before for the sole purpose of said trial, which 
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was completed on that day, and intended to leave on the next morning. 
After the attachment was served on his personal baggage, the defendant 
filed a replevin bond for return of the attached property, but not for 
the discharge of the attachme~it, and made no motion to srt it aside. 

Thereafter, 13 February, tlie defendant appeared specially by counsel, 
who moved to strike out the return of the sheriff, to set azide the attach- 
ment, and discharge the property seized thereunder, and to dismiss the 
action. This motion vas  refused, and on appeal to the judge the judg- 
ment of the clerk was affirmed, and the defendant's inotion denied. 
Appeal by defendant. 

X e e k i n s  d i ~ f c ~ l f u l l a n  and T h o m p s o n  d W i l s o n  for p lc ' in t i f .  
Ayd le t t  d Simpson for defendant. 

CLARK, C. J. "A summons under c i d  process cannot be served upon 
nonresidents who come into this State for the sole purpose of attending 
to litigation, either as suitor or witness. Such rule is b:~sed upon high 
considerations of public policy and not upon statutory lav, since it is 
to the best interests of the public that suitors and witnesses from other 
states, who carmot be compelled to attend court here, n a y  not bc dc- 
terred from roluntarily appearing. The exemption of nonresident 
suitors or witnesses from service of civil process while a1 tending courts 
in this State covers the time of their coming, their stay, and a reasonable 
time for returning." Cooper 1 ' .  i l ' yman,  1 2 2  S. C., 'i84, wherc the 
subject is fully discussed; also B r o w n  v. Taylor ,  174 N. (3.) 423. 

I t  is admitted that the defendant, a nonresident, was protected from 
service while in the State to attend the trial of his action, and for a 
reasonable time before and after the trial, and that he w:~s preparing to 
leave immediately after tlie termination of his cause. But it is con- 
tended that he waived his eitemption by giving a bond for the release 
of his property, and for this the plaintiff relies upon X i f c h e l l  v. Lumber  
Co., 169  N. C., 397. R e  think this case differs from that. 111 the 
N i f c h e l l  case the defciidaiit had propert,v ill this State \\hiell was 
not exempt from attachment, and which the defendant had a right to 
attach, whether the defendant was in the State or not. Therefore, when 
the defendant came in, gave bond, and secured the release of his prop- 
erty, which was rightfully attached, he submitted hinlself to the juris- 
diction of the court, but here the undertaking mas only a replevin bond, 
and did not ask the release of the attachment as to any other property 
of the defendant which might be found in this State, and does not bind 
the principal and his surety to pay any judgment which may be recov- 
ered in the action. I t  is merely an engagement to redelirer the attached 
property, or pay the d u e  thereof, to the sheriff to nhonl execution 
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upon any judgment obtained by the plaintiff might be issued and the 
order authorized the sheriff to surrender the possession of this property 
to the defendant, but did not dissolve the attachment nor withdraw the 
property from the lien thereon. 

Clearly, therefore, it has not the same effect as a bail bond or an 
undertaking for the discharge of the attachment. I t  does not release 
the lien of the attachment, nor stand in the place of the attached prop- 
erty, and hence the giving of such an undertaking is not an acknowl- 
edgment of the jurisdiction of the court, or the validity of the attach- 
ment. This view is clearly discussed and stated in Winter  v. Packing 
Co., 51 Oregon, 97;  4 Corpus Juris, 1331, and other cases in the notes 
thereto. 

The l n w  to this purport is clearly stated and ably discussed in Larned 
2'. G ~ i f f i n ,  12  Fed., 590, nrhich has been cited n-it11 approval in 
P. c., 28 Fed., 302, 652; 68 do., 441; 73 do., 740; 177 do., 547; 201 
do., 1018; 30 Abb. (S. C.),  63;  3 .ilaska, 303: 5 do., 89;  61 -Irk., 
508; 3 Boyce (Del.), 34;  S. c., 51 L. R. A. (3. S.), 1132; 6 do., 273; 
46 D. C. App., 228; 83 Ga., 291; 21 Ill. Xpp., 112;  51 Kans., 222; 73 
Nich., 546; 125 do., 290; S.  c., 52 L. R. A, 192; 37 Minn., 468; 111 
Mo., 441; 35 310. App., 303; 21 Sebraska, 468; 68 S. H., 314; 74 do., 
506; 71 do., 214, 215; 136 N. Y., 589; 8. c., 20 L. R. ,I., 46 ;  46 Okla., 
633; 8. c., L. R. A, 1916, E. 1172; 17  R. I., 716; S. c., 19 L. R. X., 563; 
35 -do., 68;  120 Tenn., 343;  87 Wis., 292; 101 do., 432. 

The defendant in the principal case cited, as in this, was attending 
court trial, and was there for no other purpose. H e  was sued and ar- 
rested in a civil suit, gave bond, and was relcased, and the Court held 
that giving the bond was not a submission to the jurisdiction of the 
court. 

This case also differs from ,Ifills z.. R. R., 119 IT. C., 693, where a 
nonresident defendant came in and entered a general appearance and 
filed an answer to the merits, which mas clearly a submission to the 
jurisdiction. I n  this case the defendant denied the right of the plaintiff 
to serve civil process upon him, and although he gave a replevin bond 
for the release of his personal effects illegally attached, he entered a 
special appearance before pleading to the action, and moved to dismiss 
because he vas  entitled to the privilege of exemption. 

I n  Hi1fo)z 1 . .  Can Co., 103 Va., 255, the Court says: '(It would be a 
strange coiistructioli to hold that a bond given by a debtor to release 
property from the operation of an attachment should have the effect of 
subjecting him to a personal judgment. Every nonresident debtor, if 
this vere so, would be in  the dilemma of xaiving the right to release 
the attached property by executing a bond, which would thus subject 
him to a personal judgment. The property levied on might (as in this 
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case) be of small value as compared to the amount in  clmtrorersy, but 
if the principle contended for  be true, the  penalty of its release by the 
execution of a bond would be a submission to the jurisdiction of the 
court." This will appear most strikingly if instead of an  attachment 
of his personal effects, the person of th; defendant had been arrested, 
and he had given bond for his release tha t  he might return home, or  to  - - 
avoid remaining in  jail, until a motion for his release could have been 
made and argued by counsel. 

I n  2 R. C. L., p. 875, i t  is  held that, in a majority o '  the states, by 
an  appearance and pleading to the merits a defendant will be estopped 
from moving to quash the ~vr i t ,  but he would not be estopped by merely 
giving bond to release the attached property. 

I n  notes to Bufcher 1 % .  Len f l t c r  Po., 1 2  Anno. C'as., 1 i O ,  is set out a 
dirersity of decisions as to the effect of giving a statutory borid to dis- 
solw an  attachment. I n  the following states it is held that  giving such 
bond does not bar a motion to quash, i .  e., Arkansas, California, Georgia, 
Idaho, Indiana,  Louisiana, New Erork, Ohio, and South Carolina. I n  

some states the giving of a bond is held to release the at t  ~ c l ~ i n e n t ,  and a 
motion to quash is  unnecessary, and in others i t  is  held that  a bond is a 
waiver of a motion to quash, but a n  (.xamination of these latter cases 
will show that  the statutory bond, unlike the bond i n  tkis case, v a s  to 
pay any judgment that  might be obtained. Here  the bond is, as already 
stated, merely a replevin bond to secure the release cf the personal 
effects of the defendant, a i d  is i n  no wise an  acknowltdgment of the 
ral idi ty of the attachment, and therefore is not a submission to the 
jurisd&tion of the court, which does not follow except when the attach- 
ment of property is  valid, and such appearance renders the defendant 
liable to a personal judgment. 

I f  the defendant was exempt, as is unquestioned, from the service of 
summons, then his books, which were brought to be usbed as evidence 
in the case, and his necessary personal effects, such as clothing and the 
like, mere exenipt from attachment, because it was necestary for him to 
ha re  them in  attending the trial. 

If this were not so, then the privilege would be nugatory. I t  could 
not be expected that  the defendant would come from his home in Xnry-  
land to attend a tr ial  i n  Elizabeth City without the nwessary under- 
clothing a ~ l d  toilet articles for his  use. If llot entitled to this, then, ill - 

the language used by a member of Congress, as set out i n  the Congres- 
sional Record, nliich therefore must be of sufficient d ig i i ty  to be ~ ~ s r d  
here, a \vitness or a suitor from another State would be forced to come 
in light inarclling order, for  as said in  the above speech, he n-odd he 

"Like the poor benighted Hintloo, 
Who does the best he Bin do. 
And for clothes he makes his skin do.'' 
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We do not expect to reduce the esemption privilege of parties attend- 
ing courts i n  this S ta te  from abroad to this limitation. 

An  appeal from a refusal to dismiss an action is not appealable, but 
"our decisions are to the effect that  the refusal to dismiss a warrant  of 
attachment is an  appealable order, and unless appealed from, the ques- 
tions involved become res judicafa." IloT;c, .T., i n  X i t c h e l l  v. Lumber  
Co., 169 K. C., 397, citing Jutlrl c. -1Iining Co., 120 S. C., 397, and other 
cases. 

Defendant ~ i -as  entitled to havc the attachment and the action based 
thereon dismissed. 

Reversed. 

(Filed 23 February, 1021.) 

Drainage Disti~irt-Petitione1~~-~1~itlid~~a~val of Naiiles-Statutes. 

Upon the return day set by the clerk of the court for the hearing of the 
landowners in a proposed drainage district, C. S., 5281, etc., it may be 
shown by those opposed to the petition that some of those who signed it 
desired to withdraw, and that eliminating their names the petitioners 
would not represent a majority of the landowners in the district, or such 
owning three-fourths of the lands, as the statute requires. 

A 1 ~ ~ ~ ~ ~ ,  f rom C a ? c ~ r f ,  J . ,  at  Korember Term, 1920, of PAis~ro r ra sk - .  
This is an appeal from an  order on a petition for the estahlishnlent 

of a drainage district. Thc  petition having been filed on the hearing 
before the clerk, the petition was offered in evitlcilce, together Tr i th other 
testimony on the part  of the petitioners tending to show that  said peti- 
tion had been signed by a majority of the resident landowners i n  the 
propowl  district, and by the oyners of thrcc-fifths of all the land 
8ffectcd or to be assesscd for the expense of the proposed improvements. 

Thc  defendants or cross-peti t ic~~~ers then statcd that  they r r r e  ready 
to offcr testimony tendiljp to show that  nlany of thosc n h o  originally 
signed the petition desired to withdraw, and that  rliminating those rle- 
>iring to withtlran thcrc n-ould not bc sufficient qipnatnrcs left on the 
pctition to pollqtitlite a majority of thc l andonner~ ,  or to represent three- 
fifths of the acreagS.cL. The  clerk ~ t a t e d  that lw \ \ o d d  l ~ e n r  such tcsti- 
nlouy, but that  he would holtl that the allegations of the crow-petitioiicr,., 
if proren, wonltl not justify a11 o d c r  by him allowing said cross-peti- 
iioners to witlltlran-, aiid fnr t l l t~more ,  would conrtitute no legal obstacle 
to the appoi l~tn le l~t  of an rngineer and vienrri ,  as contemplated by the 
drainage act. 
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Tvllcrcupon tlic clerk entrrcd judgment as appears of record; it being 
agreed that  the names of tlic ~ n g i ~ i c e r  and vicwers be left blank ill said 
order, and filled in by the clcrli at his c o n v w i e ~ ~ c e  after due inquiry 
as to the fitness of the proposrd r l~ginecr and viewers. 

ITpon the tl'fcildalits' or cross-petitioners' appeal from this order of 
the clcrk, his Honor, T .  TI. ('alvcrt, entered ail order remallding the 
cause to tlic clerk with dircctiolis to dismiss the pctitioi~ if tlie cross- 
petitioners sliol~ltl i.stal)lisli tlicir c.ontc11tio11 tllat c l i in i~ia t i i~g  those 
4esirilig to withdra\v, suffii>ient siplr,~tnrc~s n-odd not bc ld't on the peti- 
tion to show a compliance \\.it11 the,  pro^ is ioi~i  of the drainage act. T O  
tliis ordcr the lwtitiolicrs csccptcd and n p p i ~ h d  to the Supreme Court. 

A l ~ , ~ ~ ~ ,  J. The i ~ ~ i t i a l  s rq j  in the, c.;tal)li~lmient of :I tlrait~age dis- 
trict ~mtlcr  chaptrr  112 of t l ~ c  1,ans of 1909, now sec. 5 2 ' 4 ,  c f  ceq., of 
rhc C'onsolidated Statntes, is tlic filing of a ~wt i t ion  hg a "niajoritj- of 
tlic la~idon.ncrs or tlic perso~is oxlrilig tlirre-fifths of all the lands" in 
the proposed district, and upon tllis pwlin1in:wy requi rcni~nt  being pt3r- 
formed, it is made tlir duty of tlic c1~l.k of the Suprrior Court to issue 
notic(. to ali otlicr lailc!on lwrb ill tlw (listrict, not parties to the petition, 
to appear on a day ccrt:liii wlic~ii tllc petitioil i* Iieard. TlLese prorisiolls 
were followed by the pctitiolii.r5, but 011 the ri,tunl day t h x e  oppow'd to 
tlic crtablislmiciit of tlie district offi~red to sllon- that  sori~c~ of those d m  
signed the petitioli 11 isllctl to ~vitliclran thcrefrorn, mid that if their 
rlames v ~ r e  not consiclered tlic p~t i t ioners  would not reprcs2nt a majority 
of the lando~vners or of persons owning tlirce-fifths of t h ~  lmds .  

The clerk licld, in suhstallcc. that tlic petitioner5 could not 11-itlidraw, 
a i d  that  if the f a r t  n x s  estx1)lislied as co~lttl~rdcd for bv thr. clcf(wiia~ite, 
it  woultl not jllstify a diimissal of thc procc~cilii~g. 

Tllc defendants appealed from tliis ru l i l~g .  which n a s  rcvcrsed, a i ~ d  
tlic jltdgc directed that  the cause lw rcmanclcil to tlic cl trk to the e11d 
that  lie might licar tlic r r i t l e ~ l c ~ ,  arid direcatecl liiril to dimlies tlic pro- 
ccediilg if fouiid that tlic rtquisitc ~ i u n i ~ h c ~  of la~ido~vlwrs  or p c ~ o i ~ s  
owning land n c r e  not in favor of tlit  c~ ta l~ l i s l ime~ i t  of the tlra11iarge 
district, and fronl this ordcr the plaintiffs nppealed. 

The  qncstion is decidcd against tlic pctitiol~ers ill the case of Shclton 
C. T r l r i f c ,  163 K. C., 00. ill ~vliicli, 11po11 the coining in of thc filial report, 
i t  n n s  allcgcd by certaiu partics objcctiilg to the estahlislln~ei~t of 1he 
rlraiiinge district that  a niajority of the ~ C S I ~ P I I ~  la11~10~~11ers and the 
owner of three-fif th of the lands ohjcctcvl to tlic forination of +he 
district; and i t  v a s  lipld : '(If tlie fact is as allcgtd, tlie proceedi~g 
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should be dismissed, notwithstanding tha t  some of t h e  objectors signed 
the  original petition, f o r  upon  t h e  coming i n  of the  final report  thcy 
m a p  ascertain tha t  t h e  facts  a r e  different both as  to  cost and benefit 
f r o m  what  was understood when they signed the  petition." 

Surely if persons who have signed the  petition m a y  object to the 
formation of t h e  district a f te r  the  proceeding h a s  gone through various 
steps, and  expenses have been incurred, even u p  to t h e  final report,  they 
ought  to be  permit ted to  do so i n  the prel iminary stages a n d  before a n y  
order  h a s  been made, and  that  is the coiidition here. 

I t  is  said i n  Cent ra l  Dra inage  District,  134 Wis., 130:  "The signer 
of a petition to  establish a drainage ditch h a s  a n  absolute r ight  to with- 
d r a w  before the  approval  of the  petition as  war ran t ing  the  appointment  
of c o m m i 4 o n e r s ,  and, therefore, t i l l  final action upon the  commis- 
sioners' report ,  he  has  a qualified r ight  to  v i t h d r a ~ v  analogous to t h a t  
of a coniplaint, i n  a civil action ill equity to dismiss his  bill " 

See, also, X a c k  c. Polecaf Druinage Dis f r ic f ,  216 Ill., 5 6 ;  Stockard 
2'. Veal, 35 L. R. -1. (S. S.), 115. 

T h e  order of the  judge must  be 
Affirmed. 

RICHMOND CEDAR WORKS v. T. H. SHEPARD ET AL. 

(Filed 23 February, 1921.) 

1. Deeds and  Convegances - Delivery - Payment  of Purchase Price - 
Equity-Estates-Evidence. 

Where a grantee in a deed necessary to establish plaintiff's chain of 
title has died before delivery of the deed, it  is necessary for his heirs a t  
law to successfully claim an equitable estate in the lands covered by the 
deed, to establish payment by their ancestor by sufficient evidence, and 
in the absence of a finding thereon, it cannot be so declared as  a matter 
of law. 

2. Deecls and Conveyances-Tax Deeds-Affidavits-P~~esu~nptions-Stat- 
utrs.  

Under the provisions of ch. 137, sec. 70, Public Laws of 1887, it is  
required that  a purchaser a t  the sheriff's sale of land for taxes show, by 
affidavit, a compliance with the provisions of the statute, and present i t  
to the one authorized by law to execute the tax deed, and by such officer 
delivered to the register of deeds for entry of record, which must be by 
evidence outside the deed, and there being no presumption under section 
74 of said chapter that  this has been done, in the absence of such proof, 
the purchaser acquires no title. 

3. Sanle. 
Sections 60, 70, and 71 of the acts of 1887, relating specifically to mat- 

ters and things required to be done by the purchaser a t  a tax sale, to per- 
fect his title to the lands, are omitted by the act of 1889, while sec. 74 of 



the former act, relating to presumptions, is expressly brought forward 
with practically no modifications, and hence a tax deed made under the 
provisions of the act of 1880 is valid without proof of the affidavit, etc., 
required by the act of 1887. 

1. Deeds and  Conveyances-Tax Deeds-County. 
A sheriff's deed to land sold for the nonpayment of taxes lying within 

his own and an adjoining county is valid only as to so n u c h  of the land 
as  lies within his own county, and of no effect beyond i t s  boundary. 

Where the plaintiff claims lands under a deed from the State Board of 
Education executed in 1904, and m e s n ~  conveyances, and it  appears that  
the State had granted it  to others in 17% and 1702, his title will fail, for 
the deed from the State Board of Education has no hga l  effect when 
State grants covering the same lands are shown to have been issued prior 
to 1 S 5 .  TVcsto?! 21. L ? i m b o  ('o.. 1G9 N. C ,  163, cited as controlling. 

- 1 1 ~ 1 ~ 1  41, fro111 ( ' c t l l % c , i .  1. a t  Xoremh(>r Term,  1920, of P t s ' ~ u o ~ a s ~ ~  
7 7 I liiq : ~ ( > t i o t ~  11 ? I S  l)ro~iglit  I I I I ( ~ C ~  wc. I5S9 of t h e  l h  isal,  nov- see. 17.13, 

Consolitlntctl Stntutc.;, ant1 ill1 olrcs t h e  ownewhip of tlirce t racts  of l and  
situ:itc. ill tl~cl t ~ o u ~ l t i t s  of P : ~ i q n o t a l ~ k ,  Perqu imans ,  mid Gates. T h e  
c2:t\c i h  siilmlitt(d 011 f':~tlts agreed, f r o m  which i t  appears  plaintiff claims 
titlc undcr  tllrce inil:~pc~ntlcnt sourccs, as  follows : 

1. T h e  first origi1latc.s wi th  f o u r  grants ,  i s s u d  27 Ot.tober, 1784, to  
Jona t l i an  I Ic r r ing ,  ant1 wi th  1rliic.11 plaintiff seek? to  connwt  itself by  
? ) I  C T ~ C  conrcyances. 

T'ndcr this cl:~im, t n o  dccds. necessary l inks i n  plaintiff's chain of 
titlc, a r e  attacked by  the  tlefenciants a s  inva l id :  one a deed of date 
6 September, 1853, f r o m  Ellr inghaus,  clerk and  master,  to  Joseph  
Pritcllnrtl ,  p n r p o r t i ~ i g  to  have h c ~ n  esccuted under  t h e  au thor i ty  of a 
decree i n  a special proceeding to sell said lands f o r  par t i t ion,  inst i tuted 
hy MTillinm B. Shepard ,  a n d  t h e  heirs  of A n n  Pe t t ig rew a t  S p r i n g  Term,  
1530, of Pasquotank  County Cour t  of E q u i t y ;  t h e  other  11 certain paper-  
v r i t i n p ,  dated G Narc l i ,  1834, purpor t ing  to  he a de1.d f r o m  J a m e s  
Tzylor, n t l r i ~ i ~ ~ i s t r a t o r  of Joseph  Pr i tchard ,  to  Matche t t  Taylor .  

Tt i i  atlnlittcd t h a t  Joseph P r i t r h a r t l  dicd pr ior  to  th11 da te  of csern-  
tion of tllc clcrk and  master 's dcctl, hut  plaintiff con te~lds  t h a t  if said 
deed be roitl  f o r  this  reason, t h e  heirs  of Joseph  Pritc1lxtrd would he 
T cstcd wit11 a n  cqiiitable estate illion proof of payment  3f t h e  purchase 
p r i i ~  hit1 a t  the) sal t .  T o  wtnhli41 such paprnei~t ,  nhicl l  i? not admit tcd,  
plaiiltiff rcllic>\ lip011 t h t ~  rorortl, c ~ i d c l l c c  tentling to ,ilio~: t h a t  tllc lands 
n-crc ortlcrcd to I)c sold f o r  $1,200 on  credit,  but  the  acknowleclgment 
1 w i t r 0  ill s:lid (Iced is  " f o w  llundred dollars to m e  i n  ] land secured to 
be 11aitl a t  t h e  t ime  of tlie said salt by h i m  tlie said J o s ~ p h  Pri tchard."  
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2. Plaintiff's second claim is  founded upon four tax deeds, purporting 
to hare been executed by the sheriffs of Pasquotank County for unpaid 
taxes due upon said lands for the years 1887, 1888, and 1889. These 
deeds are attacked by the defendants; and, there being no evidence ultra 
011 the record, their ralidity must be deternlined by the preslimptioils of 
their recitals as construed under the acts regulating the sale of lands 
for nolipayment of taxes for said years. 

I t  is admitted that the records of Pasquotank County fail to disclose 
any affidarit from the purchaser, or any one on its behalf, made at the 
time of, or prior tp, the execution of the paper-writings purporting to 
be deeds from the sheriff of Pasquotalik County to the Jolnl L. Ropcr 
Lumber Company, purchaser at  the tax sale, and plaintiff's grantor. 

3. The plaintiff's third source is derived from an alleged deed of 
date 24 October, 1904, executed by the State Board of Education of 
North Carolina to George W. Roper, but i t  is admitted that on 27 
December, 1792, a grant for the lands in controversy was issued to John 
Hamilton, whose title, by mesne conveyances, passed to William Shepard. 

I t  is stipulated that if upon the facts agreed the court is of opinion, 
as a matter of lam, the plaintiff is the owner of the lands in controversv, 
or any part thereof, and has the right to maintain this action, then 
judgment shall be entered accordingly, declaring the plaintiff to be the 
owner and entitled to the possession of said lands, or part thereof; 
otherwise, judgment to be entered declaring the defendants, T. R. 
Shepard, Xrs .  Xill iam Graham, and Nrs.  Louise McConnell, the owners 
and entitled to the possession of said lands, or such part thereof as 
plaintiff may fail to recover. 

His  Honor, being of opinion that plaintiff's only valid source of title 
was derived from the tax deeds, entered judgment in its favor for that 
portion of the lands in controversy lying wholly within the boundaries 
of Pasquotank County, and adjudged the defendants to be the owners 
of that portion of said lands lying outside the limits of said county. 

l'laintiff and defendants excepted, and appealed. 

Thompson & Wilson  for plaintiff. 
Meekins & Mc:~Iullan for defendants. 

STACY, J. The validity of the plaintiff's first claim of title xvas 
before this Court in the case of Thompson v. Lumber Co., 168 N. C., 
226. I t  was there decided that the clerk and master's deed to Joseph 
Pritchard was void for want of delivery, the grantee being dead at  the 
time of its execution, but it was suggested that upon proof of payment 
of the purchase price, bid at the sale, an equitable estate would inure 
to the heirs of the purchaser. There are some circumstances tending to 
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show payment, bnt the evidence is not conclusive, and the fact is ~ i o t  
admitted. I n  thc absence of such finding, or sufficient elidenee to estab- 
lish payment, it  calniot be said, as a matter of law, to have been made. 
Hence, no equitable estate has hem established as vesting in  the heirs 
of the purchaser. 

The plai~lt iff  11avi11g failed to show any legal title i n  Joseph Pritchnrd, 
or equitable estate in his heirs, it  becomes mlneccesary tc consider again 
the alleged deed from James Taylor, atlministrntor of Joseph Pritchnrd, 
to Rlatchett Taylor. Thompson 1 . .  Lumber Po., supra. 

Plaintiff's s c c o ~ d  claim of title is based upon four .tax deeds purport- 
ing to hare  been executed by thc shcriffs of Pasquotank Count\- for 
t a w s  due 011 said lands a ~ i d  unpaid for tlw years 1887, 1895, a~i t l  1889. 
Tli tw dccds contain the usual recit:ik-three of them Iinl-iup been 
cswuterl nndcr authority of the Laws of IS87 for taxes prcs~umahly due 
and unpaid for the years 1887 and IS%;  and said dtwls pnrport to 
convey two tracts of 140 acres and 1,700 acres, respectively. The  fourth 
tax deed mas executed under authority of the Laws of 1850 for t ams  
prewmahly due ant1 unpaid for sai(1 year, and the same pnrports to 
coilrey 389 acres situate partly in  the county of pasquo ank and partly 
in Perqnima~ls  County. 

The  power to sell real estate for ( l ~ l i l i q w ~ ~ t  taxes and the authority 
of the sheriff or tax collector to issue a tax deed to the purchaser is a 
nmttcr of statutory right, and can be cxerciscd onl>+ in  t o ~ ~ f o r n l i t y  wit11 
the lan- untlcr n-hich i t  is giren. 37 ('yc., 12SO. 

Ry reference to chapter 137, Public Laws of 1887, it will be seen 
(set.. 70) that  before miy purc l~as t~r  a t  a sale of land for tases acquired 
the right to call for a deed, i t  n a s  necessary for him to make an  affidavit, 
showii~g his compliance with thc requirements of thc statute, and present 
same to the person autliorizcd by law to execute such tax deed; and, by 
such officer, it was ' to be delivered to the register of detds for n i t ry  on 
the records of his office and for safekerping.  Section 74 of said chapter 
proridcs that  the sheriff's deed shall bv presilmptive evidence as to some 
of thc things r ~ q u i r e d  to be done, and conclusiw evidtxnce as  to some 
of the others. Bu t  there is no pr tmmpt ion that  the purchaser executed 
and preseuted the necessary affidavit. This  must be wtablished by evi- 
deuce outside of the deed; and in the absence of such proof, the pur- 
chaser acquires no title. King .c. C'ooper, 128 S. C., 3--7; , l I n f f l ~ e ~ ~ ~ s  r. 
Fmj, 141 X. C., 582; Warren c. Il'illiford, 148 N. C., 474; Rexford 2). 

Phillips, 159 N. C., 213. 
I t  is  admitted that  the records of Pasquotank County fai l  to disclose 

any affidavit from the purchaser, or any one on its behalf, made a t  the 
time of or prior to the execution of the tax deeds; and there is r ~ o  other 
evidence tending to shotv its alleged loss or destruction, or  that  it eyer 
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esisted. Thus  failing to pro le  the making ai~tl  prcsei~tation of the 
requisite afficla~it, the plaintiff can d e r i ~  e no be~lcfit from the three t a s  
deeds purporting to ha re  been executed uilder authority of the Laws of 
1887, for  tascs assessed and unpaid for the years 1887 and 1888. 

But  with respect to the fourth tax decd, c,.\ccnted u~ l t lw  ailtlioritp of 
chapter 918, Public L a m  of 1889, for  t l e l i i ~ q ~ ~ t ~ i ~ t  t:ixc,s due for  said 
pear, wc conceirc tlie lan' to bc s o m e ~ r l ~ a t  tliffcrcilt. Sections 69, 70, 
aiid 71 of the act of l s87 ,  relating specifically to matters and tlliilgs 
required of the purcllaser a t  the tax sale, a r c  omitted from thr  act of 
1839; vhi le  section 74, touching the matter of presumptioi~s, is expressly 
brought forward v i t h  practically no modificat io~~.  A Y a u i ~ t l c ~ . ,  1.. E a r p ,  
118 S. C., 275; K i n g  2 % .  C'ooper, 128 N. C., 347. 

Therefore, under this latter act, bp reason of tlic clia~lged rcqnire- 
mcnts a i d  r ir tual ly unchanged presumptions, and from the facts agreed, 
it vould appear that  the plaintiff's deed is 1 alid as to that  portion of 
the 399-acre tract lying wholly ~ r i t h i n  the boulitlarics of Pasquotank 
County. The  sheriff, hon.erer, n-as uitliont authority to sell tlie lands 
qitnate bcpond the limits of his on11 county (37 Cyc., 129;  26 It. C. L., 
269), a i d  as to that  portion of thc 399-acre tract 1 p i 1 1  ill Perq~i imans  
County plaintiff's t a s  deed is without effect. The  case of I I a l ~ s f o n  9. 
,5'firzson, 35 S. C'., 479. is not in conflict with this positiol~, becnnc.c tlle 
prorisions of the statute under whicll that  case nns  t lecidd are  mate- 
rially different from the lnv- of 1889. 

The  plaintiff's third claim, made for  the purpose of sliowing a n  indc- 
pendeilt source of title, is tleriwd from a n  allcged decd of date 24 
October, 1904, csecutetl by tlic State Board of Etli~catioil to George W. 
Roper, n.llose title, if ally, uilder said deed, by W L P \ I I C  C O I L ~ C ~ I I C ~ I I ,  has 
now passed to the plaintiff. It appenra, hon-CT t~ r ,  from the> casc agreed 
that  ill 17 \4  the l a i~ds  ill controversy n-cre gra i l t~ t l  to Joi lat l~ail  IIerriiig, 
a i d  apaiii ill 1792 anotllcr grant, corering the sanlc lnl~tls, n as issued to 
John  Handtoi l .  A similar state of facts n-as bcfore the Conrt ill the 
case of Tl'rsfon 1 % .  L u m b e r  Co.,  169 S. C., 398. nlicrc i t  is Ileld that  a 
decd of the State Board of Education has uo lcgal cffcct nlieii grants, 
cowring the locus in quo,  are  shown to ha re  becll isslwtl by the Sta te  
prior to 1825. Heilce, p1aiiitiii"s claini from this source is v i thout  
arai l .  -1 ful l  and clear (liscllssio11 of the effect ailtl I alidity of deeds 
esecuted by tlic State Boartl of Education will be fouiltl in  W e s f o n ' s  case 
as reported oil the first appeal, ill TT'cafon c .  L i r ~ n l i ~ ~  ( ' ( I . ,  162  S. C.. 165. 

F rom the fo i~goi l ig  it follows that  the jutlgnlei~t of the Superior 
Court must be modified so as to give tlle plaiiltiff only that  portion of the 
399-acre tract lying wholly within the bouilclarics of Paqquotank Coluity, 
a i ~ d  corered by the deed esecuted by the sheriff for  the ~ ~ o ~ ~ p a y m e n t  of 
taxes for  the year 1839; and award the remainder of said lauds i n  
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11. G. BROWS v. L. L. OTYESS. 

(Filed 23 February, 1921.) 

Cont~.acts-('onsiclel.atiou-Ex iilcnrr-Questions for 
In an action by a contractor to lccover of the owner an additional 

amount to that specified in the contr,~ct to erect a how:, evidence that 
the owner required the contractor to eniploy a certain class of labor, that 
increased the cost sixteen hundred dollars over the origmal estimate, of 
which the contractor agreed to lose fonr hundred  dollar^ and the owner 
iwclve hundred di~llars, is sufficient as  ;I legal consideration for the 
promise of the owner to pay the twelve hundred; and in this case it  is 
for the jury  to decide the questions raised, whether the n?w contract was 
to take effect only when reduced to xvriting and signed b:? the parties, or 
whether the alleged promise was made before or after th? making of the 
original contract, or required a contractor's bond as  a conlition precedent 
to its taking effect. 

K\-\I,IcLI~, ,I. A\ i~ t ion  for  the  balancv nllcpcd to be due  t h e  plaintiff 
up011 tlic, cotiqtrrlction of tlic dcfendnnt's rcGclencc, n w r  P lymouth ,  
N. . 'I'lirrc. \\ 21s a ~ i o ~ i s n i t ,  u11t1 plaintiff appealed. T h e  plaintiff had  
proccwltd 11 it11 thc  n ork un t i l  h i s  f u n d s  were cshaustetl, when h e  in-  
f o r ~ ~ t c ~ l  the. t ic~fc~~tlnl i t  tha t  IK- n-ould hc unable to  con~ple te  it unless t h e  
1attt.r noulcl p a y  llim tlie addi t ional  sum of twelve hundred dollars, 
wllic~ll t l(~fwt1ant ngrccd to do. 

Tlicrcx is  110 c~ idcnce t h a t  plaintiff v7ns act ing i n  bad f a i t h  and  a t -  
t e t n l ) t i ~ ~ g ,  11y a species of duress, to  extort tnoney f r o m  t h e  defendant, 
hut  t h < w  is, 011 the  contrary,  testimony tending to sho ,I- t h a t  h e  was 
nc t i~rp  I ~ o i ~ c s t l g  n ~ i d  i n  good f a i t h ,  his  c x w s e  f o r  not poi ~g 011 wi th  t h e  
work being t h a t  llc mas out of money, and  tha t  llc would be required to 
spelid marc, t h a n  t h c  or iginal  amount  contemplated, becailse t h e  defend- 
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ant had demanded that he do not employ any laborers from Plymouth, 
which increased the cost to $1,600 over the first estimate. Plaintiff 
agreed to lose $400 of this amount if defendant would pay him the 
balance, or t w e l ~ e  hundred dollars. There also v a s  testimony to the 
effect that under the new agreement. if it may be so called, there x7ere 
changes in  the contract imposing certain duties and restrictions upon 
F. F. Nuth, assignor of the plaintiff', for the benefit of the defendant. 
I t  is contended by the latter that the promise to pay the additional sum 
of tv-elre hundred dollars x-as ~ i t h o u t  any consideration, and therefore 
not binding on him, and he therefore refuses to comply with it, as he 
has a legal right to do. If TIT, for the present, disregard these con- 
siderations, and the other as to the employment of costlier labor, at  the 
request of the defendant, and ~ i e ~ r  thc case as one simply of a promise 
to pay the additional money provided Nuth would go on with the nrork 
and complete the job, we find the authorities as to the validity and 
binding force of the promise somen-hat at variance. Some cases hold 
that if one party to a contract refuses to perform his part of i t  unless 
promisecl some further pay or benefit than the contract pro~ides,  and 
such promise is made by the other party, i t  is supported by a valid 
consideration, for the making of the new promise shows a rescission of 
the original contract and the substitution of another. I n  other words, 
that' the party, by refusing to perform his part of the contract, thereby 
subjects himself to an action for damages, and the opposite party has 
his election to bring an action for the recovery of such damages or to 
accede to the demands of his adversary and make the promise; and if 
he does so i t  is a relinquishment of the original contract and the substi- 
tution of a new one, -1lunroe c. Perkins, 9 Pick., 305; Bryant v. Lord, 
19  Xinn., 396 (Gil., 342) ; Hoo~e  2'. Locomotive Works, 14 Xich., 2 6 6 ;  
Goebel v. Linn, 47 Nich., 4 8 9 ;  11 K. T., 284; Rogers v. Rogers, 139 
Mass., 440; 1 N. E., 122; Xing c. Duluth, Etc., Rwy. Co., 61 Minn., 
482 (63 N. TV. (Minn.), 1105) ; while others are to the effect that there 
is no consideration to support such a promise, the promisee having done 
no more than, in law, he was under an existing duty or obligation to 
do, and, therefore, having given nothing in return for what the other 
party had promised to pay, the promise is nudurn pactum. This con- 
tention may be thus differently stated: A promise to do what the 
promisor is already bound to do cannot be a consideration, for if a 
person gets nothing in return for his promise but that to which he is 
already legally entitled, the consideration is unreal. Therefore, as a 
!general rule, the performance of, or promise to perform, an existing 
legal obligation is not a valid consideration. The legal obligation may 
arise from the law independent of contract, or i t  may arise from a sub- 
sisting contract. I t  is further said by those who adhere to this view 
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reduced to writing and signed by them. That  is for the jury to decide, 
if the question is hereafter raised. I n  9 Cyc., a t  p. 282, the matter is 
considered. 

I t  does not appear clearly, as contended by the defendant, that  the 
conversation as to the character of laborers to be employed occurred 
before or after the contract was originally made, and this requires the 
determination of a jury, nor does i t  appear that  the giving of the bond, 
offered in evidence by plaintiff, a copy of which is  annexed to the case, 
v a s  a condition precedent to the perfornlance of the defendant's promise 
to pay the tvelve hundred dollars, but the contrary appears from Xuth's  
testimony. 

We need not consider the points arising upon the testimony as to the 
additional number of bricks required to build the pillars of the founda- 
tion, because of the peculiar lay of the ground a t  the site on his premises 
selected by the defendant for his residence. The  pillars were to be four 
feet high, a i d  i t  was found that  they n.oulc1 ha7-e to be two and one-half 
feet higher to conform to the irregular surface of the lot. This matter 
need not be considered, nor that  concerning the lights, because if plain- 
tiff is entitled to recover anything, it was error to nonsuit him, and 
there is some evidence in the case which tends to establish his contention, 
as we have stated. 

W e  have not discussed the facts or considered the merits of the case 
further than it mas necessary to do so for obvious reasons. When all of 
the facts a re  disclosed, the case may present a very different aspect, if i t  
comes back to us. 

The case will be remanded, with directions to set aside the nonsuit 
and t ry  the case before another jury. 

New trial. 

MARY CHURCHWELL, ADMX. OF E. B. CHURCHWELL, DECEASED, V. 
BRANCH BANKING AND TRUST CO., AXD W. J. CHURCHWELL, ADMR. 
OF MARY E. CHURCHWELL, DECEASED. 

(Filed 3 February, 1021.) 

Plaintiff's motion for judgment on the pleadings is in effect a demurrer 
to the answer, admitting the allegations of fact therein, but denying their 
legal sufficiency to constitute a defense. 

2. Same-Defenses-Evidence-Questions for  Jury.  
Where the plaintiff alleges that  his intestate deposited a certain sum of 

money in defendant's bank, and the amount is claimed by the administra- 
tor of the mother of the deceased by allegation in his answer that  tne 
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(:HURCITI~EI.I. v. TIKST Co. 

plaintiff's intestate had given this deposit to his mother before his death, 
the co-defendant bank, alleging that the account hau been transferred to 
the mother on its books and a new certificate of deposit issued to her, 
after intestate's death, in accordance with an expressed desire of the 
intestate that she should have it, the hank agreeing to pay the money as 
the Court should direct: H e l d ,  an admission that the deposit had been 
made and not drawn out by the depositor is insufficient to entitle the 
plaintiff to judgment on the pleadings in his favor; but that the issues 
made by the answer should be tried, the burden being upcln the defendant 
to show to the jury the truth of their allegations by evidence, and there- 
fore it was error for the trial judge to render a judgment on the pleadings 
in the defendant's favor. 

CLIRIC, C. J., concurring. 

A \ ~ ~ ~ ~ ~ . ~ ~  from Cranmcr,  J., a t  the Xorembw Term, 1920, of WILSON. 
r 1 I l i is  is a n  action to recover the arnount ($2,000) of a deposit alleged 

to hare  been made n i t h  the defendant Baiikiog and Trust  Company on 
1 September, l g l f ,  by the plaintiff's intestate, E. B. Churchwell, who 
was her hnshxnd. The  bank's original co~ le f~~ l ( l a i i t  W:S Xr s .  M. E. 
C11urch~vel17 wlio was the mother of E. B. Clinrcl~well, and upon her 
death the defendant W. J. C h u r c l l ~ ~ ~ l l  qnalificd as llcr administrator 
ant1 became a party as defendant to the action. 

Tlic plaintiff clainls that E. 13. Clinrchn-ell made the deposit and 
receired n pass-book, No. 3826, for t l ~ c  same, n i t h  the amount of the 
deposit entered tllerein. The  dcfcndant ~~~~~~~~~~~ell admits the deposit 
by E. B. C1iurch~1-ell, as r e  constrnc his answc r ,  a11t1 that  t n as not paid 
to him, and that  is  about all 11e doc,s admit. IIc t l c~~ ics  that  the money 
was there a t  E. B. Chu~*chwell's death, or that the plaintiff is the owner 
of it or entitled to recorer it as against his  right thereto, as adminis- 
trator of Mrs. M. E. Churcli~vell, and then he sets u p  defensive aver- 
ments of fact  i n  support of his clainl, mid plr t icularly alleges that  the 
right to the deposit by and with the consent and. a t  the rtquest of E. B. 
Churchwell, passed to his intestate prior to his and lirr death, and tha t  
plaintiff is not entitled to recorer it from the bank, but that  she should 
h a ~ e  judgment for it. The  parties do not, it seems, substantially dis- 
agree as to what arc  the allegations of the pleadings, and if there is any 
such difference between their briefs in that  respect we nil1 settle i t  by 
referring to the statement in the bank's brief, which sets forth the sub- 
stance of its answer with reference to wl-hat occurred in  the bank con- 
cerning the deposit, as all of the parties refer, in one way or another, to 
this par t  of the bank's pleading, which is r~rnbraced in  the following 
quotation from its brief:  

"In paragraph four of the complaint the plaintiff says: 'The plain- 
tiff is  informed and believes, and upon such information and belief 
alleges, that  the defendant Mary  E. Churchwell is making a certain 
claim to said fund, and asserting that  it is her individual property.' 
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"The defendant Branch Banking & Trust  Company, answering the 
third paragraph of the plaintiff's complaint, says: ' I t  is  true that  on 
1 September, 1917, E. B. Churchwell deposited in the savings depart- 
ment of this bank the sum of two thousand dollars, and in connection 
therewith, and in further answer to said paragraph, says that said E. B. 
Churchwell, mhen he came in  said bank, stated to the officer in charge 
thereof that he, Churchwell, desired to make a deposit of two thousand 
dollars in the sayings department if he  could do so in such manner that  
his mother, Mrs. Mary E. Churchwell, could get the money a t  his death, 
and, then being in w r y  precarious health, he further stated that if his  
mother could not get the said money a t  his  death, he would not make 
the deposit. After some conversation with the officer of the bank, E. B.  
Churchwell becoming satisfied that  by giving his pass-book to his mother, 
she could get the money, then and there made the deposit, and rewived 
pass-book No. 5826, with the name of E. B. Churchwell n-ritten thereon. 
That  some time thereafter, while said Churchwell was confined to his  
room in the home of his mother, she sent the pass-book ( S o .  3 2 6 )  to 
the savings department of the bank, with the request, as she said, from 
her son to ha re  the fund transferred from the iiame of E. 13. Ch~irchn.ell 
to that  of herself. Thereupon the officer in charge of tlic b a ~ ~ k ,  having 
in  mind the wishes and desires of E. R. Chnrchwell a t  tlic time he made 
the deposit, drew a n  ink line through the name of E. X. Church~rell  on 
the ledger account i n  the bank and wrote the name of Mrs. TV. J. 
Cliurchmll  (who is the same person as  X a r p  E. C ln~rc l iw~l l )  thereon, 
and issued a new pass-book, with the same number, so. 5626, to Mrs. 
W. J. Churchwell.' 

"i This new pass-book mas tlien delirered to 3Irs. TIT. J .  Cliurch~rell,  
and a t  the time of the death of E. B. Churchwell there v a s  no fund or 
account of money in said bank in the name of E. B. C'liurchwc.11. ,Is to 
which party, plaintiff as the administratrix of said E. 13.. Churchwell, 
or the defendant W. J. Churchxell, as administrator of X a r y  E. Church- 
well, this fund belongs, the bank is unable to say, but is ready and 
prepared to pay the same with all interest thereon to villicliewr party 
the court may by judgment direct. The  position of the dcfcndant bank, 
being that  his Honor below committed no error in refusing the plain- 
tiff's motion for judgment on the pleadings, but that  the pleadings 
raised issues of fact to bc determined by the jury, undcr propcr instruc- 
tions from the court." 

The section of the bank's ansn-er which is copied from its brief shows 
that  the bank is a mere stakeholder, and has no further interpst in the 
controversy than to pay the money to its true owner, as cstahlislied by 
the judgment of the court upon the facts as they may fi~lally be ascer- 
tained. 
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The plaintiff, after the jury had been impaneled, mored for judgment 
upon the pleadings. This motion was refused, and she excepted, plain- 
tiff stating tliat she liad no evidence to offer other than the admissions 
in the pleadings. Judgmelit was entered refusing the motion, and fur -  
ther providing "that the plaintiff take nothing by the action, and that  
defendants go without day and recover their costs." P l a i  ltiff appealed. 

T I 7 .  A .  Finch  and b. S.  X a n n i n g  for p la in f i f f .  
Connor, Hi71 cC. L i t f l r  for defendant  Chztrchzcell. 
S .  G. N e ~ r ~ h o r n  for dr fendunf  bank .  

W A L I ~ R ,  J., upon the ahore statement, delivered the folloving opinion 
for the Cour t :  The  refusal of the plaintifT7s motion for judgment on 
the pleadings was manifestly correct. T h e  plaintiff seeks to recover of 
the tlcfeiidat~t hank tlio anloui~t  of the deposit made by licr intestate, and 
the otlirr tlrfendar~t was made a party because she claim-d an  interest 
in th(2 controvt~rs-, as lles intestate had asserted onnership of the deposit 
by transfer to Iirr, made by plaintiff's intestate, who v a s  her son, just 
before his  death. 

Tlie allsn.tr7 of tlic defendants are not so framed as to constitute jndi- 
cia1  admission^ of tlic plaintiff's cause of action, but, apart from the two 
admiss io~~s  a b o ~  c statcd, they merely state generally ce r t ,~ in  facts of a 
defensive character. TI.'? do not find suc.11 admissions in these pleadings 
as ~iec~essarily establish, as matter of law, the plaintiff's right to recover. 
The  hank, it must be c l e a r l ~  understood, docs not claim the fund,  hut 
admits tliat it  llolds it indifferently, as hetwcen the other parties, to 
await the tlccision of the court 1111011 the qucstiou of its onnership. We 
will not undertake to pass up011 the legal raliditv of the defenscs until 
the facts are found, as the cridcnce may not support the defeiisive alle- 
gations, and the jury may find agail~st  defe~id:~lits ill respect to them, or 
the legal aspect of the case, if these allegatio~is, for  the tinie and for the 
sake of discussion, are admitted, may other~vise be changed so as to 
present entirely differelit qnestions of law. When n.e closely malyze  
the pleadings, we find that  the only essential facts, which were admitted 
outright by tlic defendants, n-cre tliat plaintiff's intestate deposited the 
moucy in the Banking and Trust  CIom1)any, and that  it had not been 
paid to him. Practically every otllcr allegation is denicd l y  the defend- 
ant  a~lmi i~is t ra tor ,  either directly or by pleading new facis in explana- 
ti011 or defense and the banking company couples its adnlission of the 
deposit with a ~ e r i n e n t  of new matter. These answers, 110th of them, 
raisc issues of fact, which should have heen snbnlitted to the jury, 

r 7 I h c  motion of plaintiff for  jntlgment on tllr plcaditigs v a s  in effect a 
demurrer to t l ~ c  alisn-crs, alrd being such. adin~ttecl the t ru  11 of the alle- 
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gations of fact therein, but denied their legal sufficiency to constitute a 
defense. H e l m s  v. Holton,  152 N. C., 587, 590. d motion for judg- 
ment upon the pleadings is i n  the nature of a demurrer, and every in- 
tendment must be taken against the party making such motion. Every 
fact necessary to be established as a basis for the judgment asked must 
be admitted either by a failure to deny specific allegations or by a 
specific admission of the facts, and averments i n  the pleadings of the 
moving party are  not necessarily to be taken as true, unless there is an  
absolute failure to deny them, or unless they are so specifically admitted. 
A l s f o n  v. Hil l ,  165 K. C., 258; 31 Cyc., 605. W e  mill, therefore, await 
the response of the jury to the issues of fact submitted to them before 
deciding the question of ownership, but approve the ruling of the court 
upon plaintiff's motion. 

The  judge, though, erred in  further adjudging that  defendants go 
hence without day, and taxing plaintiff with the costs of the action. 
This took her case out of court ;  whereas, she was entitled to stay in and 
h a r e  the issues determined. Her  stating that  she had no evidence other 
than the admissions of the pleadings to offer did not d e p r i ~ e  her of this 
r ight .  She  had a prima facie case, or acquired the right to carry her 
case to the jury, by r i r t ue  of the two admissions. I f  the bank receired 
the fund, and has not paid it to the depositor or to his representative. 
on demand, i t  is liable to plaintiff, unless in some mag excused for the 
default, and the burden of showing this is upon it.  I f  the other defend- 
ant  claims the fund, he must show it.  5 Cyc., 517; Egbert  v. Pnyne ,  
99 P a .  St., 239; B u n k  2'. Frankish,  91 P a .  St., 339; Graham z'. Wil l iams ,  
21 La. Ann., 594; 9 C. B., 509; 67 E. C. L., 509. "-1 deposit should 
not be transferred from one account to another without ample authority, 
and what is sufficient authority is a question 'of fact (and law), which 
is to be answered mhenerer it arises.'' 5 Cyc., 518, and cases in  notes 
66 and 67. She  says that  her son gare  it to her, the gift to take effect 
during his life, and further, that  i n  accordance with his request or 
direction, he having turned over his pass-book to her, which she delivered 
to the bank, it was duly transferred to her on the ledger of the bank, 
and a new pass-book, having the same number, was issued to her. 

The  administrator of Mrs. Mary E. Churchwell relies much upon the 
allegation that  his pass-book in the savings bank was delirered to her 
by her son, and that the transfer on the books of the bank was made 
during his lifetime, as constituting a valid gift in ter  cicos. There is 
some authority for the position (Magee on Banks and Banking (2 ed.), 
p. 336, citing Goodrich T .  Rut land Parings Bunk ,  81  Tt . ,  147), but we 
merely refer to it without giving ally opinioii or intimation in regard 
to its correctness, as we are not called upon to do so a t  this time. 
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I t  is apparent that ill the prcxwt stat(, of the case v e  cannot determine 
who is the owner of the fund until the controwrted facts i r e  settled, one 
way or the other. Whether the defendants, or either of them, can estab- 
lish, hy legal widelice, the defenses pleaded is not n o x  for u s  to say- 
They have, though, the right to be heard. 

Tlie ruling of the leariled judge as to the motion of plaintiff is ap- 
proved, and shc will be taxed below with the costs of the motion. T h e  
remainder of the judgment ~i-as prront,ous, :rnd is rever,eil. The  case 
v i l l  he tried in  the usual course. The  costs of this Court d l  be d i ~ i d e d ,  
plaintiff to pay one-half and defendants the other half. 

Error.  

CI..\RK, C. J., concurring: The  plaintiff, 1~1io is  the ~vidoxv ant1 atl- 
ministratris, alleges in  her complaint that  her husband dtlpositetl $2.000 
ill the clefendant bank, for which slic brings this action to recoyer from 
the defendant bank. and makes the administratrix of 11cr Inte huslmntl's 
mother a codefendant. Both defendants ailsner and a d n ~ i t  the tlcpoqit, 
hut axer that during the lifetime of the l)laiutiff's intestatc~ lic t ra~lsf r~rr rd  
the tlcposit to his rnotlier l)p g i ~  ing lwr his pss-1)ooli. nli,c-11 slir~ carried 
to the bank, and on its presentation to tlic hank the d (  lm<it :IS tra11~- 
ferrcd to lier during his life, in accordance nit l i  the prili ctl rrgulatioiis 
i n  the pass-book; and further, that  ~ ~ 1 1 c n  he made tlic dclposit lir qtntctl 
to tlie bank that  i t  was to go to his motlicr. 

The  plaintiff put on no cridrnce, ant1 the court propc~rly r c fuml  1ir.r 
motion for judgnient upon the plcatlings. 

It xixs error. lioneyer, to direct ;I nonsuit for the ausver,  not setting 
up a counterclai~n, 11-as not to he take11 as true hccnuse no denial Tms 
filed in  rcpl - .  C. S., 543. I t  n a i  therefore iocnmbent ul lo~i tlie tlcfcntl- 
ant to put ill proof before tlic jury of the mattcw sct 1111 in ( ldc~use as 
to the ualidity of tllc a s s ig~ i rne~~ t .  'The answer admitted that  the drposit 
was made in the name of the plaintiff's intestate, but tlil. allegatioil of 
the nssigllmcnt was matter i n  defmst., a i d  n a, tllereforcl to be prore11, 
though the plaintifl did not file a clc3nial. 

The plaintiff n-as properly t;lsccl nit11 cost\ of the motion, ant1 at the 
discretion of this Colirt tlie co.;ts of appeal mw equally tliuidccl. C. S.. 
1256. 
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L. E. FOUNTAIN v. CALVIN JONES. 

(Filed 2 March, 1921.) 

1. Bills and Xotes-Vendor a n d  Purchaser-Sale a n d  Return-Conditions. 
Where the note given for the sale of a horse stipulates that it  must 

work all right or the maker of the note could return it  in seven days from 
its date, i t  is called a "contract for sale and return" passing title to the 
maker subject to the right under the conditions stipulated for, to return 
within the time fixed, and demand cancellation of the note: and upon his 
failure to do this the sale becomes absolute. 

2. Same-Instructions-Burden of Proof-Appeal and Error. 
Upon the admission of the execution of the note sued on, "for the sale 

and return" of a horse, within a specified time, upon certain conditions, 
the burden of proof is on the defendant to show such facts, in compliance 
with the contract to return the horse in the time specified, as will avoid 
his obligation upon the note, and a n  instruction placing it  upon the 
plaintiff, is reversible error. 

Where there is evidence that the defendant offered to return a horse he 
had purchased from the plaintiff within the time stipulated in the note 
given for the purchase price, and thus avoid obligation thereon, but was 
twice persuaded by the plaintiff to give the horse other trials, the fact of 
such agreements would be a waiver of the return of the horse within the 
period specified in the note, and the second waiver prevents the plaintiff's 
objecting that the second offer to return the horse was not in a reasonable 
time, but thereafter the defendant could not use and keep the horse for 
six months without further tender of its return, if he had had reasonable 
opportunity to have done so. 

,~PPE.IL hy plaintiff f r o m  Cranmer, J. ,  a t  S o r e m b e r  Term,  1920, of 
EDGECOMBE. 

T h i s  i s  a n  action to recoyer a mare, and t h e  balance due on a note. 
T h e  defendant executed to t h e  plaintiff a note  fo r  $250, which s u m  

represented the  purchase pr ice o f  t h e  mare.  T h e  note was  dated 29 
March,  1918, and  by  i ts  terms t h e  plaintiff re tained title to  t h e  m a r e  t o  
secure t h e  purchase price. There  was also wri t ten into t h e  note the  
provision t k a t  t h e  ma;e "must TI-ork o. k., if not (defendant)  can re tu rn  
her  i n  a week's time, seven days f r o m  date." T h e  note matured  on 
1 Korember.  1918. Defendant  did not p a y  t h e  note  o r  a n y  p a r t  of t h e  
same a t  matur i ty .  Plaintiff duly demanded payment  of t h e  note, and  
upon  defendant 's fa i lu re  to  p a y  instituted th i s  action of claim a n d  
d e l i ~ e r y ,  asking t h a t  he  be declared entitled to  t h e  immediate  possession 
of t h e  m a r e  f o r  t h e  purpose of selling her  according to l a w  a n d  apply ing  
t h e  net  proceeds of sale on  the  note. H e  also asked for  judgment against  
defendant  f o r  balance of note, a f te r  crediting on same t h e  net  proceeds 
f r o m  t h e  sale. 
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Defendant admitted the execution of the note, and also admitted tha t  
h e  had not paid same, but claimed that  he  returned the mare within the 
serer1 days provided for i n  the note; that  plaintiff persuaded him to t ry  
her again, and that  after a sixteen days trial he again r e  urned the mare, 
and n-as again persuaded by plaintiff to t ry  her fur ther ;  that  he again 
took the horse home and tried her and found her unsatis'actory, but that  
he never saw plaintiff again, and was ill possession of her when this 
action mas started. 

The  first issue, addressed to the question as to whetker plaintiff was 
the owner and entitled to the immediate possession cbf the mare, by 
virtue of the note retaining title, mas answered in  plaintiff's favor by 
consent. 

The  jury returned the following verdict : 
"1. I s  the plaintiff the owner of and entitled to the i r m ~ d i a t e  posses- 

sion of the horse in  controversy? Answer : 'Yes.' 
"2. What  aniount, if any, is  the defendant indebted to the plaintiff? 

Answer : 'Nothing.' 
''3. I n  what sum, if any, is tlie plaintiff indebted to the defendant on 

his counterclaim. -1nswer : 'Nothing.' " 
H i s  Honor charged tlie jury on the eecord issue as follows, to which 

the plaintiff excepted : "I charge you that as to the cecond issue, the 
burdcn rests upon thc p l a i~ t i f f  to satisfy you by the preponderance, tha t  
is, the greater -,veiglit of the rvidence, that  lie is e n t i t l ~ d  to have same 
alisnwwl in  his favor. r o w ,  if you find by the greatw weight of the 
e d c i l c c  that  the dcfrndant did not return the horse ~v i th in  seven days 
from the date of the note, then I charge yo11 that  it would be your dnty  
to ansn-er the second issue in such sun1 as you may find to be due. B u t  
if you do not so find, then you should ansn-er the issue 'Nothing.' " 

There was a judgment in  favor of the defendant, and plaintiff ap- 
pealed. 

G. X .  T .  Fountain d Son for p l n i n f i f .  
S o  counsel for defendant. 

ALLEX, J. The  contract covered by the not. offered in  evidence is 
called in the law books a "contract for s a k  and return," a i d  under its 
terms the title to the mare passed to the defendant, subject to the right 
of return ~v i th in  the time fixed, and to demand the cancellation of 
the note, and if he failed to exercise this right the sale became absolute, 
and the purchase price could be recovered. 

,Is said in  35 Cyc., 237, and approved in  X f g .  Co. r .  h m b e r  Co., 
159 N .  C., 510: "Where the contract provides for a return of the goods 
if not satisfactory, the buyer cannot relieve himself from liability for 
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the price, unless he returns or offers to return them, and the offer to 
return must be unconditional." 

I t  follows, therefore, as the defendant admitted the execution of the 
note, and as i t  was incumbent on h im to prove a return of the horse 
within seven days in  order that  he might be relieved from responsibility, 
it  was error to place the burden of proof on the plaintiff on the second 
issue, and to require him to prove the negative-that the defendant did 
not return the horse within seven days-before the issue could be an- 
swered in his favor. 

I t  v a s  also erroneous to instruct the jury to answer the issue "Noth- 
ing" unless they found that the defendant did not return the horse 
within seven days, because this ignores the evidence to the effect that  
although an  offer to return was made, the defendant agreed to give the 
horse another trial, and again after sixteen days and complaint made, 
concluded to t ry  the horse further,  and thereafter made 110 further 
objection and no further effort to return the horse. 

I f  the defendant offered to return the horse within seven clays. and 
was persuaded to make another trial of the horse, this would be a waiver 
of the stipulation for the return within seven days, and if after sixteen 
days he again offered to return the horse, and i t  was agreed that there 
should be a further trial, this vould prevent the plaintiff from object- 
ing that tlie second offer of return was not within a reasonable time, 
but the defeiidaiit could iiot thereafter keep and use the horse for a 
period of six months n-ithout further tender of return, if there was 
reasonable opportunity to do so, and then avoid liability on the note, 
under the stipulatioil i n  the note giriiig the right to return the horse if 
iiot satisfactory. 

There must be a n e v  tr ial  because of error i11 the charge. 
Sen-  trial. 

J. D. CRAFT & COJIPAST . t sn  C. C. BERGESOS r. JOHS 1,. ROPER 
LUMBER COMPANY. 

(Piled 3 March, 10'31.) 

1. Drainage - Canals - Duty of Abutting Owners - Cleaning Ditches - 
Damages. 

Where a drainage canal has been established and used as of right by 
abutting proprietors, in the absence of statutory or other valid contract or 
prescription regulation to the contrary, the obligation is upon each of the 
proprietors to clear out and properly maintain the portion of the canal 
running through his own land, and ordinarily, he has no right to compel 
an upper proprietor to do this for him, nor to hold him in damages for not 
doing it. 
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1919 caused great damage to the crops of plaintiffs, planted and g r o ~ i n g  
tllereon. That  this was due to the alleged ~vrongful  failure on the par t  
of defendant to clear out the portion of tlw McRae Cmlal on plaintiffs' 
tract, 11-hich had been filled up  t ~ o  to three feet above the original 
bottom, and caused in part  by defe~idant's drainage into same. On  these 
the facts chiefly pertinent to the inquiry, the an tho r i t a t i~e  decisions here 
and e l s e d e r e  are to the effect that  nhere  a drainage canal has been 
established and used as of right by abutting p ropr i~ to r s  in the absence of 
statutory contract or prescr ip t i~  e regulation to the contrary. tllc obliga- 
tion is  upon each of the proprictorq to c!ear out and properly maintain 
the portion of the canal running t l ~ r o ~ ~ g h  his on11 land, and ordinarily 
he has no right to compel an  uppcr proprietor to do this for him, nor to 
hold such proprietor in damages for not doing it.  The  general principle 
as stated n-as approved and applied by this Court in the recent case of 
L a m b  c. L a m b ,  reported in 177 S. C1., 150. There ,Ibner Lamb, a 
grandfather, and owner of a large 1)ocly of land, ha1 ing established and 
~naintained a system of drainngc for wme, permaiwnt in c h a r a c t ~ r .  died 
leaving his lands to his t ~ o  solis in ~ e p a r a t e  tracts as upper and loner 
proprietors along the leatl ditches constituting principal features of said 
drainage system. Plaintiff, enccc.i,or in titlp to the proprietor of the 
lo~r  er tract, med the succesor a1111 prol)rictor of the upl)er trac7t for fail- 
ure to keep open and mainta i~l  the liacl tlitvhcs throng11 1)laintiff '~ l a i d  

On the facts suggested, relief n a s  tlcnied to plaintiff, and spcaking to 
the principal question, tlw Court snit1 : "It  is  ~~n t lo l~b tcd ly  the gcnwal 
rulr  that, in the absence of contract stipulation or prescriptire right to 
the contrary, the owner of an  rnmnrli t  is liable for costs of nlaintenance 
and repairs nhere  i t  exists and is used ant1 enjoyed for the benefit of the 
dominant estate alone; that  he has a right of entry 11po11 the scrrient 
estate for the purpose indicated, and may hr held liable for injuries 
arising from his willful or liegligent breach of duty in these matters. 
The position finds support ill I I c r i r  1 % .  D o w n l ~ l g ,  96 S. C'., 172, one of the 
Sort11 Carolina cases lwrcto!orc citcd, :md is ~ r r y  genernlly approrcd in 
the decisions and test-11-riters oil the subject. H e l l e ~ ~ r e  1%. Dnly,  14  Idaho, 
545: O n e y  c. 1T'~st Rucnu T'zsto Land  Co. ,  104 Va., .i$O; Dudqeon  c. 
B r o m o n ,  139 Indiana, 652; 9 13. C. L., 794-795; 14  Cyc.. 1209; Jones on 
Eascnicnts. see. 821. Bu t  in such casc the o w w r  of the donlinant estate 
is not required to maintain or repair the casenient for the benefit of the 
servient tenement. H e  may, ordinarily, abandon it altogether, without 
infraction of any rights of the serrient oviner. 9 R. C. L., 793, citing 
P o m f r e f  v. R i c r o f t ,  1 Sannd., 321; 10 Eng. Rul. Casts, 16, and X a s o n  
2 % .  &'hrewbztry, etc., RIJ. Co.,  L. R., G Q. B., 578; 10 Eng. Rnl. Cas., 22, 
and note, a general principle recognized and applied in  this State in 
C a n a l  Co.  7?.  B u m h a m ,  147 K. C., 41. But  where, as i n  this case, a 
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system of drainage lias been constructed for the benefit of the two prop- 
erties, and is used a d  enjoyed by the owners of both, the general rule 
is, or shonld be, as held by the court below, that  each is r q n i r e d  to 
maintain tlie portion of tlie s y s t m ~  on his own land, uriless the co~iditionr 
and circumsta~ices presented shonld makc such an  obligat~on so nnequnl 
and burdensonic on one a t  the expeli,sc of the other that  a cliffcrcnt 
method of atljustnicwt wo1dd be rcqniretl." 

111 Lamb's ccr\e, 177  S. (I., 150, it v a s  suggested that  : s between two 
proprietors, ill case of g r o s  ineqliality, :I diffcrcnt method of atljustrilc~it 
might bc upheld mid applied by court dwiiioii, but where tliere arc  more 
l l i m  t n o  proprietors, aiid ill any caw in the ahience of sonic iiitt~lligent 
ant1 legalized a d m i ~ ~ i s t ~ a t i r c  regulations apportioning the rcycct i rc  bur- 
ticns, tlicx tlifficultieq of rnaliing prolwr adjustrnei~t of these .]aims by ordi- 
Ilary civil actiori a lo~ic  would bc, well nigh insul)erahl(~. T k o g ~ i i ~ i n g  this, 
our Legislature has wisely enacted, in a d d i t i o ~ ~  to the statutory prori- 
sions for the creation of regular d r a i ~ ~ a g c  districts, t h i t  n h e r c ~ c r  :L 
tlrai~~agcl ranal  lias bee11 cst:~blishcd and used as of right by abutting 
proprietors ill t l ~ c  absence of coiltract stipulatiorl or  s t a t u t o ~  or prc3- 
vriptix r- prorisions routrolling tlic~ ~ i i a t t ~ r ,  the qncstio~i of proportion:~tc~ 
b u r d e ~ ~ s  may he determined on pctitioli duly f;letl bcforc a justice of tlic 
I I ~ ~ C "  or clerk of tlie Superior Court. who shall by coiimissioners or  
jury of view, came the respective obligationi ant1 b ~ r t l t ~ i s  to bc ascc1.- 
t a i l i d  mltl fisctl and apportioiied among tlie rcspecti~ c p -oprietors, ant1 
on this rcport duly nlade and confirmetl, collectioi~ nlay btl enforced :I; 

tllc itatl~tcl pro1 iclcs. 2tl Co~i.;olidntcd Statutes, s t v .  527.3. 3-773, 3274. 
:,?SO, c f  .\cy., see. 2280 prouitling, among ot1ic.r things, that  "wlicnc~cr a 
calla1 lias hccn dug along any tlepressio~l or water \\nu, ant1 bec.11 maill- 
taincd for seven Scars, it  shall be prirrrcc fur  i~ el idenre of 11(wh+ity," and 
prowc(lirrgs may bc liad for appor t io i imc~~t  and collection of tlie respec- 
t i re  hwclcws, ctc. We \!-ere rcfcrre(1 1)y counsel for lippc1l:tnt to thc c:w3 
of l l r t ~ c  air 1 % .  I'ccrX ( v ,  145 S. ('., 14, as al i t l~ori ty ill t a ~  or of liis prc.e~it 
c.lnini, h t  ill that caw 110 calla1 liad been established, a ltl i t  n a s  licltl 
tlixt wlieil an  u p l ~ w  p r o p r i ~ t o r  h t l  g:~tllerctl liii draii~acc, natt , r  illto 
tlitchci : I I I ~  *o c a r r i d  it 1111 against a l o n w  prol)rietor', land nitlluut 
mow C : I I ~ S ~ I . ~  said 11:iter to '(oom tl~rough and sob ;~litl i1 jllrc. the s:~nic~, 
ail act io~i uo11ld lie for tlic iiijnry." But  here, as statwl, :I calla1 llatl 
Ixwl c~stahlislii4 for sixty p a r s  a i d  marc. mid nstd a>  of riglit b) 
abutting proprietors, and tlic question prcsei~tcd i; not oiw of t respas ,  
11ut uf proper npportionn~ent of the respcctiw b~trdelis, a11t1 on the f:rcatb 
as IIOW presented tlie statutory rrictllotl of relief i i  tlw only OIN,  olie~l to 
plaintiffs. 

Oil the record n e  find no error in the judgrric~lt of ~ ~ c ~ l l s u i t ,  a i d  tlic 
eanic is 

Affirmed. 
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SHAW COTTON MILLS v. ACME HOSIERY MILLS. 

(Filed 2 March, 1921.) 

1. Appeal and Error-Harmless Error-Evidenc+Contract9-Trials. 
Mere error in the trial of a cause will not be considered as  reversible 

error unless made to appear to have been material and prejudicial to 
appellant's right; and where damages are sought a s  a counterclaim to 
plaintiff's action on contract, involving the plaintiff's failure to ship a 
specified amount of cotton yarns a t  a certain price, the damages claimed 
by defendant being those occasioned by a rising market, i t  is harmless 
error for the court to admit evidence of defendant that  it  had bought 
from another mill yarns a t  a certain higher price, when in corroboration 
of other testimony that it was necessary to pay this price to supply the 
deficiency, caused by plaintiff's breach. 

2. Same-Instructions. 

Where the damages sought for the breach of plaintiff's contract, by 
counterclaim, are the difference between the contract price and the 
market value of cotton yarns a t  the time of the alleged breach, and the 
court has properly charged the jury accordingly, and there is evidence 
that  the price of the yarns has continued to advance, i t  is harmless error 
to admit on the trial, in corroboration, the price of the yarns a t  that time. 

3. Contracts-Breach-Evidence-Declarations. 
Where the defendant has rejected certain yarns shipped by plaintiff as  

not coming up to contract, statements in plaintiff's letters to defendant 
that these yarns had been shipped to others without objection, a s  tending 
to show that defendant should have accepted them, are self-serving and 
properly excluded as evidence in plaintiff's favor; especially when it 
appears that the plaintiff accepted the returned shipments without objec- 
tion. 

4. Contracts-Breach-Evidence-Substantial Compliance-Trials-Ques- 
tions for  Jury.  

The plaintiff contracted to deliver to the defendant "approximately 1,000 
pounds" of yarn a month, for a certain year a t  a stipulated price: Held, 
a subsequent correspondence between the parties showing that plaintiff 
understood the contract as  calling for sufficient yarns for that year to 
meet defendant's requirements, approximating 12,000 pounds, is sufficient 
upon which to submit to the jury the issue, "Did the plaintiff contract to  
deliver to defendant 12,000 pounds of cotton yarns?" etc., there being evi- 
dence that the plaintiff only shipped 11,314 pounds, and the defendant had 
to buy the deficiency on a rising market. 

APPEAL by plaintiff f r o m  Devin, J., a t  J u n e  Term,  1920, of HALIFAX. 
Civil action, brought by plaintifi  to recorer the  sum of $286.94 f o r  

cer tain yarns  sold and delivered to t h e  defendant dur ing  the years  1915 
and  1919. Defendant  admit ted receipt and  nonpayment  of said goods, 
but set up  i n  defense, and  by way  of counterclaim, two causes of action, 
each f o r  a n  alleged breach of contract,  as  follows : 
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1. That  during the morlth of October, 1914, the plaintiff contracted 
and agreed to sell the defendant sufficient splicing yarn  to supply its 
needs for tlle year 1915, estimated at 12,000 pounds, at 24 cents per 
pound; that  of said amount plaintiff delirewd 11,244 po~inds only, leav- 
ing 756 pounds due and unfilled on said contract. 

2. That  during the month of April, 1919, plaintiff contracted and 
agreed to sell tlle defendant 15,000 pounds of splicing yarn  a t  65 cents 
per pound, for deliwry within six nlonths; that  of said amount plaintiff 
only shipped 8,627 pounds, a portion of ~vllich mas returncd and accepted 
by plaintiff, learing 8,262 pounds of yarn dilc and unfilled on said con- 
tract. 

Upon issues joined the following verdict was rendered by the jury:  
"1. I s  the defendant indebted to the plaintiff, and if so, in what 

amouilt? di iswer:  ($286.94, wit11 interest from 10 August, 1919.' 
"2.  Did the plaintiff contracst to deliver to defendant 12,000 pounds of 

splicing yarn during the year 1915, as alleged in answer? Answer: 'Yes.' 
3. "lf so, did the p l a i ~ ~ t i f t  fa41 to con~ply  n it11 said conlract ! Ausn-cr : 

'Yes.' 
''4. TTliat darnagc is the dcfcwtlant entitled to recortr therefor? h- 

swer : '$74.60.' 
('5. Did the plaintiff contract to  deliver to the d e f e n d a ~ ~ t  15,000 pounds 

of splicing yarn  in  1919, as  alleged in  the answer? Answer: 'Yes.' 
"6. Did the plaintiff wrongfully fai l  to comply with said contract? 

h s w e r  : 'Yes.' 
"7. What  damage, if any, is the defendant entitled to rlxover therefor? 

Answer : '$1,684.80."' 
Judgment oil tllc verdict in f a ro r  of the clefendaut for the sum of 

$1.427.86. Plaintiff excepted and appealed. 

Travis & Travis, TV. L. Knight, R .  C. DUIVZ, and Dan'el & Daniel for 
plaintiff. 

George C. G ~ e e n ,  H.  X .  Robins, and b. A. Spence for defendant. 

- S ~ a c ~ ,  a. There are  49 exceptions in the record, 35 of which relate to 
the admission and exclusion of evidence, one to the submission of the 
second issne to the jury, two to the court's refusal to give special prayers 
for instruction, seren to his Honor's charge, and the remaining four to 
the formal rendition of judgment. 

Sereral  exceptions, directed to the court's ruling upon questions of 
eridence, merit our attention and consideration. 

The defendant was permitted to offer in evidence, over the plaintiff's 
objection, all illroiccl of yarn  bought by tlic clcfcwtlant f r o ~ n  the Mag- 
nolia Xil ls  at Charlotte, S. C.. 25 October, 1919, showing the price paid 
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at that time to be $1.05. This, standing alone, would be objectionable, 
hut the ~vitiiess had preriously testified that he had paid $1.05 for yarn 
to supply the deficiency of plaintiff's shipments. The evidence was offered 
in corroboration. Viewing it in this light, even if inadmissible, we think 
its effect was harmless. Xere error in the trial of a cause is not sufficient 
grounds for a new trial. I t  should be made to appear that the ruling was 
material and prejudicial to appellant's rights. S. v. Smith, 164 S. C., 
476; Schas T .  dssu~ance Society, 170 N.  C., 420; and Brewer v. Ring and 
Valk, 177 N. C., 476. 

Again, defendant was permitted to show. over plaintiff's objection, the 
price of yarn at  the time of trial. His  Honor restricted this to corrobo- 
rating evidence-testimony having been offered that the price of yarn 
had continued to rise, from time to time, since the execution of the con- 
tract. Furthermore, upon the measure of damages the court instructed 
the jury that they should limit their award to the difference between the 
agreed price and the market price at the time of the breach of the con- 
tract. This apparently was sufficient to cure any objection. 
-1 mass of correspondence between the parties was offered in evidence, 

and his Honor instructed the jury not to consider statements contained in 
the letters of the plaintiff to the effect that the rejected yarn and other 
yarn had been shipped to different customers and that no complaint had 
been made by them. Plaintiff contends this was evidence going to show 
the yarn to be of the character called for in the contract. These declara- 
tions, at  most, were self-serving and tended only to prove a negative. 
Hence, their exclusion could not be held for reversible error. But this 
position was not insisted on at  the time. Plaintiff accepted the yarn as 
shipped back, without objection, and credited the same on the defendant's 
account. 

We have carefully examined the remaining exceptions, touching ques- 
tions of evidence, and find them to be untenable. 

The plaintiff objected to the submission of the second issue to the jury, 
and contended that the court should have held as a matter of law that the 
shipment of 11,244 pounds of yarn during the year 1915 was a substan- 
tial compliance with its contract. The original correspondence relative to 
defendant's requirements, which the plaintiff agreed to fill, used the 
words : "approximately 1,000 pounds monthly for the year 1915.'' But at 
a subsequent date, replying to an inquiry from the plaintiff as to the 
amount, the defendant stated: "We understood we were to have 1,000 
pounds of yarn per month for a term of 12 months. Please acknowledge 
receipt of this letter and state when we may expect the first shipment to 
start out." Plaintiff answered on 17 September, 1915, as follows: "Re- 
plying to your favor of the 15th) we will begin shipping again liest week." 
Later, on 21 December, 1915, plaintiff wrote the defendant: "Some time 
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in September you raised the question about our delirering the balance of 
your order, and in order to satisfy you that  we would l ire up  to our end 
of the agreement we shipped you faster than the contract required, and 
as the order was not for  12,000 pounds, but for your requiren~ents during 
the year 1915, approxinlately 1,000 pounds monthly, and under this con- 
tract if for thc co~iduct of your busincss you hat1 rcquirccl 13.000 pounds 
we would have furnished same, hut as 11,244 pounds, as ller your state- 
ment, has met your requirements, we are relieved from further shilments 
under this contract." 

Cnder this correspondence, we think his Honor properly submitted the 
second issue to the jury, and that  the answer was justifi1.d by the e ~ i -  
dence. 

K O  material benefit would be dcrired from considerilig all the escep- 
tions and assignments of error i n  detail. d perusal of thr> charge given 
by the learned judge wlio presided a t  the tr ial  of this cause s l l o ~ ~ s  that  the 
case was tried with care and with due regard for the rights of the parties. 
There mas 110 error in his refusal to g i rc  the plaintiff's first prayer for 
instrilctioii-the second seems to hare  been given-and TW do not think 
the exceptions to the charge a?  g i ~  en can be sustaiiied. 

Cpon the whole record, after n careful and paillstaking inwstigntion, 
we find no material or prejudicial error. The c30ntroversy 7;as largely one 
of fact, tried before a jury of plaintiff's own county, and agreeable to its 
selection. We hare  found no sufficient reason for disturbing the verdict 
and judgment. 

Ko error. 

JANICE MIZELL ny W. J. JIIZELL, KEST FRIESD, 
LINE RAILROAD COhlPANY . n n  DIRECTOR 
ROADS. 

v. ATLANTIC COAST 
GENERAU OF RXIL- 

(Filed 2 March, 1921.) 

1. Removal of C'iinres-Pctitio~~-\~e~~ificatio~~-Printl a n d  Agent. 
Semblc,  a n  at tornej  ~ i t h  authority to sign bonds an11 other instru- 

ments required in courts and other legal proceedings, v;ithout further 
authority to verify pleadings in behalf of his principal, is insufficient to  
confer authority upon the agent to verify the petition in behalf of the 
principal to remove a cause to the Federal courts 

3. Re111oval of causes-Diversity of Citizmship-Donirstic ( ' o r p n r ~ t i o ~ ~ s -  
Railroads. 

The Atlantic Coast Line Railroad Company is, under the provisions of 
i ts charter, a North Carolina corporation, and may not, thlzrefore, remove 
a cause against i t  to the Federal court under a petition averring that i t  
is a nonresident of this State, under the Federal Removal Act for 
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diversity of citizenship. Cox v. A. C. L. R. R. Co., 166 N. C., 652, cited 
and applied. 

3. Removal of Causes-Railroads-Director General-Parties-Right to  
Remove--Domestic Corporations. 

Under the Federal act placing the railroads under the Director General 
of Railroads as  a war measure, both the railroad and the Director Gen- 
eral, for the purpose of removal of a cause from the State to the Federal 
court, are one and the same, and properly joined as  parties defendant, and 
the right to remove does not exist where the railroad, seeking it, is not a 
foreign corporation. 

4. Removal of Causes-Vested Rights-Constitutional Law-Railroads- 
war. 

Where an injury, the basis of an action for damages against a railroad 
company, occurred before the railroads were discharged from Federal 
control, the right of action vested a t  that time and is "property" within 
the meaning of the Constitution, which the statute returning the railroads 
to l ~ r i m t e  onnershil) callnot defeat or modify. 

5. Re~nova l  of Causes-Railroads-\Vals-Federal Statutes-Constitu- 
tional Law. 

Neither a domestic railroad company nor the Director General of Rail- 
roads has the right to remove a n  action brought in  the State court for 
damages for a personal injury, to the Federal courts, under the Constitu- 
tion and statutes of the United States, on the ground of diversity of 
citizenship. Such right is not given, but to the contrary, is prohibited, in 
the transportation act of Congress, approved 21 March, 1918, nor can it  be 
inferred from the fact that the act of Congress of 1020, restoring the rail- 
roads to private control, is silent a s  to the removal of causes. 

APPE-IL by  defendants f r o m  Lyon,  ,I., a t  Korember  Term, 1920, of 
BERTIE. 

T h i s  is a n  action to recorer  damages f o r  personal injur ies  sustained by  
the  plaintiff, ~ v h i l e  a passenger, i n  al ight ing f r o m  t h e  passenger coach. 
T h e  i n j u r y  occurred and  t h e  cause of action arose 19 December, 1919, 
dur ing  Federa l  control. T h e  action was begun 28 September, 1920, a f te r  
the  terminat ion of Federa l  control. T h e  complaint was filed 5 October, 
before the  re tu rn  d a t e  of the  summons, a n d  o n  23 October, 1920, t h e  de- 
fendants  filed the i r  petition f o r  remora1 to t h e  Federal  Court,  together 
with the i r  answer. T h e  cause was t ransferred by  t h e  clerk to  t h e  Su-  
perior Cour t  docket, a n d  a t  t h e  first t e r m  the  motion to remove to the  
Federal  Cour t  was  denied. Both  defendants joined i n  the  motion t o  
~-cmore--John Bar ton  P a p e  h a r i n g  been substituted f o r  Walker  D. 
H i n e s  as  Director  General.  F r o m  the refusal of the  petition f o r  removal 
both defendants appealed. 

Winston  & Xat thews  for plaintiff. 
P. A .  Tt'illcox, Gillam & Dare?aport, and A. L. Hardee for defendants. 
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CLARK, C. J. The plaintiff, a student in Greenrille, I-. C., purchased 
a ticket to Aulander, in Bertie County, K. C. As she lvas leaving the 
train a t  the latter point the illjury occurred, as the complaint avers, for  
the want of a footstool or any assistance to alight, the distance between 
the lower stcp and the grouid  being ahout 30 incdhes. 

The  petition for removal to the Federal Court arers that  the Atlantic 
Coast Line is a foreign corporation, and a nonresident i n  the State of 
Nortli Carolina. I t  also alleges tha t  Director General Hines resides in  
Xew york, and John  Barton P a p e ,  who was substituted as a defendant, 
is  a citizen of Illinois, and both a re  nonresidents of this State. The  de- 
fendants appealed from the refusal to reinole, which is tlie only matter 
presented for review. 

The petition to remove is verified by P. A. Willcox, as attorney in fact 
for  the Atlantic Coast Line, but the power of attorney under which he 
acted empowers him only to "sign bonds and other instruments" required 
in  courts and other legal proceedings. I t  g i r rs  him no authority to verify 
pleadings, and i t  would seem the petition is insufficiently rerified. We 
need not discuss the allegation that  the Atlantic Coast Line is a nonresi- 
dent. I n  Co.c r.. R. R., 166 S. C., 652, this point was fully considered and 
i t  was held that  the Atlantic Coast Line Railroad Comp:mg n i s  not en- 
titled to a remol a1 of its cause from the State court to the United States 
Court on tlie ground of being a nonresident corporation, and tha t  under 
the prorision of its charter on this question of removal it is a domestic 
corporation. This case has been reaffirmed in Brown I , .  Jackson, 179 
IT. C., 365 and 375. I t  was also so held in  Xtaton v. R. R.. 144 N. C., 146, 
and Spencer v. R. R., 166 N. C., 522. 

As to the Director General, the right to remove is also c>xpressly denied 
in  l i i l l  1.. R. A. and Director Gene~a l ,  178 N. C., 607, and we have dive-s 
cases since affirming the holding in  that  case that  the Clirector General 
and the corporation fo r  the purpose of a n  action of this kind are one and 
the same, and both are properly joined as parties. Indeed, in this present 
case me find X r .  Willcox verifying the pleadings for the 1)irector General 
under the alleged authority of the corporation as its attorney in fact. 

The statute creating the position of Director General   expressly denies 
the. riglit of r tmol a1 (xccpt i l l  c a w  whew the right of r e r ~ ~ o r a l  Tras rested 
in the corporation prior to the passage of the act. As the Atlantic Coast 
Line llnd no such right, the Director General was not entitled to it. 

The  defendants contend, however, that  they have a right to remove 
upon the ground that  the muse of action is one "nrising under the Con- 
stitution and lams of the United States." This is  incidentally mentioned 
in  the petition, but it seems was not argued below. 

The in jury  occurred and the cause of action arose 19 Ilecember, 1919, 
before the railroads mere discharged from Federal control. Action could 
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have been instituted that day. A vested right of action is property. The 
statute may change the remedies, but cannot defeat or modify a right of 
action that has already accrued. Williams z.. R. R., 153 N. C., 360, and 
this cause of action arose at the very moment the injury occurred. 
Hocutt v. Wilmington, 124 S. C., 214. 

On 19 December, 1919, when this cause of action accrued, the railroad 
company was under the operation of the Transportation Act, approved 21 
March, 1918. But that act did not create or confer this cause of action, 
nor did it arise under or by virtue of that statute. Both North Carolina 
and Virginia had prior thereto adopted "Lord Campbell's Act." The 
plaintiff's cause of action did not arise out of the Federal statute, which, 
moreover, denies the right of removal of actions against railroad com- 
panies except in cases ~vhere the right to remove existed prior to that 
statute, 40 United States Statutes at  Large, Par t  I, p. 457. Prior to that 
act the Atlantic Coast Line could not have removed this cause to the 
Federal Court, Hill v.  R. R., 178 N. C., 60i, because no Federal right or 
immunity was involved, nor diverse citizenship, and the action could not 
have arisen under the Constitution and laws of the United States. 

The plaintiff's cause of action accrued prior to the act of 20 February, 
1920, effective 1 March, 1920. Besides, that act is silent as to the removal 
of causes, while under the act of 21 March, 1918, above mentioned, the 
carrier, and of course the Director General, could not remove any acticn 
that had been brought, or might thereafter be instituted, by or against it, 
and this action has been begun since that date. Congress did not under- 
take, after Federal control had ceased, to regulate causes that had accrued 
during such control, 

The refusal to dismiss the action as to the defendant company because 
John Barton Payne, Director General, is a party defendant is not before 
the Court, as he did not except on that ground, but that proposition has 
been discussed and denied at this term, citing our decisions, in Parker 
z-. R. R. a n d  Director General, post, 95. The question before us is one 
of removal pure and simple. Besides, John Barton Payne has filed an 
answer in this case on the merits, reserving only his rights under the 
motion to remore. 

The act of 21 March, 1918, provides: "Such actions, suits, and pro- 
ceedings may, when within the period of limitations now prescribed by 
State or Federal statutes, but not later than two years from the date of 
the passage of this act, be brought in any court which but for Federal con- 
trol would have jurisdiction of the cause of action hqd it arisen against 
this carrier." This explicit authority recognizing the jurisdiction of the 
State courts is exclusive. 

The question does not arise whether a corporation chartered by an act 
of Congress would have the right of removal, for the defeudant, the At- 



40 I K  T H E  S U P R E M E  COURT [I81 

lantic Coast Line Railroad Company was not made a Fd t . r a l  corporation 
by the statute appointing a maiiager for domclstic railroac~ cornpallies as a 
war expedient. National banks are creatures of Kational legislatioli, and 
a receirership of a National bank occupies the same status, but that  is a 
different proposition from the appointment of the Director General over 
State corporations as to which the Director General has the same status 
as regards removal as the corporation itself would occup;t7. The brief of 
the defendants admits that  the Federal Control Act contains an  apparent 
prohibition against the remoral. All the cases cited by defendants, i n  
which remorals were allowed on the ground of "a right arising under the 
Constitution and lams of the  United States," a re  where the corporation 
was created under a .Federal charter, which is not the case with the ,kt- 
lantic Coast Line Railroad Company. 

The  defendants claim, also, that  as the first act estahlishing Federal 
control contained a prohibition against removal, and the second act 
repealing Federal control does not, that  therefore the right to removal 
exists. This is a non s e q u i f u r ,  and there is even a w r y  strong implication 
against i t  i n  the latter act, when i t  says, as above cited, thxt "such actions, 
suits, o r  proceedings may not later than  two years from passage of this 
act be brought in any court which but for Federal conirol would have 
jurisdiction of the cause of action." The Superior Coui-ts of this State 
had jurisdiction of this action a t  the time i t  accrued, and remoral to the 
Federal Court was a t  that time prohibited, arid there is 110 statute since 
that  has authorized it.  T h e  mere failure to again prohibit remoral i n  
the act abolishing Federal control cannot possibly ha re  such effect. 

T h e  petition to remore was properly denied. 
Affirmed. 

A. C .  HOUSE v. SURRY PARKER. 

(Filed 2 March, 1921.) 

Vendor and Purchaser-Title Retained-Power of Sale--.Statutes-Fore- 
closure. 

A contract for the sale of personal property, retaining title in the 
vendor until the purchase price has been paid, without (express power of 
sale therein, comes under the provisions of C. S., 2587, as if written in 
the contract, and gives to the vendor the right to sell the property in 
default of payment of the purchase price, or part thereof, without consent 
of court, upon certain advertisement specified in the statute; and it is 
reversible error for the court to charge the jury that the vendor could not 
sell the property without the consent of the purchaser. 

APPEAL by defendant from Lyon, J., at  August Term, 1920, of 
HALIFAX. 
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This was a civil action for damages, tried upon an  alleged wrongful 
conversion of plaintiff's property by the defendant, Surry  Parker. 

I11 Ju ly  1916, plaintiff, a resident of Halifax County, purchased from 
the defendant, who resided a t  Pinetown, X. C., a steam logging loading 
outfit upon a retained-title contract. The  terms of said agreement, 
touching the reservation of title, were as follows: 

"The condition of the aborc contract is that the legal title antl right in 
and to the abore described property is to remain antl bn rested in S l ~ r r y  
Parker,  Pinetown, K. C., until the said notes, and all interest thereon 
accrued, are paid off; and in case the said party of the second part should 
fail to pay off the amount due by the said notes, or  either of them, at 
maturity, then the entire debt shall become due and payable, and it shall 
be lawful for  the said Surry  Parker,  Pinetown, N. C., to take possession 
of the said property a t  any time thereafter; but in case the said notes 
are paid off, then the title of said property to vest in the said party of 
the second part." 

The  machinery was shipped by freight to the plaintiff a t  Garysburg, 
S. C., bill of lading for same being attached to draft  and sent to the 
Bank of UTeldon, with instructions to notify plaintiff. Pending negotia- 
tions between the parties as to the correctness of said draft  and the execu- 
tion of the purchase-money notes, the shipment was returned by the rail- 
road companies to the point of origin. 

Plaintiff then instructed the defendant to hold the machinery a t  Pine- 
town until he could arrange to pay for it, or  until he could sell it. There 
was evidence tending to show that  the plaintiff's mill had been shut down, 
in the meantime, and that  he desired to sell said machinery a t  Pinetown, 
if he could do so to advantage. 

Upon failure of the plaintiff to pay his last note at maturity defendant 
sold said property at public auction, as security for his claim. The 
amount rweired a t  said sale was insufficient to pay the balance of the 
debt. With respect to defendant's right to sell the machinery after due 
notice, and apply the proceeds to the payment of the purchase money, his 
Honor charged the jury:  "But if you should find that after this property 
was shipped back to Pinetown, House ratified the reshipment, and agreed 
to let the property remain there in the hands of Parker,  to be disposed of 
by him, and that  he  made the best disposition that  he could under the 
circumstances, though he had no right to sell i t  under the contract of sale, 
there being no power of sale i n  the contract, and has brought no suit to 
foreclose the sale, he could only sell i t  by the consent and direction of 
House." Defendant excepted. 

Judgment in  f a ro r  of the plaintiff on the rerdict, and the defendant 
appealed. 
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W .  E. Daniel, G.  E .  Xidye t te ,  and G e o ~ g e  C.  G w e n  SOT pluitztii?. 
Ashby B. StainbacX. and Daniel d Carter for defencla?~,l. 

STACY, J. Sec. 2587, C. S.. relating to the foreclosure of conditional 
sales, prorides as follows : "In all sales of personal propel-ty n-herein the 
title is retained by the seller to secure the purchase money, or  any par t  
thereof, and no power of sale is conferred, and default is nladc in the 
payment of said obligation by the l~urchaser,  then in  all such cases it i s  
lawful for the owner of such debt thereby secured, mitllcut a11 order of 
court, to sell such property, o r  so ~nucl l  thereof as may l ~ e  necessary to  
pay off said indebtedness, a t  public auction for cash, after first giving 
tn7enty d a ~ s  notice a t  three or more public places in the rounty ~rl ierein 
the sale is to be made, and apply the proceeds of such c d e  to the dis- 
charge of said debt, interest on the same, and costs of foreclosure, and 
pay any surplus to the person legally entitled thereto. Before making 
any such sale, in addition to the advertisement above required, the owner 
of said debt shall, a t  least ten days before the day of sale, illail a copy of 
the notice of sale to the last known postoffice address of the original 
purchaser or  his assigns." 

Under a proper construction of this statute, and on the record, we 
think his Honor erred in charging the jury that  the defeiidant could not 
sell the property in  question without the consent and direction of the 
plaintiff. It is t rue  the contract contains no express paver of sale;  but 
the general laws of the  State i n  force a t  the time of its execution and 
performance enter into and become as much a par t  of t h t ~  contract as if 
they were expressly referred to  or incorporated in  its terms. O'Iielly c. 
TVi2liams, 84 N. C., 281; Graves v. Howard,  159 N. C.,  594, and 17an 
Huffman v. Quincy, 4 Wallace, 552. 

Tliere are other exceptions worthy of consideration, I ~ u t  a. the case 
goes back for a new trial, and as they may not occur on another hearing, 
me refrain from further comment. 

New trial. 

HIGHWAY COIVIMISSION O F  HALIFAX COUNTY v. H. B. TTARNER ET .%I,., 

DIRECTORS OF THE STATE PRISOS. 

(Filed 2 hlarch, 1921.) 

When the language of a statute is unambiguous and the intent is plain, 
there is no need for its construction by the courts, and it is the duty of 
the courts to enforce it according to its obvious terms and meaning. 
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2. Same--Roads and Highways--Road Comn~issioners-Repealing Stat- 
ute-Mandamus. 

Where a statute, as amended, directs the construction and repair of a 
certain public highway in a township by the directors of the State Prison, 
to be done in accordance with and under the direction of the Highway 
Commissioners of the township, and place thereon, not later than a certain 
date, a certain force of convicts, suitable teams, etc., and thereafter with- 
draws from the township commissioners of the county the power to con- 
struct, maintain, and improve the public roads of the townships, and gives 
it to the Highway Commissioners of the county, created by the act, repeal- 
ing all laws or parts of laws in conflict therewith, including in specific 
terms "special or local laws authorizing the raising of money for the 
purpose: Held, the former acts are 'local' or 'special,' and their provis- 
ions are repealed by the latter act; and an order for a mandamus brought 
by the county Highway Commission against the directors of the Stare 
Prison to compel them to construct, etc., the road as specified in the 
former statute, will be denied by the courts. As to whether mandamus 
was proper remedy, Quere?" 

ACTION for a mandamus. Appealed from Kerr, J., at  J anua ry  Term, 
1921, of HALIFAX. 

The object of the action is to compel the defendants to comply with 
the following prorisions of Public Laws of 1913, chapter 65, as amended 
by Public L a m  of 1915, chapter 52, the amended law being as follows: 

('SECTIOK 1. That  the directors of the State's Prison be and they are 
hereby authorized and directed to repair and construct by use of convicts 
of the State's Prison a public highway in Halifax T o ~ ~ n s h i p ,  Halifax 
County, leading from the town of Halifax to Connoconnara Swamp in 
the direction of the State farm, the  same being the public road leading 
from said town to the State farm. 

"SEC. 2. That  this work shall be done in  accordance with and under 
the direction of the highway commission of Halifax Township: Pro- 
vided, that  the time for the use of the convicts under this act shall be in 
the discretion of the superintendent of the State's Prison, and their use 
shall not conflict nor interfere with the general work of the State farm." 

The following provision was added to section 2 by chapter 52, Public 
Laws of 1915: "That this work shall be done in  accordance with and 
under the direction of the highway commission of Halifax Township, 
and said directors of the State's Prison shall place on said road not later 
than August first, nineteen hundred and fifteen, a force of convicts not 
less than thir ty in number, with suitable teams, and so forth, not 
less than forty mules, with wagons and tools, and keep the same there 
unti l  said work is  completed: Provided, that the directors of the State's 
Prison may not be required to build a more expensive type of road than 
the roads built under the bond issue by the highway commission of said 
township." 
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B y  Public-Local Laws of 1919, chapter 534, tlie general supervision 
and authority over public h igh\ rap ,  and road and bridge construction, 
improvement and maintenance wcre withdrawn from the ownships and 
given to the county, acting through and by the "highway   omm mission of 
Halifax County," which body is created by that act. Section 22 of that  
act prorides, as follon-s : 

"A1ll special or local laws relating to the constructioil, improvemcnt, or 
maintenance of public roads or bridges of Halifax County, o r  of any 
to~vnship therein, including special or local laws authorizing the raising 
of money for said pnrposcs, are hereby repealed. All laws and parts of 
l a m  in conflict with this act are also repealed. Nothing in this act, hom- 
erer ,  shall be held to invalidate any indcbtediwss incurred under any law 
hereby repealed, or  to invalidate any act done under such a law, or to pre- 
vent the collection of any taxes levied under such law." 

The court, upon the pleadings and statutes, rendered judgment for the 
plaintiff, and defendants appealed. 

TALKER, J., after stating the case : The  question on mhil:h the decision 
of this case turns is whether the act of 1919 repealed the acts of 1913 and 
1915 so as to  destroy the plaintiff's cause of ac3tion. We are of the opin- 
ion that  they did, plainly and expressly, or, a t  least, with sufficient cer- 
tainty to show that  i t  was the intention of the Legislature to do so. I f  
the Legislature had simply created the "highway commission of Halifax 
Count$' without more, the contention of the plaintiff mould have some 
plausibility, and would impress us more farorably, but the language of 
the act of 1919 is so clear, explicit, and coinprthensive that  we can give i t  
but the one meaning, and tlierefore i t  requires no construction. We in- 
terpret it  as i t  is  written, and as its manifest meaning and intention are 
disclosed by its words. 

I t  is familiar  learning that  there is no ground for  con~;truction wheil 
tlie language of a statute is  unambiguous and the intent is plain. Black 
on Interpretation of Statutes, pp. 35 and 36 ;  Vhit ford 1'. Ins.  Co., 163 
N. C., 223 ;  S. 1 % .  Rarco,  150 S. C., 792; Pug11 1%. (:rant, 86 N. C., 40;  
C. X. P. Fisher, 2 Cranch. (U.  S.) ,  358 (2 L. Ed., 304) ; Dewey I ! .  U. S., 
178 Lr. S., 510 (44 L. Ed., 1170) ; Eridlich Inter .  Statutes, see. 4. The  
rule has been clearly stated by the courts in various fo rn~s ,  but they all 
are substantially expressed in  this formula, that  where tht. meaning of a 
statute is  plain i t  i s  the duty of the courts to enforce i t  according to its 
obvious terms, which excludes the necessity for construction. Thornley 
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v. U. IS., 113 U. S., 310; Doe ex dem. Poor v. Considine, 6 Wal. ( U .  S.), 
458 (18 L. Ed., 869) ; Hamil ton  1 % .  Rathbone,  175 U. S., 419. 

The act of 1913 is not a general law;  that is, one having general appli- 
cation, but is  "local" and undoubtedly "special" in its nature, and there- 
fore necessarily embraced by the language of the repealing clause of tlle 
act of 1919 (sec. 22) .  W e  mere not informed of any other general, 
special, o r  local act relating to this subject, and the act of 1919 as clearly 
indicates what law was intended to be repealed as if i t  had referred to i t  
by the year of its e~iactment and the chaptcr of the l ans  of that year 
whcre it 11-onld be found. Rut  the other pro~is ions  of the act of 1919, 
especially those of sections 8 and 9, lead us to the same conclusion. The  
language of those sections is so broad in its scope as to show without any 
doubt that  the Legislature intended to abolish all authority of towilships 
over the construction and maintenance of roads and bridges, as well as 
their repair and reconstruction, and to vest the entire authority with 
respect thereto in  the county, acting through its own highway commis- 
sion, created by the act of 1919. The language of section 8, upon which 
plaintiff relies for the positioil that it  was not intended to repeal tlle act 
of 1913, as origii~ally framed, or  as amended, takes away all of the power 
and jurisdiction (so to speak) of the township 11ighr~-ay coinmission over 
roads and lodges it "ahsolutrly m t l  entirely" in tlw cou~it- higlln-a- com- 
mission, as thc act of 1019, repralctl altogether, ant1 \\itllout ally rcqerJ a- 
tion, the law of 1013, it not only coinplctely cllal~gcd thc law n y  to the 
control of roads of thc towlirhip, but relimed thc defendants from the 
duty imposed up011 them by the act of 1013, concerni~lg the repair and 
rwonstruction of thc particular road mentioned ill that act. I t  follows 
from these considerations that plaintiff's c a n v  of action, if it hail ally 
theretofore. has been lost. Thcre is ~ l o t l l i ~ ~ e  said in thc. act of 1919 
about repairing the roads of Halifax Township, except as that township 
is embraced by the gcneral trrnl:: of thc act. I t  is not named, hy itself, 
in the act. 

The other question, as to the right of the plaintiff to bring this action 
for a inandamus against the defendants as agents or officers of the State, 
need not be discussed in view of the conclusion we have reached. 

After the full discussion given to this question, it will be unnecessary 
to consider the evident reasons for this change in  legislation concerning 
the repair of this road leading from the town of Halifax to the forrner - 
State farm. I f  the county, o r  township, feels that  the State in some way 
sholild compensate it for  damage done to this road, on proper application 
to the Legislature it may get adequate relief, as the State is  presumed 
always to be just, and to perform its moral obligations. I t  may be 
moved, though, to deny relief in this particular case, as plaintiff has been 
guilty of laches, and conditions and circumstances have recently been so 
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mater ial ly  changed so as  to  great ly increase t h e  difficulty of doing t h e  
work, o r  some other  equi ty i n  i t s  f a ~ ~ o r  m a y  txist,  which would justify i t s  
refusal.  

T h e  case h a r i n g  been heard  upon complaint a n d  answer alone, it wil l  
be certified to  t h e  court  below t h a t  there  was error .  T h e  judgment will  
be reversed, a n d  the  action dismissed. 

Reversed. 

(Filed 9 March, 1921.) 

When the unsuccessful defendant in an action of ejectment may recover 
a s  betterments for improving farm lands in which he had a life estate 
only, it  is competent for him to show that the land had been depleted and 
remained idle for a period of time, and by his expenditures in a systematic 
plan of unusual fertilizing, (.learing the lands of trees, (ditching, building 
of fences, etc., with a hona  fide and reasonable belief t l a t  he owned the 
fee, he had brought the land to a high state of cultivation; and it is for 
the jury to determine whether the land had been substantially and perma- 
nently improved thereby, and if so, the added value. C. S., 701. 

2. Same--Questions for Jury-Trials. 
Where it has been judicially determined, in an action of ejectment, that  

the defendant is entitled to recover for betterments placed thereon, while 
bolza fide believing that  he was the owner of the fee, when he was, in fact, 
a tenant for life, the wishes of the remainderman a s  to the kind or nature 
of the improvements, or whether they will be useful to him, is imma- 
terial, the question for the jury to determine upon the evidence being the 
value of such improvements as  were permanent and substantially in- 
creased the value of the land, not exceeding the cost. 

L Z ~ ~ ~ ~ ~ ~  by  both parties f r o m  Caher t ,  J., a t  Korember  Term,  1920, of 
CAIIDEK. 

T h i s  mas a n  action i n  ejectment, i n  which t h e  plaintiff recovered, 175  
S. C., 319. d petition was  filed f o r  betterments, a n d  i n  t h e  same case, 
176 N. C., 108, the  Cour t  held ( b y  Brown, J., f o r  a urmnimous Cour t )  
t h a t  the petitioner ( the  defendant)  was entitled to  rr.co~-er t h e  same. 
CI)OII wllwri i ig ,  l i d  X. ('., 444, this  judgment was reaRrmed.  T h i s  is 
a n  appeal  f r o m  t h e  re rd ic t  a n d  judgment  upon  t h e  issues submitted, t h e  
only points presented being exceptions to  the charge on  t h e  t h i r d  issue as  
t o  the  r a l u e  of t h e  betterments. Both  part ies  assigned e r ror  and  ap-  
pealed. 
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Meekins & McMullan and D. H .  Tillett for plaintiffs. 
R. C.  Dozier, W .  I .  Halstead, Aydlett & Simpson, and Ehrimghaus & 

Small for defendant. 

CLARK, C. J. The court charged that the term '(permanent improve- 
ments" includes "all improvements of a permanent nature, and which 
substantially enhanced the value of the property in controversy." The 
court charged further (the property being a farm) that "putting up 
dwelling-house or tenant houses, barns and stables, and other out-build- 
ings, and any substantial improvements which might be made to those 
buildings, the necessary ditching and necessary or proper fencing, the 
digging of a well or planting of orchards, and cutting the timber in the 
course of clearing for cultivation, the grubbing of stumps, bushes and 
reed patches necessary to clear and break the land for planting and culti- 
vation were permanent improvements on such property within the mean- 
ing of the statute," adding, however, "that i t  was for the jury to deter- 
mine whether or not such improvements, if the jury should find that any 
were made, enchanced the value of the property, and if so how much, and 
while the jury should consider substantial additions or improvements to 
the buildings if made, they should not consider repairs to such buildings 
which should be made by the owner in the ordinary use of such property." 
H e  further charged that ditching (embraced in  the plaintiff's first excep- 
tion), wire fencing (second exception), lightning rods (third exception), 
dwelling-house, tenant houses, barns and stables, the digging of a well, 
and the planting of orchards, and the like were permanent improvements 
only if they substantially enhanced the value of the property. I n  these 
instructions we find no error. 

The plaintiff's fourth and fifth exceptions were to the refusal of 
prayers to instruct the jury, which were based upon the idea that since 
under the terms of the trust established in the main cause, 175 E. C., 319, 
the plaintiff was decreed to be the owner of the life estate, he occupied 
the position of a life tenant with respect to the improvements made by 
him. But he was not an ordinary life tenant within the meaning of the 
principle~that life tenants cannot recover for betterments which were 
placed thereon with the knowledge of that fact. The defendant made the 
improrements, as the jury find, under a bona fide belief that he was the 
owner in fee simple, and the court decided that the plaintiff was entitled 
to have the issue thereon submitted, 176 N. C., 108, by a unaninlous 
Court, and this was reaffirmed on rehearing, 178 K. C., 444. The plain- 
tiff's prayers were therefore properly refused. 

Exceptions 6 and 7 to the refusal of prayers cannot be sustained. The 
defendant's right to recover for betterments does not depend upon the 
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wish of plaintiff for them or the suficiency of the build in,?^ already upon 
the land, R. R. v. McCaskill, 98 N. C. 526. The sole question, the defend- 
ant having placed these improvements upon the land under a bon,a fide 
belief that he owned the premises in fee simple, is whether or not the 
things which were put thereon as permanent improvements "substantially 
enhanced the value of the premises." I f  so, the defendani mas entitled to 
recover to the extent of such enhancement in value of the property caused 
thereby, riot exceeding the cost. I n  the plaintiff's appeal there is 

No  error. 

The exceptions on the defendant's appeal present but a single question, 
and that is, whether the evidence therein offwed tending to show a large 
outlay, and labor in preparing the soil to put it in condiiion for cultiva- 
tion, and improving the fertility permanently by the use of a judicious 
system of tillage and high-grade fertilization over and above tlie ordinary 
fertilization of the property from year to year, should be subnlitted to 
the jury. 

The defendant offered to show as follows : "That tlic defenclant had also 
adopted and used a system of tillage with an idea of improving perma- 
nently the character of the soil and iilcreasitlg its fertility, and that he 
had judiciously applied this system to the cnltiration of this land; that 
he had burned and placed upon the land 8,000 bushels of oyster shells, 
bunled into lime; that he had placed twenty loads of mauure upon the 
lailrls the first year, besides that which came from tlie place; that lie liad 
placed upon these reclaimed acres 200 loads of manure a ;:ear in addition 
to the ordinary accumulation on the farm;  that he had purchased and 
placed on it in addition to this an entire barge load of manure; that he 
had also placed upon tlie land 1,000 bushels of hard-mood ashes each year. 
for nine years, same having been taken from his mill, which was located 
in the neighborhood; that he liad sowed the land with pear; and clover and 
plowed them in for the purpose of increasing its fertility; that he had in 
his system of tillage adopted a judicious system in the rotation of crops 
and deep plowing peculiarly adapted to this soil, for the purpose of in- 
creasing its fertility; that ill addition to the 8,000 bushels of oyster shells 
burned into lime, the defendant had placed on the land two casloads of 
agricultural lime of about 100 toils; that this was all in addition to the 
fertilizers used each year for the tillage of tlie crops, aild for vhich no 
claim is made; that in following this line of effort to impi-ove the soil the 
defendant had made a cash outlay in excess of $4,230.18, and that in his 
opinion such efforts had enhanced the value of the property to this 
amount." 

Whether the above were applied, and whether they silbstantially ell- 
hanced the value of the farm, was fit for the jury to consider, and we 
think it mas error to exclude the testimony offered. 
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This evidence tends to show an unusual and successful effort by which 
a run-down fa rm of about 143 acres, which had lain idle for almost a 
generation, had been brought into a high state of cultiration, and made, 
as the defendant contends upon the evidence, to "blossom like a rose." 
The mere cultivation of the soil i n  the ordinary use of tlie land and fer- 
tilization thereof for the purpose of raising crops in the ordinary course 
of tillage certainly x-ould not constitute betterments. 0111y those things 
which substantially enhance the ralue of the premises permanently 
should be estimated by the jury and allowed to the defendnnt as com- 
pensation. 

The statute does not permit a rwovery except for improvements that  
are permanent and valuable. The word "permanent" is defined in the 
Century Dictionary as "lasting, or intended to last iridefiiiitcly," "fixed 
or enduring," "abiding," and the like, and i t  was held in Simpson c. 
Robinson, 37 Ark., 132, that  an improvement does not mean a general 
enhancement in  value from the occupant's operations. 

I t  is elemental justice, as well as public policy, when a man occupies 
premises, "haring reason to believe," C. S., 701, that  he is owner thereof 
in  fee simple, that  to whatever extent he has increased the value of the 
property by permanent improvements thereon he should receive compen- 
sation from the party who recovers the premises. 

The cultivation of the soil in a good and proper nmiiicr, and the keep- 
ing of the buildings in repair and the land in good coilditioii does not 
entitle the defendant to recover compensation, but permamlit improre- 
ments by clearing the land, ditching, fencing, and likewise high fertiliza- 
tion of permanent effect (over and above the ordinary fertilization for 
the purpose of making the crops), causing enhancen~ent in the value of 
the farm-all these things are  properly for the consideration of the jury, 
who should find what is a fa i r  allowance for tlie permanent eliharicernent 
in ralue of the property thereby at  the time of the recovery of the prem- 
ises by the plaintiff. 

But  i t  is a matter of fact for  the jury, rather than one of law, to esti- 
mate upon the evidence whether any of these things hare  added perma- 
nent enhanced value to the realty. I f  a building is placed upon the  
premises i t  will gradually decay; if ditches, fencing, or other betterments 
are made they will gradually deteriorate, if not kept up. "Permanent" 
improvements mean such betterments as will add to tlie intrinsic value 
of the property at  the time i t  was recovered by the plaintiff whether 

' there has been, in  this case, unusually high fertilization of the land, or  
the addition to the soil of vegetable or nlineral matter whereby the 
property has been permanentily enhanced in xralue, wheii there is evi- 
dence offered to that effect, is for  the jury to determine in estimating the 
benefit which the plaintiff derived therefrom. I n  the course of time, by 
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negligence, the buildings may deteriorate, and the enhanced production 
of the land may grow less, but the jury is to estimate what is the perma- 
nent added value to the premises at  the time the plaintiff recorered the 
proprrty The difficulty is not in the principles of law applicable but as 
to matters of fact arising upon the evidence and which were for the jury 
to neigh and determine a i d  which can never be exactly the same in any 
two cases. I f  unsuitable buildings are put upon the premises, no matter 
what the cost, tlle jury can find that it ;as no enhancemwt to the prop- 
erty th~rchy, so if the ditching and fencing were unnecei,sary or injudi- 
ciously made, the jury n-ould consider the same. But it is not essential 
that they he useful to the plaintiff, R. R. T .  XcCaski17, 98 S. C., 526. 

The sole matter for consideration is embraced in one proposition, and 
that is, "How much was the value of the property permanently en- 
hanced, estil.iated as of the time of tlic recovery of the same, by the bet- 
terments put thereon by the labor and espenditure of the ijona jide holder 
of the same?" 

The matter is fully discussed and clenrly set out in Gibson c. Fields 
(79 Kansas, 38)) 17 Anno. Cas., 406, in the elaborate notes thereto 
L L 

Certain acts which amidst certain surroundings and conditions might 
cn11:lnce the property permanently, in other surroundings and conditions 
would add nothing to its permanent value. These are ordinarily matters 
for the jury, and 1io genecal rule can be laid down more definite than that 
above stated. I n  tlle defendant's appeal there mas 

Error. 

STACY, J., concurring. 

M'ALICER, J., dissenting. I n  1907 defendant Williams received a deed 
for the lands in controversy from Mrs. Mary and Miss X a r y  Elizabeth 
Hughes, purporting to convey a fee simple. Defendant, thereupon en- 
tered into posscssio~~ of the lands, which he still occupies. I n  the main 
action this Court held that the plaintiff was entitled to recover the lands 
u ~ ~ d c r  tlic par01 trust established. Under this trust i t  is admitted that the 
defendant took from the Hugheses a life estate, and the plaintiffs, in 
consrqueilce, were not entitled to offset rents for the period running from 
1907 to 15 Nay, 1915, inclusive, as against defendant's claim for better- 
ments. At thr  time of the execution of the deed from the Hugheses to 
tlie defendant, Xiss Mary Elizabeth Hughes was forty-four years of age, 
having an cspcctancy of twenty-five years. Upon rendition of the judg- 
ment in the main action, defendant filed this petition, claiming compen- 
sation for alleged permanent improvements made from 1307 to 1918, in- 
clusive, defendant being still in the possessior~ of the land by the order of 
tlle court. At tlle trial i t  was admitted thal the enhanced ralue of the 
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land should be estimated as of 15 May, 1915, the date of Miss Mary 
Elizabeth Hughes' death. 

Defendant upon the trial offered to show the expense incurred in break- 
ing soil p'reparatory to putting the land in cultivation, and that i t  was 
necessary to put i t  in  cultivation. This testimony was excluded, and 
defendant excepted. I n  this connection, it is to be observed that a t  the 
time the defendant took possession of this land it was all open land, which 
had theretofore been in cultivation and which had only been permitted 
to "lie out" for a number of years in accordance with the well known 
practice of farmers, in  order to restore fertility. I n  no view of the evi- 
dence was i t  wild land or prairie land, which had never before been sub- 
ject to cultivation. 

The court permitted the defendant to offer evidence to show the cost 
of clearing this land; that is to say, the cost of cutting the trees upon the 
hedgerows, clearing hedges, the grubbing of stumps, and the taking out 
of reed patches, and further to show the enhanced value resulting from 
such improvements to the land; and that the only testimony rejected was 
that to show the alleged cost of breaking the land; that is to say, when 
regarded in connection with t8he evidence received, the doing of necessary 
plowing to enable the land to be planted and cultivated. 

The law which is, perhaps, applicable to wild or prairie lands, has no 
relevancy here. These lands had been in cultivation, but their fertility, 
perhaps, had at  one time been exhausted, and they had been permitted to 
"lie out," or remain fallow or uncultivated for one or more years, until 
they could by proper tillage and fertilization be made to yield a remu- 
nerative crop. 

The doctrine of permanent improvements in cases of this kind is based 
upon the theory that one acting under a bona fide belief that he has the 
true title has done something the main purpose of which is to render the 
land more valuable; and does not include those things which, while they 
may have an incidental tendency to increase the value of the freehold, are 
yet done with the main purpose of increasing the current years revenue 
by producing a larger crop. 

The defendant in this case was a life tenant, and he enriched the land, 
primarily at  least, for his own benefit, that is, for the better enjoyment 
of the land by himself, and, even if there was a temporary enhancement 
of its value, i t  was purely incidental, and was not permanent in any 
correct sense of that word, as will presently be seen. 

I n  any event, defendant, by the restriction of the statute, could not 
recover more than the amount actually expended by him in making the 
improvements, and plaintiffs asked for an instruction to this effect, which 
was refused. Consol. Statutes of 1919, see. 701. 
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The second exception is based upon his Honor's exclusion of testimony 
tending to support the item in  defendant's bill of particulars, entitled, 
"Improrement to soil, 1907 to 1918." I n  support of this (claim defendant 
offered to show that  by a system of rotating crops, and z~f plowing, and 
by the use upon this land of large quantities of stable nla71ure, ashes, and 
lirnc, he had pern~allcntly improrctl it. Tlic tcstiriiouy I\ as properly cs- 

cluded, as the law docs not consider fertilization of the soil as constituting 
a permanent improrement. C r z t m t r z e ~ j  1 , .  C c i l t i e y ,  114 G:L, 746; Ef inger  
2'. Kcnncy,  92 Va., 245; IT7? iglzt 1.. J o I z ~ ~ o t ~ .  108 Tin., 555. I t  may be 
admitted, for sake of argument, that  where lands are  judiciously culti- 
rated and properly fertilized by a tenant for life or years, they may be 
more raluable at  the end of the tenancr than ~f they had been subjected to 
a haphazard or injurious use, but the i m p r o ~ e m e l ~ t  is not of that  lasting 
character as is contemplated by the betterment statute. I t  is further 
true, ho~verer, that  i t  is the duty whicli such a tellant o n w  either to his 
landlord, or to the reversioner, to cultivate the lands judiciously, and 
that  the main purpose of such method of cultiration, and of proper ferti- 
lization also, is to increase the present tenant's r e r e n u e ~  by the greater 
crop yield during his term. I t  may be, and perhaps is, quite true that the 
effect of manure and lime upon larid is more enduring than that  of the 
ordinary commercial fertilizer-the latter being used niainly because the 
former is not readily obtainable: but the effet,t of all these is nevertheless 
temporary, lasting by common kno~vlcdge not more than two or three 
years, the ordinary con~mercial fertilizer being supposecl to exhaust itself 
i n  about one xear's time. The use of manure and linic is, in a 11-ord, 
fertilization-a better class of fertilization it may be, but nevertheless 
only fertilization. I t  is to be remembered, also, i n  this col nection, that at  
the time this land was fertilized by the defendant, he o w ~ ~ c d  a life estate, 
the expectancy whereof was twcnty-fi~e years, and which in fact endured 
for  nine years, during d l  of which the defendant occupied the land rent 
free, a d  i t  would 1)c strirlrgc jn\tice if thc  drfentlant, n ho has so occn- 
pied the land during this period, could recover for fertilimtion and judi- 
cious tillage during the period of his 0 ~ ~ 1 1  life tenancy, when he TTas hold- 
ing the lands for his ow11 exclusire benefit. 

Another reason why the testimony was properly excluded is that the 
defendant offered to shorn such fertilization and such tillage from 1907 to 
1918. inc lns i~  c. toccther v i t h  thc iatldetl value thcwof to tllc land. E ~ c i i  
assuming that  these acts of defendant constituted prrmanent improve- 
ments, the defendant still could not recover for such impi-orements after 
the institution of this action in  h'oaember, 1916, when lie acquired full 
knowledge of the facts. I t  v a s  the duty of the defeadarit, therefore, in 
offering this testimony, to restrict the same to the improrc~ments claimed, 
and the enhanced ralue of the land therefroin to the period for which 
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defendant was entitled to recover for such enhancement. And the de- 
fendant, having failed to do so, and having included in his offered testi- 
mony as well the claim for improvements made after suit brought as 
those made before suit was brought, the testimony was properly rejected. 

Reverting to the principal question, as to whether defendant could be 
allowed anything for cultivation, fertilization, tillage, etc., we find that 
the authorities are to the effect that he cannot have such remuneration, 
because these improvements are not of a permanent character. The 
Court said, in Cumming 2'. Bentley,  supra: "Another item consisted of a 
claim for improvement to the land by reason of fertilization. The court 
held that the defendants were not entitled to any allowance upon these 
claims; and we are of the opinion that, even giving to the act in question 
its widest possible scope and operation, the views entertained by the trial 
judge were undoubtedly sound.'' See, also, Elfinger ?;. Kenney, supra, 
and Wright v. Johnson, supra. 

ALLEK, J., concurring in the dissent. 

(Filed 9 March, 1921.) 

Estates-Wills--Defeasible F e e D e e d s  and Conveyances-Estoppel. 
A devise to the testator's son, A., and should he die without issue, then 

the lands devised to him to be equally divided among the testator's child- 
ren or their issue living at the death of A,:  Held, the estate devised to A. 
is a defeasible fee, and should A. die without issue the estate would vest 
in his brothers and sisters living at the time of his death, and such of 
their children as may then be alive, in fee, as coming from the testator 
direct. And the death of A. not having been shown the contrary is pre- 
sumed, and a deed from his brothers and sisters cannot convey an inde- 
feasible fee simple title t o  a purchaser, or estop their own children or 
claimants, the children of those who are deceased. 

APPEAL by plaintiffs from Cranmer, J., a t  November Term, 1920, of 
WILSON. 

Iredell Farmer devised the lands in controversy to his youngest son, 
Arthur D. Farmer, with the following condition: 

"If my said son, Arthur D. Farmer, shall die without leaving issue, on 
his death it is my will and desire that all the lands devised in this will 
shall go to and be equally divided among nly children or their issue liring 
at his death, and to their heirs forever." 

I t  is not alleged that Arthur is dead, and the answer avers that he 
was in Wilson in 1918. The estate devised to Arthur was conveyed by 
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an order of court, and thereafter, in 1900, W. T. Farmer,  Joshua L. 
Farmer,  and Mary J. Farmer,  the brothers and sister of Arthur, and 
the only other children of the testator, Iredell Farmer,  executed a deed 
a i d  quitclaim for all their right, title, and interest i n  the l a d s  in 
controversy. Joshua L. Farmer,  one of the brothers of J ~ r t h u r ,  is dead, 
l e a ~ i n g  a ~vidow and fire children. 

The plaintiffs m o ~ e d  for judgment oil the pleadings, but the court 
refused on the ground that they could not c o n ~ e y  an indefeasible title, 
alld dismissed this action, which was brought to compel the defendants 
to pay the purchase money upon the tendering of a deed therefor upon 
a contract of sale. The plaintiffs appealed. 

J a m e s  S. X a n n i n g  for plaintiffs. 
J .  C'. B i g g s  for defendants .  

CLARK, C. J. The plaintiffs concede that the estate del-ised to Arthur 
is a defeasible fee, but they contend that  the quitclaim executed by the 
brothers and sister of , l r thur estopped their issue, and they rely upon 
C h e w y  v. Cherry,  l ' i 9  N. C., 4. The devise in that case is different 
from this. 

I n  the present case it is provided that lip011 the death of Arthur 
Farrner without leaving issue the land shall go to and be ~wqually divided 
among the testator's children, "or  f h  eir issue Tiring a t  Arthrcr's death," 
and their heirs forerer. I f  one or more of the children of the testator 
should not be living a t  Arthur death, then "their issue," that is, the 
children or grandchildren of the testator's deceased children, l ir ing at  
that time, would take the share that o t h e r ~ i s e  would ha re  gone to their 
deceased parent, for i t  cannot be known until the death of Arthur who 
will be living at  his death. I t  does not appear that he is dead, and the 
presumption is that  he is still liring. One of his brothrrs is already 
dead, and if -1rthur should die without learing issue, at  his death any 
children of the deceased brother who may bcx living at  that time wo11ld 
take an  interest under the will, and the deed of their father would not 
estop them, because they do not claim under him, but lhe title passes 
to his issue directly from the testator to them. Benson  1 ) .  Benson ,  180 
N. C., 106; B u r d e n  v. Lips i t z ,  166  K. C., 5 2 3 ;  Whi t f i e ld  v. Garris ,  134 
N. C., 24. 

Though when the holders of a contingent estate are specified and 
known they may assign and convey it, and can make a deed which will 
conclude all claiming under them, Hohgood c. Hobgood,  1169 K. C., 485, 
yet "where the heirs, issue, or children are so designatec as to take by 
purchase under the terms of the mill, there is no estoppel or rebuttal, as 
they do not take from their ancestor by desc~nt ,  but directly from the 
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devisor as purchasers." Malloy v. Acheson, 179 N. C., 95. This was 
fully discussed and is so held in  Whitesides  T. Cooper, 115 N. C., 570, 
which has been repeatedly cited since. See citations in  Anno. Ed .  

The plaintiffs rely upon Cherry  v. Cherry ,  179 K. C.,  4, but in that  
case the provision was that  upon failure of the first takers the land 
should go to the testator's three sons absolutely, and the Court held that  
the additional words in that  devise "to be equally divided between them 
or among their heirs per stirpes and not pel. capita" did not prevent the 
estate from vesting absolutely in  the sons, and hence they would be 
estopped, and their heirs also, by any conreyance of their vested con- 
tingent interest. I n  the present case the words "or their issue living a t  
their death" can be construed only as meaning that  the testator intended 
that upon the death of Arthur, without learing issue, the land should 
go to and be equally divided between his other children, if livi~ig, or if 
they were not living, then their issue living at  tha t  t i m e  should take. 
The  added words a t  the end. "and their heirs forever." show that  the 
testator intended to give the remainder in fee to his other children, or 
the issue of any deceased children who might be living a t  the time of 
the death of Arthur,  if he  died without leaving issue. The  intent of 
the testator was that  if his other children were living a t  ,irthur's death. - 
he leaving no issue, they should get the remainder, but that if any of 
his children were dead a t  that  time their issue, if living a t  that  time, 
would get the share of the deceased child. 

The plaintiffs rely upon Bobgood v. Nobgood,  169 K. C., 489, and 
Bourne  v. Farrar, 180 N. C., 135, which hold that  w+en those n-ho shall 
take a contingent interest are certain, by uniting with the owners of 
the preceding estate, they can pass a good title, "but when the owners of 
the contingent interest cannot be ascertained until the determination of - 
the preceding estate, a n  indefeasible title cannot be made until then." 
Whichard  v. C r a f t ,  175 S. C., 128, in which case Allen, J., in a very 
brief opinion, points out tersely but clearly the disti~lction between the 
two classes of cases. 

The  words in  this devise, "or to their issue living a t  his (Arthur's) 
death," brings this case under the ruling of B u r d e n  1 % .  L i p s i f t ,  supra, 
and that  class of cases. I n  S m i f h  21. Lumber  Co.,  155 K. C., 389. which 
is very much in point, the court held that  where the vesting of the con- 
tingent interest is determined by the death of the children named and 
not upon the death of the testator, each of the children takes a contingent 
remainder. but if they die before the death of the owner of the defeasible 
fee (leaving no issue), then the grandchildren, or issue of the children, 
take as purchasers under the will and not under the children of the 
testator, and hence will not be estopped by any conreyance or quitclaim 
of their ancestor. 
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Tlic doctrinc so clearly s tated i n  Whitesides  T .  Cooper, 115 i\'. C., 570, 
h a s  been often approved, among other  cases by T h o m p s o n  v. H u m p h r e y ,  
179 N'. C'., 5 2 ;  lTTilliamr z.. Bigqs, 176 K. C'., 50. 

~lffirmetl.  

DULCEDO S M I T H  v. J O S E P H  J. ALLEN, ADNR. 

(Filed 9 March, 101.) 

1. Liniitation of Actions-Pleadings-Appeal and Error .  
In  a n  action against the administrator of the deceased where there are  

two separate causes of action set out, one to recover the mlue  of services 
rendered the intestate by the plaintiff, and the other to recover taxes paid 
for him by the plaintiff, it is necessary that the defendant plead the statute 
of limitations as  to the ~econd  cause of artion in order to avail himself of 
i t  as  a bar to the plaintiff's recovery thereon. 

2. Liniitatinn of Actions-Contracts-Wills. 
The statute of limitations does not begin to run until the death of the 

intestate on his cotltract with the plaintiff, that if plaintiff performed cer- 
tain services for him during his life he would compensate him therefor i n  
his will. 

3. Appeal and  Error-Haimless Error-Evidence-Deceased Persons- 
Statutes. 

The admission of evidence concerning transactions or communicntions 
with deceased persons, forbidden by our statute, is, a t  leas., harmless error 
when both parties to the action have testified to them, without objection, 
and the objection, upon which the exception is based, was subsequently 
taken. 

,\ITEAL f r o m  l ~ j j o n ,  J . ,  at thr~ September l'erni, 1920, of  ~ ~ T ~ ~ ~ m .  
T h i s  is  a n  action to recover f o r  prrsonaL services rcnderecl h- the  

p l a i ~ ~ t i f f  to tllc i ~ ~ t c s t a t e  of the  defcnilant, and cer tain t a w s  pa id  by t h e  
plaintiff. 

There  was  cridcnce tending to p r o w  tha t  plaintiff,  n ~ q l l e x  of 
d e f e ~ ~ d a n t ' s  intestate, lived alone wi th  the  intestate f o r  about fiftecw 
year$, un t i l  intestate's death, 25 J u l y ,  1919, a t  t h e  aclvailced age of 89 
Fears;  tha t  f o r  the  last s e w n  years  of this  t ime  the  intestate  was hed- 
ridrl(w ; a n d  f o r  t h e  last  t l m e  years  1 ~ 1  n a s  totally helplcsi, having 110 

control of h i s  body, liis linibe, his  bladder, o r  his  b o ~ w l s ;  tha t  plaintiff 
maitcd on  him, cleaned him, made  h i s  fires, sat  up  wi th  hi ni. clianged h i s  
bed, brought h i s  meals, aud  attcnded to liis business. T h e  intestate  was 
i n  m a t u r e  life, a lnan  of business, but  Came back to h i s  f a r m  near  Man- 
son when past 70, and  told plaintiff t h a t  if p l a i ~ ~ t i f f  would etay there 
with h im a ~ ~ c i  takc care of l h l  and  at tend to h i s  busines:, as  long a s  h c  
!iwd h c  wonld plaintiff thrl pl:lce, about 500 acres of I a ~ ~ t l ,  unculti- 
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vated, growing up in pines. Deceased also stated sereral times that  he 
had made a will giving plaintiff the place. I t  was shown that  he 
refused to pay the taxes, saying it was plaintiff's, and plaintiff must pay 
them; and that  plaintiff paid the taxes from 1906 to his uncle's death. 
When people would ask leare to hunt or to buy trees, deceased would 
say, "See Dulce; i t  is his"; or words to that  effect. 

After his death no will was found, and this action was brought to 
recover the value of plaintiff's serrices. 

The  timber on the land was sold in  the spring of 1920 by the heirs 
for  $37,000. The land itself was ~ r o r t h  six or seren thousand more, 
and deceased had in bank $3,000, which was not diminished during his 
long illness. 

J a r r i s  Allen, a colored man, born on the placc, helped to nurse de- 
ceased, and being refused payment, sued for $2,000, and v a s  paid $1,250 
without a trial. 

Plaintiff, a dentist, a man of education, demanded $ 5  per day for his 
s e r~ ices  for the seven years during ~ h i c h  the deceased v a s  helpless, 
alleging the contract, the performance thereof by him, and the breach 
thereof by the death of the intestate without pagnleilt or provision for 
plaintiff. 

Plaintiff  also added a cause of action for the taxes paid by him, and 
interest thereon. 

The  defendant denied liability, and pleaded the statute as to all but 
three years of the services; but did not plead the s ta t~l te  against the 
claim for taxes. 

The  jury returned the following ~ e r d i c t  : 
"1. Did 0. G. R. Smith agree with plaintiff that  if the plaintiff would 

remain with him at his home and care for him and look after his busi- 
ness, and that if he, the said plaintiff, would do so, he, the said 0. G. R. 
Smith,  xvould at his death compensate him for his s e r~ ices  and atten- 
tions ? Answer : 'Yes.' 

"2. Did the plaintiff remain with the said 0. G. R. Smith at his home 
and care for him and look after his business, as alleged i n  the complaint 1 
Ansn-er : 'Yes.' 

"3. Did the said 0. G. R. Smith, a t  his death, compensate the plaintiff 
fo r  the services and attentions of the said plaintiff to him ~vhich  mere 
rendered as alleged in the complaint? Alnswer : 'No.' 

"4. What  sum, if any, is the plaintiff entitled to recover for such 
attention and s e r ~ i c e ?  Answer : $12,783.75." 

" 5 ,  What sum, if any, is  the plaintiff entitled to recover for the taxes 
paid by the plaintiff for  the said 0. G. R.  Smi th?  Answer: '$574.66.' " 

Judgment was entered upon the rerdict in f a ro r  of the plaintiff, and 
the defendant appealed, assigning the following errors : 
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"1. Exception is to the conrt permitting plaintiff to testify what he 
did for the intestate. 

"2. Exception is to te5tinlony as to taxrs ],aid for dect3ased for more 
than three Fears before his dcath. 

"3. Exception is to the charge of tlie conrt 011 the 4th issue refusing 
to hold that  the claim of plaintiff is barred as to all arir:ing more than 
three years before intestate's death. 

"4. Exception is to refusal to charge that a11 tases paid more than 
three Fears before intestate's death are barred of r c a n - e r ~  by the statute 
of limitations. 

"3 and 6. Exceptions to the l-erdict and judgment, respectively." 

ALLEX, J. The second, third, aiid fourth exceptions map be consicl- 
ered together, and the fifth and sixth are purely formal. 

The second and fourth are to the refusal to hold that tllr claim for  
tases paid more than three years prior to tlie death of the intestate is  
barred by the statute of limitations, nnd i t  is a complete ,rnsv7er to these 
exceptions that  the claim for taxes v a s  alleged as a separate and distinct 
cause of action and that  the defendant did not plead the statute of limi- 
tations to this claim. 

The third exception is answered by the finding of the jury upon the 
first issue, it being well settled in this State, "That ~ v h ~ r e  services are  
rendered upon an  agreement that  conlpensation is to be made a t  death, 
that  the amount does not become due until death, and that  the statute of 
limitations does not begin until that  time." Aelsaberk r .  Dolrh, 167 
K. C., 206. 

The  evidence is  ample to sustain this finding, and there is no exception 
by the defendant to the contrary. 

The  defendant did not ask the conrt to hold, nor dill he request a 
prayer for instruction, that there was no eriileiice to sup1 ort the finding 
upon any of the issues. 

The first exception is to permitting the plaintiff to testify that  he  
mould h a l e  to be u p  with intestate "at night, every night, anywhere f rom 
t v o  to ten times, to move him, lift him, and change his position. H e  
could not more hin~self  after 1916. Sobody stayed with him a t  night but 
me. On August, 1913, to Ju ly ,  1919, I could ha\ e easily earned f rom $8 
to $10 per day. I paid tases on that  land from 1906 uniil the old m a n  
died.'' 
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T h i s  objection to evidence mas upon  the  ground t h a t  t h e  plaintiff w a s  
a p a r t y  a n d  t h a t  i t  inuolred a t ransact ion w i t h  t h e  deceased. 

I t  will  be seen, h o r e r e r ,  t h a t  t h e  plaintiff h a d  already testified without  
objection t o  a l l  of those facts  a n d  t h a t  af terwards on  cross-examination 
the  defendant  examined h i m  minutely corer ing every phase of t h e  answer 
objected to, a n d  f u r t h e r  t h a t  the  administrator  was examined a s  a witness 
and  testified a s  to  these transactions. 

I f .  therefore, t h e  objection could have  been sustained, i n  t h e  first 
instance, t h e  evidence i s  harmless because t h e  same facts  were testified 
to  by t h e  same witness without  objection a n d  t h e  administrator  having 
testified a s  to  t h e  transactions the  plaintiff would be permit ted to  do so. 

W e  h a r e  examined the  record careful ly a n d  it appears  to  us  t h a t  t h e  
re rd ic t  is  ri'ght a n d  t h a t  the  claim of t h e  plaintiff i s  meritorious, and  h a s  
been established i n  accordance with lam. 

KO error .  

L. H. ROBERSON v. W. G. STOKES ASD W. F. STOKES. 

(Filed 9 March, 1021.) 

1. Instructions-Evidence-Assault-Damages-Appeal and Error .  
In an action to recover damages for an assault, where the evidence is  

conflicting a s  to which of the parties were in  the wrong, it  is reversible 
error for the trial judge to charge the jury upon the assumption that the 
version of one of them was the correct one, leaving out the contention of 
the other party and failing to instruct thereon. 

2. Instructions-AssaultDamages-Father and Son-Intervention of 
Son-Questions fo r  Jury.  

While a son may, under certain circumstances, come to the aid of his 
father, who is  being assaulted, he is not justified in  using such excessive 
violence as  his father is  not permitted to use in his own defense; and 
where the evidence is  conflicting a s  to whether the father was in the 
wrong throughout the fight, and that he started i t  and was the aggressor, 
i t  is for the jury to find the facts, including the necessity of intervention 
by the son, and whether he kept within his privilege, and it  is reversible 
error for the trial judge to present this question hypothetically, which 
assumes the facts adversely to the appellant. 

3. Evidenc-Father a n d  Son-AssaultInterveiition of S o n - M o t i v ~  
Appeal and  Error-Objections and  Exceptions. 

In a civil action to recover damages for an assault, where there is evi- 
dence that the plaintiff's son went to the  assistance of his father, evidence 
is competent which tends to show the son's motive in doing so, but it  
should be properly confined thereto, and its admission as  to other matters 
tending to prejudice the defense, is erroneous. 
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4. Evidence-Competent in Part-Appeal and Error-Objections and Ex- 
ceptions. 

Where the evidence a t  the trial is partly competent, an objection thereto 
must specify the ground upon which it is incompetent, or the complaining 
party must ask the judge to restrict it within its proper limits, or it will 
not be passed upon on appeal. 

5. Evidence-Burden of Proof-Admissions. 
Where, in an action for damages for an injury received in an assault, 

the defendant admits that he had assaulted the plaintid', and pleads and 
introduces evidence to show justification, the admission shifts the burden 
of proof to  him. 

APPEAL by plailitifi from Uoucl, J., at  September Term, 1920, of PITT. 
I'laintifT alleged that  he and TT. G. Stokes, father of tlic other defend- 

ant, had some disagreement about a telephone, TT. G. Stokes'seeniing to 
be very much 'b~vrougllt up" about it.  Tha t  they got inlo a heated con- 
trorersy. Plaintiff testified: ''I told hiin to keep liis n~out l l  out of my 
business; he then stepped o \er  to a pile of h i cks ,  and I shored h im on 
them; about that  time I san7 his son, TIr. F. Stokes, corning with a brick 
in each l~ancl, and I lmew t h e -  had me foul. The boy tllre~v one brick a t  
me, which r e n t  orer  my head, but thc nest one hit me, and I spinned 
around, wrenched my ankle, and fel l ;  before I could recover and get up, 
W. G. Stokes jumped astraddle of me alicl hit me with a lricli.  I did not 
know anything else; some bo-s took me up. TT'lien I recovered I found 
TV. G. Stokes standiug over me. -1s a result of the ~ i - o m d  I x e n t  to  the 
hospital; Dr.  Basnight phoiied Dr.  Taylor, and he took 111~ to the hospital. 
I think I mas in the hospital about ten d a y .  I n.as totally unable to do 
anything for about thir ty days." Plaintiff further testified that  after- 
wards liis ability to labor was considerably impaired, and tha t  he suf- 
fered pains in his head, whereas, bcfore he received the blow, he could do 
any kind of liard viorlr. This testinlol~y i:, stated first to show the serious 
character of the assault upon him, axid serondly, the wide difference 
between the parties in their s e ~  era1 versions of the facts. 

The defendants denied the t ru th  of the plaintiff's testimony, and W. G. 
Stokes stated, on the contrary, that  he and plaintiff had an  altercation 
and plaintiff cursed him. H e  then raid : "I had nothing t3  defend myself 
with, and I knew he was dangerous. I w a l k d  to a pile of brick and he  
jumped on me. I t  n as all so qnick I Ilardly knew nllat  had happened, 
but  I heard m y  son say, 'Get off of papa.' 1 did not touch h im a lick. 
I was as f a r  as from here to Colonel James  from the brick, and had no 
brick. A t  the time h e  jumped on me I rras not t r ~ i n g  to , t r i ke  him. He 
jumped on me and threw me d o ~ m .  I turned h im over, but did not hi t  
him. I n  the tr ial  before I u~dcr s tood  that  TS'illinm hit him. . . . T h e  
scuffle lasted about one minute mid a half. I won't tell the jury whether 
lle was struck in  tlic face while lie was stailding u p  or while he was on  
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me. I was able to turn him over. I am sure he mas hit  while he was on 
me, because I was able to turn  him over. I stood over him until the 
people came there and took him an-ay. They all came right over there. 
I was straddle of him, but I did not offer to hit h im;  I had nothing to hit 
him with. I never had a fight in  my life. Have never been in  court. He 
did not hit me with a brick. H e  mould have killed me if William had 
not come to me in time. BIy son s a ~ e d  my l ife;  he is a heavy man ;  I am 
no fighter myself." 

T. F. Stokes testified: "I noticed Roberson coming toward my father. - 
H e  l w s  cursing, and I realized that  my  father was in danger, and I 
thought it was my duty to protect him. Roberson had my father down 
and running to~vard  hiin I picked up a brick and threw it at him as a 
n-arning, but he did not get off. By that time Roberson v a s  on the bot- 
ton1 and nly father was on top. I had two bricks in my hand and I 
threw both of thcm. Roberson v a s  on my father when I threw the first 
and second brick. Thev were about 10 or  15 feet from the ~ i l e  of brick. 
I did not see my father haye any brick in  his hand. There was no brick 
within his reach. I threw the first brick as a warning and i t  went over 
his head. I knew that the second brick that I threw hit  him. I t  hi t  h im 
on the head. Then my father turned him over. At the time I threw the 
second brick I thought it mas necessary to save my father's life. I knew 
it lvas a matter of life and death. I have known Mr. Roberson all of his 
life." 

The court gave the j u r ~  this instruction, to which the plaintiff ex- 
cepted: "If I go out there today, when one of you has done nothing to 
cause trouble, and knock you down, and your son sees me with you down, 
the lam says your son has a right to protect you from serious bodily harm 
at  my hands." This instruction was given after his Honor had read 
from Wharton on Honlicide (3  ed.), at bottom of page 7 7 5 ,  on the right 
of a son to defend his father. 

The judge also charged that the burden as to both issues was upon the 
plaintiff, when the defendant, W. F. Stokes, admitted that he had struck 
the plaintiff with the brick, or  that  he  had hurled the brick at  him, "hit- 
ting the mark exactly." 

The verdict mas against the plaintiff as to all the issues, and from the 
judgment thereon he  appealed. 

Julius B r o w n  for p la in t i f f .  
F .  G. James (E 9 o n  f o ~  d e f e n d a n t s .  

WALKER, J., after stating the case : There are twenty-sere11 assign- 
ments of error, but we need refer to only two of them, though there may 
be others worthy of serious consideration, as strongly contended by the 
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plaintiff's counsel; but we must not be taken as intimating that  there 
was any error except i n  the respect now indicatcd by us. 

I t  was erroneous to charge the jury as set forth in the abore statement 
of the case for two reasons: 1. I t  Tras based upon the assumption that  
defendants' version of the assault was the correct one, whereas there was 
eridrnce that  defmdants were in tlic wrong tlirougllout, and the jury, 
therefore, had the law stated to them with only a part ial  and contracted 
riew of the evidence. This method of charging a jury Ins been disap- 
proved by us. TVhere a phase af the evidence is presented to the jury, 
both contentions in regard to i t  should be givm, otllermis~ it might cause 
the jury to g i re  u ~ i d u e  n-eight aucl significance to the 01 e stated. The  
very question was discussed in  Jarre t t  c. T I ~ I I X  Co., 144 N. C., 299, where 
i t  was said that  although it be not error gmerally to refrain from giving 
instructions unless asked to do so, yet care i m s t  be talien  hen the judge 
thinks proper to instruct the jury upon a pliase of the eridence and to 
expound the lam in relation thereto, not only to state il; correctly, but 
to state the lam as applicable to tht. respective contentionj of each party 
upon such pliase of the eridence. Hari i ig undertaken to tell the jury how 
they should answer that  issue if they found such facts according to plain- 
tiff's contention i t  was manifestly incumbent upon the court to state the 
defendant's contentions in respect to such phnse of the evidence and to 
instruct the jury  how to answer the issue should they sustain such conten- 
tion. S. c. Austin, 7 9  K. C., 626; B u ~ f o ~ t ,  1 . .  6'. R., 84 K. C., 197; Bynum 
2%. Bynunz, 33 K. C., 636;  S. v. TT707f, 122 S. C., 1081. The phase men- 
tioned by his Honor was flatly denied by the plaintiff, and a ~ e r y  differ- 
ent complexion giren to i t  by him. The jndpe's illustration, based, as i t  
Tras, on the assumption that  plaintiff was tlie sole aggressor, and that  
TTT. G. Stokes did nothing to bring on tlie fight. but was illegally assaulted 
by the plaintiff and linoclicd d o ~ ~ n ,  n a s  not jnstifictl by tile evidence, as 
there was plenty of evidence to show that  it ~ r a s  not true, but that  the 
defendants were the aggressors, TIr. G. Stokes having attempted to attack 
the plaintiff with a brick, and that  the la t te~ .  acted in self-defense, and 
that  the other defendant vrongfully rnld unlalvfull- joined in  the attack 
upon him, har ing  no just or legal ground for his interrention, which was 
simply roluntary and gratuitous on his part. I t  m s  therefore required, 
under the principle stated in J a r r e t t  T .  Trunk Co., supra, and the cases 
therein cited, tha t  the judge should hare  stated both sides of the evidence 
bearing on that  particular phase. Such an  instruction was peculiarly 
required, under the circumstances of this case, and the incompleteness of 
the one giren, in the respect indicated, may hare  turned the scales against 
the plaintiff, and probably did. XThat the jullge did say afterwards lvas 
not sufficient to cure the error. The  instruction also was too broad, be- 
cause i t  leaves out of consideration the necessity for the interference 
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of the son, which is a question for the jury, and apparently omits any 
reference to excessive force.- I t  was held in S. z.. Johnson, 75 S. C., 174: 
"The proposition is true that the wife has the right to fight in the 
necessary defense of the husband, the child in defense of his parent, the 
servant in defense of the master, and reciprocallv; but the act of the 
assistant must hare the same construction in such cases as the act of 
the assisted party should have had if it had been done by himself; for 
they are in a mutual relation one to another. Although the law respects 
the human passions, yet it does not allo~v this interference as an inilul- 
gence of revenge, but merely to prevent injury. The son, therefore, is 
allowed to fight only in the necpssary defense of the father; and to 
excuse himself he must plead and show that Shipwash would hare beaten 
his father had not he inteisfered. 3 Bl., 3, and note; 1 Hale P1. Cr., 
484: Bac. Ab.. Master and Servant. P. There was evidence in the case 
that the father and Shipwash were engaged in a fight upon equal terms, 
and it not appearing which was the aggressor, the law presumes that 
they were fighting by mutual consent, and were both guilty. The son, 
therefore, had no right to make the assault." This question is fully 
discussed by Just ice Allen in 8. 2'. Q r e e ~ ,  162 PIT. C., a t  1). 649, and 
quoting from Wharton on Homicide, sec, 521, he says: "The general 
rule, as ordinarily stated, is that a brother or other relative assisting 
another in resisting a wrongful act directed against the latter can use 
no more force than the peisson he assists would be entitled to use, and 
that interference to protect a rclatire is not justified where the relatire 
was the aggressor i l l the origiiial difficulty. -1 person has a right to use 
violence in defense of anothcr only when the imperiled person would 
have been justified in using it i11 his o ~ r n  defense. Both must have been 
free from fault in bringing on the difficulty." And further, S f a d y  c. 
Corn., 9 Am. St. Rep. (Ky.) ,  306, is quoted as follows: ( 'Sot only, 
howerer, may he do this, but another may do it for him. This other 
person, in such a case, steps into the place of the assailed, and there 
attaches to him not only the rights, but also the responsibilities of the 
one whose cause he espouses. If the life of such person be in immediate 
danger, and its protection requires life for life, or if such danger and 
necessity be reasonably apparent, then the rolunteer may defend against 
it, even to the extent of taking life, provided the party in whose defense 
he acts was not in fault." The son could do only v-hat his father could 
rightfully do, and must be judged by his rights and responsibilities, 
"because," as Hale said, "they are in a mutual relation one to another." 
The jury must find the facts, including the necessity of intervention by 
the son, and whether he kept within his privilege. This instruction 
stated the question hypothetically, which is forbidden. There was eri- 
dence that the father not only entered into the fight willingly, which 
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niatle it an  affray in the best view for him and the son, but that  he  
started the fight, and x a s  the aggressor. J t  has been said by us that  
hypothetical instructions should not be indulged in, as they proceeded 
upon the assumption of facts. K.  1 , .  Collins, 30 1\'. C., 407; S. 7'.  Benton,  
19 K. C., 196;  J o l ~ m o n  v. Bell, 74 S. C., 355. 

As to the defendant 17. G. Stokes, n c  need not discuss ally of the 
otlior escept io~~s ,  but v e  d l  briefly refcr to one piecc of eride~icc. 
W. F. Stolrcs was permitted to testify that  Ilc went to a&t his father, 
because he heard of threats made by plaintiff, and also kne~v  of tl~cnl. 
The  testimony was competent to show his motive, or rcaqon, for going 
to the placc, when thc affray occurred, but it sl~oultl ha\  e bcen confincd 
within i t s  proper limits, and to the  only purpose for vhich  it  as 
e ~ i d e n t l g  offerctl, as otherwise it may h a w  prejudiced the plaintiff 
upon the defenciants' pleas of self-defense. Ordinarily, when evidence 
is conlpctcnt for one purpose, but not for  another, the party objecting 
s110111d make his objection special, directing i t  to the incompetent par t  
of thc question, or of the answer, as the case may be. I t  seems here to 
harp  been offered only for a competent purpose, and i t  does not nppcnr 
that it was otherwise ~lsed .  We ~v i l l  have to apply Rule 27 of this Court 
(164 N. C., 435) ,  requiring counsel who ohjects to evidence which is 
comp~ten t  for  one purpose but not for another, to specif:. the ground of 
his objection, or to ask the judge to restrict it within its proper limits. 

As to the defcnrlant W. I?. Stokes, we are  of the opinior that  the judge 
erred in  stating that  the burden of proof was upon the plaintiff, ns 
W. F. Stokes admitted that  he  assaulted the  lai in tiff, and this admis- 
sion shifted the burden to him. 

We therefore conclude that  there should be a new taial as to both 
defendants for the errors stated by us, and for that  rea3on the rerdict 
mill be set aside, and the case will proceed further in the court below 
according to l a x .  

New trial. 

B. E. HAGOOD v. J. C. HOLLAND ET AL. 

(Filed 9 March, 1921.) 

1. Principal and AgentContracts-Revocation-Evidence-Issues--Ap- 
peal and Error. 

A contract of agency for the sale of land for an indefin:te and unstated 
time may be revoked at  will by the owner, in  the absence of agreement or 
covenant to the contrary, and in the agent's action to recover damages for 
the owner's breach, it  is reversible error for the judge to refuse to submit 
a n  issue thereon, tendered by the plaintiff, when there is evidence thereof. 
Real Es ta te  Co. v. Sasser,  179 N.  C., 497, cited as  controlling. 
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2. 'Same-Damages. 
Evidence that the agent for the sale of lands has bought the interest of 

of his copartner in the contract of agency, for a certin sum, is incompetent 
in the agent's action against the owner on the question of damages arising 
from the exercise by the owner of his right of revocation. 

APPEAL by defendants from Bond,  J., at November 'Term, 1920, of 
CRAVE::. 

Ciri l  action, brought to recover daninges for an  alleged breach of con- 
tract, the material parts of which were as follows: 

26 August, 1919. 
I have employed Hagood-Grantham Xeal Estate Company to sell for  

us our f a rm situate in  the county of Jones, State of S o r t h  Carolina, 
to wit : (here appeared description of property), a t  the price of $20,000 
net, on the following terms: One-third cash, balance three years, 6 per 
cent interest, if the same is sold by 1 January ,  1920. Said Hagood- 
Grantham Real Estate Company to pay all costs of adrertising they may 
choose to do. 

This  26 August, 1919. (Signed) NRS. L. E. HOLLAXD. 
Witness : J. C. HOLLASD. 

J. C. SIKGLETON, 
217 Castle Street, Wilmington, n'. C. 

On  the back of this agreement is the following indorsement: 

U r .  Hagood & Grantham, we must have $500 by the first of November 
to confirm the trade;  if not, the within agreement is null and void. We 
h a r e  to do this i n  case you do not sell, so as to give us time to rent out 
for another year, 1920. J. C. HOLLAXD. 

Defendants admitted the execution of said contract; but contended, 
and offered evidence tending to show, that  the same was revoked on 
3 October, 1919. The defendants tendered a n  issue upon the question 
of revocation, which the court declined to submit. Exception duly 
noted. 

On  the issue of damages, plaintiff was permitted to testify, over objec- 
tion, that  when the partnership firm of Hagood-Grantham Real Es ta te  
Company, composed of B. E. Hagood and L. T. Grantham, was dis- 
solved, plaintiff paid his copartner $1,000 for his interest in the contract 
sued on in  this action. 

Upon issues joined, there was a verdict and judgment in favor of the 
plaintiff. Defendants appealed. 

Xoore  R. D u n n  for p la in t i f .  
L. Clayton Grant and W a r d  & Ward for defendants. 
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STACY, J. rnder  au thor i ty  of l b b o t f  1 % .  IIunt, 1 2 9  Y. C., 403, and  
Rea l  F,'\fuf~ P o .  1 % .  S a s q c r ,  170 N. C., 497, we t h i n k  hi; TToi~or should 
11aw silbniittcd to the j u r y  all issue on tllc defendant 's alleged rerocat ion 
of tlw contr;tct. Tl is  Scrssc~r caec is on  all-fours wi th  the  case :it bar- 
tllc t u  o 11ci1rg i(lc,llticnl 111 pri1lcip1~-and n L a t  i s  said there ~ i e e d  not be 
r c y ~ i t c t l  hew. K c  coi~sitlcr t h r  ahore  caws  colitrollilig authorities. 

W c  think the  coilrt nlho errcd i n  pcrni i t t ing t h e  plaintiff to testify 
to t h e  effect t h a t  lie liacl pa id  h i s  copartner  the  sum of $1,000 f o r  h i s  
i n t ~ r w t  i l l  t 1 1 ~  rolltract.  I n  110 e ren t  could t l ~ i s  he  considcwd a s  a proper  
itcrn ill a s i r sa i l~g  t h r  plaintiff's damages. I t  was not money expended i n  
a n  (sffort to H C C I I ~ C  :I p ~ ~ r c l ~ m c r ;  nor n a s  it  mry loss of profits within t h e  
rule  ap~) l ica l ) l (~  to s ~ ~ c l l  lois. Plaint i f f  purcliased t h e  crltire contract 
subject to the  t icfclrda~~ts '  riplit of re roca t ion ;  and  such a purchase was 
not  n i t h i n  t h e  collternplation of the pnrtiix a t  t h e  timcx of i ts  execution. 
This  n o d d  take t h e  a l n o u ~ l t  thus  ?spell led out of the category of rccov- 
erable damages. 

Tlw remaining csceptions w e d  not I)e considcrecl, a <  tllc qliestions 
presented by them m a g  not ar ise  upon  ailother hcaring.  

Xmv t r ia l .  

LACY CROWELL v. W. J. CIIOTVELL. 

(Filed 9 March, 1021.) 

Rehea~ing-Petition-Reasoning-Husband and Wife--Venereal Disease 
-Assault. 

The reasons for denying a petition to rehear in the Supreme Court are  
not usually set out. STACY, J., in denying this petition states his own 
opinion as  to why the petition should be denied owing to the wide differ- 
ence of opinion of the bench and bar as  to whether the wife's action may 
be maintained against her husband for willfully and delibsrately infecting 
her with a loathsome disease. 

PYTITIOT to rehear  this  caw,  reported i n  180 S. C., 516. 

STKT. J. Defendnnt's petition to  rehear, filed i n  this  cause, was 
referrcd to  t h e  v-ritcr. under  R u l e  53 of t h e  ('onrt. I t  i s  not customary 
to assign a n y  rcasons for  dc11ging a petition to r e h e a r ;  knt,  on account 
of the  mooted qnestions involved and  the  wide difference of opinion 
among memhcrs of t h e  bcnch and  bar, I deem i t  not amiss to  insert th i s  
m e m o r a n d i m  in the  r v o r d  as  a n  e s p r ~ s s i o n  of m y  ind i r ldua l  views. 
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I t  n-ill be remembered that plaintiff, a married woman, brings this 
action against her husband, alleging that he wrongfully and recklessly 
infected her mith a loathsome disease. I t  is conceded that prior to the 
enactment of chapter 13, Public Laws 1913, now C. S., 2513, this suit 
was not maintainable, but the act of 1913 provides: "The earning's of 
a married woman, by virtue of any contract for her personal service, 
and any damages for personal injuries, or other tort sustained by her, 
can be recovered by her suing alone, and such earnings or recovery shall 
be her sole and separate property as fully as if she had remained un- 
married." 

The burden of petitioner's brief is that this statute creates no sub- 
stantive right; that it merely changes the rule of procedure, and that it 
applies only to such causes of action as could be maintained by the 
husband and wife as coplaintiffs before the law took effect. This posi- 
tion is supported by eminent authorities; but to my mind the reasons 
are not conclusive. 

At common law the defendant's demurrer would have been sustained, 
because his wife could not maintain such an action suing alone; but his 
conduct would have been no less hurtful and injurious to her. His  
only defense now is that he and the plaintiff are one by reason of the 
marriage tie. Shylock, in  Shakespeare's "Merchant of Venice," as he 
stood in court insisting upon the terms of his bond, was in a better 
position than the defendant in this case. There nothing had been done 
to increase the burdens and hazards of the party obligated, but not so 
here. I n  the case at bar, the strenuous demand for what is called the 
defendant's legal right forces plaintiff's counsel to play the role of 
Portia. A mere rule of procedure, based upon the unity of husband 
and wife, ought not to prevail over plaintiff's claim founded on a willful 
and deliberate wrong, especially in the face of a statute changing such 
rule. Surely the plaintiff with p r p p r i e t ~  can say to the defendant: 
"If you claim immunity from suit under the common lam, by reason of 
our unity as husband and wife, you must not wrongfully and recklessly 
commit a tort upon my person, for I can now maintain an action for 
such a tort-our unity no longer being a bar to my suing a l o n e a n d  
your protection in such instance is taken a r a y  by the statute." To 
hold otherwise would seem to forsake the substance for the shadow. 
Defendant forgets that his rights in the premises are relatire and not 
absolute. 

Again, C. S., 454, prorides that a wife may maintain an action mith- 
out the joinder of her husband: (1) When the action concerns her 
separate property; (2) when the action is between herself and her hus- 
band; and i t  has been held with 11s that a vi fe  map maintain an action 
against her husband to recover possession of her lands and damages for 
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withholding the same, allowilig the h u s b a ~ d  the right of ingress, egress, 
and regress only ( X u n n i n g  1 % .  J l a n n l n g ,  79 3. C., 293).  and to enjoin 
her husband from interfering with her separate property or from col- 
lecting her rents. Robinson v .  R O ~ ) I ~ . S O I I ,  123 PIT. @., 137. See, also, 
Graves v. Howard, 159 N. C., 59-1. These authorities *re decisive of 
the question so f a r  as property rights are  concerned. 

Bu t  defendant contends that  the act of 1913. above set out. is not 
sufficiently inclusive in its terms to extend to  a personal in jury  or tort 
sustained by one spouse from the other. I n  reply to this, it nlax be 
observed that  the right of a wife to sue her Iiusbalirl, un le r  C. S., 454, 
is  not limited by any provision of the statute to actioi~s involving the 
rights of property only. Hence, coilsidering the two sections together, 
I have no difficulty in  arriving a t  the conclusiorl that  the plaintiff's r ight  
to maintain this action is an entirely permissible construction. 

Furthermore, I hold it to be a sound principle of law and certainly 
approved in morals, that, although a man may have a legal right to do 
a given thing, yet he forfeits that  right n-hen he voluntarily and delib- 
erately places hin~self in a position where it becomes impossible fo r  
him to exercise i t  without hur t  or injury to another. 

But  i t  is  not conceded that  the position h w e  taken denies to the ile- 
fendant any protection which the law affords him. Th13 gravamen of 
plaintiff's complaint is that the defendant, with knowledge of his dis- 
eased condition, M illfully, deliberately, and recklessly cominunicated said 
r i le  and loathson~e malady to his wife in total disregard for her health 
and safety. This he never had a right to do. N o  such right ever 
existed. Petitioner apparently is confusing corljugal privileges and 
immunities, which had been forfeited in the instant case. with the per- 
sonal rights of another. 

The  plaintiff having the right to sue alone under the statute, all other 
questions in the case are collateral to this one issue. Defendant's con- 
duct x a s  a willful and deliberate \bong  committed without excuse o r  
justification. The  foundation of the plaintiff's cause of ;action is not a 
new tort, created by the statute, but an  old principle newly applied. 

I think the case was correctlv decided in the first instance, and tha t  
the defendant's petition should he denied. 

Petition dismissed. 
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MARGARET SLUDER v. WOLF MOUNTAIN LUMBER COMPANY. 

(Filed 9 March, 1921.) 

1. Deeds and  Conveyances-Seals-Presumptions. 
Where a deed acknowledged before a commissioner of affidavits in  an- 

other State, conveying lands here, does not show the affixing of the com- 
missioner's seal on the record, but this fact is recited in the conveyance, 
the seal will be presumed, and the validity of the deed will be upheld, 
nothing else appearing to the contrary. 

2. Clerks of C o u r t D e e d s  and  Conveyances-FiatStatutes. 
The statutory provision for the fiat of the clerk of the Superior Court 

for the registration of a deed to lands is  directory and not mandatory, and 
i ts  omission will not invalidate the instrument if i t  is shown that it  has  
been registered after proper probate. 

3. Statutes-Deeds and  ConveyanceeDefect ive Probate. 
A deed made prior to the enactment of ch. 204, Laws of 1913, a t  the 

special session of the Legislature, is validated by the statute, a s  against 
the heirs of the grantor, when the deed is in the defendant's chain of title, 
and the plaintiff, objecting to i t s  introduction in evidence, claims no right 
or title thereunder. 

4. Statutes-Wills-Defective Probate. 
A will probated in another State requiring only the examination of one 

witness, and there are  two witnesses thereto, is cured by our statute, 
ch. 142, Laws 1913 (special session), the same being a defective probate, 
and not a defect in i ts  execution. 

5. Constitutional Law-Statutes-Wills-Defective Probate. 
An act of the Legislature which cures previous defects in  the probate 

of a will, and not in its execution, does not impair vested rights of the 
heirs a t  law of the grantor, and is constitutional. 

APPEAL by  plaintiff f r o m  B ~ y s o n ,  J., a t  the  X a y  Term, 1920, of 
JACKSOK. 

"1. I s  the  plaintiff,  Margare t  Sluder, the  owner of t h e  land described 
i n  t h e  complaint ? Answer : 'So. '  

"2. A r e  the  defendants, the  Wolf Mounta in  Lumber Company,  George 
H. Smathers ,  trustee, the owners of t h e  l and  embraced i n  S t a t e  G r a n t  
No.  290, to J. T. Foster,  a s  alleged i n  t h e  answer?  Answer :  'Yes.' " 

A t  the  conclusion,of the  evidence t h e  court directed the  j u r y  to  answer 
t h e  issues "No," and  rendered judgment fo r  the defendant. Plaintiff 
appealed. 

J .  G. Merrimon and A. Hall Johnston for plaintif. 
E. C .  Ward for defendant. 
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.\LI.EK, J. This action iiivolres the title to a tract of land containing 
424 acres lying in the county of Jacksoil, ant1 described in the complaint. 
Thc, plaintiff i~rtroduced the following chai11 of title: 1)eed from P. G. 
Bo~vnian to S c l s o ~ l  B. Gon-all, dated 22 May,  ISSO. Tlleiice deeds and 
a nil1 corinecti~ig the plaii~tiff with Nelsou B. Gowan. The plaintiff 
then offered, for the purpose of s h o w i ~ ~ g  a cloud upon her title and as 
estoppel as against the deftwtlatrts, a deed from Kelson R. Gowan to 
F. P. IIooper, dated 17 October, 1896, for one-fourth interest ill this 
land, and tlien n dccd froni W. -1. I l e n s o ~ ~ ,  sheriff, to I?. P. Hooper, 
dated 20 Julie, 1001, for three-fourths iiitcrc~st; thence subsequent deeds 
coiiuectiiig the defendants TI-it11 Selson B. Gowan. The  plaintiff then 
rested. 

The  defendant tlien offered State Grant Ko. 290, to cJolln T .  Foster, 
dated 9 October, 1856; deed from J o h n  T. Foster to R o h t  L. Dashiell, 
dated 26 November, 1856; will of Robert L. Dashicll, deiising the prop- 
erty to N a r y  J. Dashiell, his w i d o ~ ~ ,  eseniplificd copy of which was 
recorded in Jackson Colulty, Ju ly  27, 191'7; deed from &I a ry  J. Dashiell 
to defendant, George H. Sinathers, dated 23 Scpteinber, 1905, and then 
deeds to the Volf  Momitain Luinher ( 'ompany. 

The plaintiff iiisists that  the deed from Fostcr to Dai,hicll n a s  never 
properly probated. This exception cannot 1 ) ~  sustained. The  acknowl- 
edgment of the deed was taken before a conl~nissioner of affidarits of 
North Carolina for the State of Naryland.  PITo seal appears on the 
record, but the comrnissiorrer recites his oflicial seal, and the slame is, 
therefore, presumed. john so^ v. Ere iso le  1,z~rnber C'o., 141  N .  C., 717; 
H e a t h  v. Cot ton  Jl i l ls ,  115 K. C., 208. Honerer ,  the stz tute in force in 
1856, the date of the acknowledgme~it in question, did not require the 
certificate of acknowledgmei~t made by commissioner of affidavits to be 
under seal. Revised Code, ch. 21, see. 2 ;  Johnson zT. Ducale,  135 N.  C., 
642; Johnson  zs. L u m b e r  Co., 144 S. C., 717. 

There is no order of the clerk of the Superior Court of Jackson 
County ordering this deed to registration. We do not t l i n k  this inrali- 
dates the registration. I t  has been, in effect. held that  the fiat for regis- 
tration is not absolutely essential. The  statutory pro7;ision for such 
an  order is  directory and not mandatory. I f  the deed be in fact regis- 
tered after proper probate, the lack of a fiat does not inral idate the 
registration. H o l m e s  z!. ~I larsha l l .  72 IT. C., 37;  Y o u n g  c. Jackson,  92 
N .  C., 144; Darden  v. S teamboaf  Co., 107 S. C., 437; Hic~u'assee Lumber  
Co.  1) .  U. S., 258 U. S., 553. 

But  i n  any event the probate or registration of this d11ed is ralidated 
by ch. 204, Public-Local and Pr iva te  Laws of Nor th  Carolina, extra 
session 1913. I t  is t rue this statute "is valid as against creditors or  
purchasers for value from the donor, bargainor, or lessor named in such 
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deed only from the ratification of this act." The act was ratified 11 
October, 1913. The plaintiff does not claim under the said deed, and 
derives no title by any other conveyance from the grantor in  said deed. 

I t  is contended "that the court erred in  admitting the will of Robert L. 
Dashiell, for that  the same was not properly probated, and was not 
properly recorded in  the State of S o r t h  Carolina." 

We are  of opinion that  the probate of the will in the State of Xary -  
land was insufficient to pass title to land in the State of North Carolina. 
The will was dated 28 December, 1877. The witnesses were John  Jf .  
Phillips and David Terry. David Terry testified that he saw the said 
testator sign and seal the said annexed writing, and heard him publish, 
pronounce, and declare thc same as and for his last will and testament. 
That  at  the time of the doing thereof the said testator was of sound and 
disposing mind, memory, and understanding so f a r  as this deponent 
knows, and as he verily believes; and John 31. Phillips, the other sub- 
scribing witness thereto, was present a t  the same time with this depon- 
ent, and together with him subscribed his name thereto as a ~vitness 
in the presence of the testator and of each other, at the request of the 
testator. 

There is no evidence that  the other witness is dead or beyond the 
State, or that  his testimony cannot be procured, The probate fails to 
comply with our statute, but vie think i t  is cured by the curative act, 
ch. 142, Public-Local and Private Laws, extra session 1013. This act 
contains the following prorision, ~ i z . :  "That this act shall not apply 
to pencling suits or vested interests, and nothing herein shall be con- 
strued to prevent such wills from being impeached for fraud." 

This mill devises the property to Mary J. Dashiell, under whom the 
defendants claim by deed dated 23 September, 1908. The plaintiff 
claims also under the heirs at law of Robert L. Dashiell, by deed dated 
14 May, 1917, some time after the act xvas ratified. We cannot see that 
the plaintiff had any rested interest i n  the land at  the time of the ratifi- 
cation of the act. She certainly had none from the heirs of Dashiell, 
because her deed mas dated some years afterwards. I n  our opinion, she 
had no vested interest derived from Nelson R. Gowan, because it is not 
shown that he had any title to the land in 1880. 

I f  the will had been defectively e~ecutecl ,  as if it had one witness 
instead of two, or if for any reason void, the rights of the heirs could not 
be affected by subsequent legislation, because this would be to make a 
mill for one who died intestate, but curing a defect in the probate of a 
will, executed in accordance with our statutes, stands upon an entirely 
different footing, and if the power cannot be exercised, then all of the 
legislative acts validating probates of wills are void, because wills are 
probated after death, and the interest of the heir has then accrued. 
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The question is, however, foreclosed by the unanimous opinion of the 
Court in  Vanderbilt v. Johnson, 141 N. C., 370, which has been approved 
in  Westm v. Lumber Co., 160 IS. C., 268, and Vaught 11. Williams, 177 
N.  C., 82. 

I n  the Vanderbilt c u e  the Court states the facts and its conclusion 
as follows: "In deraigning his title, the plaintiff offered in evidence 
the will of John Strother, dated 22 November, 1816. The will is 
attested by two witnesses, but was admitted to probate in Tennessee 
upon the testimony of one only. The General Assembly of North Caro- 
lina, at  its session of 1885, enacted an act to cure the defects in  the 
probate of this will, and to ratify and ~ralidate the orders of the probate 
courts of this State in regard thereto. Private Lams 18135, ch. 52. The 
referee held tha t  the act 'has not the effect to cure and make valid the 
probate of ?aid will.' I n  this we think there is error. We are of opin- 
ion that the act is ~ a l i d  and effectual for the purpose for which i t  was 
enacted. . . . The defendants do not claim under a deed executed 
by the heirs at  law of John Strother, before the passage of the act, and 
therefore no vested right intervenes. Legislation validaiing the probate 
of deeds, curing defects in privy examinations of married women and 
the like, has been w r y  common i n  this State, and has been uniformly 
upheld." 

This case is exactly like the one before us, and, instead of being orer- 
ruled, it has been twice affirmed on the point now under discussion. 

III Weston c. Lumber Co., supra, W a l k m ,  J . ,  while discussing the 
effect of curative acts, says: "The statutes are highly remedial. and 
should be liberally construed, so as to embrace all casts fairly within 
their scope. I t  is constructive legislation; we are saaing titles, and not 
destroying them. I t  has been said that 'such acts are of a remedial 
character, and are the peculiar subjects of legislation. They are not 
liable to the imputation of being assumptions of judicid power.' Me- 
Faddin V. Evans Co., 185 U.  S., 505. I t  was further held that to rali- 
date defective probates and registrations is a proper exercise of legisla- 
t ire power and favored by the courts." 

I n  the Vaught  case a curative act was considered, and its effect upon 
the heirs, who claimed that their interests were rested, and could not 
be disturbed by subsequent legislation. The decision vTas against the 
contention of the heirs, and in the course of the opinion the Court quotes 
from I n  r e  P a f t ~ r s o n ,  132 ,I. S. R., 126, that, "The heir3 had no vested 
right to have this law forbidding the probate of such wills continued in 
force. Their right to the estate of the ancestor was given by statute, 
and it was contingent upon the fact of thew being no will in existence 
which could be proved" ; and from T e s t  Side Relt Co., 219 IT .  S., 92 : 
"In Watson v.  Xrrcer, 8 Pct., 88 (8 L. Ed., 876) )  such :ln act wac sus- 
tained against a charge .that it divested rights and impaired the obliga- 
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tion of a contract. The act considered made valid the deeds of married 
women which were invalid by reason of defective acknowledgments, and 
avoided a judgment i n  ejectment rendered against one of the parties to 
the action because of such a defect in a deed relied on for title. The  
controversv was between the successor by descent of the married woman 
and the grantee in  the deed. I t  was said in  the argument that the 
descents had been confirmed by two judgments of the Supreme Court 
.of the State against the deed, adjudicating it to be void on points involv- 
ing its validity, which judgments, i t  was contended, were conclusive 
evidence that  the deed was no deed, and that  the rights acquired by 
descent were absolute vested rights. The  act was nevertheless sustained, 
as we have stated," and from 6 R. C. L., 315, that, "The heirs have no 
vested right in having any law relating to a pending probate continued 
in  force." 

The proviso in  the act of 1913 to the effect that  the act shall not apply 
to "vested interests" does not affect the result, as we have seen the heirs 
had no vested interests. 

The  judgment is 
Affirmed. 

NOTE. This opinion was written by B r o w n ,  J . ,  at last term. except that 
part discussing the effect of the curative act. 

SCOTLAND NECK COTTON MILLS  v. S H A W  COTTON MILLS,  INC. 

(Filed 16 March, 1921.) 

1. Vendor and Purchaser-Contracts-Breach-Performance-Time Ex- 
tended-Waiver-Damages. 

Where the seller has breached his contract of sale and delivery of cotton 
yarns a t  a time specified, and there is evidence tending to show that for a 
.certain length of time thereafter the parties regarded the contract in force 
for the delayed seller to fulfill his obligations thereunder: Held ,  the pur- 
chaser could waive the breach and extend the time of performance, and 
evidence of the price of the yarns a t  the expiration of the time extended, 
is competent upon the issue as to the measure of the plaintiff's damages, 
in his action to receive them. Hosiery  C o m p a ~ t y  w. Cot ton  N i l l s ,  140 N. C., 
454, cited and applied as  to the rule for the measure of damages and the 
facts of this case. 

2. Instructions-Opinion-Contentions-Appeal and Error. 
Exceptions to the charge of the judge, on the ground of an expression of 

opinion on the evidence, are untenable, when considering the charge as a 
whole, it manifestly appears that the error compla'ined of was in  the s ta te  
ment of the contention of the parties, impartially expressed and with due 
regard to the rights of the parties. 
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, ~ P P E A L  by defendant from Lyon,  J., at the November Term, 1920, 
of HALIFAX. 

This is ail action to recover darnages for breach of a contract, under 
which the defendant agreed to deliver to the plaintiff :10,000 pounds of 
blue yarn  a t  the price of thirty-one ctXnts ptDr pound. 

The defendant admitted the execution of the contract and its breach, 
and the principal conttoversy was as to the time of the breach, the 
defendant contending that  the breach occurred in Junz,  1919, and the 
plaintiff that  the breach was on 10  Narch,  1920. 

On  the tr ial  of the action the plaintiff w a s  permitted to offer evidence 
shov i~ ig  the market value of blue yarns on 10 31arch, 1920, and the 
defendant excepted upon the ground that  a11 the eridence showed that  
the breach was in June,  1919. 

T h e  market price of yarn  increased from June ,  1919, to 10  March, 
1920. 

There are  other exceptions taken by the defendant to the charge. 
There was a verdict and judgment for the plaintiff, and the defendant 

excepted and appealed. 

E. L. T r a r i s ,  A. P. Kitchin, and  George C .  Green f o r  plainfifi .  
Ashhy  X. D u n n  and Daniel R. Danie l  for r le fendanf .  

ALLES, J .  There was undoubtedly a breach of the contract by the 
defendant in June,  1919, i n  that  it failed to dclirer t l ~ c  y a m s  according 
to its agreement, and the plaintiff then had the right to sue to recorer 
damages, but it could also waire the breach, and could extcnd the time 
for the performance of the contract, and an esaminati t~n of the corre- 
spondence in the record leads us to the conclusion that  there is e~iclenre 
that  both parties treated the contract i n  force and wer13 expecti~ig per- 
formance up to 10 March, 1920; and if so, the time of the breach was a 
question of fact, to be determined by the jury. 

On 10  March the defendant wrote the plaintiff: "I find i t  impossible 
to resume shipments on your order, and an  adjustment of the matter 
will h a r e  to be made on other lines," indic7ating that  up to that  rime 
parties dealt with the contract as still in force. 

The  letter goes on to state the different efiorts made by the defendant 
to perform the contract, and then says: "We are  so ba llp behind with 
orders that  should ha\-e been delirered last fal l  that  it  is impossible to 
figure vhen  we can produce any yarn in excess of our own reqnire- 
ments": and again, "If the mill could h a w  run you ~ o u l d  have pottrn 
pour varn bc'ore 1 Jannary," from ~vhich  it mny rca.on:lhly be inferrecl 
that  the parties had not reqarcled the contract at an elid Ireforr that time. 

It follo~vs. therefor?. as there vaq eridnlcc. that the time of thc brt.ac11 
was 011 10 March, 1920, that  c~ idcnce  of the market d n c  at that date 
was competent and p r o p ~ r l ~ '  r w , i \  r ~ l .  
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The other exceptions relied on by the defendant are  to the statements 
of the contentions of the parties. 

W e  ha7.e exanlined these with care, and while there are statements 
which, standing alone, might be held to be expressions of opinion, when 
the charge is considered as a whole, it  is manifest that  the judge presid- 
ing  n7as only stating the contentions of the parties, and as it appears 
to us, this was done impartially and with due regard to the rights of 
both parties. 

The rule for the measure of damages laid down for the guidance of 
the jury is the one appro7-ed in Hosiery Co. P .  Coffon X i l l s ,  140 S. C., 
454. 

We h a ~ e  carefully considered all of the exceptions, and find nothing 
that  will warrant  a reversal of the judgment. 

N o  error. 

C. P. HARRIETT ET AL. v. >I. N. HARRIETT ET AL. 

(Filed 16 March, 1021.) 

1. Betterments-Estates-Tenants for Life-Deeds and Conveyances. 
One holding under a tenant for life, making substantial and permanent 

in~provements on the lands, under facts and circumstances affording him 
a well grounded and reasonable belief that he had by his deed acquired 
the fee, is entitled to recover for the betterments he has thus made. 

2. Same--Rents and Profits-Offsets-Statutes. 
When one holding under the tenant for life by deed apparently convey- 

ing the lands in fee after her death, is entitled to betterments, and he or 
the life tenant have received the rents and profits until that time, the 
remaindermen, after the death of the tenant for life are not entitled to 
and may not recover such rents and profits, or have them credited on 
the value of the betterments, the ordinary rule to the contrary being 
inapplicable. C. S., 700. 

,%PPEAL by defendant from Comer, J. ,  a t  Spring Term, 1920, of 
JOSES. 

This was a petition originally filed for actual partition, and by consent 
a sale of all the property was ordered, and i t  was sold. Enough of the 
proceeds of the sale was left in the clerk's office to protect the matters 
inl-olved in  this appeal, vhich  arise upon a petition bp the plaintiff for 
betterments. 

James Harr ie t t  was the father of plaintiffs and defendants. and died 
in  1877, leaving a widow, Mary E .  Harriet t ,  v h o  died in 1917. and the 
plaintiffs and defendants are their on17 desc~ndants a s  heirs at law and 
devisees. 
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Amos L. Simmons, who was then the owner, conveyed the lands known 
as the "home place" to James Harriet t  prior to his death i n  fee simple 
by description that  included more than 100 acres, which was the quan- 
t i ty  intended to be conveyed, and after James Harriett 's death, while 
his children were young, Simmons executed to Mary E .  Harriett, the 
widow and mother of the children, a deed purporting to convey in  fee 
simple the 100 acres known as the "home place," being 100 acres cut out 
of the original boundary in the deed from Siminons to James Harriet t .  
After the deed was made to Mary E. Harriet t ,  she occupied the land u p  
to the bounds set out in the deed to her, and Anlos L. Simmons and his 
descendants occupied the remainder of the land in the ,Tames Harriet t  
deed. 

James Harriet t  left a will, duly prolmtptl, devising thc said 100 acres 
to  his wife, Mary E., during her natural lifr, and then to her children. 
I n  190-1 plaintiff, under an  arrangement with X a r g  E. Harriet t .  went 
on the land, and from 1905 to 1914, ten ge:irP, occupied tlie land, and 
h e  or his mother had the rents and profits thereof. I n  1908 his mother 
made him a deed and deliwrecl it to him under an agi-eernent that 'it 
v a s  not to be registered until after her death, and plaintiff kept posses- 
sion of i t  till it was taken from his safe after hc left tht  home place in  
1914. The plaintiff and the defendants thought up lo the time of 
N a r y  E .  Harriett 's dcatli that  she o ~ n e d  tlic land in feel simple. I t  is 
admitted, hov-erer, that she only o~imxl a lif,. estate, and the remainder, 
subject to her life estate, TTas in the plaintiff and defendants. 

I t  is alleged in  the petition that the plaintiff made raluable improre- 
ments upon thc land, which enlianced its value. under the lioncst belief 
that he would be the owner of the land npon the death of his mother. 

The jury returned the following verdict : 
"1. Did plaintiff, wliilc making i n ~ p r o r ~ n i e n t s  on laid described in  

petition, have a well-grounded belief that he Tras the owner of the land 
in  fee, snbject to the life estate of his mother? Ans~ver .  'Yes.' 

"2. Was plaintiff, while maliing iinl,roremrnts on land described in  
the ~oinpla in t ,  a tenant in common ~ v i t h  dcfendants of sa ~d land. subject 
to the life estate of his mother ? A h s ~ v e r  : 'Yes.' 

''3. I n  ~ v h a t  sum, if any, was the value of the said law1 enhanced at  
the death of hIary Harriet t  i n  June,  1917. by such permanent improw- 
ments as were made during her life hg plaintiff? Answer: '$1,780.' 

"4. What  was the clear annual ralne of tlip land during the time 
plaintiff n.as in  possession of same, esclnsirc of the use of improrernents 
made by plaintiff? d n s ~ e r  : '$125 per yea]..' " 

Jlldgment was entered upon tlie 7-rrclict in faror  oi' the plaintiff, 
allowing him the value of the improrernents assessed by the jury without 
abatement on account of the rents, and the defendants excepted and 
appealed, assigning the following error? : 
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1. I n  refusing to direct the jury to answer the first issue "No." 
2. I n  refusing to charge the jury, "If you believe the evidence, you 

should answer the first issue 'No.' " 
3. I n  the submission of the first issue to the jury. 
4. I n  the submission of the second issue to the jury. 
5 .  I n  the submission of the third issue to the jury. 
6. I n  not setting aside the verdict. 
7. I n  not signing the judgment tendered that  the defendants go with- 

out day. 
8. I11 signing the judgment set out i n  the record. 
9. I n  refusal to credit the $1,780 found on the third issue with the- 

$1,250 for the ten years rental a t  $125 per year found under the fourth 
issue. 

10. I n  not crediting on the $1,780 found on the third issue with rent 
at the rate of $125 per gear from the beginning of the year 1905 to the- 
date of Exhibit "A," 23 May, 1908. 

11. For  that  the judgment as rendered did not deduct from the $1,780 
found on the third iseue, 7150'15875 of $1,780 being the pro rata par t  
of the land other than the home place of the unimproved value of the 
whole land. 

W .  D. McIl;e~.  and  R. A. S u n n  for plaintif. 
Ward d Ward for defendants. 

ALLEN, J. The issues submitted to the jury are  raised by the plead- 
ings, and are substantially like those approved in Prifchard c. 18illiams, 
176 N .  C., 110, and as there was eridence supporting the contention of 
the plaintiff that  he made valuable improvements on the land, believing 
in good fa i th  that  he  would own it in fee upon the death of his mother, 
under a deed executed by her, the court could not direct a ~ e r d i c t  in 
fayor of the defendants. 

The  fact that  there was an outstanding life estate in the plaintiff or 
in his mother is not a bar to the claim for betterments, since the plaintiff 
claimed under a deed and believed-he owned the fee. 

"It is the general rule that  a life tenant is not entitled to compensation 
from the remainderman for the enhancement of the property bv reason 
of his improrements, nor can a charge upon the lands or the inheritance 
be made for such improl-ements, it  being g e n e ~ a l l r  held that  a life tenant 
shoiild not be p e r m i t t d  to consunle the intwost of the remainderman bv 
making improvements that  the remainderman cannot pay for, or  that  
he does not desire, and also that improvements are made for the imme- 
diate benefit of the life estate. and usually without reference to the 
wishcs of the remainderman. Mere knowledge on the part  of the 
remainderman that  improrements are being made, and p a s s i ~ e  acqui- 
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esccilce therein are not suficieut to charge l~iiii with the cost thereof. 
A11 exception has bee11 inatle nllere the l ife tenant is an  i~ifant ,  and the 
incomc from the property is by order of the court inr-ested in permanent 
iniprol-crnt~~its. Ordiilarily, a third person clainling under the life 
tenant is mtitlc(1 to 110 greater rights than 111e life tenant himself, but 
~ o m e  courts, applyilig equitable principles, ha7 e al lo~red recovery where 
i inprorc ine~~ts  ha re  bee11 ninde by a persoil wlio, altliougli i n  fact holding 
u1idt.r a life t e i ~ a ~ l t ,  heliewcl llimself to be the owiier of the fee." 17 
R. c. L., 635. 

Our Court has adopted the ricw allowing betterments to one l~olding 
undvr a life tenant wllen n~acle ~ntt ler  the honest, well-grounded belief 
that  lie oxms tlit, fee. P r i f c l l u i d  1 . .  I l*i l l intns,  supra, ant the same case 
a t  this term. 

The cases 1111011 the right of a life tPnrn~t to compensation for improre- 
nirnts a re  collwted in tlic note to I ' o r f e r  I . .  Oomun, 3 Ailno. Cases, 689. 

'rhis disposes of tlir first. second, third, fourth, and 5 th  assignments 
of error, the sixth, serentll. and eiglltli are formal, and the ninth, tenth, 
ant1 elevcntli present the question of the right of defendants to set off 
against the iinprorements the rcnts and profits of the land during the 
occupancy by the plaintiff. 

The  usual rule is nndouhtetlly that one claimiiig betterrnents is charge- 
able nit11 tlw rents, ere11 beyolid the t h e e  years, as a n  offset against a 
wcoTery for tlic inlprox emcnts (Con. Stat.,  s c ~ .  700;  Whit f ie lc l  c. B o y d ,  
1,;s K. ('., 453). hut this i~ bec7anse generally the oxTner of the land a t  
the tinir of its rrcm erj- also 0x1 11s the rents, aiid the law gircs to each 
\rll:~t hclongs to him. I t  an-ards to tllc on-iicr the land and his rents, 
nntl to tlir occupn~it the value of his ii~rprorfmrwts, but in this case the 
owners n e r ~  not entitled to the rents during flle occupancy by the plaiii- 
tiff, l , e c a ~ ~ ~ c  of the life estate ill his iliotlier or i n  the salt, one of whom 
was the on-ner of the rcnts. and conseqwnt1~- there can b- no abatement 
of the yecowry for the improvement~ in f a ro r  of the defeiidants on 
account of the rents. to which they  ha^ r no claim or right. 

It i.; 11pon thi- principle that  the rights of the parties lvere adjusted 
in P,.itrhnrd I . .  TT'i77iam9, ~ r h i c h  is also reported in  175 :\J. C., 319, and 
178 nT. C.. 444. 

K o  error. 
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Z. V. WHICHARD ET AL. v. C. J. WHITEHURST ET AL. 

(Filed 16 March, 1021.) 

Deeds and  Conveyances-Fee-Heirs-WiIls-Devises-Intent. 
While prior to 1879 (C. S., 091) the word "heirs" was generally neces- 

sary to create a fee simple estate, there is exception as  to devises and 
equitable estates, and these may pass without the word "heirs" if such 
intention appears by correct interpretation of the instrument. 

Same-Interpretation-Intent. 
Where it  appears from the construction of a deed made in 1871 that the 

land granted was to his daughter in lieu of her share in the grantor's 
estate, the construction of this deed will be governed by the principles 
applicable to the interpretation of devises and equitable estates arising 
under a will, when expressed in the instrument as  being in the nature of, 
or a substitute for, a devise. 

Same-Estates-Tenants i n  Coninion. 
Where, in 1871, a father has conveyed certain of his lands to his daugh- 

ter, "and her nearest blood relations," in lieu of her share in  his estate, 
and from the interpretation of the instrument a s  a whole this intent 
clearly appears, and is evidenced by the donor's express language, such 
intent will control the interpretation, and the daughter takes a fee simple 
title to the whole, and not that of a tenant in  common with her children. 

DeCds and  Conveyances - Equity - Case Agreed - Cancellation - 
Statutes. 

While ordinarily i t  was necessary to invoke the jurisdiction of a court 
of equity to correct a deed to lands made before 1879 (C.  S., 001), so a s  to 
show that in  fact it  was intended to convey a fee simple title, when the 
word "heirs" had been omitted, yet, when the cause is submitted upon a 
case agreed (C. S., 961), the court, in its equitable powers, may correct 
the instrument, when it  clearly appears from the interpretation thereof 
that the donor intended to pass a fee simple title, and had uninten- 
tionally omitted therefrom the word "heirs." 

STACY, J., dissenting; ALLES, J., concurring in the dissenting opinion. 

APPEAL by plaintiffs f r o m  Derin ,  J. ,  a t  J a n u a r y  Term,  1921, of PITT. 
T h i s  case was  submitted under  C. S., 961, upon the fol lo~ving "facts 

agreed." I n  1871 J o h n  F. Whichard  and  h i s  wife co~ir.eyed to their  
daughter  t h e  l and  i11 controversy, duly described. "unto said A n n e  E. 
P a g e  and  her  nearest blood relations forever." 

A t  the  date  of said deed, said Anne  E. P a g e  h a d  l i ~ i n g  one son, named 
Bil ly  Page ,  who died before reaching h i s  majori ty ,  and left n o  children, 
but  since t h e  d a t e  of said deed there h a s  been born to her  f i re  children, 
who were l i r i n g  when Bil ly  died. 

I n  1910 said Anne  E. P a g e  c o n ~ e y e d  said l and  to t h e  wife  of one of 
her sons i n  fee simple, who subsequently conveyed the same, with the  
joinder of her  husband, to  t h e  plaintiffs. T h i s  proceeding was insti- 
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tuted for the purpose of selling the land for partition, and was bought 
by the defendants, who now decline to accept a deed from the commis- 
sioncr and pay for the land solely upon the ground . thl t  they cannot 
obtain fee simple title to the same. The  court held that  the plaintiffs 
\\-ere entitled to an  undivided one-half interest i n  the land by reason of 
the deed from llnile E. Page, and to a one-tenth undivided interest by 
reason of the deed from C. F. Page  and wife, but that  the other four 
defendants, children of Anne Page, a re  the owners in fee simple of an  
undivided four-tenths, as tenants in common, interest i n  said lands, 
from which judgment the plaintiffs appealed. 

S. J .  Euereft for plaintiff's. 
Skintler & Whedbee f o r  defendants. 

CLARK, C. J. Pr io r  to the act of 1879, now C. S ,  991, the word 
"heirs" was generally held necessary to the creation of a fee-simple 
estate i11 conveyances, but there was a n  exception as to derises and equita- 
ble estates, as to which i t  was held that  an  estate of inhsritance would 
generally pass without the word '(heirs" if such was the clear intent of 
the parties. Holmes v. Holmes, 86 N .  C., 205-207, citec by Hoke, J.: 
Smith v. Proctor, 139 N. C., 319. This  conveyance is in the nature of 
a devise, or rather is a substitute for it,  and is so expresstd. 

This is not a conveyance to Anne E. Page  for life only and then to 
her nearest blood relations, but the conveyance is  to "Anne E. Page and 
her nearest blood relations forever." I n  Cullem v. Cullens, 161 X. C., 
344, it is stated that  i t  is  settled in  this State that  when a conreyance 
of land is made to a woman "and her children," the grantee named and 
her child re^^ living a t  the date of the deed are tenants ill common, but 
we think that  upon the face of this deed the intent mas not to c o r n y  
the land to ,Inne E. Page  and her living son. Billy Page ,  as tenants i n  
common, but that  the true intent was to convey the lanc to her in fee 
simple. I n  B~acom v. Amos, 161 N .  C., 366, i t  is said:  "The law will 
not allow the plain intent to be defeated by any omission to use technicaI 
terms to express it, if equivalent terms are  employed for the purpose." 
This conveyance recites i n  the first paragraph that  it is made "to 
,Innc E. Page, daughter," by the grantors, saying in thtl second para- 
pap11 that  the consideration is  ('natural love and affection for her"; and 
the fourth paragraph recites that  "this and the other property given to 
our said daughter is a full and equitable share of all our property, and  
we do hereby declare that in case we die intestate she shall nerer inherit 
anything else from our cstate." There is no indication that  i t  Tvas 
intended that  the "nearest blood relations" w r c  to bt. beneficinrim 
of any interest in said conveyances, the consideration of which was 
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"love and affection to the daughter," and, together with other prop- 
erty given her, mas "her full and equitable share" of all the property 
of the grantors, and upon that  ground they disinherit her from inherit- 
ing any other part  of their estate if they should die intestate. 

As far  back as Armfield v. Walker, 27 S. C., 583,  i t  was held that, "If 
s deed for a valuable consideration give land to another and his heirs, 
it  is a good deed on delixzry to pass the estate i n  fee, notwithstanding 
it being very informally framed, Co. Lit., 7 ( a )  ; Kent's Com., 461, and 
it is  a rule of law that  if two constructions can be placed upon a deed, or  
any part, it  shall be given that  which is  most beneficial to the grantee." 
The decisions since have extended and broadened the application of the 
principle that  the intention of tlie grantor is to be considered in the 
interpretation of a deed. Smith v. Proctor, 139 X. C.. 314; Fulbright 
c. I'oder, 113 N .  C., 436; Winborne v. Downing, 105 S.  C., 20; Vickers 
T .  Leigh, 104 X. C., 248; Hicks v. Bullock, 96 N. C., 164; Ricks v. 
Pulliam, 94 K. C., 225; Bunn c. l17ells, 94 S. C., 67. Indeed, the 
latest decisions hold that  the intention now is to be gathered from the 
whole deed, without dissecting i t  into parts as a t  common law. Guilford 
I - .  Porfer, 167 N. C., 366; Triplett c. Williams, 149 K. C., 394. 

I n  Fulbright v.  Yoder, 113 N. C., 456, i t  is held, citing Holmes v. 
Holmes, 86 N .  C., 205, that  "although words of inheritance are omitted 
in a deed, yet, if the real intention of the grantor appear to be to confer 
a fee, that  effect will be giren to the limitation." I n  that  case the deed 
x-as made in 1860, and like this, was made to a son, and the Court held 
that  while this construction '(is not supported by test-writers or the 
previous decisions of this Court, yet i t  is beliered to he founded upon 
more equitable principles i n  arriving a t  the real intention of the grantor. 
I t  is also in  accord with the spirit of recent legislation, Code, 1280 (now 
C. S., 991), which declares the limitations without the use of the word 
'heirs' shall be construed as limitations in fee, unless a contrary intention 
plainly appears." This case has been cited often since, among others, 
in IIelms 1 % .  Austin, 116 N. C., 753, and Smith I . .  Procfor, 139 N. C., 
314. 

Among other cases, Xoore c. Quince, 109 K. C., 92, and Rackl~y  v. 
Chesfnuft, 110 N. C., 262, hold that  where the instrument upon its face 
contains sufficient evidence of a manifest plirpose of the grantor to 
convey an estate i n  fee it will be so construed. Formerly the Court, in 
its efforts to effectuate the grantor's intent, had resort to equitable princi- 
ples, or lay hold upon expressions in other pa:.ts of the dccd containing 
the sacramental words "heirs" and transposed it into the conreying 
clause, and would go through the formality of requiring an amendment 
or correction of the deed. The later decisions, as above sct forth, con- 
forming to the evident intention of the parties and tlie legislative con- 
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structioi~ d i spe~~s ing  with the word "heirs" have resortcd to the direct 
process of coilstruiiig the conveyance to mean i n  fee when such intentioll 
clearly appears. 111  this case, ill addition to what is already bald, the 
iiitcntioli of tlie grautor to convey a fee siiriple to the daughter is ap- 
parent from the rcadil~g of tlie whole deed, for not only tlle grantor uses 
the 11 ords "her equitable share." "her," "sl~e," but adds the clause, "for- 
ever," which evideiitly in tc ld td  to convey t1i.e propert j  i n  fee to her. 
There is  no lir~iitation of a life estatr, or any intenti011 i~~dica ter l  to 
convey any interest there i~i  to her son. 

111 a very illuininativc opinio~i  ill B~trcon~ 1 % .  Amos, 161 N. C., 365, 
citing numerous cases. I17alX,cr, J . .  thus quotes from G ~ l d g c r  I . .  TT 'h i f ~ ,  
1-11 N. C., 507, as a corrrct statrment of the i~iodern rule for thta con- 
struction of deeds: "We are rcquircd hy the settlcd callon of construe.- 
tion so to interpret it  as to ascertain a i d  effectuate the intentiol~ of the 
partics. Their meaning, i t  is  true, must he expressed ill 11ie i~istrunierit ; 
but it is proper to seek for a rational pnrpobe in tlie language ant1 pro- 
visio~is of tlie deed, mld to construe it coiisistently \\ ~ t l l  reason anti 
corninon sense. I f  there is any doubt t litertailled as to tlie rcal illtell- 
tion, v e slio1dd reject that intcqn-etatioi~ ~vliicbli plainly 1e:ds to injustice, 
and adopt that  one wliich conforms niorr to the presimled rnrrniing, 

ject, llo~vever. to tli? illflcsible nlle that  tllc intei~tion mmist be gatliereti 
fro111 tlic cutire i ~ i s t r u i ~ ~ e ~ l t ,  ' a f t c ~  looking,' as  the p l i r a ~ e  i ~ ,  'at tlw four 
c o r ~ ~ c r s  of it.' " Allid agaiu : "Kords  ihoi~ld n l n q s  opwatc] accortli~lg 
to tlw intc~ltioll of the partitx, if by law they may, and if they caliliot 
opcratr in one form, t l w -  s l~al l  operate ill that  xliich by Ian- nil1 
tffectlmtc the i ~ ~ t e n t i o n .  This is tlie niorc just and ra~iol ia l  nlotle of 
cspountlillg a deed, for if the i l ~ t m t i o l ~  calmot be ascerta ned. the ripor- 
ous r1110 is resorted to, from the neccssitg of taking the dccd most 
strongly ilgai~met the grantor." 

Ordi~iar i ly  ill a deed of tliis k i ~ ~ t l  of date prior to 1 S X .  evcll whnl 
cont:iining on its face sufficient cvitlcnce of nli i~ i tcnt  by the grantor to 
c o n v e ~  tlie fcc. a suit to correct the i l i s t r ~ m ~ n t  is rea l~i rcd:  hut this 
causc being submittrd on case agreed, or wlmi all tlic facts affecting 
the rights of tlic parties arc set forth, and there being 1)lwarp cvideilcc 
on the face of the instrnment itself that  a fee-simple e s t a t ~  x i s  imite~itled. 
the Court, i n  the exercise of its equitable powers, i s  f d l y  justified in 
treating this as a suit to correct the instrnment hy inserting the nortl 
"lici~~s", and so carry into effect the evident i~ i t cn t  of  the parties. 
TTicX.rrs 1 % .  Lt~iqh. 104 S. C., 2-1-8. 

Constrning the co~~vepance,  thcwforc, according to its meaning and 
intent a? appears 11po11 the face of tlie instrument, v e  hink tlie con- 
veyance was to her, the tlanghter, in fee simple, tliougli inartificially 
espr(~sw'd. 
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The grantee so understood it and made the conveyance in  fee simple to 
the wife of one of her sons, who has since joined in the conveyance to 
the plaintiffs in this action. All of the children of Anne Page for over 
30 years have acquiesced in the sole possession by their mother, and for 
10 years in the conveyance by her. 

We think upon the facts agreed that judgment should have declared 
that the plaintiffs were owpers in fee simple, and that the purchasers 
should pay the purchase money. 

Reversed. 

STACY, J., dissenting: The deed submitted for construction in this 
proceeding was made in 1871. I n  the granting clause these words 
appear: "unto the said Anne E. Page and her nearest blood relation 
forerer" ; and the habendum contains the following language : "To 
have and to hold said tract of land and premises, with all the appurte- 
nances thereto belonging to her, the said dime E. Page, and her nearest 
blood relation." At the time of the execution and delivery of said deed, 
Anne E. Page had only one son living, Billy Page, who mas her nearest 
blood relation. The word "heirs" appears nowhere in  the conveyance, 
either in connection with the names of the grantors or the grantees. I t  
is omitted entirely from the instrument. 
In the majority opinion it is conceded that prior to the enactment of 

chapter 148, Public L a m  of 1879, in real property conveyances the use 
of the word "heirs7' in coimection with the name of the grantee was 
necessary to convey a fee-simple estate; except in devises and trusts, or 
equitable estates, where it clearly appeared that a fee simple was in- 
tended. As stated by X r .  Justice HoX*e, ill Smith v. Procfor, 139 S. C., 
314: "It is true that prior to the act of 1879 the word 'heirs' was 
generally held necessary to the creation of a fee-simple estate in deeds 
conveying the legal title. I t  was not so in  devises nor in equitable 
estates, vhere i t  vas  generally held that an estate of inheritance would 
pass without the word (heirs' if such was the clear intent of the parties," 
citing Holmes T .  Holmes, 86 N. C., 205. 

The case at  bar, however, comes under neither of these exceptions. 
The instrument is not a devise, nor do we think it can be held as a sub- 
stitute for one. I t  fails in many respects to meet the requirements of a 
d i d  d l .  I t  is a deed only, and we are asked to construe it as such. 
I t  does not purport to create or convey a trust estate, and no equitable 
relief is sought. The pleadings present only a construction of the deed 
as a question of l a r .  The parties hare  thus elected to stand upon their 
rights, and the case should be decided accordingly. 

It has been held n-ith us, in a long line of decisions, that as a mere 
construction of the legal title on the face of the instrument, in deeds 
bearing date prior to the statnte of 1879. the use of the word "heirs," in 
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some n a y  descriptive of the gralitce's iiitcwst, n a s  necessary, and always 
required. for the creation of a, fee-simple estate. B o g g u n  zl. S o m e r s ,  
152 N. C., 390 ;  R e a l  E s t a t e  C o .  z.. B l a n d ,  152 S. C., 23,;. -lnd where 
the word "heirs" or nortls of i l i l i c r i t a~w are entirely orilitted from the 
deed, only a life estate passes by s l r l l  co l l rcplce .  C ~ t l l i i x s  1 % .  C'ullerls, 
161 N. C., 344;  B a t c h e l o r  c. TT7hiiuh.er, S b  S. C., 350. ( 'There is no 
principle of law better established t l ~ n  that the word 'heirs' is abso- 
lutely necessary i n  a deed (executed 1)rior to 1579) to convey a fee- 
simple estate." S l e l l  1) .  B a r h a r n ,  a; X. C'., 62. The olnission of the 
word ('heirs" or words of inheritance from a tlwtl, if eaecntcd before 
the act of 1879, will have the effect of res t i i~g  oiily a lifc cstate in the  
bargainee. A n d e r s o n  1.. Lo!lan, 105 S. C'., 266;  I l o q g c ~ n  c. ,Yonzei-s, 
szrprc1. 

I t  should he reniemhered that  the aid of equity is 11ot ilivoked in this 
case. There is no allegation that  the word "heirs" or words of inheri- 
tance were omitted by mistake, inadvrrtence, etc., \\hicli nould bring 
the case lulder the doctrine anilo~ulcctl in F u l b r i y h t  I , .  1 - o t l e ~ ,  113 N. C.,  
456;  R a c k l e y  1 % .  C k e s t n u t f ,  110 AT. C., 262;  T' icke ls  1 , .  I,riglz, 104 S. C., 
2-28; Rut ler lqe  2 % .  Smith, 45 S. C'., 283;  A r m f i e l d  v.  I ITalker ,  37 S. C'., 
583; R e a l  E s f a f e  C o .  1 % .  B lan i l ,  s lcpra;  and other cascs to like import. 
Kor  is  there any question of a trust or equitable estate inr olrecl. as in 
the cases of X o o w  1 % .  Q~ri i zce ,  109 S. C., 59; H o l m c s  I,. I lo lrnes ,  86 
K. C., 205, s~rpric,  and S n ~ l f h  7%. EJroc.tor, s u p r a .  

But concediilg, for the moment, that the instrunlent clrarlg shows a n  
intention on the part  of tlic grantors to c o n r q  a fee-siml)lc estate. and 
that  upon proper allc~gations tlic deed sliould be reformed or corrcctcd; 
how ran  we say that  .\nnc E. Page  is to take a ft,e simple, and Billy 
Page, her nearest blood relation l ir ing a t  t h t ~  time, of tlir rswntion of 
the (Iced, is to take no i~ t t c rwt  at a l l?  It n-as llrld ill (7~t71rns 1 % .  C ~ t l l e n s ,  
s u p - a ,  that  a dccd, csccutctl prior to 1 G'9, to "Sarah A. Cullcns and her 
children" conveyd only a lifc cstatc; but that the woman and her three 
children, l i r ing a t  the time, took as teua~l ts  in common. ant1 that the 
children v c r c  entitled to shnrc x i t h  the mother i n  the (,state, citing 
Canzgd)cll I*. E / . c r h u r f ,  139 S. C.,  511;  H c a l h  1%. TTcafh .  I I4  N. C.,  547; 
Gall  I , .  RaX.e:., =58 T\;. C., 3-44, and Dlcprcc 1 % .  D u p r e e ,  43 SF. C.,  164. 

Fo r  the foregoing reasons, and on account of the numcrour decisions 
in our reports ronfrcc. IT-e arc unal~lc  to agree ~ i t h  the coiwll14our reaclied 
in this c a v  hp a majority of the Conrt. 

-ILLEX, J., c o n c ~ ~ r r i ~ ~ g  ill d iswl t .  
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MUSCO BUTLER AND WIFE, ESTHER R. BUTLER, v. N. A. BELL AKD WIFE, 
EVA BELL ET AL. 

(Filed 16 hlarch, 1921.) 

1. Deeds and Conveyances-Revocation-Estates-Merger. 

Where land is  conveyed in fee, reserving a life estate to the grantors, 
and thereafter they make a deed to the same lands to the same grantors, 
conveying an absolute fee simple title, stating its purpose to revoke the 
prior deed, the question of merger does not arise, and instead of being 
two estates, one a particular estate for life and the other a remainder in  
fee, the prior deed being revoked by the second one, there is but one estate, 
which is a n  absolute fee simple one. 

2. Deeds and  Conveyances - Mental Incapacity - Voldable Deeds - 
Purchaser. 

A deed by one legally incompetent to make it  is  not void, but valid for 
all purposes, until assailed or set aside a t  the instance of those having an 
interest to impeach it, and a subsequent grantee who is not a n  innocent 
purchaser for value without notice of the incapacity of the original 
grantor stands in the same category as  his grantor. 

3. Deeds and Conveyances-Voidable Deeds-Color of Title. 
A deed to lands voidable for the incapacity of the grantor to make it, 

is not for that  reason deprived of its sufficiency as  color of title. 

4. Same-Purchasers-Limitation of Action-Adverse Possession. 
A grantee who has acquired a voidable title to lands under sufficiently 

colorable deeds, may ripen his defective title into a good one by sufficient 
adverse possession thereunder, which is  a distinct or separate source of 
title from the one under which he had entered possession of the lands. 

5. Equity-Laches-Limitation of Actions-Deeds and  Conveyances- 
Voidable Deeds-Merger-Adverse Possession-Color of Title. 

Where a voidable but colorable deed to lands reserving a life estate has 
merged under a second and voidable deed conveying the title in fee with- 
out reservation, and such right has been acquired by a subsequent pur- 
chaser of the lands, equity will not permit a n  adverse claimant with notice 
to sleep upon his right until the purchaser has acquired title by sufficient 
adverse possession under the color of his deed, and then successfully 
asser t  his right. 

6.  Deeds and  Conveyances-Color-Possession-Notice. 
The possession of one under color of title is notice of his claims of title 

to the lands. 

7. Actions-EjectmentDeeds and  Conveyances-Cancellation-Cloud on  
Title. 

An action to set aside voidable deeds under which the defendants in 
possession claim the lands in  controversy, and for the possession of the 
land, is one in ejectment, the remedy of cancellation being ancillary to 
the main relief sought to remove a cloud upon the title, and to recover the 
locus in  quo. 
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8. Liniitation of Actions--Deeds and Conveyances-Color of Titl- 
Coverturc-Statutes. 

In this suit to cancel the deeds to the locus i n  quo ,  because of the men- 
tal incapacity of the grantor to make them, and under which the defend- 
ant in possession claims title by adverse possession under color: Held, 
the coverture of the plaintiff will not avail her to repel the bar of the 
statute of limitations, which has run in favor of the defendant's title. 
C. S., 408. 

APPEAL by plaintiff from ( ' o n ~ o r ,  J., at  September Term, 1920, of 
S~nrpsox .  

I t  appears ill the rc~cord that prior to 26 June,  1903, '\IT. A. Bell \vas 
the ovmer of several tracts of land in  Sa rnp~on  Countv, m d  desiring to 
d i ~  id? then1 ainong certain of his children and grandchildrell, he  caused 
thcnl to be surreyed, aud the11 conreyed the lots, as s h o ~ l ~  in the surrey, 
to his cllildren ant1 grandchil(1rc11, e x e p t  the plaintiff, Esther K. Bntler, 
one of his childrc~i, who alleges that her father i n t e n d 4  to give m ~ d  
conrcy to her the 100 acres of his land, nhich  is the snbjcct of this snit, 
and that  lie niade liis will ill 189h, ant1 de r iml  it to her therein. R e  
died ill 1905. I t  further appears that, on 26 J m ~ e ,  1903, thc defendant, 
S. A \ .  Bell, so11 of TIr. -1. Bell, proc~lrctl from the latter and liis wife a 
dced p n r p o r t i ~ ~ g  to coiir-ey to N. A. Bcll the said 100 acre1;, but reserving 
a life estate to themselves; and that on 30 -1pri1, 1904, IN. A. Bcll 
rewired another tlccd for thc same 1mid from W. A1. Hell and his ~ v i f e  
conveying to them, K. AL Bcll mid wife, a fee simple :~bsolute in the 
same land without any condition or reserration whaterer, and with full  
covenants. I t  is cspressed ill this decd that  it is made for the purpose 
of revoking the former deed to the same person for the same tract of 
land. Aifterrvards, on 21 Janliary, 1905, the defendants, N .  A. Bell 
and wife. conrreyed by deed to tllcir codefc~idant, Katllan Barefoot, the 
samr, tract of land in fee simple and 11-ithout any co~idition or reserT7a- 
tion, arid with full co~-enal~ts  of seizin, w a ~ r a n t y ,  and against incum- 
brances. 

Plaintiff brought this action to set aside said deeds, and alleged that  
a t  the time the first two deeds were executed by TV. ,I. Bell and wife, 
W. Bell wtis not nirntally capahle of making them, and that the 
defelidants, N. A. Bell and wife, E v a  Bell, a i d  Nathan Barefoot, well 
knowing that  to be the case, deliberately and fraudulently conspired 
hctneen themselres to take adrantage of i t  in order to pi.ocure the first 
tn.0 deeds, so that  the Imid could be conrcyecl to the defendant, Nathan 
Barefoot, ~vhich  was afterwards done in plirsliance of the previous nnder- 
standing and conspiracy between them. 

Defendants denied that  there had been any fraudulent conduct what- 
soewr on the par t  of the three defendants named, or any of them, and 
especially denied that  W. ,I. Bell was no11 r o m p s  menfis, or  even of 
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weak mind, when the first two deeds were made, or that any advantage 
was taken of him by them, or either of them. That all of the trans- 
actions, including the execution of the Barefoot deed, were open and 
above board, and the deeds founded upon a valuable consideration, and 
nothing mas done by them, or either of them, which should impeach or 
impair their validity, and that  the defendants were purchasers in  good 
faith and for valuable considerations. They further aver that all of 
the said deeds were duly probated and registered immediately after their 
execution, and have been spread upon the public record ever since and 
until the present time, and that  plaintiffs had full notice and knowledge 
thereof for many years before this action was commenced in  1916, and 
especially for more than three years; and, therefore, they plead that 
for this reason alone, if for no other, the plaintiffs are debarred from 
any recovery in  this case. They further aver, i n  denial of plaintiffs7 
title and right to recover the land in controversy, that at  the time he 
received his deed, and ever since, and for more than seven years before 
this action was brought, the defendant, S a t h a n  Barefoot, has been in 
the open, notorious, and adverse possession of this land, claiming the 
same as his own, under the said deed, which was know11 to plaintiffs, 
and that even if there was originally any defect in his title under said 
deeds, he has acquired a good and indefeasible one by virtue of his posses- 
sion, held adversely under the same, and continued as aforesaid. 

The jury returned the following verdict, upon the issues submitted 
to them : 

"1. At the time of the execution of the first deed from Willis A. Bell 
and wife to the defendant, N. A. Bell, on 26 June,  1903, did the said 
Willis A. Bell have sufficient mental capacity to execute a deed? h n -  
swer : 'No.' 

"2. At the time of the execution of the second deed from Willis A. Bell 
and wife to N. A. Bell and wife, on 30 April, 1904, did the said Willis A. 
Bell have sufficient mental capacity to execute a deed? Answer: 'So.' 

"3. Was Nathan Barefoot an innocent purchaser for value, without 
notice of any lack of mental capacity of Willis A. Bell to execute the 
deeds referred to in issues one and two, for the land described in the 
deed from N. A. Bell and wife to Kathan Barefoot, dated 25 June, 19051 
Answer : (NO.' 

"4. I s  the plaintiffs' cause of action barred by the three Fears statute 
of limitations? Answer : 'Yes ' 

" 5 .  I s  the plaintiffs' cauw of action barred by the seven years statute 
of limitations? Snswer : 'Yes.' " 

The  court charged the jury that although an estate for their lives 
was reserved in the first deed bv W. A. Bell and his wife, it was merged 
by the second deed. and the Barefoot d e ~ d  in the remainder, and, there- 
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fore, the statute of limitations began to run against plaintiffs when the 
merger took place, and that, as Na than  Barefoot had held the possession 
of the land continuously, notoriously, and adversely under his deed for 
more than three years, and also for inore than seven years before the 
coinmencement of this action, the plaintiffs7 cause of action, if they had 
any, is barred by the statute of limitations, and that  the facts being 
admitted, the jury should answer the fourth and fifth issues ('Yes." 

Judgment on the verdict, and appeal by plaintiffs. 

Grady CE Graham for plaintifis. 
Fowler d3 Crumpler for defendants. 

WALKER, J., after stating the case: The  admitted facts, as abow set 
forth, justified his Honor's instruction to the jury 011 the third and 
fourth issues. It will be obserred that  the issues did not correspond 
wit11 the allegations, as stated in  the (.omplaint, arid deilials in the ail- 
swcr. Thcre is no finding of a conspiracy to defraud the plaintiffs, 
nor of any actual fraud conlmitted by defendants. The  :simple and only 
finding is, that  at the time the two deeds were made by W. A. Bell he  
did not have sufficient mental capacity to execute them, and that  Nathan 
Barcloot purcliasctl from ZIT. -1. Bell and his x-ife v i t h  no+? of this fact. 
We need not consider this feature of the case any further, as we d l  base 
our decision on other grounds. The  plaintiifs contended that  there was 
no mergrr  of the l ife estate with the remainder, and that  the stntnte of 
limitations did not bar them, as they could not sue until the life estate 
expired. Deferidants contended that  there was such a merger, and 
t h e r ~ f n r e  no life estate to prerent the statute from barring the plaintiffs. 

According to our view of the record, the question of ltlerger (lops not 
arise. The  first deed, or the one to N. A. Bell, alone, dated 26 June,  
1903, and registered in  Book 136, at page 438, conreyed the fee to him, 
reserving a life estate to the grantors. The  second deed, dated 30 Aipri l .  
1904, and registered in Book 130, a t  page 44, conveys the fee simple 
absolute to N. A. Be11 and his wife, E r a  A. Bell, without any reservation 
or condition, and contains the following recital: "This deed is  for the 
purpose of revoking prior deed for saib land, which is  now on record, 
and the land known as the ''Bass place," found in Book 126, page 438." 
The deed which is reroked is the first deed, the one to N .  A. Bell alone, 
each of the two deeds conreying the same tract of land, as is alleged in  
the c o m ~ l a i n t  and admitted in the answer. So that  instead of there 
being two estates, one a particular estate for life, and the other a re- 
mainder i n  fee, there i s  but one estate, the highest known to the  lam, as 
Blackstone says, and that  is a fee simple absolute, and this is so, because 
the former deed, by consent of the parties to it, has bem revoked aud 
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set aside by their solemn legal act, i t  being the one in  which the grantors 
reserved a life estate, and the parties then substituted therefor a deed 
conveying the entire interest and estate in the land in  fee simple. Both 
deeds conveyed the land, even though i t  was afterwards found that  the 
grantor did not ha re  sufficient mental capacity to do so. Bu t  they were 
not void for this reason, but only yoidable, and were valid for all pur- 
poses, until assailed and set aside a t  the instance of those having an  
interest to impeach them. 13  Cyc., 591; Spr ink le  v. Wellborn,  140 
K. C., 163. And the deed to the defendant, Kathan Barefoot, stands 
in  the same category, for a t  most i t  was only voidable when attacked by 
the interested party, the feme p l a i n t i f ,  and ral id unti l  set aside a t  her 
instance. I t  therefore constituted color of title, and when the defend- 
ant, Nathan Barefoot, entered into possession under it and continued 
in  possession openly, notoriously, continuously, and adversely for seven 
years, he thereby acquired a good title as against the true owner. There 
can be no question that  the deed to Barefoot was good color of title. I t  
had the appearance of passing the title, and professed to pass it, but 
failed to do so. Seals e. Seals, 165 N. C., 409; S o r w o o d  v.  Tot ten ,  166 
S. C., 648, where the principal cases are collected by the Chief Justice; 
44f~Conne71 v.  ,lfcConnell, 64 S. C., 342 ; P e r r y  v. Perry ,  99 N..C., 9 7 3  ; 
Ell ington 11. Ellimgfon, 103 K. C., 5 8 ;  S m i t h  c. Proctor. 139 N .  C., 324. 
We held in Seals 1;. Seals, supra:  " A  claim to property under a con- 
veyance, however inadequate to carry the true title, and however incom- 
petent the grantor may hare  been to conyey, is one under color of title, 
~vhich  will draw to the possession of the grantee the protection of the 
statute of limitations," citing W r i g h t  v. Xatheson ,  18 How. ( U .  S. ) ,  50 
(15 L. Ed., 280) ; Beaver u. Taylor ,  1 F a l l .  (U .  S.), 637 (17 L. Ed., 
601) ;  Cameron v. 0. S., 148 U. S., 301 (37 L. Ed., 461). And our 
cases are to the same affect. XcCo.nn~1l  1 1 .  XcConnel l ,  s u p m ;  Rzmzs 
1 % .  Stewart ,  162 S. C., 360. So that  while Barefoot did not get the title 
by his deed, but acquired i t  in another v a y  and from n different source, 
by his adverse possession under color, this title must, therefore, prevail 
against the plaintiffs' prior right. Judge Connor charged that plnin- 
tiffs knew of the facts, that  Barefoot was in  possession, claiming to hold 
adversely to them under his deed, which conveyed the entire title, x h e n  
taken in  connection with the deed of W. AL Bell and 77-ife to his grantors, 
S. A. Bell and n-ife, the first deed to N. A. Bell having, by consent of 
parties, been revoked and put out of the way as if i t  had never existed. 
There is  no room for arguing that  there are two separate estates, one 
for  life and the other in remainder, as the last deed, or the one to N. A. 
Bell and wife, passed only one estate, which was a fee simple absolute, 
and destroyed the former life estate instead of merging it.  I f  that  is 
not incontrovertibly true, and the parties intended that there should be 
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two estates, tllerc v a s  110 use ill making the last deed: and, besides, i t  
clearly expresses 0x1 its face the contrary i n r n l t i o ~ ~  of the parties. I f  
thew had been a case of merger, equity would not keep the two cstates 
apart ,  for it will not aid one who is of laclics ill ~ rosecn t ing  his 
rights, or n.110 lies by while the titlc of anotlwr is maturing with his full 
knowledge, and does nothiug, ~vlien i t  \T as so easy to prelent  the opera- 
tion of laches or the statute of l i rn i ta t io~~s  by simple proctdure. Litiga- 
tion must end some~vhere ( i n f c r r s t  rp ip / rb l i rac  / i t  s i t  f inis l i t i n m ) .  
Equity aids tlic vigilant, not the indolent. J u s t i c e  ,Story well observed 
that  it has often been a matter of regret in niodern times that  in the 
coustruction of the statute of limitations ( 2 1  Jac., 1, c. 1 6 ) ,  the deci- 
sions had nbt proceeded upon principles better adapted to carry into 
effect the real objects of the statnte; that  insteacl of being rie~vccl ill an 
unfavorable light as an  1111just and discrrditahle tlefenie, it  had not 
receircd such support as would h a w  made it ~ r l i a t  it  was in tc~~t l r t l  to be, 
emphatically a statute of rcpose. I t  is  a wise and beneficial Ian ,  not 
designed merely to drpr i re  any one of his just rights by lapse of tinic, 
b11t to afford sccurity agaillst stale d(want1s. The  possession of the 
land by defendant, hTathan Barefoot, vas ,  ill law, noticc of his claim. 
TanX.ard 1 , .  I 'arlkard,  79 N. C., 34. 

A\nd as to the maxim that the law aids the ~ i g i l a n t  a11tl not those nlio 
sleep over their rights, Sir 1T'illiarn B l t r c k . ~ f o i , / ~  wid, that  in  all possrs- 
w r y  actions there is  a time of limitation settled, beyond n-hich no nlan 
shall avail himself of the possession of himself or his ancestors, or take 
advantage of thc wrongful possessiorl of his adversary; for if lic be 
nnreasonablp negligent, the law refuses afterwards to lcnd him any 
assistalicc to rccorer the possession, both with a r i e ~ r  to pnnisll his neg- 
lect, and also because it is presnnied that  the silpposed wrongdoer has in 
such a length of time procured a legal title. otherwise he woultl sooner 
ha re  been snrd. ,\nd it was said bp the Vice Chancellor, in J f a n h l ,  
1 , .  Rerr i ck ,  3 K .  & J., 352, the Lrgislature has in this, as in every ciril- 
ized country that  has eyer existed, thought fit to prescribe certain 
limitations of time, after which persons mag suppose th,xmselres to be 
in peaceable possession of their property and capable ol' transmitting 
the estates of which they are  in possession without any apprehension of 
the title being impugned by litigation in respc3ct of former transactions. 

This is really eiectment, the remedy of cancellation being resorted to 
as ancillary. merely to the primary relief, or, in other words, it  is in 
its epsencr a snit to remove a cloud or obstruction out of the wav of 
effectuating the main purpose, which is the recovery of the land. 
Against such a recovery the statute bars, for it is so expressly provided 
therein. 
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T h e  corer tu re  of plaintiff will not avai l  her.  Consol. Statutes, vol. 1, 
sec. 408, and  note;  Car ter  c. Elcares, 167 N. C., 1 3 1 ;  Graces  z.. H o ~ i ) a r d ,  
159 S. C., 594. 

V e  therefore coliclude tha t  plaintiffs x e r e  barred by t h e  three years  
statute, and also by adrerse possessioil under  color f o r  seven years, a s  
held bv t h e  court below. 

KO error .  

H. S. THOMAS, ExR., v. HATTIE HOCSTON ET .a. 

(Filed 16 March, 1021.) 

Gifts-Causa Mortis. 
To establish a gift causa ntortis, i t  must be shown that the donor in- 

tended the transfer of the subject-matter and a present actual or con- 
structive delivery thereof, in the contemplation by the donor of his death 
from a present illness or some immediate peril. 

Same-Inter Vivos-Intent-Delivery . 
Evidence that the donor had deposited money in the bank and had 

received a certificate therefor, payable to the order of himself, or his wife, 
and had deposited the certificate in his wife's trunk among his valuable 
papers, when he was in good health and attending to his business, is insuf- 
ficient to establish a gift of the money to his wife, either causa mortis or 
i n t e ~  cicos, and evidence that  a t  the time he had stated to the cashier 
that he desired his wife to have the money in case of his death, and 
especially without having communicated this intent to his wife, and with- 
out further evidence of delivery, was insufficient. 

Gifts-Inter Vivos-IntentDelivery. 
To constitute a valid gift inter v i ~ o s ,  there must be a donative intent 

and a present unconditional delivery to the donee or some one for him, 
making a completely executed transfer to the donee of the present right 
of property and its possession. 

Same--Nudum Pactum. 
To constitute a gift inter civos, i t  is necessary to show a delivery a s  

well as  a donative intent, and without a present actual or constructive 
delivery it  is only a promise of a gift, without consideration, and unen- 
forcible. 

Same--Causa Mortis. 
The chief distinguishing characteristics between a gift inter uicos and 

one causa mortis,  are that  the former is absolute, and the latter is revoc- 
able and takes effect in futuro, and in each instance i t  is necessary to show 
both the present intention to make the gift and the delivery of the thing 
given. 

Wills-Interpretation-Money on  Deposit-CeratiAcates of D e p o s i t  
Evidence. 

As to whether a certificate of deposit will pass under a bequest in a will 
of "money on hand," quere? and: Held ,  this interpretation will not pre- 
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vail when a contrary purpose is quite apparent; and evidence of the 
declaration of the testator of what he wanted done with the money in the 
bank, is incompetent. 

APPEAL by defendant, Hat t ie  Houston. from Connor, J., a t  November 
Term, 1920, of DUPLIR. 

Civil action, brought to determine the ownership of $1,500 deposited 
in  the Bank of Beaulaville by plaintiff's testaior on 26 February, 1917, 
taking from the bank a certificate of deposit i n  words and figures as 
follo~vs, to wit : 

BEA~I,ATILLE, 3. C., 26 February, 1917. 
This is to certify that  R. C. Houston has deposited with the Bank of 

Beulaville fifteen hundred dollars, payable in current funds to the order 
of himself or wife, Hat t ie  Houston, on rc,turn of this certif cate properly 
indorsed, with interest a t  4 per cent pcr nnnwn if left t11rc.e months. 

X o  interest after one year unless renewed. 
(Signed) il. 1,. C A ~ E K ~ ~ L T G H ,  Cashier. 

The cashier of the hank testified that at the time of this deposit the 
deceased stated "he wanted to deposit it  on interest 90 that  i n  case he  
died, learing the money in  the bank, his wife, Hat t ie  Houston, could 
get it." There was also eridence tendillg to show that  R. C. Houston, 
the deceased, on the date of issuance of said certificate of deposit, placed 
the same in his vife's trunk, vhe re  his tleetls, notes, and other raluable 
papers were kept. 

The  deceased also left a will, frorn nhicll it  appears no specific dis- 
positiou was made of this certificate of deposit as such, and the residuary 
legatee.;, sare  the appellant, contrnd that  this item 7i7011ld llass under the 
rcsiduarg clause. 

H i s  Honor, being of opinion that  the evidence 17-as insufficient to 
establish a gift to Hat t ie  Houston. iristrncted the jury lo answer the 
issue of ownership in  favor of the plaintiff. F rom the verdict thus 
rendered, and judgment thereon, the defendant. Hat t ie  Houston, excepted 
and appealed. 

Gacin d? Blanton for appellant. 
H .  D. Wi l l iams  for appellees. 

STACY, J. The  appellant in her brief fakes the position that  under 
the e~ idence  offered his Honor should have submitted to the jury the 
question as to whether the certificate of deposit would pass to her as a 
gift causa ntorfis. W e  do not think this position tenable. T o  constitute 
a gift cazlsa m o ~ f i s  not only is an  intentional transfer ,111d actual or  
constructive de l iwrp necessary, but i t  must be made in  r i m  of impend- 
ing  dissolution, or i n  contemplation of death from a present illness or 
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some immediate peril. 12  R. C. L., 962; Pntterson c. T r u s t  Co., 157 
N. C., 1 3 ;  S e w m a n  z>. Bost ,  128 S. C., 534, and Tl'ilson v .  Featherston, 
122 S. C., 750. As very tersely and succinctly stated in XcCord  u. 
iVcCord, 77 Xo., 166 : "To constitute such a gift, it  must be made in  
the last illness of the donor, or in contenlplation and expectation of 
death. There must be a delivery of the subject by the donor, and i t  is 
'defeasible by reclamation, the contingency of survivorship, or delirer- 
ance from peril.' (2 Kent Com., 444.) I t  must be a delivery as a gift, 
and such a delivery, as in case of a gift inter  vivos, would invest the 
donee with the title to the subject of the gift." 

I n  the instant case, there is  no evidence of any intentional gift accom- 
panied by an  actual or constructire delivery during the last illness of the 
deceased. H e  was up and about his business a t  the time the money was 
placed in  bank; and there is  no evidence that  anything transpired be- 
tween him and his wife with respect to this certificate of deposit subse  
quent to the date of its issuance vhich  would amount to a valid transfer. 
I t  does not appear that  any delirery was ever made to the appellant. 
I t  is  t rue the certificate v a s  placed in  her trunk, where her husband kept 
his deeds and other valuable papers, but there is no evidence of any 
intention to thus deliver i t  to her. Under the circumstances i t  is not 
even clear that  it was in her possession. Even if i t  mere, delivery and 
possession are two different things. Possession may be had where no 
delirery has been made; but there can be 110 valid delivery unless posses- 
sion, actual or  constructire, accompanies it. WhaZen v, ,1lilholland, 59 
Md., 199. 

Around every other disposition of the property of the dead the Legis- 
lature has thrown safeguards, and wisely so. Around this mode (donatio 
mortis cultsa) the requirement of actual or  constructir-e delirery is  the 
only substantial protection ~vhic'h the law affords, and the courts should 
not weaken this salutary requirement and wise precaution by permitting 
the substitution of con~enient  and easily proven devices. Keepers v. 
F i d e l i f ~ l  Co., 56 N. J .  L., 302. 

On the other hand, we do not think the evidence sufficient to warrant  
a finding of a gift in fey  C ~ ~ O S .  S o t  only must there be a donative intent, 
but delivery is an indispensable requisite to such a gift under our law. 
Gross v. Smifh,  132 N. C., 604. I t  cannot be made to take effect in the 
future. X i ~ o r  1 % .  R O ~ P T S ,  40 Con., 512; Askew v. Vat thezcs ,  175 S. C., 
157. This would amount only to a promise or an  agreement to make a 
s i f t .  S p n r r r  7,. T'ancc. 57 Mo., 429. "To constitute a valid gift i n f e r  
2-icos, there must be an  intention to give and a delivery to the donee, or 
to some one for him, of the property given. An intention of the donor 
to give is not alone sufficient. The  intention must be esecuted by a 
complete and unconditional delircrp. Xeither will a delivery be suffi- 
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cient unless made with a n  intention to gil-e. The transaction must 
show a completely executed transfcr to the donee of the present right of 
property and the possession. The  donee must become the owner of the 
property given." H a r r i s  Bankir lq  C'o. c. J f i i i e r ,  1 L. R. A. (N. S.), 790. 

I t  has been held that  a deposit u~ idc r  an  agreement v;hich preserves 
to the depositor the right to dcal with tlie deposit for his own benefit, 
but which provides t l l i t  upon his death any- balance standing to his 
credit shall be paid to the donce, tliougli accompaliied by a delivery of 
the deposit book to the donee, does not coiistitute a valid gift in ter  vicos.  
S t ecenson  c. E a r l ,  65 N .  J .  Equity, 7.31. -1 gift is incomplete if the 
donor "retain the dominion, or if there remaill to him a locus peni tenf iae ,  
. . . there cannot be a perfect mid legal donatioil." X u r r a y  e. 

Cannon, 11 Xd. ,  166. See, also, Y c h i p p e r s  I . .  I i e m p k e s ,  12 L. R. -1. 
(3. S.), 355, and notc. 

The  chief distinguishing charncteristics between a gift i n f e r  r i cos  and 
one causa m o r f i s  are that the former is al~solute and takes effect i n  
p a e s e n f i ,  while the latter is revocable, and takes effect in f u f u r o .  

Upon the record there is iio evideiwc tending to shon- ally surrender, 
during the lifetime of the deceased, of liis donliriion or control over the 

u 

deposit in question. Without such surrender and actual or constructive 
delivery to the donee, a parol gift,  in law, is but a promise to give, 
which, being without considerntioi~, is not obligatory. Pico t  z.. Sander -  
son ,  12 K. C. ,  309. ('A transfer of the property is required, and an  
intention to give is  not a gift." Atlanl.\ 1 , .  Ha!jes, 24 N. IS., 361. 

Furthermore, there is no eridence to support the conclusion that  the 
deceased, during liis lifetime, hat1 promised his wife that h e  might ha re  
the money which lie liad placed in hank. Tllc only competent testimony 
tending to show nliat  disuositioll R. C. Houston wished to make of this 
~ a r t i c n l a r  deposit, in tlie el-ent lie died ,leaving it in the bank, comes 
from the cashier of the Bank of Beaulax i l k ,  and the recorll is silent as to 
~ rhe the r  such desire ~l-as ever communicated to appellant tluririg the life- 
time of her husband. Hence there is not sufficient evidence to show an 
intention to make the gift, and a deliwry of the thing given. Without 
both of these prerequisites there (.an be no gift i n f e r  ~litlos or causa 
m o r f i s .  .ITelrrnan P .  B o s f ,  s u p r a :  Xct l lock  21. Polrell ,  96 I\$. C., 499. 

There are  some decisions in our own reports, and elsewhere, to the 
effect that  a certificate of deposit or money in bank will pass by will 
under the designation of "money on hand," ~vhe re  it clearly appears 
that such was the intention of the testator; but in the instant case a 
contrary purpose is quite apparent. ,111 the facts and circumstances 
lead to a different conclusion. The  testimony of the witness Potter  that  
the testator had told him, prior to the execution of his mill, what he 
wanted done with the mouei  i n  bank was incompetent, and should have 
been excluded. Wills are made hy testators, not by witnewes. 
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F r o m  t h e  foregoing i t  follows t h a t  h i s  Honor  was correct i n  charging 
t h e  j u r y  to  answer t h e  issue, with respect to  t h e  ownership of the  certifi- 
cate  of deposit, i n  favor  of t h e  executor. 

Af te r  a careful  examinat ion of the  ent i re  record, a n d  t h e  defendant 's 
exceptions and '  assignments of error ,  we  th ink  the  ru l ing  a s  indicated 
should be sustained. 

N o  error .  

JESKIE S. PARKER v. SEABOARD AIR LINE RAILWAY ET AL. 

(Filed 16 March, 1921.) 

1. Railroads--Federal Control-Federal Agent-Director General-Par- 
ties--Statutes. 

Under the Federal statute. actions a t  law that would lie against a 
common carrier before the United States assumed control of them would 
also lie after the act restoring them to private control as  to injuries 
accruing during Government control against the agent designated by the 
President, the damages recovered to be paid out of the rerolring fund 
created by the act, and the Director General and the railroads are both 
proper parties to the action. 

2. Railroads-Crossing9-Signals-U7arning~Neg1igence, 

Evidence that  the plaintiff mas injured while attempting to crocs the 
track of the defendant railroad company about a half hour after cun.;et 
on a cloudy evening, and in a drizzling rain; that  the place of the i n j n r ~  
was a most frequented crowing in a town, and that  the defendant's train 
wau running backward without light on its advancing end, and without 
signal or other warning, or a flagman properly placed to give any, iu \urn- 
cient to take the case to the jury upon the issue of defendant'u actionable 
negligence. 

3. Railroads-Crossing~AutomobilesXegligenc E v i d e n c e  Signals 
-Warnings. 

The plaintiff was injured while a passenger in an automobile encleavor- 
in@ to cross defendant railroad company's track on a dark erening ahout 
sunset, being struck by defendant's loconlotive : H c l d ,  under the eridence 
in this case i t  was for the jury to determine whether the defendant Iraq 
negligent. 

It is negligence for a railroad company's employees in charge to hack 
i ts  engine over a frequently used street crossing of a town after dusk 
without a light or other signals or warning, or without placing solnc one 
to warn pedestrians of the approach of the train. 

Where there is  evidence tending to show negligence on the p a d  of the 
railroad company's employee to give timely notice a t  a frequented crossing 
of a town of the approach of the defendant's train, which. with the other 
evidence, rras sufficient to be submitted to the jury on the issue of defend- 
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ant's negligence; i t  is also competent to show that  this employee had been 
ill for a long time, and was incompetent on account of his physical in- 
firmities. 

6. Evidence-Xegligenc-ontributory Negligence--Burden of Proof- 
Railroads. 

The burden of proof is upon the defendant railroad cornpans to show 
contributory negligence of a passenger in an automobile, struck while 
endeavoring to cross its track. 

Where a passenger has been injured while attempting to cross a railroad 
track in a collision with defendant's train, the negligence of the driver 
may not be imputed to her without showing that she had control over 
him, or was in some way responsible for his negligent act. 

8. S a m ~ C o n t r i b u t o r y  Negligence--Sudden Peril. 
The plaintiff, in her action to recover damages for personal injuries 

alleged to be caused by the negligence of the defendant railroad company 
while crossing its track a s  a passenger in an automobile, is not barred 
upon the issue of contributory negligence if i t  is shown that the defend- 
ant's negligence had placed her in sudden peril, and she, in  acting upon 
the direction of defendant's employee, had been compelled to  do qo 

suddenly and in an emergency that  did not permit deliberation. 

9. Damages-Personal Injury-DisfigurementHumiliation. 
Where there is evidence tending to show that the feme plaintiff had 

been physically disfigured on account of an injury negligently inflicted, 
entitling her to recover dama.ges, testimony in her t~ehalf,  as  to the 
measure of damages, that the injuries so received mere txmbarrassing slid 
humiliating to her is competent. 

EvidenceSegligence-Cities and  Towns-Ordinances. 
The introduction of an ordinance of a town regulating the speed of 

trains backing upon the track, and properly proven, C. S., 262.5, and 
requiring a signal light to be displayed, will not be regarded as  e rmr  
on appeal, when i t  is proven that upon the evidence in i he case the jury 
has found, upon a trial without legal error, the negligence of the defend- 
ant's employees proximately caused the personal injury for which dan~ages 
were sought in the action. 

11. Automobiles-Negligence-Passengers-Railroads. 
Where the plaintiff was a passenger in an automobile, and was injured 

by defendant's railroad train while the automobile was ceossing the track, 
and the plaintiff had no control over the actions of the driver of the car. 
the only duty imposed on plaintiff mas to look and listen and to W : I I ~  

the driver of the approaching danger. The charge of the court in this 
case is approved. 

WALKER, J.. dissenting; STACY, J., concurring in the dissei~ting opinio~i 

-IFPEAL f r o m  Lyon, J., a t  August Term,  1920, of I I ~ r , r ~ a x .  
This  action is  brought to  recowr  $100,000 damagcs ?'or persdnal ill- 

juries sustained i n  a crossing accident a t  Weldon, N. C., 1 0  Fchrnary,  
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PARKER ti. R. R. 

1920. Action was originally brought against Seaboard Air  Line Rail- 
way Company and Walker D. Hines, Director-General of Railroads, 
but a t  the trial, by consent of counsel, John  Barton Payne, Director 
General of Railroads, as agent designated by the President under the 
Tramportat ion Act, was substituted as defendant in lieu of Walker D. 
Hines. 

Plaintiff alleges iiegligence in that the defendant's crossing watchman 
caused the drirer  of the automobile i n  which plaintiff was riding as a 
~ a s s e ~ l g e r  to be stopped on the railroad track immediately in front of a 
train nlovil~g backward, in the dark, without a light, and without giving 
any signal, at a greatly frequented crossing in the town of Weldon, and 
ill that the defendant failed to keep a proper lookout a t  the crossing, and 
failed to have a light a t  the rear of the train, as required by ordinance 
of the town of Weldon. 

Plaintiff suffered the loss of both legs, one above and one below the 
knee, as the result of the accident. 

Defendants based their defense upon three theories of the case: first, 
that  there was no negligence on the part  of the defendants; second, that  
the plaintiff was guilty of contributory negligence; and third, that the 
negligence of plaintiff's sister, who was driving the car, was the proxi- 
mate cause of plaintiff's injury.  

The  jury returned a verdict for $45,000, and defendants appealed. 

Trar is  K. Travis ,  Ashby TV. D u n ~ z ,  and DallieZ (e. Daniel for p la in t i f .  
Georqc C'. G w e n ,  R. C .  Dunn,  and iTfurray Allen for defendants. 

CLARK, C. J. The plaintiff was riding as a passenger in an  automo- 
bile, and on 10 February, 1920, a t  a greatly frequented crossing, a little 
after six p. In., the automobile was struck by the rear car of a backing 
trnill. I t  wai. a drizzly, rainy evening, and in the automobile, besides 
the driver, Nrs.  Scott, there was the plaintiff seated on the front seat 
to thc right of the driver, four young ladies, and Mrs. Scott's son, when 
it reached the crossing in  front of the Terminal Hotel in Weldon. At  
that point vhere  the defendant's track crosses the street, there are 
four tracks which converge until the street which is the First  Street in 
the town (aud on which the party was traveling) intersects Walnut 
Strcet. Beyond the crossing the railroad and Fi rs t  Street extended are 
almost parallel ~ r i t h  each other, going ~ w s t ,  the direction in  n,hich the 
automobile was moving. Before the intersection of said First  Street 
and the railroad the angle is  r e ry  acute and the railroad was to the 
right of the street !getting nearer and )lParer until the crossing is reached. 

The  rear of the car had the curtains in place, but on the front seat, 
where the plaintiff sat, there mere no curtains, she being on the right and 
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the driver, Mrs. Scott, to the left. The  evidence is  that  the car was 
being driven along the street slowly and came almost to a standstill, 
and the evidence is that  both X r s .  Scott and Mrs. Parker  looked across 
the tracks and u p  and down the tracks, and both testified that  they were 
clear. As they drove along First  Street going west towards the crossing, 
which is just i n  front of the hotel, the plaintiff testified she saw some 
freight cars standing still a t  the right some 400 feet, near the Union 
Station. Jus t  prior to the approach of the automobile to the crossing, a 
freight train of 19 cars had come from the direction of Roanoke Rapids 
to Weldon, and had pulled u p  across this crossing, and then had gone 
on in the direction of the Union Station, and had passed the switch 
between the crossing and the Union Station preparatory to backing into 
another track, and these cars were standing still, according to the plain- 
tiff's testimony, near the Enion Station. As the automobile slowly 
approached the crossing these cars commenced backing towards the 
crossing slowly, without a light, or any one upon the advancing train 
to give warning. 

The evidence is that the conductor had gone into the yard office to 
report the train, and sent out one of his brakemen, who reached the 
train too late. The  engineer was a t  the other end of the 19 cars, down 
towards the river beyohd Union Station, and knew nothing of the colli- 
sion until he had put his train away. One of the brakemen, who was 
on the other side of the train a t  the switch, could not see the auton~obile, 
and the other brakeman was about half way the train and knew nothing 
about what was happening. According to the evidence, this was the 
situatioii as the automobile approached the crossing, which i t  is testified 
was clear. The  defendant had provided a flagman or crossing-master 
at that  point. H e  had formerly worked in the express office, but on 
account of his age and infirnlities the company had retired him, and the 
defendant had then employed and stationed him a t  this point. The  
eridence was that  he  was old and infirm, and that  a t  this crossing more 
~yehicles passed in  a day than a t  any other crossing in  the county. 

The  evidence is that  just as the auton~obile started across the track 
this agent appeared and cried, "Stop, stop, stop ! Jump,  jump, jump !" 
Xrs .  Parker,  who n-as on the right and nearest the car on the backing 
train, started to open'the door and attempted to get out. One foot was 
on the ground and one on the running board when the forward car, 
moving slowly and noiselessly, struck her on the shoulder, knocked her 
clo~vn, ran  over and crushed one of her legs just abow the knee; and 
then the train, for pomp unexplained reason, moving back cut off the 
other leg bet~i-een the ankle and the knee; her shoulder was also broken. 
T l i ~  automobile mas struck just in rear of the front wheel and pushed 
around. The front door was battered and the front fender bent. One 
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of the young ladies was thrown over the head of another who was trying 
to leave the car. 

The plaintiff was 44 years of age, and her normal weight before 
injury was 283 pounds. There was testimony as to her injuries and 
sufferings by physicians and others. 

There is eridence that the sun set 10 February, 1920, a t  5:36 p. m. 
This was not a scheduled train, and the crossing-master who gave the 
order to jump was not examined as a witness, " A 

Both defendants assign as errors that  the court refused to set the - 
verdict aside because i t  mas against the weight of the evidence, and 
because the damages were excessive, but these are matters that are not 
reriewable on appeal. Edwards v. Phifer, 120 N. C., 405, and citations 
in Anno. Ed . ;  Trust Co. v. Ellen, 163 N. C., 47;'Boney v. R. R., 145 
N. C., 248, in Xnno. Ed., Cooke v. Hospital, 168 N. C., 256. 

The defendant railroad compally and the Director General, John 
Barton Payne, filed separate answ&s, and the railroad company seeks 
to avoid liability on the ground that i t  was being operated by the Gov- 
ernment. 

The act of Congress to provide for the termination of the Federal 
control of railroads, approved 20 February, 1920, see. 206 (a ) ,  provides 
that actions at  law "of such character as prior to Federal control could 
have been brought against such carrier, may, after the termination of 
Federal control, be brought against an  agent designated by the President, 
and such action may be brought in any court which but for Federal 
control would have jurisdiction of the cause of action had it arisen 
against such carrier." Another subsection provides that final judgment 
shall be promptly paid out of the revolving fund created by section 210 
of said act. 

This exception need not be again discussed, as i t  has been fully con- 
sidered, and we have repeatedly decided that both the Director General 
and the corporation itself a re  proper parties in  such actions as this. 
Clrmenfs z> .  R. R., 179 IT. C., 225; Hill v. Director General, 178 N. C., 
609, citing numerous cases. The above have been reviewed and re- 
affirmed since in Gilliam v. R. R., 179 S. C., 508; Vann G. R. R., 180 
N. C., 659; XcGocern v. R. R., ib., 219. 

The plaintiff rests her case largely upon the ground that  i t  was dark, 
and the ordinances of Weldon required that there should be a "light at  
the rear end of the train and front end of the train at night"; and even 
if it was not night or not dark, the defendant failed to give timely 
warning, and there was eridence that there was no light at  the end of 
train, and no notice given of the approach of the train except the warn- 
ing to jump given by the defendant's crossing-master, which contributed, 
it mould seem, if it did not cause the injury to the plaintiff. I n  any 
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event, the running of the train backwards without a light, signal, or  
other va rn ing  of its approach was negligence. Shepher4 v. R. R., 163 
N. C., 518, quoting numerous cases, among then1 Pr~rnell v. R. R., 122 
S. C., 832, i n  which the plaintiff's intestate was killed by a backing 
train in the same town of Weldon, and a t  a short distance from the 
scene of this occurrence, tlie train backing into the depot without dis- 
playing a light from tlie front end of the leading car, and without a 
flaginan to give warl~iiig. Thc  precedents are too numerous, as quoted 
ill h'l~~pl~erd's case, to be again reviewed. 

r 3 l l i e  cridcricc in the present case was that the sun set a t  5 :36 p. m., 
ant1 that  the injury to tlic plaiiitiff occurred a few niinutes after 6 
o'clock; that tliere was no light on the ai1v:mcing t ra in ;  that  i t  was a 
cloudy evening, and drizzling rain, and that  it 15-as a most frequented 
cross i~~g.  I t  was for the jury to say whether or not it was negligence 
for the tlefentiants not to have had a light on the advanzing end of the 
train, wllicli 15-as running back~wrds .  Powers 1%. R. R., 166 N. C., 602 ; 
XrScil 1 % .  R. R., 167 N. C'., 396; nlinn v. R. R., 174 N. C., 258. And, 
also, whether there mas a light or not. 

There was no error in admitting proof of the ordinance of the to~vn.  
The ordinance did not chnngc the law already laid down in  Purnell 1.. 

R. R., 125 K. C., 810. I t  i\;ls iicyglipnce to hack tllr train over the 
crossing without a light if it  was dark, or v-ithout a flagman if i t  v a s  
not. Llo?ld Y. R. R., 118 S. C., 1010: ,llesic 2 % .  R. R., 120 E. C., 490; 
_lllen 1' .  R. R.. 149 N. C., 260. The  authorities are t h u ~  su~nnlcd u p  in 
Russell 1'. R. R., 118 IT. C., 1109: "A person ~ h o  drives up to a cross- 
ing in  a town or city where tliere is a custom to close the gates so as to 
1xe\eiit the passnge of vehicles when trains are approaching, and open 
them wlien there is no danger, is not negligent if he drives upon the 
track, because the natcl1rnan is not on duty." The plaintiff had the 
right to expect tlie company \vonld not omit to g i r t  the usual alarm, 
and is not culpable for a(,ting upon that  supposition. Tlie ~ a t c h m a n  
~11o1dd h a t e  k1101v11 if this train vxs  goins to back. The frain had 
p a w ~ l  there a few minutes before. 

The occupants of the automobile had a right to rcl? llpon tlie pro- 
tection that  should ha re  been given a t  this public crossil~g by a light on 
the front end of the bncking car, or hy a flagman or 117 a ~vatchrnan, 
especially as there were no gatw. I t  11-onld seem from tlic cridence that  
-\rhcn the n.atclmmn discovcrctl that  tlic train was h a c k i ~ ~ g ,  he did mil 
ont and give a warniiig hg shouting to "Stol), stop"; but this must h a w  
been too late, as ~ I P  added, according to the cridence, "tTnn~p, jump. 
jnnlp," and in ohttlicncc to that  direction the plaintiff did julnp ant1 
vaq injnretl. It was for the jury to say vhcrc  the fl:~gman was and 
vhn t  he did a11d n-hctlicr lie gal-e sufficient mt l  tinielg ~ v i r n i ~ i g .  .Is the 
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injunction to stop and the order to jump mere given simultaneously, i t  
must have been too late, and the train must have already reached the 
crossing, as the plaintiff was injured in  obeying the instructions to jump. 
Evidently the flagman did not appear until the automobile was either on 
the track or near enough to it to be struck by the backing train. There 
was evidence that the witchman had been sick for a long time before he 
was given this appointment, arid on account of his infirmities had been 
retired by his former emploxer, the express company. H e  was old and 
slow in his movements. There was ample evidence to submit to the 
jury the question as to negligence of the defendants, and i t  was fair ly 
submitted to the jury, who hare  found it in the affirmative. 

As to the contributory negligence, the burden of which was upon the 
defendants, the plaintiff ~ im  xot drir ing the automobile, but was only a 
guest or passenger i11 the car. Therc is no eridence that  she had any 
control over the morements of the car, and the negligence of the driver, 
if there was any, cannot be imputed to the passenger. Duaal a.  R. R., 
134 S. C., 333; Baker v. R. R., 14-1 S. C., 43, and citations (Xnno. 
Ed.) ; Hunt 2.. R. R., 170 S. C., 444, which distinguishes Lingwell .c. 
R. R., 167 S. C., 611, which v a s  relied upon by the defendants: Thomp- 
son on xegligence, see. 502; 20 R .  C. L. Segligence, see. 137;  Herman, 
a. R. I., L. R .  A., 1.515 A, 766. 

I n  sudden peril or emergencies while the plaintiff TT-as "bound to take 
actil-e measures to preserre herself from impending harm, she mas by 
no means held to the same judgment and activity under all circum- 
stances. The  opportunity to think and act must be taken into considera- 
tion. And although she may not ha re  taken the safest course or acted 
with the best judgment or greatest prudence, she can recover for injuries 
sustained upon shoving that  she was required to act suddenly or in an 
emergency, ~vi thout  opportunity for deliberation. I t  has been said that  
when a choice of evils only is all that  is left to a man, he  is not to be 
blamed if he chooses one, nor if he chooses the greater, if he is in 
circumstances of difficulty or danger at the time, and compelled to decide 
hurriedly." D,yer v.  R. R., 71 N. Y.. 228; Hamlin  v. Budge, 56 Fla., 
342; R. R. c. Tauhey ,  67 Ark., 209; Gannon a.  R. R., 173 Mass., 40;  
Elec. Co. c. Hudgin ,  100 Va., 419. The subject is elaborately con- 
sidered by Xoke ,  J., in S o r r i s  T. R. R., 158 S. C., 513-515, citing 
numerous cases; and especially is this so in this case, where the injunc- 
tion to jump came from a vatchman of the defendant. I t  could not be 
negligence for her upon the spur of the moment to act upon such direc- 
tion from the servant of the defendant, eren if it  might have been wiser, 
if $he had had full time for reflection, to hare  done othervise. 

There n-as no error i n  admitting the t o ~ m  ordinance, and Tve think i t  
has been properly proven, C. S., 2825; and the instructions of the court 
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in  respect tlic.reto mere correct. There was sufficiellt c-\ idcl~cc to go to 
the jury of the negligence of the defenclant, and. tlie question whr~ther a 
timely warning was given was properly submitted to tlw jury, ~ r l l i c l ~  
found that  this was not dolie. 

S o r  can we see any fouldatiori for the defc~ldant's ohjet4on to admis- 
sion of proof that  the injuries of the plaintiff wcrr3 clnl~arrassing alld 
humiliating. The  authorities are ample that  this testimony v a s  prop- 
erly admitted. Rritt 1'. R. R., 148 IT. C., 37; ( ' a r n ~ i c h o i ' l  1 % .  Tcl. Po. ,  
157 N. C., 21. 

Evidence as to the physical and mental co~~di t io l i  of the wntchrnail 
was competent as  teridiug to show ~ic$igence in har ill;; a watcliman 
i l icolnpete~~t physically ill that  place. The  exceptions to the refusal to 
g i re  special i ~ ~ s t r u c t i o r ~  number fire callnot he sustai~lcd, as it was snh- 
stantially given in the charge. 

The  criticism of the charge that  it is in couflict with Kirnbrouqh  T .  

Hinc~s loses sight of the important fact that  the plaintiff ill this action 
was not the driver of the car. I t  was held in the Kimhrouqh case that  
while the law does not impose on the driver of the car the. absolute duty 
to stop that  his failure to do so may be conbidered by the jury on the 
question of the exercise of ordinary care, and that  it was, error to omit 
this element in the charge, but this principle can h a l e  no application 
to the plaintiff, who was a guest i u  the. car, to whom t h ~  negligence of 
the driver, if any, will not be imputed, and who had 110 control over the 
car and could not stop it. 

,111 that  could be required of the plaintiff was to look a i d  listen aud 
to warn the driver of approaching dar~scr ,  autl this duty T M ~  i~npos(d  011 

her ill the charge. ', 
The prayers for i ~ ~ s t r i ~ ~ t i o i ~ s  are a140 objectiollahle on t11r same ground 

in  that  they in effect required the judge to charge that  the plaintiff 
could not recorcr if thc driver of the car was ~legligent. 

The  court charged on thr  abow phases of the casc as follows: 
"If you should fiittl from thc cridence that the plaintiff in npproaching 

the crossing could h a v  secil, by looki~rg, this moving train and co11ld 
have known the train was moving towards the crossing, by listcuilig, 
and that  she could h a w  seen it in time, to have reauestetl the d r i w r  of 
the car to stop, and you f i ~ d  that  if ~ h c  liad rcq~icstcd the driver of the 
car to stop she would h a w  stopped ill time to amid  the injlu.y, that  
~ o u l d  hc the prosimatr cause of the i ~ l j u r v  and llot tht' negligence of 
the clcfcndmlt, and you should a1rvrcr the first a i d  second issurs (So.'  

"If you f i i~d  from tht. eri(1cnt.e that the watch~nall  was there v i t h  his  
board, and p a w  time17 warni~rg-the dcfcntlants contcs~~d that  hc told 
them to stop, and warecl his board when they were twenty feet away, 
m d  col~tends that there v a s  plenty of time ill \rliich the car coultl h a r e  
been stopped hcfore rcat~hing the crosing.  
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"Or if you shall find that  Wearer, one of the brakemen, was there 
a t  the crossing, and before the automobile got within twenty feet of the 
crossing he warned them of danger and told them to stop, and they dis- 
regarded such warning and drore on, the defendant company would not 
be liable, and you would answer the first issue 'KO.' 

"If you find from the evidence and by the greater weight thereof, the 
burden being on the defendant to so satisfy you, that  the plaintiff, by 
looking and listening, could have seen this moving train in time to hare  
prerented the illjury, and that  her sister, Mrs. Scott, would hare  stopped 
the car if she had been requested to do so, and find that  was the cause of 
the injury, she would be guilty of contributory negligence, and you 
would answer the third issue 'Yes.' 

"If Mrs. Scott was guilty of contributory negligence in driving the 
car, her negligence would not be imputed to the plaintiff. The plaintiff 
is not responsible for the negligence of Mrs. Scott, unless you find that  
the plaintiff was negligent i n  not looking and listening, and not request- 
ing Mrs. Scott to stop, and further find that  Mrs. Scott would have 
stopped if the plaintiff had so requested. 

"If you find that  Mrs. Scott was negligent i n  driving the car, and you 
find that  was the sole cause, the sole proximate cause of the injury,  why 
then you would answer the first and second issues 'No.' " 

As to exceptions 17, 18, and 19, i t  is sufficient to say that if there was 
warning given in  time to stop the automobile, which the plaintiff's 
evidence contradicts, this cannot be imputed to the plaintiff. I n  the 
recent case of Hunt  c. R. R., 170 S. C., 444, it is said by H o k e ,  J.: 
"There v a s  evidence tending to show that  the driver of the automobile 
looked and listened before entering on the crossing, and it is held with 
11s that  it is not always, and as a matter of law, required that  a vehicle 
should come to a stop before endeavoring to cross. Bheparcl z'. R. R., 
166 S. C., 539, and E l k i n s  v. R. R.. 76 TV. Va., $33.  Furthermore, it  
is held by the great weight of authority that negligence on the part  of 
the driver of an  automobile will not, as a rule, be imputed to another 
occupant or passenger unless such other occupant is the owner or has 
some kind of control over the drirer. This is undoubtedly the ~ i e w  
prevailing in this State. See a learned opinion on the subject by 
.3ssociafe Justice Douqlas in D u ~ i 1  v. R. R., 134 x. C., 331, citing 
C'mmpfon 7?. I r i e ,  126 N. C., 894, both of these decisions being approred 
in the more recent case of Raker 1 % .  R. R., 144 N. C., 37-44. And see, 
also, a valuable article on the subject in 2 Ruling Case Law, sees. 42 
and 43, in ~ r h i c h  the position is  also stated with approral, and S o n n  v. 
R. R.,  232 Ill., 387. There is nothing in the case of Bnglrell c. R. R., 
167 S. C.. 611, that  in any lvay militates against this position. On the 
contrary, the principle announced in Crampfon  1 . .  1 1 . i ~  is there expressly 
approred, and the verdict and judgment in faror  of the railroad was 
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sustained on the gromld that, ~ m d e r  the charge of the court, the jury 
had necessarily negatired any negligence on the part  of the defendant." 

An examination of the whole charge shows that  it presented crery 
phase of the controversy to the j w y ,  and in some respe-ts v a s  perhaps 
more favorable to the clefe~iclant than it x i s  entitled to lare. 

On careful corisitleration of all the exceptions, Ire find 
S o  error. 

\TALKER, J., dissenting : llierf' was testimony tencling to show that  
the automobile, i n  which x e r c  Mrs. Scott and Mrs. P a  -1ier (tllc plain- 
tiff), v a s  being driren very slo\rly as it approached this dangerous 
crossing, nhich  \vas a ve11 known ollc to t l ~ e  driver, as she liad passed 
over it before. Nrs .  Scott herstlf testified : ''-15 I c:mw oil t o~ ra rds  
the crossing nliere Ire Trere to cross, I slowtd down my car almost to a 
standstill," and again she stated : "I ven t  tovards this crossi~ig;  I lms  
going slowly, because I had just crosqctl some tracks. Possibly I v a s  
going along there ahout tn  o or tlirec miles an  hour. When I first saw 
these cars I was going r e ry  slowly. I had come by express office very 
don-ly. I aln.ays go slo~vly along thew, for I realize tlw danger of the 
point and alwips slow down." The  de fe~~dan t s '  testimony tended to 
show that the signal to stop was gircn n.1ien thc car m s  as much as 
tnenty-fire feet from the track on ~ h i c h  the hacking t ~ a i n  morcd, and 
it ~ a r i c d  from that  d o ~ r n  to t m  feet. Ed .  JITearer testifying that  Mr.  
Pot, who Ivas ~ta t ioned a t  the c ros s i~~g ,  was n - n ~ i l ~ g  his "stop signal," 
and ~vitness hollered to them, ('Look out, l:ulics, stop," antl a t  that  
moment the car had reached a point ten feet from tht. pass trncak, on 
whicll v a s  the train. Mr.  J .  S. Holliday testified that  xi-hen thry were 
told to stop the car v a s  about twenty-fire feet from the track. The  
testimony tends to show that  scvrral, Ed. Wcawr ,  X r .  Poe, and J. S. 
IIolliday, and perhaps others. signaled tllrin to stop at ehort inter\ als 
from the tiine the car was as much aq twentv-fire feet distant to the 
time it n-as ten feet from the track, and eren aftcrn-a d s ,  as Mr.  Poe  
did so until thc near approach of the train compclltd hirn to leare the 
track and he barcly cscapetl to a place of safrty. FX. TCTea~-er mld 
X r .  Poc  wrrc close hy thr. car nhcn  tliry >ip la l (d .  and  X r .  Hollitlap 
Tvas about fort!- yards anay ,  but ererpthiug, as h r  mid, n a s  in plain 
1-iev. 

There can be no question, if the tlcfe~iilants' testimony is tvdib lc ,  
that  ample ~ r a r n i n g  n.ns gircn to stop the car becaliqe of imminent 
t l nnp~r  ahwd.  as Poe  had tlic danger qignal in this lla~ltl and  n-n, n-a\ ing 
it,  ant1 all of tllrrn a t  tlif place n c w  franticiillr n a r ~ ~ i n g  tlicm n it11 lout1 
voices to stop then antl thtre.  T h r  strong c~i ( lcncc  that tlwy t11(l h rar  
the signal \va? that  of 3f r .  Flolliday. n h o  stntctl that  he n a a  coming 
from t l ~ c  tool-honw, and n h t n  Iic n.ai nlmut fo r t r  yard.: tlistn~it from 
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the crossing he first heard the signal given by Mr.  Poe  and Ed.  Weaver. 
Some of tlie witnesses testified that  they heard the watchman and 

brakenian "yelling" for them to stop, and L. J. Holloman that  he  heard 
some one yelling "stop" when he was about one l iu~ldred and twenty-five 
yards from there. Several witnesses testified that  it was daylight when 
the accident occurred. 

There is other eridence for the defendant, upon the question of timely 
warning to stop the car and not cross the tracks, but i t  is not the strength 
or weight of the evidence n-e are so much concerned with, as the fact that  
there was evidence that  sufficient warning v a s  given. 

I n  view of this testimony, the defendant requested that  certain 
instructions be giren to the jury, ~rhic l i  Irere refused, and exception 
taken thereto, and also to an  instruction by the court, as follows: "If 
you find from the evidence and by the greater weight thereof, the burden 
being on the defenclant to so satisfy you, that  the plaintiff by looking 
and listening could ha re  seen this moving train in  time to have prevented 
the injury, and that  her sister, Mrs. Scott, 71-ould h a r e  stopped the car 
if she had been requested to do so, and find that  was the cause of the 
injury, she would be guilty of contributory negligence, and yon vonld 
ansver the third issue 'Yes,' but unless yon do so find you would 
answer the issue 'So.' " 

The instructions rejected were as fo l lo~rs :  
'(I. I f  the jury shall find from the evidence that  the driver of the 

automobile heard the xvarning of the crossing watchman and stopped 
the automobile near the track and at a place of safety, and that  she then 
started the autonlobile and drove upon the track, and that  plaintiff, in 
ettempting to get out of the automobile, fell and was run  over by the 
train and injured, the jury will ansu-er the first issue 'No,' and the 
second issue (No.' 

"2.  I f  the jury shall find from tlie eridence that  the defendant's con- 
ductor sent the defendant's switchman, Ed.  TTeaver, to watch the cross- 
ing, and that  Ed .  Veaver  T i m  standing a t  the crossing as the automobile 
and the train approached the point of collision, and that  he gave the 
driver of the antomobile notice that  a train x i s  approaching in time for 
the driver to have stopped the automobile before drir ing on the track, 
the jury will answer the first issue 'So,' and the second issue 'So.' " 

I n  view of this testimony, the judge n.as in error when he charged tlie 
jury that  thc drirer  of the car, as she approached the crossing. v-as 
required only to look and listen, and if she did both and neither saw 
nor heard the moring train, which v a s  backing on the track, i t  n-as not 
negligence for her to proceed and cross the tracks. The  duty to look 
and listen TI-as tlie only one the law in lpos~d upon Yrs .  Scott or the 
plaintiff. as tlie jury ~vould be led to infer from the instruction, whereas, 
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n.c l l a ~ e  lwltl i n  Ii i t~~bro~ryli  1 % .  Ilittc\, 130 S. C., 274, that  a pcrsoli 
npproach i~~g  a crozsi~ig is required to (lo more tlmn nlcrclly to look and 
listt.11, as he  must also escrcisc the care nhich  a persoil of ordinary 
pru(lencc would use in the snmc circumstalicac~, alid that the failure to 
stop hcfore crossi~lg the tracks rillgllt be ~ o n i i d e r ~ d  011 the question of 
due care, -\\ it11 such otlicr cvidcnce as bow 11po11 the cjue;tio~i. T l ' r  also 
llcxltl in the Iiiml~rotrgir t a \ c  t h t  if thcre \\.as llegligciicc of the l)lai~ltifi 
ill thc respect i~~t l ica ted ,  it  ~ l o n l d  uot 11s cxcnsd bg tlicl failurc of the 
clcfclltlalit's c l ig i~~ccr  to ring the bell or blow the wllistle as a signal that  
tlic train n as mor i~ ig ,  or zrbout to move, ton arc1 tlw crossing. Therc 
was evideuce to support this viclw, for some of the vit~iesses said that  
it n n s  daylight, alld tlic plaintiff, as nell  as thc driver, '.auld have seen 
the train if they had lookcd, or llearcl it  if they hat1 listeiicd, or, at least, 
there was eridenct~ from nhich  the jlwy could ha \  cl fourid as much. 

But  his Honor charged the jury that  if Mrs. Scott, the driver, was 
guilty of negligence, it would not he imputed to tlle plaintiff, uliless the 
plaintiff was ileglige~it in liot looking and listeili~ig, and not rcquestiiig 
Mrs. Scott to stop tlic car, and the jury find that Mrs. S(-ott would have 
coniplicd vit l i  tlic rcquest. There arc  two 01)jections to this instructio~l:  
(1) I t  should 1i:rrcl heen qualified by the further instruction that if 
hlrs. Scott n as negligciit, mid this v as t l ~ c  sole prosirnitte cause of the 
iiijury, the plaintiff could not recover, alid the jilry should a n s n w  the 
first issue T o , "  as ill that  case the plaintiff would be bound by Mrs. 
Scott's negligence, though she was a nicrc guest in the caar. C'mmpfon 
7%. Ioie, 126 N. C'., 894;  Raqwell I , .  R. R., 167 PI'. C., 611; 2 R. C. L., 
1203. The  negligence of Mrs. Scott nonld not be imputable to plaintiff 
olily if it  united \\it11 defendant's ncglige~lcc to cause th -  injury.  I f  i t  
x a s  itself thc prosimatc c a u x  of the rtrong to plaintiff, the doctrillc of 
inlputahlr nc~gligericc had no a p p l i c a t i o ~ ~  wl ia tevr ,  a i d  tlle instruction 
must I i a ~  c m i s l d  the j w y .  (2)  n u t  tllc judge furthvr stated in this 
ilistnlctioll, and two others, that  if the plniiitiff nonld have seen or 
licard the moving train froill, llrr side of the nntoniobilt. if she had lookcd 
am1 listcncd, in time to I iaw p rcvn~ t sd  tht. injury. slid Mrs. Scott 
vo11ld hax-e .topped llcr car if plaintiff had rcqucsted 1 1 ~  to do qo, and. 
tllr jury find that this was the cnusr of the illjury, it  n-auld h~ negligence 
~ I I  Iicr part. aiid they ~hollld. a~lsxvcr tlir first i s sw  ((No," and the second 
Issnc "Ycs." I f  tlic plai~ltiff knen- tllr trail1 was bnckiiq: ton ards tlie~ll, 
it  TI as hsr  duty to h a w  n-anled thc driver, Mrs. Scott, a1 (1 requcstcd lwr 
to stop tllc al~tomohilc, rtg:~rdlcss of n llCtlicr slw IT o d d  l i a ~  e d o ~ w  so or 
,lot. If sllc col~ld 11:rvc see11 or llsarrl tlic train 1no1 illg had s l ~ c  looked 
:111tl listsnc~l and s l i ~  failed to look and liitcn \\.as ~~eg l igcn t ,  as the 
car TX as al) l)ro:~cll i~~g a railroad c r o s > i ~ ~ g ,  hicli is n p1:rce of clalrger 
a l n q s ,  nhcre  t r a i ~ ~ s  arc conti~iunllg p a s s i ~ ~ g .  Thcre .\.as no positive 
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evidence to show tliat Mrs. Scott would have stopped, but the lavi of 
self-preservation raises a strong presumption that  she ~vould instinctively 
have done so. But  tlie learned judge, as it appears, confused the doc- 
trine of imputable neglige~~ce with the independent negligence of the 
plaintiff herself, nliercas, they are two quite different things ill the law. 
As we have already said, whether Mrs. Scott's negligence was imputable 
to the plaintiff depended upon whether it was coilcurrelit with that  of 
defendant, and if so, it mas not so imputable. I f  X r s .  Scott's negligelice 
was the sole proximate cause, the ~legligeiice of tlie plaintiff, if ally, was 
a negligible quantity, as  Xrs .  Scott's negligence in  that  case ~vould alone 
be sufficient to defeat plaintiff's recovery; that  is, if it  was the sole 
proximate cause of the injury, and his Honor so instructed the jury, but 
not ill colinection with or as a qualification of his previous instruction 
just commented upon. The jury could not. therefore, tell which one was 
correct. Eduurds  1 % .  R. R., 132 N. C., 99. 

But, however the case may be so far ,  the instruction tliat the jury 
should answer the first issue '(Yes," if the defcndai~t  liad a ~vatchman 
a t  the crossing, and he failed to give timely warning of the moring 
train, and no other ~ r a r n i n g  or signal was given by bell or xhistle, or 
otherwise, until the plaintiff was too near the track for it to ayail her, 
a i d  this was the proximate cause of tlic illjury, was erroneous. This 
instruction entirely excluded such notice or ~varning of the approaching 
train as plaintiff or the driver TI-odd have acquired by looking ni~tl 
listel~ing, or by otherwise exercising the care of ail ordinarily prudent 
person before crossing so dangerous a place as e~ -e ry  one described it 
to be. We must keep in mind that the jury were imtructed to answer 
the first issue ((Yes," if the particular n.anlings enumerated in the 
instruction were not given. 

I t  also excluded from consideration the notice she would have received 
from stopping if mnder the circumstances ail ordinarily prudent person 
wo~ild have d o l ~  so at such a daiigcrous crossing as the plaintiffs theni- 
selves admit it is, :111d as tliis Court describes it. n u t  i t  callnot be 
successf~nlly questioned tliat it  was error to make the plailitiff's cxcrcise 
of proper care t l cpc~~d  11po11 d i a t  hcr sistw and companion, xlio was 
c!ri~-ing the car, would ha re  done. She slio~ild h a w  pcrformcd lier part 
vi thout regard to her sistcr's conduct, and then she could well acquit 
hcrwlf of any b l a n i ~ .  Her  sister's ncgligcncc canilot bc irnputed to her, 
and n-odd ]lot affect the case adversely to her lulless it n-as the sole 
prosimate cause of the in jury  to her. Thcre is no statute of this State 
aboliehinp grade crossings or requiring gates to be maintained at them 
to prevent accidents of tliis kind. This is a matter of public policy, 
and is peclnliarly v-ithill tlie prorince of tlic Lcpislature to deal with, 
but even the absence of gates does not ~ X C L I S P  the failure to look and 
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listen in  proper cases, a i d  there n a s  evidence that  it T V , ~  daylight, and 
the photograph tends to s h o ~ r  that the train could h a ~ e  lxen seen by the 
exrc ise  of ordinary care, and the Rimb~ough case (IS0 N. C., 274) 
requires that tlie d r i ~  er of tlie car sllould look and li:,ten and stop if 
ncwssary for safety iu crossing. 

Tlic cjlwstiorl as to xlwtlier the plaintiff exercised piopcr care when 
sl1i3 jluliped from the car n a s  for the jur?, even thougli slic n a s  con- 
fronted by a suddeli peril. She  must ha7 e acted as a pc .son of ordinary 
care noald  h a r e  done in si i l~ilar  circn~nstanccs. 

*Is to the Federal statutc:  This act of Congre~s  Tws passed when the 
railroads n ere rcturiicd to  tllc~ on 11er.s in 1920, an11 this actioi~ n as 
bronght si11c.e its pasmgc. The act of 1920 reqnires that  all suits be 
brought : q a i ~ i \ t  tlic ngcnt nppointtd to rc l rcvl i t  tlic Gor ernmcnt m d  
not otllcrwise, and tliat any judgment rcco~-vred sliall be paid out of the 
r c ~  011 iug f l l i~d.  The  r i i i l r ~ i ~ d  ~oir111:11iy is not a n e c e m r y  or proper 
party 111ic1c~ this :let, the GOT o r ~ l ~ i i ~ i l t ' s  agent heing the only defe~ldaat .  
'Tlicre was a perfectly good renholl for this change. ?'lie Gowrnment 
tliercby a i s l ~ ~ u e d  sole rtslmilsil~ilit? for all damages sustained during its 
admi~listratiori, arid proTided 3 fund to p a r  them, ant1 :L speedy rnethod 
of collection. The  cases, tlicrcfore, which are cited in the opinion of the 
C'onrt have 110 application, :is they were based entirely upon prior 
statutes, and the act of 1920 n a s  not considered by any of them. I t  
wo~dtl, therefore, seem that t l ~ c  action shonld ha re  heen brought against 
tlic Fcdcral agent and not against the coml)any, as the agent is conrti- 
tntrd the sole defc~ltlant. Ltrnic,. 1 % .  P~tllnzan C'o., 180 A-. C., 406. refers 
to this nlcthod of :cdjnstment, but d o ~ s  not refer sprcificnlly to the act 
of 1920, as thc qlwstion n a s  not inrolrcd i l l  that  case. 

1x1 o w  opinion the action shoultl he dismissed as to the railroad com- 
p:111y, or, a t  lcnst, tll:~t, as t l i t v  n a s  material error, there sllould be a 
new trial. 

ST.\CY, J., concnrriug in  dissent. 

(Filed 2:: March, 1021.) 
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person, growing out of the conditions existing between them, an instance 
of this last rule of liability not infrequently presented from the relation- 
ship of carrier and passenger. 

2. Same--Evidence-SonsuitTrials. 
Upon a motion to nonsuit, the evidence which makes in favor of plain- 

tiff's claim must be accepted as  true, and construed in the light most 
favorable to him, and defendant's evidence per contm will not be con- 
sidered. 

3. Carriers of Passengers-Railroads-Passengers-Evidence--Questions 
fo r  Jury-Trials. 

Evidence that the plaintiff went to the defendant railroad company's 
passenger depot for the purpose of becoming a passenger on the defend- 
ant's next train, about an hour before schedule time, then open for the 
reception of passengers, and waited for the opening of the ticket office, 
which was customarily done a quarter of an hour before train time, is 
sufficient for the jury to find that during this time the relation of carrier 
and passenger existed between the parties. 

4. Same-Reasonable Time. 
Where a person goes to the passenger depot of a railroad company, 

open for his reception for the purpose of taking a train, before the 
customary time for the ticket office to open, the custom as to the time of 
defendant to  open its ticket office is not controlling on the questlon 
whether the person has entered the station "within a reasonable time 
before the departure of his train." but it  may be considered with the other 
evidence tending to show he had done so. 

5. Carriers of Passengers-Railroads-Duty t o  Passengers-Protection. 
A railroad company is held to a high degree of care in protecting its 

passengers from violence and insult, and may be held liable for injuries 
inflicted in breach of this duty on the part of their employees, and of 
others also which it  could have prevented in the reasonable and proper 
performance of this duty. 

6. Same-Principal and  A g e n t p u n i t i r e  Damages. 
Where in breach of the duty of a railroad company to protect its 

passengers, injuries a re  inflicted on the passenger by the company's 
employees willfully and of malice, or under circumstances of insult, rude- 
ness, and oppression,  unitive damages may be awarded in the discretion 
of the jury. 

7. Same--Liability of Carrier-Agency-Evidence--Trials. 
Where railroad agents are  to be changed a t  a station, and the one 

leaving has remained to help or instruct the other in his duties there, he 
may properly be considered the agent of the railroad company for that  
time, whose failure to discharge the carrier's duty to protect its passengers 
will subject the carrier to the payment of actual damages, and under 
proper circumstances. punitive damages. to be awarded in the discre- 
tion of the jury. 

8. Carriers of Passengers-Railroads-Relation of Passenger-Depot 
Premises-Assault-Principal and  Agent. 

I n  order to come within the duty of a railroad company to protect one 
in the relation of a passenger, it is not always required that the person 
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, ~ P P E A L  f r o ~ n  D C C ~ I I ,  J., m ~ d  a jury, a t  Juirc Tcrni, 1020, of H A L I ~ A X .  
The action is  to recover damages for an  u ~ ~ l a w f n l  and wroi~gful  assault 

nxid battery 011 plaintiff by tlefcl~tlalit, 1%. G. Blaud, and ill n l~ ic l i  plain- 
tiff seeks to hold defexidailt coxripal1y liablc by reason of tlic. fact tliat 
plaintiff was a passenger of dcfeiida~it road, a ~ i d  that 131a1id r a s  an  
employee of the company a t  the timc, and that  tllc assault Tvas made a i d  
i t~ jur ics  inflicted under circumstances that rendered the conipa~ry, etc., 
~~csponsiblc for his wroi1gf111 conduct. Tlierc was denial of liability on 
the par t  of the company and 1)irwtor General, who i11sist ed tliat Bland, 
~ i h i l e  ail employee, was not on duty a t  the time atid place of tllc occzur- 
rcncc, mid that  these defendants n c r r  ill no way liable foi. his acts. 011 

issues submitted, the jury r e d e r c d  thc folloning ~ c r d i c i  : 
('1. Did the defei~tlant Bland ux~lawfnlly assault thc plaintiff, as 

alleged ? Answer : (Yes.) 
" 2 ,  Did the dcfelidants, Lltlantic coas t  L i i ~ e  Haihoad 1111d ~ ~ a l k e r  L). 

Hi~lc.s, Director General of Itailroads, through their agent, n~i lnnful ly  
nssai~lt the plai~itiff, as alleged? h s w c r  : 'Yes.' 

"3. What  damages, if any, is the plaiutiff ciltitlcd to rccovrr tliercx- 
for ? ,111s~i~er : ($2,260.'" 

Jlldgnieilt on verdict for plaintiff, a d  defeildal~ts other thml B1a1ld 
excepted and appealed. 

HOKE:, J. I t  i~ now fully rcxcog~li~ed that corl~oratioi s n ~ a ; ~  be 11~1~1 
liable for the malicio~is m d  nil lfnl  as well as l~egligent torts of their 
agents and employees, ~ h n i  comrnittetl i n  the collrscJ of ant1 scope of 
their cmplopmcnt, and also for i1ljuric.s inflicted in brcac I of sonw duty 
on i ~ l g  directly from the conlpa~ip to the injurcd p r s o n ,  'Zrov ing out of 
the co~itlitioi~s existent between them, an  iiistal~ce of this last rule of 
li:~hility beiirg 11ot infreql~tirtly prcwnteel from the rc la t loni l~ ip  of csar- 
ricr and passriigcr. ( ' o t f o r ~  1 % .  Fishcr i e s  Y r o i l u r f  ('o., 1 7 i  ST. ('., 56-39, 
caiting Coopcr  is. R. R., 170 N. C., 490; S ~ u u i d  1 ' .  R. R., 150 N. ('., 241; 
,~cz1i~z/(~r 1.. R. E.. 142 X. P.) 1; Jci(Lscn !>. Y ' ( 1 .  Co.,  lL9 s. c'., 347; 
IIrrn\c>,y I . .  R. R.. 9S S. C., 3 4 ;  1Zarll r .  Gra l zam,  100 r. S, 699; 11. R. r .  
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Qlrigley, 62 U. S., 202; Pdw& I ? .  R. R., 133 S. Y., 261; ,lIaynard c .  

Fireman's F u n d  Ins. Co., 34 Cal., 48. 
I t  is on this ground that liability has been fixed 011 appellants ill the 

case before us, and we find no good reason for disturbing the results of 
the trial. I t  is objected to the ral idi ty of plaintiff's recovery that  the 
court refused defedant ' s  n~ot ion  of nonsuit, and this principally 011 the 
groulid that there is no evidence of legal sigl~ificalice that  the relation- 
ship of carrier and passenger existed between the parties at the time. 
Second, that  there was error ill allowing the jury to consider the question 
of punitive damages, but in our opinion neither position can be main- 
tained. 011 the motion to nonsuit there was evidence on the part  of 
plaintiff tending to show that  on 27 March, 1919, plaintiff went to the 
railroad station of defendant company at Norfleet, 1\'. C., for the purpose 
of becoming a passenger on the next train of the company going towards 
Kelford, the next station on the road;  that  plaintiff went to the station, 
\vhich was then open for reception of passengers, about an  hour before 
schedule time, which was 1 0 2 0  a. m . ;  that defendant Bland and one 
0. TIT. Parker were in the regular railroad office a t  the time, apparently 
engaged in some official work; that  plaintiff inquired for an express 
package he was expecting, and after and while waiting for the ticket 
mindow to open, which was usually done about fifteen minutes before 
the ar r i ra l  of trains, plaintiff stepped into station yard about five feet 
from office, and vhi le  there Bland and Parker  came out and passed 
plaintiff going towards the store of Moses Moore, ~vhich  abutted on the 
station premises. As they passed Parker  asked plaintiff to come on and 
have a drink. That  soon Bland, while standing about forty steps away 
in the direction of the store and in the station yard, called to plaintiff 
to "come over here, I would like to speak to you." Plaintiff went to 
him, ~vhen  Bland asked plaintiff why he had told that  Bland was selling 
whiskey. Plaintiff replied that  he didn't recall haririg said anything 
about that. Bland said to plaintiff: "Didn't you tell Captain Haley 
that  I had been peddling whiskey on the streets of Kelford?" Plaintiff 
replied T o " ;  when Bland called him a "God-damned liar," and picked 
up a heavy stick three feet long and hit plaintiff several times with i t  
over head and shoulders, etc. That  plaintiff tried to make defense, but 
was too much stunned and crippled by the blows with the stick; that  
plaintiff went u p  on platform of the store to get something to protect 
himself, and Bland followed. They clinched and fell off the porch. 
That  during the occurrence Bland, who was a t  the time station agent 
of the company a t  Norfleet, continued to curse and abuse plaintiff, and 
in the assault inflicted protracted and painful injuries upon him. 

Considering this statement under the rule which uniformly prevails 
in this jurisdiction, that  on motion to nonsuit the evidence which makes 

8-181 
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ill favor of plaintiff's claim inust be a ~ c e p t t d  a s  true, a i d  construed i n  
thc light n ~ o s t  favorable to him, Lamb T .  R. R., 179 ZT. C., 619, and 
authorities cited, the facts clearly permit the inferencc~ that  plaintiff 
n.as :L passenger of defmclnnt conlpauF 011 this occasion. and that  under 
the c+clm~stances presented the coinp:~ny ib l ial~lc for the nliscondnct 
of 131and, their agellt and cotlefendaiit. 

There v n s  cridence on the par t  of d e f c ~ ~ ( l a n t  tci~tliiq; to slion- that  
plaintiff had come to tlic station a ~ ~ d  made inquiry of its agent a t  or 
near eight i n  tlw ~norniilg, 1 1 1 0 ~  than t v  o hours before the schedule time 
for thc t ra in :  that  plaintiff had bait1 nothil~g of his pnrpclse of becoming 
passwgcr, nut1 that  he lrnew of the custonl llot to open tlw ticket window 
till fiftc~bli rni~nites before schedule time for  trail^. Defentlant's evidence 
further tc~ided to sllow that Bland n a s  not the agent a t  -Torfleet a t  this 
timc, but Iiad surrendered the keep ant1 coutrol of the station the after- 
i~oon  before to 0. TiT. Parker,  the nen- inan a t  Sorfleet, a d  with view 
of heconling agent a t  Kelford, the nest station on the line, and that  if 
Bland was a t  or about the station on that  occasioll at all that day he 
was there only for the purpose of assisting Parker,  the new agent, to 
take n p  the work, a l ~ d  that he ~ v a s  otlwrn-ise v i t l ~ o u t  authority or duty 
a t  Sorfleet;  and further, that  the fight n-as ilot on the company's prem- 
ises propcr, hut commenced oil the platform of the store. On  the motion 
to nonsuit, this t e s t i n i o ~ ~ , ~  coming from defendant could not properly 
be comidrrcd, and as to plaintiff's being a passenger, the (question on the 
conflicting testimony Tras subniittod to the jury, with the instruction, 
arrioi~g other things, that, "If plaintiff' Clark went to said railroad a t  
Xorfleet u'pon this occasion to take the nest t rain for Kelford, and went 
to t l ~ c  station a t  Sorfleet ill a reasoilable time before the time for the 
arrival of the train,  though he hat1 not purcliasrd a ticket, he is in 
contemplation of law a passenger, and the duties imposed by the relation 
of carrier mid passenger would bc obligatory on the railroad," etc, a 
position that  is fully supported by the tlecided cases n i t h  us, and by the 
authorities ger~erall>- oil the subject. I'konzas I > .  R. R., 173 N. C., 494; 
S ~ a u ~ e l l  1 % .  R. R., 132 N. C., 536-839; Tilleft r .  R. R., 115 N. C., 665;  
I f a n d r y  1 . .  R. R., 11.5 S. C., 603; (iidu~ell I > .  C'h~sapcaXe S. Ohio  R. R., 
71 W. T'a.. 664; 4th Elliott on Itailroads (2  ell.), wc. 1579; 4th R. C. L.. 
pp. 1020-30, title Carriers, sec. 459. I n  a note to the Ridwell cast, 
rrportcd also in  43 L. R. ,I., see. IV,  a t  p. 999, it is said to be the general 
rule sustained by the great weight of authority that  a p ~ r s o n  who goes 
to a railroad station with the intention of taking t h  nest t rain is  in 
coilten~plation of law a passenger, provided his coming is in a reasonable 
timc before the departure of the train, citing numerous (-asps. ,lnd in 
4th Elliott the author says: "A person may become a passenger before 
he has entered the train or rehicle of the carrier. W e  think i t  safe to 



say that  a person becoines a passenger n-hen, intending to take passage, 
he enters a place provided for the reception of passengers, as a depot, 
waiting room, or tlle like, a t  a time n-hen silcll place is open for the 
reception of persons intending to take passage on the train of the 
~ o n ~ p a n y . "  The el-idelice as to a custonl not to open tlie ticket window 
luitil fiftee~l iriiiiutes before schedule time for trains, while evidential, 
is not at all coiltrollilig on tlle question nhether tlie person enters the 
station "opeii for his rcccption, and within a reasonable time before the 
departnre of his traiil." The  jury, under a correct charge, having 
accepted the uiew that  the relationship of carrier and passenger existed 
betreen plaintiff and defendant company, the authorities are  very 
generally to tllc efiect that  the corporation is held to a high degree of 
care in  protecting plaintiff from violence and insult, and may be held 
liable for injuries inflicted in  breach of this duty on tlie part  of their 
einployce~, a i d  of others, also, ~vhich  i t  could have prevented in  the 
reasonable and proper perforniance of their duty. Lnnier 21. Pullman 
Co., IS0 S. C., 406; Williams c. Gill, 122 X. C., 967;  Daniel v. R. R., 
117 S. C'., 582;  Whi t e  u .  R. R., 11.5 S. C., 631; Hritfon v. R. R., 88 
S. C., 536; Birwzinghnm. pic., P. R. R. C'o., 130 ,lla., 331. 

And these and maily other caws in  this jurisdiction hold that  when 
slich injuries are inflicted n illfullv and of inalice or under circumstances 
of insult, rudeness, and oppression, punit ire damages may be ax-arded 
in  the discretion of the jury. Lanirr c. Pullman Co., supra; Huffman 
2.. R. R., 163 S. C., 171; 1T7i17inms L > .  R. R., 1-14 N. C., 498; HufcAinson 
2 , .  R. R., 140 3. C., 123; Strother 1 % .  R. R., 123 r\.. C., 197. 

-1ppellants except further that as to the exact point where the diffi- 
culty took place, the court instructed the jury in effect that, "If plaintiff, 
being on the railroad prenlises and oil business with the company, as 
claimed, 11-as called off by an  employee of the railroad to a point a short 
distance ax-ay, and for the purpose of a personal difficulty, and was there 
assaulted and beaten, the same rules would apply whether the point a t  
which the assault took place was just on or off the premises of the 
company"; but we think this is undoubtedly a correct ruling. The  
eridence is clearly to the effect that  either Bland was the company's 
agent a t  the station, or, being an  employee of the company, he was there 
assistilig the new agent in his duties, this last position seems to be recog- 
nized in the brief of counsel, and in  such case he  would be charged in 
part  "-it11 extending to plaintiff the protection owing to him as a pas- 
senger, a i d  under such circnmstances, if he  called plaintiff from the 
premises for the purpose of assaulting him, and did assault him as 
claLzled, just beyond the line, the breach of duty might well be con- 
sidered as commencing a t  the time of the call. Assuredly so if the 
plaintiff had no notice or warning of the agent's wrongful purpose, and 
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230. 111 this l a ~ t  case, the presel~t ( ' h i c f  J l r s t c c ~  state. the l~rinciple 
applicable as follows : "If p l a i~~ t i f f  had bcrw a passenger, or his p s s a g e  
had not fully te rn~i~la ted ,  or if n-1lr.n 11c left his cktr at his des t i~~a t ion  the 

d e f c ~ ~ d a n t  coilcedes that  there wol~ltl b(1 110 questioil as lo the liability 
of the compa~iy," c i t i ~ ~ g  Dauicl 1 % .  R. R., 117 S. C'., ,592; TT'rl l~trn~s 1 , .  

( ; i l l ,  122  x. C.. 967; h r t r o f l i e r  1 . .  R. R., 133 S. C'., 197. 
T e  were referred by c o i ~ ~ i i r l  to the case of Sfeu a r f  r .  L,trnlit'~. ( ' ( I . .  146 

S. C'., 47, as all authority qa i115t  thcl :r\vartl of lmi i i t i~  c tlait~ages ill the 
prcstwt i i l s ta~~cc ,  but we (lo 11ot .o collsidcr it. That  n a s  :I caie n-licrt a 
tra\  01er a lo i~g the I i igl i~wy w ~ ~ g l i t  to impose l iahi l i t -  011 t ic company by 
reasoll of tlic I\ illful nrong of its e ~ ~ g i n e c r  ill blowii~g the ellgine nhistle 
for thcl purposr of f r i g l i t e ~ ~ i ~ ~ g  plai11tifI"s mule, causing it to 1.1111 away 
aud i ~ l j u r e  plailltiff. I t  nil1 br ~ ~ o t t v l  tli:~t plaintiff tlwre v as a11 ontqider 
or third persou, and the 11rc:lch of all i ~ ~ t l e p c l ~ d e ~ ~ t  duty owiiig tlircctly 
from the company to clainlaut W:IS ill 110 n a y  pre-eirtctl or i ~ ~ v o l r c d .  
The rlaim d c p e ~ ~ d r d  elltirely 011 prii~ciples of agcllcy or the relationship 
of mastrr ant1 serrant aloiic. The  d i s t i ~ ~ c t i o ~ ~  a d ~ e r t e d  to is pointed 
out in Sawyt>r ' \  ctrsr, 142 S.  ('., 11. 1, as follows: "Akcorcli~lg to the 
varyi i~g facts of tliffercllt cases, the qucstion of fixing rei;1)o11sil1ility 011 

corporatioils by reasoll of tlir tortious acts of their servants nut1 age~lts  
is son~etinlcs made to d c p c ~ ~ t l  cxclnsircly on their re la t io~~sl i ip  as agents 
or einployers of the conlpm~y, a l~t l  somt~times the facts pl,esent an  addi- 
tional element a i d  inrolve some i~idencildent duty whic 1 the corllora- 
t iom may on-e directly to thr  irrj~lrcd or coinplai~ling par ty." 

1 1 1  our caw this additional element is prfwilt, the suit bt3ii1g for a 
1)reai.h of duty growii~g out of the relatio~lship of carrier and p a s ~ i l g e r ,  
:lilcl by an agei~t  of the company charged in part  with performance of the 
duty of protection and rare of plaintiff, and in snch case the authorities 
in this jurisdiction uphold the award of punitive damages ~ r h r r e ,  as - 
stated, the wrong is done ~villfully and U I I ~ ~ T  circmnstallces of insult, 
rutleness, or oppressioii. Thus  in A u f f m a n  I , .  R. R., supra, it n-as held 
"that defendant railroad company v a s  liabl,. i n  pullitire (lainages for 
willful aucl malicious abus? of a frrriale passelleer, t ra re l i ig  on his train, 
o~casiollcd by llcr not having purchased a ticket for a ninc-year-old child 
trarcling with her." 

I n  TT'illiams P .  R. R., 144 S. C., 49'3, ((That defelidallt compaily is - .  
liable for punitive ill adtlitio-I to compmlsatorv damages for willful 
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refusal to stop a train a t  a flag station," etc. And in  Hufchinson z.. 
R. R.. "Tllnt in a question of punitive damages, the court correctly 
instructed the jury that if the conductor nlaliciously or with wanton 
rc-cklesslicss carried plaintiff past her station, or if he nlaliciously or 
~raiitoiily mistreated or humiliated her, they could assess punitive dam- 
ages." so here i t  n - ~  proper to submit the question of punitive 
danlagcs to the jury on evidence tending to slion an  ulila~vful and mali- 
cious assault on plaintiff, who was on the premises of defendant as a 
passenger, mid by an  agent or assistant agent of the company, who was 
cliargctl in part  r i t l i  the duty of the protection due plaintiff from the 
company as its passenger. 

We were also cited to Lalie ,VItow, efc., R. R. 1 % .  Prenfice, 147 U. S., 
101, n-here i t  was held that  a corporation is not liable to exemplary 
or pnii i t iw damages for a willful or malicious tort on the par t  of its 
e inplope  or agent uidess such tort directly was authorized or ratified 
by the company. I t  is  recognized, howerer, in that  opinion that  in 
many of the states the liability of corporatioils for punitive damages is  
not so restricted, and on the facts of this record the rule is  clearly other- 
wise in  this jurisdiction. 

011 careful consideration me find no error in the record, and are of 
opii~ioli that the judgment for plaintiff, establishing liability of defead- 
ant  conipang, should be affirmed. 

N o  error. 

CLARK, C. J., did not sit. 

JOHN D. HOWELL I-. J. H. PATE. 

(Filed 23 March, 1921.) 

1. Verdict-Doubtful Meaning-Appeal and Error. 
When, by reference to the pleadings, evidence, and the charge of the 

court, the true intent and meaning of the verdict of the jury is found 
doubtful, uncertain, and ambiguous. a new trial will he ordered on appeal. 

2. Contracts-Breach-Damages-Lands-Vendor and Purchaser. 
The ~neasure of damages for the breach of the vendor of his contract to 

sell real property is the difference between the contract price and the 
market value of the land a t  the time of the breach, plus any part of the 
purchase price which has been paid, with interest. 

3. Contracts, Written-Land-Equity-Contracts to Convey-Breach- 
Evidence. 

Tiine is not of the essence of a contract to conrey land, and it is compe- 
tent for the purchaser to show that he had tendered the balance of the 
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purchase price in accordance with a par01 agreement m ~ d e  between the 
parties before and after the time specified in the writing, and the statute 
of frauds hnr  no application. 

APPEAL by plaintiff and defendant from l )erqin,  J., a t  October Term, 
1920, of WATKE. 

C i d  action for damages, tried upon an  allcged breach of the following 
contract : 

GOLDSBORO, S. C., 6 October, 1919. 
I agree to make Job D. Hone11 a deed for the 27 acres of land that  

I bought from Willie B. P a t e  ~vhcn  he pays me, on 1 January ,  1920, the 
balalicc of purchase price, $6,500, hc now paying rrw $500 to bind said 
trade. J. H. PATE. 

Ti tnes s  : JOHX D. ROWEI,L. 

I t  appears f rom the pleadings that  the $6,500 stipulated ill the con- 
tract to be paid on 1 J a ~ i u a r y ,  1920, was not tendered until 6 January,  
1920. Bu t  i n  this connection i t  is  alleged that  on 6 October, 1919, after 
the esecution of the contract, and again later, the defendant orally 
agreed to extend the time of payment for a period of two vieelrs. 

Defendant moved for judgment on the pleadings. Motion overruled, 
and exception. 

Upon issues joined, the jury renderrd the following ~ e r d i c t  : 
"1. Was the plaintiff p r e ~ e a t e d  from paying the purchase money for 

the P a t e  land on 1 January ,  1920, by reason of the agreements and 
representations of the defendant, as alleged in the complaint ? Answer : 
'Yes.' 

"2. Wha t  damage, if any, is the plaintiff entitled to recover of the 
defendant for failure to convey said l and?  Answer : '$5013.' " 

Plaintiff tendered judgment for $500 on the .verdict, and for $500 
with interest from 6 October, 1919, to corer the initial payment on the 
contract, which was admitted i n  the pleadings to hare  heen made and 
not refunded. H i s  Honor declined to sign judgment tendered hy plain- 
tiff, and entered judgment on the verdict for  $500 and cosl s. 

Both plaintiff and defendant escepted, and appealed. 

I i c n n e t h  C .  R o y a l  for p l a i n t i f .  
L a n g s t o n ,  A l l e n  Le. T a y l o r  for d e f e n d a n t .  

STACY, J. Upon the entire record, considering the evidence, the 
charge of the court, and the rerdict, i t  is not sufficiently (clear for us to 
say ~vhether or not the partial payment of $300, made a t  the time of the 
esecntion of the contract, was considered and taken into account by the 
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jury in  answering the issue of damages. By reason of this uncertainty 
me have decided to send the case back for a new triql. 

I t  has been held with us in  a number of cases that  a verdict may be 
given significance and correctly interpreted by reference to the plead- 
ings, the evidence, and the charge of the court. Reynolds  v .  Express  Co., 
172 S. C., 487; B a n k  v. Wilson ,  168 K. C., 557, and S. v. X.zlrphy, 157 
N. C., 615. Thus i t  would appear t h a t  a new trial should be awarded 
when, upon a proper perusal and examination, the true intent and mean- 
ing of the verdict is found to be doubtful, uncertain, and ambiguous. 
Do~znel l  z.. Greensboro, 164 N .  C., 330. 

"The proper measure of damages for the breach by a rendor of his 
contract to sell real property is the difference between the contract 
price and the market value of the land a t  the time of the breach, 
plus any par t  of the purchase price which has been paid, with interest." 
Hale on Damages, p. 364; S i c h o l s  ?I. F~eeman,  33 K. C., 9 9 ;  L e R o y  v. 
Jucohsby, 136 K. C., 443; H o p k i n s  L'. Lee, 6 Wheat., 109. 

Defendant moved for judgment on the pleadings, which was orer- 
ruled; and this is the only point raised on his appeal. Defendant took 
the position that  the paper-writing above set out was an  option, and that  
the oral agreement to extend the time of payment for a period of t ~ o  
IT-eeks mas such a covenant as is required to be put i n  writing, under the 
statute of fraud. Holding, as we do, that  the instrument, which forms 
the basis of this action, is  a contract to convey land and not an  option, i t  
follows that  his Honor's ruling on defendant's motion was correct. " 

The agreement contains the necessary elements of an  esecutory con- 
tract, to wit : mutuality of obligation and remedy. Pollock 2%. Brook-  
over, 6 1,. R. A. (S. s.), 403; Davis  v. Xartin,  146 N. C., 251. -1s 
said in Davis's case: "There is  a decided distinction between an  o ~ t i o n  
to purchase, which may be exercised or not by the prospectire purchaser, 
and an  absolnte contract of sale, vherein one of the parties agrees to 
sell and the other to buy certain property, the sale to be completed 
~ i t h i n  an  agreed time. I n  the latter case the mere lapse of time with a 
contract unperformed does not entitle either party to refuse to complete 
it,  and, therefore, time is  not of the essence of the contract; but where 
the contract is merely a n  option, generally without consideration, of 
course time is of the essence." 

The true character of the instrument is manifest from its recital of 
$500 "to bind said trade," evidently meaning a par t  of the purchase 
money, as the $6,500 is called "the balance of purchase price." 

On  plaintiff's appeal, S e w  trial. 
On defendant's appeal, N o  error. 
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ALLEX, J., dissenting: X o  e r ror  i s  pointed out i n  t 1 1 ~  opinion of t h e  
Court ,  and  I see no uncertainty i n  tlie verdict. T h e  amcunt  of damages 
awarded by the  j u r y  is  easily mders tood  when considered i n  connection 
with t h e  evidence, a s  i t  appears  t h a t  t h e  coutract pr ice f o r  twenty-sere11 
acres of l and  was $7,000, and  the  o p i ~ ~ i o n e  of t h e  wit l~essrs  as  to  t h e  
~ a l u e  of the l and  a t  the t i m c  of the  breach ranged f ro 'n  $200 to $100 
per  acre. 

I th ink  i t  is clear t h a t  t h e  j u r y  co~rcluded t h a t  i t  woulcl be a f a i r  a n d  
just settlement f o r  tlie dcfcndnnt to  r e t u r ~ i  to the  plaintiff t h e  amount  
he had  paid, a n d  t h a t  this ought  to be a settlemelit of t l i ~  controrersy. 

W. ill. AT,LES r .  EESEHAS CAJIEROS. 

(Filed 23 hlarc.11, 1021. ) 

1. Wills-Interpretation-Intent-Residuary Clause--Presumptions. 
The purpose of a residuary ?lause in a will is to e~nlmrce hoth real 

and personal property not therein q~ecifically deribeil or bequeathed, m ~ d  
unless words a re  used to restrict its meaning. this interl~retntion will he 
adopted as  carrying out the inteilt of the testator. 

2. Same. 
A testator owniiig a large rut ;~te  in real ant1 l~ersolial propert!, after 

~naking derises and bequc+t\ thereof, :unl to 1)roride for ,111) orni\i;ion. 
with apparent particularity declared hic daughter the redduar) legatee, 
"to receive and take all. that <hall Ite omitted, or shall fall in and become 
mine, either in law or equity, and that  she sllirll be pait1 her full child'? 
part on the division of my personal ~) ro l~er ty ,  without dt4uction for any 
adrances, as  she llac nretletl 11o11e anti rereireti nothinr: I~eyond nllat .he 
deserved." etc . Hcld .  it lot of ltr~ld not \pe~i f iu~l ly  tleri.etl comes within 
the termc of the residuary clause. and eridencetl the testator's intent from 
the language ernl~loj ed ac \\ell a i  from the l ) resum~~tion of law. that a i  to 
the land specified he sliould uot (lit, intesttlte. :ind that the clnuchter 
should not be call;tlged with anx :rtlv;rncements n l ~ a t w e r t  r 

3. Same-Devise-Bequest-Realty-Personalty. 
The ae~iernl rule of interl)ret:rtion of a residuary c1;luse in ;I will is that 

the ~vord "le~acy" may inclutle "devise" and "legatee." i~ "dcvisce" :i],ply- 
ing to both the testtrtor's realty ant1 11ersoilalty when from the writing 
of the will the testator's intent SO a1q)e:tr~. 

APPEAL by plaintiff f rom I<\lcrr. , T ,  a t  Xovmlber  'I'erm, 1920, of 
WAKE. 

T h i s  is  a civil action, 1)roupllt by plaintiff,  W. M. All le~ i ,  against 
defendant, R e n ~ r r l l a ~ l  Cnnicro~i ,  f o r  t h r  specific p w f o r m a l ~ c e  of n ~ v r i t t n l  
contract,  w l ~ c r ~ b y  Mr .  Cnnirroll ngrcctl to  scll to W. 31. Alllcn, nntl said 
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Allen agreed to buy from him a house and lot in Raleigh, X. C., on 
Eas t  Jones Street, a t  the price of %9,000 in cash. The  t i e f edan t  
Cameron in apt  time tendered the deed from him and his wife to said 
,Illen, and demanded the payment of the sale price of $8,000. Mr. 
Allen made no ohjectiou to the form of the deed, or  that  the property 
~ v a s  ]lot free from encumbrance, hut refused to accept the deed, or to 
pay the sale price, solely 011 the groulid that  item 16 of the n-ill of 
Mr.  Pau l  C. Cameron did not pass said house and lot to his daughter, 
Mildred Cameron, 11-110 devised the same to defendant, Bennehan Cam- 
eron, and hence that  the defendant, Belinelian Cameron, did not have 
and r o d d  not convey a good title to said house and lot, the said ,111~11 
contending that  the ~vords "residuary legatee" in item 16 passed undis- 
posed of personal property alone, but did not pass undisposed of real 
estate; TI-liile the defendant Cameron claimed that item 16 pasqed undis- 
posed of real estate also, including the house and lot i n  question. The 
house and lot was owned by Pau l  C. Cameron at the time of his death, 
but is not specifically mentioned in his  ill, and there is no other residu- 
ary  clause in  the TT-ill, escept item 16. Mr. Pau l  C. Cameron wrote his 
on7n will. 

I tem 16 of the will of Pau l  C. Cameroli is  as follo.rc-s : 
"Iten1 16. And to proride for ally omission I name and declare my 

daughter. Mildred Cameron, the residuary legatee, to receive and take 
all that shall be omitted, or that  shall fall in and become mine, either 
in lan. or equity, and tliat she shall be paid her full child's part on the 
dirisioli of my personal property, without any deduction for any ad- 
mnces. as she has needed none and received nothing beyond what she 
deserved for her care of her parents, and as a member of my family." 

The court below rendered judgment in favor of the defendant, and 
held tliat item 16 of the will of Pau l  C. Cameron did pass the house and 
lot to Xildred Cameron, and that her will devised the same to the 
defendant Bennelian Cameron, and, therefore, that  he  x i s  the o w w r  in  
fee simple of the same, and that upon his tendering to the plaintiff a 
deed in snfficie~~t form to pass titlc in fee to the l i o u s ~  and lot free from 
encmnbra~ices, the plaintiff sliould accept the same and pay the sale 
price of $8,000 over to the d e f e n d a ~ ~ t .  

The plaintiff escepted alld appealed, and filed six exceptions and 
a~s ignments  of error, set out in the record. All l  of plaintiff's esceptions 
and ascignlnents of error are based upon liis contention that  the court 
erred in holding that  item 1 6  of the will of Pau l  C. Cameron operated 
to make liis claughter, Mildred Cameron, his residuary devisee as well as 
residuary legatee, and that  the house and lot passed to her, i t  being 
conceded that  if she acquired the title to the house and lot, i t  passed by 
her will to the defendant, and that he is now the owner in fee of the 
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same, and tha t  the deed already tendered by h im is  fully sufficient to 
convey the honse and lot to plaintiff in fee. Therefore, a11 of plaintiff's 
esccptions and assignments of error d l  be considered together. 

The  only qnestion is as to ~vhether item 1 6  of the v i l l  of P a u l  C. 
Panleron passed to his daughter, Nildred C'ameron, the undisposed of 
real property as well as the undisposed of personal propwty. 

T~LI~EK,  J., after stating tllrl case: q T e  h a r e  no doubt ar  to ~ r h a t  
Mr.  Cameron msant by the language tmployed in  the r d n a r y  clause 
of his will. I t  is clear from tlle preamble, or introductory clause, that  
he intended to dispose of all that  hc owned or possessd, a d  ]lot die 
intestate as to ally par t  of his  large estate. EIe disposed of tlle larger 
par t  of i t  with great care antl particularity. and when he came to the 
final clauses, thinking that he may have inadrertently overlooked some 
par t  of it, lie inscrted the residuary clanscl to provide for any slicll 
omission on his part. Thir  is g e ~ ~ e r a l l g  tlw intention of a testator i n  
maliing such a prorisiou, and is the peculiar office of a residuary clause. 
I t  will embrace anythiug not before tlisposed of in the ~vil l ,  both real 
antl personal property, unless tlierc. are words used to restrict its n1ca11- 
ing. Perusing the entire ~ v i l l  of Mr.  Cameron, and coml aring all of i ts  
parts  n i t h  each other, ~ v e  arc  led to the conclnsion that  he has espressed 
his intention tlirougllout with rn~usnal  clearness ant1 precision n it11 the 
clear undrrstanding of the other parts  of his will, in 1v111ch h e  provides 
for all thosc wlioni he regarded as the propcr ohject. of his bounty and 
solicitiltle, lic then takes precaution against ttir contingency of anything 
being left out, nhich  shon-s additionally th:lt hc in t c~ idc l  to ciiq~ose of 
crerythilig he had, and this also is according to the l ~ r c ~ n m p t i o n  of fact 
which the Ian. raiscs, for ( '11 ic f  . T u a f i c ~  R u f f i n  said, i n  R i ' e r e s  c. R ~ e v e s ,  
16 N. C., 386:  "It is to l,r rclilcmhererl that (>very testator is presumed 
not to intend to die illtestate, as to :my part  of his cstate; and, therefore, 
that  a residuary clause is alnaya, uu1r.c caprcs ly  restrained, held to 
pass ~ v h a t e w r  is not other~vise tlisposcd of. I f  t h e r ~  ~ r a s  nothing par- 
ticular, therefore, in thi.: n i l l ,  there could be 110 q11cstion.)' SPP. alw, 
P o ~ r ~ l l  1 % .  ST7oor?cocX., 149 S. C.. 2 3 3 :  A l r r s f i n  2 . .  - L ~ r s f i n ,  160 K. C., D G 7 ;  
H O V I P S  7.. X i f t h e l l ,  6 S. C.. 229; TT'il?/nmo 7 % .  X c C ' o n z h ,  18 N. C., -1-50; 
Pcrqc, I ? .  F o l c s f ,  S9 S. C., 447'; Foil 1 % .  S r l ~  ( o ~ i l c ,  13q S. C., 11:: J o n ( s  
2'. J I ! y a f t ,  133 S.  C.. 225; l - m - r i s  I * .  D t r r f c y .  168 1. C.,  325. C:l,cs in 
other jilrivlictioll~ :ITS to t h ~  lilw eff(wt. TT7i1bo~~ 7 % .  TT7ilsoi,. 261 Ill. ,  
174; R l m c l l  1 % .  E l / l c ~ i .  13 MP., 193;  Btrcon 1 % .  I~':cr~i,~r. 33 Tcrnloilt. 243; 
l - o p p  1%. X. R.. 149 Ga., 339. .Jlc\iilr iqfor, l  ill l311r11~11 1%. C'cli~lood, 
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Execu tor  of X a n d e v i l l e ,  2 Howard (U.  S.) ,  560, 578 (11 L. Ed., 378, 
383), considered a case r e ry  much like ours and thus said, after referring 
to certain legal principles and to the testator's intention, as  disclosed by 
his will, when read in  the light of these principles. There can, we think, 
be no doubt that  the testator intended by his will to dispose of the whole 
of his estate, real and personal. The  introductory words to his will 
already cited show such a n  intention in  a clear and explicit manner. 
He, therefore, looks to the disposal of all the estate he shall die possessed 
of. I t  is said that, admitting such to be his intention, the testator has 
not carried i t  into effect; because the residuary clause declares John  
T e s t  his "residuary legatee" only, and not his residuary devisee also; 
and that  we are to interpret the vords  of the will according to their 
legal import as confined altogether to the residue of the personal estate. 
((This is, in our judgment, a rery  narrow and technical interpretation 
of the words of the will. The  language used by the testator shows him 
to have been an  unskilled man, and not versed in  legal phraseology. 
The cardinal rule in the interpretation of wills is that  the language is 
to be interpreted in  subordination to the intention of the testator, and 
i t  is not to control that  intention, ~vlien it is clear and determinate. 
Thus, for example, the word 'legacy7 may be construed to apply to real 
estate where the context of the will shows such to be the intention of 
the testator." H e  then cites some of the English cases. H o p e  v. T a y l o r  
( 1  Burr.  Rep., 269), where the word "legacy7' ~ i - a s  held to include lands, 
from the intention of the testator deduced from the context of his will; 
and Hardacre  v. H a s h  ( 5  Term Report, 716), where a like doctrine was 
announced upon similar facts; Doe ,  d e m ,  To f i e ld  v. Tofield (11 East.,  
246), and P i t m a n  v .  S t evens  ( 1 5  East., SO;), were to the same effect. H e  
treats the law as settled upon this point. The  above English decisions 
h a ~ e  been followed by the courts of this country, and especially by this 
Court. T e  may, therefore, take the general rule to be unquestioned, 
that  where i t  appears to be the intention of the testator, the word 
"legacf' may include "derise," and "legatee" a "derisee," so that  a 
'(residuary legatee" would take land as ~vel l  as personalty. I n  the fol- 
lowing cases the word residuary legatee v a s  used by the testator, and 
held by the Court to hare  the same meaning as if they had been "residu- 
ary  legatee and devisee." E r a n s  c. C'rosl~ie,  1 5  Sim., 600; 60 Eng. Rep., 
753;  E b t a f e  o f  Henderson ,  161 Cal., 354: D a n n  c. Canfie ld ,  197 Mass., 
591; D a y  c. Dareron ,  12 Sim., 200 (59 Eng.  Rep., 1108) ; V i l d s  c. 
Davies,  1 Smale h- Giffard, 475 (6.5 Eng.  Repr. Rep., 208) ; Laing  v .  
Barbour ,  119 Nass., 523; Singlr ton 2 . .  Tonzl inson,  3 Appeal Cases, 404. 
So it is seen that  the current of authority is decidedly in  one and the 
same direction. But the language of the residuary clause is itself suffi- 
cient to show the intention of the testator. H e  first declares that  he 
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wislies "to provide for any  omission," and therefore appoints his  daugh- 
ter, Mildred Cameron, his "residuary legatec3"-"to recelre and take all 
that sliall be omitted or that  sliall fall i n  (or lapse) a d  become mine." 
ZJowhcrr does lie restrict this gift to personal property, 11nt uses general 
vorde, such as ''aii;v" and "all," nliich itlcludetl his prt2perty of every 
lriiicl 11ot expressly gircn to another, or nhic~h reverts to liirn by reason 
of a lapse 011 account of tllc cleat11 of any bwleficiary dur  ng his lifetime. 
He could not have writtell a lilore i i lc lus i~e  or compr&ei~sire clause. 
The snhsequent reference to her cliild's part in the clivi,iioli of the per- 
so11:rlty (already provided for)  was i~~se r t e t l  it1 order to make it clear 
that 11e ii~tcilded that  the dangliter should bc. treated xiit11 special f a ~ o r ,  
a i d  that  tlierc should be no deduction from lier child's ellare in tlie 
persoi~alty w1it11 the d i ~  ision of i t  n-as made as before directed, O I L  

account of any advancement he had made to lier. T l i ~  latter part  of 
tlic clause was not intended to limit the words of the first part  by con- 
fitiil~g the latter to personalty alone, hut was i~iserted there for a very 
t l i ffcre~~t purpose. H e  assigns the reason for thus favoring his  daughter. 
n l~icl l  is, that 110 real advaiiceme~its had heen nmcl~,  "as she had ~leeded 
i~ouc,  autl liad rec.eivcd iiothing beyond that she deservcd for her care 
of her parents a t ~ d  as a Inernher of my  (his)  family." There can be no 
doubt as to tlie true constrwtion of Nr. Cameron's will, if there was 
room for it. TT'licrr the nleanirig is p1ai11, or without any ambiguity, 
no colistruction is required, but we simply enforce the i~lterltion as i t  is 
clcarly expressed, and for this reasoil further d i scu~s io~ i  T\ oultl be uscless, 
and we ~ o u l d  end it here but for  tlie fact that this Court has once passed 
upon this \\-ill some years ago, ill c011strni11.g ailother  lau use of it, a t ~ d  ill 
tlie opiiiioii of tlw C'ourt rrfcreiicc also n a s  made to this residnary 
clausc, nhich  is pc,rtiiiei~t to this case aud d13serrrs some attention from 
ns. The  Conrt there said:  " I t  is  a presuml~tion of fact that  every rnan 
that makes a will intciids to dispose of all of his estate. H I U P  1 ' .  R i f f e r ,  
116 N. C., 580; J o ~ ~ r s  1 % .  Prrrjj,  38 hi. C'., 200. This prcsumptiol~ may 
1w rehnttcd, hut it stands until it  is relnltted. I t  is therefore presumed 
that X r .  C a r n ~ r o n  did not i ~ ~ t e l i d  to die intestate as to this large body of 
l a d ,  arno~ultiiig to some 800 acres. And, besides this presumptioil the 
law niakes, n e  have other cvidel~ce in tlic r i l l  tending to show that  he  
did not inteiid to die intestate as to any part  of his rstate W e  find that 
i n  t l i ~  sistcenth itein of his  will he  says: ',Iild to provide for any 
omissioiis, I liamc my daughter, Mildred, thc. residuary lsgatce,' 11ut elie 
is to h a w  her full share, and i ~ o t  to accouiit for anytlling die may receive 
nndcr this l ' e ~ i d ~ ~ r y  clause." T h e  sixtcei~th clause is the one ilow ur~dcr  
co~lsideratioii. I t  appears from the ahow excerpt from tllc opiiiion of 
the Court in the case that  our bretllren of that  day regarded clause 
sixtccn as refer r i t~g  to both realty and prrsoi~alty. They were consider- 
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ing whether  a t ract  of l and  containing about 800 acres h a d  been suffi- 
ciently described to pass to t h e  defendant under  the  mill, bu t  t h e  Cour t  
lvas unanimous i n  the  opinion t h a t  M r .  Cameron did not d ie  intestate  as  
to a n y  of his  property, but  t h a t  i t  all, real ty  and  personalty, had  passed 
either under  specific devises and  bequests, and  if not, then under  the  
residuary clause. B u t  we do not agree to the  suggestion i n  that  opinion 
tha t  the  reference a t  t h e  close of t h e  quotation referred "to any th ing  
she r e c e i ~ e d  under  the  residuary clause," but solely to  money or property 
g i ren  to her  i n  the  testator's l ifetime, which, but  f o r  h i s  explicit direc- 
tion i n  t h e  residuary clause, might  be taken and charged against her  
a s  a d ~ a n c c m c n t s ,  

O u r  conclusion is tha t  upon t h e  facts  s t a t ~ d  i n  the  record this prop- 
e r ty  passed to Mildred Cameron by her  father 's will, and, by her   ill, 
it  passed to the  defendant, and  tha t  the  la t ter  is  now the  owner t h e r ~ o f ,  
and  can  c o n w y  a good and  indefeasible tit le thereto to  the  plaintiff by 
the deed which the  court h a s  required h i m  to execute. 

There  is  no error ,  and TIT affirm the  judgment. 
-1ffirmed. 

J IAGGIE E. BURCH, ADMIXISTRATOR, v. J. D. BUSH $ COMPAST: 

(Filed 23 JLarch, 1921.) 

1. Contracts-Death of Party-Survival of Action-Executors and Ad- 
ministrators. 

Ordinarily a contract made by a person who has since died without 
l~erforming his obligations thereunder is binding ul~on his executors and 
adnnnistrators. TT ith exception only when from the nature of the contract 
it required his l~ersonal performance. or from its terms it  is ascertained 
that  such was the intention of the parties. 

2. Same-Timber-Lumber. 
A contract to cut standing timber and manufacture it into lumher. 

acrordiii:: to specifications set out in the written aqreement, is not aloue 
such an one as  to require the personal performance of the party obligated, 
and an action thereon survives against his executor5 and aclministr:~tors, 
who must either have it  performed or remain liable in clamages for its 
breach. 

3. Same-Breach-Performance Prevented-Quantum Meruit. 
Where the death of a party to a contract does not relieve his estate 

from l iab i l i t~  thereunder, and the other party abandons his contract or 
will not permit the personal representatives to proceed, it  will relieve the 
personal representatives from this obligation. and permit them to recover 
as  upon a quantum meruit, for the work done or services rendered under 
the contract by their intestate in his lifetime. 
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-1. Contracts-Breach-Death of Party-Payments-Mistake--Damages- 
Counterclaim. 

Where, under a coutract to cut and manufacture lumber, there is a 
prorision for the owner to make partial pagments as the n orlr ljrogressps. 
which has been terminated by the death of the other party, it is competent 
for the survi~inq party to show that he has made the partial l~ayments in 
escess of those requiied I I ~  his contract through his mistake or inisaypre- 
heniion, as a counterclaim in an action tl~ereon by thc~ per.;on:ll lcpre- 
sentatives of the deceased party. S i ~ n m s  2.. Vick, 161 N. C., 78 ;  Worth 
T. Stetcart, 122 N. C., 2%. cited and tll~yrowd. 

APPEAL by defendant from A-err, J., at  August Term, 1910, of 
FRASKLIS. 

Civil action, brought to recover moilers alleged to have been withheld 
on a logging and sa~vmilling contract. 

On  16 December, 1913, plaintiff's intestate entered into a written 
contract r i t h  the clcfendant n.lwrehv he undwtool; to cut a certain tract 
of stailding timber and manufacture the same illto lumber as per specifi- 
cations 'set out i n  tlle written agreeinerit--the no rk  to be completed 
withill eighteen montlw. I t  n a s  stipulated in  the contract that the 
cutting and sawing of said tiniber nab to bc. paid for acr the work pro- 
gressed, settlements to be made erery tn-o weeks; and the defendant was 
given the riglit to reserve and h ~ l d  hack 10 per cent of {he  amount due 
on the lmnber delivered as a guarantee for tlle satisfactory fulfillment of 
the oontract. 

111 August, 1916, plaintiff's intestate was accidentallv killed a t  his 
sawmill while engaged in carrying out his contract with the defendant. 
Plaintiff alleges that a t  tlie time of the cleat11 of the intestate, the defend- 
ant  had in  its hands tlie sum of $145.82 as moneys resel-red on lumber 
manufactured and delirered up to that date. The  defelidant answered 
and alleged that  upon a proper nrcounting betweell the parties, 1111 to 
the date of the drat11 of plnintiff's illtestate, i t  ~ r o n l d  appear that the 
defendant had made orerpaymeilts to tlle amount of $29.2.19, and asked 
for a n  affirmative judgment agaii~st  plaintiif for this silrii. Later the 
,lrfendant filed ail anicwdecl a n w c r ,  ant1 set up by way of further defense 
and counterclaim that  the defriidant liad suffered damages in  the sum 
of $1,116.77 as tlie difference between the ccontract price and v h a t  i t  
cost the defe~ldant ovw and ahorc that p r i w  to ha re  tllc remainder of 
tlic timbcr c ~ t  ancl rnanllfacturcvl into lnrnher. 

His  Honor, being of opinion that  the contract was peisonal to plain- 
tiff's intestate, and that his death rd icr rd  his reprcs~wtatires from 
C ~ l ~ ~ l i e r  fl~lfillment, :1nd also being of ol)i~iion that  the foi tilightly settle- 
liicnts \ \  ere 11i11ding b c t ~ v ~ ~ ~ i  the parties, cscludctl el idtnce ~vhicli the 
clefcutlal~t l ~ r o p o w l  to offrr on its countcrclaiilis a d  dirvcted a verdict 
ill fa \  or of the plail~tiff. Defnitlaiit excepted and appealed. 
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Wil l i am  IT. and Thonzas W. Ruf f in  for p la in t i f .  
WJ7is Smith for clrf e ~ l c i 1 2 f .  

STACY, J. T e  thinli his Honor erred in holding, as a matter of law, 
that the contract in question WIS personal, and that further performance 
was not required aften the death of plaintiff's intestate. 

The general rule is that contracts bind the executor or administrator, 
though not named therein, and that death does not ab3olre a man from 
his engagen~ents. There is a n  exception, however, to this general nde,  
equally vell  established, that i n  contracts requiring the continued exist- 
ence of a giren person or thing, a condition is implied that  the impossi- 
bility of fulfillment, arising out of the death of the person or destruction 
of the thing, shall excuse the performance. Stagg v. Land Co., 171 
S. C., 583; Yerr ington  v. Green, 7 R. I., 589; ,lIendenhall v. Davis, 2 1  
L. R. A. (3. S.),  914, and note. 

The line of demarcation bet~veen a personal contract, which is termi- 
nated by death, and one vhich the personal representatives of the 
deceased are required to fulfill is not rery  clearly defined. The reasons 
for this become ob3-ious and apparent upon a moment's reflection. Two 
elements ~vhich enter into the making of a contract, namely, the intention 
and understanding of the parties, are not subject to any fixed standard 
of "~veights and measures." They are invisible and intangible things, 
rariable with time and place, and undeterminable by any constant or set 
formula. Hence, no hard and fast rule can be established for their 
ascertainment. To be sure, i n  the broad outlines, certain contracts are 
not difficult of classification. Those of a strictly personal nature, 
inrolring particular personal skill or taste, such as a contract of an  
author to ~vr i t e  a book, an  artist to paint a picture, a sculptor to carre 
a piece of statuary, a singer to gire n concert, and a promise to marry, 
are personal contracts and die with the person. Death makes the per- 
formance of such contracts impossible; and, indeed, remores the main 
object and inducement for the agreement. Executors and administra- 
tors are unable to perform such contracts, and the estate of the deceased 
cannot be held liable in  damages by reason of the failure to complete 
them. Ordinarily, coiltracts not falling under this exception come 
under the general rule, and death does not excuse performance. 1 3  
C. J., 643, et seq. 

"The true question is whether the contract, properly construed, re- 
quires a continuance of the promised action beyond the lifetime of the 
promisor. I t  is the same question, and is to be answered in  the same 
way, as if the promisor himself were alive for purposes of being sued, 
but dead for the purposes of performance." Brummond v. Crane, 159 
Mass., 577. 
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On the other ha~ ld ,  the parties, hp elpre>s terms, may esclutle ~ b s t i -  
tuted performallce. But tlierc is a t~riliglit zorlc ill wh ch. by reawn of 
the ambiguity of some co~ltracts, tlw i ~ l t e ~ ~ t i o n  of tlw parties niuqt Iwonle 
the determining factor. ?'he facts and circllnlstalices of each particiilar 
case should lw t a k m  into c~ol~sideration in  deterniini~lg ,vl i~ther t h t~  con- 
tract is purely personal in its nature, and therefore terminatPil 1)r d ~ a t l l ,  
or onr which tlie l~er3oiial representatires can complete as -\\ell 2 ~ s  the 
deccascd could l i a ~  e doll? liatl he lirrtl. Als  said ill S d ~ r  1 % .  ( r t  u j j ,  86 
S. C., .566: "Tlle general rule ullcpestionably is tliat the persoxtl 
r rpresm~ta t i~e: ,  of a party are hoi111tl to perfom1 all of liis coiiiracts, 
~ h e t h e r  specifically named ill tlwm o~ not, or else makc c.ompcl~sation 
for their nonl)crforniance out of his cstatl2. But  to this t h ~ ~  i i  the 
esccption, as ve11 estahlishecl as the rule itkclf, of all s 1c11 ro l l t r am as  
require something to be done 11. tlic party l~imstlf  i n  p tno i l . "  

,~ssnming s i ~ c h  to be tlie lax, nhetlier n given case falls in~c!er tlic 
gc~leral rule or the csception 11111st depend npoll the ~n ten t io l~  of thc. 
parties; for, a t  last, it  is in every caw purely a qucstior of their under- 
standiug and agreement. S f ~ a m  boat i ' o .  r .  7'1.arlspol f u t i o n  C'o., 166 
S. C'., 582; R. R. 1 % .  R. R., 147 X. C'., 368. 

Viex-ing the contract be twen  the parties liere presented in light of 
the foregoillp prii~ciplcs, we see nothing which would take it out of the 
general rule. I t s  terms are culear and unambiguous. I t  may 1)c per- 
formed by the administrator, or he niap secure others to do it,  a. ncll  as  
the deceased could h a w  dolle had he not bemi killed. The partic. haye 
agreed uwo~ldit ionally,  and this is the law of contr,zcts ~olnl l tnr i ly  
assumed. C ' l a ~ c y  1.. Ol3er1na11, IS  AT. P., 402. 

Of course, where the personal r~prcwnta t ivcs  of a cltwasccl arc able 
to do so, and, in good faith, offer to cornpletc~ the contract, slid tlie other 
party refuses to accept s~icli offer mid declines to permit tlle p e r ~ o ~ i a l  
reprcsentat i~ es to procced, such n o d d  rcl i t~re tlieni from further pcr- 
formalice. They nould be entitled, then, to all accc,untilig, and to 
recorer as upon a q u a n t u m  m e r u i t .  11'hiflo(~lz P. L u m b w  C'o., 145 S. C'., 
180;  -\-avigafioll C'o. c. IT'ilco.~, 52 S, C., 461, and R u f t ~ c i n  I-. Hairrl, 73 
S. C., 283. Again, the s u r ~ i ~ i ~ l g  party may abandon the contract and 
thus forfeit his right to call up011 the personal represcwtatires of thc 
other party to continue with tlle agreement. I n  such case he  col~ld 11ot 
hold the estate liable for damages occasioned by his own effort to fillfill 
tlle contract. ITaru-ood 1 % .  S h o c ,  141 S. C., 161 ;  H a r r i s  I > .  IT7riy1tf, 118 
N. C., 422. 

The  record discloses no e~idelicc, as offered by the defendant, tendi~ig  
to support its first cou~lterclaim relating to alleged orerl)aymrwt~. 111  

the absence of any evidence to snpport an  allegation, the court no~l l t l  be 
justified in giving a peremptory instructiou. But  such critlelice, if 
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any,  n-e think, would be competent to show payments  made  under  a 
misapprehension, o r  mistake of fact ,  following the  doctrine announced 
i n  Simms c. Vick, 151 N. C., 75, and  17'orth zl. Stewart, 122 S. C., 258. 

W i t h  t h e  case going back f o r  a new tr ia l ,  we re f ra in  f r o m  fur ther  
comment, a s  we do not care to  prejudice t h e  r ights  of the  parties p r io r  
to  a development of all  t h e  evidence. 

Rew trial.  

J. W. IVATTS v. LESOIR ASD BLOWISG ROCK TURSPIKE COJIPANY. 

(Filed 2: March. 19.1. I 

1. Constitutional Law-Statutes-fiivate Acts- Corporations- Amend- 
ments-Turnpikes-Roads and Highwaxs-Counties-Leases. 

A turnpike company having llowers under its charter. and also under 
a sllecial act of the Legislature, acquired fro111 the county commissioners 
a lease for fifty years to a certain length of a l~u l~ l ic  road. to be used as  
;I l ~ r t  of its turnpike road. with the right to 1)l;lce one or more toll gates 
thereon. before the recent adol)tion of the amendments to our State 
Constitution, and improved the same Ilg the es~~encliture of large sums of 
monep: H c l d ,  an act of the Legislature, 1)aysetl since the adol~tion of 
the constitutional nmendmellt, t h t ~ t  11rc1hil)ited the turnl~ike corllorntion 
from continuing the existence of :I toll gate a t  or near a certain terminus 
of its road, necessary to the full ei~jc~ymrnt uf the returns therefrom. and 
l~errnitting a part thereof to be n s ~ l  toll free, is inr:~licl under Art. Y I I I ,  
sec. 1. of the Constitution a s  a~nencletl. which requires that the Geileral 
Aswnibly shall proricle by genernl laws for amentliiic, erc.. rharters of all 
corl~or;~tions. exl~ressly stating turnl~ilte con~l~anies, iutl escl~ldiilg them 
from the escelrtions to the general law. 

2. Same--Vested Rights. 
The recent amendment to our Coi~stitution, by substituting :l new sertion 

for Ark TIII, see. 1, prohibiting the Legislature, with certain exceptions, 
from creating or amending the charters of coryorations. Iiy sl~ecial act, 
but requiring this to be done under a general law. renders inralitl a 
later special act of the Legislature, attempting to amend the ct~itrter of 
t~ turul~ike corporation, affecting rights theretofore ticquirctl. and a l ~ o  
iicquired under special statutes, ellacted 1)efor.e the adol)tion of the con- 
stitutional amendments. 

3. Same--Tolls. 
Where a turnpike corporation has acquired certain rights under statute 

authorizing a lease of a public road from a county, and has espeiided 
thereunder for improvements thereon large sums of money. a subsequent 
:~~nendatory act which, by restricting the 1)luciiig of a toll gate at  a 
certain place, deprires the company of its right to collect a subst:intial 
11art of its revenue from the road, impairs a i ~ d  destroys a rested prol~erty 
right, and is unconstitutional and invalid. 
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4. Same-Eminent Domain. 
A stxtutory ~ I ~ C I ~ ~ ~ I I I ~ J I I ~  to :t foriner statute. wllich destroys ant1 sellai1)lg 

impairs rcstctl property rights actlnired u11t1er the former statute, or 
whic.ll atteinpt.: to tramfor t l~em either to the public, or other. rsvept 
under the princ.il)les of emi~lent donlain. and ulwu conilwnsi~tio~l dnlv 
made, is unconstitutio~~al and inralid. 

5. Same-Regulation of Tolls. 
n'licre a t11r11pilic conlgiany ha, dedicated its property to a public u-e. 

the ~?rinciple\ n p ~ l y i n c  to cj~ictsi-public cvrporations iu relation to the 
regulation of r;iteq of tolls tl~rough properly constituted agencies geliernllg 
alqlg. 

CIVIJ~ ACTIOA,  l i rard by agreement of parties, before I$a~cling, J., a t  
Mario11 S. C., Septenihcr, 1920. 

r 3 l l i c  actioll is  i ~ ~ s t i t u t e t i  I)y plirllltifk, :I taxpayer, citizen, and  resident 
of Caldwell County, living on  t h e  lint of tlie defendant 's road r i t h i n  
the  prescribed limits, and  necessarily p:lying toll f o r  t r a r e l  thereon, i n  
behalf of himself and  al l  others  i n  like case, and  also a stocliholder of 
defendant  company,  to compel defendant, ail incorporated turnpilie 
c o n q ~ ~ ~ y ,  f r o m  i i i a i~ i ta in ing  toll gatt s, a n d  e~ i forc ing  he  collectioi~ of 
toll on  tlint port ion of t h e  road f r o m  Lei~oi r ,  S. C., eight iniles out 
towards and  beyond tlic t o w l  of Patterbon, N. C.  

O n  t h e  plcadinps, affidavits, a n d  el itlence offered tlie court finds tlie 
fact5 and  entered jndgni r~ i t  t l r ~ i n g  rciicf i n  terms as  j'ollon-r : 

"This  cause coming on to he lienrd bcfore m e  a t  c h a n ~ b e r s  i n  1\Iarion, 
N o r t h  Carol ina,  hg  agreement of t h e  part ies  plaintiff aiitl defeildant, and  
being heard  upon  tlie plcadiiigs, exliibits, n i ~ d  xffidaritj  offcreil as  eTi- 
clcnce i n  tlie case, mid at l i l i iss io~~s nintle 1)y rouliwl a t  the arguillent, the  
court finds t h e  follon ing  facts  : 

"1. T h a t  i n  t h e  year  1903 the  General ,Issembly of Sort11 Carol ina 
passed nn act  autliorizing tlie boartl of county co~ll i i i iss io~i t~rs  of Caldn ell 
C o ~ u i t y  to  leaw, o r  other\\  ise contract aucl d i s p o s ~  of, to a n y  tu rnp ike  
company or  person, a stretch of road six and  one-half t11 s e w n  miles i n  
length, a n d  1c:~cling froni  Lcuoir  to  tllr  fo rd  of t h e  Yaclkin River  a t  t h e  
old Bapt i s t  a n d  A d ~ m l t  cllurclles, refereiicc> to said act is 1lerel)- had,  
see chapter  473 of Pnhl ic  La\\ - of 1903. 

"2. T h a t  011 6 S e p t c m h  r, 1901, t l ~ c  board of county corimiissioliers 
of C'aldvell County,  u n d t ~  n11t1 b r i r t n e  of au thor i ty  contailietl i n  tlie 
ac t  referred to, lensed t o  the  Lcnoir and  B l o n i n g  Rock T n r i ~ p i k e  C'om- 
pany,  a corpor:rtion uhic.11 hail been cliartcrctl and  orgn~lizetl  lllitlcr tlie 
laws of S o r t h  Carolinn, the  said stretch of roatl mentioned i n  fiiiding of 
fact  K O .  1, f o r  tlie t e rm of fiftj- gears. n certifietl copy cf lease so made  
to said tu rnp ike  c o i n p a ~ ~ y  is  on  file i11 the  papers  i n  th i s  case, nntl refer- 
ence to  the  sumc is  11creby l ~ n d  as  a p i r t  of this  findiiig of fact.  
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"3. That under said lease said turnpike company immediately took 
possession of said road, which was then in bad condition, and at  once 
began to inlprore and repair it, such repairs consisting in  laying down 
of macadam on and along the said road, cutting down the grade, and, 
where it became necessary by changing the location of the road for a 
considerable distance, that is to say: built on a new and better grade from 
the foot of Tarrier 's  Gap on the south side of the foot of said gap to 
the north side, a new road for some distance entailing the expenditure 
of a large sum of money extending over a period from the date of the 
lease up to the present time, which would not be less than from $40,000 
to $50,000, so expended. 

"4. That after said Lenoir and Blowing Rock Turnpike Company 
took over the said stretch of road, it maintained a toll gate over the 
same, and has continued to do so up to the present time, collecting such 
tolls as it was authorized to collect from subjects of toll passing over 
said road. 

" 5 .  That during the year 1911 the General Assembly of North Caro- 
lina amended the act of 1903, before referred to, by permitting the said 
company to maintain one or more toll gates, and the right to declare 
diridends, repealing that portion of the act restricting the location of a 
toll gate and fixing the tolls over said road. 

"6. That on 28 January, 1911, the General Assembly of Xorth Caro- 
lina passed an act ratifying, confirming, and approving the charter of 
the Lenoir and Blowing Rock Turnpike Company, and all proceedings 
and acts thereunder, and in  pursuance thereof made all such acts valid. 
Reference is hereby made to said act, chapter 62, Public-Local Laws 
1911. 

"7.  That the General Assembly of Sort11 C'arolina, at its special 
session in A u g ~ s t ,  1920, passed the follon-ing act : 

" 'H. B. 466, S. B. 362, An act to amend chapter 62, Public-Local 
Lax-a, session one thousand nine hundred and eleven. The General 
Assembly of Korth Carolina do enact : 

r i  iq L E C T I O S  1. That chapter 62, Public-Local Laws of S o r t h  Carolina, 
session one thousand nine hundred and eleven, be amended by adding at 
the end of section three of said chapter the following: "The said com- 
pany shall not be allowed to maintain any toll gates thereon nearer than 
eight miles from the corporate limits of the t o ~ m  of Lenoir, nor shall it 
increase its tolls over those charged at present." 

'''SEC. 2. That this act shall be in  force from and after its ratifi- 
cation. 

" ' I n  the General Assembly read three times, and ratified this 26 
-4ugnst, 1020.' 
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"8. That  the charter of the Lenoir and Blowing Rock Turnpike Com- 
pany provides, among other things, that  tlie company has the right to 
maintain two or more toll gates, at desirable points, between Lenoir and 
Blowing Rock, S. C., and by the amcndmc~lit hcforc referrcd to, said 
act of 1903, one or more toll gates is nlloned to he maintained by said 
compaliy over the stretch of road from Lenoir to the ford of the Yadkin 
River at tlie Baptist and Aldrr~ll t  ch~irclieq. 

"9. Tha t  the amount of tolls nhich  are taken ill from subjects of toll 
passing over this stretch of road from Lmoir  to the ford of the Yadkin 
River a t  the Baptist ant1 Altlrent chllrclies amoinlts am~ua l ly  to a large 
suln, n-hicli, togcthcr o-ith toll defcntiant \iould be unable to collect on 
through t r a w l  from Lenoir to Elon-ing Rock, and from Bloning Eock to  
Lenoir, if its toll gate he n l o ~ e d  a s  rtx!nircd by the act (of ,lugnst, 1920, 
would entail a loss 11pon the defclida~it ill tolls of approximately $1,000 
to $5,000 per annuni. 

"10. A\nd that to n i a i n t a i ~ ~  a l ~ d  keep in good state of repair saitl 
stretch of road it nil1 take seleral tho1iw11(1 dollars a )ear. 

"11. That  the effect of the act of Anguqt, 19'30, if any, lipon the Lenoir 
ant1 Blov ilig Rock Turllpilie C'olxl~rn~y wonlil be to rcpcc 1 by implication 
the right of said rompany to maintain a toll gate b e t ~ r c e ~ i  Lenoir and 
the ford of the Tad l i i l~  Ki\ er at thc B a p t i ~ t  ant1 Aldvent cliurclies, and 
remow said toll gate about olle rnile up  thr  1ilountai11 from P a t t t ~ r s o ~ ~ ,  
S. C., alld tliar if said c.onilJaliy i~ tlei~itd tlic right to 11rai11tai11 saitl toll 
gates as at present located. and to collect toll. from subjects passing 
over and upon said road, tliat it  n i l l  w ta i l  a loss of kc~veral thousalitl 
dollars to saitl conipauy. a11d snit1 conlpmly 11 onltl 11ot hnve ally rerenuc 
from this portioll of thr~  road n it11 n hich to krcp up a it1 niailltnil~ the 
same, nliere trtlvcl 011 said l ~ o r t i o l ~  origiiiatetl therco~l, 11ld ~ i e l l t  i n  tlif' 
clircctiou of Lenoir, S. C'.,  or ~ i l i e r e  the t r a ~  el originatetl for poillts cast 
slid concllitlctl bcforc. rcachillg t h t ~  firkt gat('. 

''1.3. That  oniiig to tlie cspcndituri. of a large slim of liioliey 011 t l l ~  
part of tlie L P I I O I ~  autl E l o u . i ~ ~ g  Eocli Tnrllpike Company lip011 saitl 
road, including the purchase of land for a uew roadbed at Warrier's 
Gap, ~nalc i~ig  grades a ~ i d  otlwrvise in~prox i~ ig  wid road reprcsc.~lts a 
larpc vested intcxrest of said collllJRlly. 

"13. That  if saitl toll gate 1iow mailitailie(l a lo l~g the line of said roatl 
is required to be taken doii 11, a ~ l d  tlie compaliy denied t h ~  right to collect 
toll:, that  the effect of this n i l l  be to leave the conlpaliy ~ri t l iout  :illy 
me:ins tlcrivcd from this portion of tlic roall nit11 whicli to keep ~t 1111, 
as set out ill paragraph 11 abore, but TI ould still leave t l ~ e  c o m l ~ a ~ l y  ill a 
positioll of respol~sibility to kcel) lip all(] illaintaill the sanle, allti ht, 
rcsponsible for all\- liabilities resulting from a failure of ihe p e r f o r ~ ~ ~ a ~ l c e  
of this public duty. 
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"14. That if said toll gate is removed it will at  once open up the road 
to a portion of the inhabitants of Caldwell County and others to use 
free this stretch of road, while other persons and subjects of toll living 
north ?f the toll gate between Patterson and Blowing Rock would be 
required to pay toll. 

"Upon the foregoing finding of facts, the court is of the opinion that 
the act of the Legislature passed by the General Assembly of Korth 
Carolina, special session 1920, before herein referred to, is unconstitu- 
tional and void : 

"It is therefore considered and adjudged that the relief sought by the 
plaintiff be and the same is hereby denied. I t  is further adjudged that 
the plaintiff pay the costs of this action, to be taxed by the clerk. By 
consent, this order was signed out of the district on 27 October, 1920. 

WM. F. HARDISG, 
Judge Presiding." 

Plaintiff excepted and appealed. 

Mark Squires and W. C. Newland for plaintiff. 
Council & Yount, Lawrence Wakefield, and H. P. Grier for defendant. 

HOKE, J., after stating the case: I t  appears from the legislation and 
findings of fact pertinent to the inquiry and fully embodied in the judg- 
ment that defendant is a corporation having the right under the statutes 
applicable to construct and maintain a turnpike road from Lenoir, 
N. C., to Blowing Rock and beyond; to operate stage lines thereon; to 
charge and collect tolls of travelers using the same; and are allowed to 
establish two or more toll gates along the route at  points considered 
desirable for the convenient and efficient collection of tolls. That a part 
of this route from Lenoir for six miles or more to the ford of the Yadkin 
River, near Patterson, N. C., the road is held by a lease of fifty years 
duration from 6 September, 1909, said lease being made by the county 
commissioners under legislative authority expressly conferred by statute, 
and that soon after taking said lease defendant company, at  great cost, 
changed the grade and otherwise improved said road and the tolls of 
persons living along this portion of the road d e n  traveling to Lenoir 
and otherwise amounts to several thousand dollars per year. That one 
of the toll gates established under the laws applicable and necessary to 
the efficient collection of tolls is on this portion of the route and about 
four miles from Lenoir. That at the special session of 1920 the General 
Assembly passed a special act purporting to amend chapter 62, Public- 
Local Laws of 1911, the same containing in effect the chartered rights 
of the company, and which provided that the statute referred to be 
amsnded by adding to the end of section 3 the following : "The said 
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company shall not be allolved to maintain ally toll gates thereon nearer 
t l ~ n n  eight miles froin thc corporate limits of Lenoir, SF. C., nor shall it 
increase i ts  tolls orer  those charged a t  prescnt /" I t  further appears that  
thc force and effect of this statute, if the salile is  allowed to prevail, mill 
be not only to deprive the company of its right to main-a in  i ts  toll gates 
as the act of incorporation provided, but in its practical and neces- 
sary operation will ilisennblc i t  from collectiiig any tolls of persons 
using only that  portion of the road for eight miles out f rom Lenoir, and 
this being true, v e  are of opinion that  the act is vo i~ l  as contrary to 
certain recent aniendnlents to our Constitution, wliich inhibit any special 
legislation in aniendment of c h a r t e ~ s  of this kind, and that  i n  any event 
such an  amendment r o u l d  be declared invalid as impairing and destroy- 
ing vested property rights of the company contrary to the law of the 
land. 

I11 reference to the first proposition, it will be recalled that  v i t h  the 
view of reliering the Legislature of the time and work not infrequently 
espeilded 011 local ineasurcs TI hicli could as ~ w l l  be accomplished under 
g e l l e d  l a m ,  and allowing time for fuller deliberation on matters of 
public nioment, the General -Issernbly of 1915 submittecl sereral amend- 
ments to the Constitution, which ve re  ratified by vote of the people i n  
1916, and became effectire as part  of the organic law 10 Jannary ,  1917. 
Xorucgag c. Goldsboro, 180 S. C., 441; X i l l s  1 . .  Comm. ,  17.5 S. C., 215; 
R ~ a d e  1 % .  D1~rhanz. 173 K. C., 668. 

111 a large number of these designated subjects, appearing principally 
in -\rt. 11, see. 29, of the Constitution, among them measures n-hich 
authorize the laying out, opening, altering, maintaining or discontinuing 
highways, ctc., the General Assenlhlg is expressly prohibited from pass- 
ing any '(local, private, or special act or resolution,'' except to repeal 
same, and tllc section provides further that  '(any local, private, or 
special act or'resolution passed in violation of this section shall be void." 

I n  pursuance of the same purpose and policy, and hv anientlnicnt sub- 
mitted, ratified, and becoming effecti~ e a t  the s a n e  time, see. 1 of Art .  
TITI of the Constitntion u-as strickcn ont ant1 a new scction substituted. 
This ,\rt. 7111 is entitled "Corporations other than  inunicipal," and 
the original and sltbstituted section. are as follows: 

Section 1, as it originally ~ p p e a r e d :  "C1orpor:ltions may be formed 
under general l a m ,  but shall not be created by special act, except for 
niuriicipal purposes, and in  cases TT-here in the judgmeni of the Legisla- 
ture the object of the  corporation cannot be attained lint er general laws. 
-111 general lalvs and special acts passed pur.uant to thic section may be 
altcred from time to t h e ,  or repealed." 

-\11d the substituted section is  as f o l l o ~  .: "Section 1 .  Corporations 
nntlrr general lav q. S o  corporat:on \hall be crentcd, ncr  shall its char- 
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ter be extended, altered, or  amended by special act, except corporations 
for charitable, educational, penal, or reformatarp purposes that  are to be 
and remain under the patronage and control of the Sta te ;  but the 
General Assembly shall provide by general laws for the chartering and 
organization of all corporations, and for amending, extending, and 
forfeiture of all charters, except those above permitted by special act. 
All such general laws and special acts may be altered f rom tirne to time 
or repealed; and the General Assembly may at any time by special act 
repeal the charter of any corporation." 

F rom a perusal and comparison of the tn-o sections, and a proper 
consideration of authoritative cases in IT-hich sarnc h a r e  been interpreted 
and applied, i t  is clear, in our opinion, that. except for purposes of 
absolute repeal which is retained throughout as essential to the proper 
exercise and enforcement of the police pon.ers of Government, and 
except, also, in the instances expressly designated in  the section of "Cor- 
porations for 'charitable, edncatio~ial, penal, or reformatory purposes 
that are to be and remain under the patronage and control of the State," 
this section withdraws from the General Assembly any and all power 
by special enactments to create, extend, alter, or amend the charter of 
all private business corporations, and all quasi-public corporations, such 
as railroads, incorporated turnpike or toll roads, bridge companies, and 
the like, and also those corporatiom which while har ing  a t  times and 
to some extent powers appertaining to gol-enimeut are in fact and in 
t ru th  business corporations for the purpose principdly of promoting 
private interests, as i n  S o u t l z e m  A s s e m b l y  c. P u l m ~ r ,  166 S. C., 75; 
C o m r s .  v. W e b b ,  160 N. C., 594, etc. 

F o r  reasons stated in the fully considered case of K o r n e g a y  c. Golds- 
boro,  180 S. C., 440, the inhibitory features and effect of these amend- 
ments do not apply or extend to municipal or yua$i-public corporations, 
such as counties, cities, to~vns, and other rerogl~izrd governmental agen- 
cies, other than changing the names of cities and t o w ~ s ,  and creating or 
changing lines of townships and schools and districts. Apart  from 
these, however, and as to corporations above stated, special legislation 
is now prohibited, and the act of 1920, upon which the plaintiff rests 
his claim for relief, coming directly within the c~onstitutional provision, 
has been properly held invalid. R o r n e g a y  c. Goldsboro,  s u p r a ;  X i l l s  c. 
Comrs . ,  175 N. C., 215; B o a r d  o f  E & u c a f i o n  c. HcarcZ o f  Comrs . ,  17.1 
X. C., 47. And though the attempted amendment in question here had 
been passed in accord with constitutional methods, that  is, under the 
provisions of a general law, it could not be upheld for the reason that  i t  
destroys or impairs vested rights of property. True, that in order to 
relieve the State and its Legislature from the restrictions imposed by 
the principles of the D a r f n z o z r f l ~  College c a w ,  and which mere such as to 
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threaten, and in their subsequent application at times interfere with, the 
efficient administration of well ordercd go~ernmeut,  t h ~ s  Art. VII I ,  in - 
see. 1, reserves to the General Assembly the power to ,amend or repeal 
all corporate charters, and while the right of repeal is at all times abso- 
lutely ;ith the Legislature, the power of amendment as c-bntained in this 
reservation is by no means uidimited. 111 order to its prorler exercise, 

& A 

the proposition must be germane or in  some wag promotive of the prin- 
cipal corporate purpose as contemplated by the charter or ill reasonable 
regulation of its methods, and the decided cases are agreed in the position 
that an amendment which destroys or sensibly impairs the rested prop- 
erty rights of the company, or which attempts to transfer them either 
to the public or other except under the principles of (3minent domain 
and upon compensation duly made, must be held invalid. The principle, 
as stated, was fully recognized by this Court in R. R. v. Comrs., 108 
N.  C., 56 ,  and is in general accord with the authorities on the subject. 
Shields v. Ohio, 95  U. S., 319; Gomrs. v. Power Go., 104 Mass., 446; 
Commonwealth v. Essex Co., 79 Mass,, 239;  City of Detroit v. Howard  
T u r n p i k e  Road Co., 43 Mich., 140; Clark on Corporations, p. 212; 26 
R. C. L., p. 1399; Turnpike and Toll Roads, see. 5 ;  10 Cyc., p. 1087. 

I n  R. R. 2.. Comrs.,  supra, it was attempted, under guise of an amend- 
ment and by a proposed popular rote, to divert a municipal subscription 
made to a designated railroad route, after said subscription had been 
contracted to another and in part earned, and in disapproring the meas- 
ure the Court held: "The provision in the Constitution (Art. V I I I ,  
see. 1 )  which reserves to the General Assembly the power to alter or 
repeal acts incorporating companies does uot authorize the enactment of 
a statute which, under the pretense of protecting a public interest, or 
exercising an acknowledged police power, appropriates the corporate 
property to the public use." 

I n  Commor~weal th  c.  Essex, Chief Justice S h a w  stat.s the principle 
as follows: "The rule to be estracted is this: 'That where, under 
power in a charter, rights have been acquired and become vested, no 
amendment or alteration of the charter can take away the property 
rights which hare become rested under a legitimate exercise of the 
powers granted.' " 

And, speaking generally to the position in Shields  P. Ohio,  supra, 
Associate Jwltice Swa?jne said: '(The power of alteratim is not with- 
out limit, the alterations must be reasoliable, they must be made in good 
faith, and be consistent with the scope and object of the act of incorpora- 
tion. Sheer oppression and wrong cannot be inflicted under the guise 
of amendment or alteration. Beyond the sphere of the reserved powers, 
the rested rights of corporations in such cases are surrounded by the 
same sanction and are as inviolable as in other cases." 



N. C.] SPRING T E R M ,  1921. 137 

Doubtless, a s  i n  other  cases of quasi-public corporations who h a r e  
dedicated their  property to  public use, t h e  rates  of toll through properly 
constituted agencies m a y  be  a n d  a r e  subject to  reasonable regulation. 
I t  was  so held i n  t h e  last case cited of Shields P. Ohio, a n d  t h e  pr inciple  
is fu l ly  established with us. B u t  such a pr inciple  gives no sanction to 
the  case presented here. Where  the  proposed act  i n  i t s  pract ical  opera- 
tion takes f r o m  defendant company, a n d  without  compensation, eight 
miles of i t s  road, i n  which they have  a chartered r igh t  to  collect tolls, 
and  which they hold by a lease f o r  fifty years  under  legislative authori ty ,  
a n d  on  which they have done a l a rge  amount  of costly work. 

I n  a n y  event, therefore, such a n  act  is  i n  clear conflict with t h e  con- 
s t i tut ional  guarantees  protecting vested r ights  of property,  and  the  judg- 
ment  of h i s  H o n o r  declaring same inval id mus t  be  

Affirmed. 

J. H. PUSEY, ADMINISTRATOR, v. ATLANTIC COAST LISE RAILROAD 
COMPANY. 

(Filed 23 March, 1921.) 

Automobiles-Passengers- Imputed Negligence-- Evidence-- Instruc- 
tions. 

The principle applying that  when two or more people riding in an 
automobile, on a joint enterprise, either for pleasure or on business, the 
one not driving is responsible for the contributory negligence, the proxi- 
mate cause of the injury for which damages a re  sought in the action. must 
have supporting evidence in order to correctly give a requested instruction 
thereon. 

Same--Contributory Negligence. 
Where the contributory negligence of one driving an automobile is 

sought to be attributable to another occupant in the car, who received 
an injury proximately caused by such negligence, the mere fact that  they 
were taking a pleasure ride a t  the time does not alone create a joint 
enterprise, and the negligence of the driver of the car will not be imputed 
to the injured occupant unless such occupant mas the owner of the car, or 
had some kind of control over the driver; the relation of host and guest 
alone being insufficient. 

Same--Knowledge of Passenger. 
A prayer for instruction which places upon a guest in an autonlobile the 

duty to remonstrate with the driver thereof in order not to hare  the 
latter's contributory negligence imputed to him in his action to recover 
damages caused by a collision with a train, is erroneous where there is 
lack of evidence that the plaintiff was aware of or should have known 
of the circumstances tending to show the negligence of the driver of the 
automobile. 
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4. Railroads-Autoniohiles-Public Crossings-Safetr of Crossings. 
The principle anlionnced in Ttrfc L'. R. R.. 16s S. C.. ii23, and Rtzpcr v. 

A'. R.. 126 S. C'.. 33, as to the negligence of' a railroad company iin failing 
to m:lintain its tr;lcli n t  a public crossiug ns snfe imd zonrenient to the 
public as i t  v-onlil have h e n  if the railroad had not built across such 
crossing, approved. 

5. Railroads-Automobiles-XegligencoJoint Liability. 
An instruction to the jury. under the e~ideilcc in thii case, making R 

railroad cornpan)- and the clrivw of an automobile liabl? in damnges for 
nn injury ~~rosimntely caused to a guest in the automobile, by their 
concurrent negligence, is approved on the principle annomced in Baywell 
c. R. R., 167 S. C., 616. 

AP~~E. IL  by d ~ f e n d a n t  from C O I ~ I ~ O ~ .  J., at  tllc Septeml~er Term, 1020, 
of ~ A A ~ P ~ o s .  

This  is  a ci\-il action to r e c o ~ e r  damages for \vr011gflil death alleged 
to have been caused by the negligence of the defendant. 

R n ~ ~ t l a l l  Puscy, plaintiff's intestate, together with 1 3 h r y  T a n n  and 
Festus Tnrlington, were going from Falcon to Fayetterdle, riding in  n 
Ford rnnnbout, Tan11 being the o ~ m e r  and drirer  of the c l r .  The  public 
ro:~tl upon vliicll the plail~tiff's intcstate was traveling crosses the 
Atlantic Coast Line Railroad just abo7.e T a d e  Stat ion i n  Cumberland 
County a t  an acute angle. A t  the time of the in jury  complained of, 
9 August, 1914, the defendant company was constructing a new track, 
parallel to its original track, and about eight feet distant therefrom, the 
nen- track having been practically comp1etc.d a t  the crossing referred 
to, except that  the dir t  had not been packed in  guard-planks laid don-n 
over the crossties as is always done ~vhen  such crossings are completed. 

The young inen approached this crossing from the w3st side, passed 
over the old track, but \\-hen the wheels struck the rails of the new track 
they skidded, and the car was thrown sonletlling like 15 feet across the 
traclr to the point indicated on the plat, t l l ~  front  end of the car was 
rerersed, and the three occupants t h ro~vn  out, young Pusey being in- 
stantly killed. 

The  evidence mas conflicting as to the rate of speed of the autonlobile 
a t  the time of the injury.  Henry  T'ann, the driver of the car, testified 
that  when he  got on the track he  was running from six to ten miles per 
hour. I I e  also admitted that  he  had been drinking cider, and other 
witnesses testified to the same effect. 

The evidence shox-ed that  many automobiles had passed orer the 
crossing on the day in  question; that  there was a camp meeting going 
on a t  Falcon, and that  the cars going to and coming from F a y e t t e d e  
httd to pass over this crossing. 
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There were three issues subnlitted to the jury: first as to the negli- 
gence of the defendant; second, as to the contributory negligence of the 
plaintiff's intestate; and third, as to damages. 

The jury answered the f ipt  issue "Yes," the second issue T o , "  and 
the third issue "$10,000." 

The only exceptions in the record are based upon the charge of the 
judge to the jury, and his refusal to give certain instru~tions as prayed 
for by the defendant, as follows: 

"1. The defendant contends that a passenger in  an automobile, which 
is being driven by another at a dangerous rate of speed, may be charged 
with negligence if he remains in the car and does not remonstrate with 
the driver, and that if the jury should have found from the greater 
weight of the evidence in this case that Henry Vann was driving the 
car at  a dangerous rate of speed, and that Pusey remained in  the car 
and made no effort to stop him, and that such conduct on the part of 
Vann, acquiesced in  by Pusey, contributed to the injury complained of, 
then the jury should have answered the second issue 'Yes,' and his Honor 
erred in refusing to so charge. 

" 2 .  That his Honor should have given the second prayer for instruc- 
tions, to wit: I f  the jury shall find from the greater weight of the 
testimony that young Pusey was going to Fayetterille with Turlington 
and y a n n  on a pleasure trip, and that they were all engaged in a joint 
enterprise, either of business or pleasure, and if the jury shall further 
find by the greater weight of the eridence that Pusey trusted the manage- 
ment of the car to Vann, and that Vann drove the car at  a dangerous 
rate of speed, or entered a dangerous zone or crossing at  a rate of speed 
in excess of what would be prudent under the circumstaiices; and if the 
jury shall further find that the injury would not have clccurred but for 
said conduct on the part of Vann, then I charge you that Pusey would 
be guilty of contributory negligence, and it would be your duty to answer 
the second issue 'Yes.' 

"3. That it was error to refuse to charge as requested as follows: 
I charge you that it is negligence on the part of a passenger if he com- 
mits his safety to an intoxicated driver of an automobile; and if the 
jury shall find from the greater weight of t h ~  evidence that Henry Vann 
mas intoxicated, or under the influence of intoxicating liquors, and that 
this fact was known to young Pusey, and that Pusey continued his 
journey to Fayettcrille under such circumstances; and if the jury shall 
find from the greater weight of the evidence that the injury complained 
of mas caused by the intoxicated condition of Vann, or if said intoxicated 
condition contributed to said injury, then the deceased was guilty of 
contributory negligence, and it would be your duty to answer the second 
issue 'Yes.' 
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"4. Tha t  i t  was error to refuse to charge the jury that  if they should 
find from the greater weight of the evidence that  Henry  Vann, the 
driver of the car, entered upon the crossing of the defendant a t  a greater 
rate of speed than six miles per hour, i n  violation of chapter 191 of the 
Public Laws of 1909, then Vann would be guilty of a violation of the 
criminal law;  and if the jury should further find that Randall Pusey, 
a t  the time of the accident, was engaged with Vann in a joint enterprise, 
that  is  to say, that  they were going to Fayetteville for recreation, and 
that  Pusey did not remonstrate with Vann, or undertake to control the 
speed of the car, that  Pusey would also be guilty of a misdemeanor in 
that  h e  aided and abetted Vann in the riolation of the criminal statute; 
and if the jury shall further find that  but for such act and conduct on 
the part  of Pusey the injury would not ha re  occurred, then it would be 
the duty of the jury to answer the second issue 'Yes.' H i s  Honor re- 
fused to give said instruction, and defendant excepted. 

" 5 .  That  i t  was error to charge the jury as follows: The court 
charges you that  from the eridence in  this case, and the defeidant so 
admits, that the crossing in  question was across a public highway estend- 
ing from Dunn to Fayetterille, and unless the defendant company built 
and maintained its tracks a t  said crossing, in a manner as safe and 
conrenient to the public as it would ha re  been if said railroad had not 
been built across said highway, then such neglect of duty would consti- 
tute negligence, and defendant excepted. 

"6. That  i t  was error to charge the jury that if they fo~u id  that the 
negligence of the railroad company was the proximate cause of the 
injury, then they should ansu-er the first issue 'Yes,' notwithstanding the 
fact that  there was also negligence on the part  of the driver;  and he  also 
charged them that  if they found that the negligence of both the driver 
and the railroad company, both acting together, both concurring, both 
contributing to the result, caused the death of Ur.  Pusey, then both the 
d r i ~ e r  and the railroad company would be liable, and it mattered not 
which one the plaintiff sued; that he m s  entitled to recover of either, 
and in  that  event they would answer the first issue 'Yes,' and defendant 
excepted." 

Fowler R. Crumpler, - I l a n n i ~ i g ,  Kifclrin R. G a c i n ,  Btif7ev Le. Herring, 
a'nd Kerr & Herring for p la in t i f .  

Grady & G r a h a m  for defenclnnt. 

ALLEX, 5. The charge states clearly the contentions of the parties, 
and covers the first and third esceptions by specific instructions. 

The  courts recognize the doctrine included in the second prayer for 
instruction, but, as is said in I l ' i f hey  c. Fowler, 164 Iowa, 3 7 7 :  "It  is  
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somewhat difficult to state a comprehensive definition of what constitutes 
a joint enterprise as applied to this class of cases, but it is perhaps suffi- 
ciently accurate for present purposes to say that to impute a driver's 
negligence to another occupant of his carriage, the relation between them 
inust be shown to be something more than that of host or guest, and the 
mere fact that both have engaged in the tlrive because of the mutual 
pleasure to be derived does not materially alter the situation." 

The rule seems to be: "That the occupant of the automobile must be 
in a position to assume the control or control in some manner the means 
of locomotion. Lawrence C. Sioux C i t y  ( la . ) ,  154 N. W., 494, and i t  
has been held that the fact the drirer and the occupant were mutually 
engaged in a pleasure ride did not create a joint enterprise. Withey 
2'. Fowler Co., 164 Ia., 377; Beard 2, .  lilzisnzeier, 158  Ky., 153; Ann. 
Pas., 1915 D, 342." 

I n  Hunt 2'. R. R., I70 S. C., 4-12, this principle n a s  adopted, the 
Court saying: "Furthermore, it is held by the greater weight of 
authority that negligence on the part of the driver of an automobile will 
not as a rule be imputed to another occupant or passenger unless such 
other occupant is the owner or has some kind of control over the driver. 
This is undoubtedly the viev prevailing in  this State. See a learned 
opinion on the subject by Associate Jus t ice  Douglas in  Duval v. R. R., 
134 S. C., 331, citing Crampton C. Irie, 126 N.  C., 894, both of these 
dccisions being approred in the more recent case of Baker v. R. R., 144 
N. C., 37. See, also, Bapoell 7%. R. R., 167 N. C., 611; ilfc~lfillan v. 
R. R., 172 K. C., 853." 

I n  this case there is no evidence that Pusey had any control over the 
car, and therefore none that he was engaged in a joint enterprise with 
T'nnn, and, on the contrary, all the eridence is that Vann was the owner 
and driver of the car ;  that Pusea was a guest riding for the pleasure of 
the trip, and had no control over the car and nothing lo do d h  driv- 
ing it. 

L 

The prayer, therefore, had no evidence to support it, and could not 
have been given. 

The folwth pra-yer for instruction is objectionable in several respects. 
I t  required the s~bniission to the jury of the question of '?ann and Pusey 
being engaged in a joint enterprise n-hen there was no evidence to sup- 
port it, and it contains the direction to the jury that going to Fayette- 
ville for recreation is a joint enterprise, vhich, as n-e have seen, is not 
in accord with the authorities. 

I t  also inlposed the duty on F u s e -  to remonstrate, although he might 
not have known that Vann was esceeding the speed limit. 

The fifth exception is to a part of the charge which is substantially 
copied from Raper 7'. R. R., 126 N. C., 563, approved in  Tate v. R. R., 
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168  N. C., 523, a n d  t h e  s ixth to  a charge which is  fu l ly  sustained by  
Bagwell v. R. R., 167 hT. C., 616. 

Af te r  careful  consideration of t h e  record and  briefs, we conclude t h a t  
the judgment  ought  to  be affirmed. 

No error .  

STACY, J., took no p a r t  i n  t h e  decision of this case. 

(Filed 30 March, 1921.) 

1. Deeds a n d  Conveyances-Fraud-Mental Incapacity-Evidence. 
In  a suit to set aside a deed for mental incapacity of the grantor, i t  

was competent to show that she had a fall resulting in a fractured hip 
a year before the making of the deed, when she was of weak mind, more 
than eighty years of age, with the further evidence that  thereafter her 
mental and physical condition grew worse until her death. 

2. Appeal and  Error-Assignments of Error. 
An assignment of error should comply with the rule of court in setting 

out therein the evidence to which objection is made. 

8. Deeds and  Conveyances-Fraud-Mental Incapacity-Eridence-Hypo- 
thetical Questions. 

Where the sufficiency of a deed for the want of mental capacity of the 
grantor to make i t  is in question, and the plaintiff is permitted on cross- 
examination to testify to the sanity of the grantor, assuming certain facts 
to be true, i t  is competent for him to testify a s  to his opinion if the facts 
were reversed, and not reversible error for the lack of supporting evidence. 
such being necessary to g i ~ e  the jury a proper estimate of the testimony 
of the witness. 

4. Deeds and Conveyances-Fraud-Mental Incapacity-Eridcnce. 
Where there was evidence tendins to show that  the grantor in a deed, 

sought to be set aside for mental incapacity, was eighty years of age nnd 
of feeble mind a t  the time, and gradually grew worse until her death, 
testimony that  six or eight months after executing the deed she sent for 
witness, stating she had no recollection thereof, but upon his recalling it  
to  her mind recollected and was satisfied with it ,  is not prejudicial to the 
defendant; but, if otherwise, it  was competent upon the question of the 
grantor's mental capacity a t  the time she executed the conveyance. 

3. Deeds and  Conveyances-Mental Incapacity-Consideration-Evidence 
-Value of Crops. 

Upon the question of the inadequacy of the consideration of a deed 
sought to be set aside for lack of the mental capacity of the grantor, 
where a witness has testified that  a t  the time of its execution in 1917 the 
land was poor and sorry, with big gullies and washes on it ,  etc., and as 
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to its consequent value, i t  is competent to show in contradiction that the 
following year the land yielded a good and valuable crop, without a change 
in the condition of the land. 

APPEAL by defendants from Kerr, J., at  the August Term, 1920, of 
FRANKLIX. 

This is an  action to set aside a deed made by Mrs. Cornelia M. Boone 
to her daughter, Mrs. Eugene Sykes, upon the ground that  the grantor 
did not have sufficient mental capacity to execute a deed. 

The jury returned a verdict in favor of the plaintiffs, and the defend- 
ants excepted and appealed from the judgment rendered on the rerdict, 
assigning the followi~ig errors : 

"1. 'To the admission of the evidence in  regard to a fall which hap- 
pened in 1916, more than a year prior to the execution of the deed here 
in question, on the gro~ulds  that  the admission of such ~ r i d e r ~ c e  terded 
to confuse the issues i11 the minds of the jury, and led them to think 
that grantor's mind was affected by said fall. 

"2. T o  the admission of a n  imaginary conclusion based upon an  
imaginary statement ~r-llich had no evidence to sustain it. The  witness 
previously admitted that  he heard thc other Mr.  Edwards testify that  
Mrs. Boone told him X r .  Collie was riding u p  and down the road trying 
to sell tlie land; and there is  no eyidence that  Mrs. Boone did not make 
this statemeut, or that  Collie waS not trying to sell said 'and.  

"3. T o  the admission of evidenctl in regard to the mind of the deceased 
grantor based or1 a cor~r-ersation between witness and deceased grantor 
eight months after the execution and delivery of the deed, on the grounds 
that tlie condition of the grantor's m i l d  a t  this time had nothing to do 
with the condition of the same a t  the time of executing a i d  delivering 
deed, and that the admission of such testiinony tended strongly to in- 
flnellce the jury in sustaining the contention of the plaintiff that  she v a s  
mentally incapable nhen she sigiled a i d  delirered the d t ~ d .  

"4. T o  tlie admission of the testimony relative to the value of the 
1919 crop on the land in question, on the ground that  such testimony 
is irrelevant in any aspect of the case, and especially for the reason tha t  
:he value of the crows in no wise showed the value of the lands, because 
the crops depended upon fertilizer, in~provements put  on the lands by 
the defendant, their sklll as farmers, and also upon tlie ever-rarying 
law of supply and demand." 

11'. V. Perso~z  ant7 W .  H.  Ynrborozlgh for plainf i , fs ,  
1T'illiam IT. d Thornas TT'. Rl~.fit~ and Ben  T .  Holden  for clefendanfs. 

ALLES, J. The deed, which plaintiffs attack, bears date 31 December, 
1017, and the first exception is to permitting a witness who had testified 
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to an  in jury  to the grantor, resulting in a fractured hip, to fix the time 
of the fal l  as early in  1916. 

W e  see nothing in this prejudicial to the defendants, and i t  was com- 
petent in riew of the evidence of the plaintiffs tending to prove that  the 
grantor was more than eighty years of age, of weak mind, and that  her 
mental and physical condition gradually grew worse from the time of 
the fall until her death. 

The  second assignment does not comply with the rule requiring the 
appellant to a t  least set forth in the assignment of error the evidence 

'itness objected to, but upon examination of the record i t  appears that  a n' 
for plaintiff was asked on cross-examination his opinion of the sanity 
of the grantor, assuming certain facts to be true, and plaintiff was per- 
mitted in reply to ask for his opinion if the facts were otherwise, which 
was necessary to give the jury a proper estimate of the testimony of the 
witness. 

The  evidence objected to and covered by the third assignment is as 
follows: "She sent for me six or eight months afterwards to come, and 
I went to see her, and she said 'I signed some papers before you they tell 
me and I do not recollect it, and T want to know what sort of papers 
they were.' I told her i t  was a deed for twenty-six acres of land, and it 
was to 311's. Genera Sykes, but she did not seem to know or recollect 
about i t  and said she mas botheyed about it.  I explained it to her and 
tried to refresh her memory, and then she remembered i t  and seemed 
satisfied. This was some time in  August." 

This evidence was very favorable to the defendant, because, while she 
( the grantor)  at first said she did not recollect signing the deed, when 
her memory n.js refreshed "she remembered it and seemed satisficd." 
thus confirming the deed eight months after its execution, but if hurtful  
to the defendant i t  was competent to be considered on the question of the 
mental capacity of the grantor a t  the t imt of the execution of the deed, 
as it was in evidence that the grantor n a s  old and gradually growing 
weaker in mind and body. 

The eridence of the value of the crops 011 the land in 1919 was brought 
out on the cross-examination of a xitness for the defendant, who had 
testified, "Some of the land was worth $15 or $20 an acre, but it was 
poor, sorry land, big gullies and washes so that you could bury a horse 
anywhere you wanted to," and was properly admitted for the purpose 
of contradicting or testing this witness. 

The  witness testified, when asked the ralue of the crops in 1919 : '(I 
declare I do not know how much crop v a s  raised on it, but ~1 good crop, 
about six acres of tobacco, worth about a thousand dollars. The crops 
this year are about as good as they were last gear." 
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I f ,  a s  was  thus  shown, the  crops raised on the land  i n  1918 a n d  1919 or  
1919 a n d  1920 were good, t h e  ju ry  might  ncll doubt the  statement of the  
witness on  h i s  examination i n  chief t h a t  on 31 Decem3er, 1917, when 
the  deed mas executed, "it was poor, sorry land, big gullies a n d  washes 
so t h a t  you could bury  a horse anywhere you w a n t ~ l  to," eridence 
offered by the defendant  to  show tha t  the considerqtiou iiained i n  the  
deed was  adequate. 

W e  find no e r ror  i n  the  t r ia l .  
N o  error .  

If'. A. LONG ET AL. V. CORIRIISSIOPI'ERS O F  BRUSSWICK COUNTY. 

(Filed 30 March, 1*1.) 

1. Elections- Counties- County-seats - Electors - Qualified Voters - 
Votes. 

AII act submitting to the voters of a county the question of the change 
of location of the county-seat, and providing for a large debt for the 
county buildings to be erected in consequence, required that unless a 
majority of all "the qualified voters of the county" actually "voted" in 
favor of one of the designated p1:lces. a second election should be held for 
a choice between the two places receivinq the highest and the next highest 
"votes": Held ,  the words "qualified vote or voters" a re  in accordance 
with the intent of the statute, equivalent to the words "qualified electors," 
and that a majority of the qualified voters a t  the election would be insuffi- 
cient, unless also a majority of the qualilied electors of the county, 
whether they voted or not. 

2. Same-Constitutional Law-"Faith and Creditv-Statu.ks. 
An act permitting a county to change its county-seat and to incur a 

debt for that purpose, submitting the question to the determination of a 
majority of the qualified voters thereof, must be approved under the pro- 
visions of our Constitution, Art. VI I ,  sec. 7, requiring that for a county, 
etc., to contract a debt, pledge its faith, or loan its credit, i t  shall be 
ascertained by a majority of the qualified voters (in the sense of electors) 
therein, and not merely by a majority of t l x w  voting, if  a less number. 

3. Constitutional Law-Statutes-Counties-"Faith and Creditw-Elec- 
tors. 

The words used in our Constitution requiring "a majolity of the quali- 
fied voters of the county" to pledge its credit, except for necessary es-  
penses, have a well known meaning in the law, and accordingly a mere 
majority of the votes cast a t  the election is insufficie~~t if not also a 
majority of the qualified electors of the county, whether they voted or not. 

4. Statutes-Interpretation-IntentRl~etoric-Verb Inaccuracies. 
Where the plain intent and meaning of a statute appear in its Ianquage. 

it will not be affected by rhetorical or verbal inaccuracy. 
STACY, J., took no part in the decision of this case. 
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APPEAL by defendants from Daniels, J., at chambers in BRUNSWICK, 
33 September, 1920. 

The General Assembly of North Carolina, at  its regular session, 1919, 
passed an act entitled "An act to submit to the voters of Brunswick 
County the question of the location of the county-seat, and to provide 
county buildings," same being chapter 263 of the Public-Local and 
Private Laws of 1919. Under this act the board of elections of Bruns- 
wick County was authorized and directed to submit to the qualified 
voters of the said county the qucstion of whether the county-seat should 
be located at  Southport, Bolivia, or Supply. I t  was provided in said 
act that in the event no one of these places received a majority of the 
qualified votes of B r u n s ~ i c k ~ C o u n t y  in said election, then under this 
statute a second election should be held for a choice to be made between 
the two places receiving the highest and the next highest votes. 

I n  the first election Bolivia received 634 votes, Supply, 562, and 
Southport, 406; and i t  appears that 474 registered voters did not vote 
ih  said election. No one place receiving a majority of the qualified 
vote, a second election was ordered to be held between Bolivia and 
Supply. I n  this second election Bolivia received 754, Supply 370, 
~ o t e s ,  and it appears that 1,003 registered voters cast no ballot. 

The returns of said election were duly canvassed and the result de- 
clared by the board of commissioners of Brunswick County on 5 July, 
1920, said board declaring and designating Bolivia the county-seat of 
Brunswick County. 

This action of the board of commissioners of Brunswick County in 
declaring and designating Bolivia as the county-seat is attacked by the 
plaintiffs on the ground that a majority of the qualified roters resident 
in Brunswick County did not cast their ballots in favor of Bolivia either 
in the first or second election. I t  appears from the allegations of the 
complaint that 754 qualified votes were cast in the second election for 
Bolivia, the same being a majority of the qualified votes polled, but less 
than a majority of the total number of registered voters in the county. 

The whole case presents the question as to whether it was necessary 
for Bolivia, in the second election, to receive a majority of the qualified 
vote as cast, or the vote of a majority of the total number of registered 
roters in said county, in order to be declared the county-seat. 

The court then held that before Bolivia could be declared the county- 
seat of Brunswick it must have received the favorable vote of a majority 
of the qualified roters resident in said county, whether all of them 
actually voted or not. 

The action was brought to enjoin defendants from declaring Bolivia 
the county-seat of Brunswick County, or to take any action whatever 
for the purpose of effecting a removal of the county-seat from its present 
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location a t  Southport. Upon the foregoing ruling, the court gave judg- 
ment for the plaintiffs. citizens and taxpayers of B r u ~ s v i c k  County, 
enjoining the removal of the county-seat. Ilefendants appealed. 

J o l l t ~  D. Hc l lamy  a t d  Robert Rnark for p l a i n f i f s .  
J Ic .Lcan ,  I'arno., X c L e a t r  d! S t a c y  fo r  d ~ f p n d a n t s .  

\$ 'AL~~ER,  J., after  stating the case: The  only question necessary to 
be considered is  whether a rernor:il to Bolivia could take place, under 
the terms of the statute, u111css a majority of all "the qualified voters of 
Rrunswick County" had actually voted in favor of the same a t  the polls, 
or ~ i h t h c r  a majority of those who voted a t  the election u-as sufficient to 
autl~orize the rmioval, and the decision O'f this questio i turns on the 
meaning of the word "voters" as used in  the statutc I f  the words 
"qualified vote or voters" is eq~liralent  to ('ql~alified electors," the judg- 
mcnt of the court  elow ow is  rorrcrt, as Bolivia did not recr'irc n majority 
of the qualified electors. or of the qualified rotes of thr. connty, \\.hen 
the word "rote" is taken in the sense of the> registered vote, or list of 
registcrcd electors. 

There may be, and perhaps is, apparent conflict in the authorities 
( ~ l ~ m h e r e ,  hilt in this State, and by this C'ourt, the meaniiig of the words 
a " r r ~ n j o r i t ~  of thc qualified voters of a conntf' was f i ~ ~ a l l y  settled long 
ago, a~t i l  that n i ra~t ing  must now prevail with 11s. I n  R. X. 21. Conzrs., 
72 -1;. ('., 486, tlirl T r ry  qucstiou n c ha re  hcrc was pre,e~rted. There 
thc plai~ltiff appliid for n rna~~dar i im  to compel the d r f d a n t  to snh- 
scribe for six hundred shares of the plaintiff's stock for the county, and 
to issnc connty b o ~ ~ t l s  in pnynlc~lt t h ~ r r o f .  ,111 elcctioi~ n.as held to 
a ~ c e r t a i ~ l  the will of the people, and to get thcir appro1 a1 thereof. Here 
the proposal i~ to remolc the c>ountp-scat from Sontlil ort (formerly 
S n ~ l t h ~ i l l c ) .  aud for that pnrposc that the county shall incnr a very 
largcx dcbt to pay tlic costs and espcnsrs of the r e m o ~ a l  a l~t l  the erection 
of ntLw huiltlinps. that  is $60,000 or morc. I n  R. R. L>. ~ " o m r s . .  s/rp,.a, 
the object \ \as to \)II,Y stock of tlic r:ulroad company wit11 bonds of tlie 
ro11iity. I\ hilt. in this c a v  thcl pilrpoqc is to remove the county-seat, a ~ l d  
thcwhy to incur a debt for which thc defnidants arc antli3rizcd to issue 
the bo~itl.; of the coluity. 'Lt \\ ill be v r n ,  thr~refore, that this case and 
that of R. R. 1 % .  ('omrc.. , I I ~ X I .  are alikc for all practical purposes, and 
arc g o ~ - ( ~ ~ e d  by the s a m X  principlt'. I t  was said in R. R. 2' .  Comrs., 
(rrpri~. hy .Tu \ f i c r  RotTnzan . "Oilr opinion as to the meaniug of see. 7 of 
-\rf. T'1 1 of thi. Stat( '  ( ' o n ~ t i r ~ ~ t i o ~ i  r f ' l i ~ \ c s  114 fro111 tlw ~ ~ e c i ~ s s i t v  of 
co1i:itlr41l~ alrg of thc, o t l ~ c ~  q114o l l s  which n-ere ably alltl l (~ar~ict l ly 
tliscvswtl by co~~~i s i ' l .  'I'lli~t Ywtion is ill these uords :  'Sec. 7. S o  
coll~itg, city, to\! 11, or o t l i c ~  ~ n ~ i ~ i i c i l m l  co rpora t io~~  slit~ll mlltr:tct ally 
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debt, pledge its faith, or loan its credit, nor shall any tax be levied or 
collected by any officer of the same, except for the necessary expenses 
thereof, unless by a vote of a majority of the qualified voters therein.' 
I t  is contended for the plaintiffs that these ~vords  mean a majority of the 
qualified voters therein who actually vote a t  the election upon the qnes- 
tion. I t  is not the natural meaning of the words used, but requires an 
gddition of words to qualify and limit the generality of the expression. 
If  the words used are so ambiguous as to be unintelligible without some 
addition (as were the ~vords prescribing the tenure of a judge appointed 
to fill a vacancy, conlniented on by the C'hief Justice in the case of Cloud 
2 % .  1Vi7son, ante, l j j ) ,  such addition must be made as  may be proper on 
a consideration of the context and of all other circumstances bearing on 
it. But  to add limiting or qualifying words is  not in general permissi- 
ble, or, except for Tery strong reasons, when the words used contained 
an  intelligible description of the object. The  word 'therein' is impor- 
tant. I t  means 'in the county,' and the phrase may then be read as 'a 
majority of the qualified r-oters of the county.' " And likewise, i n  Duke 
v. Brozin, 96 N. C., 127, Chief  Justice Smi th  says that  i t  was not 
intended to dispense with the approval of a majority of the qualified 
voters, and allow a minority, or inconsiderable fraction it might be to 
determine the result. Indifference, he says, is  not the test, but an  "active 
and expressed approval is necessary, and this is ascertained by a majority 
of those entitled to vote," and he further says that  however numerous 
the contrary rulings in other States, we must adhere to our own con- 
struction of the words '(qualified voters" as being necessary to protect 
our people. To the same effect are Southerland r .  Greensboro, 96 N. C., 
49;  XcDowell v. Construction Po., 96 N. C., 314; Tormen t  v. Charlotte, 
8 5  S. C., 387, and Clark v. Statesville, 139 X. C., 490, where the words 
('qualified voters" have been used in different connections. I t  is a rule 
applicable to the construction of statutes, that  where they make use of 
x-ords which have a definite and well known sense in the law, they are 
to be received alld expounded in the same sense in  the statute. Asbury 
1 % .  Albemar7e. 162 S. C., 21i,  citing _lclanzs 7:. Turrentina, 30 N. C., 
1-19. As said by a very able and learned judge, whose opinion is entitled 
to the greatest weight, "The literal meaning of the clause (majority of 
the qualified voters) seems to me unmistakably to require a majority of 
the qualified voters, whether they voted or not." The Supreme Court 
of the r n i t e d  States adopted this view in  Harshman I , .  Bates County, 
92 LT. S., 569, by a unanimous opinion written by Jusfice Bradley. I t  
is  t rue that  Court afterwards, in County of Cuss v. Johnson, 95 U. S., 
360, OT-erruled the former case as to this point, but only for the reason 
that  the Court had in that  case orerlooked the decision of the Supreme 
Court of Xissouri, from which both cases came, upon the question, by 
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which Chief Just ice Waite said they were bound, bl,t no indication 
whatever is given in the opinion by him in  the later case that any of the 
justices co~~curr ing in the former opinion had abandoned, or even 
abated, his own individual riew of the matter, but there is room for 
clear inference that there had been no such change of mind. Two of the 
judges dissented, B r d l e y  and ~lli l ler,  Justice Bradley v~riting an able 
opinion, if riot unanswerable, a i d  both he and Jus t ice  JIille7- expressly 
adhering to their first opinion, and dissenting from the last opinion 
upon the ground that not eve11 the Missouri cases had given ally contrary 
meaning to the phrase x-e are considering, and, therefore, the general 
rule of procedure did not apply, and the Court was frerj to express and 
enforce its o~vn independent opinion, and to give effect to its own con- 
struction of the statute, and, also, upon such construction, to declare its 
inr-alidity. The case of S f a f e  ex rel. Wootlson v. Brassfield e t  al., 67 
hlo., 331. directly sustains our conclusion. 

We do not agree that the use of the word "vote" instead of '(voters" 
should make any difference in the result. I t  means substantially the 
same thing. The words "vote" and "voters" are inaccurately used to 
express nhat  is manifestly the meaning as heretofore held by us. 
'Tote" is the choice expressed at the ballot box, "ballot" the means by 
which it is expressed, and "voter" the person who expresses it. The 
proper or more exact word, perhaps, would have been "electors" instead 
of ('voters" or "vote" in the phrase "a majority of the qualified voters," 
or "vote." But the intent and meaning of the Legislature is just as 
clear with either word, and the legislative will is not to be disappointed 
by the lack of rhetorical or verbal accuracy, if the meaning and inten- 
tion are plainly disclosed. 36 Cyc., 1114-112'7. But, without the aid 
of any authority or decided case, we are of the opinion that i t  was 
intended by the Legislature that all of the "qualified electors" should 
be counted in ascertaining whether a majority of those entitled to vote, 
and called "qualified voters" or "qualified vote" in the act, had actually 
voted. 

The judgment of the court directing a permanent injunction was 
correct. 

Affirmed. 

STACY, J., having been of counsel, took no part in the decision of this 
case. 
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J. K. COTTON v. FISHERIES PRODUCTS COhIPAXY ET AL. 

(Filed 30 March, 1921.) 

1. Appeal a n d  Error-Instruction-Evidenc~Harmless Error .  
A statement of a party's contention by the trial judge with instruction 

that it  was not supported by the evidence, cannot be construed on appeal 
to prejudice the other party, upon the idea that it  tended to create an 
impression unfavorable to him. 

2. Libel and  Slander-Slander-Damages-Punitive Damages. 
In  an action of slander the jury may award, in its discretion, punitive 

damages upon evidence tending to show that  the defendant's conduct had 
been malicious or wanton, displaying a spirit of mischief towards the 
plaintiff, or of reckless and criminal indifference to his rights. 

3. Same--Actionable P e r  Se. 
Where the employer i s  liable in an action of slander for the words 

uttered or spoken by his employee, such words, when amounting to a 
charge of larceny, are  actionable per .ye. 

4. Same--Public Pol icy-EvidencoMeasure of Damages. 
Punitive damages allowable in the sound discretion of the jury, in an 

action of slander, a r e  bn the ground of public policy, for example's sake, 
not because of the plaintiff's right to the money, except that it is assessed 
in his suit, and while the amount may not be in excessive disproportion 
to the circumstances of contumely and indignity present in each particular 
case, i t  will not per se be reduced, because a s  a result the plaintiff's 
character and standing in the community has not thereby been impaired. 

APPEAL by defendants  f r o m  Daniels, J. ,  a t  August  Term,  1920, of: 
B ~ u w s w ~ c r ; .  

C i d  action f o r  slander, brought by  plaintiff against t h e  Fisheries  
Produc ts  Company, Thomas  H. H a y e s  and  H. B. Ther ian ,  president 
a n d  manager ,  respec t i~e ly ,  of said corporation. U p o n  motion duly 
made, the  court  directed a verdict i n  favor  of t h e  defendant, Thomas  H. 
H a y e s ;  and  there was a verdict against t h e  other  two defendants f o r  
damages in t h e  sum of $6,500. H i s  Honor  reduced this  award  to 
$3,500, a n d  entered judgment  i n  favor  of plaintiff f o r  said amount .  
T h e  defendant  corporation and  H. B. T h e r i a n  excepted and  appealed. 

Robert TV. Daris and John D .  Bellamy L4. Sons f o r  plaintiff. 
Rounfree LC C a w  and C. Ed. Taylor f o r  defendants. 

STACY, J. T h i s  cause was before t h e  Cour t  a t  a p r e ~ i o u s  te rm a n d  
i s  reported i n  177 N. C., 56. T h e  first appeal  was f r o m  a judgment  
o re r ru l ing  defendants' demurrer .  T h i s  was affirmed, and  the  case i s  
now before us  upon exceptions noted on the  trial.  T h e  mater ial  allega- 
tions, which upon the  hear ing  mere supported by evidence and  the  pr in-  
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ciples of lam arising thereon, a re  fully set out and considered in  the 
former opinion of the Court, and ~ i c ~ d  not bc repcatcil hcrr. The  case 
seems to ha re  been tried in nccordaiicc with the o p i n i o ~ ~  heretofore 
rrndered and the same doctrine inore recently nnnoul~cccl in T7inc>olt  
v. Pace, 178 K. C., 421. 

The  only exceptions deserri i~g s p ~ i a l  a t t m t i o ~ ~  are t1io.e relating to 
the charge on the issue of damages. 

The  plaintiff alleged and contentlccl that he had suffr~~ctl  special darn- 
ages, in that  certain biisincss negotiations nliich lie hn(1 on halit1 T V P ~ P  

broken up as a result of the dcfeildants' alleged wrongful acts. Tlie 
court in its charge to the jury took occasion to mention t iesc contentions 
of the plaintiff, but stated that  no r d r n c c  had beeii offcretl to support 
this position, as there was 110 tcstirnony tending to shov that the matters 
and things complained of i n  this cawe  had been broug it to the atten- 
tion of the parties with nhom plaintiff was ~iegotiating. Defendants 
excepted to this portion of thc charge on the gronnds that  the giving of 
a contention not warranted by the el-idence was calcula'ed to create in  
the nlintls of tlie jurors ail in~pression that  the court thought the evi- 
dence was sufficient to submit the qi~estion to them. TP are uriahle to 
agree with this conclusion. T h r  court statemrnt that  the plaintiff was 
making a contention ~~nsuppor t cd  hy evidence would hardly be consid- 
ered h l ~ r t f u l  or prejudicial to tlir defe~idants. This was tantamount to 
saying that  the plaintiff's contentions to this extent Iwre not well 
f o u ~ ~ d e d .  The  exception must be overruled. 

The  defendants' eighth and last exception relates to the charge on 
punit ire darriagcs. The  basis of t h i ~  assig~inlcnt is tl a t  there is no 
cridcnce from which the jury nonltl be ju~tif ied in an-ar,ling such dam- 
ages, and that i t  was, thercforc. error to imtl.uct them u l ~ o n  the subject. 

T e  think liis Honor properly submitted tliis phasr of the case to the 
jury for tlwir consideration. Kot  only did t l i ~  language of defendant's 
employees amount to a charge of larccny, actionable p r  se nndrr  our 
law, but the accompanying acts in causing plaintifl's goods to be opened 
puhlicly and searchrtl in the presence of divers pcrFons gave such pro- 
nonnced color and tour to  the nlt ire setting of the case as to ~ r a r r a n < t h e  
jury in  assessing c x e m p l a r ~  daniagrs. B o u d t ~ n  7.. Rcriles, 101 S. C., 612. 

Pnnitirc. damages, s o ~ n ~ t i n ~ c s  called smart nioliry, arc allon.erl in cases 
where tlie i n l n r -  is inflicted in a mnlic~iolis, ~v:~nton, and rt~clrle~s manner. 
The  def(w1nnts' cond~lct ninst 11a1-(1 h e m  actually nialicious or wanton, 
displaying a spirit of niischicf tonartls the plaintiff, or of reckless and 
crinii~lal  intliffcrencr to liis rights. TThen these rlemcnts are present, 
damages commensurate n-it11 tlir illjury may he allowed by way of 
pl~nislmient to the defendants. But  thew damages arc  awarded on the 
grounds of public policy, for exaniple's sake, and not because the plain- 
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tiff has a right  to the money, but it goes to him merely because i t  is 
assessed in his  snit. I n  a proper case, like the one a t  bar, both the 
awarding of punitive damages and the an~oun t  to be allo~ved, if any, rest 
i n  the sound discretion of the jury. Cobb e. R. R., 175 N. C., 132;  
Fields  v. B y n u m ,  156 S. C., 413; Hoyes  1'. R. R., 141 N. C., 1 9 9 ;  Smifh-  
u'iek c .  W a r d ,  5 2  K. C., 64. 

The  fact that  plaintiff's stancling in the con~munity has not been 
impaired by defendants' conduct, and that  he can still show a good char- 
acter, does not exonerate the defendants from their wrongful purpose. 
This might tend to show a smaller injnry actually sustained, but a 
greater damage really intended. The malice, ill-~vill, and spite of the 
defendants are  not pel. se reduced or mitigated by the meager results 
accomplished. Compensatory damages are based upon injuries sufferfd 
by the plaintiff, while punitive damages are awarded upon wrongs ill- 
tended by the defendants. However, t h ~  amount of punitive damages, 
while resting in  the sound discretion of the jury, may not be excessively 
disproportionate to the circumstances of contumely and indignity present 
i n  each particular case. Gilreath 21. Allen, 33 N. C., 67 ;  Sloan 1%. E d -  
zcards, 61 ~ d . ,  100;  Bernheimer v. Becker, 3 L. R. A. (N. S.), 221. 

We have carefully examined the record, the defendants' exceptions and 
assignments of error and find no sufficient reason for disturbing the 
results of the trial. 

N o  error. 

S. A f .  JACKSOX, BDJIISISTRATOR, v. ATLAR'TIC COAST L I S E  RAILROAD 
COMPASY. 

(Filed 30 March, 1921.) 

1. Railroads-Crossings- Contributory Kegligence-- Instl'uctions- Evi- 
dence-Appeal and Error. 

Where there is evidence tending to show that the train of the defendant 
at the crossing of a public road negligently ran into the automobile of 
the plaintiff's intestate as he was attempting to cross the track, his 
failure to come to a full stop before entering upon the right of way will 
not as a matter of law sustain a peremptory instruction in the affirmative 
on the issue of contributory negligence, there being evidence tending to 
show that the plaintiff's intestate was not negligent in other respects. 

2. Negligence-Contributory Xegligence-Burden of Proof. 
Where contributory negligence is relied upon, the burden is on the 

defendant to show it. 
3. Railroads- Crossings- Segligence- Signals-Warnings-Evidence- 

Questions for Jury. 
Where a railroad train collided mith an automobile and caused the 

injury complained of. where both the track and the public road were in a 
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cut of eleven feet apl~roaching each other a t  an angle so that the :~l~pronch 
of the train could not be seen more than eleven feet from the track, and 
there is evidence tending to show that the train. a t  sixty milef. an hour. 
had approached without signal or warning, and without heeding a siyn 
for that purpose placed about two hundred and fifty feet from the place 
of the collision. it is sufficient to take the case to the jwy upon t11~ i ~ w e  
of actionable negligence of the defendant. 

4. Instructions-Evidence. 

Upon an appeal from an instruction directing a verdict for defendant, 
the evidence must be taken in its m o ~ t  favorable aspecl to the plaintiff 
that the jury could hare considered it. 

L i ~ ~ ~ ~ ~ ~  by both parties from Gztion, b., at Sovcirlber Term, 1920, of 
H o ~ ~ s o r v .  

The plaiutiff's intestate was a farslier who was killed a t  a railroad 
crossirlg about a quarter of a mile from his house as ht was returning 
home in  his automobile. H e  was struck by the defendaiit's riorthbou~id 
express train a t  a point where the railroad track crosses the public road 
one and a half miles north of the station a t  Buie's. 

111 approaching this crossing for a distance of several hundred yards 
the railroad and the public road run  nearly parallel, gradually converg- 
ing into a "V" and a t  a point about 114 feet from tlie crossing the 
public road makes a sharp turn  and al)proaches the railyoad a t  a right 
angle and through a cut about 11 feet deep. The railroad approaches 
the crossing through a cut of about the same depth. The  uncontra- 
dicted evidence is  that  after turning this curlye, 11415 feet from the 
defendant's track, i t  was impossible to see the t ra in  r u n n ~ n g  north unti l  
within 10 feet of the track. The  evidence shows that  when the plaintiff's 
intestate turned the curve a t  that  point a d  started through the cut, the 
train was 854 feet from the crossing. The  railroad cui extended 250 
yards in that  direction. The  eridence also shows that  between the track 
and the public road there was a very heavy growth of yourig pine timber, 
bushes, shrubbery, and other ~liidergrowth, a ~ ~ d  that  this, together with 
the fact that  the track is coustructed through a cut 11 feet deep, ob- 
structed the vision of the plaintiff's intestate in seeing tlie approach of 
the northbound train, which was running late and a t  a high rate of 
speed, estimated a t  60 miles au  hour or more by the railroad employees 
and other witnesses. 

Practically all the witnesses, i~icludiilp the drfendant's section foreman 
and his  helpers, testified that  the engineer did not blow for the crossing, 
nor did he ring the bell or give any qther signal. T h e  scction foreman 
who reported thc collision indicated ill his ~-el)ort to the cornpang, made 
on the day the deceased was killed, that  no signal was g i ~ e i i .  One wit- 
ness. Patterson, testificd that when he saw the smoke from the defend- 
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ant's engine it was 854 feet from the crossing, according to measurements 
afterwards made, aiid at  the same instant he saw plaintiff's intestate 
turn the curre and start through the cut to the crossing. H e  was travel- 
ing slowly, about eight or ten miles an hour. R e  was not seen again 
until after the train had passed. wheli he was found crushed and 
wouaded, h a ~ i n g  been struck and thrown about 35 feet by the defendant's 
train. He  died about ten o'clock p. m. of the same day in a hospital in 
Fayetterille. 

Russell CE Weatherspoon, J IcIn fyre ,  Lawreme & Proctor, and Johnson 
(e. Johnson for plaintiff. 

McLean, Varser, JIcLean d Stacy and G. B. Patterson for defendants. 

CLARK, C. J. The court submitted three issues, as follows: (1) 
Was plaintiff's intestate killed through the negligence of the defendant, 
as alleged in the complaint Z (2) If so, did plaintiff's intestate, by his 
own negligence, contribute to his injury and death? ( 3 )  What damages, 
if any, is plaintiff entitled to recover 1 

The court instructed the jury that if they believed all the evidence 
and found the facts to be as testified that they would answer the second 
issue "Yes," and the third issue "No," and they responded accordingly. 
The plaintiff excepted and appealed. The court also instructed the 
jury to answer the first issue ('Yes," to which the defendant excepted and 
appealed. 

There was no evidence that the plaintiff's intestate did not look and 
listen. There was evidence from which the defendant contends the jury 
should so find. There is evidence from which the jury could find to the 
contrary. There is no presumption in favor of contributory negligence, 
and the burden was on the defendant to prove it. 

I n  S o r t o n  v. R. R., 122 N. C., 929, it is said: "Where there is no 
evidence of the fact, the presumption is against contributory negligence, 
even in the absence of any statute, like our own, making it a matter of 
affirmative defense. R. R. v. Gentry, 163 U. S., 366; R .  R .  v. Griflith, 
159 U. S., 609." 

I t  cannot be declared, as a matter of law, that failure to come to a 
complete stop before entering upon a railroad crossing is contributory 
negligence. I n  Perry v. R. R., 180 K. C., 290, the Court said: "Fail- 
ure to stop before crossing a railroad track cannot be declared, as a 
matter of law, to be contributory negligence, but it should be considered 
by the jury in connection with the surrounding circumstances in de- 
termining whether the party was exercising the care of one of ordinary 
prudence." 

I n  Jolznsoa c. R. R., 163 3. C., 442, the Court uses the following lan- 
guage: ('Defendant requested the court to enter a judgment of nonsuit 
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upon the evidence, as plaintiff's intrqtate was guilty of such contributory 
~ ~ c p l i g t ~ r i ~ ~  ill dr i r ing  upon the crossil~g TI-ithout lookinp or listenillg as 
harrcd his rcco\ cry. The  judge could not I i a ~ c  done so without deciding 
an isquc of fact, which he is forbidden to do, that being the function,of 
the jury. Prll's Itevisal, sw. 333, and cases citcd ill note. The  eridence 
 fa^ orable to dcfmtlant's vic\f of the casc may be e1c.r so srrollg a d  per- 
snx.ire. hilt if tlicre i~ a conflirt of t c~ t imon>  it must he left to tllc jury, 
and tlicy must find the facts." 

I n  Slirpnrtl 2 % .  R. R.. 166 S. P., 5-44, the C'ourt, tlirough XY.. .71 ,5 f i t c  
IloX c, laid t l o~v l~  the rule as follows : "Wllsre tlie r i rw  is oh+mcted, a 
traveler ma- ordin:lrily rely npon his sense of hcwring, and if lw doe5 
listcn and i, illtlnc~cd to entw upon a public crossing because of tlie negli- 
gent failure of the company to give the ordinary signals, this will 
usually be attributed to the failure of the compally to w l r n  the traveler 
of danger, and not imputed to hinl for contributory negligence." 

I n  Ilinkle 2.. R. R., 109 K. C., 472, substantially the same rule is 
stated in tlie f o l l o w i ~ ~ g  language: "Where the injured p-rson ~vould not 
have gonc on the crossing but for the negligeucc of lhe engineer ill 
failing to pire the proper signal, the railroad compar~y will be held 
liable in damages resulting from a collision, although the party injured 
may h a w  been careless in exposing himself." 

Tlir uncontradicted widenre tended to sliow that  t r le  train wliiih 
strnck the plaintiff's intestate was r u n n i ~ ~ g  late, and a t  a speed of about 
sixty miles an  hour ;  that  there \$as :L whistle-post about two huntired 
and fifty to three hundred yards south of tht. crossing, pa t  there for the 
purpose of indicating to the mgineer that  the nhist le should be blown 
for the crossing, and the bell rung;  that  the defendant's foreman and a 
crew of nwn were startding near the whistle-post a t  the time the tr+in 
passed, having been forced to reniovr2 a hand-car from t l l ~  track to allon- 
the train to pass; and that no signal whatsoever was given. About one- 
half tlozcn witnc~sses testified that  tllcp were in close pl-oxirnitp to the 
place where the whistle should have been blown and carefully observed 
that no signal Tras given, some of these witntwes being f,irmers residing 
in the neighborhood, and sonie of them employees of the railroad 
company. 

I n  J ~ n X l n q  1 ' .  R. R., 135 S. C., 203, the C'onrt in id :  "It i q  n rnilroacl 
elipinccr'.s tlntg to blow his whistle or ring his bell at a reasonable dis- 
tance from a crossing to warn those apl~roacliing the crossing nit11 a view 
of pawing o w r  the traclrs." 

111 HiuX Je I . .  R. R., 109 N. C'., 472, i t  n as also said : "For a m o v i ~ ~ g  
train to omit to give, in a reasonable time, some signal mh-n approaching 
a higlixay from which a train is  hidden h~ an  cmballkme~it, cnt, or 
cnrre  is negligence per se." 
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The defendant put on 110 evidence. The  jury could have. found 
directly or by inference from the evidence taken in  its most favorable 
aspect to the plaintiff the following state of facts:  

Tha t  the space between the county road and the railroad had grown 
u p  so thickly in trees, gum bushes, alder bushes, gum trees, and pine 
bushes and pine trees, that  the view of the deceased was completely 
obscured; that because of such obscurity, together with the screen 
afforded by the embankment on the defendant's right of way, the de- 
ceased could not see the approach of the train until within eleven feet 
of the "T" iron a t  the crossing; that  the deceased was carefully driving 
his automobile along the public highway, approaching the crossing a t  a 
speed of not more than eight or ten miles an  hour;  that  the deceased 
knew of the crossing and was driving slowly and carefully for the pur- 
pose of effecting a safe crossing, no other conclusion being reasonably 
assignable for the slow speed of his machine, and it being presumed that  
he was conducting himself as an  ordinarily prudent m a n ;  that  the 
deceased, while purposing to cross in safety, considered the danger and 
looked and listened for some warning or signal of the approach of the 
train, and hence reduced the speed of his automobile as additional pre- 
caution; that those in charge of defendant's train, which was running 
a t  not less than sixty miles an  hour, failed and neglected to ring the 
bell or blow the whistle as a warning to the deceased of its approach to 
the said crossing; that the failure to give such warning lulled the 
deceased into the belief that  no train was near, and that  he could cross 
in  safety, and that, so believing, he attempted to drive over the crossing, 
and while so doing was fatally injured, and the jury could find that  the 
conduct of the deceased, under all the facts and circumstances, was as 
an ordinarily prudelit man would have conducted himself under similar 
circumstances, and being lulled into a state of security by the negligent 
conduct of the defendant, the deceased did not have the time or oppor- 
tunity to save himself after passing within the danger zone. 

I t  is t rue there was evidence from which the jury could have reached 
a different conclusion upon some of the statements i n  this recital, but 
as  the evidence must be taken in the most favorable aspect to the plain- 
tiff in which the jury could have considered and found them, it mas error 
to direct a verdict against the plaintiff on the second issue, especially as 
the burden was upon the defendant to proye the affirmative on that  issue. 
C. S.. 523. and cases there cited. 

3 ,  

Among the most recent cases on the subject directly in  point are 
Penninger c. R. R., 170 h'. C., 473; Perry c. R. R., 180 S. C., 290; 
Rimbroziyh c. Hines, ib., 2'74. 

There being error as to the instnlctions on the second issue, i t  is  
unnecessary to continne the discussion, and the case will be sent back 
for a new tr ial  on all the issues. 

Error .  
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(Filed 30 March, 1921.) 

1. Estates-Rule i n  Shelley's Case--Wills-Deeds and  Conveyances. 
A limitatiou coming within the rule in Shelley's case, recognized as es-  

istent in this State, operates as  a rule of property, passing when applicable 
a fee simple, both in deeds and mills, regardless of a contrary intent on 
the part of the testator or grautor appearing in the iii~trumeiit. 

2. Sam-Statement of Rule. 
Whenever an ancestor by any gift or conyeyance took , m  estate of free- 

hold, as  an estate for life, and in the same gift or conveyance an estate 
is limited either mediately or immediately to his heirs c r  to the heirs of 
his body a s  a class to take in succession as  heirs to him, such words a re  
words of limitation of the estate, and conreys the inheritance, the whole 
property to the ancestor, and they a re  riot words of purrliase. 

3. S a m s D e s c e n t  and  Distribution. 
I11 order to an application of the rule in Shelley's case appreciation of 

the words "heirs" or "heirs of the body" must be taken in their technical 
sense, or carry the estate to the entire line of heirs to hold a s  inheritors 
under our canons of descent; but should these words be used as only 
designating certain persons, or confiuing the inheritancs? to a restricted 
class of heirs, the rule does not apply, and the ancestor (or the first taker 
acquires only a life estate according to the meaning of the express words 
of the instrument. 

4. Sam-Heirs of the  Body-Children. 
The limitation to W. for life, and after his death to lhis heirs, if any, 

in fee simple, and on failure thereof to his nest  of kin, the word "heirs" 
is not used in the sense of general inheritors of the elstate, but iu the 
sense of issue or children, and in such case TI'. takes a n  estate for life, 
and the rule in Shellev's case does not apply. 

5. Sam-Kext of Kin-Relationship by Blood. 
In  a limitation to one for life with remainder to his bodily heirs, if 

any, and on failure thereof to his "next of kin," the use of the words 
"bodily heirs" is to be taken in the sense of issue or children; and on the 
death of the life tenant without such issue or children, the takers, under 
the term "next of kin," a re  the nearest blood kin to the esclusion of 
relationship by marriage, and also of tht? principle of representation, 
unless controlling espressions in the instrument show a contrary intent. 

6. Same-Representation. 
I11 a limitation to W. for life, remainder to his bodily heirs, if any, and 

upon failure thereof, to his nest  of kin, on the death of ITT. without such 
heirs or issue, under the limitation to the nest of kin, without more, the 
brothers and sisters of W . ,  who first take, will inherit to the esclusioil of 
nephews and nieces of IT. who are the chiltlreri of deceased brothers and 
sisters. 
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APPEAL by petitioners from Devin, J., at September Term, 1920, of 
JOHKSTOK. 

Special proceedings to sell land for partition, transferred on answers 
filed to the Superior Court, and heard on case agreed. The facts perti- 
nent to the inquiry and his Honor's judgment thereon are set forth in 
the case on appeal as follows : 

"It was agreed by all the parties thereto, ,\bell Eis Ward representing 
the petitioners; Wellons & Wellons representing the defendant, Selina 
Wallace; and Parker & Martin representing the defendants other than 
Selina Wallace, that this case be heard upon the following agreed facts, 
to wit : 

''1. That C. A. Wallace died without birth of issue, and that Selina 
Wallace is the widow, and that the petitioners and other defendants, 
except Selina Wallace, are the brothers and sisters of the said C. A. 
Wallace, deceased, and the representatives of dead brothers and sisters. 

''2. That the defendants, Ashley Wallace, Elisha Wallace, and R. I. 
Wallace, are and were at the time of the death of the said C. A. Wallace 
his only surviving brothers or sisters; and that all of the petitioners are 
the representatives and children of deceased brothers and sisters of the 
said C. A. Wallace; and if the lands described in the petition descend 
to his heirs at  law, then their respective interests are as set out in the 
petition. 

"3. That on 25 February, 1889, Elisha Wallace and wife executed to 
their son, C. A. Wallace, deceased, a deed for the sixty-two and one-half 
acres of land described in the petition, which deed is duly recorded in 
Book '5,' No. 5, at page 280, of the office of the register of deeds of 
Johnston County, a copy of which deed is hereto attached, marked 
Exhibit 'A,' and made a part thereto. 
"4. On 27 June, 1919, the said C. 8. Wallace made a last will and 

testament, which was duly probated 23 -4ugust, 1919, and is recorded in 
Will Book No. 6, at  page 529, of the office of the clerk of the Superior 
Court of Johnston County, a copy of which will is hereto attached, 
marked Exhibit 'B,' and made a part thereof. 

' ( 5 .  The petitioners contend that they, together with the defendants, 
except the said Selina Wallace, widow, are the owners as tenants in 
common in the aforesaid lands under and by virtue of the aforesaid deed 
to C. A. Wallace. 

"6. That the defendants, Ashley Wallace, Elisha Wallace, and R. I. 
Wallace contend that they are the owners of said lands as the only sur- 
viving brothers and sisters, and being the next of kin of the said C. A. 
Wallace, deceased. 

"7. That the defendant, Selina Wallace, contends that she is the sole 
owner of said lands by virtue of said will of the said C. A. Wallace, 
deceased. 
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''8. That  this agreement of facts shall not interfere with the dower 
of the said Selina Wallace, provided, if i n  law she is entitled to the 
same." 

The portion of the deed, Exhibit "A," relevant to the inquiry is  as 
follows : 

"This indenture, made 25 February, 1589, between Elisha Wallace 
and wife, Penny Wallace, of the county of Johnston and Sta te  of North 
Carolina, of the first part, and C. A. Wallace, of the same county and 
State above written, of the second part .  

"Witnesseth, that  we, Elieha Wallace and wife, do, for  and in  con- 
sideration of the love and good mill that  we have for our son, C. A. 
Wallace, and for his better support, do by these presents loan and set 
over unto him, the above said C. A. Wallace, one tract or parcel of land 
to have and to hold during his natura! lifetime, with the exception that  
we, the above said Elisha Wallace and wife, hold the above said land 
subject to our support and protection during our natural  life. And 
then after the death of the above said C. A. Wallace, then said land 
to descend in fee simple to his bodily heirs, if any, and if none, to go to 
his next of kin," etc. 

I n  the will of said C. A. Wallace, Exhibit "B," the l m d  is  devised to 
his widow, Selina H. Wallace, for  life, and a t  her death to the children 
of R. I. Wallace. And upon these facts the court rendered judgment: 

"This cause coming on to be heard before Hon. W. A. Devin, Judge 
presiding, a t  the September Term, 1920, of the Superio* Court of John- 
ston County, North Carolina, and being heard upon the pleadings and 
an agreed statement of facts, Abell & Ward representing the petitioners; 
Wellons & Wellons representing the defendant, Selina 'Wallace; Pa rke r  
S. Martin repre~ent ing  the defendantq, Ashley Wallace, Elisha Wallace, 
and R. I. Wallace; and S. S .  Holt  represwting the dsfendant, Elisha 
Wallace, upon the motion of Parker  & Martin and $3. S. Holt, it  is 
considered, ordered, adjudged, and decreed that  the derendants, a sh ley  
Wallace, Elisha Wallace, and R. I. Wallace, are the sole owners in  fee 
as tenants in common, and are entitled to the immediate possession of 
the lands described in the petition in  this cause." 

From this judgment the petitioners, the nephews and nieces and the  
widow, Selina Wallace, appealed. 

Ed. S .  Abell and Ed. F. Ward for plaintiffs. 
Parker & Martin, and S .  8. Holt for defendanfs. 

HOKE, J. The  deed of Elisha Wallace to his son, C. A. Wallace, 
conveys the land in  question to said C. A. Wallace, "to have and to hold 
during his  natural  lifetime, subject to a life support for  the grantors, 
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and after the death of C. A. Wallace the land is to descend in  fee simple 
to his bodily heirs, if any, and if none, to go to his next of kin." The 
grantee having devised the property to his widow, remainder to the 
children of R. I. Wallace in  fee, i t  becomes necessary to determine what 
is the nature and extent of the estate conreyed, the widow insisting that 
her husband took a fee simple estate under the rule in Shelley's case. 
I n  numerous decisions of the Court, many of them of recent date, this 
rule has been recognized as existent in  this State, and it is held that 
when a limitation comes under the principle, i t  operates as a rule of 
property passing a fee simple both in  deeds and wills, and regardless 
of a contrary intent on the part  of the grantor. 

I n  Xobles  v. Sobles ,  177 N .  C., 245, the principle referred to is stated 
as follows : "So stated, the rule in question has always been recognized 
with us, and a perusal of these and other like cases will disclose that  
when the terms of the instrument by correct interpretation convey the 

e s t a t e  in remainder to the heirs of the first taker as a class. 'to take in 
succession from generation to generation' to the same persons as those 
who would take as inheritors under our canons of descent and in the 
same quantity, the principle prevails as a rule of property both in deeds 
and wills and regardless of any particular intent to the contrary other- 
wise appearing in the instrument," citing Crisp v.  Biggs,  176 N .  C., 
1 ;  Cohoon v. Upton ,  174 N .  C., S8; Ford I ) .  X c B r a y e r ,  171 N .  C., 421; 
Robeson a. Xoore ,  168 N .  C., 389; Jones 1 . .  Whichard ,  163 N .  C., 241; 
Price 21. G r i f i n ,  150 S. C., 523; X a y  v. Lewis, 132 N .  C., 115; S i c h o l s  
P. Gladden, 117 N.  C.. 497. 

And the same position is approved and impressively illustrated in  
Leathers a. Gray ,  101 S. C., 163, overruling S. c., 96 N. C., 548, and 
where the rule as understood and more frequently presented and applied 
in  this jurisdiction is thus stated by ,Werrimon, Judge:  "That whenever 
an  ancestor by any gift or conveyance took an estate of freehold, as an  
estate for life, and in  the same gift of conveyance a n  estate is limited 
either mediately or immediately to his heirs or to the heirs of his body 
as a class to tr.ke in  succession as heirs to him, such words are  words of 
limitation of the estate and convey the inheritance, the whole prqperty 
to the ancestor, and they are not words of purchase." 

From these and other authorities it will be noted that  in  order to an  
application of the rule in Shdley ' s  case (being contrary as i t  is to the 
expressed will of the grantor that  the first taker should have a life estate 
only), the words "heirs" or "heirs of the body" must be taken in their 
technical sense, carrying the estate to the entire line of heirs, and a t  
this time and in  this iurisdiction to hold as inheritors under our canons 
of descent, and if it appears by correct construction that  these words are 
not used in that sense, but only as ~vords designating certain persons or 
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coilfining the inheritance to a restricted class of heirs, the rule t1oc.s not 
apply, and the ancestor or first taker will be held to lia,c ncqnirctl only 
n life estate, according to the express words of the instrunlent. 

Thus in the case of Pucke f t  v. Xorgarz, 158 K. C., 344, a devise to 
" X .  of certain lands during her life, then to her bodily heirs, if any, 
but if she have none, back to her brothers and sisters," the Court was of 
opinion that, from a perusal of the entire dwise. the words "heirs of the 
body, if she hare any," with an ultimate limitation to her brothers and 
sisters, showed clearly that the words "heirs of the body" were not used 
in their technical sense, but were inteiided to mean children or issue, and 
the estate by correct interpretation was "to &I. for life, remainder to 
her children ill fee and in default of childreu. over to the brother and 
sister,'' citing numerous cases in support of the position. And in the 
subsequent case of Jones v. Whichard,  163 X. C., 241, a father corlreyed 
to his soil a tract of land, "to hare a i d  to hold the same to said Robert 31. 
Jones and Martha &I. Jones, his wife, during their natural life, and then 
to their legal bodily heirs, provided they leare any, and if not, to be 
equally divided among my nearest of kin," etc. 

The case of Puckett  1 % .  Xorgan,  supra, was held to be controlling, and, 
stating the priilciple applicable, the Court said: "In approval and 
illustration of the rule as stated. there are nlanv decisions here and else- 
where to the effect that, in order to its proper applic;ition, the words 
'heirs' or 'heirs of the body' (these last by reason of our statute, Rev., 
1578), must be used in their technical sense, carrying the estate to such 
heirs as an entire class to take in succession from generation to genera- 
tion, and they must hare the effect to convey 'the same estate to the 
same persons, whether they take by descent or purchase,' and, whenever 
it appears from the context or from a perusal of the entire instrument 
that the words were not intended in  their ordinary acceptation of words 
of inheritance, but simply as a descripfio pcrsonnrum designating certain 
individuals of the class, or that the estate is thereby conveyed to 'any 
other person in any other manner or in any other quality than the 
canons of descent provide,' the rule in question does not apply, and 
interest of the first taker will be, as i t  is expressly described, an estate 
for life." Citing, also, for the position, Pz~cket t  v. Morgan, 158 N.  C., 
344; Smi th  t i .  Proctor, 139 nT. C., 314; Wool v. Fleetwood, 136 N .  C., 
460-470; M a y  1 1 .  Lewis, 132 N .  C., 115; Whitesides v. Cooper, 115 N. C., 
570; illills v. Thorne,  95 N. C., 362; W a r d  u. Jones, 40 N. C., 404. 

The same principle was applied in the later case of Blackledge v. 
,Simmons, 180 N .  C., 535, the Court being of opinion that, on perusal 
of the entire instrument, i t  appeared that the words "heirs of her body" 
were not intended to be words of general inheritance, but were used in 
a more restricted sense. 
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Considering the present deed in view of these authorities, the estate 
being conreyed to C. A. TVallace for life, and after his death "to his 
bodily heirs in fee simple, if any, and if none, to go to his next of kin," 
the Iinlitation comes directly under the decisions of Jones u .  Wlzickard, 
163 N. C., 241, and Puckett c.  Jlorgaa, 158 S. C., 344, and that line of 
cases to the effect that the words "heirs of body" here are used in  the 
sense of children or issue, and the estate conveyed is to C. A. Wallace 
for life, remainder to his children or issue, if any, and then over. ,\ad 
under J l a y  v. Lezcis, 132 X. C., 11.5, the limitation over being to the 
next of kin of the grantee, should be held as a limitation affecting his 
estate by confining the descent potentially to a restricted class of heirs, 
to wit, his "nearest of kin," and so preventing the application of the 
rule in Shelley's case on that ground. This, in our opinion, being the 
true construction of the deed, C. A. Wallace, under the primary limita- 
tion having only a life estate, could not pass any interest by his will, and 
for the same reason his widow is not entitled to dower, the husband 
having never been seized of an estate of inheritance. And considering 
the facts further, the grantee, C. A. Wallace, haring died without chil- 
dren or issue to take under the deed, the question recurs as to who are 
entitled under the ulterior limitation to "his next of kin," the claimants 
being respectively his three surviving brothers, his widow, and the 
children of deceased brothers and sisters. On this question it has been 
held in this jurisdiction, in a long line of cases in  which the question 
was directly considered, that these words mean "nearest of kin," and 
that in the construction of deeds and wills, unless there are terms in the 
instrument showing a contrary intent, the words '(next of kin," without 
more, do not recognize or permit the principle of representation. Red- 
mond 2.. Burroughs, 63 K. C., 242;  Harrison v .  Ward ,  58 N.  C., 236; 
Davenport v. Hassel, 46 N. C., 29; Simmons  v. Gooding, 40 N. C., 382; 
Peterson v. Webb, 39 N. C., 56; Henry  21. Henry ,  31 N .  C., 278. 

I n  Redmond v. Bzlrroz~ghs, supra, the suggestion was made that the 
term ('next of kin" should receive its technical meaning that was usually 
given it in construing the statute of distribution, so including the prin- 
ciple of representation, but the Court, in rejecting the suggestion, called 
attention to the fact that the principle of representation as it prevailed 
in the statute did not arise from the use of the term '(next of kin," but 
by reason of further words appearing therein, to wit, "next of kin of 
equal degree, and those who legally represent them." And to show how 
consistently the Court has adhered to this ruling as the correct principle 
of interpretation, in the closing portion of his opinion in Harm'son c. 
Ward,  supra, Manly,  Judge, speaks to the question as follows: "In the 
case of Simmons  v. Gooding, supra, the Court felt constrained by the 
weight of authority, and we now feel constrained by that, and the force 
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of our own decision, to hold tlie words 'next of kin' i n  the will i n  ques- 
tion to mean the 'liearest ill degree,' and that the sister of the deceased 
brother, Benjamin, will take the slave property limited to him for life, 
to the exclusion of the nephew axid niece. 

"The able argument which has been addressed to us upou this point has 
caused us to consider it again more.at large than we might otherwise 
have done, and we are again brought to the same conclusion. We do not 
feel a t  liberty to depart from tlie construction heretofore adopted-a 
construction, i t  may be added, which has the sanction of the most emi- 
nent judges, Thurlow, Eldon, Grant, Plumer, and othrm. Those who 
are desirous of examining the authorities upon this vexed question will 
find them referred to by J a r m a n  in  his treatise on Wills, vol. 2, p. 38. 

"The construction which we thus put upon the will may disappoint the 
expectations of defelldant's friends, and work a case of hardship not fore- 
seeu and not desired by the testator, but it cannot be otherwise without 
illlsettling again tlie sense of words which i t  has given the courts great 
trouble to fix, and ~vhich  tlle public interest nov7 req lires should re- 
main so." 

-Igain, in these and other decisions on the subject, it  i: held uniformly 
so f a r  as examined that the term, as tlie equivalent of "nearest of kin," 
signifies "nearest of blood kin," and that  relationship by marriage is 
not within its proper meaning. Thus, in J o m s  c.  olive^, 38 N. C., 369, 
the testator died leaving a will in ~vliich there was an ulterior limitation 
to the "next of kin of himself and of his wife." Tlw widow har ing  
remarried and died, her husband made claim to a portion of tlie property 
as her next of kin, and it n as held that  the limitation was to the nearest 
of kin by blood, and the husband was excluded. And i t  was so directly 
held i n  Prfersou T .  Tl'ebli, 39 S. C., 56. The  same ride prevailed in 
Erlgland as to the meaning of tlle words "next of kin," E l m e s l y  v. 
I'ounq, 2 Myl. K., 7 8 0 ;  and courts of the highest authority in this 
country have also approved the position. S w a z e y  v. Jacques, 144 Mass., 
135; LOCX.P I . .  Lockc e t  a?., 43 K. J .  Equity, 97. 

111  an clenicl~tnry work of rwogiiized merit, it  is said tha t  the courts 
in this country have very gcnerallp held that "next of kin," when unex- 
plained by the context, means "next of kin according to tlie statute of 
distributions," but wr doubt if tlic statement is justified as tlie rule of 
interpretation for deeds and nills. Thus, in one of the aiithorities some- 
times referred to iu illustratioxi of such a statement, B l a g g e  c. B a l c h ,  
I 6 1  r. S., 439, the Court, in upholding the principle of representation, 
was passing on the distribution of a portion of the French spoilation 
i8laims dcpenclent and t lct~rmiued on the construction of the act of Con- 
gress controllilig ill the matter, ant1 i n  Seu2)riqhf /.. S e a b r z g h f ,  45 TV. Ira., 
the Court was construing a statute excluding the evidwce of certain 
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persons in suits against "nest of kin," and it was held that the scope and 
purpose of the statute justified and required the interpretation that 
the term "next of kin" should include all of those who took and held a 
pecuniary interest under the statute of distributions, but both of these 
able Courts recognized that in  the interpretation of deeds and wills the 
principle of representation was ordinarily excluded in the use of the term 
"next -of kin."ut however this mad be, it is beyond question the 
settled ~r inc ip le  of construction in this State that unless the instrument 
shows a contrary intent the words "next of kin" mean "nearest of kin," 
and that the principle of representation is excluded. 

There is nothing in X a y  v. Lrwis ,  133 S. C., 115, that is in necessary 
conflict with this position. That was a case involving the question 
whether the grantee under the deed could convey a valid title, and de- 
pendent on whether the rule in Shelle?(s case applied, the limitation 
being to the grantee for life, and then to his heir;,-if any, and if none, 
to revert back to his next of kin. After holding that a good title could 
not be presently made as the term "next of kin" might serve to withdraw 
the limitation from our general canons of descent, the Court, in  an  
opinion by our former associate, Justice Connor, and by way of 
illustration, merely quoted 2 1  -4. 85 E.  Enc. to the effect, ('That i t  was 
very generally held in the United States that the term 'next of kin' meant 
'next of kin' according to the statute of di~t~ibut ions ,  meaning, no 
doubt, that the term meant only 'nearest of kin,' as our cases construing 
the statute had uniformly held. And we are well assured that this able 
and learned judge, who has ever evinced a wholesome regard for estab- 
lished precedent as affording a dependable base line for all intelligent 
and well ordered progress, had no intent in  this casual reference to 
break down or set aside a long line of well considered decisions so uni- 
form and consistent as to establish the contrary principle as a rule of 
property on which many titles must depend." 

I n  accord with these principles we must affirm the judgment of the 
court below and hold that C. A. Wallace took only a life estate under the 
deed from his father. and that under the ulterior limitation to his next 
of kin the property belongs to his surviving brothers and sisters to the 
exclusion of the widow and his nephem and nieces. 

Judgment affirmed. 
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GEORGE \I7. GRAY v. CESTRAL WAREHOUSE COMPANY ET AL 

(Filed 6 April, 1921.) 

1. Warellousen~cn- Tobacco-- Pnblic Sales- Public Initerests- Court's 
Jurisdiction. 

Tobacco warehouses a re  "affected with a public interest," and the 
exclusion by the owners of the warehouse of one offering to sell or buy 
tobacco therein is  unlawful. 

2. Sam-Fraud-MisconductE~c1usion of Seller. 
Should any seller or buyer misconduct himself by fake sales or pur- 

chases, or otherwise, this is a matter for prosecution in the courts. The 
warehouseman can not judge the matter and punish the ofender hy exclus- 
ion a s  a buyer or seller. 

Where a tobacco warehouse compal~y has refused to receive the seller's 
tobacco for sale upon its warehouse floor, for "nesting" it ,  or so packing 
it  a s  to deceive bidders and give them a false impression of its real value, 
an order restraining the warehousemen will be granted and continued to 
the hearing a t  the suit of the seller when the plaintiff has  made out a 
prima facie case entitling him to the relief sought. 

4. Same--Boards of Trade-Rulcs and Regulations. 
\T7hile a board of trade of a town may make rules and regulations 

binding upon its members, and exclude persons from membership who 
violate them; this does not permit warehouses, by their iwles and regula- 
tions, to exclude either as  seller or buyer from their warehouse floors, 
any one because not a member of some prescribed organization. 

HOKE and STACY, JJ., concurring in opinion upon grounds briefly outlined, 
and WALKER and ALLEX, JJ., concurring in result. 

APPEAL by  defendants  f r o m  Cor~nor, J., a t  December Term,  1920, of 
LEXOIR. 

T h i s  i s  a n  action by George W. Gray ,  alleging t h a t  since 1914 he  h a s  
been engaged i n  the  business of buying tobacco sold on  the  floors of t h e  
tobacco warehouses located i n  Kinston, N. C., a n d  u p  to  1920 h a d  bought 
l a rge  quant i t ies  of tobacco, a n d  t h a t  t h e  buying of l e a €  tobacco upon  
warehouse floors is t h e  pr incipal  business a n d  occupation of t h e  plaintiff, 
who h a s  a license f r o m  t h e  U. S. Government  to  b u y  leaf tobacco; t h a t  
t h e  persons, firms, and  corporations named a s  defendants  compose a 
~ o l u n t a r y  association known as t h e  Kinston Tobacco B o a r d  of Trade,  
which consists of several doing business respectively i n  said 
town a s  t h e  Cent ra l  Warehouse Company,  F a r m e r s  Warehouse Com- 
pang, Atlant ic  Warehouse, K n o t t  Brothers  Warehouse, E a g l e  Warehouse 
Company,  a n d  t h e  N e w  Br ick  Warehouse Company;  t h ~ t  under  a r u l e  
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of the said board of trade no person could buy tobacco on said warehouse 
floors unless he were a member of the E n s t i n  Tobacco Board of Trade; 
that heretofore and up to 1920 the membership fee of the said Kinston 
Tobacco Board of ~ i a d e  was $25, which su; was so small that any 
person desiring to buy tobacco could easily become a member of thk 
board of trade with the right and privilege of buying tobacco, but on 
23 August, 1920, the said board of trade, the plaintiff not being present 
and having no notice, adopted a rule fixing the membership fee at  $500 
and raising the annual dues from $18.50 to $49.50, and also adopted a 
rule that failure to pay within ten days after notice would forfeit mem- 
bership. The plaintiff further averred that though a member of the 
board of trade he was not present at said meeting, and had no notice 
thereof, and the board of trade, composed of 34 members, increased the 
membership fee to $500, which was exorbitant and excessive, was in- 
tended to ;educe competition among the buyers by limiting the number 
of oompeting bidders; that the dominant and controlling members of 
the said Kinston Board of Trade are the representatives of the Imperial 
Tobacco Company, Export Tobacco Company, Liggett & Myers Tobacco 
Company, and the American Tobacco Company, and the warehouses in 
said town, and that the purpose of the said tobacco companies was, by 
diminishing competition among buyers, to purchase the tobacco upon 
the warehouse floors at the lowest possible price with the result that said 
tobacco com~anies  would obtain tobacco at a less price than it was 
reasonably worth, and in this way the tobacco growers in that section 
of the State are compelled to take less for their tobacco than the same 
is fairly worth, i t  being the purpose and object of said combination of 
manufacturers to purchase the tobacco at the lowest possible price by 
eliminating the independent buyer or reducing the strength and number 
of the independent buyers, and that for that purpose said companies 
gave notice through the President of the Kinston Tobacco Board of 
Trade, he being one of the buyers for the Export Tobacco Company, to 
each of the said warehouses that if any of the said warehouses accepted 
any bid from the plaintiff for tobacco on the said warehouse floor, then 
the said tobacco companies, i. e., the Imperial Tobacco Company, the 
Export Tobacco Company, Liggett & Myers Tobacco Company, the 
American Tobacco Company, and the other companies above named, 
would withdraw their buyers from said market and the floors of said 
warehouse offending, and not buy any tobacco offered for sale thereon, 
and he avers that the reason assigned for refusing the plaintiff's member- 
ship which was that he had "nested" tobacco, was a pretext and he was 
found guilty without giving the plaintiff an opportunity to be heard or 
requesting him to give information though the charge was untrue and 
false; whereupon the plaintiff brought this action for damages to his 
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GRAY 2). WAREHOUSE Co. 

reputation and character and humiliation for such unjust expulsion, and 
denies that the defendants had the right to exclude him from buying on 
the floors of said warehouses, and asked for an injunction to compel them 
to accept bids made by him for tobacco sold upon their said warehouse 
floors, and deliver upon payment therefor. The defendants answered, 
denying some of the allegations and admitting others, and the court in  
its judgment granted an injunction to the hearing, finding as facts that 
"the defendants, Central Warehouse Company, Farmers Warehouse 
Company, Atlantic Warehouse Company, Knott Brothers Warehouse, 
Eagle Warehouse Company, and the New Brick Warehouse, are each 
and all public tobacco warehouses, doing business as msrehousemen in 
the city of Kinston, and that each and every one of the said warehouses 
declined and refused to admit the plaintiff, George W. Gray, dealer in 
leaf tobacco, holding registration under United States rltatute, marked 
Exhibit 'A,' and filed in the record, to purchaee or bid for tobacco upon 
the warehouse floors of the said respective warehouses for the reason 
that the said George W. Gray was not a member of the Xinston Tobacco 
Board of Trade, the plaintiff having been expelled upon the charge of 
nesting tobacco, and the court being of the opinion that the said defend- 
ant warehouses above named cannot refuse to permit plaintiff to bid 
whether the allegations of their answers are true or not," and restrained 
the above named warehouse companies and other person3 named in the 
complaint from preventing '(the said George W. Gray, the plaintiff, to 
bid for tobacco offered for sale upon the floors of the said respective 
warehouses at  public auction, and to buy the same when his said bid is 
the highest bid therefor, and to deliver the same to him upon the pay- 
ment therefor," and ('consideration of the issues raised b:ir the pleadings 
is continued to be heard and to be determined in due course and practice 
of this court and the cause is retained for further orders." From this 
order continuing this restraining order to the hearing the defendants 
appealed. 

Powers & Elliott and James S .  Xanning for plaintiff. 
Cowper, Whifaker & Allen and Rouse & Rouse for defendants. 

CLARK, C. J. The only question presented is whether under the alle- 
gations of the complaint and admissions in the answer, and on the facts 
found by him, his Honor was justified in entering the order appealed 
from. 

The Kinston Board of Trade is- a voluntary organization, and they 
had the right to exclude or expel the plaintiff' from 1neml)ership therein 
with or without cause, and hi? Honor properly held that he did not pass 
upon that question, but inasmuch as the defendant wirehouse corripanies 
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were operating their property "affected with the public use," he rightly 
held that they had no power to exclude the plaintiff from buying because 
he was or was not a member of that organization. 

The plaintiff's cause of action is not because of his exclusion from 
the board of trade, but because he was forbidden to buy on the floor of 
the warehouses, and damages for such interference with his business 
and because of the humiliation and damages to his business by the 
publicity given to the allegation that he had been expelled for improper 
conduct. This raises issues of fact for the jury on the question of 
damages, and whether the allegation by the board of trade that he had 
been guilty of "nesting" tobacco was truthful or not. These issues were 
continued to the trial to be passed on by the jury. But the court held 
that whether he was a member of the board of trade or not did not entitle 
the defendants to exclude him as a buyer, and his Honor properly con- 
tinued the order restraining the defendants from excluding the plaintiff 
as a buyer until the hearing. The order appealed from provides that 
"the plaintiff is to be accepted as a buyer only when his is the highest 
bid and on payment." 

I f  any one applies to a railroad or a ferry for the transportation of 
himself or the carriage of freight, or to an inn-keeper, or sends his corn 
to a public mill, or his tobacco to a public warehouse, or applies to the 
owners of a gas or electric power plant, or any other business "affected 
with a public use," i t  has always been a principle of the common law, 
and never more necessary than now, that he is entitled to absolute impar- 
tiality as to the charges and treatment. If a passenger misconducts 
himself, those in charge of the train can put him off, and the same is 
true as to any other business affected with the public use. If in this 
case at the trial i t  shall be found that the plaintiff as a seller '(nested" 
his tobacco it would prevent any recovery for damages on the charge of 
humiliation caused by the publicity given by the defendants in making 
public that matter, for the truth is a defense to libel. Whether, if true, 
such conduct authorized the defendants to exclude the plaintiff as a 
buyer is a matter which may come up on appeal from the verdict at  the 
trial, but we hold that his Honor was eminently correct in  holding that 
as long as that matter was undecided, the defendants had no power to 
exclude the plaintiff from being a buyer at their public sales, and the 
injunction until the hearing was properly granted. 

I n  S a s h  v. Page, 80 Ky., 339, the duty imposed upon public ware- 
housemen for sale of tobacco is thus summed u p :  "When a warehouse- 
man for the public sale and purchase of tobacco undertakes to sell at  
auction and to conduct the business of a public warehouseman he assumes 
an obligation to serve the entire public. H e  has no right to select his 
own bidders, nor can he refuse to receive the tobacco of producers when 
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shipped to him. He  can no more refuse to sell the tokacco of the pro- 
ducer at auction, or deny the right of any to bid when (offered, than the 
owner of a stage or steamboat line may decline to take passengers or the 
owners of wine houses refuse to take the wine of others for storage. H e  
cannot escape this obligation imposed by reason of the statute, and the 
common law by changing his appellation from public: warehouseman 
to commission merchant." There is stated as authority for this the 
principles of the common law, "The sale of tobacco at  auction at  tobacco 
warehouses is a business affected with the public interest, and those 
carrying i t  on are under duties and obligations by common law to carry 
i t  on in  a way that is reasonable and beneficial to the to'oacco trade, and 
therefore they cannot discriminate or exclude buyers or sellers." This 
proposition is sustained by Cooley Const. Lim. (7  ed.), 570, et seq., and 
notes. The same subject is thoroughly discwsed by Waiie ,  Chief Jus- 
tice, in  Munn v. Illinois, 94 U. S., 125, where i t  is held that:  "I t  has 
been customary in England from time immrmorial, and in  this country 
from its first colonization, to regulate ferries, common carriers, hackmen, 
bakers, millers, wharfingers, inn-keepers, etc., and in so doing to fix a 
maximum charge to be made for services rendered, accommodations 
furnished, and articles sold," and the doctrine is there traced back to 
Chief Justice Hale. I t  is there also stated that it was held to apply 
to warehouses in Aldnut v. Inglis, 12 East., 527. 

The same statement as to the common law as to the many different 
businesses where property is affected with a public use forbidding dis- 
crimination in prices or otherwise, is to be found in Bacon's Abridge- 
ment, Wait's Actions and Defenses, and Aldnut v.  Ingli,;, 12 East., 527 
(already quoted), and Freund on Police Power, sees. 372-394. 

I n  Head v. Mfq. Co., 113 U. S., 17, Munn v .  Illinois was reaffirmed 
as to a water mill and mill-dam being affected with a public use, for- 
bidding any discrimination as to the patrons or charges, and at pp. 17 
and 18 are given the states which have by statute enlarged the common- 
law power in this respect, and among them this State. 

One of the most informing decisions on this subject is Publishing Co. 
T .  Asso. Press, 184 Ill., 438, which held: "The obligation of a corpora- 
tion charged with a public interest does not arise from, nor rest upon, 
contracts made by i t  in conducting its business, but grows out of the 
fact that the corporation is discharging a pnblic duty or private duty, 
which has been so conducted that i t  has become affected ~ v i t h  a public 
interest." 

To the same purport is 8. v.  Edwards, 86 N. C., 666, ais to grist mills. 
I n  Brass v. N. Dak., 153 U. S., 391, the doctrine was applied to public 
~varehouses and Xunn 7.. Illinois was reaffirmed. I t  ha11 already been 
reaffirmed as to elerators in B ~ i d d  v. S. Y., 117 S. P., 1, affirmed on 
writ of error, 143 U. S., 517. 
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The same principle as to all agencies "affected with a public use" 
was restated in  Mi72 D a m  Corp.  v. N e w m a n ,  12 Pickering, 477; the 
same rule was applied to gas companies, Shepard v. Gas Co., 6 Wis., 
,546; and to stock yards, Chicago v .  R u m p f f ,  45 Ill., 90: to market 
houses, Gale v. Kalamazoo, 23 Nich., 345, 355, in a learned opinion by 
Chief Justice Cooley. That an auction house was held for public use 
was laid down in 70 E. C. L., 54. 

The application of this doctrine to common carriers and other public 
utilities has been too often and too fully recognized to require any cita- 
tions. 

m e  have recently applied it to electric power companies, Public  
Service Co.  a. Power Co., 179 N. C., 18; R. R. v.  Power Co., 180 N .  C., 
422; G r i f i n  v. W a t e r  Co., 122 N.  C., 208, and other cases. 

Tobacco warehouses are public warehouses under the laws of North 
Carolina. Since 1895 the Legislature of North Carolina has regulated 
the warehouse charges, requiring that the tobacco shall be weighed by a 
person duly sworn; that every warehouse proprietor shall render to each 
seller of tobacco a bill of charges or fees for the same, and subjecting 
said proprietors to penalties for violations of the provisions of said 
statute. C. S., 5124, 5125, 5126; and since 1907 has required them to 
keep an account of the sales upon the floors and report the number of 
pounds sold each month to the Commissioner of dgriculture at  Raleigh, 
who is required to keep record thereof and publish same in  a bulletin, 
with penalty for failure to observe the statute both as to the warehouses 
and the Commissioner of Agriculture. C. S., 4926, 4927, 4928, 4929, 
4930; and since then, Laws 1919, ch. 90, now C. S., 7839, requires that 
every tobacco warehouse shall take out a license, "Which shall be a 
personal privilege and shall not be transferable," specifying also the 
amount of tax and the duty of the Commissioner of Agriculture and the 
appointment of traveling auditors and making violations of the statute 
a misdemeanor, thus taking over the supervision of the business by the 
State. 

Indeed, as far back as the history of the State extends the business of 
tobacco warehouses has been, if not a public duty, i t  has always been 
"affected with a public use." The laws of Korth Carolina from 1669 
to 1790 have been compiled as State Records, Vols. XXIII, XXIV,  and 
XXV, by the writer of this opinion, and in the index thereto, in the 
last named volume, it appears that no less than 7 3  statutes were enacted 
prior to 1790 in regard to tobacco warehouses requiring inspection, 
regulation, and fixing charges in such business. To the fullest extent, 
therefore, their regulation and control by the public has been recognized 
and enforced in this State. 
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I n  fact there is  no subject i n  which the protcction of the producers 
against extortion and conibinatioi~s to reduce prices is more important. 
I t  :~ppears from the official reports of the ITnitcd States and State 
Gorerlimcnts that  North Carolina in 1919 was the fol r t h  State in the 
IT1lion in the value of its agricultural products, comi~ig after Illinois, 
Iowa, and Texas only. I n  that  year the cotton crop cf this State was 
837,000 bales, bringing approximately $154,000,000 at ihe current price 
of 86 rents; the tobacco crop for the same year was 826 million pounds, 
bringing, a t  an  arrrage price of 50 cents, $163,000,000, being in excess 
of the d u e  of the cotton crop of the Statc.. Tn 1920, according to the 
G o r e r n n ~ m t  and Sta te  reports, the cotton crop of the State was 936,000 
halcs, d ~ i c h  at 15  crnte brol~gllt only approximately $'i0,200,00@, ~ d i i l e  
thc tobacco crop of 421 million pounds ( in  ~ ~ h i c h  North Carolina led all 
the other States) a t  an average price of 21112 cents bro lght i n  $90,515,- 
000. It thus appears that  the tobacco crop of the State exceeds in value 
cven the cotton crop, and whether the charge is  true or not that the 
cxcmsire reduction in the price of tobacco was caused by conlbinations 
among the largest buyers, i t  is easy to see that  if the (:onduct of ware- 
homes is left to their owners, and either on their own motion or upon 
pressure from the large tobacco manufac~turing companies they can 
exclude nay one from being a buyer either upon the c h ~ r g e  of some pre- 
vious moral delinquency, especially before c.onviction i r  court, or  by re- 
quiring buyers to become inembers of a board of trade a t  high cost, or in 
any other manner, the result will be to place the tobacco farmers of the 
State absolutely a t  the mercy of these gigantic corporations, and mould 
reduce the farmers, while nominally owners of their land, to become in  
reality mere tenants at will of thcse great monopolies, and practically 
peasants. The  entire history of the State, and the statutes on this subject, 
as well as our present statutes, place the r e p l a t i o n  of tobacco warehouses 
not under pr i ra te  control as defendants ha re  assumed in  this case, but 
~lncier the control of the public authority. I f  they can exclude any one 
from being a buyer, upon one pretext or  reason, they could do so upon any 
o t l~ r r ,  but being public warehouses they cannot forbid any one to be a 
buyer or seller any more than a quasi-public corporatiol , like a railroad, 
could refuse any one from being a i11ipl)w or a trareler over their lines 
upon an nllcgation of moral delinquency or failure to belong to sorile 
prc3rcrihcd association. The  matter, hon el er, does not need discussion, 
as i t  has been fully decided. 

I n  S a s h  P .  Paqr ,  44 -1111. Rep. ; S'. c., $0 Icy., 539, it is held : "One 
n h o  assnnies to carry on thc Inisiiiess of a lublic warelionse for the pur- 
chnsc of tobacco and the public sale tliercof a t  auction i c ;  bound to serve 
as sucli without discrinlinntioli, and cannot select bidde -s nor reject any 
prod~~ccrs."  I n  the course of that opinion the Court srtys : "Since the 
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formation of the State Government, the sale of this great staple has 
been fostered and protected by legislation. The  rights and duties of the 
warehousemen, the buyers and sellers, and all the officers connected with 
the warehouses, have been defined by statute, and no other commodity 
has received the same protection in the way of either general or special 
legislation. Xine-tenths of the tobacco is sold a t  auction, with the right 
unquestioned, until the present controversy, of all parties to enter the 
warehouse as buyers or as sellers, by their warehous'emen as their agents, 
and competition left unrestricted, save the option on the part  of the 
owner to approve or reject the bid. There is no provision, i t  is true, i n  
any of the statutes now in force, or that  existed prior to the lam as we 
now find it, compelling the producer of tobacco to take i t  to the ware- 
houses in  the city of Louisrille, or to expose it for  sale a t  public auction; 
but such warehouses have been always regulated by law for the benefit 
of the producer, as well as those who are  the proprietors of these tvare- 
houses, and the latter havc assumed an  obligation to the public that  
exists so long as they continue public warehousemen. They ha re  as- 
sumed a quasi-public character under the protection of the law, and mill 
not be allowed to exercise all the p r i d e g e s  that  have heretofore belonged 
to warehousemen, and evade all the duties and responsibilities of their 
position by the passage of a resolution disclaiming that  they are operat- 
ing their houses in  the capacity of warehousemen, but as commission 
merchants." 

This opinion from Kentucky, which is  second only to this State i n  the 
production of tobacco, further says: "The case of Xunn 21. Illinois, 94 
U. S., 113, bears directly upon the question raised in  this case. I n  that  
case it mas claimed that  the exercise of the legislative power of the State 
of Illinois was in riolation of the Constitntion of the United States in 
attempting to regulate by statute the maximum charges for the storage 
of grain in  warehonsei at Chicago and other places in the State, i n  
which grain is stored in bulk, and the grain of different owners mingled 
together. The  right of private property, and to deal and trade as these. 
warehousemen might see proper with those who applied to them to store 
their grain, v a s  insisted upon in that  case; but it was there held by 
Ii'aite, C. J. .  quoting Si r  Matthew Hale  in England, that 'property 
becomes clothed with a public interest when used in a manner to make 
it of public consequence, and affect the community a t  large. When, 
therefore, one devotw his property to a use in which the public has an 
interest, he in effect grants to the public an  interest in that  use, and 
must submit to be controlled by the public for the common good to the 
extent of the interest he has thus created. He  may withdraw his grant 
by discontinuing the use, but so long as he maintains the use, he must 
submit to the control.' There is manifest distinction between the man- 
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ner in which the business of selling tobacco a t  these warehouses is con- 
ducted and that of those who are engaged in the ordinary business of 
cominission merchants. These wareliousemeii now have, and always 
did have, i11 this State, public duties to perform, and to attempt to 
control by legislation the ordinary business of mercantile establishments 
in the same manner as the duties of these warehousemen are defined and 
regulated. would be in  violation of both the Federal and State Constitu- 
tions. If the fourteen warehouses in Chicago can be rrgulated in their 
charges because of their relation to the public, the ten warehouses in the 
city of Louisville can be regulated in the same manner, arid because the 
statute of this State is more liberal in its provisions toward the owners 
of these public warehouses than that of the State of Illinois is no argu- 
ment in favor of the right of the appellants to relieve themselves of the 
duty they owe the public. I t  is conceded fact that more than five 
millions in 1-alue annually find its way from the producer to the ware- 
houses in that city. The great part of this product is grown within the 
State, and the producer almost of necessity is compelled to place his 
tobacco under the control of and for sale by these sever21 warehousemen 
at public auction. All this tobacco must ni.cessarily pass through these 
warehouses, subject to such charges as are reasonable and proper, and to 
say that the proprietors, with such relations to the prblic, can forbid 
buyers to enter their auction room, and to deny to any but members of 
the board of trade or applicants for membership the right to make 
purchases, is a palpable disregard of the duty they owe io the individual 
patrons as well as to the public, and in the absence of any statute, is in 
violation of the rule of the common law. Such a public duty may be 
imposed on these warehousemen in express terms or by implication, but 
whether so imposed or not, i t  arises from the facts of this case. This 
doctrine has been discussed and in effect settled long before the rule 
established in  Nunn v. Illinois, and upon the doctrinr of the common 
law in reference to common carriers, such as steamboats, railroads, 
express companies, stage lines, warehouses, etc. I f  a public warehouse- 
man can refuse to sell the tobacco of the producer a t  auction, or deny 
the right of any one to bid for it when offered but those whom he selects 
or permits to bid, why may not the owner of a steamboat or stage line, 
without excuse, decline to take the passenger, or the owner of the wine 
warehouse to receive the wine of othtrs on storage? The steamboat is 
the private property of the owner; but he has engaged in a public 
cmploymmt, and so is tlit marehouieman. although riot of the same 
character; but the undertaking of each is affected with the public inter- 
est, and for that reason the steamboat is compelled to lake freight and 
paisengcr?, and the n~arelionsemen to receive and store arid sell at auction 
the tobacco of the on ncr, and all are allowcd to etitel* and compete as 
bidders." 
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A public warehouse company cannot discriminate by rejecting any one 
as seller or buyer. This is an obligation imposed on public warehouse- 
men both by common law as well as by statute, 40 Cyc., 404; 27 R. C. L., 
951. Up until Xunm v. Illinois, 94 C. S., 113, the railroads contested 
the right of the Government to fix their rates, prescribe their schedules, 
or otherwise regulate their operations, but that case settled the contest 
in favor of the public and since then regulation has been extended and 
it is now undisputed. -In examination of that case will show that the 
doctrine was derived by analogy from the common-law right to regulate 
ferries, common carriers, hackmen, bakers, millers, wharfingers, inn- 
keepers, and the like; to regulate their charges, prescribe the accommo- 
dation to be furnished, and the articles to be sold, and, above all, the 
prohibition of any discrimination in the facilities to be furnished to all 
alike and the charges to be made. 

The correctness of his Honor's continuance of the injunction is no 
wise affected, as he properly held, by the consideration whether the 
plaintiff was justly expelled from the board of trade or not, and it is 
not a matter of consideration, even at  the trial, except upon the issue as 
to damages for the humiliation caused by making the charge public if it 
was untrue. The injunction was continued for the valid reason that 
the defendants could not exclude him from being a buyer because he 
was not a member of the board of trade, which is entirely independent 
upon his having been properly excluded or not. The injunction was 
continued upon the ground that the warehouses being affected with a 
public use the owners could not require any discrimination by rejecting 
those who were not members of a certain organization, or requiring that 
such bidders should have paid a specified sum before they could join that 
organiz2tion, which would be a further hindrance to a numerous body 
of buyers. I t  is to the public interest that buying shall be a privilege 
open to all the public. If the warehouse owners could require that the 
bidder must belong to a board of trade to entitle him to be a buyer 
they could require that he should belong to any other organization or be 
a member of any church that they might designate. I f  they could 
require him to pay $500 to become a buyer, they could require him to 
pay $5,000. I n  short, if the public warehouses could make any require- 
ments which are a discrimination they could so narrow and so restrict 
the number of buyers that the competition would amount to nothing, 
and the farmers who raise and offer tobacco for sale would be compelled 
to take whatever was offered. I n  this lies the vital importance of this 
principle of the common law in its application to this case, and all other 
cases of public utilities or where prirate property is "affected by a 
public use." 



176 I_U T H E  S U P R E M E  COURT. [I81 

Many principles of the common law have been eliminaied or nlodified 
by tlie experience of tlie ages, with the adranc-e of civilization, but those 
that h w e  stood this test have prcscrved the standing of the common lam 
as the foundation of much of our liberty. Among these last there is no 
principle more important to the public welfare than to preserre to every 
indiridual, however humble, the right that in dealing with public utili- 
ties and businesses "affected with a public use," there t7an be no dir- 
crimination against any individual in regard to u n i f o r r i t y  of charges 
and impart ial  treatment. This principle is  more important now than 
erer, and has been widened and not restricted by tlle courts and b,v etat- 
ute. I t s  assertion by every one is as cominendable (and even more 
necessary to the public welfare) as the resistance of Hiimpden to the 
collection of ship money or of the Colonists to the s t a m p  Tax. I n  this 
particular matter we know that  the great tobacco~companies have been 
exceedingly profitable. and that  their inethocls were decl;ired illegal by 
the Supreme Court of the United States by an unanimous opinion, 
O'. S. 2'. American Tobacco Co., 221 U .  S., 106, quoted in  P u b l i c  Rerz>ice 
Co. 1.. Power Co., 179 N.  C., 32-38. One of them, upon a capital begin- 
ning with $350,000, gathered in a very fen- years a n  aggregation of 
$350,000,000, in addition to heavy dividends all along, being $1,000 col- 
lected from the public for every $ the olr-ners of the compavy had put into 
the business; and we know that  eren now more than one of them has been 
recently declaring 200 per cent dividends and more, while a t  the same 
time those who produced the tobacco are in  tlie direst straits. in many 
instances not being able to defray eren the expenses for the cultivation, 
and the fertilizer, for  their product. I f  the tobacco warehouses can 
nlak(1 discrimination of the kind used against this plaintiff, the producers 
of tobacco are henceforth hopelessly and absolutely in the pov-e; of these 
great corporations who control the warehouses, and can ~Irescribe. as in 
this case, regulations that  will rule out "independent" buyers and pre- 
rent  the organization of small competing companies. 

I n  the early history of this State, as set out i n  the compilation of our 
early laws, 23, 24, and 25 State Records, the tobacco warehouses were 
operated under State ownership. The  present regulation is that of 
supervision of a business '(affected with the public use." Should any 
seller or buyer misconduct himself as by fake sales or fake purchases 
or othervise, his conduct is a matter to be settled by prosecution for  
disorderly conduct or other misdemeanor in the courts. The  public 
~r-arehouseman himself has no such polr-er, and cannot punish him by 
prohibiting any seller or  buyer f ron- taking part  in the sales conducted 
in  said warehouse. T o  permit this would be to lav wide open the road 
to the exercise of an  undue restriction upon trade, which, always for- 
hidden by the common la~i*, is now indictable under both State and Fed- 
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era1 laws. Whether i n  this case there has been a combination attempted 
to restrict the number of buvers is a matter which can br settled only 
by proceedings under the State or Federal statutes, and is not before us. 

This matter has been too often discussed, and is too fully settled to 
require an  extension of this discussion. I n  X t i m  O .  Illi?wis, supra, the 
question was the application of the principles of the common law to 
elevators which had a monopoly of the grain bus ine~s  as the public 
warehouses have in  this State a monopoly of the salw of tobacco, and 
jf the warehouses in Kinston can exclude any one, a t  their will, from 
buying or selling, all could do so. I t  is not necessary that  there should 
be statutes regulating, on the part  of the public, the conduct of these 
public warehouses further than the common law or the statutes have 
already done. I t  is  sufficient to say that those operating them cannot 
impose rules or regulations which will exclude any 0 1 1 ~ ~  from selling or 
buying thereon equally with every one else, and on the same terms. 
They cannot make different charges to any one, nor exclude any one. 

This action is  brought for damages. Thc  allegatious that  the plain- 
tiff's expulsion was upon an  unjust and unproven charge of misconduct, 
causing-humiliation, i n d  that being prevented from buying has caused 
him pecuniary loss i n  his business and humiliatiou, are denied, and a re  
issues of fact to be settled by the jury a t  the trial. The  judge, however, 
properly granted 'an injunction against restraining the plaintiff from 
being a buyer on the floor of any warehouse operated by the defendants, 
and in doing so he has rendered a distinct service not only to the largest 
agricultural interest i n  the State, but to the State a t  large. 

The  defendants rely upon Godwin v.  Tel. Co., 136 S. C., 258, where 
the Court upheld the refusal of an  application for mandamus to place a 
t e l e~hone  in a house where unlan-ful business was carried on, if an  aid 
in carrying on the illegal business, but otherwise the corporation could 
not refuse the applicant. The  Court in that case was careful to say 
that  while a common carrier r a s  not required to carry :I passenger to 
aid in  an  illegal escape, or to do an  illegal act, it  could not refuse to 
convey him because he had done an illegal act. I n  this case the buying 
by the plaintiff was a perfectly lawful act in which any one mas entitled 
to share, especially one who held, as the plaintiff did, a Federal license. 
The  defendants could not reject or refuse any one the right to sell or to 
buy a t  a public warehouse sale or require any qualification such as 
members hi^ in a board of trade or any other that  would not be valid if 
required by a public mill or a common carrier. I t  is true a railroad 
company is a quasi-public corporation, and a telephone company is a 
public utility, but a public warehouse is a t  least "affected by a public 
use," like public mills, inn-keepers, and others. I t  is not necessary that  
there shall be statutory regulations, but it is essential that there shall 
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not he rcgulatiol~s by those operating public utilities or business "affected 
by the public use" which will permit discrinlinatioil against any one. 
Thew reqnircmcnts are based upon the principle, "Salns popzrli suprema 
est  /ex"; that is, that the public welfare i s  tht; highest lau'. 

The question here presented is one of the utmost importance, not only 
because it prcscnts a principle that has been recognized as settled law 
for centuries, but because of its great importance from a Politico- 
Economic standpoint, and that proposition is that public utilities, and 
wherever private property, by the nature of its employment, has become 
"affcctcd with a public use," the owners thereof cannot discriminate as 
to charges or treatment of the public, who are, from the nature of the 
business, invited to make use thereof. There is probably no principle 
of the law whose maiiitenance in its integrity is more important to the 
welfare of the public than this, or w h x e  disregard will bring greater 
disaster. 

Government is instituted for the protection of all men and all legiti- 
mate businesses, especially the weak against the strong. One buyer 
could not successfully contend against a combination of buyers, or of the 
owners of the warehouses, which is the only place where tobacco can be 
sold or bought, and to permit discrimination would be to place this great 
agricultural industry in the absolute power of any combination, which, 
by reducing the number of buyers and admitting onl i  those acceptable 
to great combinations, would place the producers of tobacco at their 
mercy 

For the same purpose of protecting the producer in the sale of the 
cotton crop, the General Assembly enacted the Cotton Warehouse, Act, 
Laws 1919, ch. 168, now C. S., 4907-492.5, which was held valid. Rickett 
v. Tax Commission, 177 N.  C., 433. 

Affirmed. 

HOKE, J., concurring : I concur in the disposition made of this appeal 
by which the injunction is continued to the hearing, and in the opinion 
that these warehouses dedicated by the owners or management to the 
public marketing of tobacco are affected with a public us:e and interest 
so as to become the subject of reasonable public regulations. And I am 
inclined to the opinion that the regulations now established by the 
Einston Tobacco Board, as to the selection and qualification of these 
buyers, may be too restrictive. Reserving final decision on that ques- 
tion, however, until the facts are more fully disclosed at the hearing, I 
am of opinion further that subject to such reasonable rules and regula- 
tions as may be established by the public agencies, and when not inter- 
fering with same, the authorities in control and management of these 
warehouses have the power to establish for themelves such reasonable 
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rules and regulations as may be required to promote business efficiency 
and insure fair and honest dealing in the transactions occurring there, 
and the same may extend to the exclusion of an individual buyer or 
seller who has been properly shown to be guilty of dishonest practices 
on the warehouse floor, and such as tend to destroy the confidence of the 
public and patrons in the integrity of their management, and of the 
business methods under their supervision and control. On perusal of 
the record, it is alleged in  the answer of defendants, and duly verified, 
that the plaintiff, who had been a member of the board of trade, privi- 
leged to sell and buy in these warehouses after a full and impartial 
hiaring had been found guilty of ('nesting tobacco" at  one of these ware- 
house sales, this being a practice by which the tobacco offered for sale 
is so packed as to deceive bidders and give a false impression of its value, 
and that he was expelled from his membership and excluded from buying 
for that reason and mrsuant  to a rule to that effect established bv the 
governing board. 1; these allegations should be established on the "hear- 
ing, whatever may be the rights of the public and patrons generally, I 
am of the opinion that the present claimant, as an individual buyer, has 
been properly excluded, and I am well assured that no court should 
lend its aid to restore him to a participation in  the warehouse privileges. 
Public policy requiring that these warehouse sales should be kept free 
from unreasonable restrictions, and the pertinent facts being in dispute, 
I think plaintiff prima facie has the right to take part and have his bids 
duly considered, and that his position should be maintained to the hear- 
ing. Tise v. Wl~itaker, 144 N .  C., 508; Cobb v. Clegg, 137 N .  C., 153. 
But  there being material issues raised on the pleadings, which may affect 
both the question of liability and the amount of damages, I am of the 
opinion that the order must be without prejudice, and subject to the 
determination of these issues at  the final hearing. Although this may 
be to some extent in the nature of a mandatory injunction, the authori- 
ties hold that a preliminary order is at times permissible in such cases, 
and I think this course should be pursued in the present instance. Keys 
21. Alligood, 178 N .  C., 16;  High on Injunctions (4 ed.), see. 4. 

STACY, J., concurring: I think the plaintiff prima facie is entitled 
to the privileges of a buyer upon the warehouse floors of the defendants, 
which have been dedicated to the public marketing of tobacco. I am 
also of the opinion that the regulation fixing membership in the Einston 
Board of Trade as a prerequisite to the privilege of buying at such tvare- 
houses is unreasonable and void. However, the duty which the defend- 
ants owe to the public of maintaining a free and open market is coequal 
with their obligation to support and promote the principles of honesty, 
integrity, and fair dealing in their business. Both affect the public 
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interest.  Hence, it  appcarilig tha t  mater ial  issues a r e  raisi.11 hy t h e  
pleadings, n-hich m a y  bear npoii tlie q u e s t i o ~ ~  of liability a s  ~ e 1 1  as  t h e  
issue of tl:miages, I conclw i l l  tlic result, mlcl agree tha t  ihe  r e w x i ~ i i n g  
order  should bc continued n i t l ~ o u t  l ~ r e j n d i c e  :1nd subject lo  the  determi- 
nat ion of these pertillent issuce a t  the final hearing. 

WALI~EIZ and  ALLES. JJ . ,  COMTW i n  rcblllt up011 the  g ~ o u n c l  tha t  t h e  
case ought  to he more  ful ly  tlereloped, and  tlie issues raised by tlle plead- 
ings determined lieforr all csprrqsion of o p i ~ l i o n  on  the legal ilneitio:ic 
discusscd before us. 

BESSIE ROE, sr HIS KEST FRIESD. v. J A M E S  C. JOUIRSIGAN. 

(Filed G April, 1921.) 

1. Evidel~ccDeclarations-Deeds and Conre)ances-Tender-Rrfusal of 
Grantee-Res Gestae. 

The grantee of a deed to tlle wme land5 had two tleedu from the .alnc 
grantor, his father, oue reserviiig a life ebtate to mother  and the other 
couvcyiilg the fee-simple title. reciting the cnncellntion of the fir.t: Hcld .  
to rehut tlie presumption of delivery of the first deed by tlie favt of 
registration, i t  T ~ R S  co i~~pe te~i t  to 4 1 0 ~  11y a tlicintere.ted 'ritile.. . te.tifj- 
in:: directly to the fact, t l ~ t  tlie f rautre  hail refuied to nccel?t the teiitlrr 
of the first deed, and n h a t  had heen relevantly said a t  tlie time, as  ;r part 
of t h ~  I T S  I / (  \trc. I)nt ~ i o t  !\hat \\-a\ wid after the fir*t deed had been 
recorded. 

2. Eviclencc-Declarations-Interest, 
The decl;~rations of a grantor of a tlced ill tlle cl~aiii of title that tlie 

grnntee had refused clelirery, to rebut the l)resunil)tiou of the delivery. 
are  in the iuterest of the grantor, aiid those 1!1;1iming u1idr.r hiin, and are  
iliadmissilile in evideuce. 

3. Limitation of Actions-Drcds rind Conrv;\.nnccs-Est,?tcs for Lif- 
Infants. 

The statute of liinitations will not ordinarily begin to run ngniiist the 
roiii:~i~ltlermall until tllc fallilig ill of the life estate, or until he I)ecoiiies 
of legal age. 

4. Ikeds and Conrc;\.anres-Gri~ntee Sot  In Esst-Rerocation-Statutes. 
The 1)rmvisions of the stntute, ch. 405, Lams of 1893, m:llring revocable 

by the grantor his deed to persons riot then in being, has no apl~lication 
~ ~ l i e l i  the deed was made prior thereto, for the rights conferred t l~ereuncle~ 
are fixed a t  the date of its registration. 

5. Attorney and Client-Infant Parties-Counsel Fees--Allo\v;inces- 
Proccdnrc-Clerks of Court. 

The Superior Court judge caiinot fix the coulpen.atiou of the ilttoriiey 
for nil infalit 1~:lrty to tlie actioii am1 tleclare it  :I lien ugon the li~lldc: in 
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controversy, the procedure therefor being before the clerk, where the 
infant may be represented by a guardian, and the amount fixed subject 
to the approval of the proper tribunal in passing upon his accounts. 

APPEAI, by defendant from K e w ,  J., a t  August Term, 1920, of 
FRAXICLIS. 

This case has been before us twice heretofore, Roe .c. Jownigan,  175 
S. C., 261, and S. c., 179 S. C., 686. 

The facts are fully stated in the first appeal, 175 N. C., at p. 262. 
William Roe executed a deed 26 August, 1881, to plaintiff's father, W. S. 
Roe, by whic l  he conveyed to him a life estate with remainder to his 
then wife for life if she survived him, and t l ~ e n  to his children. This 
deed was recorded 27 May, 1882. On 2 January ,  1856, he made a 
second deed to his said son, TT. S. Roe, in fee simple, for the same tract 
of 50 acres, n.hich was recorded. Thereafter W. S. Roe married a 
second time, and died July ,  1015, leaving the plaintiffs, his children by 
his second wife, surviving him. The  controversy is as to the validity of 
the  deed of 1851. 

TIT. S. Roe and his second wife conveyed the land to the defendant, 
and the deed Tvas duly recorded. This action by the grandchildren of 
T i l l i a m  ROC, 1vho are the cl~ildren of TV. S.  Roe by his second wife, 
against Journigati, the grantee of the deed by V. S. Roe, raises the 
question n-hether the deed for life estate to TT. S. Roe was ever delivered. 
On  this trial the court excluded t e s t i n l o l ~ ~  offered, and directed a verdict 
for the plaintiffs, and the defendant app~a led .  

11'. H. awl  2'11omas S T ' .  Rufin and IT'. -11. P u s o n  for plaint i f fs .  
B. 7'. Holden and ST'. H .  Yarboro~icjh SOT defendant .  

CLARK, C. J. The  real controversy in  the trial is as to vhether the 
esclucled evidence ~ v a s  competent as tending to rebut the presumption 
of the delivery of the deed of 1881, which was raised by its registration. 
TVhen the case n.as first here, 175 S. C., 261, the Court held that evidence 
of the declaration by TIT. S. Roe, that  he would not accept the deed of 
1881 conveying a life estate was incompetent, because he Tms not a 
party to the action, nor was he one under whom the plaintiff claims as 
11e derives his title from the deed of William Roe and not from W. S. 
Roe, and if admissible a t  all i t  could only be so as a declaration against 
interest. n-hich it TWF not, but was a self-serring declaration on the part  
of W. S.  Roe, a d  therefore incon~petent. 

011 the second appeal, 179 S. C., 686, the judge admitted the testi- 
mony of TIr. S .  Roe to the same purport upon the ground that  it ap- 
peared that TT. S. Roe was not the sole heir of his father, and had 
moved fro111 thc Inlid in  controversy, and therefore i t  was not a self- 
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serving declaration, but the Court again held there was crl:or, because 
this did not show that tlle declaration v a s  against the interest of the 

011 the tr ial  from which this appeal is taken, the defendant offered 
to prore by Robert Harr is  that  between lb81 and prior to 1586, that is, 
after the execution of the first deed and btlfore the execution of the 
second, the witness was a t  William Roe's house, W. S. Roe being present; 
that William Roe had the deed of 1881 in  his possession, and offered i t  
to W. S. Roc, \ ~ h o  refused to take it, saying he  did not want any land 
unless he could h a r e  it absolutely to do as he pleased with. a d  that he  
would not take a life estate. 

O n  both the former trials we held that what Mr. S. Roe ,;aid to another 
~vitness \\-as not competent, because not a dwlaration against interest, 
but here the defendant offered to show what Mrilliam Roe and Tv. S. Roe 
did i n  respect to the d e l i ~ e r y  of the dred, and the words accompanying 
such act, not as declarations against interest, but as part  of the r e s  gestce, 
showing that  in fact there was no delivery, and the deferidant contends 
that  this evidence was therefore competent. But the witiwss also stated 
that  this occurrence took place ahout 1 2  montlls before J o ~ ~ n i g a n  bought 
the land in December, 1886 (wliich would h a w  been about Decenlber, 
1883)) and, therefore, three and a half years after the first deed had 
been recorded, ant1 wc do not think the eritience of a tender and the 
refusal by W. S. Roe of the deed at that  date was sufficierit evidence to 
go to the jury to rebut the presumption of delivery arising from the 
registration of the deed, 27 May, 1882, especially when tlle second deed 
to W. S. Roe recites that  it was intended as a cancellaticn of said first 
deed. 

The defendant also excepts because of the rejection of the testimony 
of Edward L. Harris ,  which was offered to prove th: t "some 'time 
b e t w ~ e n  Angust, 1881, and January ,  1886," Mrilliam Rot, stated to the 
witness that  the tract of land belongcd to himself, William Roe, and 
that  W. S. Roe had refused to accept the deed because i t  (lid not convey 
a fee simple estate. I t  does not appear, therc.fore, that  this declaration 
by VTilliarn Roe was made prior to the registration of ihe first deed; 
and further,  i t  was a declaration in the interest of Willianl Roe. 

Tt nppears t l ia t  the defendant Journigan obtained a deed with full  
11-arranty from W. S. Roe i n  December, 1886, and has been in  possession 
32 or 33 years, claiming i t  his own in good faith, nlid a t  the time of this 
conrcynce  TV. S. Roe had no children. The  defendant zlso pleads the 
stntntc of limitations, but this deed r a s  certainly a conr egance of the 
life estate of W. S. Roe, who survived until 191.5. and this action was 
begull in Norrinbcr, 1915. ,It that tinlc the plaintiff waq, and still is, 
an infant. Tlic brotlicr was thcn 25 years of age, and is not a l ~ a r t y  to 
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this action, except as a next friend to the infant plaintiff, who alone 
recovers. I t  seems to be a hardship upon the defendmt, especially as 
under the act of 1893, ch. 498, now C. S., 996, a deed such as this, c011- 
veying an interest to a person not then in being, is re~ocable.  I t  is 
true that according to the evidence the plaintiff has been born since the 
act of 1893, but the rights conferred under that deed were fixed by the 
statute in  force at  the date of its registration in 1882. Roe v. .Journigan, 
175 N .  C., 263. 

What the defendant may be entitled to recover for betterments placed 
upon the land under bona fide belief of the ownership of the legal title, 
C. S., 701, and by reason of the warranty of the father, to the extent of 
property, if any, descended upon the plaintiff from the estate. of his 
father, C. S., 1741, are matters not now before us. We  can only declare 
that the testimony offered to rebut the presumption of delivery arising 
upon the registration of the deed in  1882 was not sufficient to go to 
the jury. 

The allowance of $500 to counsel for  the infant is irregular, and 
must be stricken out. The compensation should be fixed by proper pro- 
ceedings before the clerk, Speight v. R. R., 161 N. C., 87, and the making 
the allowance a lien upon the land and directing a s a l ~  if not paid is 
not authorized, so f a r  as ure know, by any precedent. The courisel who 
so faithfully and ably represented the infant plaintiff in this case are 
entitled to compensation, but it must be adjusted with the guardian. I t  
may be that  the infant already has other property and a guardian, or if 
not, one must necessarily be appointed to take charge of thcl property 
recovered i n  this case, and in either evrnt the guardian will adjust the 
fee with the counsel, which will be passed upon by the clerk in approving 
the accounts. 

I n  Midgett v. Vann, 158 3. C., 130, the Court says that "Counsel fees 
in favor of the successful party were abolished by statutc in  1871. I n  
many states attorneys' fees are allowed the successful litigant, but it is 
not so in this State, and in  some others, and in the Federal Court. 
R. R. v. Elliot, 184 U. S., 530; Hyman v. Devereux, 63 K. C., 589; 
Sfringfield v. Hursh, 94 Tenn., 423. The opinion in this latter case is 
a n  elaborate discussion on this subject, and g iws  the statcs where attor- 
neys' fees are recoverable and those where they are not, placing T o r t h  
Carolina in  the last named list. See Donlan 2;. T r 2 ~ t  Co., 139 N. C., 
212." 

I n  regard to allowance of fees to counsel against their own client i t  
was said i n  Mordecai 1'. Dwereux, 74 N. C., 673 : "The question is 
decided. Patterson T. Miller, 72 N. C., 516. This Court has never 
interfered between attorney and client in making allowances for pro- 
fessional services, and we are not inclined a t  this late day to assume the 
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polrc1r to do so. T e  make  al lowar~css  to  tlic c lsrk for s ta t ing the  ac- 
count, o r  to a commissioner f o r  making  a sale, on  t h e  ground t h a t  th i s  
work is  done by order  of the  court.  W e  l i a r s  lierer supposed t h a t  we  
could bc callcd on  t o  settle fees between clieilt and  t h e  at1 o r n q ,  a l though 
there be a f u n d  i n  t h e  keeping of t h e  court." I n  this  present case there 
i s  110 f u n d  i n  t h e  keeping of t h e  court  even, and  this mat te r  should be 
adjnstcd as  above iridicatrd when t h e  in fan t  can  he r ~ p r e s e n t e d  by h i s  
guard ian ,  subject to the  a p p r o r a l  of t h e  propcr t r ibuna l  i n  passing upon  
his  accounts. 

Ko error .  

T H E  RALEIGH T I R E  AND R U B B E R  COMPANY v. E. JV.  MORRIS  A A D  

MARY DIVERS,  TRADING AS THE M O R R I S  AND D I Y E R S  COMPAXY, ASD 
.T. P. ASD C .  T. JIATTHISKS, Ta.wrrc a s  JIATTHETT'S AI'TO AND ELEC- 
TRIC COMPANY. 

(Filed 6 April, 1921.) 

1. Sales i n  Bulk-Statutes-Police Powers-Evidence-Prima Facie Case. 
C. S., 1013, regulating the sale of merchandise in bulk, with certain 

r~quirements  as  to notice to creditors, inventories, etc.. making such sales, 
contrary to the provisions of thtl statute, prima facie evidence of fraud 
and void as  against creditors of the seller, is a valid exercise of the police 
powers of government, and such sale is  to be regartled as  prittza facie 
fraudulent in the trial of a n  issue as  to its ralidity. 

2. Same--Remedies of Creditors-Bona F ide  Purchasers. 
When a sale of merchandise in bulk is aroided for nor~compliance with 

the statute, C. S., 1013, the goods can be made available 132' direct process 
or levy and sale in the hands of the original purchaser, or such purchaser 
may he held liable for their value when they are  disposed of by him, and 
either remedy is  available to the creditors of the vendor against subse- 
quent purchasers as long a s  the goods can be identified, or until they have 
passed into the hands of a bona fide purchaser for value without notice. 

3. S a m e I d e n t i f i c a t i o n  of Goods-Subsequent Purchaser,s. 
The sale of merchandise in bulk is without the usual course of business, 

and affects the purchaser with notice of a defective title for noncompliance 
with the statute, C. S., 1013, as  long as  it  crm be identified and traced to 
:my one to whom it has been transferred otherwise than in good faith 
and for a valuable consideration. 

4. Same-Dealers-Repairers. 
Where the dealer in automobile supplies has sold hi3 stock of mer- 

chandise in bulk to  those whose business it  is to use such material in 
making repairs for their customers, the latter mag not avoid liability to 
the creditors of the vendor on the ground that they wen: not dealers in 
such wares, under the doctrine announced in Swift & (70. v. Tempelos, 
178 N. C . ,  487, for the sale of the original creditor is itself void for non- 
compliance with the statute, C. S., 1013. 
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APPEAL by plaintifl from l i e r r ,  J . .  at secoiid Ciri l  Term, 1920, of 
11'~ I; E . 

The action is to rccor er of Morris-Dirers Company a balance due for 
qoods sold aild t lel i~erri l ,  and to hold defendant, the Matthews .Into 
Electric C o n l p a ~ y .  and its members, J. P. mld C. T. M a t t h e ~ ~ s ,  liable 
hy reason of having bouglit the stock of goods of the debtor, ill violation 
of plai~itiffs'  rights, ant1  hen the statnte applicable to ealcs ill hulk of 
wch  stock had not bcen complied with. Therc ncre  facts ill el id(111cc 
tending to tlion- that defendant, the Xorris-Di\-ers C'onipany, n a s  a 
partnership in Lillington, S. C., engaged in tlie business of selling auto 
qupplies, etc., a d  in July.  -lugust, and Scpteinhcr of 1019 they bought 
of plaintiffs tire5 and tubes for resale in their business, to the amo~ui t  
of $1,040. That  they ha re  paid on said account $100, ant1 an  additional 
%50 since suit started, leaving a balmlee due of $590. That  while said 
company x i s  so indebted, they sold out their entire stock of goods to the 
amount of $900 and more. iiicluding some of those bought of plaintiff, 
:I, the defendant, the hlatthen-s Company, s partilership composed of 
,lefendants, J .  P. and C. T .  M a t t h e ~ ~ r ,  and without inventory made or 
:lotice given, or otlienvise complying with the statute appertaining to 
.ales in bulk, C'. S.. 1013. There was also testimony on par t  of plaintiff 
permitting the inferelice that  the goods Tvere placed TT it11 the Morris 
Company on col~signlncnt to ~ p l l  a t  retail and rcndcr an ~ c c o u n t  of 
proceed4 to plaintiff at the end of each month, a i d  that at least $200 of 
the goods in  qnestioii were on liancl a t  the time of the sale to the Mat- 
thews Company. 

There TI-as evidence for defendant tending to sho\v that the Xorris- 
Dirers Company had bought the good!: outright from the plaintiff com- 
1)a11y, and there was a balance due of $590.60. There was further eri- 
deiice to tlie effect that C. T. Matthews alonc composcd the I\latthews 
Company, a i d  that  J. P. Matthews was only an employee, otherwise 
having 110 interest in the bnsiness. That  defeiitlant bought the ;rock 
of tlie Morris Company, paying them about $800 therefor, and that  
there was included in tlle stock about 9200 of goods sold to the Morris 
Conzpaily b- plaintiff. That  the Matthews Compm~y ran a garage and 
dealt in oils, gas, tires, tubes, etc., but these last were only sold to cuq- 
tomers or patrons nllo llad their machilies repaired a t  the shops, and as 
required for properly carrying on thc work of such bnsincss. During 
[lie progress of the trial it  appearcd that there had been no Per1 ice of 
process on Mary Divers, and a nonsuit mas taken as to her. 

On an  issue submitted, the jury found the amount clue plaintiff from 
E. If. Morris to he $590.60, and the court being of opinion that the sale 
to the Xatthews C'ompany did not properly come within the provision.; 

-of the sales in bulk l a v ,  and that 110 other reason for liability had been 
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showll, 0x1 niotio~l, the m i e   g gain st the hIatthews Conlpany mas dis- 
missed, ant1 judgme~lt e n t ~ r e d  apai~ls t  Norr is  for the balance of plain- 
tiff's debt as dcclaretl in thc rertlict. 

Plaintiff excepted and appealed. 

Ernrrs (6 E m o n  for p lainf i f i ' .  
Rose  LP' S a l m o n  for ( X ~ f e w l u n f s .  

HOKE, J., after stating the case: The  sales-in-bulk act, 1st Consoli- 
dated Statutes, see. 1013, provides in general terms t h l t  "the sale in 
bulk of a large par t  or the whole of a stock of merchandise otherwise 
:hall in the ordinary course of trade and in the regular and usual prose- 
cution of the seller's business, shall bc p r i m a  facie  evidence of fraud, 
and ~ o i d  as against the creditors of the s e l l t ~ ,  unless a specified notice 
is giren to creditors and inventory made within seven clays before the 
colitemplated sale. The  statute contains provision, also, tha t  if the  
vendor shall, before the sale, execute to a trustee a good bond available 
to creditors to an  an~oumt equal to the cash value of the goods in  such 
instances, the lax- shall not apply. I11 several cases where the question 
was directly presented and considered, this has been a p p r x e d  as a valid 
exercise of the police powers of government, and these and other authori- 
ties also hold that  sales coming within the effect and operation of the 
statute, and without compliance with the provisions as to the notice 
and inreutory, a re  yoid as against creditors, and where these require- 
ments have been met such a sale is  to be regarded as prim!% facie fraudu- 
lent in the tr ial  of an issue as to its validity. S w i f t  & Co. v. Tempe los ,  
178 X. C., 487; Armf ie ld  Co. I * .  Sa leeby ,  1'78 N. C., 298; W h i t m o r e  v. 
H y a t f ,  175 N.  C., 117; Gal lup  c. Roz ier ,  172 N. C., 233;  Penne l l  v. 
Rohin6on.  164 N.  C., 257. 

And when avoided as to creditors of the vendor by reason of failure to 
comply with the statutory requirements the gocds can be inade available 
hp direct process of lery and sale in the hands of the original purchaser, 
and being out of the usual course of business, and so affecting him with 
notice, such purchaser may be held liable for their value when they have 
been disposed of by him under the principles recognized and applied in  
the well considered case of S p r i n k l e  z*. Wel lborn ,  140 N. C., 163, and 
either remedy may be pursued by the creditors of the vendor as against 
subsequent purchasers as long as the goods can be identified or until they 
pass into the hands of a bona  fide purchaser for value and without 
notice. ,lffg. Co., c. S'umrrzers, 143 3. C., 102. I n  S p r i n k l e  u.  W e l l -  
horn, supra,  the principle is  stated as follo~vs: "The remedy of the 
vendor is not defeated where a fraudulent vendee has sold the property 
to an i ~ ~ n o c e n t  purchaser, for i u  such case the proceeds of the sale are as 
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arailable as the property itself. The fraudulent rendee becomes charge- 
able with the proceeds received from the innocent purchaser, but the 
property itself is iiot, and a personal judgment niay be obtained." 

And in Summers' case, supra, it was held, among other things, ('That 
when property has been obtained by actionable fraud it can be followed 
as long as it can be identified and traced, and the right attaches not only 
to the wrongdoer himself, but to any one to whom i t  has been transferred 
otherwise than in good faith and for valuable consideration.'' 

These being the recognized principles pertinent to the inquiry, it 
appears from the facts in evidence that the firm of Morris & Divers, 
dealers in automobile supplies, have sold their entire stock to the Mat- 
thews Company, and in our opinion such a sale comes directly within 
the provision of the statute; that the same is void as against plaintiff as 
creditor of the vendor, and the defendant purchasers are liable for the 
value of the goods included in the "stock of merchandise" of the vendors. 

I t  is urged for defendant, the Matthews Company, that they are pro- 
prietors of a repair shop, and were not dealers in supplies generally, but 
only sold to customers whose machines were taken to them for repair, 
and that they could not properly come within the effect and operation 
of the statute, citing the recent case of Swift & Co. v. Tempelos, 178 
N. C., 487, in support of their position. But apart from the testimony 
tending to show that these defendants sold tires and tubes and gas and 
oil, the question here is not what Matthem, the purchaser, has done 
and prop&d to do with the goods, but what was-the business of the 
vendors who sold to them, and there seems to be no dispute that this 
company, the original debtor, was a dealer in auto supplies. The char- 
acter of the bill bought of plaintiff would of itself well-nigh suffice to 
establish the nature of thei; business, and there seems to be no dispute 
about it in the record. The case cited for defendant, Swift v. Tempelos, 
supra, was the sale of supplies held for the purpose of a restaurant, 
which were not usually disposed of directly to customers, but only used 
for the purpose of making their food acceptable to their individua1 
patrons in the ordinary run of their trade and occupation, and while a 
bulk sale of such an enterprise was excluded from the effect and opera- 
tion of the statute, it was treated as an exception coming very near to 
the border line, and in the well considered opinion of Associate Justice 
Walker, the inclusive character of the terms used in the statute, "a stock 
of merchandise," was fully recognized. I n  the original series of Words 
and Phrases, Vol. V, p. 4478, Webster's definition of "merchandise" is 
said to be "objects of commerce; whatever is usually bought and sold in 
trade or market or by merchants; wares, goods, commodities." And, 
citing several decided cases, the term is further there defined as includ- 
ing "all those things which merchants sell, either at wholesale or retail, 
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a s  d r y  goods, hardware,  groceries, d r ~ g ~ , "  ctc. A\licl aga in  tlir  t lcfin~tion 
is  give11 a s  "commodities or goods to  tl-ade TI itli," wyinp  tha t  tllr n o r d  
canle in to  uqe as  tlcsignating tlit. goods mi1  \ \ar t ,< solil a t  fa i r s  anil 1i1ar- 
kets. Alid ill the  dccisioil rcfcrrctl to nntl 11111cli relicd on by t l e fc i~ t lan t~ ,  
and  also ill ( k t l l ~ l p  2 % .  Rorir~r,  172 S. C., 283, the  i l ~ l ) p l i t ~ s  or11iil:arily co111 
i n  a garage  a r e  expressly recognized a s  comliig n i t l l i ~ i  tlw statutory 
terms. 

T h e  question of t h e  liability of J. P. Mattlien-s a s  o u r  (of tllc pnrclia-- 
ers, o r  a m m l b e r  of tllr  firm, ctc., must  he tlttterminetl 11ncl~r tlic princi- 
ples ordinari ly  applicable to his  case ns pr t~scnted ill t lw pleadiligi ant1 
e ~ i d c n c e ,  but on  t h e  rccord n c  a r p  of opinion as  stntctl t l ~ t  tlii.; trail- 
action br tnecn  tlie M o r r i s - D i x e r ~  ('oinpaily a d  tllc M a t t l l e ~ v  Auto 
Electr ic  Company comes nit hi^^ tlic prori \ ions of tllc stntlite gorerning 
sales in bulk, t h a t  t h e  pnrcliaser milst account fo r  tlie rail c of the  goode. 
etc.. and  f o r  t h e  r r r o r  indicated plaintiff i y  m~ritlctl  to n i lrn t r ia l  of t h e  
causc, and  i t  is  so ordered. 

S e w  tr ia l .  

H. MUSICK v. CITY O F  DURHAM ASD T H E  PIOARD CIF WATER 
COMJIISSIOSERS. 

(Filed 6 April, 1921.1 

Municipal Corporations- Cities and Towns- Water-\I arks- Business 
Enterprises-Torts-Damages. 

The ownership and operation of a system by a citj-. charging  it^ coil- 
sumers for water i t  fu rn i~hes  them, is in t h ~  nature of a businesq enter- 
prise and not an act done in the exercise of governmental functions or 
police powers, a s  to which the city would not be liable for the negligence 
or torts of its agents or employees, unless under statutory provicion to 
that effect. 

Same--Principal and Agent-Assault. 
Where a city is engaged in sup~lyiiig water to it. citizen. for 1xiy it ii. 

responsible in damages for an unjustifiable assault on one of it. customer.. 
while properly on its premises paying his water bill, by it. iulwrintc'iiclel~t 

S a m e L e g a l  Tender-Assault. 
The superintelldent of the water-works of :I tit) unjustifiably n.eaultetl 

a customer after he had paid to ailother and 1)rol)ri emplojee the iiinouuc 
of his water I~ill, becanw he lmd paid a certain amount thereof in copper.. 
and had refused to take them from the floor wheie tlw sup~'rilitendriit had 
i~lsultingly thrown them and pay in money ill larger deiiomii~ationc 
Held,  the city was responsible in damages not\vitllctandiii the .unl paid 
in co1)pers was in excess of legal tender of money in that tlenol~linat~oil 
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4. Municipal Corporations-Cities and Tolvns-Premises-I~~vitation- 
Legal Tender. 

Where a customer of a city goes into the office it has prorided to pay 
his water bill, it  is upon the implied invitation of the city. and it i s  
required to afford him reasonable protection from its own employees and 
others thereon. 

APPEAL by plaintiff from Calcerf ,  J . ,  at April Term, 1920, of DCRHAM. 
The water-works in the city of Durham are owned by the municipality 

and are operated by it under the supervision of the defendant Board of 
Water Commissioners. Among their employees was one Harvey Bolton, 
who had general charge and supervision of said water system, and 
among whose duties it was, assisted by others under his supervision, to 
keep the books containing the accounts against all customers purchasing 
water, to render statements to said consumers for the water used by 
them, and collect all sums due and to give receipts upon payment of 
said bills. 

This is an  action by the plaintiff against the city for damages for 
assault and battery upon him by said Eolton. 

The  plaintiff, H. Munick, testified: "I l i ~ e  on Poplar Street, and 
conduct a grocery store. I have been living in Durham eleven years, 
roming here from Xew York. I came to New York from Russia, and 
am a Jew. I am married and have a family of four. I own my home 
and two more houses and buy water from the city of Durham. On 17 
dp r i l ,  1919, I went to the water company's office, taking a bill which 
the? had sent me for $4.50. S o  one was with me. I had been there a 
number of times before and paid my bills. Sometimes I would send 
the money and pay the bills by the children, and sometimes I would take 
it myself. This time I took it myself. When I came to the office I saw 
only the lady who collected. This was in the spring of the year, about 
t ~ v e l ~ e  o'clock, but I do not recall the day of the week. I do not know 
the name of the lady, but I took the money and the bills in my hand and 
handed them to the lady. I took from my pocket three paper dollars, 
one silver dollar, and fifty cents in pennies, and gave it to the lady with 
the bills. The fifty cents i n  pennies was in one package and were not 
loose. They were rolled up  like the bank fixes them. I got the pe'nnies 
in my retail business. The  lady receipted my  bills and I put them in  
my  pocket and started to leave the office. I did not go outside of the  
door, and in about fire minutes Mr. Bolton, who is manager of the 
~va te r  company, came in the office. I was standing beside the window, 
which is the regular place to pay bills when he came in. I had the bills 
then in my pocket, and the bookkeeper started counting the pennies. 
Mr. Uolton came in and asked the lady, 'What are you counting? 
nickels or dimes?' She  told Mr. Bolton, 'Mr. Munick gave me fifty 
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peunies.' X r .  Bolton then came around the counter inside the of6ce 
to the desk where she was. I was on the outside by the front door. 
Mr. Bolton took the pennies and pushed them off the counter onto the 
floor where I was standing. He  was at  the back end of tl e counter and 
1 \!-as at the front, and he pushed all of these pennies on the floor, and 
came from the inside to where I mas and said, 'Munick, pick up those 
pennies. They belong to you.' I said, 'Mr. Bolton, those pennies 
belong to you, not to me.' Mr. Bolton said, 'Munick, pick up those 
pennies; they belong to you.' I told him, 'The bill is paid, and those pen- 
nies belong to you.' That is all I said to him. I said, 'Those pen- 
nies are just as good as the dollars.' Mr. Bolton then locked the 
front door and took me by the jacket and called me 'a God-damned 
Jew,' and said, 'Give me back my bills.' I did not say anything, and 
he hit me in the face. I did not resist, and the door was, locked and I 
could not get out. The pennies were still on the floor. After he slapped 
me another man came to pay his bill, and Mr. Bolton o ~ e n e d  the door 
and let him in and the man then went out. Mr. Bolton was standing 
close to me and did not give me a chance to get out. Then I said, 
'Please turn me loose, I hare  to go home.' I did not know where the 
other man was then. When this other man went out Mr. Bolton locked 
the door again, took me by my jacket and pushed me in the back room, 
where the tools belonging to the city water company were. I said, 
'Please turn me loose,' begging him to turn me loose; I do not remember 
how many times. H e  did not close the door when he pushed me in the 
back room. The front door was closed. but not the door in  the back 
room. When he got me in the back room he took his two hands about 
my neck and choked me. H e  was standing in front of me and I said, 
'Please turn me loose; I've got to go home.' H e  turned me loose for 
about fire minutes, and then took hold of me again, and choked me fast 
until it interfered with my breathing. I t  hurt me, and I told him to 
please turn me loose. When he turned me loose the s~cond time he 
called to some one to bring a towel. A gentleman brought the towel and 
he took that towel and put it over my face. This interfered with my 
breathing, as I could not breathe with it over my face. A little later I 
told him, 'Maybe I got a dollar.' 'I will take back the pennies, Mr. 
Bolton; turn me loose.' I started looking in  my pockets, and I found 
one paper dollar, and said, 'I am glad I got one dollar to settle with 
you.' X r .  Bolton took that dollar and gave me back the fifty pennies. 
I took them, and Mr. Bolton opened the front door and said, 'Get out 
of here, and don't come no more to pay your water bill' That is all 
he said to me, and I left his office. I had been feeling mighty bad. I 
do not know how long I was in there, but I begged Mr. Bolton to turn 
me loose, as I was sick and could not stand it. I had some kind of sick- 
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ness in my head. I was back there in the office being subjected to this 
treatment about one-half hour from the time I went in. I went to 
Mr. Lunsford's office and asked him to phone for me a doctor. I do not 
know what Mr. Lunsford said. H e  was busy in his office. I left his 
office and went home. I used to trade with Mr. Lunsford. I did not 
see a doctor. The treatment I had received made me sick. When he 
choked me it hurt me for from eight to ten days. His  finger prints 
where he choked me could be seen on my neck by everybody for eight 
or ten days. Everybody asked me what was the matter. I t  made me 
feel very bad when he cursed me. I had Mr. Bolton indicted, and he 
was in court and the court found him guilty and fined him. He  did not 
resist. I have Mr. Lunsford, Mr. Speed, and Mr. Draughan for char- 
acter witnesses." 

On cross-examination, he said: "I used to come to this water com- 
pany's office before this, but had never been treated by any one that way 
before; and had never heard of any one being treated that way before or 
after I went there. This is the first time. I put my money on the 
counter and the young lady took the money and signed my receipt and 
gave me a receipt, and I put it in my pocket. I paid my bill in  full, 
and all my matters were closed with the city. Mr. Bolton got mad 
because I paid the pennies. I was on the inside. I got to the door on 
the inside, and Mr. Bolton locked the door so I could not get out. I 
have never heard of folks being locked in ;  that was an unusual sort of 
thing. I do not know what he did with the key; I could not get out, and 
did not try. H e  grabbed hold of me, and I said, 'Please turn me loose.' 
He got madder and madder all the time. I was yelling, and he got the 
towel to stop me from yelling. The young lady was inside the office 
while this yelling was going on. She was not doing anything. I do not 
know who the man was that brought the towel, but he worked in the 
office. He  did not do anything but give the towel to Mr. Eolton, I do 
not know his name. H e  was white, and not a rery heavy man. I do 
not know him. I did not try the door. Mr. Eolton opened the door for 
another man, who paid his water bill, and then Mr. Bolton locked the 
door again. The man who brought the towel stayed there in the back. 
H e  just gave the towel to Mr. Bolton and nothing else. The young lady 
who I gave the money to did not do anything. She stayed there in the 
office, looking through the window. She was there while Mr. Bolton was 
cursing me, where she could hear it. I indicted Mr. Bolton in  the 
recorder's court. He  pleaded guilty, and I am suing the city, whose 
agent he was." 

J. 0. Lunsford testified that he had known the plaintiff for 1 2  or 15  
years; had sold him flour for several years, and knew his general char- 
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acter, and i t  was good. That on the day of this occuri.ence the plaintiff 
told him about having this trouble in  the water company's office. 

A. J. Draughan also testified that he had known the plaintiff 10 or 12  
years; that he had sold him goods, and knows his geneJ~al character, and 
that it was good. 

At the close of the above testimony the defendant offered no evidence, 
but moved for judgment of nonsuit, which was granted. and the plaintiff 
appealed. 

R. 0. Everett and William G. Bramham f o r  plain.ti$. 
S .  C .  Chambers for defendants. 

CLARK, C. J. The testimony for the plaintiff presents one of the 
most singular occurrences that has come to this Court. The defendant - 
offered 110 evidence, and the nonsuit was granted on the uncontradicted 
testimony for the plaintiff, as above set out. I t  is, therefore, taken as 
true, with all the inferences from i t  in the most favolable light to the 
plaintiff. But indeed there seems to be but one that could be drawn 
from it. The plaintiff, an old and feeble man, went to the water com- 
pany on receiving a notice sent by i t  to pay his bill. H e  handed the 
clerk the money, and she gave him a receipt. A part  of the payment was 
fifty "pennies," that is, onecent pieces, \trapped up together. While 
he was standing there and she was counting the pennies, the manager 
of the water company came in, knocked the pennies off the counter on 
the floor, cursed the plaintiff, calling him a "G-d-d-11 Jew," told him 
to pick up the pennies, struck him, pulled him into another room, struck 
him repeatedly, interrupted this to admit another patron, and after the 
latter went out, the superintendent resumed his beating of the plaintiff, 
who offered no resistance, and begged to be turned loose to go home, 
shook him, choked him, put a towel over his face, suffocating him, and 
finally when the plaintiff tendered a dollar bill he told him to take his 
pennies and to leave and not come back. 

The official (Bolton) was indicted in the criminal court and convicted 
and merely fined. Taking this occurrence to be as btated by the plain- 
tiff, who is not contradicted and who provrd a good character, a more 
brutal and unprovoked assault could not be presented. It n7as abso- 
lutely without justification. The pcnnies, under the Cnited States 
statute, were a legal tender to the amount of 25 cents. U. S. Compiled 
Statutes, 1916, sec. 6574, and if the clerk had objected the water com- 
pany could not hare been compelled to receive beyond that sum in pen- 
nies, but it was no offense to teiider a larger sum in oile cent pieces, and 
the lady clerk accepted them, and even if the tender clf fifty of them 
was  for any reason objectionable (which does not appear), it certainly 
did not justify the treatment the plaintiff received. 
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There is no explanation of the conduct of the company's superintend- 
ent, and the only provocation given which we can infer from the lan- 
guage used by Bolton is the fact that the plaintiff was a Jew. H e  made 
no other charge. The treatment which the plaintiff received is paral- 
leled by that which is portrayed by Scott in Ivanhoe in the treatment of 
Isaac of Pork  seven centuries ago, and by Shakespeare as meted out to 
Jews in the Merchant of Venice, also centuries ago. The world has 
long outlived this treatment of an historic race, except perhaps in "dark- 
est Russia," when under the Czars. 

When Disraeli, later Prime Minister of the British Empire, was re- 
proached in Parliament for being a Jew, he made the memorable reply, 
"When the ancestors of the right honorable gentleman were painted 
savages roaming naked in the forests of Germany, my ancestors were 
princes in Israel and High Priests in the Temple of Solomon.'' 

Every voter, every witness, and every official takes an oath upon a 
sacred Book, every sentence and word in which was written by a Jew. 
When the Savior was incarnated, after the flesh he was of the tribe of 
Judah, and His mother, whom a great church holds immaculate, if not 
divine, has her name borne by n~illions throughout the civilized world. 
Whatever the shortcomings of any individual, it is strange that in this 
day of enlightenment such prejudices as were shown in this case should 

'survire against the race to which the plaintiff belongs. This plaintiff 
p r o ~ e d  without contradiction a good character, and certainly &ere is no 
evidence which justified in any degree the brutal assault made upon 
him for which no excuse is offered. For some unexplained reason the 
brutal assailant, though convicted, was punished only by a fine. I t  is 
to be presumed, however, that the city discharged him from its service. 

The ground upon which the nonsuit was asked and allowed, as p r e  
sented in this Court, is that the defcndnnts, end the city of Durham, are 
not responsible for the act of its agent, Harvey Bolton, superintendent 
of the water-works, or that, at least, in making the assault he was not 
within the scope of his authority in that he had no instructions from 
the defendants to commit such violenre. At the time that the assault 
was made by the said Harvey Eolton, he was acting in his capacity as 
agent. Had he been acting for a water company under private omner- 
ship it could not be contended that the corporation would not be respon- 
sible. H e  was there in the prosecution and furtherance of the duties 
assigned to him by the defendant municipality. Roberts v. R. R., 143 
3. C., 179. Indeed, the facts are very similar to those in Bucken c. 
R. R., 157 N .  C., 443, ('Acting within the scope of employment means 
while on duty." rook c. R. R., 128 X. C., 336. 

I n  Ange c.  Woodmen, 173 N. C., 33, it is said: ('It is now fully estab- 
lished that corporations may be held liable for negligence and malicious 
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torts, and the responsibility will be imputed whenever such wrongs are 
committed by their employees and agents in the course of their employ- 
ment and within its scope. . . . I n  many of the cases and in reliable 
text-books 'course of employment' is stated and considered as sufficiently 
inclusive, but whether the one or the other descriptive term is used, they 
have the same significance in importing liability on the part of the 
principal when the agent is engaged in the work that its principal has 
employed or directed him to do, and in the effort to accomplish it. 
When such conduct comes within the description that constitutes an 
actionable wrong, the corporation principal,.as in  other cases of principal 
and agent, is liable not only for the act itself, but for the ways and means 
employed in the performance thereof." I n  1 Thompson Negligence, sec. 
554, it is pointed out that unless the above principle is maintained, "It 
will always be more safe and profitable for a man to conduct his business 
vicariously than in his own person. H e  would escape liability for the 
consequences of many acts connected with his business springing from 
the imperfections of human nature, because done by another for which 
he would be responsible if done by himself. Meanwhile, the public, 
obliged to deal oE come in contact with his agent, for injuries done by 
them must be left wholly without redress. He  might delegate to persons 
pecuniarily irresponsible the care of large factories, of extensive mines, 
of ships at sea, or of railroad trains on land, and these persons, by the 
use of themextensive power thus committed to them, might inflict wanton 
and malicious injuries on third persons, without other restraint than 
that which springs from the imperfect execution of the criminal laws. 
d doctrine so fruitful of mischief could not long stand unshaken in an 
enlightened jurisprudence." This Court has often hldd the master 
liable, even if the agent was willful, provided it was committed in the 
course of his employment. Jaclcsm v. Tel.  Po., 139 N .  (3.) 347. 

Indeed, the doctrine goes further, and the principal is liable if one 
coming on the premises in connection with business dealings, or by 
invitation, is assaulted by one of its agents. This is settled by the lead- 
ing case of Daniel 11 .  R. R., 117 N. C., 592, and the numerous citations 
to the case in the Anno. Ed. Indeed, the same ruling has been uniformly 
made, and was reaffirmed at this term in Clark v. R. R., ante, 110. 

h'ot only is the corporation liable for injuries thus committed by its 
agents, but "it is the duty of a carrier to protect its passengers from 
injury, insults, violence., and ill-treatment from its scrvrtnts, other pas- 
sengers, or third persons." Seawell t i .  R. R., 132 S. C., 859, citing 
numerous cases. Indeed, as far  back as 1883, Rufin, J., in Brit ton 
1 ~ .  R. R., 88 N. C., 544, in  terms ever since deemed se;tled law, said: 
"The carrier owes to the passenger the duty of protecting him from 
violence and assaults of other passengers and intruders, and will be 
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responsible for his own or his servants' negligence in this ~ar t i cu la r ,  
when by the exercise of proper care the acts of violence might have been 
foreseen ,and prevented." This is oited with approval in Seawell v .  
R. R., supra. The same rule applies to any other corporation. I n  that 
case the passenger was assaulted by a mob, and the defendant was held 
liable because "four employees were present and it was shown that none 
of them made the slightest attempt to protect the plaintiff, and indeed 
there was evidence that two of them actively participated in, or at  least 
encouraged the assault." This case was reheard and reaffirmed, 133 
N. C., 517, the Court saying : "A careful examination of all the authori- 
ties shows no case, and the appellants cite none, that under similar cir- 
cumstances the railroad company has not been held liable, unless i t  
exerted whatever power it could to protect the passenger from the mob," 
. . . adding, "The cases are uniform, fastening liability upon a 
common carrier for failure to exert such protection as it could to a 
passenger against a mob," citing numerous cases. 

That the cor~orat ion is liable for the mistreatment of one invited 
upon its premises, as this plaintiff was, or even if i t  fails to protect him 
as fa r  as i t  can from violence by others while upon its premises, is 
beyond controversy. Indeed, the principle is so well settled that it needs 
no citation of authority. 

We apprehend, however, that his Honor did not nonsuit the plaintiff 
upon any views to the contrary, but doubtless upon the ground that the 
city was not liable. That contention by the defendant is equally untena- 
ble. I n  McIlhenney v. Wilmington, 127 N. C., 149, it is said: "The 
law is too well settled to admit of debate. I t  may, on review of the ", 
authorities, which are uniform, be thus stated: When cities are acting 
in their corporate character, or in  the exercise of powers for their own 
advantage, they are liable for damages caused by the negligence or torts 
of their officers or agents; but where they are exercising the judicial, 
discretionary, or legislative authority conferred by their charters or are 
discharging their duty solely for the public benefit, they are not liable 
for the torts or negligence of their officers, unless there is some statute 
which subjects them to liability therefor," citing numerous cases. The 
distinction is very broad and clear, and is settled by all the authorities 
substantially as follows: Wherever a city is exercising a gorernmental 
function, or police power, it is not responsible for the torts or negligence 
of its officers in the absence of a statute imposing such liability; but 
when it is acting in its business capacity, as in operating a water or 
lighting plant or other business function, it is liable for the conduct of 
its agents and servants exactly to the same extent that any other business 
corporation would be liable under the same circumstances. The distinc- 
tion thus laid down in McIlhenney v. Wilmington, supra, has been often 
cited with appro~a l .  
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T o  sum u p :  T h e  assault upon  t h e  plaintiff was  of t h e  most brutaI  
a n d  unprovoked nature.  Indeed there  i s  n o  evidence set u p  i n  this  case 
t h a t  tends to  pal l ia te  o r  mi t iga te  t h e  assault, which, i t  appears, mas 
entirely unprovoked. There  is  no question t h a t  Bolton was  t h e  officer 
of the  corporation, and  mas act ing i n  t h e  discharge of h i s  duty,  and  t h a t  
the  plaintiff was on  t h e  premises a t  the  invi tat ion of .;he corporat ion;  
a n d  fur ther ,  i t  was t h e  d u t y  of t h e  corporat ion not  only t o  re f ra in  f r o m  
assaulting or  i n j u r i n g  the  plaintiff while there, bu t  t o  protect h i m  f r o m  
a n y  riolencc which i t  could reasonably have  foreseen if offered b y  others;  
a n d  still  fu r ther ,  the  c i ty  operat ing t h e  water p lan t  i n  i t s  business 
capaci ty a n d  not under  i t s  governmental  o r  police power, on  these facts  
t h e  same l iabi l i ty  was  imposed upon  t h e  ci ty  a s  if i t  were a business 
plant.  

T h e  judgment  enter ing a nonsuit must  b~ 
Reversed. 

A. H. COSTIN v. TIDEWATER POWER COMPAXP. 

(Filed 6 April, 1921.) 

1. Carriers-Electric Carriers-NegligenreEvidence-IDroxin1ate Cause 
-Public Crossings. 

An electric interurban company for freight and pawenger hervice i~ 
required, when its cars approach a public c~ros<ing, to give such signal as  
would be reasonably sufficient to warn perboni: on the public road of the 
coming of the car, by ringing the bell or I-dowint: the mhistle or both, if 
neceswry : and its failure therein will be evidence of negligence, rendering 
i t  liable in damages when the proximate cau\e of a peiional injury to a 
person attempting to cross the track there. 

2. Same-Obstructions. 
The rule maliing an electric carrier respoi~siblc in damages for an 

injury caused to one attempting to cross its track a t  c crossing with a 
public road, is more insistent where the view of motormen operating the 
car and also of the person injured was obstructed at  the time hy a buildin:. 
in the carrier's use and maintained by it  on its right cf way. 

3. Same-Apparent Danger. 
I t  is the duty of the motorman on the car of an electric carrier, in tlie 

exercise of ordinary care, to avoid a collision by stopping: the car in time. 
when he sees or should have seen that a vehicle a t  a public crossing has 
stopped ahead of it  on the track, and his negligence therein renders tlie 
carrier liable when it is the proximate cause of the injury. 

4. Sam-Contributory Negligence-Qiiestions for  Jury.  
In  an action against a carrier for damages for a personal injury 5uc- 

tained a t  a public crossing in a collision with defendant carrier'i electric 
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car, there was evidence tending to show that the defendant's motorman, 
in the exercise of due care, should have seen the automobile in which the 
plaintiff was a passenger, projecting beyond its building on its right of 
way in time to have stopped the car and avoided the injury complained 
o f ;  that  he had been signaled in time by a third person present on the 
occasion; that  the automobile had started a short distance from the track 
after the plaintiff had unavailingly looked and listened, and though he 
continued to observe this care the train came suddenly in view from 
behind the building and struck the car in which he was a passenger: 
Held, the questions of defendant's negligence and the plaintiff's contribu- 
tory negligence were for the determination of the jury upon appropriate 
issues. 

.5. Evidence-Opinion-Pionexperts-Admissions. 
Where the defendant electric carrier by rail has practically admitted 

by its evidence that  by the exercise of ordinary care its motorman 
could have stopped its car within a certain distance, which would have 
avoided a collision a t  a public crossing, the testimony of a nonespert wit- 
ness that  defendant's car could have done so under the circumstances 
becomes immaterial. 

A nonexpert witness may express an opinion, when he knows the condi- 
tions, of the distance within which the car of an electric carrier by rail 
can be stopped to avoid an injury, the subject of the su i t ;  and a jury 
may, unaided, do so upon the evidence tending to show it. 

WALKER, J., dissenting. 

APPEAL by defendant f r o m  Daniels, J., a t  t h e  December Term,  1920, 
of K~~ HAR-OVER. 

T h i s  is  a n  action to recover f o r  alleged negligence i n  s t r iking plaintiff 
while he  was i n  a n  automobile t ruck  crossing the  t racks of t h e  defendant 
a t  Seagate  ( o r  Greenville Sound)  station, and  f o r  damage  to the  truck. 

T h e  allegations of negligence a r e :  
I. T h a t  defendant  had  a wooden building or  s t ructure on  t h e  side of 

i t s  road near  Seagate s tat ion to  t h e  east of t h e  public road, which h e  
alleges obstructed t h e  view of the  cars  on  t h e  defendant 's l ine coming 
f r o m  Wrightsville Beach to Wilmington to such a n  extent t h a t  persons 
r id ing  i n  automobiles were unable to  see t h e  cars  un t i l  they entered upon  
t h e  t rack.  

2 .  T h a t  as  plaintiff entered on t h e  t rack  i n  a n  automobile t ruck  h e  was 
s t ruck by a street car, and  t h a t  t h e  conductor was negligent i n  not keep- 
i n g  a proper  lookout, and  i n  not blowing his  whistle. 

T h e  defendant  denied the  allegations of t h e  complaint,  as  alleged, a n d  
set u p  t h a t  t h e  plaintiff saw or  could have  seen t h e  t r a i n  before at tempt-  
i n g  to  cross the  crossing if h e  h a d  stopped, looked, a n d  listened a t  the  
proper  place a n d  time, and  set u p  t h a t  the plaintiff was gui l ty  of con- 
t r ibu tory  negligence. 
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The public road crosses the track of the defendant at Seagate almost 
at a right angle. 

On the east of the road and between it and the track there is an ice 
house or freight station with a platform on the side nect to the track. 

Mr. Gillette, a witness for the defendant, testified, among other things, 
as follows: "The freight station is a small enclosure, with a platform. 
The edge of this house or platform is eighteen feet from the center of the 
hard-surface road; that is, the western edge. The distance from the 
northern edge of the platform to the railroad track, the south rail, is six 
feet. The northern edge of the platform is next to the railroad, and 
the freight shed is on the south side of the track and on the east side of 
the county road. The freight station is shown on the map as an ice 
house. The northern end of that freight station is a platform, a portion 
of which is enclosed and a portion not enclosed. The unenclosed portion 
is the north edge of the platform. Half of it, five feet cine inch, is not 
enclosed. From the enclosed portion of that platform to the rail is 
eleven and a half feet of unobstructed view. The couni y road coming 
from the south to the railroad going towards Wilmington has about one 
per cent dowi1 grade towards the track. The platform is three feet 
ten inches from the ground level to the top of the platform. . . . I 
should sap a person standing at  the platform, point 'C,' could see a train 
coming up the track eastward at least thrre hundred feet. Standing 
at 'C' he could see to the point marked 'T-2,' at  least three hundred feet. 
. . . The ice house and platform combined, from north to south, is 
twenty-eight feet four inches long. The ice house itself is eighteen feet 
two inches long. . . . I f  this machine was beyond the platform he 
could probably be seen as far  from a motorman on a car as the car could 
be seen at least two hundred feet." 

The point "C" referred to by the witness is marked on the map intro- 
duced by the defendant as ten or eleven feet from the track. 

The plaintiff testified in his own behalf as follows: "On 10 August, 
1917, my wife and myself boarded the train at  Atkinson on our way to 
Wrightsville Beach. We arrived in Wilmington in time to catch the 
eleven o'clock car out to the beach. When I purchased my ticket, I 
purchased a ticket to Seagate only, intending to get off there and go out 
to a little farm I owned on the turnpike road to the left of the track 
going toward the beach, and to later join my wife on the beach. The 
car stopped at Seagate, and I got off on the right-hand side near the 
little station house. The car passed on, and I noticed, $;tanding in the 
western edge of the Seagate road, a truck which was about twenty-five 
or thirty feet, I suppose, from the track on the same sicle of the track 
that I got off. This truck was opcrated by Mr. Ben Harper, who lived 
with his father out on my place. I inquired for Mr. Harper, didn't see 
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him around there anywhere, and I was told he was over to a cold drink 
stand about forty or fifty yards from the station, and I walked over 
there and spoke to Mr. Harper and asked him if he was going over to 
my place, and he said that he was. I told him I wanted to go with him, 
so in a very short time we walked on back toward the station. We were 
all the while in full view of the track below this building toward the 
beach down to the creek. There was no car there. No car whistle 
blew. Didn't hear the roar of any car, so we passed on and just before 
going behind the building to the truck I again looked, but there was no 
car there and no car whistle blew. I didn't hear the roar of any car. 
We walked on to the truck and I spread out a newspaper on the seat to 
protect my clothes and got up on the seat. Mr. Harper walked around 
to crank the truck and while he was going around I again looked and 
listened. There was no. car whistle blew, didn't hear the roar of any 
car, didn't see any car, and he immediately cranked up the truck and we 
felt it perfectly safe to cross the track. Other people were going and 
coming and he immediately proceeded to cross the track slowly and in 
low gear, and just as the frorlt wheels of the car entered the first track 
I noticed that the truck came to a stop at once, throwing me forward, 
and I looked up and saw Mr. Harper was busily engaged trying to get 
the car off the track, and then I immediately looked down the track and 
saw this car coming from behind the building at  a distance of twenty-five 
feet, running slowly, slightly up grade. I t  ran on up slowly and bumped 
our truck suddenly, jarring it forward a distance of two or three feet, 
and then immediately came against i t  with tremendous force, everything 
flying up with a terrible crash, and at  this point I was hit in the back. 
The car hit me in the back, knocking me off into the sand, and I fell 
into the sand. The truck was then drug ahead of the car a distance of 
about twenty feet towards Wilmington. The building that stood at the 
junction between the car line and the Seagate road is a dilapidated look- 
ing affair, and it has a platform in front of it. The platform stands 
about twelve inches, I suppose, from the end of the crossties, has an 
open space over it which readily enabled the motorman on that car, in 
the elevated position that he was, to see the radiator on that truck at  
least forty or fifty feet before he reached it, while we were sitting back 
on the seat of the truck we mere not able to see the car until i t  was 
within a much closer distance to us." 

There was other evidence that the defendant gave no signal or notice 
of the approach of its car to the crossing, and that the crossing was 
much used. 

G. V. Larsen, a witness for the defendant, testified as follows: "I was 
at Seagate the date of this accident. I left the house and just as I 
came out of the door the passenger car yas  going down. I walked on 
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down the middle of the road, and just beforr. I got to the station, when 
I was about a hundred and fifty or a hundred and eigliiy feet from it, 
1 heard a whistle blow, sound like it was on the other sill? of Bradley's 
Creek-a station blow, blowed one time. Didn't blow for any crossing 
a t  all, just blowed one time, and I went on a little further and about 
that time I seen a car come around the curve and X r .  Postin and Mr. 
Hanby and Mr. Harper was in the car. I hollcrecl to them, but the 
machine was making a lot of noise, and they didn't hen1 me. When 1 
hollered the second time they had started off, and I hollrred a third 
time. I hollered the third time, and Mr. Ranby looked aronntl. I 
threw up my hand to the motorman, and Mr. Hanby rcllerl off, didn't 
jump off, but rolled off. The car hit plaintiff's truck j l ~ j t  at  the uiad- 
shield, drug him up the road a distance of about twenty feet right 
at  the crossing, drug him a distance of about twenty feet. I didn't sec 
the driver of the truck turn his truck at all. Ilc d r o ~  c out on thr road 
and started on the track. The car hit him about where the windshield 
belonged. The driver jumped out of the seat over the door on the left- 
hand side, and Mr. Costin was mashed down between the steering wheel 
and the work car. H e  was not thrown out. Mr. Hanby took him out. 
T hollered at thcm three times. I stuck my hand out to the motorman. 
Nobody paid any attention to me. . . . 'The motorrnm didn't seem 
to pay any attention to me when I waived. H e  was looking out the door 
at  me and couldn't help but see me. He  said he saw mt .  H e  did not 
stop his car until after they hit. I think the street car was going somc- 
where between eight and ten miles when I first saw it, just as it came 
around the curve. I couldn't say whether the signal I heard was made 
by the freight car, it was too far off. I t  might have been made by a 
passenger car. I t  was a station blow. I t  wasn't a crossing signal. 
Never heard any signal given for the crossing, horn blown, or bell rung 
by the street car. . . . I wasn't waiving at the men or, the truck. I 
was waiving at  the fellow on the car. When 1 threw up my liand Mr. 
Ranby looked around and rolled off the truck. When I waived my hand 
Mr. Costin and the driver of the truck were not looking in my direction. 
They were kinder faced away from me. I wns at  right angles to them. 
I was in the middle of the track when I threw my hand up, about a 
hundred and eighty feet from where the crossing mas, looking straight 
down the track to the approaching car. The motorman was standing 
in the door looking straight down the track toward me. H e  was looking 
in  my direction when I threw up my hand and hollered. 

"Q. I will ask you, Mr. Larsen, if that motorman had applied the 
brakes to his car at  the moment when he saw your signal clr the moment 
you threw up your hand and hollered, if  he could have stopped that car 
before it reached the crossing and struck the truck? -1. H e  could." 

Defendant excepted. 
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The motorman testified that  he  blew for the crossing, and, among other 
things: "Just before I got to this little station you could see u p  and 
down the road each way, and I looked out and saw that  the road was 
clear each way, and just as I got near the crossing was when I saw 
Larsen. H e  threw up his hand, but didn't Tealize there was anything 
standing behind the ice house, or  anything of the kind behind the station. 
I shut off my current then, I was going r e ry  slow and just about the 
time that I got to the crossing I saw the truck, and supposed that  he 
saw me. H e  turned that way, and there was a colored man I had on 
tlie line car that  was sitting right on tlie south corner of the line, and 
when he turned that  way he hit just back behind, possibly a foot or two 
behind where this man was sitting and turned and ran on the side of the 
road a distance of possibly fifteen or eighteen feet. When I saw the 
truck I i~nmediately applied the brakes and stopped in fifteen or eighteen 
feet. I would judge my  car was going about possibly ten or twelre 
miles an  hour. Brakes were in good condition. There was nothing I 
caould h a ~ e  done right a t  that  time when I saw this truck coming toward 
the track. . . . At the time of the accident I was looking out of the 
window. I saw Mr.  Larsen when he threw up his hand. I possibly 
could hare  stopped the car a t  that time before the accident." 

The curve referred to by witness Larsen is one hundred and fifty or 
two hundred feet from the crossing. 

There was other eridence sustaining the contentions of the plaintiff 
and defendant. 

At  the conclusion of the evidence the defendant moved for judgment 
of nonsuit upon the ground (1) that  there is no evidence of negligence 
on the part  of the defendant; ( 2 )  that  upon the whole evidence the 
plaintiff is guilty of contributory negligence. The  motion was orer- 
ruled, and defendant excepted. 

The  same point is presented by sereral prayers for instruction. 
There mas a verdict and judgment in favor of the plaintiff, and the 

defendant appealed. 

,J. H.  Stringfield and IVcClammy & Burgwin for plainti,ff. 
Gporge Rmnfree and Thomas W .  Davis for defendant. 

-II~LES, J. The  exceptions chiefly relied on by the defendant is to the 
refusal to enter judgment of uonsuit, the defendant insisting that there 
is no eridence of negligence, and that  upon the whole evidence plaintiff 
was guilty of contributory negligence. 

The  principles determinative of the questions raised by this exception 
are so well settled, and they have been discussed so recently in  several 
cases, that  it  is only necessary to state them. 
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I t  was the duty of the defendant as it approached the crossing to give 
such signal as would be reasonably sufficient to warn persons on the 
public road, which crossed the track, of the coming of the car by ringing 
the bell or blowing the whistle, or both if neceesary, and the failure to 
give such signal would be evidence of negligence, and this duty was more 
insistent because the riem of the motorman :tnd of the plaintiff was ob- 
structed bv the ice house or freight station. " 

I t  was also the duty of the defendant, after the truck stopped on the 
track, if a collision was probable, to stop its car, if it could do so by the 
exercise of ordinary care in time to avoid striking the truzk. 

If it failed to perform either duty it was negligence, and if there is 
evidence that such failure of duty was the prosimate cause of the injury, 
the action can be maintained. Bagwell  1 % .  R. R., 167 N C., 615; Xor- 
man V .  R. R., 167 N. C., 533; Go# v. R. R., 170 N. C., 219, and Perry  
1.. R. R.. 180 IT. C.. 290. 

I s  there evidence that the defendant did not give notice of the ap- 
proach of the car to the crossing, or that the truck stopped on the track, 
and that by the exercise of ordinary care the defendant could have 
discovered the danger of a collision in time to stop and avoid the injury? 

The plaintiff testified that as he was approaching the track he was 
li!tening, and that he heard 110 signal from the approaching train, and 
there was other evidence to the same effect. 

He  also testified that the truck stopped when it reached the track; 
that the head of the truck could have been wen by the motorman when 
he was forty feet from the crossing; that he himself s a v  the car when 
it was twenty-five feet from the crossing, and that the iruck had then 
stopped. 

The witness Larsen evidently saw that a collision was imminent, 
because when he saw t l ~ e  truck approaching the crossing and the car 
coming, he got in the middle of the track, threw up his hands and called 
out threc times to attract the attention of the motorman, and that when 
he first saw the car and threw up his hand the car was about the curve, 
one hundred and fifty or two hundred feet from the crossing. H e  also 
states that the motorman saw him. 

The witness Gillette testified that at a point about eleven feet from 
the track you could see up the track in the direction the car ~ 7 a s  coming 
about two hundred feet. 

The motorman testified that when he applied his brakes he stopped 
the car in eighteen or twenty feet. 

Upon this evidence the jury could well find that no signal of the 
approach to the crossing was given; that the car which was running 
at eight or ten miles an hour could have been stopped in eighteen or 
twenty feet; that the motorman was put on notice by Larsen when one 
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hundred and fifty or two hundred feet away that  there was some danger 
a t  the crossing; that  in any event the motorman could have seen the  - 
truck as i t  approached the crossing when forty feet away, and that  he  
could have seen the truck after it stopped on the track twenty-five feet 
away, and that  the car could h a ~ e  been stopped in eighteen or twenty 
feet, and if so, there was eridence to support the contention of the plain- 
tiff that  the defendant was negligent in failing to g i r e  the proper signals, 
and also that  i t  could hare  discorered the dangerous position of the 
plaintiff after the car stopped in time to stop i ts  car a d  avoid in jury  
to the plaintiff. 

I t  was also a reasonable inference to be drawn from the evidence tha t  
if the whistle had been blown it would ha re  been heard and the truck 
would have stomed before it reached the track of the defendant, and . . 
that  the real and proximate cause of the in jury  was the failure to give 
the signal or the failure to stop after the dangerous position of the  
plaintiff could haye been discovered. 

I t  was also the duty of the plaintiff to exercise ordinary care as 
he approached the crossing, a i d  to use his sense of sight and hearing to 
the best of his ability under the surrounding circumstances, but as his 
view was obstructed by the ice house, which was in par t  on the right of 
way of the defendant, and a part  of it used by the <lefendant, if the  
defendant failed to warn him of tlie approach of its t rain and to give 
the proper signals as its car approached the crossing, and induced by 
this failure of duty the truck approached the crossing and mas struck 
and the plaintiff injured, he  having used his faculties as best he  could 
under the circumstances to ascertain if there was any danger ahead, 
negligence will not be impnted to him, but to the defendant, the failure 
to warn him being regarded as the proximate cause of any in jury  he 
received. Johnson 21. R. R., 163 S. C., 443, a p p r o ~ e d  in  G o f  v. R. R., 
179 11'. C., 220. 

The plaintiff testified that  after he  reached Seagate he found a truck 
standing twenty-three feet from tlie track, which he  recognized as one 
used on his farm, which was within a short distance of the station; that  
he inquired for the drirer  of the truck and found that  he  mas a t  a cold 
drink stand about fifty feet from the track;  that  he went to the drink 
stand and found the driver, who said he would take h im to h is  f a rm 
on the truck;  that  he then s t a r t 4  towards the truck;  that  upon leaving 
the cold drink stand he could see down the track towards the branch; 
that  he looked down the track at that  time and saw nothing; that  as he  
was going towards the track he looked two or three times and saw no 
car, nor did he hear any whistle blow; that  he got on the truck, but that  
his view was then obstructed by the ice house; that  as the driver walked 
around to crank the truck he fooked and listened, and that  he heard no 
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car  whistle, nor did lle hear  the  roar  of tlira c a r ;  tha t  h e  looked down 
the t rack just brforc going behind the  buildirlp going to the  t r u c k ;  t h a t  
the t ruck  s tar ted,  and i t  proceeded to cLross the  t rack slowIy and  i n  l o x  
gear, and  as  i t  rcaclictl tlic t rack i t  stoppcd. 

Tf this cvitlcncc is triw, anti i t s  credibilitY was for  the ,jury, the   lain in- 
tiff n a s  doing all  t h a t  lie could lunder t l ~ c  c i r c l u n i t a n r ~ s  f o r  his  on-n 
wfe ty ,  and i t  caliliot bc tlcclnrrd as  mat te r  of lan, tha t  11c n a i  gui l ty  of 
contr ibutory ncgligclicc. 

T h e  to the rsprcssion of opinioll by the u i t ~ i c w  L a r s ~ n  tha t  
if the motormml liad npplietl his  brakcs to the  ca r  a t  tllc moment when 
h e  saw your  signal o r  the  m o ~ n m t  yo11 threw 1113 p o w  h m ~ t l ,  tha t  t l ~ e  ca r  
c o d t l  1181-c been s t o p p d  1)cforc. i t  rcaclirtl thc~  crossing, i~ ni t l lout  merit .  

.lccordirip to  the  er idc~icc,  tlic ca r  was oilr hundred and  fifty or tn.0 
hiintlred f ~ c t  fro111 t h e  crosqiilg whe11 L a r s ~ n  first t h r e v  ilp h i s  h a d ,  
a 1 ~ 1  the n m t o r ~ n a n  practically admi t s  tha t  lic could a t  that t ime   ha^-e 
stopped tlic ca r  i n  t ime  to aloirl  the  injnrv,  so tha t  t h ~  rr idence was 
about n. n ~ a t t e r  t h a t  was  r e d l y  not in  dispute. 

I f ,  h o v x w r ,  i t  n n s  otlicrv.~sc~, it ha.: 1)een Ilr3ltl that  onc v l io  iq not 
a n  expert mid k n o n s  of tlic conditions. m a y  espr t~ss  all opinion of t h e  
distxncr in w\.lli(.li a car  (.an he stopl)ctl, ant1 illtl(w1 that  t h r  j u r ~  m a y  
f o r m  i t s  o n n  o p i ~ ~ i o n  f r o m  tllc e~-itlcncc,. T)cvrr/\ I , .  R. R.. 107 S. ('., 
6S6. 

W e  h a w  csnniincd the par t s  of tllc vhargc cxcrl)ted to, and filltl t h a t  
they conform to the  opiniolru of this  Court .  

S o  error .  

WAIXER, J., d isse~i t inp  for  tlic reasons stated i n  his  op i~ l ion  filed i n  
Perr!y 1 ) .  R. R., IS0 X. C'., 290, :it 299, ill regard to  the  d u t y  to stop, look, 
and listen. 

(Filed 6 April, 1921.) 

Actions-Parties-Causes of Action-Statutes-Demurrer--Pleadings. 
Causes of action may not be united under the provisions of C. S .  507. 

except those for the forecloinre of mortgagss, mlecc they affect a11 the 
parties thereto, nor can they be divided under C. S., 316. #hen there iz  a 
misjoinder both of parties and causes of action, and \%-hen there is a came 
of action alleged against one defendant nssigned hy him to one of the 
plaintiffs, and a breach of a separate contrart made by him with both of 
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the plaintiffs, and also a breach of another contract made with one of the 
plaintiffs, a demurrer thereto for misjoinder of parties and causes of 
action is good. 

-IFPEAL by defendant from C'rallrnm, J . ,  from SEW HASOVER, heard 
a t  Wilson, October Term, 1920. 

This is  an  appeal from a judgment orerruling a demurrer to t h e  
complaint, the ground of demurrer beiug that there is a misjoinder of 
parties and causes of action. 

Rodgers & Rodgers for plaintiff. 
Lanpston, Allen & Tuylor for defendant. 

ALLEN, J. The causes of action that  may be joined are  classified in  
section 507 of the Consolidated Statutes, which concludes: "But the 
causes of action so united must all belong to one of these classes, and 
except in actions for the foreclosure of mortgages, must affect all the 
parties to the action." 

I t  is also well settled that  an  action cannot be divided under section 
516 when there is a misjoinder both of parties and of causes of action, 
and that  in such case the demurrer must be sustained and the action 
dismissed. Cromartie v. Parker, 1 2 1  N. C., 1 9 8 ;  Jforton v. Tel.  Co., 
1.70 5. C., 299;  Thigpen 2'. Cotton ,Ifills, 1 5 1  N. C., 9 7 ;  Campbell v. 
Pourer Co., 166 N. C., 488. 

Applying these principles i t  is clear that the demurrer ought to have 
been sustained. 

There are two plaintiffs, Omen H. Roberts and D. B. Roberts, and 
there are a t  least three causes of action-set out, all of which do not affect, 
all of the parties to the action, as required by the statute. 

The plaintiffs allege, first, a breach of a contract made by the defend- 
ant  with 0 .  H. Roberts, and assigued by him to the other plaintiff, 
D. B. Roberts. Next, a breach of a separate and distinct contract made 
by the defendant with both of the plaintiffs, and in the third place, a 
breach of a contract made by the defendant with the plaintiff, 0. H. 
Roberts. 

Rerersed. 

ACRlE RIANUFACTURISG CORIPASY v. J O S A H  RlcPHhIL.  

(Filed 13 April, 1921.1 

1. Contracts, Written-Negotiations-Merger-Pmol Evidence. 
Negotiations and conversations leading up to the execution of a written 

contract merge in the writing, and may not be recei~~ed in evidence when 
contradictory of its terms. 
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2. S a m e v e n d o r  a n d  Purchaser. 
A written contract may not I)e contmdictcd by a parol contemporaneous 

;rgreemt.nt, and when a rendor and purchaser of merchandise have ex- 
pressed in writing that freight allowance should be made to a certain 
point of transportation. p a r d  evidence contemporaneous with the writing 
that  the vendor contracted to make huch allowance to a final destination 
is incompetent. 

.:3. Same-Abrogation-Annulment-Subsequent Agreements. 
The principle by which contemporaneous parol evidencse is inadmissible 

to vary the written terms of the contract does not apply to a subsequent 
agreement between the parties whereby, for a consideration, the written 
contract has been abrogated or annulled. 

4. Same--Freight Allowances. 
The written contract between the vendor and purchaser that  the former 

would make a freight allowance on the shipment of the merchandise to a 
certain point may be modified by parol evidence tending to show that  
since the making of the written contract they had agreed, in consideration 
of the purchaser's ordering out the goods, which otherwise he  was not 
obligated to do, that  the vendor would pay the freight lo i ts  destination. 

5. Same-Bills a n d  Notes--Conditions Precedent. 
The vendor and purchaser of fertilizer entered into a written contract 

for the supply of fertilizer during the season should the latter order it  
out a t  a certain price, and freight allowance to a certain point en route, 
and thereafter the purchaser gave his note, including full freight to desti- 
nation, for the fertilizer he had received: Held, pay01 evidence was 
competent to show that the notes were accepted by the vendor on condition 
that  they were to be returned unless full freight charges to destination 
should be credited on them, not as  contradicting the written contract, but 
a s  explaining the conditions under which the notes were given and 
accepted. and a s  tending to show that  the written contract had not been 
consummated. 

6. Principal a n d  Agent-Ratification-Evidence-Questions for  Jury.  
While a principal will not be bound by the unauthorized acts of his 

agent by ratification, assent, or acquiescence therein, without knowledge of 
the material facts, yet where the fact of agency has bee? established and 
the principal benefited, the evidence of ratification will be liberally con- 
strued, and very slight circumstances may raise the presumption of ratifi- 
cation to take the cilse to the jury;  and the evidence in this case is held 
suficient. 

APPEAL b y  defendants  f r o m  Guion, J., a t  t h e  M a y  Term,  1920, of 
NEW HAKOVER. 

T h i s  is  a n  action to recover $145.47 f o r  t h e  wrongful  conversion of 
cer tain notes a n d  accounts, a u d  growing out  of a contract f o r  the sale 
of fertilizers entered illto between t h e  plaintiff, a manufac ture r  of fer t i -  
lizers, a n d  t h e  defendant, on  2 February ,  1914. 
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By the terms of the contract the defendant did not agree to buy, but 
the plaintiff agreed to ship to the defendant certain fertilizers in such 
quantities as might be thereafter agreed upon a t  prices and on terms 
named in the contract, "shipments to be made in not less than car-load 
lots, and we (fertilizer company) to be at no expense after the delivery 
of the goods f. o. b. Dunn, N. C." 

The shipments to the defendant were to be carried by rail to Dunn, 
N. C., and then over a logging road to the defendant, and the real dis- 
pute in this action is whether the plaintiff or the defendant should pay 
the freight on the logging road. 

The defendant offered to show that at  the time of making the contract 
and before it was actually signed the plaintiff agreed that it would pay 
the freight on the logging road if other reputable fertilizer companies 
did so, and that other companies did pay this freight. 

This evidence was excluded upon the ground that it contradicted the 
written contract, it being stipulated therein that the plaintiff was to be 
at  no expense after delivery at  Dunn. 

The defendant excepted. 
The defendant offered evidence tending to show that before he ordered 

any fertilizers a salesman of the plaintiff agreed that the plaintiff would 
pay the freight on the logging road and the jury has found that this 
agreement was made by the salesman. 

The plaintiff denied that the salesman had any authority to make 
this contract, or that i t  had ratified it. 

His  Honor charged that there was no evidence of knowledge of the 
contract on the part of the plaintiff, and that there was no evidence that 
the plaintiff had ratified the contract, and the defendant excepted. 

311 the' fertilizers bought by the defendant were shipped after the 
agreement with the agent of the plaintiff and the defendant prepaid the 
freight on the logging road. 

At the close of the season for the sale of fertilizers the account of the 
defendant with the plaintiff was closed by the execution of four notes 
aggregating $2,574.48, all of which have been paid except $145.47, the 
amount in controversy in this action, which substantially includes the 
freight on the logging road. 

The defendant offered to prove that at the time of the execution of 
these notes he signed the notes and delivered them to the agent of the 
defendant upon the understanding that the notes would be returned to 
him, and that the plaintiff might sue on the whole account unless the 
plaintiff allowed him credit for the freight on the logging road. 

This evidence was excluded, and the defendant excepted. 
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The jury, under the instructions of his Honor, returned the following 
verdict : 

"1. -4fter the execution of the contract for the shipment of fertilizer 
to defendant, did Woodward, agent for the plaintiff, agree that the 
company would pay the freight on the fertilizer from I h n n  over the 
log road ? -1nswer : 'Yes.' 

"2. Did plaintiff have knowl~dge of such agreement, ,and ratify the 
same ? Answer : 'NO.' 

"3. What amount, if any, is plaintiff entitled to recover of the defend- 
ant ? Answer : '$145.47."' 

Judgment was entered upon the verdict in  favor of the plaintiff, and 
the defendant excepted and appealed. 

Rountree & Davis for plaintiff. 
Wright & Stevens for defendant. 

ALLEN, J. Negotiations and conversations preparatory to the execu- 
tion of a written contract are merged in the writing, and evidence will 
not be received of a contemporaneous agreement which contradicts i t s  
terms. 

To do so would be "contrary to the well settled rule, a83 stated by the 
Chief Justice in Walker v. Venters, 148 IT. C., 388, where he said: ' I t  
is true that a contract may be partly in writing and partly oral (except 
when forbidden by the statute of frauds), and that in such cases the oral 
part of the agreement may be shown. But this is subject to the well 
settled rule that a contemporaneous agreement shall not contradict that 
which is written. The written word abides, and is not to be set aside . , 

upon the slippery memory of man,' citing Basnight v. Jobbing Co., 148 
X. C., 350." Cherokee County v. Xeroney, 173 N .  C.; 655. 

I t  follows, therefore, that his Honor correctly excluded the evidence 
offered by the defendant tending to prove an agreement on the part of 
the plaintiff to pay the freight on the logging road, made a t  the time, 
because in direct contradiction of the contract, which imposed this duty 
on the defendant. 

The principle excluding par01 evidence has no applkation to subse- 
quent agreements, which change or modify the original contract, and 
consequently it was competent to offer evidence that, after the making 
of the contract the plaintiff agreed to pay the freight. McKinney v. 
Xatthews. 166 N. C.. 580. 

Nor does the rule require the exclusion of the evidence of the defend- 
ant that he delivered the notes to the agent of the plaintiff upon the 
agreement that the notes were to be returned, if the plaintiff refused to 
credit them with the amount of the freight on the logging road, such 
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evidence being received, not for the purpose of changing or modifying 
the contract represented by the notes, but to show that the contract was 
never in existence, because the condition upon which the delivery was 
made had not been performed, and the evidence was very material, as 
the freight was included in the notes, and without explanation the d e  - 
fendant was in the position of trying to avoid payment of the freight 
when he had deliberately included the amount in his notes. 

The authorities in support of this principle are numerous. See Pratt 
1 ) .  Chufin, 136 N. C., 360; Bowser v. Tarry, 156 N. C., 38; Garrison v. 
.llachine C'o., 159 N. C., 285, and cases cited. 

We are also of opinion that it was error to instruct the jury, in the 
present state of the record, that there was no evidence of ratification 
by the plaintiff of the agreement by its agent to pay the freight on the 
logging road. 

I t  is true that "In order to bind a principal by ratification, assent, or 
acquiescence in prior acts of his agent in excess of authority actually 
given, a knowledge of the material facts must be brought home to him. 
He must have been in possession of all the facts, and must have acted 
in the light of such knowledge." 21 R. C. L., 028. And the same rule, 
requiring knowledge, ordinarily prevails when the contract of the agent 
has been performed, unless the performance shows knowledge, but 
"Where an agency has been shown to exist, the facts will be liberally 
construed in favor of the ratification by the principal of the acts of the 
agent, and rery slight circumstances and small matters will sometimes 
suffice to raise the presumption of ratification, particularly where the act 
is for the benefit of the principal," 2 C. J., 492, and ratification may 
be "implied when the conduct of the principal constitutes an assent to 
the acts in question." 21 R. C. L., 927. 

Let us then see, not whether the contract of the agent has been ratified, 
but is there evidence of ratification fit to be considered by a jury. 

The contract was executed 2 February, 1914. The defendant did not 
order out any fertilizers until about the middle of March, and not until 
the agent of the plaintiff had agreed that the plaintiff would pay the 
freight on the logging road. 

The defendant then sent his orders to the plaintiff for fertilizer, which 
showed that they were to be shipped over the logging road. 

The plaintiff accepted the orders and prepaid all of the freight, which 
was contrary to the provisions of the contract, and in accordance with 
the agreement made by the agent. A11 of the fertilizers were shipped 
under this arrangement, and the freight paid by the plaintiff, and the 
plaintiff made no demand on the defendant to repay the logging road 
freight until some time in July or later. 
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I t  does not appear that  the plaintiff was compelled to pay the frcight 
i n  order tliat shipments might be niade, nor is there ,illy evidciic~ of 
any custom for the manufacturers of fertilizers to prepay freight when 
the contract requires the purchaser to do so, and leave t h ~  question of the 
payment of freight for  final adjustment between the parties, and on the 
contrary the defendant offered eridence tending to p r o w  that  consignees 
paid freight on shipments whrn the contract required them to do so, and 
tliat the manufacturer was not required to make payment in order that  
delivery might be made. 

The  letter of the plaintiff of 6 August, 1914, also furriishcs some evi- 
dence that the agent was not without authority, because the plaintiff, 
instead of saying that the agent had no authority to make the agreement 
with t h ~  defendant, says that  he  was "without sufficient information," 
and it may also be inferred from i t  that  the ageilt infornied the plaintiff 
of his  corltract with the defendant, b e c a u s ~  i t  is said therein, "He was 
later directed to notify you that  this freight would not be paid." 

The fact that  the plaintiff paid the logging road freight i s  not conclu- 
sire, and may be explair~ed, but in the absence of explanation taken in 
conriectiori with the other circumstances, i t  furnishes evidence for the 
consideration of the jury that  the plaintiff consented to the modification 
of the contract in accordance with the a ~ r w m e n t  with the agent, and 
this should have been submitted to the jury. " " 

For  the errors pointed out, there must be a 
Kew trial. 

UNIOK GUANO CORIPAXY v. MIDDLESICX 

(Filed 13 April, 1921.) 

1. Judgment by Default-Excnsahle Keglect. 

SUPPLY COMPANY. 

Judgment by default for the want of an answer will not be set aside for 
escusable neglect, when it was regularly entered a t  the preceding term 
of the court, and it appears that the moving party, aftel. endeavoriilg to 
compromise, promised to send a t  once the amount sued for, failed to do 
so, and his attorney had been notified before the commencement of the 
term a t  which the judgment was entered that this course would be taken. 
C. S., 600. 

2. Courts-Pleadings-County Courts-Statutes. 
The provisions of C. S., 476, 505, 509, as to filing pleadings before the 

clerk of the Sbperior Court, was to expedite the trial of causes, and has 
no application to the county court of Forsyth, where, owing to the large 
volume of business on account of the size and importance of its principal 
city, the terms of court occur monthly, or oftener. 
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3. Same--Repealing Statutes. 
The provisions of a special local act creating a county court, relating 

to the filing of pleadings, etc.. are not repealed by the general statute. 
C. S., 8106. 

4. Courts- County Courts- Jurisdiction- Process- Superior Court* 
Statutes. 

Sec. 9, ch. 520, Public-Local Laws 1915, creating the county court of 
Forsyth, providing that process of the county court, while exercising 
concurrent jurisdiction with justices' courts, shall not run outside of the 
county, "but in all other cases its process shall run as process issuing 
out of the Superior Court," merely authorizes service, in such other cases, 
to run outside of the county to the same extent as authorized for service 
issuing out of the Superior Court. 

APPEAL by the defendant from FinJey, J., at  April Term, 1920, of 
FORSYTH. 

This was a motion to set aside a judgment entered at  March Term, 
1920, of the county court of Forsyth. The action was begun 4 February, 
1920, and the summons was served 9 February, returnable to the Febru- 
ary  term of said court, which convened 23  February. The complaint, 
duly verified, was filed 4 February, and on 12 February, three days after 
service of the summons, the president of the defendant company came 
to Winston for the purpose of making compromise with the officials of 
the plaintiff company, but his offer of 50 per cent not being accepted, he 
wrote a letter which appears in the record, and was received by the 
plaintiff on 20 February, three days before the court convened, in which 
he agreed to send a check for the full amount on his return home. The  
following day the defendant's counsel wrote the plaintiff's counsel a 
letter, which was received on the day court met, and in reply the plain- 
tiff's counsel notified the defendant that  if the answer was not filed 
during the term, judgment by default on the verified complaint would 
be demanded. The  answer was not filed, and the court did not rstend 
the time to file the answer. On the last day of the term, and just before 
the adjournment of the court, judgment by default final, as appears in  
the record, was signed. The defendant, a t  the next term of said court, 
moved to set aside the judgment upon two grounds: 

1. For  escusable neglect under C. S., 600. The court held that  there 
was no evidence of excusable neglect. 

2. Epon the ground that  Laws 1919, chs. 156, 277, and 304, C. S., 4'76, 
applied to the county court of Forsyth, and that the summons i n  this 
case not having been made returnable in accordance with said statutes, 
the judgment based thereon was roid. Judge Starbuck refused the 
motion on this ground, also. On appeal to the Superior Court, this 
judgment was affirmed, and the defendant appealed to this Court. 
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(IL.\Ifli, ('. J. l t  was properly held that  there was no evidence to 
jnstify setting aside tlir judgnient on the ground of excusable neglwt. 
The  o111y question presciltetl is on the secoiltl ground as to the service of 
the summons. 

C. S., 476, requiring the summons to be served within 20 days upon 
its f a w  applies only to sllninlolises "signed by tlic clerk cf the Superior 
C'oiirt hav i~ lg  jurisdiction to t ry  the action." The  ccunty court of 
Forsyth n-as crcatcd by Public-Locd Laws 1915, ch. 520. 

'I'hc c o ~ ~ n t y  of Forsytli n-as autl is in the Elercwth Jndicial District, 
onc of the largest ill the State, mld the jnclges presiding 111 tliat district 
are assigned 48 wr~eks of court out of the 52. Forsyth is one of the 
most p o p u l o ~ ~ s  cowlties in the State, having in i t  the largest city in 
the State, aild is allowed only 19 wecks in the S u p c ~ i o r  ('ourt. The  
1)rcwure of h n s i ~ ~ e s s  n a r  so sclriolis, and i t  appe:trs that  the dockets had 
become so congested, that a litigant was fortunate to h a w  his causc tried 
~iiltlcr three or four ycars. ,It tlic instancc~ of the bar :111d the prople 
of that county, tlie Forsyth County Court was created in  1915, with 
rxclusire jurisdiction in contract arid tort np  to $1,000, except that  i t  is  
coiicnrrent with the justice of the peace to the limit of their jurisdiction. 
Pirlct, that  time tlie jlirisdiction of the court in contract and tort has 
been estciitled to $2,000. Scc. 4  pro^-ides for LL term of that  court once 
c v r y  nlontli, and oftcwcr if the judge shall find it necesslry to convene 
ail cstra term. Sec. 7 pro~ idcs ,  T h a t  all actions sliall be conimr~iced 
in said court by suninlous, running ill the iiarne of the Stzte, and issued 
11y the cslcrk of said co~ir t  r c ~ t ~ ~ r n n h l c  to the. first term after scrrice: 
Pr.o~~irlctl.  the service shall \)c 11x1 tcn days from such term." I n  sec. 9 
i t  is provided that process of the conrt, while excrcisirlg jurisdiction 
which is  concurrent wit11 tliat of the justicc of the peace, shall not run  
outside of Forsyth Count) ," but, "111 all other cases i ts  proccss shall run  
as process issuing ont of tlie Superior C'ourt," ~ ~ ~ h i c l i  e v d e ~ l t l y  merely 
autliorizcs sc r~ ice ,  in slich cases, outside the co~iiity. 

The defenrlailt's contmtion is that  the1 words. " In  ather cases its aroc- 
ess shall run as process issui~lg out of the Superior Court." means that  
the subsequent act of 1919, now C. S., 476, rmtoring the former system 
of civil procedure by which sunmlonscxs in thc Slipericr Court were 
aga i i~  r n a d ~  returnahlt, h f o r c  the, clerk, applieq also to th3 county court 
of Forsyth, especially bccausc scc. 11 of tEic act crcating this court 
autliorizcs r d e s  of practirc, and soc. 17 prol itlss that, "'rhc procednre 
of the Forsyth C o l i ~ ~ t ~  ('(olirt, c i c ~ p t  that hr~rcinbeforc llrol idetl, sllall 
follow the rules: and principles laid down in tlic chapter on Civil Pro- 
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cedure in the Revisal . . . in so far  as the same may be adapted 
to the needs and requirements of the said Forsyth County Court." 

The public-local act creating the county court of Forsyth provides 
that its process shall be made returnable to the terms of the court and 
the restoration of the procedure in the Superior Court to conform to 
the original code of procedure, by which process in the Superior Court 
is.made returnable before the clerk, by its terms has no reference to any 
other process except summonses signed by the clerk of the Superior 
Court. The statute, ch. 304, Laws 1919 (now C. S., 476), provides: 
'(?;he summons in all civil actions in the Super ior  CourL shall be made 
returnable before the clerk at a date named therein." Besides, C. S., 
8106, especially provides: "The Consolidated Statutes shall not have 
the effect to repeal any public-local statute, any public statute which 
affects only a particular locality," etc. 

Nor is there anything in the history of the legislation restoring the 
original provisions of the code of civil procedure as to the service of 
summons which requires its application to any summons other than those 
in the Superior Court. Campbell v. Campbol l ,  179 N. C., at p. 416. 
Many people in this State were very much involved pecuniarily as one 
of the results of the great Civil War, and instead of expediting, at  that 
time, the decision of litigation there was a general desire to delay judg- 
ments in civil cases, and consequently what is known as the "Batchelor 
Act" was passed by which summonses were made returnable to the terms 
of the court. This continued until the congestion of business in the 
Superior Courts became so serious that the "Crisp Act" of 1919, now 
C. S., 476, 505, 509, etc., was enacted restoring the original procedure 
by which summons in the Superior Court was made returnable before 
the clerk in order to expedite business. 

There is nothing in the language of that statute which extends it be- 
yond the Superior Court, and in addition to C. S., 8106, prohibiting the 
provisions of the Consolidated Statutes being held to repeal public-local 
statutes, the mischief ,to be remedied does not justify such extension by 
judicial cqnstruction unless clearly expressed. 

As county courts of Forsyth are held 1 2  times a year and oftener, the 
summons in those courts are served much more promptly and business 
is greatly expedited by the procedure there in force. Consequently, 
there was no delay which required expediting the return of process as 
in the Superior Court, and indeed the application of that statute to the 
county court of Forsyth, instead of expediting would retard and delay 
in many instances the procedure in that court. 

The experience of the bar and the people with the county court of 
Forsyth, operating in one of the most populous counties, including, as i t  
does, the largest city in the State, under its efficient and able presiding 
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officer has been so satisfactory that  no amendment has been asked i n  
the statute creating that court, and there has been no legislation which 
requires thc application of thc gmeral  statute in  regard to service of 
processes in the Superior Court to the county court of Forsyth. 

We therefore think that the judgment of that  court was properly 
affirmed on appeal by Judge Finley in l~olding that  the service of process 
in this case was regularly n i a d ~ ,  and that  there was no ground upon 
which the judgment by default could be set aside as irregular. 

Affirmed. 

1,. P. TPREE. ADMIXISTRATOR, v. GEORGE C. TUD0:R ET AL. 

(Filed 13 April, 1921.) 

1. Principal and AgenGFa the r  and Son-Automobiles--Segligence of 
Son. 

TVhere the son of an owner of an automobile has his sor to operate it as 
his chauffeur, both for business purposes and for the comfort and pleasure 
of his family, and there is evidence that he has given hi,; permission for 
his son, just over sixteen years of age, to use it in escclrting the plain- 
tiff's intestate, a young girl of about the same age, tcl a dance, it is 
sufficient upon the question of the fact of the agency of the son that 
would bind the father for his negligence which proximately caused the 
death of the intestate when returning from the dance in the automobile. 

2. S a m w D u t y  of Principal-Selection of Sgent. 
Where the father has given permission to his son to useb his automobile 

for the purpose of the son to escort a xoung girl to a dance, the son being 
slightly over sixteen, and there is evidence that the sou usually acted 
as the chauffeur of his father for business arid social purposes, it was 
the duty of the father not to entrust the safety of the ymng girl to his 
son unless he knew that he was careful and prudent in the operation of 
the machine, and he is responsible in damages for the death of the girl, 
proximately caused by his son's recklessness in driving the> machine while 
acting as escort. 

APPEAL by plaintiff f rom Finley, J., a t  November Term, 1920, of 
FORSYTII. 

The  defendant, George C. Tudor, is the father of Bynum Tudor, who 
a t  the time the plaintiff's intestate was killed in  the au t~~mobi l e  wreck 
was something over sixteen years of age, "living a t  the home of his 
father and under his care, custody, and control." George C. Tudor 
was the owner of two autoniobiles, which he  kept on his premises for 
business purposes and for the comfort and pleasure of his family-one 
a large Hudson touring car and the other a Buick 6 roadster. Bynum 
Tudor was the chauffeur for the family-drove both of the cars-some- 
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times driving out with his mother in the large car and at  other times 
with his father in the small car, and at other times alone; sometimes 
driving alone in  the large car, and at  other times in the Buick 6 roadster. 

On the night of 19 June, 1918, there was a dance for the young people 
at  the Country Club, which was situated on a concrete road, about three 
miles west of Winston. Bynum Tudor invited Ruth 'I'yree, the plain- 
tiff's intestate, a young girl nearly sixteen, to go in the car with him, and 
it is admitted in  the pleadings that he procured the consent of his father 
to use the Buick 6 roadster for the purpose of taking her to the dance. 
There is evidence that he asked permission of his father to use the large 
car, but his father required him to take the small car. After the two 
young people arrived at the dance it is in evidence that he did not dance, 
but while the others mere dancing he was driving his car on the concrete 
road extending from Winston to the Country Club, at a speed of 50 to 
60 miles an hour, sometimes racing with other automobiles and some- 
times with motorcycles. 

The dance broke up about one o'clock a,  m., and Bynum Tudor was 
among the last to leave the club. I n  this car, besides himself as chauf- 
feur, was his older brother George, and Ruth Tyree. The evidence is 
that he drove at a speed of 50 to 60 miles an hour-with the sparks 
coming out of the Buick's manifold some seven or eight inches long, 
passing car after car on this crowded thoroughfare on his way to the 
city. I n  passing Martin Goodman's car at this speed he turned in too 
short and side-swiped the Goodman car. The impact of the light Buick 
6 roadster with the heavier car of Goodman threw the Buick roadster 
out of the road, whirling i t  over and over through the barbwire fence 
into a field alongside the road, cutting down three posts, one of them 
six inches square, throwing the car 36 feet, leaving it upside down with 
its wheels in the air, and its front pointed in the opposite direction to 
that it was going. Bynum and his elder brother, who was in the car 
with them, were thrown out in a senseless condition, and the body of the 
young lady was found hanging on the strands of the barbwire fence in a 
condition so distressing and mangled that one of the men who attempted 
to more it fainted. Her practically lifeless body was rushed to the 
hospital, where she died almost immediately. I t s  condition was such 
that the authorities would not permit her parents to view it. 

The road was 50 feet wide, 20 in the center being concrete and 1 5  
feet on each side being dirt road. Goodman testified that he was driving 
on the right-hand side of the concrete in two feet of the edge, and that 
Tudor came up from behind without blowing any horn and struck his 
car, and at the time going probably 60 miles an hour. The distance 
to which Tudor's car was thrown is also some evidence of the great 
speed he was going. There was eridence that Tudor was in the habit 
of driring his father around town i11 his car. 
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At the close of the plaintiff's evidence, the court rendered a judgment 
of nonsuit, and the plaintiff appealed. 

Swink, Korner & Hutchins and Jones Le. Clement for plain t i f f .  
Manly, Hendren & Womble, Parrish & Deal, an.d Holfon d Holfon 

for clef endant. 

CLARK, C .  J. The plaintiff bases his cause of action upon the relation 
existing between George C. Tudor and his minor son as master and 
servant in two aspects : 

1. That on this trip Bynum Tudor was acting as chauffeur under or 
with the consent and approval of George C. Tudor. 

2.  That where the parent maintains an automobile for ~locial purposes 
by his family, he should be held liable for an injury sustained through 
its negligent operation while being used by a member of the owner's 
family, upon the theory that the car, under such circumstances, is being 
used for the purpose for which it was kept, and that the person-a 
member of the family-is operating i t  as the owner's agent. This 
includes cases where the parent keeping the automobile for the comfort 
and pleasure of his family, a member of the family who is authorized, 
expressly or impliedly, to use it for such purpose by his nt.gligent opera- 
tion of it causes an injury to another. This renders the owner liable. 

This court has often held that the mere fact that the defendant, the 
owner of the car, was the father of Bynum Tudor does not make him 
liable i n  damages for his acts. Linzsille v. Xissen, 162 N. C., 95; Bilyeu 
v. Beck, 178 N. C., 481 ; but in 1;inuille v. Sissen, supra, the father not 
only did not authorize, but expressly forbade, his son to us,. the machine, 
and in Rilyeu u. Beck, supra, the daughter acting as chauffeur was more 
than 21 years of age, and the evidence tended to show that she was 
acting solely for herself and not in any manner for her father or by 
his permission. I n  TVilson P .  Popc, 175 K. C., -290, the evidence was 
that the owner was in the car at the time of the injury. and was going 
for her own purposes to her farm. 

On the other hand, in Clark 1 % .  S 'u lean~y ,  175 S. C., 280; reaffirmed on 
rehearing, 176 N. C., 520 ,  the minor son was driving the automobik 
with the implied consent of his father, who was therefor(, held liable 
for his ~legligence. This consent was implied by the fart that thc auto- 
mobile was: purchased for the use of the family and the minor son was 
permitted to operate i t  as a member of the family and had his mother 
with him in the automobile and thc fathcr mas held rcsponsiblr. In  the 
present case permission was expressly given to the son to use the car for 
a social purpose, and his  in^-itation to the young lady to go v i t h  hiin 
was estended by the permission of hi,. fathcr to him to uw the car for 
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that purpose. H e  also carried in the car his older brother, and was in 
the habit of driving his father in  this car. 

I n  Brittingham v. Stadiem, 151 X. C., 300, it was held that while 
the mere relationship of parent and child does not make the former 
liable for damages for the tort or negligent act of the other, the parent 
is liable when he authorized or permitted the child to do the act, or the 
child was acting as his servant or his agent. I n  that case the defendants 
employed their 12-year-old son as a clerk in a pawn shop, where, among 
other things, second-hand pistols were dealt in, and while the boy was 
carelessly handling a pistol on mhich a loan was asked, he unintention- 
ally shot and injured another customer in the store, and it was held 
sufficient to submit the case to the jury upon the question of the parents' 
actionable negligence. 

I n  Taylor v. Stewart, 172 IS. C., 203, the Court held that it is negli- 
g e n c e p e ~  se for one under the prohibited age (16) to run an automobile; 
still the father would not be liable unless the negligence of the minor son 
mas the proximate cause of the injury, and that while ordinarily a 
father is not held responsible for the injury caused by the negligence of 
his minor son done without his knowledge and consent, such consent 
could be inferred in that case. I n  that case Brown, J., says as follows: 
"A somewhat similar case has been decided in South Carolina, where it 
is held that where a person provided an auiomobile for the pleasure of 
his family, which his son was authorized by him to operate, he is respon- 
sible for his son's negligence when driving the car for the pleasure of 
himself and friends." Davis v. Littlefield, 97 S. C., 171. 

On the second appeal, in Taylor v. Stewart, 175 N. C., 199, the verdict 
in favor of the father was sustained, there appearing evidence that "The 
death of plaintiff's intestate was an unavoidable accident, mhich a prn- 
dent chauffeur, authorized by lam to run.a machine, could not by exer- 
cising reasonable care, hare avoided." 

I n  the case at  bar i t  is admitted in the answer that Bynum Tudor was 
acting as an escort for the plaintiff's intestate, taking her to and bring- 
ing her home from the dance, and that as a result of a collision the 
plaintiff's intestate received injuries from which she died, and it is also 
in evidence that the defendant, George C. Tudor, the day after the 
occurrence stated that his son Bynum had asked his permission to take 
his car to carry Ruth to the dance at the Country Club, and wanted his 
large car, but the father had another engagement that night and could 
not let his son hare that car, but he did let them have his small car to 
take Ruth to the Country Club to the dauce. There was ample evidence 
to go to the jury, if believed, that the negligence of Bynum was the 
proxinmte and indeed the sole cause of the injury. 
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COMBS v.  I s s .  Co. 

Upon the evidence the plaintiff was driving the car by the permission 
of the father, knowing that  it was to be used for the conveyance of the 
young lady to and from the dance, a social purpose. HE was therefore 
operating the car as the serrant  of his father, and for the negligent 
injuries inflicted by him his father was responsible, i t  being within the 
ecopc and purposes for which the car was bought and used There being 
evidence that  the negligence of the son was the proximale cause of the 
death, the case should have been submitted to the jury, 

I n  another recent casc, Eeich 2'. ('one, 180 X .  C., 267, the on711er of an  
automobile, who had loaned his machine to his servant to use solely for 
his  own purposes, was held not liable in  damages for the f,ervant7s negli- 
genccx, because it appeared that  the serrant  was competent to dr i re  the 
car, and i t  mas not being u s ~ d  by him in the employer's sr~rrice. I n  the 
present case the car was bring used for the social purposes of the family, 
and with the knowledge and consent of the father for that  purpose, and 
there is  no evidence tha t  the minor son was competent to drive thbe car. 
Indeed, the evidence of his ccsi~duct that  night, and in  tliis very occur- 
rence, tends to prore  that he did not have sufficient discretion for that  
purpose, and his  father is liable on that  ground, also, if the jury should 
so find the fact. I t  was his duty not to entrust the safety of the young 
lady to his son unless he knew that  he was careful and prudent in the 
operation of the nlachine. To hold otlltmvise would be dangerous to the 
safety of life and limb. 

JTe will not lengthen this discussion by citations of nurr erous authori- 
ties from other states in which the decisions rannot all be reconciled or 
cases where the facts may more or less differ from the one st  the bar. 

Upon our ow11 authorities, and upon the reason of the thing, we think 
this rase should h a r e  been submitted to the jury, arid the judgment of 
nonsuit is  

Reversed. 

MRS. ANNE COMBS. ADMINI~TRATRIX OF A. T, COMBS, r JEFFERSOS 
STANDARD LIFE ISSURANC'E C'OJIPAKY. 

(Filed 20 April. 1921.) 

1. Insurance, Life-Principal and Agent-Fraud-Pren1iun1s-31isrepre- 
sentations-Evidence. 

Evidence that the agent of the inrurer, after urging the ili~urrtl to pa! 
his premium or1 his life insurarice policy soou to become due, and not let 
it lal)~e,  is informed 1)s the iilsurcd that hc doubted that he could lieel) 
the policy in force. as lie had tlerelol~etl a caie of tnberculx4~. and there- 
upon the agent miireprerented to the insufed that the policy had already 
lapsed upon hi5 taking up a policy loan that had heen made to him, and 
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COMBS 2). Ixs. co. 

the insurer would receive no more payments of premiums, which in 
ignorance the insured believed, and did not then resist on account of his 
physical condition and resulting depression, but afterwards brought suit 
for reinstating the policy, and he had always been able, ready, and 
willing to pay the premiums: Held ,  sufficient on the question of action- 
able fraud to sustain a verdict in favor of the beneficiaries of the policy 
obtained after the death of the insured. 

2. Insurance, L i f e P r i n c i p a l  and AgentFraud-Ratification. 
Where the insurer retains the rights or benefits of cancellation of a 

life insurance policy procured by the fraud of its agent, it  may not retain 
the benefits thus receired and repudiate it, for such would be a ratifica- 
tion thereof, whether expressly or impliedly authorized by it or not. 

APPEAL by defendant from Allen, J., and a jury, a t  September Term, 
1920, of ALAMANCE. 

Plaintiff sued on an  insurance policy of $3,000, held in  defendant 
company a t  the time of his death, claiming that  the fai lure to pay the 
two last premiums thereon was caused by false and fraudulent repre- 
sentations of the defeiidant's agent having charge of the matter. Defend- 
ant  denied liability; alleged that  policy forfeited for failure to pay 
premiums due thereon; that  if any representations were made by their 
agent i t  was after the absolute forfeiture of policies, and agent i n  ques- 
tion was without authority i11 the premises. The jury rendered the fol- 
lowing verdict : 

"1. Was the lapsing of the policy sued on procured by fraud and mis- 
representation, as alleged in the complaint? Answer : 'Yes.' 

"8. I f  said representations were made, were the same made prior to 
1 January ,  1918, that  is, before that  t ime? Answer: 'Yes.'" 

Judgment for plaintiff for amount of policy, less unpaid premiums. 
Defendants excepted and appealed. 

J .  J .  Henderson, W .  P. Bynum, R. C. Strudwick for plaintif. 
Brooks, Hines & li'elly for defendant. 

HOKE, J .  There were facts in evidence on the par t  of plaintiff tend- 
ing to show that  i n  1915 plaintiff's intestate had taken out a policy in  
defendant company for $3,000, a t  an annual premium of $106.32, pay- 
able 1 December of each year, and with an extension privilege of thir ty 
days, the first premium becoming due in 1915. Tha t  the policy was 
pledged to the company as collateral for a loan of money, which had 
been paid off when due, the company still retaining possession of the 
policy. That  the premiums for 1915 and 1916 were duly paid by intes- 
tate, and in 1917, the latter part  of November or in December of said 
year, an  agent of defendant company came to the home of the intestate, 
rpnlinded him that his premium would soon be due, or mas already due, 
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and urged the intestate not to allow the po1ic.y to lapse. Tha t  intestate, 
in the conversation, told the a g m t  that  he had dereloped a case of 
tuberculosis and there was doubt if he could keep u p  the policy, etc. 
Thereupon the agent immediately changed position and told the intes- 
tate that  he had pledged the policy to the company as security arid that  
the same liad lapsed and become void on payment of said loan, and 
company would accept no more prenliunis on it.  Tha t  the intestate 
was a farmer, igrioraut of business of this kind, and especially of the 
business of life insurance. That  the l ieal t l~ of intestate had been failing 
for some months and was rapidly growing worse, and "his fatal  malady 
was such as to seriously affect his nervous system, rendering h im 
despondent, impairing his capacity for work or resisting importunity"; 
arid under the conditions presented, be l i e~ ing  representations of agent 
to be true, and that  the policy was no longer in  force, he  failed to pay 
tlie premiums for 1917-1918. Tha t  intestate was a t  al l  times ready 
and willing to pay said premiums, and as soon as he ascertained that  
he  had been imposed upon by the false and fraudulent representation 
of defendant's agent he  instituted suit against the company for rein- 
statcmcnt, ctc., but died in the early part  of 1919, before the case could 
be brought to a trial. 

There was eriderlce of defendant in denial of plaintiff's position and 
tending to show that  any conrersation with Mr.  Whit(., their agent, 
was in  January ,  1915, after the policy liad become forfeited. That  said 
agent was without p o x w  to bind the company by ally waiver or  stipu- 
lation other than contained in the contract. O n  tlie p t ~ t i n e n t  ~ S S I I P S  

submitted, the jury h a r e  accepted plaintiff's ~ c r s i o n  of tlw matter, and 
on the facts, as stated, we arc  of opinion tllnt her cause of action has 
been properly established. 

I t  is chiefly urged for error by aplwlhnt that the court, in part  and 
on the principal issue, instructed the jury as follows : 

"If the jury should find by the greater wright of the eritlmce that  
Tr. B. White, as agent of the t le fcnda~~t ,  lrocured the lapsing of the 
policy as alleged in  the complaint, which I hare  meutioned to yon, by 
fraud and false representatiol~s-l say, if tlir jury find, by the prc- 
pouderance of tlie c~idencc ,  tliat White, as agent of the d~.fendant, pro- 
mred the lapsing of the policy by f raud aud false representations, then 
the tlefentlant company cannot retain the brwcfit of s ~ ~ h  contluc~t of 
White a n d  be relieved from the consequmccb of such fraudulent nlcans 
hp which s w h  lapsing was obtair~ctl, if 7011 find tliat to be tlicl fact." 

Thrre  arc  facts in eviclcnce on tlic par t  of plaintiff pcrnlitting the 
infmwcc that  the agent, T'. l3. Vhi te ,  \\.as vi t l i in the course and scope 
of his autliority ill hi3 conwrsation wit11 i~itcstatc about keeping up 
the policy, but assnming, as this instruction does, that the said agent 
acted beyond his poners in the p r e m i ~ c ~ ,  n-c think the charge is in 
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accord with the approved principles. I n  Tiffany on Agency, p. 46, i t  
is said "That the relationship of principal and agent is created by rati- 
fication when one person adopts an  act done by another person, assum- 
ing to act i n  his behalf, but without authority or i n  excess of authority, 
with the same force and effect as if the same had been created by 
appointment." The  citation, as stated, is quoted as authoritative in  
Trollinger v. Fleer, 157 N .  C., 81-87, and the principle has been approved 
and applied in numerous decisions in this and other courts dealing 
with the question. 'Bank  v. Justice, 157 N .  C., 373-375; Osborne v. 
Durham, 157 N. C., 263; Sprtrnt v. May, 156 N .  C., 388; Rudasill v. 
Falls, 92 N .  C., 222; Reitman c.  Florillo, 76 K. J .  L., 815; Whiting v. 
Craudell, 78 Nev., 593 ; Clough v .  Dauvon, 138 Pac., 233 ; Heinlein v. 
Imp. L i f e  112s. Co., 101 Michigan, 250; Tabor 2) .  ~1fichiga.n Mutual Life 
Ins. Co., 44 Mich., 324. 

AS a deduction from the primary position and more directly appli- 
cable to the facts presented, it is held in the Reitman case, supra, "That 
an  innocent principal cannot assert any rights or retain any benefits 
upon a contract when it is procured by the fraud of his agent." And 
so here. The surrender of the policy having been procured by the false 
and fraudulent representations of T. U. White, an agent of the com- 
pany, and professing to h a w  authority in the matter, the company 
cannot retain the policy and repudiate thc acts of the agent by which 
i t  was obtained. 

There are modifications of the doctrine required, or, rather, a different 
rule prevails when one is seeking to hold an  innocent principal i n  an  
action for deceit oil the part  of his agent, and there are  other well 
recognized exceptions, Kenneday v. X c K a y ,  43 N. J .  L., 288; 2d Corpus 
Juris ,  495, but we are cleayly of opinion that  the present case comes 
well within the wholesonle principle laid down by his Honor, and that  
the judgment for plaintiff should be affirmed. 

KO error. 

I.. A. LOGGISS. BDMIKISTRATOR, v. SOUTHERS PUB1,IC UTILITIES 
COMPANY ET AL. 

(Filed 20 April, 1921.) 

1. Street Railways-Carriers of Passengers-Negligence-Status of Pas- 
senger. 

Whether one who has just alighted from a street car as a passeuger 
ceases to be one immediately upon alighting, so as to cause the company's 
responsibility to cease, under the ordinary rule of its liability for the 
safety of its passengers, depends upon the apparent danger of the one 
so alighting under the conditions of danger and the surrounding circum- 
stances which should have been observed by the company's employees in 
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charge of the car, and the injury caused by their want of due care could 
reasonably have been prevented by them. 

2. Same--Alighting from Car. 
Upon the question of the liability of a street car company to one who 

had just alighted from its car as  a passenger, and had been run over 
and killed a t  a regular stopping place in a dangerous portion of a city. 
arising from traffic conditions on the street, the test is not whether the 
passenger had actually left the car and reached the street without injury, 
but whether the place was safe for him to have alighted, under the 
attending circumstances, there being a distinct differwee between a 
safe landing and landing in safety, and the rule being that  he retains 
his status a s  passenger until he has stepped from the car to a place of 
safety on the street or highway. 

3. Same-Transfer Points. 
Where the transportation of a passenger on a streei car requires a 

transfer for him to reach his destination ordinarily, he is; to be regarded 
a s  a passenger while making the change from the one var to the other 
a s  a part of the continuous trip, and to receive from the carrier's 
employees the same degree of care required for the protection of its pas- 
sengers from injury. 

4. Same-Evidence-Infants-Bonsuit--Questions fo r  JUI-y-Trials. 

In  an action to recover damages of a street car company for alleged 
negligence causing the death of the plaintiff's infant intestate, there was 
evidence tending to show that  the intestate and his father, a carpenter, 
carrying his tools, became passengers on the defendant's car, requiring 
transfers to reach their destination, and forgetting their lunch basket, 
the intestate ran back, entered the car, got the lunch basket, the con- 
ductor opened the car door for him to alight, a t  a place of much traffic 
upon the street, and, just after alighting. an automobile struck and 
killed the intestate: Held ,  sufficient of defendant's actionable negligence 
to take the case to the jury, and that the youth of the intestate, arid the 
impulses or characteristics of boys of his age, in determining the relative 
rights and duties of the parties, will be also considered in passing upon 
defendant's motion a s  of nonsuit. 

Upon a motion a s  of nonsuit upon the evidence, the court will not pass 
upon conflicting evidence. and the inquiry will be to ils sufficiency to 
warr:mt a verdict for the plaintiff, taken in the liqht most favorable 
to him. 

WALKER and AILEX. JJ., dissentiilg. 

APPEAL by  plaintiff f rom T l T e b O ,  J., a t  F e b r u a r y  Term,  1921, of 
FORSYTH. 

C i r i l  action to  recover damages f o r  a n  allegcd negligent i n j u r v  and 
killirlg of plaintiff's intestate, a boy bctwccn eight and n ine  years  of age. 

Tlwrt. v a s  c ~ ~ i r l r n c r  fo r  t h e  plaintiff tending to show t h a t  on  10 July, 
1919, L. *I. Loggins, a carpenter,  and  h i s  i n f a n t  son tool; passage on a 
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street car of the Southern Public Vtilities Company, near 23d Street 
in the city of Winston-Salem, and paid their fares to East Winston, 
where plai.ntiff lived. I n  order to make this continuous trip over the 
defendant's lines it was necessary to ride down Liberty Street in said 
city to a point near its intersection with Fourth Street, and there to 
transfer to another car bound for East Winston. 

Before reaching this regular transfer point the conductor gave the 
plaintiff and his son transfer tickcts which were to be used on the East 
Winston car as soon as it reached the junction. They left the initial 
car at the usual stopping place, which is in "the center of the business 
part of tpwn, where passengers ordinarily transfer from one car to 
another, and there is a great deal of traffic and congestion about this 
corner." 

The father had his arms and pockets full of carpenter's tools and 
was carrying some tools on his shoulder. Just as he reached the side- 
walk, the boy being several feet from the curbing out in the street. he 
remarked: "Son, where is our basket?" The basket, containing their 
lunch, had been left on the car. Almost instantly the boy turned and 
ran back into the street car to get the basket. H e  entered at the front 
door, and the motorman closed the door behind him. After finding the 
basket, he came back to the front platform. The motorman then opened 
the door to let the boy out, and just as he stepped off the car to the 
street an automobile driven by Louisa Holland ran over him and killed 
him. The boy "turned as he stepped off in the street and his back was 
to the automobile. He  turned and she hit him. People were getting 
off and on the street car at the back end at the time she passed. The 
automobile ran over him just as he got off the car and got one step." 

At the close of plaintiff's evidence, defendant moved for judgment of 
nonsuit as to the Southern Public Ctilities Company, which motion 
was allowed. Plaintiff appealed. 

J .  C .  Wallace and Raymond G. Parker for plaintiff. 
Xanly, Hrndren d2 Womble and Swink, Korner & Hutchins for 

defendant Southern Public Utilities Company. 

STACY, J. Considering the evidence most strongly in faror of the 
plaintiff, which we are required to do on a motion to nonsuit, we think 
it sufficient to carry the case to the jury. 

The following may be stated as reasonable inferences from the testi- 
mony appearing in the record: 

1. Plaintiff's intestate, a boy under nine years of age, was a pas- 
senger on one of the street cars of the Southern Public Utilities Com- 
pany. 
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2 .  I n  company with his father, he left this car at  the usual place, 
for the purpose of transferring to another car which w ~ ~ n l d  carry them 
to East Winston. 

3. H e  had in his possessiorl a ticket which entitled him to transfer 
from one car to another at  this point. 

4. After leaving the car, but before reaching the sidewalk, and while 
passengers were still getting on and off, he returned through the front 
entrance to get his lunch basket, which inadvertently had been left on 
the car. 

5. The defendant's motorman.was aware of the boy's movenients and 
opened the door for him to disembark the second time. 

6. This happened near a corner in the center of the ~usiness part of 
town where there is a great deal of traffic and congestion. 

7. Just as he stepped froin the car to the street, and probably had 
taken one step, he was struck by an automobile and killed. 

His Honor granted the defendant company's motion for judgment as 
of nonsuit upon the theory that plaintiff's intestate was not a passenger 
at the time of his injury, and that the defendant company owed him no 
affirmative duty or care. 

By the clear weight of anthority the relation of passenger a d  carrier 
ordinarily ends when the passenger safely s t q s  from a ritreet car to the 
street. He  then becomes a pedestrian oil the public hilyhrvay, and the 
carrier is not responsible for his safe passage from the street to the 
sidewalk; for once safely landed in the strerlt, his rights as a pttsscilger 
cease. Wood L.. Publ ic-Ser~)ic-e  C'orporalion, 174 N. C .  607; ll'hilt r .  
Public-Sercice Corporation, 7 6  K.  J. L., 729; Clark v.  Trac t ion  C'o., 
138 N.  C., 77; Palmer  v. R. R., 131 S. C., 330; Smifh I*. C i t y  Ry. C'o., 
29 Or., 539; C r e n m e ~  v .  W e s t  End St .  Ry . ,  156 Mass., 320; R e a t o n  
1 ) .  l ' rac f ion  Co., 191 Pa .  St., 102; Street  R. R. v. B o d y ,  105 Tenn., 669; 
Oddy v.  Mr. s t ree t  R y .  Co., 178 Mass., 341; Duchemin v. Boston,  etc., 
Co., 104 Am. St. Rep., 580, and note. 

However, the courts are not universally in accord on this subject. I n  
Johnson 2). W a s h i n g f o n  W a f e r  Power Co., 62 Wash., 6 19, it is stated: 
"A passenger oil alighting from a street car is more or less subject to 
the conditions in which the carrier has placed him, and common pru- 
dence dictates that he should have a reasonable time t3 note the sur- 
roundings and prepare to protect himself from the or linnrg dangers 
of the street." L4nd in Louisville Ry. Co. I:. Kennedy ,  162 Ky., 560, i t  
is said: "When a street car stops to permit a passenger to alight he is 
still a passenger until he has had a reasonable opportunity to reach a 
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place of safety." Again: "It is the duty of a street car company to 
select a reasonably safe place for landing passengers wherever it may 
stop a car for that purpose." X a c o n  R y .  Co. v. V i n i n g ,  120 Ga., 511; 
and to like effect: Birmilagham Ry . ,  Light  and Power Co. v. O'Brien, 
185 Ala., 617; W e l s h  v. Spokane,  efc., R. R. Co. 91 Wash., 260; Mont-  
gomery Street  R y .  Co. v. X a s o n ,  133 Ma., 529, and Mel ton  v. Birming-  
h a m  Ry . ,  L. and P. Co., 153 dla., 95. See, also, 10 C. J., 627. 

Ordinarily a person would not step from a car to the street in the 
presence of imminent danger, or unless it were safe to do so; and safely 
landed i n  the  street does not mean simply reaching the street with both 
feet and no more. The test could not be as to whether the passenger 
had actually left the car and reached the street without injury, but 
was it safe for him to do so under the attending circumstances? Obvi- 
ously, there is a difference between a safe landing and a landing in 
safety. The one has reference to the act of the passenger in stepping 
from the car to the street, the other to the condition in which he finds 
himself immediately after accomplishing this act. 

We think a fair statement of the rule would be to say that a pas- 
senger, on alighting from a street car at the end of his journey, loses 
his status as a passenger when he has stepped from the car to a place 
of safety on the street or on the highway. The question should not be 
made to depend entirely upon the number of steps which the passenger 
may take on leaving the car, but rather upon the circumstances and 
conditions under which he alights. H e  is entitled to be discharged in a 
proper manner and at a time and place reasonably safe for that purpose. 

I t  is also held that the relation of passenger and carrier continues 
while the passenger is transferring from one street car to another, he 
having been furnished a ticket enabling him to do so, when such trans- 
fer is part of a continuous trip, or, at least, that he is entitled to the 
same degree of care as a passenger to insure his safety from injury 
hy the operation of the same or other cars of the carrier, or from defects 
or negligence in the use of any of its appliances. Wilson, v. Defro i t  
United R y . ,  167 Mich., 107; Citizens Street R y .  Co. v. Merl ,  134 Ind., 
609; Keator v. Trac t ion  Co., 191 Pa .  St., 102; B a l d w i n  v. R. R. Co., 
68 Conn., 567; Walger  v. R y .  Co., 71 E. J. L., 356. 

I n  Clark v. Trac t ion  Co., 138 N.  C., 77, it is said: ",4 person in 
transferring from one street car to the other is still a passenger, the 
transfer being but a part of the trip, for the whole of which the com- 
pany agrees to convey in safety." 

I n  Walger  c. Jersey C i t y  R y .  Co., supra, the plaintiff was a passenger 
on one of the defendant company's cars. H e  disembarked from this 
car for the purpose of transferring to another, a ticket enabling him to 
do so having been furnished him on the car upon which he first took 
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passage. The place at  which he alighted was the regular transfer point. 
After getting off the car, and as he was about to cross 03:er to the other 
car, or while he was doing so, the car which he had left started to go 
around what is described in the case as "the loop," and its rear end 
struck him, knocked him down and injurtd him. Plaintiff testified 
that the accident happened immediately after he got off the car and 
before he had taken a single step away from it. The Court held that 
he was still a passenger at  the time he was struck, and entitled to be 
regarded as such. 

I n  Bal t imore  and Ohio R. R. Co. v .  S ta te .  use H o m e r ,  et al.. 60 Md.. 
449. the deceased was a passenger ('with a ticket that eniitled him to be - 
carried safely from Hagerstown to Frederick. By the regular route 
and mode of carriage, it was necessary for him to change cars at the 
Weverton station and to cross over the intervening tracks of the defend- - 
ant from one train to another. I n  making this transit 'he continued to - 
be a passenger of the defendant, and entitled to the proxection that the 
highest degree of care on the part of the defendant could afford under 
the circumstances." 

I t  may be that this rule has been stated too broadly in some of the 
cases, but it would be well-nigh impossible to couch a satisfactory limi- 
tation in general terms, for as to whether a person, under a given state of 
facts, would be considered in law a passenger while transferring from 
one street car to another, although holding a transfer ticket, must be 
determined ultimately by the facts and circumstances attending the 
transfer in each particular case. 

There is another line of cases in which a passenger does not lose his 
rights as such, under conditions somewhat different from those above 
stated. 

I n  T o m p k i n s  L?. Bos ton  Elevated Ry. Co., 201 Mass., 3 14, i t  mas held 
that a passenger who, on account of the crowded condition, was riding 
on the vestibule or platform of the car, did not cease to be a passenger 
by temporarily alighting for the purpose of permitting other passengers 
to get off the car more conveniently. The Court saying: "The neces- 
sity or courtesy which prompted his action did not terminate his status 
as a passenger." 

I n  Chicago and Eastern R. R. Co.  v. Flexman, 103 Ill., 546, it was 
held that where a passenger on a railroad, on arriving at his destination, 
missed his watch and, with the consent of the conductor, remained on 
the train for the purpose of looking for it until he reached another 
station, the company occupied the same position towards the passenger 
as if he had paid his fare to such other station. 

I11 Ormond v. Hayes ,  60 Tex., 180, it was held that wht,re a passenger, 
upon alighting from a train, went to the baggage car for the purpose 
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of obtaining his baggage, and there aided the servants of the carrier in 
removing the baggage from the car, the relation of passenger and 
carrier did not cease by that act, he not holding a check for his baggage 
at  the time. 

I n  the case at  bar, under all the facts and circumstances appearing 
on the record, we are of the opinion that plaintiff's intestate, while 
alighting from the car after getting his lunch basket, was entitled to 
be regarded as a passenger on defendant's car and still within the sphere 
of its protection as such. Pcdmer v. R. R., supra. We think he 
was within his rights as a passenger in immediately returning for his 
basket. This was done with the knowledge and consent, or at  least 
acquiescence, of defendant's motorman. H e  was permitted to take the 
basket into the car without objection; and, under the same conditions, 
he returned to get it. Had he not been a passenger his basket would 
not haye been on the car at all; neither would he. What really trans- 
pired was only an incident occasioned by his mode of traveling. I t  
was not unusual or uncommon, and doubtless not altogether unexpected. 
The agility with which he ran back into the car, after his attention 
had been called to the missing article, was characteristic of boyish 
impulses; and his youthfulness~should be taken into consideration in 
determining the relative rights and duties of the parties. 

The defendant elicited on cross-examination some evidence not as 
favorable to the plaintiff as that stated above, but we are not permitted 
to pass upon conflicting testimony when considering a judgment of 
nonsuit. Our inquiry is directed to its sufficiency to warrant a verdict 
in favor of the plaintiff. The jury alone may consider its credibility. 
Shell v. Rosemaa, 155 W. C., 90. 

With the case going back for a new trial, we refrain from further 
comment or d i~cu~s ion ,  as the defendant's evidence may show a different 
state of facts from what now appears. 

Reversed. 

WALKER and ALLEK, JJ., dissenting. 

FANNIE WOOD v. K. K. WOOD. 

(Filed 20 April, 1921.) 

1. Actions-Suits-Divorce-Venue-Statutes. 
The common-law rule that the wife should bring her action for divorce 

in the domicile of her husband was changed by Rev., 1559, under the 
title of "Venue," providing that the summons be returnable to the county 
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wherein the applicant resides, aud by amendment, chapter 229, Public 
Laws 1915, makiug the summons returnable to the county in which either 
the plaintiff or defendant resides. 

2. Same-Demurrer. 
A demurrer to an action for divorce brought by the wife in the county 

of her own residence, when the husband resides in a different county, 
on the ground that the summons should have been made returnable to 
the county of his residence, is bad. 

APPEAL by defendant from R a y ,  J.,  a t  November Term, 1920, of 
DATIDSOX. 

This is an action for divorce a mensa et thoro because of cruel treat- 
ment, which rendered feme plaintiff's condition intolerab'e and her life 
burdensome. 

I t  is  not necessary to set forth in  detail the specific allegations of 
cruelty. The  case is here upon a motion to remove the same for tr ial  
to the county of Davie, where plaintiff's husband resides and has h is  
domicile. 

The  motion was denied. Defendant thereupon appealed. 

V'alser & Walser f o ~  plainti f .  
J .  R. V c C r a r y ,  A .  T .  Grant, Jr.,  and E.  L. Gaither for de fe~datz t .  

WALKER, J. The defendant contends that  the domicile of the wife is  
that  of her husband, and therefore the action should ha re  been brought 
in Davie County, and relied mainly upon S m i t h  v. Xorehead, 59 N .  C., 
360, where the husband resided in  one county of this State and the 
action was brought by the wife in another county. The  court dismissed 
the bill for  want of jurisdiction because, according to the common lam, 
the residence of the wife mas that  of her husband, and therefore the 
yenue had been improperly laid. 

Conceding that  to be the rule of the common law, i t  coes not apply 
to this case, as the law has been changed by statute. I n  the Rerisal of 
1905, see. 1559, it is prorided, under the title of "Venue,"'that "In all 
proceedings for dirorce the summons shall be returnable> to the court 
of the county in which the applicant resides," and by Public Laws 
1913, ch. 229, that  section was amended by striking out the final words, 
"the applicant resides," and i n s ~ r t i n g  in place thereof the words '(either 
the plaintiff or defendant resides," so that  it now reads: "In all pro- 
ce~dings  for divorce the summons shall be returnable to t l ~ e  court of the 
county in which either the plaintiff' or defendant resides." Either one 
of these sections, the original one or that  whiclh was changed by amend- 
ment. is sufficient, in our judgment, to show clearly the intention of the 
Legislature to change the rule of the common law as laid down in Smi th  
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2).  i2i'arehend, supra. I f  this is not so, why change the statute at' all, or 
why not simply have provided that the action should be brought in  the 
county where the husband resided or had his domicile? The section, 
before amendment, required the action to be brought in the county 
('where the applicant resided." This obviously implied that each of the 
possible applicants might have a different residence from the other, but 
this ~yould not be so, if the ancient common-law rule still prevailed, 
because there was but one domicile, which was that of the husband. 
And the amended section is, if anything, much more significant of an 
intention to change the law and accord to the wife, if plaintiff in  the 
action, the right to sue in the county of her residence, as distinguished 
from that of her husband, for the section, as it now reads, provides 
that the venue in an action for divorce may be laid in the county where 
the plaintiff or the defendant resides, thereby plainly recognizing that 
the parties to the suit may have different residences, for the purpose of 
determining the venue or place of trial. We cannot admit, for a 
moment, that the Legislature would do so vain and useless a thing as to 
enact and then change the statute without intending to alter the former 
rule of law as stated in Smi th  v. Morehead, supra. 

The defendant contends, though, that there are several cases decided 
since the act of 1871-2, ch. 193 (Rev., 1559), was enacted which have 
cited Smi th  v. Morehead, supra, with approval, and the inference is 
drawn therefrom that it has been affirmed on this point, as will appear 
in the report of those cases, which are the following: Hicks v. Skinner, 
71 N .  C., 539; S .  v. Ross, 76 N .  C., 242.; Moore v. Moore, 130 N .  C.,  
335; Cook 1;. Cook, 159 N. C., 47. We have carefully examined all of 
those decisions and none of them applies to this case. Hicks v. Skinner 
was an action to determine the equities of the wife in a trust fund held 
by Mr. B. F. Moore; the plaintiffs, who were her husband's creditors, 
alleging that all her rights had passed to her husband because of the 
unity of husband and wife. S ,  v. Ross, supra, was an indictment for 
fornication and adultery, and involved the validity in  this State of a 
marriage between a white person and a negro, contracted and solemnized 
in another where such marriages were lawful and valid. I n  Moore v. 
Moore, supra, the plaintiff, who was the wife, had gone to another State 
for a temporary purpose, and a t  her husband's request, with the inten- 
tion of returning to this State, and afterwards she did return to this 
State, and after being disowned by her husband, she resided here sepa- 
rately from him for more than the required two years. The court 
sustained her action against a motion to dismiss it. That case would, 
in  principle and legal effect, seem to be against the defendant. The 
question in Cook .t'. Cook, supra, was not one of venue, but related to 
the pendency of another action. I t  is, however, to be noted that the 
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defendant in that case, who was the husband, did not ask for a change 
of renue from Wake County, where his wife had sued him for divorce 
a mema, to Alamance County, where he had sued his wife for divorce 
a vinculo, but virtually admitted her right to sue ir Wake County, 
although her husband resided in Alamance County. The only question 
presented and decided in that case was as to the plea of the pendency 
in Alamance County of his suit for divorve a vinculo. So, while the 
court did not discuss or decide the question herein presented, it was 
tacitly conceded that the suit had bein brought in the proper county. 
I n  none of those cases was any reference made, eyen remotely, to the 
change in the law as to venue, which was wrought by Rev., 1559, 
because, we suppose, there was no need to do so, as the question me have 
here was not raised in any of them. The nearest to it is what was said 
in the X o o r r  case, and that impliedly holds that the wife can have a 
separate domicile for the purpose of venue, for the plaintiff there did 
lire in  this State, and away from her husband, for two years or more 
before her suit was commenced. 

Some of the courts in other iurisdictions hold that where the wife 
is compelled by her husband's conduct to separate herself from him 
and dwell in a home of her own, she may bring her action for divorce 
in the county of her own actual domicile, but we are not required to 
decide as to the correctness of this view, and express no opinioi~upon it. 

The result is that there was no error in refusing to remove the case. 
Affirmed. 

T I R E  AND RUBBER COMPANY v. MOTOR COR![PANS. 

(Filed 20 April, 1921.) 

When the jury fail to answer issues as to the defendant's counterclaim. 
pleaded and with evidence to support it, and only find the issue as to 
plaintiff's demand in the affirmative, it is insufficient to support a judg- 
ment in plaintiff's favor, as impliedly answering the other issue against 
the defendant's claim. 

APPEAL by defendant from Ray, J., at Xovember Term, 1920, of 
GUILFORD. 

Ciril action to recover the sum of $114.50, balance alleged to be due 
on contract for certain automobile tires sold and delivered the defendant 
undcr a written jobber's agreement. Defendant admitttd execution of 
the contract and the nonpayment of a balanre of $226.311 for tires duly 
receired; but set up in defense and by way of counterclaim that the 
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plaintiff had breached the contract and had failed and refused to make 
shipments as specified in  the agreement, by reason of which, defendant 
alleged and offered evidence tending to show that it had been damaged 
in  the sum of $1,800. 

Upon issues joined, the following verdict was rendered by the jury: 
"1. I s  defendant indebted to plaintiff; and, if so, in what amount? 

Answer : 'Yes, $414.50.' 
"2. Did plaintiff breach its contract with defendant? Answer: ........ 
((3. What damages, if any, is defendant entitled to recover of plain- 

tiff? Answer : ........." 
Defendant in apt time lodged a motion to set aside the verdict because 

the second and third issues, relating to its counterclaim, had not been 
answered. This motion was overruled, and his Honor rendered judg- 
ment in favor of the plaintiff for $414.50. Defendant appealed. 

Justice & Broadhurst and 0. C'. COX for plaintiff. 
Brooks, Hines & Kelly for defendant. 

STACY, J. There was ample evidence tending to support the defend- 
ant's counterclaim, and we think the issues raised thereby must be 
answered before any final judgment can be entered in  the cause. We 
are not at  liberty to say that the jury intended to answer the issues 
against the defendant, because they did not answer them at all: nor do 
we think the answer to the first issue a necessary denial, by implication, 
of defendant's counterclaim. I t  is true, the jury evidently accepted 
plaintiff's contention as to the correct balance due for the tires sold and 
delivered to the defendant; but upon the question as to whether there 
was any breach of the contract, as alleged, and a refusal to ship other 
tires, which resulted in loss to the defendant, the verdict is silent. 

I n  the case of McKenzie v. McKenzie, 153 N.  C., 242, the following 
expression was used in  speaking of a similar point raised on that appeal: 
"The material issues of fact raised by the pleadings should be submitted 
to the jury, and, of course, answered by them. Davidson v. Gifford, 
100 N. C., 18. And the issues, with the responses thereto, must be 
sufficient to support the judgment and dispose of the matters in con- 
troversy." Falkner v. Yilcher, 137 N.  C., 449. As suggested in Wilson 
v. R. R., 165 N. C., 499, we think his Honor should have sent the jury 
back with directions to answer the remaining issues before receiving 
the verdict. 

Had  there been no evidence to support the counterclaim it might have 
been disregarded, but in  the present state of the record the defendant's 
motion to set aside the partial verdict, as rendered, should have been 
allowed. 

New trial. 
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P. H. DURHAM v. T. Y. HAMILTON ET AL. 

(Filed 20 April, 1921.) 

1. Judgments-Scope of Inquiry. 
An adversary judgment is only the conclusion of law from the facts 

admitted or established by the verdict. and must be within the scope and 
purport of the facts so ascertained and determined; and a judgment that 
goes further is irregular at least, and map at times 11e held entirely 
invalid. 

2. Sam-Nuisance--Appeal and Error. 
Where entered in the scope of the inquiry and upon properly estab- 

lished facts, a judgment for damages and an order restraining the defend- 
ant from maintaining a slaughter-house and connecting hog and cattle 
pen, as a nuisance affecting plaintiff's property, is a proper one; but 
where the judgment goes further and uses the additiclnal words. "or 
otherwise," such words may be construed and operate to preve.nt the 
defendant from using his property in a manner entirely proper and harm- 
less to plaintiff, and will be ordered stricken out on appeal. 

APPEAL by defendants from Ray, J., at October Term, 1920, of 
GUILFORD. 

The action is to recover damages for an alleged nuisance affecting the 
property of plaintiff, and to restrain the further continuance of same, 
caused by the wrongful and improper maintenance by defendants of a 
slaughter-house on a stream just above plaintiff's land, and aggravated 
by the condition of certain hog-pens, etc., as maintained in connection 
with said slaughter-house, and causing damage, etc. On denial of lia- 
bility, the jury rendered the following verdict: 

"1. Did the defendants erect and maintain the nuisanel. as alleged in 
the complaint ? Answer : 'Yes.' 

''2. What damages, if any, is the plaintiff entitled to recover? Answer: 
'$600.' " 

Judgment for amount of damages and that defendants be restrained, 
etc. Defendants except and appeal. 

R. C. Strudwick, Wilson & Fratisr, J .  ilf. Hedgecock jor plaintiff. 
T .  W .  Albertson, King, Sapp & King, Brooks, Him:; L4. Kelly for 

defendant. 

HOKE, J. We find no error in  the record affecting the determination 
of the issues, but the judgment in our opinion goes farther than the 
verdict warrants. As applied to the facts of this record, an adversary 
judgment is but the conclusion of the law from the factl3 admitted, or 
as established by the verdict, and must be within the scope and purport 
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of the facts so ascertained and determined. Beyond that, the judgment 
is at  best irregular and may at times be held entirely invalid. Hollo- 
way v. Durham, 176 N. C., 550; Hobgood v. Hobgood, 169 N.  C., 491; 
Williams T. Alexander, etc., 74 K. C., 1 ;  Whitwell v. Hoover & Emory, 
3 Mich., 84; S. v. Xuench, 217 Mo., 124; 15 R. C. L., 569, title, Judg- 
ments, see. 2. 

I n  Holloway v. Durham, supra, it is held '(That an adversary judg- 
ment of the court upon matters beyond the scope of the pleadings and 
which undertakes to settle and determine those entirely foreign to the 
controversy is to that extent not binding, etc." 

I n  S .  c. Xuench, supra, a judgment is defined as the "Sentence of the 
law upon the record; an application of the law to the facts and plead- 
ings." A very proper and succinct definition is given in Whitwell v.  
IIoocer d? Emory, supra, "That a judgment is the final consideration 
and determination of a court of competent jurisdiction upon the facts 
submitted to it." And again, in the citation to R. C. Law, it is said: 
"A more precise definition is that a judgment is the conclusion of the 
law upon the matters contained in the record or the application of the 
law to the pleadings and the facts as found by the court or admitted 
by the parties, or deemed to exist upon their default in a course of 
judicial proceedings." 

On the present record, after awarding a recovery for the damages 
suffered, and that the further maintenance of the nuisance be restrained, 
the judgment proceeds as follows: "And defendants are further ordered 
and directed not to use or maintain or ~ e r m i t  the use and maintenance 
on said premises of any hog-pen or cattle pen for use in connection with 
said slaughter-house or otherwise." The condition and manner of con- 
ducting the hog-pens and cattle pens "in connection with the slaughter- 
house" were very clearly shown to be a part of the nuisance and in 
great aggravation to the injury, and were properly prohibited, but in 
extending this prohibition by the term "or otherwise'' this might very 
well be construed and operate to prevent the defendants from using their 
property in  the respects suggested as required by the course of good 
husbandry and in a way entirely harmless to plaintiff. To that extent 
we think the judgment is unauthorized by the facts established, and 
same should be modified by striking out the words "or otherwise." With 
this modification the judgment is 

Modified and affirmed. 



VANCE BRADY v. J. R. HUGHES, SHERIFF. 

(Filed 20 April, 1921.) 

1. Sheriffs-Personal Execution-Penal Statutes-Strict (3onstruction. 
The provisions of C. S., 3943, making the sheriff liable for the escape 

of one taken under personal execution upon a judgment for the pay- 
ment of a debt, interest, and cost, are highly penal, requiring a strict 
construction or, at least, one reasonable in determining the sheriff's lia- 
bility in any given case. 

2. Same--Escape--Absence of Deputy Sheriff. 
The fact that the sheriff's deputy permitted his prisoner to remain in 

an attorney's office, with door unlocked, while he, the deputy, was away 
for a few minutes, and that he returned, found the prisoner there, and 
delivered him to the jailer, as the statute, C. S., 3943, required, is not 
such an "escape" as will make the sheriff liable for the debt, etc. 

3. Same--No Damage Shown. 
The fact that the sheriff's deputy permitted his prisoner, arrested for 

debt under an execution against the person, to remain a few minutes in 
a room with the prisoner's attorney, from which the deputy sheriff was 
absent for a part of the time attending to matters connected with the 
case, and then, soon returning, delivered the prisoner to the jailer as 
the statute directs, C. S., 3943, where the prisoner remained until dis- 
charged in due course of the law, does not show any lose, to the plaintiff, 
and is not such an "escape" as is contemplated by the statute. 

APPEAL by plaintiff from Ray, J., at November Term, 1920, of 
GUILFORD. 

Plaintiff's cause of action, briefly stated, is that defendant, Sheriff of 
Randolph County, through one of his deputies, arrested one Robert 
Needham, under an execution against the p ~ r s o n  regulal-ly issued from 
the Superior Court of Guilford County to Randolph County, in  an 
action entitled "Vance Brady v. Robert Net>dhamn; that after making 
the arrest the sheriff, by his deputy, brought the defendant in  execution 
to Greensboro, and upon his arrival took hini to the office of his (Need- 
ham's) counsel, where he (the deputy) left him for a few minutes in 
charge of his said counsel so that he could attend to mother matter 
connected with the case. The deputy sheriff returned to the office, 
where his prisoner remained during his absence, and took him to the 
jail and delivered him to the sheriff of Guilford Count%y, according to  
the mandate of the writ, who confined him in prison un;il he was duly 
discharged by law. 

Defendant demurred. The court sustained the demurrer, and plain- 
tiff appealed. 

W .  P. Bynum, R. C. Strudzuick for plaintiff. 
Brooks, Hines & Kelly for  defer~dant. 
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WALKER, J. I t  appears, in this case, that the prisoner was not per- 
mitted, voluntarily or negligently, to go at  large, nor in fact did he go 
at large. H e  had the opportunity, perhaps, to do so, but the mere 
chance to do so will not constitute an escape within the meaning of our 
statute (Rev., 2823; C. S., 3943), making the sheriff liable for the debt, 
interest, and costs. The statute is highly penal, which would require i t  
to receive a strict construction or, at  least, the construction of i t  should 
be a reasonable one in determining liability in any given case. 

There was no actual escape by the defendant. H e  did nothing him- 
self, but at  all times continued obedient to the direction and control of 
the deputy sheriff, who had him in custody. An escape is said by this 
Court to take place "When one under arrest gains his liberty before 
he is delivered in  due course of law or the departure of a prisoner from 
custody." S. v. Ritchic, 107 N .  C., 857, opinion by the present Chief 
Justice. These definitions, as there said, were approved by Chief Jus- 
tice Smith  in S. v. Johnson, 94 N .  C., 924. I f  we test the question now 
being considered by either one of these definitions, there was in law 
no escape by the defendant, and none imputable to the officer in whose 
custody he was at  the time. The defendant was not left in charge of 
the attorneys in their office at  his own request, nor was any favor or 
liberty intended to be granted to him, but what was done by the officer 
was something incident to the execution of the process and in  the line 
of his duty. The defendant remained in custody, and under restraint, 
and i t  may be fairly inferred from the admitted facts that the restraint 
was really more effectual than i t  was when he was in  the actual custody 
of the officer. The latter was absent only a few moments, and the 
defendant, during this very brief interval, acknowledged the control 
and authority of the deputy sheriff, and never once attempted to evade 
it or even to question it, if he ever, for a single moment, contemplated 
flight. Everything was fully accomplished as the law intended, and 
with the full consent and submission of the defendant to the law. H e  
was taken to the jail of Guilford County, according to the mandate of 
the writ, and there delivered into the custody of the sheriff, who im- 
prisoned him until he was discharged in due course of law. How has 
plaintiff lost a penny, or how was he in jeopardy of losing one? The 
execution and statute required the officer "to arrest the debtor, and 
commit him to the jail of the (proper) county until he shall pay the 
judgment or be discharged according to law." This has been done in 
exact conformity to the statute, and without the least prejudice to the 
rights of the plaintiff. We cannot believe that the law is so rigorous 
as to require that we should adopt the view taken of the case by the 
plaintiff. 
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But we find high authority for the support of our position in Currie 
I $ .  Il'orth?~, 47 N. C., 104. That was a case where a defendant was con- 
fined in "the debtor's room" of the jail, and was left by the jailer with 
the doors of the room and jail open, so that nothing prel-ented his 
escape. The court made sereral comments upon the evidence, which 
we will not quote literally, but reproduce substantially and without 
regard to the text, as some reference to them is necessary to a full and 
proper understanding of the decision. The Court said that the impres- 
sion of two or three witnesses that they saw Currie step from his room 
into the jailer's room and then back into his own room is not a fact 
that can be dealt with by a court; it is to be taken, therefore, that his 
Honor was of the opinion that if a debtor is allowed to see company 
in the debtor's room, the door being open and the jailer not present, 
or to be in the room alone with the door closed but not locked, or to 
have the door of the room left open, so that nothing prevented the 
debtor's escape if he desired to leave the jail, is, in law, an escape, 
although the debtor does not in  fact leave or go out of ths debtor's room. 
Chief Justice Pearson then refers to the Statute of 13 ISdw. 1, ch. 1, i t  
being like our act (Revisal of 1905, sec. 2823; C. S., sec. 3943), and 
says the act of 1795 requires that the jails of the several counties shall 
have an apartment for the confinement of debtors. A debtor who is 
not allowed to go out of this apartment, and to take the benefit of 
prison bounds, is said to be a "close prisoner." The statute, 13 Edw. 1, 
ch. 1, Revised Statute, ch. 109, sec. 20, gires the creditor an  action of 
debt against a sheriff who shall willfully and negligently suffer a debtor 
to escape. Our question is, what amounts to an escape in  the meaning 
of this statute? The acceptation of the term is, "to get away from, to 
go out of, a place of confinement"; and in the declaration under this 
statute the allegation is, "and the said defendant, on, etc., at, etc., 
suffered and permitted the said E. F. to escape and go at  large; and 
the said E. F. did then and there escape and go at large, wheresoever 
he would, out of the custody of the said defendant." See form, 2 vol., 
Chitty on Plead., 418; another form, 420, and another, $22. See a like 
form, J o n e s  1). Pope, 1 Saunders' Reports, 35. I n  this connection he 
says that the attention of the Court was called to Wilkes v. Slaughter, 
10 N .  C., 211, as the authority upon which the erroneous ruling of the 
Superior Court in  Currie v. Worthy was based. H e  criticizes that case 
and rirtually overrules it, and adopts the view of the dissenting Judge. 
I n  doing so he says: "The Court lays peculiar stress upon the fact that 
the jailer had given the debtor the key to his room, so as to make the 
debtor his own keeper. Possibly this might furnish some ground for 
distinguishing that from the case now under consideration. The dis- 
tinction is not substantial enough to be made the ground of a practical 
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difference. For this reason we prefer to put our decision on the ground 
that we do not concur with the two judges who decided that case, and - - 
do not admit the correctness of the doctrine of 'constructive escapes' 
as at  all .applicable to the statute under which the present action is 
brought. Besides, the fact that the authority of that case is weakened 
by the dissenting opinion of the Chief Justice, the decision is incon- 
&tent with ever; niecedent of a declaration under the Statute of Edw.. " A 

Ist, to be met with the books. They all contain an express allegation 
that the 'debtor did escape and go at  large.' (See precedents cited 
above.) I n  all the precedents of pleas of 'fresh pursuit and recap- 
tion,' it is assumed that the debtor had gone out of the jail. We are 
told by Lord Coke, 'one of the best arguments or proofs, in law, is 
drawn from the right entries in course of pleading; for the law itself 
speaketh by good pleading'; therefore, Littleton here sayeth, 'it is proved 
by pleading,' etc., as if pleading were ipsius legis v iva  vox. Coke Lit., 
115b. We think it is proved by pleading that no constructive escape 
can make a sheriff liable to the penalty imposed by the act of Edw. 1st. 
Upon an examination of the cases relied on by the Court in that case, 
we find there is not any one case cited in which the debtor had not in 
fact 'left the jail and gone at  large'; and we are satisfied that the two 
very learned judges were misled by the 'cunning and curious learning' 
which they met with in Plowden, applicable to the state of the ancient 
law." The Court then considers the question more nearly analogous 
to the one upon which this case must turn, and says: "How it can be 
said that a debtor 'did escape and go a t  large' when, in point of fact, 
he never went out of the room in which it was the duty of the sheriff 
to keep him, is beyond the reach of our comprehension. We know of 
no rule in the construction of a statute which subjects the sheriff to the 
payment 'of all such sums of money as are mentioned in the said execu- 
tion and damages for detaining the same' as a penalty for suffering a 
debtor to escape, by which we are at liberty to hold that an opportunity 
to go out of the debtor's room is the same, in  legal effect, as if the 
debtor had, in fact, gone out of the room." 

I t  will be seen that the Court, in that case, emphasized the fact that 
the prisoner was not permitted "to go at large," either willfully, volun- 
tarily, or negligently, nor given perfect freedom of action, and that he 
did not actually escape, though given full and free opportunity to do 
eo. The former statute required that the debtor should be kept in the 
prison, and in close confinement, while the present statute has no such 
provision, but requires only that he be committed to the jail of the 
county until he shall pay the judgment or be lawfully discharged. 
Rev., 627. Under the former statute requiring "close confinement," 
this Court held that leaving the debtor in his room, with the doors of 
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the prison open to him during the absence of the jailer, was not an 
escane on the part of the latter. I n  this case the debtor was under 
surveillance and restraint all the -time until he was delivered to the 
Sheriff of Guilford County, and was not at  any time p12rmitted "to go 
at large," nor did he attelypt to do so. We cannot, therefore, believe 
that a-case such as this one &as within the intention of the Legislature, 
or within the meaning of the statute. - 

If we should concede that the facts show a negligent escape, the 
debtor was immediately retaken and imprisoned, as plaintiff's counsel 
admitted could be done, when the escape mas merely negligent, and that 
i t  could be pleaded in bar of a suit for the penalty. I t  surely cannot 
be characterized as a voluntary or willful escape. No one can com- 
plain of a second arrest or recapture but the party himself. Ames v. 
Wcbber, 8 Wendell, 545. 

I t  is best always for sheriffs and other such officers tcl follow strictly 
the mandates of their writs, but here, if there was any departure, i t  
was formal and not substantial, and not the least p.rejudice to the 
plaintiff resulted from it, but he got everything to which the law 
entitled him. I t  would be a reproach to the law if, upon so slight a 
ground, if any ground at all, w e  should hold the defendaht to thepay-  
ment of so heavy a penalty. 

Even the most technical refinement would fail to bring the case within 
the language of our statute. 

No error. 

C. E. LEMMONS v. F. E. SIGMAN. 

(Filed 20 April, 1921.) 

Register of Dceds, Marriage License-Statutes-Penalty-EvidenceNon- 
sui tQuest ions  for Jury. 

In an action to recover of the register of deeds of a county the penal- 
ties allowed by C. S., 2500, 2503, for issuing a license for the marriage 
of a female under eighteen years of age, and the evidence is conflicting 
as to the reasonableness of the inquiry made by the register, the question 
should be submitted to the jury, and a judgment as of nonsuit thereon 
is erroneously entered. 

APPEAL by plaintiff from Ray, J., at November Term, 1920, of 
DAVIDSON. 

Civil action to recover of defendant, Register of Deeds of Davidson 
County, the penalty of two hundred dollars allowed by sections 2500 
and 2503, Consolidated Statutes, for issuing a marriage license to one 
John W. Galloway and plaintiff's daughter, Alma Lenlmons, without 
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the consent of her parents and without reasonable inquiry as to her age, 
she being at  the time under the age of eighteen. 

Upon the question of reasonable inquiry, the only point of difference 
in  the case, there was evidence on behalf of plaintiff tending to show 
that his daughter lived with him in Winston-Salem at the home of one 
R. F. Bryant;  that she was only fifteen years old, having reached this 
age on her last birthday, 31 March, 1920, and that plaintiff, a t  the 
time, did not know of or consent to his daughter's marriage. R. F. 
Bryant testified: "I know Alma Lemmons. She was living with her 
father, C. E. Lemmons, at  my house. She was only a child. I would 
call her about fifteen years old." 

The defendant, F. E. Sigman, testified that on 23 April, 1920, John 
Galloway made application to him, as Register of Deeds of Davidson 
County, for license to marry Alma E .  Lemmons. And further: ''I did 
not know John Galloway. At the time of the application there were 
present Ernest Lemmons and Alma Lemmons, and I took the statement 
from all three of them as to the age of the parties to be married, and 
they stated that Alma Lemmons was eighteen years old. I did not 
know Ernest Lemmons. I observed the young lady and she looked like 
she might be a young girl of 18 or 19 years old from her general appear- 
ance and dress. She looked like she weighed 125 pounds, had on a long 
dress and hat turned down over her face, and her face gave the impres- 
sion of one 18 or 1 9  years of age. John Galloway was a man clean 
shaven, about 25 years old, and weighed 135 or 140 pounds. Had dark 
hair and dark skin and had the appearance of being about 20 or 21 
years old. They said they were from Winston. I had Ernest Lemmons, 
Alma Lemmons, and John Galloway each of them to sign statement and 
swear to i t  as i t  appears on the license. Before issuing the license I 
made inquiry as to the reliability of the parties applying for the license. 
I went into the sheriff's office and saw Dr. M. A. Bowers and told him 
there was a party from Winston-Salem wanting to secure a marriage 
license; that the contracting parties were Alma Lemmons and John 
Galloway, and I asked Dr. Bowers if he knew them. H e  said he did 
not know Alma Lemmons, but did know John Galloway. I asked him 
if he was a fellow of reliability, and he said he was a good reliable 
fellow and a carpenter at  Winston and said, 'I know him, I am his 
physician.' I have known Dr. Bowers ten years. I knew him at 
Thomasville where I lived and where he was a practicing physician. 
Knew his general character was good. Dr. Bowers has lived in Winston 
more than a year and he witnessed the license and the affidavit. And 
the parties applying were at  the time in  my office." 

Cross-Examination: "I made no effort to call up the parties at  
Winston, either C. E .  Lemmons or Virginia Lemmons. The girl said 
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there was no phone a t  their home. I relied upon the statement of Dr.  
Bowers as to the reliability of John Gallomay. Dr. Bowers told me 
John Galloway was a reliable party. I knew Dr. Bowers was a man 
of high character and a good physician and whatever he said to me I 
could rely upon. I did not ask Dr. Bowers how long he had known 
Galloway or what chances he had to know his character. All I wanted 
to know was if he knew him and if he was a reliable man." 

Dr. M. A. Bowers made an affidavit which, by consent, was used as  
a deposition. H e  stated, in part, as follows: "I told him (register of 
deeds) that I did not know Alma Lemmons but that I (lid know John 
Galloway, and told him that he was a carpenter. I also told him that 
in my opinion any statement that Galloway would make could be relied 
upon, as I had no reason to think otherwise from my personal knowl- 
edge and information I had of him. Then, after the license was written 
out and sworn to by the contracting parties, I mitnesstd their signa- 
tures and their marriage in the register of deeds' office b,y John Moyer, 
J. P." 

At the conclusion of all the evidence defendant renewed his motion 
for judgment as of nonsuit. Motion allowed, and plaintiff appealed. 

T .  W .  Kal lam for plaintiff. 
J .  R. ~ V c C r a r y  and Raper & Raper for defendant. 

STACY, J. The testimony as to the appearance of the girl, with 
respect to her age, is conflicting; and, upon the question of reasonable 
inquiry, the facts are not admitted. Hence, considering I he evidence in 
its most favorable light for the plaintiff, the accepted position orr a 
motion to nonsuit, we think the case should have been submitted to the 
jury under proper instructions. Snipes v .  Wood, I f 9  N. C., 349; Jlilian 
I?. Daniels, 175 N .  C., 549; Gray v. Lentz, 173 N. C., 346. 

3 s  said in Furr  v. Johmon, 140 N. C., 157: "Where there is a eon- 
flict of evidence, whether there has been rt~asonable inquiry is to be 
submitted to the jury upon all the evidence under proper instructions; 
but if the facts are agreed, i t  is a matter of lam," ciling Joyner v. 
R o b w f s ,  114 N. C., 389. The jury alone may pass upon the weight of 
the cridence or the credibility of the witnesses. 

The judgment of nonsuit mill be set aside and the case referred to 
another jury. 

Reversed. 
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SIPiGER SEWISG MACHINE COMPAST r. I. P. BURGER ET AL. 

(Filed 20 April, 1921.) 

1. Courts - Jurisdiction - Statutes  - Superior Courts-Justices of t h e  
Peace. 

The Sul~erior and justices' courts are  of collcurrent jurisdiction in 
actions to recover personal property to the value of fifty dollars, and the 
former has exclusive jurisdiction when the property in  controversy 
exceeds that sum. C. S., 1474. 

2. Same-Mortgages-Equity. 
Because of the equity growing out of the relation of mortgagor and 

lnortgagee when the former seeks to have the mortgaged premises fore- 
closed for the nonpayment of the debt, the Superior Court has jurisdic- 
tion, when the amount secured is for a less sum than two hundred 
dollars. 

3. Courts-Jurisdiction-Constitutional Law-Superior Courts-Justices 
of t h e  Pcace. 

While under the provisions of the Constitution of 1868, Art. IT, see. 33, 
the courts of the justice of the peace were given "exclusive original" 
jurisdiction in matters founded on contract when the amount involved 
did not exceed two hundred dollars, etc.. the Convention of 1875 removed 
the restriction of legislative powers as  to the jurisdiction of the Superior 
Court by eliminating the words "exclusive original" relat'ing to the 
powers of justices courts. 

4. Courts - Jurisdiction - Justices of t h e  Peace - Superior Courts- 
Statutes. 

Every action to recover a sum of money due by contract, not in excess 
of two hundred dollars, etc., is  required by C. S., 1473, to be originally 
brought in the court of a justice of the peace, unless contrary to some 
other legislative enactment. 

5. Same-Counterclaim. 
Where an action on contract has originally and properly been brought 

in the Superior Court because of an equity involved, or its being for the 
possession of personal propert)., the recovery on a counterclaim, in the 
Superior Court, will not be denied for want of jurisdiction, on the ground 
that the demand thereof was for a less sum than two hundred dollars, 
the jurisdiction as  to matters of counterclaim coming within the pro- 
visions of C. s., sees. 519, 521, and 602. 

6. Courts-Superior Courts-Jurisdiction-Inferior Courts. 
The jurisdiction of the Superior Court is general and not limited, 

except in the sense that i t  has been narrowed from time to time by 
carving out a portion of this general jurisdiction and giving it, either 
exclusi~ely or concurrently, to other courts. 
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7. Courts - Justices of the Peace - Jurisdiction-Coutr.acts-Counter- 
claims. 

Counterclaims in excess of the jurisdictional amount of a justice's 
court may not be recovered in that court, and are allowe8cl to be gleaded 
only for the purposes of set-off and recoupment, as a bar to the plaintiff's 
demand. 

8. Courts--Justices of the PeaceJurisdiction-Equity-Defenses. 
A court of a justice of the peace cannot affirmatively administer an 

equity, and may only pass thereon as a matter of defense. 
9. Actions-Pleadings-Equity-Multiplicity of Suits-End of Litigation. 

The intent and purpose of our code system of pleading is to enable 
parties to determine and settle their controversies in one action, the 
law favoring the ending of litigation and aroiding multiplicity of suits. 

10. Courts - Jurisdiction - Constitution-Statutes-Rule of Property- 
Procedure. 

The interpretation of the Constitution and statutes as to the distribu- 
tion of jurisdiction among the Superior and inferior courts, and courts 
of the justices of the peace, involves no rule of property, but only of 
procedure. 

APPEAL by plaintiff from Bryson, J., at  J u n e  Term, 1920, of 
CHEEOICEE. 

Civil action commenced in the Superior Court to recover a horse, 
plaintiff claiming under what is i n  substance a mortgage, executed by 
the defendant to secure the purchase price, on which there was a balance 
due of $37. 

The defendant denied the right to recover, pleaded payment, and 
alleged that  the plaintiff was indebted to him in  the sum of $193 due 
by contract for feed of another horse, and corr~missions for services while 
acting as plaintiff's agent. 

The  plaintiff demurred to the allegations of indebtedness in  the 
answer upon the ground that  the Superior Court had 110 jurisdiction 
thereof, the sum demanded being less than $200, which was overruled, 
and the plaintiff excepted. 

The  plaintiff also filed a reply denying indebtedness to the defendant, 
and   leading the three-year statute of limitations. 

The  jury returned the following verdict: 
"1. I s  the defendant, I. P. Burger, indebted to the plaintiff, as  

allcgcd ill the complaint; and if so, in what amount?  'Yes; $37.' 
''2. IS the plaintiff indebted to the defendant, I. P. Burger, as alleged 

in  the answer and counterclaim for commissions; and if so, i n  what 
amount ? 'Yes ; $63.' 

"3. IS the plaintiff indebted to I. P. Burgcr for feed and keep of 
horse, as alleged in the answer and counterclaim; and if so, in what 
amount? 'Yes; $45., " 
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His  Honor then rendered judgment in favor of the defendant for 
$71, and the plaintiff excepted and appealed. 

Dillard & Hill  for plaintiff 
No counsel for defendant. 

STACY, J. I n  actions to recover personal property the jurisdiction of 
the Superior Court is concurrent with that of a justice of the peace 
when the ~ a l u e  of the property does not exceed $50 (C. S., 1474), and 
exclusive when the property in controversy is worth more than that 
sum. Homer v. Bonsal, 149 N. C., 51; AToville v. Dew, 94 N. C., 44. 

The Superior Court also has jurisdiction of actions to foreclose a 
mortgage, although the debt secured is less than $200, because "the 
action is not founded on the contract merely, but on an equity growing 
out of the relation of mortgagor and mortgagee to have the mortgaged 
premises, in case of default, sold for the satisfaction of the secured 
debt." Murphy v. McNeill, 82 N. C., 224. 

I t  follows, therefore, that the court had jurisdiction of the cause of 
action alleged in the complaint, whether treated as one to recover per- 
sonal property or to foreclose a mortgage. 

The amount of plaintiff's claim was found. to be correct ($37), while 
defendant was awarded a verdict on his counterclaim of $108. The 
court entered judgment for the difference of $71 in favor of the defend- 
ant. Plaintiff appeals, assigning as error his Honor's refusal to sustain 
a demurrer to the counterclaim, on the ground that the sum demanded, 
being less than two hundred dollars, was not within the jurisdiction of 
the Superior Court. 

I t  is not denied that the plaintiff's cause of action is cognizable in 
the Superior Court and that the defendant is entitled to judgment on 
his counterclaim, provided the court has authority to grant such relief. 
I t  is further conceded that the defendant may use his counterclaim as 
a bar or defense to plaintiff's suit. But is he entitled to an affirmative 
judgment for the excess over and above the plaintiff's claim? This 
is the question for decision. 

The Constitution of 1868 (Art. IT, sec. 33)  provided that ('The 
several justices of the peace shall have exclusive original jurisdiction, 
under such regulations as the General Assembly shall prescribe, of all 
civil actions, founded on contract, wherein the sum demanded shall not 
exceed two hundred dollars, and wherein the title to real estate shall 
not be in controversy," etc. But the words "exclusive original" were 
omitted from this section by the Convention of 1875, and it now appears 
as Art. IT, sec. 27. Since this amendment, it has been held that the 
General -Issembly may gire to other courts, including the Superior 
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"2. I11 an action arising on contract, any other cause of action arising 
also 011 contract and existing at the commencement of the action." 

Again. C. S., 602, provides that the court may grant judgment in 
favor of the defendant for "any affirmative relief to which he may be 
entitled." 

Under a proper construction of these statutes, i t  would seem that the 
judgment below on the verdict should be affirmed. 

We are not here confronted with a constitutional barrier as in Cheese 
Co. v. Pipkin,  155 N .  C., 394 (and similar cases), where the defendant 
undertook to set up in the magistrate's court, by way of counterclaim, 
a cause of action in excess of the limited jurisdiction of a justice of the 
peace. Nor does it appear that the decision in Wiggins v. Guthrie, 101 
3". C., 661, is a controlling authority contra. I n  fact, no case has been 
found exactly in point which, under the doctrine of stare decisis, would 
require us to hold in accordance with the plaintiff's contention. On 
the other lla~ld, the opinion in XcClenahan 7%. Cotten, 83 N. C., 332, 
satisfactorily states the reasons for sustaining the judgment appealed 
from in the instant case. After discussing the sections of The Code 
relating to defenses and counterclaims, and comparing the old practice 
with the new procedure, Dillard, J. ,  speaking for the Court, says: 

"The question now arises, how may a party use and rely on his cross- 
dema~id? The answer is, he may plead it or not at his will, but if he 
elect to plead it, he may do so, and then, if it be equal to or greater 
than the opposing demand, he may plead it in bar, as formerly, or 
plead it as a defense, so called, under The Code, the plea or defense 
having the operation merely to defeat the action, and not to admit of 
any jklgrnelli for an excess, or he may, if he will, instead of pleading 
it as a bar merely. set ur, his demand under the name and with the " z 

proper prayer of a counterclaim as introduced by The Code, and then 
the defendant mill hare judgment for the excess." 

I n  Wiggins' case the plaintiff recovered $639.65. The defendant was 
allowed to use his counterclaim as a recoupment in reducing the plain- 
tiff's drmand, the Court saying: "This accorded to the defendant all 
the benefit to which he was entitled, and he should be content in being 
allowed to use it for this purpose. But the objection disappears in  
presence of the fact that preiisely the same purpose was subserved 
whatever name be giren to the defense. Illasmuch as the plaintiff 
recorered a much larger sum, whether a co~ulterclaim, recoupment, or 
set-off, the opposing demand, if allowed by the jury, would necessarily 
be in effect a diminishing of the plaintiff's claim, and this, to some 
extent. would seem from the verdict to have been done, as the sum 
assessed by the jury is less bp $25 than that demanded in the complaint, 
or it lins hem disallowed altogether." I t  is true the jurisdictional ques- 
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tion was squarely presented and ruled upon in the Superior Court, and 
the judgment mas affirmed on appeal. But the crucial point here 
debated was brushed aside as immaterial, because the plaintiff recovered, 
and the question of granting affirmatire relief to the defendant never 
arose; or, at  least, i t  became academic. There was nothing else to do 
but affirm the judgment. This identical procedure wss  pursued in 
Coble 1 % .  Legg at this term, apparently as a matter of course, and with- 
out question. 

I n  Garrett v. Lore, 89 N .  C., 207, the point was raised that the 
defendant's cross-action did not come within the uurvirw of the statute 
defining what might be set up by way of counterclaim, and that if it 
did, i t  was not properly pleaded. Upon this ground the Superior Court 
declined to enter judgment in favor of the defendant and dismissed the 
action at  the cost of plaintiff. This was reversed on appeal, and i t  
was held that an affirmative judgment should be entered in faror of 
the defendant. 

I n  Electric Co. v. Vill iams, 123 Pu'. C., 51, the amount set up by way 
of counterclaim was in excess of the jurisdiction of a justice of the 
peace; and, of course, the defendant was not entitled to an affirmative 
judgment because of the constitutional limitation. This case is in the 
same class as Cheese Co. v. Pipkin,  supra. 

I n  Smith  v. French, 141 N .  C., 6, i t  is stated: "Our statute on 
counterclaim is very broad in its scope and tcbrms, is designed to enable 
parties litigant to settle well-nigh any and every phase of a given con- 
troversy in one and the same action, and should be liberally construed 
by the court in furtherance of this most desirable and 1)eneficial pur- 
pose." 

The decision in Yellowday v. Perkinson, 167 N .  C., 147, has no bear- 
ing upon the question of jurisdiction unless by implication, for there 
it was held that the plaintiff could not submit to a judgment of nonsuit 
without the consent of the defendant when a counterclaim was pleaded. 
The question under consideration was whether or not the allegations 
of the defendant were sufficient to constitute a counterclaii 1. The Court 
held that when such facts mere alleged as would entitle the defendant 
to maintain a separate action against the plaintiff, legal or equitable, 
this would amount to a counterclaim. The sufficiency of the defendant's 
allegations was the point at  issue. This distinguishes it from the case 
at  bar. 

The leading authority elsewhere, cited in support of the text in 24 
R. C. L., 796, is Dureson, v. Blaclcmarr, 117 Minn., 206. But, upon 
examination, it appears that the question involved in that case dealt 
only with a counterclaim in excess of the limited jurisdiction of a 
munic>ipal court. I n  this respect, it is not unlike many cases in our 
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own Reports touching the jurisdiction of a justice of the peace. And 
in every case so far  examined the question apparently has  been made 
to turn on the limited jurisdiction of the court. For a valuable collec- 
tion of cases in point, see note 37, L. R. 9. (N. S.), 606. 

The case of Griswold z.. Pieratt, 110 Cal., 259, as we understand it. 
is not an opposite persuasive authority, tholgh i t  might appear to be 
from a reading of the syllabus only. I t  is provided in the Constitution 
of California that their Superior Courts shall have jurisdiction in all 
"cases at  law . . . in  which the demand . . . amounts to three 
hundred dollars." From this language i t  will be seen that the Superior 
Courts of that State are limited in their jurisdiction like our justices 
of the peace. They may not entertain a claim for less than $300, while 
our justices of the peace may not entertain a claim for more than $200. 
The limitations differ only in  direction and amount, and not in kind. 
The Supreme Court of California in this case lays down the same 
principle as announced by our Court in  Cheese Co. v. Pipkin, supra; 
the only difference being that in the California case the limitation is 
downward, while with us the limitation is upward. 

The jurisdiction of our Superior Courts is general and not limited, 
except in  the sense that it has been narrowed, from time to time, by 
carving out a portion of this general jurisdiction and giving it, either 
exclusively or concurrently, to other courts. -4s said by Furches, J., 
in  Mott v. Comrs., 126 N .  C., 871: "The Superior Courts were (a t  the 
time of the adoption of the Constitution) courts of general jurisdiction, 
and when the jurisdiction of other courts, which were special, was taken 
out, the remainder was left as the jurisdiction of the Superior Courts." 

I t  has been held with us in  a number of instances that any counter- 
claim, coming within the purview of the statute, regardless of its 
amount, may be set up in a justice's court for the purposes of set-off 
and recoupment, as a bar or defense to the plaintiff's cause of action. 
But, of course, an affirmative judgment could not be entered on a 
counterclaim in this court unless i t  fell within the limitation of the 
jurisdiction of a justice of the peace. Hurst v. Everett, 91 N .  C., 399. 
So i t  was said in Lutz v. Thompson, 87 N .  C., 334, that while a justice 
could not affirmatively administer an equity, i t  might so far recognize 
it as to admit it to be set up as a defense, citing McAdoo v. Callurn, 
86 N .  C., 419: 

One of the most important purposes of the adoption of The Code 
system of pleading mas to enable parties to determine and settle their 
differences in one action. The law favors the ending of litigation, and 
frowns upon the multiplicity of suits. Hence, whenever possible, in 
the construction of statutes, this wise and wholesome policy should be 
observed. 
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"'l'he atljustmcnt of dema~ltis by cou~lterclainl or set-ofT, rather than 
1)p independnlt suit, is  fa~orccl  and c.~~col~ragctl by t ! ~  l a x ,  to avoid 
c i rmi ty  of action ancl i ~ l j m t i ~ c . ) '  1-or th  f '1 l imq0 R ~ ~ ~ I I I I J  Xi11 C'o. u .  
Sf. Lo1ti5 a n d  S ~ ( J P /  Po.. 158 U. S., 596. 

What is said here ill no way rnilitates :~ga i~ l s t  tlic scttlctl doctrine 
of t1criv:itive jl~risdictioil wlicre a case comes to tlic Superior Court on 
appeal from a justice of the prxace ( P o r n r r .  I.. Sl)cr~aX.\, 179 S. C., 351; 
J f c L a ~ r r i l t  t*. X c I n f ! j r e ,  167 N. C., 350; Robeson t,. I Ioc lqc .~ ,  103 S. C., 
49;  I janzcs  1.. Xc( ' lavzroc .X~,  92  PI'. C., 362) ; i ~ o r  i i  it  to 1~ nnilerqtood 
that the distribution among the different co~ir t s  of coilqtiti~tional a d  
statntory powers is sought to be impaired in the least. T t~csr principles, 
alrcady fir~iily established by numerous dccis io~~s  of this C'ourt, must be 
preserved i n  their ful l  i~~tclgri ty,  unlcrs and lultil chal gcd i l l  a drily 
antllorized mnlmer. X o t t  r .  C'owrs., s1ipr.a; ?'at,. 1.. ( ' o ~ n ~ s . ,  122  S. C., 
G61. T h r  only question hew presented is one of procedure, inr-olviag no 
rule of property;  and  we think our present decision coil~cidcs with the 
intc~itioil of tlw Legislatwe, and is in keeping nit11 thc, t ru r  meaning 
mrd spirit of our Code of Civil Procedure. 

The csceptions relatilip to the statute of l i rn i t a t io~~s  must be over- 
ruled, for the reason that  the statute is plradcd only as to x par t  of the 
account; and his Honor submitted the matter to the jury as a qwstion 
of fact, which they have answered ill favor of the clefemlanr. 

Plaintiff's demurrer to the drfclidan~t's cowterclain for n n i ~ t  of 
jurisdiction Tvas properly overruled. 

Affirmed. 

t h e  N u p e ~ i o r  C'ourt i s  n o f  r e y u i r r d  t o  h~ o f  ant/  s p c i f i ~  u w  ou11i. If m a y  
be or5rr or ~ t n d c r  $600. 
1. This  is riot f o r h i d d c ~ ~  by the ('onstitution, in uhi t l l  in 1875 the 

amcutlment struck ont the rqn i r emen t  that  thr  jnsticc of the pcace had 
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4. C. S., 521 ( I ) ,  requires merely that  "the counterclaim must arise 
out of the contract or contracts set forth in  the complaint as the founda- 
tion of plaintiff's claim or connected with the subject of the action," 
without any limitation as to the amount. 

5. C. S., 521 (2 )  provides that  "ala?y o t h e ~  cause of action arising 
also on contract, and existing a t  the commencement of the action," 
without any suggestion of limitation, and there is  nothing in the Con- 
stitution which requires such limitation, especially since the word 
"exclusire" was stricken out and Article X I I ,  section 4 of the Constitu- 
tion, adopted in  1875, authorized the Legislature to parcel out the 
jurisdiction of all the courts below the Supreme Court. 

6. C. S., 8306, provides that  i n  any action brought in a court of 
competent jurisdiction "it is lawful for the party against whom the 
action is brought to plead as a counterclaim the penalty" provided for 
usury, which is double the interest paid, but there is no provision that 
such counterclaim shall be as much as $200. 

7. C. S., 3524, provides that  when an  action is brought for the 
recovery of property shipped or for loss or damage "The penalty herein 
provided for may be united i n  the same complaint." T h e  limitation 
as  to the amount of such penalty is $50. 

Under all seven of the above heads for fifty years, i n  actions begun 
in the Superior Court, this Court has recognized, without a single 
decisiori to the contrary, that  additional causes of action and counter- 
claims, whetper arising on same or some other contract, or  out of the 
same cause of action, or as penalty for usury, or a penalty on carriers 
for  nlisfeasance as to the safe transportation or nondelivery of freight, 
can be entertained, irrespective whether the amount is  under or over 
$200. 

When the case begins in a justice of the peace court that court can 
render no judgment over $200, and when such case goes to the Superior 
Court there has been a conflict of decisions, cited and arrayed, Holmes  
.z5. R ~ t l l o c k .  178 h'. C., 379, 380, whrther a counterclaim ocer that  amouut 
can bc set up  by amelidmelit and ntlhut s u l ~  j u d i c ~  lis ? s t ,  but there has 
been no case 1ioldilig that  a counterclaim less than $200 cannot be 
pleaded 11-11en the case began ill tlic Superior Court. 

Tlic m o r i ~ i g  reason why the nord  "exclusire" was stricken out of the 
jurisdiction of a justice of the peace by the Conrention of 1875 was 
not only to antliorizc other courts, ilicluding the Superior Court. to 
have jurisdiction in proper cases where the amount was under $200, 
hut because, by pleading the counterclaim in  the Superior Court. the 
whole matter could be adjusted, a d  the judgment ~ rou ld  adjudge the 
balallce due (whether to the plaintiff or defendant) between the t ~ o  
coriflictii~g claims; n-liereas, if the defendant was forced to sue before 
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the justice of the peace on a connterclaim under $200, instead of having 
the option to plead i t  as a counterclaim in the Superior Court, the  
plaintiff might collect his judgment in the Superior Court if the defend- 
ant  had more than the homestead and personal property exemption, 
hut the defendant (if not allowed to plead his  counterclaim), when he 
recovered judgment before the justice, might be barred of collecting 
such judgnlent if the plaintiff i n  the first action had no more than the 
homestead and personal property exemption. Ljynn v.  Cot ton  N i l l s ,  
130 N. C., 621. 

For  this reason, as well as  to prevent multiplicity of actions, a 
conl~tcrclaim has always been allowed a t  the option of the defendant, 
irrespective of amount, escept in those cases above cited where the 
statute r e q z ~ i r ~ s  the counterclaim to be pleaded, and in  all cases there is 
no hint  of any limitation that  a counterclaim should be i n  excess of 
$200. The  juristlictional amonnt for bringing action 1s fixed by the 
statute, both in  the Superior and justices courts, but there is  no such 
limitation as to pleading a counterclaim, and the only restriction a s  
to amount of judgment is that  a justice of the peace cannot give judg- 
ment abore $200, whereas the Superior Court can render judgment for  
any amount, whether abore or below $200, as  i n  this ca3e the plaintiff 
recovers judgment for $37. 

Among the numerous cases in  which jurisdiction of counterclaim 
less than  $200 in  thc  Snperior Court has btwi rec0gniz.d are  the fol- 
lowing : 

1. At  this term, in  C'of fon L1lills 1.. Hostery X i l l s ,  opinion filed 2 
March, 1921, the plaintiff brought his action to recover s886.94, which 
the jury found to be correct, and the defendant filed two separate 
counterclaims arising a t  different times and on  a different state of facts;  
one of the counterclaims pleaded was for $82.30, accruing in  1915, on 
which the jury found to be due the defendant $74.60; and on the second 
counterclaim, accrning four years later, the jury found to be due the  
defendant $1,684.60, with interest, and the court thereupon rendered a 
judgment in  f a ro r  of thr  tiefendalit and against the plaintiff for the 
diffcrmce, to wit, $1,427.86, which judgment this Conrt approved in a n  
unaninlous opinion. 

This procedure was strictly in accordance with the Constitution, the 
spirit and letter of the Code of Civil Procedure, and the uniform prac- 
tice of thc courts as T ha re  alwavs understood them. 

2. 111 thc present case, the action was bro~lght in the Fluperior Court 
lipon allegations vllich gave that  court jurisdiction, ant1 the defendant 
pltaded two matters as  counterclaim^. and the jury fol nd that  there 
m s  due the plaintiff on his cause of action $37, and that  there mas 
due thc t lc f~ndnnt  upon one counterclninl $63 and on nnother counter- 
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claim $45, and the judge rendered judgment in favor of the defendant 
against the plaintiff (all three matters having been fully tried out and 
determined by the jury) for the difference, to wit, $71. I t  is true that 
each of these counterclaims was for less than $200, as was one of the 
counterclaims in the case above cited, Shaw Cotton ,Wills v. Acme 
Hosiery Mills. Why should not the same rule prevail in both cases? 

3. Also, at this term, in Coble v. Leljg, the plaintiff brought an action 
for $452.50, and the defendant pleaded a counterc1ai:n for $55. The 
jury found on the first issue that the defendant was indebted to the 
plaintiff $452.80 and on the second issue that the plaintiff was indebted 
to the defendant $55, and the court rendered judgment in favor of the 
plaintiff for the difference, $397.50, which was affirmed in this Court, 
which could not have been done unless the Superior Court had jurisdic- 
tion of the counterclaim. 

4. I n  Cooper ?;. Evans, 174 N. C., 412, the court, Hoke, J., gave judg- 
ment for the plaintiff, "deducting $25 for counterclaim," as per finding 
of jury on third issue. 

5 .  I n  Shell v. Ailcen, 155 N .  C., 212, the plaintiff sued on a note for 
$600, and the defendant pleaded a counterclaim on a different transac- 
tion for $142, and the jury assessed the counterclaim at $100, and the 
court gave judgment in favor of the plaintiff for the difference. 

6. I n  Bank v. Wilsolz, 124 N.  C., 569 (defendant's appeal), the action 
was brought on a $400 note, and the defe~dant  pleaded a counterclaim 
for a deposit of $100.36. This was disallowed not because under $200 
(which would hare prevented any discussion, if a valid defect), but 
because the counterclaim, not being connected with the original cause 
of action, was required to be one in existence at  the commencement of 
the action. If being under $200 had deprived the court of jurisdiction 
of the counterclaim, no discussion on that ground would have been 
necessary. 

7. I n  Wilson v. Hughes, 94 N .  C., 182, the plaintiff brought his action 
to recover a horse to be sold under chattel mortgage, and the defendant 
pleaded as a counterclaim '(damages by deceit or misrepresentation of 
$100." I t  arising out of the same transaction, the court held that it 
was a proper counterclaim, and upon the verdict of the jury on the 
issue of such damage, $5 more being found due on the counterclaim 
than the amount due by the defendant on the purchase of the horse, 
entered judgment for $5 in favor of the defendant. This was affirmed. 

Very numerous cases to the same effect could be quoted, but the above 
represent every possible phase in which a counterclaim can be admitted, 
and in each of the above cases the counterclaim pleaded was less than 
$200. 
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lrsnry 21s a lmynmit. tlir court tlisallonctl thr  latter 4luply hcralisc ~t 
v a s  ,tot ~ ) l r a t l ( ~ l  '.as a c o l ~ ~ ~ t c r r l a i m "  

9. ('. S., 3524, also pro\ idcss that  ill :ill ac t io~l  for the reco7 n,y of 
~ ) o ~ v ~ i s i o i ~  of l)roptlrt> i l~iplwd m t l  for 10,s or daniayc thereto, the 
1)r11:tlty prricri1)td of $50 "111:1y btl nnitctl ili the same complaint." and 
t l ~ r  hmic is  t r w  :is to otlicr prwalties p r~ ic r ihcd  i11 thx chaptrr ,  most 
of alliiall, if riot all, are nccessarilp under $200. These are  indcpcndent 
cairws of :1(2tio11 in tlicb Snpcrior Conrt xvliich, honerer,  t:rkcs cog~~izancc  
of tl~cin. Sncli joiritlrr wo~rld be impossible if jlrristliction of the atidi- 
t io~ml  c*:insc3 of a r t i o ~ ~ ,  tlir, pnial ty nridcr $200 ~111cli lie3 in ~ o ~ i t r a c t ,  \ v a ~  
~.cqliirctl to h r  hrouglit hcforr a IJ'11~ticc of t h ~ .  peacc. 

10. I n  L ~ / ' i n  r .  ( : l ( ~ d ~ f ~ i ~ i ,  142 X. C., 495, the court recognized the 
diffcrrmce bcxtnceri the facti: which would givr juristliction to bring all 
action and that  x-liich wonlcl permit a co~~nterclairn,  saying that, while 
the jnsticc, of thc p a r e  had no juris(liction to admini3trr or e ~ ~ f o r w  
a11 crpii tabl~ canst  of action, l i t  could take cognizance of an equitable 
clcfc~~se, C'orinor, .I., saying: "It ~vonld be iucompatiblr with our con- 
ception of rcrnrdinl jllsticc rlntlcr Tlic Code system, to require the 
d c f c l ~ d a ~ ~ t  to submit to a judgment and he cornpelled to rfsort  to another 
conrt to tnjoin its enforccmmt. This is one of the intonrenicnccs of 
the old systrrn wliicl~ n as abolished by the Constitntiori a ~ i d  the atioptiou 
of tlic Code of Pr:rcticc." 'I'o apply that  in this rase, the plaintiff seeks 
to rl~forc.c his i ~ ~ d e r l i c i ~ t  for $37 hut wishes to drive tlw defendant into 
ail ac t io~i  in the jnstirels court to set 11p his co~~uterc la ims,  which. as 
, J u ~ c / P  C o n n o r  says, ( T o n l d  be to rc3tore one of tlw greatest ~ i i c o ~ l -  
vcnirnccs of the old system." 

11. A\~noiip the large rlnmber of cmcs which, mithoi~t any tleciriol~s 
to the contrary, h a w  recognized thc right to plead a cc~untcrclaini, or 
all ndditional cause of action, less t l i a ~ ~  $200 ill an action begun in the 
Silprrior Court, is R p r i ~ h n r t l f  I.. D u f f o n .  146 K. C., 205, nhe re  Tt'trlkcr, 
.I.. u p l d t l  the jndgnre~rt asked for l)g the defendant on his countcrclninl 
of $1 50, the plaintiff's camc of action I ~ e i i ~ g  for tlic rccox ery of $400. 

12. rn Pic17'~r 1 % .  L ~ l ( . ( ~ ~ .  1 1 2  X. C., 382, :LS4, t h r  defrntlant p l c a d ~ d  
conntcrclaims of $20, $26, and $70, and tlitl court, modifying the jnclg- 
mc lit, p r o ~ i d r t l  that  the defendant qhonld liarc rcasonxblc time to pay 
th r  snrn fonnd t h ~ c  the plaintiff "after dcdncting the connterclainls." 

13 .  I n  X c X i n r i o ~ l  1 . .  X o r r i ~ o n ,  104 X. C., 354, tlic a-tion began in 
the Snpcrior Conrt to recorer on an  agrienltural lien and to foreclose 
a niortpapc 011 :r horse; tllc tlcfenclant plcnilc,l n "conntcrclainl of $90." 
:tnd it n n s  held tlint if the Superior Court did not ha,.? jurisdiction 
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of the counterclaim it could be taken advantage of on appeal, but the 
Court held that  the Superior Court had jurisdiction, and the judgment 
was affirmed. That  case (though not on this particular ground) has 
been more often cited and affirmed than any other i n  our Reports. See 
citations in  2 Anno. Ed.  covering nearly a page. 

14. I11 G'zrano Co. c. Ti l lery ,  110 hT. C., 29, the action was on a 
promissory note for $418, and the defendant pleaded a counterclaim for 
defect in the value of the fertilizer of $17 on ten tons, i. e., $170, and 
there was no objection made by the court against the jurisdiction of the 
counterclaim. 

15. I n  X o o r e  1 % .  B a n k ,  173 K. C., 183, the Court, Holce, J., quoted 
and approved the following from I-oller ..?fill v. Ore and Steel Co., 152 
LT. S.,  596: "The adjustment of demands by counterclaim or set-off, 
rather than by independent suit, is favored and encouraged by the law 
to avoid circuity of action and injustice, citing R. R. v. S m i t h ,  21 
Wall., 255." 

16. I n  L?jnn r .  Cotton JIills,  130 IT. C., 621, the Court pointed out 
that  counterclaims are favored because then the successful party recovers 
judgment for the difference; whereas, if the defendant is driven to 
niiothw court to obtain judgment, the homestead and personal property 
esemption could be set u p  against such judgment, though the plaintiff i n  
the Superior Court might haye recovered judgment and collected it in 
that court. 

17. In Piano  Co. 1 , .  Kennedy ,  152 S. C., 197, the jury found on the 
first issue in f a ro r  of the plaintiffs, $111.80, and on the second issue in  
favor of the defendant, $150, and the court rendered judgment in  favor 
of the defendant for the difference. While the Court, Brown,  J., re- 
versed the judgment, it  was upon the legal co?istruction of the counter- 
claim presented, and not upon any defect of jurisdiction of the counter- 
claim which, if valid, would ha re  ended the controversy without 
discussion. 

18. I n  XccCull 1 ' .  Zachary ,  131 S. C., 166, the Court held that  where 
an  action has been brought to recover the fees of an  office amounting 
to $500 thew could be joined in the same action a demand for judgment 
against the sureties for $200 on the bond. 

19. I n  A d a m s  c. BemTey, 174 AT. C., 118, the action was for $350, 
and the defendant pleaded in defense a payment of $50 and, further, a 
counterclaim for another $50. The payment mas admitted, but Allen, J., 
held that  the burden of proof was upon the defendant as to the counter- 
claim. and he not having offered any it was clisallomed, thus recognizing 
jurisdiction of the counterclaim. 

The statute allows to be pleaded in the Superior Court, counterclaims 
and additional causes of action. without limitation as to the amount. 



254 I N  THE S U P R E M E  COURT. [ I81  

I f ,  therefore, when the Superior Court has jurisdiction a n  additional 
cause of action can be pleaded less than  $200 in  favor of the plaintiff, 
necessarily counterclain~s for less than  $200 can be pleaded by the 
defendant. The  cases in which additional causes of aciion under"$200 
have been pleaded are  too numerous to be selected, but we mention only 
three : 

20. I n  Grocery Co. c .  R. R., 136 N. C., 397, there was a recovery of 
$320 penalty and for additional cause of action of $10.07 for nondelivery 
of thk goods, separate issues being submitted as the causes of action 
were distinct. 

21. I n  Neredith v. R. R.. 137 X. C., 478, i t  i s  held that  the plaintiff 
could recover for the damage to his  household goods and furniture and 
also the penalty for unreasonable delay. One of these causes of action 
was for less than  $200. 

22. Revisal, 2634, provided that  the cause of action for the value of 
goods lost could be joined in  the same action with a n  action to recover 
the penalty, and in  Roberfson v. R. R., 148 N. C., 324, the Court said, 
"This ~ o u l d  be so without the statutory provision." I n  this and numer- 
ous other cases either the penalty or the value of the goods was under 
$200. 

I t  would seem hardly necessary to  cite fur ther  cases in  support of the 
uniform practice of this Court authorized bv the statute and the Con- 
stitution, and which has nerer been denied by any decision, that  ('a 
counterclaim or additional cause of action less than  $200 can be set u p  
in an  action begun in the Superior Court." Very numer~ms other cases 
to that  effect, showing the uniform practice of the courts, however, call 
be found and no decisions to the contrary. 

At one time it lvas ende?~ored to narrow the right to plead counter- 
claims arising out of the transaction set out in the complaint to cases 
where the action v a s  on contract. I n  Bitting v. Thaxton, 72 N. C., 541, 
i t  v a s  decided, according to the broader spirit of T-he Code, that such 
counterclaim could be nlcaded n-hether the action was fcr  a tort or on 
contract. and it has been so held cvcr since 

I t  n-as also coiitcst~rl for  a long n.hilc ~vlletlicr a counterclaim con- 
nectcrl r i t h  the plaintiff's came of action must be one riatured before 
tho action coinniei~ced, and tllc authorities mere conflicting on that  point, 
Imt thc niattcr TVRS filially set a t  rest by HoAe, b., i n  A'mith v. French, 
141 S. C. ,  6, vhich  held that  "right and justice required" that  such 
cmnltrrclairn could he allowed bccxailse "It  is the policy of The Code 
that all matters in controrersy should be settled in one action"; and 
Iic fnrthcr said that, for the same reason and a ~ c o r d i n g  to the statute, 
" J ~ ~ l g n l c n t  could hc rclrdercd for the defendant if his recowry was in  
csccss of that  al!on.cd tllr p!nintiff." Saying further,  on page 1 0 :  
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"Even if the present opinion should be found to conflict with some 
former decision, i t  is only a question of procedure, not involving a rule 
of property, and we think i t  better that our present construction of the 
statute should now be declared the true one, as more in  accord with the 
spirit and letter of our Code, which, as heretofore stated, defines and 
contemplates that all matters growing out of the same controversy 
should be adjusted in one and the same action." This has always been 
adhered to since. 

The judgment in favor of the defendant for the difference is author- 
ized by C. s., 602, which provides: 

1. "Judgment may be given for or against one or more of several 
plaintiffs and for one or more of several defendants; and i t  may deter- 
mine the ultimate rights of the parties of each side, as between them- 
selves." 

2. "It may grant to the defendant any affirmative relief to which he 
may be entitled." 

I n  the court of the justice of the peace, when a counterclaim exceeds 
$200, it cannot render judgment on the counterclaim because above his 
jurisdiction upon its face, and if found to be b o w  fide, he cannot 
adjudge how much is due upon i t  but merely that it bars recovery on 
the plaintiff's claim, because the court of the justice of the peace cannot 
render judgment for more than $200. 

I n  the Superior Court, the sum demanded in  good faith confers juris- 
diction, and when this is done the court is not forbidden to give judg- 
ment for less than $200. I n  this case, for instance, the recovery by the 
plaintiff is adjudged at $37. The statute, C. S., 1436, gives the Superior 
Court jurisdiction "of all civil actions whereof exclusive original juris- 
diction is not given to some other court," and the Constitution, Art. IT, 
see. 27, while i t  gives justices of the peace jurisdiction, '(under such 
regulations as the General Assembly shall prescribe, of civil actions 
founded on contract wherein the sum demanded does not exceed $200," 
does not contain the word "exclusive," which was stricken out of that 
section by the Convention of 1875, which also inserted a new section 
(12) in that article, which provides that the "General Assembly shall 
allot and distribute that portion of this power and jurisdiction which 
does not pertain to the Supreme Court among the other courts pre- 
scribed in this Constitution, or which may be established by law, in 
such manner as it may deem best." 

I t  is true that C. S., 1473, retains the original statute, which was 
enacted prior to the amendment of 1875, and gave the justice of the 
peace '(exclusive and original jurisdiction of all civil actions founded 
on contract'' except where the principal is above $200 or where the 
title to real estate is in controversy. But this section must be read in 
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connection with the Constitutional llnlendrnent of 1875 and tlle pro- 
visions of C. S., 507, 1vhicl-1 provides that  in the Superior Court "the 
plaintiff mag unite in the same con~plaint  scwral  causw of action. of 
legal or equitable nature or both," and other causes of action there 
specified, without limiting tllc amount. h i d  it nlust also be read in 
connection with C. S., 519 ( 2 ) )  521 ( I ) ,  and 321 ( 2 ) .  

Taking all these sections together, it  is plain that  the Legislature has 
allotted to the Superior Court juriedirtion of any additional causes of 
&ion and of all counterclaims, though under $200, provided they come 
within the purriew of those sections and the requirements there speci- 
fied, none of which requirements contain a limitation as to the. amount 
f a r  "pleading a counterclaim is optional." J f a u n e y  I ? .  IIamilforz, 132 
N. C., 306. This  has been the u~liforni  practice in the court.: and on 
appeal, without question, heretofore. Fo r  instance, the ('ourt has held 
that where different causes of action exist between plaintiff and clefmd- 
ant, all of the same character, to prerent n~ult ifarious -actions, the 
court will permit joinder for convenience, Ha~tcotlc c.  W o o f e n .  107 
N. C., 9 ; Heggir  2%. Hill, 95 X. C.. 303 ; Wiiliams 1 % .  R. R., 144 IN. C., 
502, and cases there cited, in which additional causes ,of action h a r e  
been joined, irrespective of amount. See, also, cases in the uotes to 
C. S., 507, and i ts  rar ious  snbheads. 

I n  like manner C. S., 519 (2 ) )  provides that the defendant can set 
u p  '(a statement of an?/ new matter cons t i t u t i~~g  the defense or counter- 
claim without repetition." There is no limitation as  to the amount of 
the counterclaim which may be set up, and C'. S., 521 .(I), prescribes 
merely that  the counterclaim must arise "out of the contract or transac- 
tion set forth in the complaint as the foundation of the plaintiff's claim 
or connected with the subject of action," or C'. S., 521 (2) ,  ('any other 
cause of action arising also on contract and existing a t  the cornmence- 
ment of the action." Undcr that  section are many instances, and on 
cxanlination it will be found that  not in any case nhatever has a 
counterclaim been ever disallowed because less than $200. The lan- 
guage ie, "any othrr causr of action a k i n g  a7so on contract," without 
suggesting any limitation as to the amount. Neither the Constitution 
nor any statute restricts the jurisdiction of the Superior Court over 
additional causes of action, nor of counterclaims, to those over $200, 
when that  court has acquired jurisdiction of tlle cont ro~ersy  upon the 
claim set out in the complaint which may be increased by the additional 
causc of action or reduced by the counterclaim. 

C. S., 1436, defining the jurisdiction of the Superior Court, means 
only the jurisdiction which is necessary to be set out in good fa i th  
to confer original jurisdiction on that  court of the actioi~,  and must be 
construed in connrction with C. S., 507, authorizing a joinder of addi- 
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tional causes of action, which may be of "any" amount, and C. S., 
519 (2),  and 521 (1) and (2),  authorizing counterclaims also, without 
any limitation as to the amount. Either of these three s'ections is as 
vaiid as the other, and all three must be construed together. There is 
no conflict between them. The first section states the amount which 
will confer jurisdiction of the action upon the Superior Court; the 
other two are supplementary to it by permitting additional causes of 
action without limitation as to the amount, and allow counterclaims 
without prescribing any limitation upon t h e  -amount or forcing the 
defendant to sue in the justice's court. He has the option to set i t  up 
in the pending action. 

The statute does not confer upon the Superior Court jurisdiction of 
an action brought for less than $200 (except where concurrent jurisdic- 
tion is given), but when the court has acquired jurisdiction, it should 
proceed to judge and determine the whole matter without restricting 
the amount of any additional cause of action or of the counterclaim. 
This is the soul and spirit of the new Code of Procedure. Benton z'. 

Collins, 118 K. C., 196, and Fisher r. Trust Co., 138 N. C., 224, citing 
numerous cases: 
' I f  this were not so, we mould hare, in this case, the Superior Court 

giving the plaintiff judgment for $37 and refusing the defendant judg- 
ment for the amount found to be due him. If this were permitted, 
there mould not only be the spectacle of the defendant with a valid 
counterclaim being put out of court to go back into another court, at  
needless expense, to litigate and determine the identical matter which, 
as in this case, has been fully tried out and determined by a court and 
jury, but we should have the additional difficultp that a plaintiff might 
thus recover judgment in the Superior Court and obtain satisfaction 
out of a defendant when the latter might' be barred of collecting any 
judgment which he would later secure before the justice of the peace, 
because the plaintiff might have no property over and above his exemp- 
tion. Those who are familiar with the discussions on the subject of 
striking out the word "exclusioe" at the time of the Constitutional Con- 
vention will remember that both these two reasons were given: the 
necessity of avoiding unnecessary litigation and to avoid depriving the 
defendant sued in the Superior Court of utilizing his counterclaim 
against the plaintiff's demand, if required to take a separate judgment 
in the court of the justice of the peace against which the plaintiff in 
the Superior Court could use his exemptions as a bar. Lynn v. Cotton 
Mills, 130 N. C., 621 (in which, however, the word "not" is left out of 
headnote 2).  

The distinction should be kept clearly in view between the allegations 
which are necessary to confer original jurisdiction in an action brought 
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in the Superior Court or to bring it before the justice of the peace, 
and what may be alleged as an additional cause of action incident to 
settling the controversy between the same parties or as to any counter- 
claim allowed by the sections above quoted, which are necessary for 
complete settlement of the matters in controversy between parties to an 
action already in the Superior Court. This will recoilcile the provisions 
of the Constitution, the statutes, the decisions, and the uniform practice 
of the Court, which are that when the Superior Court has obtained 
jurisdiction it also has jurisdiction of additional causes (of action and of 
counterclaims, irrespective of amount, in order to settle the entire con- 
troversy. 

When in Burbank 7:. Comrs., 92 N .  C., 260, it is said that if the sum 
sued for is less than $200 the justice of the peace alone has jurisdiction, 
it simply meant that upon such allegation an  action can be brought 
only in that court. 

The later cases do not contradict Wiggins v. Guthrie, 101 N.  C., 677, 
that a recoupment less than $200 is valid in the Superior Court. I n  
Rlectric Co. v. Williams, 123 X.  C., 54, it is said: ''Ccunterclaim is a 
creature of The Code and is an extension of the set-off, enlarging the 
class of claims that may be pleaded and enabling the defendant to 
obtain judgment for the excess." I n  Smith v. French, 141 N.  C., 2, the 
Court. Hoke, J . .  held that the defendant was entitled to a judgment 
"for any excess over and abore the plaintiff's debt." These cases have 
been often cited since and are now the settled law. 

I n  Yellozuday v. Perkinson, 167 N .  C., 147, Allen, J., held that "Our 
statute on counterclaim is Tery broad in its scope and terms, is designed 
to enable parties litigant to settle well-nigh any and euery phase of a 
given controversy in one and the same action, and should be liberally 
construed." I t  has never been denied heretofore that in the Superior 
Court any amount whatever can be pleaded as a counterclaim. The 
language of C. S., 519, is "any new matter constituting a defense or 
counterclaim." To same purport is C. S., 521. The court acquires 
jurisdiction of the whole controversy upon the plaintifl"~ demand. 

Not a single case can be found in all the Reports since 1868 that in  
an action begun in the Superior Court a counterclaim has been denied 
upon the that i t  was less than $200, but in  comtless cases in 
everyday practice, and in the decisions, suvh counterclaims have been 
allowed without question. Hence so few decGions exactly in point. I t  
would be an anomaly, indeed, if, when the Superior Court is seized of 
jurisdiction by the complaint, the defendant would not have the benefit 
of any counterclaim to reduce the plaintiff's recovery. 

The authorities are uniform that, as provided by C. S., 602, "The 
defendant may recover in the Superior Court for any excess in favor of 
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the defendant against the plaintiff." Electric Co. v. Williams, 123 
3. C., 51, citing Hurst v. Everett, 91 N .  C., 405; Wilson v .  Hughes, 
94 N. C., 187. To same purport, Yellowday v. Perkinsm, 167 N.  C., 
147; Cooper v. Eva.lts, 174 N.  C., 412; Slaughter v .  Machine Co., 148 
N.  C., 472. The cases are numerous to this effect. There are many 
instances of judgment in  favor of the defendant for the excess as a 
matter of course and without discussion. N o f  a single case can be found 
where judgment in faror of the defendant for excess was denied in the 
Superior Court. 

The authorities in other States are to the same effect, 25 A. & E. 
(2 Ed.),  498, 609. The notes on the latter page cite many authorities. 
To the-same effect, 34 Cyc., 761, citing Francis v. Edwards, 77 N. C., 
276, and other cases, and AlcClenahan v. Cotton, 83 N .  C., 332. There 
are cases like Raisin v. Thomas, 88 N.  C., 148, which hold that in  the 
justice's court the justice cannot render judgment for a counterclaim 
over $200, but can allow i t  only to defeat the plaintiff's recovery. This 
is because the justice, being a court of limited jurisdiction, he cannot 
render judgment aboce $200, but in the Superior Court judgment can 
be rendered for any amount proven, whether under or above $200, if 
jurisdiction of the controversy is acquired by plaintiff's demand. 

I n  24 R. C. L., 884 (sec. 93)) it is said that "Under the codes the 
defendant may recover on a counterclaim or set-off any excess above 
the plaintiff's recovery." 

The above decisions and many others, and the uniform practice of 
the Court, establish two propositions: 

1. That in an action brought in the Superior Court, an additional 
cause of action, or a counterclaim, in any amount may be pleaded, 
whether over or under $200. The court is seized of jurisdiction by 
the plaintiff's claim. 

2. That if the verdict upon the counterclaim is greater than upon the 
Plaintiff's demand, the defendant is entitled to judgment for the excess. 

ALLEX, J., dissenting: The decision of the Court is that, in  an action 
begun and properly constituted in the Superior Court, a defendant 
may hare an affirmative judgment on a countercIaim arising ex c m  
fractu, when the sum demanded is less than $200. 

The ground of the decision is that, as the word "exclusive" was 
omitted from the Constitution in 1875 in defining the jurisdiction of 
justices of the peace, the General Assembly now has the power to confer 
on the Superior Court concurrent jurisdiction in actions on contract 
when the amount is less than $200, and that it has exercised this power 
in sections 519 and 521 of Consolidated Statutes, wherein i t  is provided 
that, in an action arising on contract, "any other cause of action arising 
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also on contract," etc., may bc pleaded as a c>oumterclaim, and in  section 
602 that  the court may grant  judgment in  f a ro r  of the defendant for 
'+any affirmatire relief to which he may be entitled." 

I have exaniiiied the authorities carefully, and in  my  judgment the 
coiiclusiori reached by the Court violates a nell  established and seiisible 
rule of statutory constructioii, which has been approved in our decisions, 
is in direct oppositio~l to scrrral  of our decided cases, and has no 
authority to support it. 

This is a statement vliich ought not to be made unless it can be 
proved, and i t  ought to he supported by soniethiiig more than a bare 
assertion that  i t  has been held otherwise for fifty years, followed hy a 
list of authorities, selected without regard to their application to the 
point in issue. 

1. Does the decision violate a rule of statutory constru:tion? "What- 
ever contradiction may appear to exist between the sewral  sections of 
the Kevisal-originally different statutes-is met by construing them 
as olic statute, as, by their enactment as a part  of the Revisal, they 
become." Connor, J., in Edwards  I > .  Sorrell,  150 N. C., 716. 

"The Revisal must be construed together as one statute." 8. v.  Holder, 
153 N. C.,  608. 

The same principle of course applies to the Clolisolilated Statutes. 
".Is a counterclaim is in substaiice ail action wherein affirmative 

relief is sought by the clefelidant against the plaintiff, statutes per- 
mitting the intrrposition of counterclaim are construed i n  connection 
with other statutes limiting the amount o l w  which the court has juris- 
diction, and it is  generally held that  to entitle a defendant to bc heard 
thereon the cause of action stated by hini must be within the limits of 
the court's jurisdiction, The  court can no more exceed its jurisdiction 
on his demand than i t  can on the demand of the plaintiff, for  the limi- 
tation as to jurisdiction applies to both parties to the action." 24 
R. C'. L., 796. 

Conceding then, for  the purpose of this discussion only, that  since 
the omission of the word "exclusi\+' f rom the Consti utioii in 1875 
the General Assembly has had the power to confer concurrent jurisdic- 
tion on the Superior Court, when the sum denlanded is less than  $200, 
and that  the language of sections 519, 521 and 602, standing alone, 
would be an  exercise of this power, these sections must be read and con- 
strued with section 1473 of Consolidated Statutes which says, "Justices 
of the peace shall have exclusive original jurisdiction of all civil actions 
founded on contract, except (1) wherein t h ~  sum demanded, exclusive 
of interest, exceeds two hundred dollars," and section 1436, "The Supe- 
rior Court has oiiginal jurisdiction of all civil actions whereof exclusive 
original jurisdiction is not given to some other court." 
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I t  therefore appears when the Consolidated Statutes is considered 
as one act, and effect given to all its provisions, that the General As- 
sembly has refused to confer concdrrent jurisdiction on the Superior 
Court, that the jurisdiction of the justice of the peace is exclusive, and 
consequently, applying the rule of construction that "Statutes per- 
mitting the interposition of counterclaims are construed in  connection 
with other statutes limiting the amount over which the court has juris- 
diction," "any other cause of action,'' "any affirmative relief" in the 
statute on counterclaim mean "any cause of action" within the juris- 
diction of the court. 

I t  is not only expressly declared by statute that the jurisdiction 
of the justice is "exclusive," but this has been held in  at  least two 
decisions of this Court. 

The Court says in  Burbank ti. 'Comrs., 92 N .  C., 260, in  which the 
action mas commenced in the Superior Court, and the sum demanded 
was less than $200, "If the sum of money mentioned is due to the feme 
plaintiff and recoverable, it is obvious that the court of a justice of the 
peace a7one could have jurisdiction of the action to recover it," and in  
Powell v. Allen, 103 N .  C., 49, '(There are two insuperable obstacles 
that prevent such recovery; first, the Superior Court did not have 
original jurisdiction of the sum of money demanded. I t  being less 
than two hundred dollars, was within the exclusive jurisdiction of the 
court of a justice of the peace." 

I t  is also held that the limit as to jurisdiction applies to counter- 
claims. 

((A true counterclaim, such as that at  bar, to be capable of affirmative 
relief, must be one on which judgment might be had in  the action, and 
must therefore come within the jurisdiction of the court wherein i t  is 
pleaded." Electric Co. v. William~, 123 N. C., 55. 

2. I s  the conclusion of the Court contrary to the authorities here and 
elsewhere ? 

The case of Wiggins c. Guthrie, 101 N .  C., 677, is a direct authority 
against the decision of the Court. 

I n  that case the action was brought in the Superior Court to recover 
over $600 alleged to be due by contract. The defendant denied the 
indebtedness and set up a counterclaim due by contract, less than $200, 
and demanded an affirmative judgment. 

The judge of the Superior Court ruled that as the amount alleged 
in the counterclaim was less than $200 the defendant could not have 
judgment, and this ruling was affirmed on appeal, the Court saying on 
this question: "The next exception is to the ruling made at  the com- 
mencement of the trial, that what the answer sets up as a counterclaim 
being less than $200, and cognizable in a justice's court only, could not 
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be enforced as a demand for affirmative relief, hut the defendant could 
avail himself of it as a rrcoupmeut in reducing the plaintiff's demand. 
This accorded to the defendant all the benefits to which he was entitled, 
and he should be co~itent in being allowed to use it for this purpose." 

I t  thus appears that the question arising in this case was presented 
in the Wigqins case by exceptions duly taken and that the Court, instead 
of brushing it aside, decided it. 

I n  Electric Co. T .  Williams. supra, the Court says: "A true counter- 
claim, such as that at bar, to be capable of affirmative relief, must be 
one on which judgment might be had in the action, and must therefore 
come within the jurisdiction of the court wherein it is rsleaded." 

I t  is also oppbsed to the true test by which the r;ght to plead a 
counterclaim is to be determined, as laid down in the decided cases. 

"The criterion for determining whether a defense set up can be main- 
tained as a counterclaim is to see if the answer sets uw a cause of action 
upon whic~h the defendant might have sustained a suit against the 
plaintiff; and if i t  does, then such cause of action is a counterclaim, 
and it must disclose such a state of facts as would entitle the defendant 
to his action as if he were plaintiff in the prosecution of his suit, and 
should contain the substance of a complaint, and, like it, contain a 
plain and concise statement of the facts constituting a cause of action." 
Garrett v. Love, 89 N. C., 207. 

"Unless a defendant has some matter esisting in  his favor and against 
the plaintiff, on which he could maintain an independent action, such 
claim would not be a counterclaim.'' ilske~c' v. Koonce, 118 S. C., 532. 

"When facts are alleged which would entitle the defendant to main- 
tain a separate action against the plaintiff, legal or equitable, they 
amount to a counterclaim." Yellowday v. Perkinson, 167 N.  C., 147. 

The quotations from Garrett v. Love and Askew v. goonce are copied 
and approred in T u m e r  v. Livestock Co., 179 N.  C., 460, and if the 
principle there laid down still prevails, the defendant in this action 
cannot have an affirmative judgment on his counterclaim, because he 
could not maintain an action in the Superior Court on the facts therein 
alleged. 

The courts elsewhere have the same view of the statute allowing a 
counterclaim to be pleaded. 

"A counterclaim is a cross-action against the plaintiff, and to entitle 
a defendant to be heard thereon in that court the cause of action stated 
by him must be within the limits of the court's jurisdiction. The court 
can no more exceed its jurisdiction on his demand than i t  can on the 
demand of the plaintiff, for, as remarked by Chief Justice Casseduy 
in -1Iurtin v. Easfman, 109 Wis., 286, 85 N. W., 361, the limitation as 
to jurisdiction applies to both parties to the action." Duresen v. Black- 
mar, 117 Minn., 206. 
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There is a case, in another jurisdiction, which is exactly like the one 
now under consideration, where there are the same Code provisions as 
to counterclaims, as to justices of the peace and as to appeals from 
their decisions to the Superior Court, the only difference being that the 
limit of the jurisdiction of justices of the peace in that State is $300 
instead of $200, as i t  is in this State. But this is manifestly immaterial. 
The counterclaim in this case is based on a contract different from the 
one upon which plaintiff brought his action. The case referred to is 
Griswold v. Pieratt, 110 Cal., 259, and the third headnote, which fully 
states the question involved and the decision thereon, is as follows: 

"Jurisdictio~Cozinterclaim-Justice's Court.-In an action in the 
Superior Court arising upon contract, a counterclaim arising upon a 
different contract from that pleaded by the plaintiff, not set up solely 
as a defense but as a ground for an affirmative judgment against the 
plaintiff, is not within the jurisdiction of the Superior Court where 
the amount of the counterclaim is less than three hundred dollars, and 
any action thereupon must be by independent suit in the justice's court. 
The Court held that while it, the defendant's claim, might be set off 
against plaintiff's cause of action, no affirmative judgment could be 
given in favor of the defendant for the excess." (Taken from opinion 
of Walker, J.) 

I t  is attempted to distinguish this case upon the ground that the con- 
stitutions of California and North Carolina differ, the Court saying, 
however, "The o d y  difference being that in the California case the 
limitation is downward while with us the limitation is upward." 

I fail to see the difference in the legal effect of a downward or upward 
course, or that a well-grounded distinction can be drawn as to the juris- 
diction of the Superior Court between a constitution like ours, which 
gives to the justice jurisdiction of matters of contract when the sum 
demanded does not exceed $200, and to the Superior Court all over 
that amount, and one like California's, which confers on the Superior 
Court jurisdiction of all amounts over $300 and on justices of all 
under that amount. 

I t  is simply a difference in the mode of expression. 
Again, the statute relating to counterclaims applies to actions before 

a justice of the peace (C. S., 1500, Rule 16),  and if "any other cause 
of action," includes all causes of action without regard to amount or 
jurisdiction, when applied to counterclaims in the Superior Court, as 
the Court holds, the logical deduction is that the same construction 
must be given to the same language in the same statute as applied to 
counterclaims before a justice, and a defendant sued for $100 may 
therefore, on the authority of this case, plead a counterclaim of $1,000 
and obtain judgment for $900 before a justice, which is directly opposed 
to Cheese Co. 2'. Pipkin, 158 N. C., 396, and other cases. 
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3. I s  there any authority which supports the decision of the Court? 
A complete answer to this question would require an malysis of each 

case cited in the opinion of the Court and in the concurring opinion of 
the Chief Justice, which would unduly lengthen this opinion, and I 
shall therefore only examine the first three cases in each opinion cited 
in  support of the decisions of the Court, assuming thst these are as 
pertinent as any referred to. 

I t  is noticeable that the learned Justice writing the opiniou of the 
Court refers to no case which he says is in point, and that he devotes 
most of the discussion to an examination of authorities against the 
view expressed by him. 

He  does however cite, as supporting his position, JfcClenahan v. 
Cotton, 83 N .  C., 332; Garrett v. L o c e ,  89 K. C., 205, and Smith v. 
French, 141 N. C., 6. 

Marshall, C.  J., says in U. S. 1 ) .  Burr, 4 Cr., 470, that ' ,E~.ery opinion, 
to be correctly understood, ought to be considered with a view to the 
case in which it was delivered,'' and we must therefore see what is 
in these cases. 

I n  the XcClenaahan. case the action was commenced before a justice to 
recover $173.20, and the defendant pleaded a judgment for $201, remit- 
ting, however, all in excess of the plaintiff's claim. The judge of the 
Superior Court applied the judgment to the extinguishment of the 
plaintiff's cause of action, and this was approved on appeal. 

The action was not in the Superior Court, and there v a s  no affirma- 
tive judgment in favor of the defendant. 

I n  the Garrett case the action was commenced befoi-e a justice to 
recover on a note for $130, subject to certain credits, and the defendant 
pleaded a counterclaim of $85. 

I n  the Superior Court the judge refused to render judgment for the 
defendant for the difference between the balance due on the note and 
the $83 note, and this was properly rerersed on appeal. 

This case has no bearing on the question raised on this appeal except 
it lays down the true test of a countcrclairn, which ~ i - t ~  hare  already 
quoted. 

The French case was commenced in the Superior Court to recover 
certain personal property conreyed to the plaintiff by chattel mortgage, 
and the defendant, after admitting the plaintiff's right to possession 
of the property, alleged that the plaintiff had seized in the action and 
converted to his own usc property of the value of $700. 

The plaintiff's cause of action and tlle couriterclaim were within the 
jurisdiction of the court, and the only qucstion debated vas  7%-hether 
the counterclaim could bc allovmi, since it arose after I he commence- 
ment of the action, and tlie Court held it should be as it was connected 
ni th  the plaintiff's cause of action. 



N. C.] S P R I N G  TERM, 1921. 265 

I say confidently, after an examination, that no case cited in the 
opinion has any more bearing on the question before us than those 
referred to, and in my judgment they have none. 

I n  the opinion of the Chief Justice he cited Cotton iVi17s v. Hosiery 
JMls ,  ante, 33; Coble c. Legg (at  this term) ; Cooper v. Evans, 174 
N. C., 412; She71 2.. d iken ,  155 N. C., 212, and other cases. 

I n  the Cotton ilIi7ls case a counterclaim, consisting of $82.30 due by 
one contract and of $1,684.60 due by another, was allowed, but upon 
the familiar principle that the aggregate of the sums demanded deter- 
mine jurisdiction. I n  other words, an action may be maintained in the 
Superior Court on two notes of $150 each, because the sum demanded 
exceeds $200, and if so, the same could be pleaded as a counterclaim. 
.Martin v. Goode, 111 N .  C., 288. 

I n  Coble 7,. Legg there was no affirmative judgment for the defendant, 
but the court credited a claim due the defendant of $55 on the debt of 
the plaintiff of $452.50 and gave judgment for the plaintiff for the 
difference, which is always permissible. 

I n  Cooper v. Evans a reference to the printed record shows that the 
defendant demanded damages in  excess of $200, which gave the Superior 
Court jurisdiction, and it appears from the opinion that no judgment 
was rendered in favor of the defendant but that, as in the last case, his 
recovery was credited on the plaintiff's claim. 

I n  Shell 1). Aiken the same course was pursued-$100 credited on 
$400 due the plaintiff. 

I n  Wilson v. Hughes, 94 X. C., 182, there was an affirmative judg- 
ment for the defendant upon a claim of less than $200, but the counter- 
claim was in tort to recover damages for false representation and deceit 
in the sale of a horse, and the Superior Court had jurisdiction. 

WALKER, J., concurs in this opinion. 

S. S. THONPSOS v. BOARD OF COhIhlISSIONERS OF PERROS COUXTP. 

(Filed 27 April, 1921.) 

Sheriff s-Fees-Salaries-Duties-Distilleries-Statutes. 
The fees or emoluments incident to a sheriff's office enumerated in 

Rev., 2777, and estended by c11. 807, Public Laws of 1909, to allowance 
for the seizure and destruction of illicit distilleries, are escluded by a 
public-local law applicable to a certain county, subsequently enacted, but 
prior to the commencement of the term of the incumbent, wherein it is 
provided that the sheriff shall turn over to the county treasurer all 
moneys collected from fee% and receive a specified sum as a s a l a r ~  in 
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lieu of his fees, with exception only of certain fees allowed to his town- 
ship deputy in certain instances, the duty to seize the illicit distilleries 
being the same as any other required of him as sheriff of the county. 

APPEAL by defendant from Norton, J., at February Term, 1921, of 
PERSON. 

Civil action brought by plaintiff to recover of defendant, board of 
commissioners, twenty dollars for each and every illicit distillery seized 
and captured by him during his term of office as Sheriff of Person 
County, from December, 1912, to December, 1920. I'laintiff's claim 
is based upon ch. 807, Public Laws 1909, which provides that it shall 
be the duty of the sheriff of each county to search for and seize any 
illicit distillery, and that he shall be allowed the sum O F  twenty dollars 
for every such distillery so seized and destroyed accorc'ing to the pro- 
visions of said act. 

Defendant filed a demurrer to the complaint bottomed on ch. 214, 
Public-Local Laws 1911, which provides that, beginning with the first 
Monday in April, 1911, the public officers of Person County shall be 
placed upon a salary basis; and that the sheriff "shall receive a salary 
of fifteen hundred dollars per annum in lieu of all other compensation 
whatsoever," etc. 

Judgment was entered overruling the demurrer, and defendant 
appealed. 

F. 0. Carver for plaintiff. 
Robert P. Burns fm defendant. 

STACY, J. We think the demurrer should have been flustained under 
authority of Mills v .  Deaton, 170 N .  C., 386, and Abernethy z.. Comrs., 
169 N .  C., 631. 

The method of remunerating the officers of Person County for their 
services was changed from the old fee system to a salary basis by ch. 
214, Public-Local Laws 1911. This law provides (section 1) that the 
sheriff of said county may appoint a deputy in each township, who shall 
receive the fees for serving processes of all kinds and commissions on 
executions. Section 2 provides: "A11 other fees, commissions, profits, 
and emoluments of all kinds now belonging or appertaining to or here- 
after by any law belonging or appertaining to the sheriff by virtue of 
his office shall be faithfully collected by him and turned over to the 
treasurer of said county, to be disposed of as hereinafter provided." I t  
is stipulated in  section 4 that '(the said sheriff shall receive a salary of 
$1,500 per annum in lieu of all other compensation whatsoerer, and 
shall appoint one office deputy at a salary of $500 per annum." 



N. C.] SPRING TERM, 1921. 267 

The fees and emoluments incident to the sheriff's office at  the time 
of and prior to the passage of this act were those enumerated in  section 
2777 of the Revisal of 1905, plus commissions derived from the collec- 
tion of taxes and allowances made to sheriffs under ch. 807, Public 
Laws of 1909, for the seizure and destruction of illicit distilleries. I t  
was as much the duty of the sheriff to seize a distillery when used for 
the manufacture of intoxicating liquors, in  violation of the laws of 
North Carolina, as it was to serve a summons, and he was made an 
allowance by statute for the one as well as for the other. The obligation 
and corresponding reward, in both instances, were reciprocal and 
coequal. We think the two stand upon a parity and were affected alike 
by the new law. 

I n  lieu of all such fees and compensation whatsoever incident to the 
sheriff's office, it mas provided in the salary act for Person County that 
he should receive a fixed stipend of $1,500 per annum. This was the 
law when plaintiff was elected and inducted into office on the first Mon- 
day in December, 1912. His  yearly compensation was then fixed, and 
under the clear wording of the statute he may not receive more for 
discharging his duties as sheriff of said county. 

The case of Comrs. v. Bain, 173 N. C., 377, is easily distinguishable 
from the one at  bar, as the facts there presented are materially different 
from those now appearing. That case dealt only with the uncollected 
tax levies held by the retiring sheriff. Here a different question is 
involved, and no change in the law occurred during the plaintiff's term 
of office. 

Let judgment be entered dismissing the action with costs. 
Reversed. 

JOHN BARKER AND W. T. SOCKWELL v. JEFFERSON STANDBRD L I F E  
INSURANCE COMPANY AXD COUNTY O F  GUILFORD. 

(Filed 27 April, 1921.) 

APPEAL by plaintiffs from FinTey, J., at January Term, 1921, of 
GUILFORD. 

This is an action against the defendant insurance company for an 
injunction against the erection of a building upon that portion of the 
property bought by it from its codefendant, the County of Guilford, 
which is within 1835 feet of the plaintiffs' line, claiming that they are 
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t h e  owners of a n  eascmcnt therein. T h e  court r e n d e ~ e d  judgment 
upon  t h e  pleadings against t h e  plaintiffs, who appealed. 

R. C. Strudwick,  TT'rn. P. Bjjnurn, SIunly,  Hendren d. Womble  for 
plaint i fs .  

E'ilson d Frazier, Brooks, Hines & h7elly for defendani's. 

CLARK, C. J. T h i s  case presents the  same question, a s  to  t h e  same 
s t r i p  of ISILL fect of land, i n  colitrorerqy i n  Guilford 1 % .  Byizum, post, 
288, a n d  t h e  two cases werc argued togetlwr. T h e  dech ion  i n  t h a t  
case, affirming t h e  uneiicumbcred title i n  the  18;- feet i n  question 
to be i n  the  def rndant  l i fe  insurance company, a p p l i w  equally i n  
this  case, and  i t  is  unnecessary to  do more  t h a n  refer  t o  t h e  opinion i n  
t h a t  case a n d  to Guilford 1%. Porfer ,  170 N. C., 310; a n d  S. c., 1 7 1  S. C., 
356, which were held i n  the  case just filed to  be res judica!a of th i s  con- 
troversy. T h e  whole mat te r  w a s  fu l ly  discussed i n  those cases, a n d  i t  
mas distinctly held t h a t  there was no easement i n  t h e  plaintiffs i n  any 
p a r t  of t h e  l and  conreyed by  t h e  county t o  the  insurance company. 
W e  can  add nothing to what  was  there  said. 

*Iffirmed. 

J O H S  BARKER I-. JEFFERSON STASDAIID 1.IFE ISSURASCE 
COkIPAT\'Y ASD T H E  COUSTT O F  GrILFORD 

(Filed 27 April, 1901.) 

1. Judgments-Estoppel-Matters Concluded. 
A judgment estops between the same parties. concerning the same 

lands in controversy, when the nature of the claims is the same as  to 
title, involving the equity of removing a clout1 therefrom : ~ q  to all claims 
of easements. not only a s  to all questions actually litigated, but as to 
all that  were determined or necevsarily involved in the decision of the 
former action. 

2. Counties - Title - Public Squares - .%butting Oxvncrs-Prescriptive 
Rights. 

Where a county continues in possession of its open lmblic square con- 
tinuously to the time of i t s  recent deed to a ~urchaser .  an adjoining 
ownw cannot acquire a prescriptive right of easement therein. 

3. Judgments-Counties-Titlepublic Sqnarcs-Easements-Estoppel. 

Where a county has brought suit to remove the cloud from the title 
to its public square. including all claim of exsement therein by abutting 
owners, one of such owners, the plaintiff in the presenl action and a 
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party in the former one, is estopped by the judgment rendered in the 
county's favor in the former suit from setting up a counterclaim for 
damages arising from the taking of such easement by the subsequent 
grantee of the county, which has acquired title to the entire square by 
the deed of the county. 

APPEAL by plaintiff from Binley, J., at February Term, 1921, of 
GUILFORD. 

This action is against the defendant insurance company and the 
county of Guilford, alleging that the plaintiff is owner of an easement 
10 feet in width over land purchased by the insurance company from 
its codefendant, the county of Guilford, and that the insurance com- 
pany has obstructed said alleyway by placing a large brick building 
thereon, and asking for $10,000 damages. The defendant insurance 
company answered and pleaded by way of counterclaim that it was the 
owner in fee of the tract of land known as the "Court House Square" 
(this being the tract over which the plaintiff claims an  easement) ; that 
the insurance company acquired title to said land from the county of 
Guilford by deed, 2 May, 1917, and that at the time the plaintiff 
acquired title to the tract of land, which he claims is a dominant tene- 
ment, the county of Guilford mas the owner of the land which he now 
claims is servient thereto; that the said land remained in  the possession 
of the county until conveyed by it to the insurance company; and that, 
further, the plaintiff was estopped to maintain this action on account 
of the judgment which was affirmed on appeal in Guilford v. Porter, 
170 S. C., 310, and reaffirmed in S.  c., 171 N.  C., 356. No reply was 
filed. The court, upon the pleadings, entered judgment of nonsuit, and 
the plaintiff appealed. 

R. C. Strudwick, W m .  P. Bynum, Xanly, Hendren (e. Womble for 
plain f i,ff. 

Wilson d Frazier, Brooks, Hines & Kelly for defendants. 

CLARK, C. J. The defendants contend that the matter pleaded was a 
counterclaim, XcLenn I ! .  VcDotzald, 173 PI'. C., 429; and that the plain- 
tiff having filed no reply, the counterclaim was admitted to be true. 
But, passing that by, it appears that the plaintiff acquired his alleged 
easement, if at all, by prescription. The deed under which he claims 
is set out in the record, and it appears therefrom that the county of 
Guilford at the time of his purchase owned the tract adjoining him, 
styled ('The hitching lot," and the said land continued in the possession 
of the county of Guilford until it mas conreyed to the defendant insur- 
ance company in 1917. The plaintiff could not have acquired a pre- 
scription against the county. Gates v. Hill, 158 S. C., 584; C. S., 435. 
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I t  appears also that the alleyway in  question was created by deed 
executed by the county to the Raleigh Real Estate and Trust Company, 
20 May, 1904, and said deed contains the following provisions: "It 
being understood that the said alleyway shall not become a public 
thoroughfare, but shall be used only by the parties of the Erst and second 
parts and those holding through, by, or undw them.'' The plaintiff by 
mesne conveyance acquired a title to a portion of the land conreyed by 
this deed to the Raleigh Real Estate and Trust Company, and the 
defendant insurance company has since acquired title to said land by a 
conveyance from the county. 

The plaintiff is estopped by the judgment which mas affirmed on 
appeal in Guilford v. Porter, 170 N. C., 310; S. c., 171 N. C., 356, from 
claiming this easement. That action was brought to remove, as a cloud 
upon the title of the county, any and all claims of easement asserted by 
the plaintiff and all other adjoining landowners. I n  the complaint in  
that action the tract, over which the plaintiff is now claiming an ease- 
ment, was described specifically by metes and bounds fully set out, which 
included this alleged alleyway, and the entire tract was alleged to be 
o.wned by the county of Guilford in  fee simple, free and clear from all 
claims and easements of this plaintiff and a11 others. ]Final judgment 
was delivered in that action, and affirmed on appeal, holding that the 
county of Guilford had a right to convey the said premis>es to the insur- 
ance company in  fee simple, free and clear from any claim or easement 
of the plaintiff and all others, and after said final judgment had been 
entered, the insurance company became the purchaser of said lands at  
a public sale. 

The parties to that suit and this are the same. The subject-matter 
is the same-the same tract of land being in controversj ; the nature of 
the two suits is the same, both being to decide the title to said tract of 
land and remove as a cloud from title all claims of 2asement. The 
prayer for relief is the same in both suits. A judgment is an estoppel 
not only as to all questiolls actually litigated, but as to all that were 
determined or necessarily involved in the decision of such litigatiqn. 
C o l f m n e  c. Laughlin, 157 R. C., 2 8 2 ;  Clothing Cc. v. Hay, 163 
S. C., 405. 

Substantially the same question here presented has been decided at  
this tcrm in tn-o other cases inrolring the same plea of estoppel by judg- 
ment and as to an easement in the same tract of land: Rtzrker and Sock- 
~ ~ ~ 7 1  r .  Ills. Po. ,  a n f c .  267. and Guilfortl 7'. Rynum, post, 288. The judg- 
ment of nonsuit is 

Affirmed. 
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C. N. HERNDON v. J. K. AUTRY. 

(Filed 27 April, 1921.) 

1. Process - Summons - Service-AttachmentJudgment Set A s i d e -  
Motions-Justices of the Peace. 

Where a justice's summons has been returned, "defendant not to be 
found in the county," and misinformation has been given the plaintiff 
that  defendant has left the State, and i t  appears in the Superior Court 
on appeal that  no process had been served on the defendant; that  he 
was a resident of the State and had not concealed himself to avoid service 
of summons, etc.: Held, a warrant of attachment on the debtor's prop- 
erty situated in the county was properly vacated upon proper motion in 
the justice's court. 

2. Same-Notice-Parties. 
The knowledge of the defendant that  his property was advertised to 

be sold under. a warrant of attachment in  the action is not alone sufficient 
to make him a party to the action so a s  to conclude him by the judgment, 
i t  being required that  he should have been, in accordance with the pro- 
visions of the statute, made a party thereto by proper service of process. 

3. C o u r t s J u s t i c e s  of t h e  Peacdudgments-Appeal-Process-Service. 
Where the defendant has not properly been served with summons 

according to the provisions of the statutes, i t  is not required that he 
appeal within fifteen days after notice of the rendition of a judgment in 
the court of a justice of the peace. 

4. Appeal and  Er ror  - Judgments  - AttachmenLSales-Purchasers- 
Motions-Void Judgments. 

Where a judgment of a justice of the peace has been set aside after 
the sale of the defendant's property in attachment, the plaintiff may not 
complain that in setting aside the sale the judgment undertook to protect 
the rights of purchasers thereat. 

APPEAL by plaintiff f r o m  Finley, J., a t  J a n u a r y  Term, 1921, of 
GUILRORD. 

Civi l  action f o r  debt. Al l  t h e  mate r ia l  facts  a r e  set out  i n  t h e  judg- 
ment  of t h e  Superior  Court,  which follows: 

"This cause coming on  to be heard, a n d  i t  appear ing  to the  court  
t h a t  th i s  action was begun on 31 December, 1919, before a justice 
of t h e  peace of Guilford County,  by  t h e  plaintiff making  affidavit to  
obtain a w a r r a n t  of a t tachment  a n d  issuing a summons against  t h e  
defendant ;  t h a t  said summons was  returned 'defendant not  t o  be found  
i n  m y  county';  t h a t  said w a r r a n t  of a t tachment  was levied on the  house- 
hold a n d  kitchen f u r n i t u r e  of t h e  defendant  on 3 1  December, 1919;  
t h a t  a t  said t ime  defendant  was  on  a visit  to  h i s  mother  i n  another  
county i n  th i s  State ,  and h a d  left h i s  property i n  Greensboro; t h a t  t h e  
defendant returned to his  home i n  Greensboro on  6 J a n u a r y ,  1920, a n d  
went to  see t h e  plaintiff, told h i m  t h a t  he  h a d  moved to No.  201 N o r t h  
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Davie Street in Greensboro, and offered to pay plaintiff something on 
account; that 011 12 January, 1920, the plaintiff mad(, an affidavit to 
obtain an order for service by publicatioli, no furtl-ier search by an officer 
having been made; that on 9 February, 1920, judgment was rendered by 
the said justice of the peace against the defendant, and on 6 March, 
1920, the attached property of the defendant mas sold under execution; 
that the proceeds of said sale mere applied to the satisfaction of plain- 
tiff's judgment and costs, and the surplus paid into said justice's court; 
that about 6 April, 1920, the defendant's attorneys served notice upon 
plaintiff that at a certain time they would enter a special appearance 
before said justice of the peace and more to vacate and set aside the 
judgment and warrant of attachment herein; that thereupon the justice 
of the peace gave judgment vacating and scatting aside said warrant of 
attachment and requiring the plaintiff to pay into the court nloney that 
he had recrived by reason of the judgment originallj rendered; and 
being requested by the plaintiff to make certain findi,lgs of fact, the 
court finds and declares the facts to be as follows: 

"1. That the defendant on 31 December, 1919, and at  all times there- 
after was a citizcn a d  resident of Sorth  Carolina, ltnd was in the 
State of Korth Carolina on said date and at  all times from said 31 
December, 1919, until and after 9 March, 1920. 

"2. That no process lias ever been srrred upon defendant in this 
action. 

"3. That the defendant did not coiicral himself to aroid the service 
of summons in this action. 

"4. That sumnlons TTas regularly issued and returned by the sheriff, 
'defendant not to be found in  my county.' 

"5. That the plaintiff made inquiry for the dcfenda lt and was told 
that he had left the State. 

"6. That while defendant saw plaintiff before judgment was rendered 
and while scrvice was being obtained by publication, plaintiff told de- 
fendant that the action was pending, and told him when the sale m-as 
to be held. 

"7. That defendant xTas justly indebted to plaintiff in the amount of 
the judgment, and offers no proof, and does not contend lhat he (defend- 
ant) has any meritorious defense to the judgment. 

"8. That defendant knew of the pending action, t h ~  attachment of 
his property, and the proposed sale some time before judgment or the 
sale of the property. 

"9. That the funds (or a part of them) derived froin the sale were 
applied to the judgment before defendant entered the 'special appear- 
ance.' 

"10. That defendant did not appeal from the justice's judgmenl 
within fifteen days from notice of its rendition. 
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"Now, therefore, the judgment of the justice of the peace vacating 
and setting aside said warrant  of attaclinlent and requiring the plain- 
tiff to pay into the court of the said justice of the peace all money that  
he has receired from the proceeds of the sale under execution upon his 
original judgment herein is hereby affirmed in all respects, except that  
said judgment shall not prejudice the rights of purchasers for ralue 
without notice a t  said execution sale had upon the original judgment of 
the justice of the peace. 

"February 5, 1921. T .  B. F I N L E Y ,  
Judge Presiding." 

To the foregoing judgment, plaintiff excepted and appealed. 

C .  R. 17'1~arfon and Broolcs, Hines d? Kelly f o ~  plaintie. 
Ferztress d Jerome for defendant. 

STACY, J. At  the request of the plaintiff. and without objection, the 
court finds as a fact that  the defendant was and is a resident of North 
Carolina; that  he did not conceal himself to avoid service of summons, 
and that  no process has ever been serred upon him i n  this cause. There- 
fore the original judgment entered by the justice of the peace should 
ha re  been set aside and the warrant  of attachment racated upon proper 
motion. Lumber Co. C. Buhrnann, 160 N. C., 389; Rack7q  v. Roberts, 
147 S. C., 201; C a ~ t e r  c. Rountree, 109 N .  C., 29. 

The  fact that  defendant knew this action was pending and that  his  
property had been attached and was ad~~er t i s ed  for sale was not snfficient 
to nlnke him a party so as to conclude him by the judgment. JIcKee v. 
A~lqel, 90 S. C., 60. I t  has been held with us that  serrice of process, 
where not w a i ~ e d ,  must be made in accordance v i t h  the requirements 
of the statute in  order to be binding. Allen v. Strickland, 100 S. C., 
225. Nor do \re think the defendant is precluded from moring before 
the justice by his failure to appeal from the judgment within fifteen 
days after notice of its rendition. Lowman C. Bal lad ,  168 R. C., 16. 
This might have been otherwise had the proceedings been regular and 
proper service obtained. Thompsoa v.  Sot ion Co., 160 N. C., 519. 

The last paragraph of the judgment undertakes to protect the rights 
of the purchaser a t  the execution sale. This provision affords no 
ground to the plaintiff for objection, and the defendant had not ap- 
pealed. SIcDor~uld zs .  Hoffman, 153 3. C., 254; Harrison v.  Hargrove, 
120 S. C., 96. 

Upon the record, we think the judgment of the Superior Court should 
be upheld. 

Affirmed. 
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AMERICAN FERTILIZING COMPANY v. D. J. THOMAS. 

(Filed 27 April, 1921.) 

1. Contracts - Vendor a n d  Purchaser-Fertilizer-Agricultural Depart- 
mentAnalysis-Statutes-Damages. 

A contract for the sale of fertilizer, specifying that thl? customer could 
only recover the difference between the contract price and the  actual 
value of the goods in  case of deficient analysis, to be determined by the 
State Agricultural Department from samples furnished by the customer, 
which analysis shall be conclusive a s  the best and only test. both by the 
statute and the contract, excludes parol widence as  to the effect the 
fertilizer had upon the crop grown upon the land, or a s  to the fertilizer 
containing an injurious element which the analysis and certificate made 
by the State Chemist expressly escluded. ('. S., 4690 et seq. 

2. Same--Contractual Rights. 
Under the proviqions of C. S., 4697, that the analysis of the State Agri- 

cultural Department shall be prima facie proof that  the fertilizer was of 
the value and constituency shown by his analysis, "but that  nothing in 
this article shall impair the right of contract," leaves i t  open for the 
parties to make their own terms by contract as  t o  damages t o  the crop 
to be grown upon the lands, but parol evidence to show damage to crops 
is properly escluded mheu the parties by their contracl- have expressly 
agreed that  the analysis of the State Chemist shall be the only test as 
to the quality of the fertilizer, and it has been thereby ascertained that  
the fertilizer furnished was in accordance with the contract. 

Where it appears from the contract of sale of fertilizer ;hat the vendor's 
warranty was that the goods should come up to the analysis upon the 
bags, and any deficiency should be determined by the analysis of the 
State Chemist under our statute, which should be coilclusive as to dam- 
ages claimed by the purchasers, and by this test the fe-tilizer has been 
found to be free from borax or other matter deleterious to crops. parol 
evidence tending to show that  the fertilizer furnished did contain borax 
from the appearance or condition of the crop, is properly escluded upon 
an allegation of fraud, whether it  comes from expert witnesses or others, 
as  the analysis. under the agreement of the parties, is conclusive as  to 
the ingredients of the fertilizer, and as  to the recovery of damages to 
the crop it  is  a bar. C. S., 4690 et stq. 

APPEAI, by  defendant  f r o m  Ray.  J., a t  t h e  F e b r u a r y  'Term, 1921, of 

MOORE. 
T h i s  action was brought by t h e  plaintiff to recover the pr ice of fer t i -  

lizer goods sold a n d  delivered by t h e  plaintiff to  the  defendant  i n  March,  
1919, under  a contract previously made. 

T h e  defendant admit ted i n  his answer t h a t  he  made  the  contract,  a n d  
t h a t  "Exhibi t  A" at tached to t h e  complaint  is  a t r u e  copy thereof. 

T h e  plaintiff alleged tha t  i t  delivered to defendant, under  t h e  terms 
of said contract,  fertilizer to  t h e  ~ a l u c  of $2,547.46, nearly al l  of the 
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fertilizers being bone and Peruvian C. S. M. (cottonseed meal), 8-2-2 
goods-that is to say, the guaranteed analysis appearing on the bags 
was 8 per cent available phosphoric acid, 2 per cent ammonia (equiva- 
lent to 1.65 per cent nitrogen), and 2 per cent potash. 

The defendant admitted in his answer that the plaintiff delivered the 
quantities set out in the exhibit attached to the complaint, but denied 
that the goods delivered were according to contract, and alleged that 
they were worthless and contained borax and other harmful ingredients, 
and denied that he owed the plaintiff anything, admitting, however, 
that he had paid plaintiff nothing. 

Defendant then set up a cause of action or counterclaim for damages 
for results from use, alleging that the plaintiff wrongfully and fraudu- 
lently included borax and other harmful ingredients in the fertilizers 
sold and delivered to him, and that he used a part of them on his crops 
of corn, cotton, and tobacco, and that he mas damaged thereby $1,500. 

The plaintiff replied to the co~~nterclaim and denied the allegations 
of the answer as to the presence of borax or other harmful ingredients, 
and for further reply alleged: "That samples were drawn from said 
fertilizers sold and delirered by plaintiff to the defendant, and known 
as 'American Bone and Peruvian C. S. M.,' and which defendant claims 
had done the damage to his crops, and said samples were submitted to 
the State Chemist for analysis as provided by law, and were duly 
analyzed by him, at the request of the defendant, a copy of said certifi- 
cate of analysis by the State Chemist being attached; and as appears 
therefrom the result of the analysis was that the value of the guaranteed 
ingredients was equiralent to $38.05 per ton, whereas the ingredients 
found by analysis were equiralent to $39.20 pr ' ton,  and that said 
analysis showed no borax or other deleterious substances, and the plain- 
t iff  is adl-ised that a copy of said analysis mas furnished to the defend- 
ant, and that at  the request of defendant the State Chemist made a 
special analysis with a view to ascertain whether said fertilizer con- 
tained borax as claimed by the defendant, and that the State Chemist, 
under date of 15 July, 1819, wrote to the defendant as follows: 'We 
h a ~ e  made examination of the sample of fertilizers, the American Bone 
awl P e r u r i ~ n  Cottonseed Meal, manufactured by -2merican Fertilizing 
Conll3any of Korfolk, our number 4211, sent in  by you, for borax and 
do not find borax to be present.' " 

The plaintiff also pleaded as a bar to recovery by the defendant of 
damages the v-ritten contract between the parties, and especially 

t0 thereof, and the pro~isions of ch. 143, Public Laws 1917, 
cis alllel~ded by ch. 120. Public Laws 1919. These acts are brought 
Eorvard as sections 4690 to 4703 of Consolidated Statutes. 
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'Tlie plaintiff offered in cvitlcncc the contract between tlie parties, 
being "Esliihit ,l" attaclied to the complaint, which is as  follows: 

"It  is fnrthcr agrcecl that all deliveries under this contract are made 
~vitli guaranty only of a~ialysis  oil thc sack, and not of results from use 
of said fc~rtilizers or otlicr~visc; a11d before using thesr fertilizers sarnples 
shoi~ld be draw11 a11d snl~ri~it tcd to the. State Chcrnist (or otlier author- 
izcd State officid) for nnalysis as l~ror ided by the law of the customer's 
State, aiid if any claini sliall hc rnwde for inferiority or deficieut analy- 
sis, t h r  ru t i f i ra te  of a~inlysis by the State Cliernist (or otlier authorized 
State official) or his oral c~ idencc eliall he the best and only competent 
c.vicle~~ec of the colltcnts of the goods, and sliall be conclnsire. If  it  shall 
appear from thc said cwtifieate or test that the goods do not come u p  
to the gl~:lrm~tcctl analysis, t1ic11 the cnstomer sliall he entitled to recover 
the diffwonw bctn.ecl1 the colltract price and the actual 7 aluc of tlie 
goods. as sllo\~-i1 by thc, analysis made as abo\-e pro~iclcd, which diffpr- 
c ~ ~ c c  shall bc ascer ta i~~cd,  fiscd ant1 clctermiiied by the State Chemist 
(or other autliorizcvl State official); and no otlier damngc sliall bc 
rcwvclrablc for dcfici?~\t i111alysis or inferiority; provided, if d m ~ a g c s  
for tlcfcctivc annlysis or iufcriority sliall l iaw 7uec11, or sliall hc ausessed 
ant1 p i id  as provided iu~tlcr  State statute, then no oiher or further 
clamage sliall hcl collcctihle under the contract. A fai lure to d r a v  this 
a m p l e  and submit it to t l i ~  Stat(> Cheniist (or other authorized Sta te  
official). as above prol-idcd, <ha11 he a full  wairer on the customer's 
part of ally chinr for deficient aualyzis or inferiority hereandcr. Als 
soon as t l icv  fertilizers a r (>  r ~ c e i ~  etl the cuqtomer shall examine them. 
ant1 in caw of any shortagc. i l l  nc~iglit or coln~t ,  error in tagging or 
ot11c.r ohiwtioll to tlicl good<, the custoriior s l d l  110tif:i the company . . 
11 ithill t~11 clays, gix 111g tli(' compa~iy  opportn~li ty to m i k e  inspection 
n ~ ~ d  corrertion before t l ~ c  fwtilizcrs arc  used, o t h c i ~ i s c  any claim for 
dn111i1gc n ~ ~ t l c r  this analysii, as a b o ~ c  stated, is hcrebr waived; and it 
is fllrtlicr agreed that  the c201npally sliall riot be liable .or or required 
to makc good to the cnstomw an:- clc+kie~icy or claim for deficiency 
madr or ~ ~ C S P I I T C ~  hy : I I I ~  IXTSOII purcliasii~g from the customer." 

1'11(1 p l a i~~ t i f f  u c ~ t  offcrt~tl in ?T itlc~~~c~tb a rtlrificd itemizcd account of 
tlw eoods sold and dt~li\cred, and also offered in  el-itlcncc. the certificate 
of al~alyqis by the' State C'lir'nliit, attcqted by the seal of the Department 
of A\gr ic i~l t i~rc ,  of :I sari~plc of tlic fertilizers drawn from the lot in the 
11a11tls of the deftwlalrt. which is  as follows: 

Thcl official sealed sample of fertilizer received from the Commissioner 
of A\pricnlturc has b c c ~ ~  a ~ ~ a l y z e d ,  wit11 the results as stated below: 

The fertilizer prows to he: Xam-.herica~i Bone and Peruvian 
C. S. N. 
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Manufactured by American Fertilizer Company. Address, Xorfolk, 
Virginia. 

Drawn from lot in hands of D.  J. Thomas, Carthage, S. C. (R. F. 
n. SO. 2 ) .  

The guaranteed percentage appearing on bags are :  Available Phos- 
phoric Acid, 8 per cent; Nitrogen, 1.6; per cent; Potash, 2 per. cent. 

Result of Analysis 

,\nilable Phosphoric Acid, 8.50 (including Soluble and Reverted 
Phosphoric Acid). 

Nitrogen, 1.65. 
Potash, Actual I<. 0. Soluble in  Water, 1.96. 
P;Tote.--Does not contain Borax. 
The relative value of the guaranteed ingredients a t  the factory per 

ton of two thousand pounds is equivalent to $38.05. The relative value 
of the ingredients found by analysis, per ton of two thousand pounds, 
is equi~alent  to $39.20, using in  each case the following figures: dvail-  
able Phosphoric Acid, 7 cents per lb. ;  Nitrogen, 45 cents per lb.; and 
Potash, 30 cents per lb. These figures are based on the wholesale 
prices of the fertilizers or fertilizer materials (bagged) at  factory. 

The guaranteed percentages were : available phosphoric acid, 8 ; nitro- 
gen, 1.65 per cent (equivalent 2 per cent ammonia) ; 2 per cent potash. 
The analysis showed available phosphoric acid, 8.80; nitrogen, 1.65; 
potash, 1.96. KO borax. The value of the guaranteed ingredients was 
equivalent to $38.05, while the value of ingredients found by analysis 
was $39.20. These figures are based on the 1%-holesale prices of the 
materials at factory, as required by C. S., 4695. I n  other words, the 
fertilize's delivered had $1.15 in value of plant food per ton more than 
the goods contracted for, and yet the defendant alleged the goods were 
worthless. The acid phosphate was above the guarantee 3 0  per cent; 
the nitrogen or ammonia was just in accordance with the guarantee, 
while the potash was . O i  per cent below the guarantee. Experience 
has shown that  i t  is impossible in  mixing fertilizer materials always 
to have the ingredients in  exactly the guaranteed percentages, and the 
statute provides that if the deficiency is five per cent below the guar- 
anteed value in  plant food the manufacturer is penalized, and i t  is 
furtllel.  pro^-ided that " h y  excess of any ingredient above the guar- 
antee shall not be credited to the deficiency of any other ingredient if 
the d~ficieucy is  more than 15 per cent." C. S., 4695. The  deficiency 
of potash was much less than 15 per cent; in fact only 2 per cent. A t  
the time the sample was drawn from these 8-2-2 goods i n  the hands of 
the defendant he  v a s  claiming that they contailled borax, and the 
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analysis was made at  the request of the defendant for the purpose of 
ascertaining whether borax was in fact present, as the defendant 
claimed, and this accounts for the following notation on the analysis: 
"Does not contain borax." 

,111 of the evidence which the defendant offered at  the trial was for 
the purpose of showing that these 8-2-2 goods, from wkich the sample 
had been dram-n and analyzed, did contain borax. The defendant him- 
self testified that he had used these 8-2-2 goods, purchased from the 
plaintiff, on his crops of corn, cotton, and tobacco, and then he offered 
to show that he made poor crops, and how the plants were affected. 
This was excluded. The defendant next proposed to show by a number 
of his neighbors, who had purchased from him the 5-2-2 goods of plain- 
tiff, and who had nsed this fertilizer on their crops, that they made 
poor crops. This was excluded. The defendant next propounded to 
Professor TTolf, a botanist connected with the Experinlent Station, a 
hypothetical question purporting to be based upon the excluded testi- 
mony, as to the condition of the crops where the 8-2-2 goods lx7ere used, 
and asked him, if the jnry should find thrl facts to be as set forth, 
whether he had an opinion satisfactory to himself as to what caused 
this condition of the plants. The witness would have answered that 
these conditions were the s-ymptorns of injury by borax. This is all 
the evidence the defendant offered. 

I t  thus appears that all of the proffered testimony on the part of the 
defendant was directed to showing that the 8-2-2 goods contained borax. 
These were the goods the plaintiff sold the defendant, and which the 
defendant had caused to be officially analyzed by the State Chemist 
for the express purpose of detemining whether they did, in  fact, contain 
borax, and this analysis showed that the goods did not contain borax. 
The court excluded this proposed testimony in  view of the statute 
applicable and the admitted contract between the parties and the decided 
cases. The statute provides as follows : "The Department of Agricul- 
ture shall have the power, at  all times and at  all places, to have collected 
by its inspector samples of any commercial fertilizer or fertilizer mate- 
rial offered for sale in the State, and have the same analyzed: and 
such samples shall be taken from at least 10 per cent of the lot from 
which they may be selected: Provided, that no sample shall be drawn 
from less than ten bags of any one brand." The statute then provides 
in  detail for the drawing of samples, and concludes as follows: "In the 
trial of any suit or action wherein there is called in question the value 
or composition of any fertilizer, a certificate signed by the State Chemist 
and attested with the seal of the Department of Agriculture, setting 
forth the analysis made by the State Chemist of any sample of said 
fertilizer drawn under the proxGions of this article, and analyzed by 
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him under the provisions of the same, shall be prima facie proof that 
the fertilizer was of the value and constituency shown by his said 
analysis; and the said certificate of the State Chemist shall be admis- 
sible in evidence to the same extent as if i t  mere his deposition taken 
in said action in  the manner prescribed by law for the taking of depo- 
sitions. The department shall refuse to analyze any sample of com- 
mercial fertilizer that is not drawn and forwarded to the Department 
of Agriculture in accordance with the regulations which i t  may adopt 
for the carrying out of this article: Prouided, that no suit for damages 
from results of use of fertilizer may be brought except after chemical 
analysis showing deficiency of ingredients, unless i t  shall appear to the 
Department of Agriculture that the manufacturer of said fertilizer 
in question has, in the manufacture of other goods offered in this State 
during such season, employed such ingredients as are outlawed by the 
provisions of this article, or unless it shall appear to the Department 
of Agriculture that the manufacturer of such fertilizer has offered for 
sale during that season any kind of dishonest or fraudulent goods; but 
nothing in this article shall impair the right of contract." C. S., Vol. 
11, see. 4697. This statute was passed in 1917 and slightly amended in  
1919 as to the method of drawing samples, and the statute expressly 
provides that '(Nothing in this article sh'all impair the right of con- 
tract." Acting under the provisions of this statute, the plaintiff and 
defendant entered into the contract set out above. 

J .  C ~ a w f o r d  Biggs for plaintiff. 
H. F. Seawell, R. L. Burm, L. B. CZegg, and U.  L. Spence for 

defendant. 

WALKER, J., after stating the material facts: I t  will be observed that 
the contract provides that ('The certificate of analysis by the State 
Chemist, or his oral evidence, shall be the best and only competent evi- 
dence of the contents of the goods, and shall be conclusive." The cer- 
tificate shows affirmatively that the contents of the goods are phosphoric 
acid 8.80, nitrogen 1.65, and potash 1.96, and that they do not contain 
borax. The parties have agreed that the analysis by the State Chemist 
should be the best and only competent evidence of the contents of the 
goods, and conclusive; and it would seem that the evidence which the 
defendant proposed to offer to show that the goods contained borax or, 
in  other words, the contents of the goods were different from that 
shown by the analysis, was clearly incompetent. 
d ch~mical  analysis by a disinterested competent expert, such as the 

State Chemist, is the best method of ascertaining the contents of ferti- 
lizers, and infinitely better than the method proposed by the defendant. 
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"The best evidence is the analysis by the lgr icul tura l  Department," 
said C l a d * ,  C. J., in F r r f i l i ~ e ~  W o r k s  I , .  X r L a w h o m ,  158 S. C., 274. 
I n  C a r f e r  I ) .  ~ I f c G i l l ,  I68 3. C., 507, the Court sa id :  "The seller and 
the buyer of fertilizers can 11rotec.t tllemselrcs by a proper warranty 
a t  the time of purchase if they see fit to do so. The  scllm may restrict 
it, while the buyer may require that  it he enlarged, according as their 
interest may dictate. I'illess they do so, they must abide by the con- 
tract as made by them." This  was said in a case TI-here the seller llad 
not protected himself, as i n  the case a t  bar. 

When ( ' a r f e r  7.. ,lfcGill, supra ,  was before the Court C I I  a rehearing, 
reported in 171 h'. C., 778, the Court said:  "It is proper, in this con- 
nection, to suggest that  the plaintiff, and others in the fertilizer trade 
similarly situated, can protect themselves ayainst too prrat  a 11azard 
ill respect to thc. loss of crops by a provision in their contracts to the 
effect that  they are not to be liable for any results from the use of the 
fertilizer, or for ally loss of crops, as lras done in the ccse of the con- 
tract which was the subject of the coiltrorersy between the parties in 
G u a n o  C'o. 1.. Li19rsfock Co . ,  168 X. C., 412.2, where Ire held such a stipu- 
lation to be valid." 

Our  attention has been called to a case recnltly tlcc tied ill South 
Carolina, G e r m o f c r f  7.. Pathcar t ,  85 S. E., 535,  in which, upon careful 
examination, we find the Court construed a contract almost identical 
ill language with the onc which was under co~lsideration i n  (71tano Co. 
7'. L i 7 ' ~ ~ f o r J i  PO., 168 X. C., 442, niiil it  held, as we did in the latter case, 
that  the express warranty, am1 the restrictive clause ther-in as to non- 
liability for results, excluded the e l i d e l m  as to failure of crops. See, 
also, A17rn 1%. Y01171(1, 6 2  Ga., 617, which was cited for that  positioll in 
Quano  Po. 7 % .  T,ir~c~tocX~ C"., s t c p n ,  at  1). 4.28. I n  thc Crvrnof~rf  case, 
supra ,  the Court said that ('the defe11da11t c : l n ~ ~ o t  he allowed to avail 
himself of a method of defense that  he has agreed not to use." And 
again, "the defendant had agreed not to 'hold payee rcqonsihle for 
practical results of said fertilizer on crops.' The  evidence and the 
charge rrsponding to it was in direct riolation of the agreement." ,lnd 
so we said substantially in  G u a n o  C'o. 1 . .  T,icesfock Co.,  .s~rpra, the n l lc  
of damages ha l ing  hcen fixed by t h ~  term? of the coutrac itself. 

While cases must be decided a c c o r d i ~ ~ g  to the rlilcs of la\\-, as well 
stated by ,T~rsfice 1Toh.e in T n m l i n s o n  1 . .  X o r g a n ,  166 S C., 557, the 
strict c ~ ~ f o r c e m e ~ ~ t  of thc rule may in some caws bear 1l:irsllly upon a 
litigant, and  it might do so ill this class of cases. I t  is therefore 
expedient and proper that  the dealer sho111d be alloned to d ~ i e l d  himself 
against possible i~ljust ice by adequate gl.orision iu  the calktract of sale. 
I f  he acts in good fai th,  he ehonld not be unfairly dealt n i t l i :  and i t  is 
not unusual, as the cases will show, to insert sl~cli a clause, in contracts 
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of this kind. I n  Guano Co.  c. Livestock Co., 168 N. C., 442, the con- 
tract provided that  "the fertilizer is furnished with the guarantee of 
analysis printed on the sack, but not of results from its use," and the 
Court held this was a valid stipulation and that  the guano company 
could not be held liable for any results from the use of the fertilizer, 
and the jury could consider the eridence as to the effect of the fertilizer 
on the crops only for the purpose of shoming the absence of the guar- 
antecd ingredients or the represented quantities of each, and not at a11 
for the purpose of assessing damages either directly or indirectly, 
because of any loss or diminution of the crops, as the measure of dam- 
ages depends upon quite a different principle. The  extent of the 
recorery must be restricted to the difference, not necessarily between 
the price and the value of the article purchased, but to the difference 
between the article delivered under the contract of warranty and its 
value or market price if i t  had been such as i t  was warranted to be. 
The  Court then said:  "We have mentioned this subject for  the purpose 
of showing that  no par t  of the recovery, under this contract, should be 
assessed for the failure of crops, as there is an  express stipulation that  
plaintiff should not be held liable for any results from the use of the 
fertilizer." Guano Co. 1;. Licestock Co., s u p m ,  at  pp. 450-1. This was 
said in  a case where the stipulation was that  the fertilizer company 
only guaranteed the ai~alysis  on the bags, and was not liable for results 
from use, but there was no stipulation, as i n  the case a t  bar, that  the 
a i d y s i s  should be the best, only, and conclusire evidence as to the con- 
tents of the goods, Nor  was there a provision that  when the goods 
were analyzed the State Chemist should deternline the relative value of 
the guaranteed ingredients and those found on analysis, as in this case. 
The  Sta te  Chemist did analyze the goods and found that  those delivered 
exceeded in ra lue  the guaranteed goods sold by $1.15 per ton. 

The  recent case of F e r f i l i z ~ r  IYorks I . .  Sih,rn,  175 N. C., 398, seems 
to be decisire of this case. There the earlier cases are reriewed, and 
the Court held that where an  express warranty guaranteeing a specified 
analysis, but not as to results on the crops, will protect the manufacturer 
o r  rendor from damages claimed for loss or diminution of crops, became 
thc goods n e w  not fitted for the purpoqes for which they were bought, 
this being a warranty ordinarily implied in  such contracts, citing Carter 
2. .  L ~ ~ c C r i l l .  168 hT. C., 507 (S. c., 171 N. C., 775)  ; &lano GO. c. Live- 
stock Po., 168 N.  C., 443; G e ~ m o f e r f  1'. C a f h c a r f ,  104 S. C., 125; Allen 
v.  Y o u n g ,  6 2  Ga., 617. 

I11 the l i k e n  case, the fertilizrr company sued for the f~ r t i l i ze r s  sold 
under a contract in the follo~ring terms: "I hereby acknowledge I h a r e  
~.eceived and 11sed the above fertilizers, without any guarantee on the 
par t  of Airmour Fertilizer Works or its agents as to results from its use, 
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and which have been inspected, tagged and branded under and in  
accordance with the laws of this State; and I hereby waive all claims, 
damages, and penalties in case of deficiency, except claim for the actual 
commercial valuc of deficiency \$hen, and only when, ascertained and 
deternlined by the State Chemist from samples taken in the presence 
of seller or seller's authorized representative, from fertilizers for which 
this note is given." The defendant alleged in his answer that the ferti- 
lizer was ntterly worthless. I n  referring to the contract, this Court 
said: "In this contract it will be noted that the stipulations in protec- 
tion.of the vendor go much beyond those appearing i n  the case just 
referred to. (168 K. C., 443.) I n  its terms and purpose it is broad 
rnough to cxclude, and does exclude, any and all eridence as to the 
effect of the fertilizer 011 the crops, the agreement being ,is shown, that 
the purrhaser waives all claims except those for the 'commercial value 
of the deficiency' from the stipulated standard, and this only when 
ascertained and determined by the State Chemist from samples taken 
from the fertilizers sold and in the presence of the seller or his author- 
ized agent. We are of opinion that such a stipulation is in every way 
a reasonable one, well calculated to promote and insure fair and safe 
dealing with this important matter, and not only not onposed to any 
public policy prerailing with us, but the same is i n  accord with direct 
suggestion of this Court in Carier I.,. XcGill ,  supra, and fully recog- 
nized and approved in our latest legislation on the subject, Laws 1917, 
ch. 143." 

The contract in  this case is, in  its terms, very similar to the one in  
the SiEen case. I t  provides, among other things: "If any claim shalI 
be made for inferiority or deficient analysis, the certificate of analysis 
by the State Chemist shall be the best and only competent evidence of 
the contents of the goods, and shall be conclusive. I f  it shall appear 
from the said certificate that the goods do not come up to the guaranteed 
analysis, then the customer shall be entitled to receive the difference 
between the contract price and the actual value of the goods as shown 
by the analysis, which difference shall be ascertained by the State 
Chemist, and no other damage shall be recoverable for deficient analysis 
or inferiority." 

The Court, referring to the statute which had just been passed, Laws 
1917, ch. 143 (now C. S., 4690 to 4703, as amended in 1919, as to 
method of sampling), said : "The statute in  question, repealing sections 
3945 to 3956 of Revisal, inclusive, makes elaborate and minute pro- 
vision with the view of insuring a correct analysis of these important 
commodities and in protection both of the manufacturer and vendor 
and of the purchaser and consumer ; directs the employmer t of sufficient 
chemists and assistants; provides for an analysis at  the instance of the 
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purchaser, or by its own agents when necessary; provides further, that 
samples for the purpose shall be taken always in  the presence of the 
agent, seller, or dealer, or some representative of the manufacturers, 
or if none of these can be present, or if they refuse to act, then in the 
presence of two disinterested witnesses, etc. That no suit for damages 
shall be brought for results in use except after chemical analysis show- 
ing deficiency of ingredients unless the dealer has been selling goods 
that are outlawed by the statute, or had offered for sale during the 
season dishonest or fraudulent goods. Having thus dealt very fully 
with the subject, recognizing as sound the principle of selecting the 
~amples  in the presence of the manufactilrer or dealer, section 7 of the 
act concludes with the proviso that 'nothing in said act shall i m ~ a i r  

L. 

the right of contract,' showing the clear intept and purpose 'of the 
Legislature to allow to either party the privilege of making further 
stipulations in reasonable protection of their interests and in accord 
with established principles of law. I n  Fertilizer Works v. XcLawhorn, 
158  X. C., 274. decided intimation is given that this is the true public - 
policy and the correct interpretation of our former statute on the sub- 
ject, and undoubtedly it should prevail under the present law." The 
Court further said, with reference to that language, that i t  was much 
stronger for the protection of the manufacturer than is that used in  the - 
case of Guano Co. v. Livestock Co., supra, and we now say that the 
language of the contract in this case is, if anything, much more restric- 
tive of the customer's right to question the truth and accuracy of the 
statements contained in the official (and also in this case contractual) 
analysis of the State Chemist. The parties were free to enter into a 
contract with regard to the matter, and to bind, and even conclude, 
themselves, and each one of them, by its stipulations. They made for 
themselves in their dealings a contractual rule of evidence, each being 
a t  arms-length with the other, there was nothing in i t  contrary to public 
policy, and therefore they must be held as subject to its terms, and 
their rights and obligations must be determined accordingly. 

But the defendant contends that there was fraud, in that the plaintiff 
had mixed borax with the other ingredients of the fertilizer, and his 
crops were damaged thereby, as it was the opinion of his expert witness, 
who was a botanist, that borax was injurious to the crops, and their 
appearance indicated symptoms showing that they had been poisoned 
by borax. But the full and complete answer to all of this contention 
is that it has been shown by the analysis of the State Chemist (the 
party to whom the law, and the parties by their contract, referred the 
matter for a final decision, which should bind them "conclusivelp") 
that there was no borax in the fertilizer. There is no allegation or 
suggestion that there mas any fraud practiced by the chemist in making 
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his decision or award, or even by the plaintiff i n  preventing a n  honest 
report, but, on the contrary, mid as f a r  as appears, the certificate of 
the arixlysis was fair ly and l i oncdy  mad(>, without el:en any hint a t  
franc1 or collusiol~. TVc do ]lot say that  fraud would not be sufficient 
to set aside a false certificate of the facts as to the d u e  and potency 
of the fertilizer, but it has not 1)cen s l ~ o n n  ill this case, or attempted 
to be shown. The  tlcfcndant himself rcqnesttd tlic State Chemist to 
make the analysis, aiid, besides, he so lern~~ly  agrccd that  it sholild bind 
and conclude hini. If  he  hat1 any tlouht of its correctness, or even if 
11s did not ha re  such doubt, and wished to lw assured of its correctness, 
hc could then have retained another clicnlist of his 3wn choice and 
possessing greater skill and espertness, if he thus appraised him. I11 

t h t ~  absence of such a E.1ioiving of fraud,  tlie scrtificatc~ must s t a id  as 
coliclusive eridence that the analysis is correct. I t  sertainly cannot 
he impeached by the opinion eren of a n  expert botanist that the appear- 
nnrc of the crop iridicatcd symptoms of borax poisoninp;. I f  me should 
hold othcrn~ise, it  would impair  w r y  seriol~sly the efficacy of the statute, 
and annul the contract of the parties, the execution of which is not 
assailed for fraud.  

Tlic~re is  no sufficient eridence of fraud for the jury. The  most that  
can be said in behalf of defendant's position i s  that  thtx opinion of the 
botanist formed by a mere inspection of the crop as to the presence of 
borax in thc fertilizer is too uncertain, co:ijectural, and unreliable to 
be received as proof, and can hardly be of the least probative force if 
admitted, when considered in  the light of the statute and the stipula- 
t io~ls  of the parties, by nhich  it has beeit esrluded, as unfit for  the pur- 
pow of establishing the alleged fact of fraud. I t  has been agreed, and 
the law so declares, that the only evidcnce shall be the certificate of the 
analysis as made by the State Chemist, and that  shows "conclusively" 
that  tlierc was 110 horax in the formula by ~ h i c h  the fertilizer was made. 
Thc report of the analysis by the chemist, both in-~pliedl~v and expressly, 
tlwlarcs that  there was iio boras or other delet~rious cubstance in  the 
fertilizw, and, as wc h a r e  said, there is liothing to iinpelcll that  finding 
for fraud or other reason, therefore the opinion of the botanist must 
bc discartled. I f  we should admit such critlencc, instead of tlie cwtifi- 
catc being a n  absolutr protection for the manufacturw or dealer i n  
fertilizers, as we h a r e  said it was intended to be by the law and the 
contract, i t  would be little more than a dclwiou and a mare. 

Tn thc case of C k r m o f c r f  X f q .  ('0. 7.. C n f h c a r f ,  88 S. E. (S. C.), 535, 
tlic Court passcs upon this v r p  question in  the following language: 
"Tlierc was no attempt made to analyze the fertilizer. ,4mple pro- 
vision is made by law to qccure a reliable analysis. The. defendant had 
agrccd that  the tcst of 1 alue should be  mad(^ by analysis. K o  man can 
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look a t  a crop (dead or alive) and tell what per cent of ammonia or 
potash or other substance it contained. They did not pretend to do so. 
The  defendant had agreed not to 'hold payees responsible for practical 
results of said fertilizer on crops.' This evidence, and the charge re- 
sponding to it, was in direct violation of the agreement. I t  cannot be 
said that  test of value by analysis is an  unlawful contract, because the 
statutes recognize a test by analysis. The  defendant signed a per- 
fectly lawful contract, with ample protection afforded by law. The 
defendant c a n ~ ~ o t  refuse to adopt the protection approved by law and 
offered by his contract and be allowed to avail himself of a method of 
defense that  he has agreed not to use. Some substances may kill 
because they are true to analysis." Tlicre was a dissenting opinion in  
the case, but we most respectfully think that  i t  completely missed the 
real question in that  case, and is based entirely upon a misconception 
of the point involved. The majority opinion stated the point and the 
pertinent principle correctly, placing the decision upon the clause dis- 
charging the seller from all responsibility for "results upon the crops." 

We must hold, therefore, that  there is no reason shown why the judg- 
ment of the Superior Court should be disturbed. 

N o  error. 

(Filed 27 April, 1991.) 

1. Appeal and Error-Issues-Assignment of Error. 
Where the refusal of the tria'l judge to submit issues tendered is 

excepted to, these issues should be set out in the assigumeut of error 
for them to be considered on appeal. 

2. Issues-Forms-Matters in Controversy-Appeal and Error. 
The form of the issues is a matter largely in the discretion of the trial 

judge, and those submitted by him will be sustained on appeal if they 
were sufficient to present all matters material to the controversy. 

3. Judgments-Pleadings-Lis Pendens-Estoppel. 
The pleadings filed in a suit to enforce specific performance of the 

vendor's contract to convey lands, describing the lands, has the effect 
of "l is  per~dens" on a subsequent purchaser. giving him constructive notice 
at least; and thereupon he should intervene and assert whatever title 
he may claim, or he will be concluded by the judgment. 

4. Same--Supreme Court-Decisions in Other Actions. 
Where a purchaser of lands is affected with notice of "lis pendens" 

in a suit brought to recover the lands, he is estopped by the judgment 
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therein. The principle announced in Mayho v. Cotton, (39 N. C., 289, is 
not called in question under the facts in the case at bar. 

APPEAL by defendants C. M. Reeyes et al. from ,lJrcE1roy, J., at 
December Term, 1920, of MOORE. 

This suit is to enforce specific performance of an o ~ t i o l i  to convey 
land. The judgment on demurrer against the plaintiff by Judge Cooke 
at April Term, 1911, was reversed on appeal in this case, 156 N. C., 
353; on appeal from Judge Adams at September Term, 1914, the judg- 
ment was affirmed with modifications asked by the plaintiff, 170 N. C., 
102. New parties were ordered to be brought in pursuant to the ruling 
of the Supreme Court, and the order of Judge Webb  thereon was made, 
and amended pleadings were filed, and the judgment was again affirmed. 
On the present trial before Judge ~ U c E l r o y  the verdict of the jury finds, 
and the answer of the appealing defendants admits, that they became 
purchasers of the land in controversy (embraced in  the option to the 
plaintiff, specific performance of which was decreed, from the original 
defendant, T. W. Cole, and his wife) after the bringing of the action 
and after filing the original complaint. The verdict of the jury further 
determined the amount due to the various mortgagees and lienors of the 
original defendant, T.  W. Cole, and specific performance was decreed 
in faror of the plaintiff against all the nem defendants, protecting the 
rights of the parties according to the findings of the jury. From the 
iudgment thereon the defendants C. M. Reeves, K. R. Hoyle, Hugh 
Palmer, and R. P. Coble appealed. 

Geo. W .  .McNeill and U .  L. Spence for p la in t i f .  
K .  R. Hoyle and A. A. F. Seawell for defendants. 

CLARK, C. J. The defendants exdept for refusal to sul~mit the issues 
tendered by them. These issues are not set out in  the ,~ssignments of 
error, and therefore, upon the decisions of this Court, riight be disre- 
garded. We will say, howcrer, that the forin of the issues is a matter 
largely in the discretion of the court, and will be sustained if the issues 
submitted are sufficient to present all matters material to the contro- 
wrsy. Upon refcrcnce to the issues submitted by his Honor, twenty-five 
in number, we think that there was most ample opportunity to present 
crery contention of the defendant?, and that they were in fact fully 
presented on the trial. The second, fourth, and fifth exc*eptions are to 
refusal of nonsuit, and the sisth exception is a formal one to the judg- 
ment as signed. The only remaining assignment of error is the third, 
"To csclnsion of cridence offered to prove that the money tendered by 
the p l ~ h t i f f  to tlie original defendant, T. W. Colc, pursuant to the 
contract introtl~iccd in tlie eridcnce, ~vas  not the money clf the plaintiff 
but the money of another party." 
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The appellants alleged in their answer that the option, specific per- 
formance of which was decreed in  favor of the plaintiff, was void as to 
appellants for the reason that "There was a t  the date of the execution 
of the said contract, docketed and alive and unpaid in Moore County a 
judgment in  favor of Henry Williamson against T.  W. Cole, the origi- 
nal defendant, for $65," in  addition to the liens set up in the original 
complaint. 

A careful consideration of the record and the contention of the parties 
presents but two questions for decision by this Court: 

1. Did the existence of the docketed judgment of Henry Williamson 
for $65 at the time of the execution of option contract render i t  void 
as to the appellants? 

2. Are the appellants estopped by the proceedings in  this action 
against the original defendant, T. W. Cole, and the judgment rendered 
therein against him and the other defendants? 

The first question was decided in  favor of the plaintiff in Dalrymple 
v. Cole, 170 N.  C., 102, and is the law of this case, and the appellants 
who bought into this action after it was brought and after the filing 
of the original complaint are estopped thereby. The defendants rely 
upon Ha71 v. Dixon, 174 N .  C., 319, as having overruled that case, but 
in Hall v. Dixon i t  was' held otherwise. But even if i t  had done so i t  
could not have affected the appellants in this case, for the decision in 
170 S. C. is the law of this case and binding upon the appellants who 
came into the case after the complaint herein was filed. The appellants 
had constructive knowledge, at  least, of this action pending against 
T. W. Cole, and are held to have had understanding of the consequences 
of an adverse decree against Cole in that action. I t  was their duty to 
intervene in that action and defend their rights, and having failed to 
do so, they must abide by the decree against Cole. They bought into 
this controversy. They cannot, as Mr. Spence well says, "Take two 
bites at a cherry," quoting Penrson, C. J., in  Hamlin v. Tucker, 72 
N.  C., 503. They had one while Cole was defending the action, and 
now they are seeking another. 

I11 Badger v. Daniel, 77 N .  C., 253, in which the writer of this opinion 
was of counsel, and in which this was the sole point decided, Nr.  Justice 
Roclnzan says: "It is held on grounds of public policy that 'a purchase 
made of property in actual litigation, pendcnte Zite, for a valuable con- 
sideration, and without any express notice or implied in point of fact, 
affects the purchaser in the same manner as if he had such notice, and 
he ~vill  accordingly be bound by the decree of judgment in the suit,' " 
citing 1 Story Eq. Jur., see. 40.5. That case has been held authority 
in numerous citations thereto set out in the Anno. Ed., and the same 
principle has been stated also in Eaird .z'. B a i ~ d ,  62 N. C., 317; Daniel 
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v. Hodges, 87 N. C., 100 ;  Powell v. Dail ,  172 N .  C., 261, and in many 
other cases. The  matter is fully discussed by Mr. Justice? A l l e n  in the 
latter case. 111 CoZlinguvocl 2%. Brown, 106 N.  C., 367, i t  was held that  
"When an  action is brought in a county where the land IS situate it is 
not necessary to file a formal lis pendrns, the filing of the complaint, 
describing the property and stating the purpose of the action, being 
held sufficient." Adding that  "There is but one rule of /is pcndens i n  
North Carolina, and the filing of the complaint brings into operation 
all the provisions of the statute." Indeed, the proposition that  the  
appealing defendants are estopped by the former judgment in  an  action 
which had been brought and the complaint filed before t h ~ y  bought into 
the controrersy is elementary law. The  courts a rc  not called upon t o  
thrash orer old straw, and the defendants, har ing  had an  opportunity 
to defend in  this action prior to the judgment therein heretofore ren- 
dered, and not having done so, a re  estopped. "Not having spoken when 
they could have been heard, they should not speak now whtln they should 
keep silent." 

However, we are  not to be understood as calling in question the 
authority of X a y h o  7). Cotton,  69 N .  C'., 289, and the numerous cases 
since then in  approval thereof, which are  cited in  the annotations to 
that  case in  the Anno. Ed., and the many other cases since which have 
followed it, nor as questioning the accuracy of the two previous decisions 
in this case. Unless the homestead is "allotted and occupied" the con- 
reyance without the joinder of wife is  ral id cxcept as to the dower 
interest. Const., Art. X, see. 8 ;  C. S., 729. 

N O  error. 

COUNTY OF GUILFORD ET AL. ABD JEFFERSOK STANDARD LIFE 
ISSURANCE COhlPANY v. TV.  P. BYNUM ET AL. 

(Filed 27 April. 192l.) 

Judgments - Estoppel - Counties - Deeds and Convryimcrs - Public 
Squares-Adjoining Owners-Easements. 

Where the right of the county to sell its entire courthouse square free 
from any claim of easement by adjoining owners of land has been put 
in issue and decided in the county's favor, and the judgment affirmed 
on appeal, the decision is conclusive betwem the same parties; nor is 
the question affected by the fact that the contract of thcb county to sell 
in the former action reserved unsold a strip alongside of the property 
of the adjoining owners, arid the appeal in the present action is based 
upon a deed between the same parties to the same land for an additional 
consideration, without reserving such strip in the conveyance. 

APPEAL by defendants from Pin ley ,  J . ,  at  February Term, 1921, of 
GUILFORD. 
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The county of Guilford and the Jefferson Standard Life Insurance 
Company sue to clear a cloud from the title of the said company to the 
land purchased by it from its coplaintiff, the county of Guilford, said 
land being popularly known as "the old courthouse square.'' The 
insurance company alleges ownership of said land by virtue of the title 
heretofore construed in Guilford v. Porter, 170 N. C., 310; 8. c . ,  171 
N. C., 356; that it is the owner in fee simple of the tract of land in 
question and has the right to erect buildings completely covering the 
said tract of land; that the claims of the other parties constitute a 
cloud upon the title of the said insurance company, and asks to have 
them declared and adjudged to be invalid. The court below held that 
the insurance company held an absolute title in fee simple, unencum- 
bered by any easement or other claim, and the defendants appealed. 

Wilson & Frazier and Broolcs, Ilincs & Kelly for plaintiff. 
R. S T ' .  Harrison, R. C .  Strudwick, and S. L. Alderman, for defendants. 

CLARK, C. J. The sole question presented on this appeal is what is 
the force and effect of the judgment rendered between the same parties, 
171 N. C., 356. I n  that case these defendants claimed an easement in  
all of the locus in quo, the entire courthouse square, by reason of the 
fact that they owned offices whose doors opened upon the square. I n  
such former action the county had offered to convey the entire tract to 
the Jefferson Standard Life Insurance Company for the sum of 
$150,000, but in that offer they had excepted 18% feet of the property 
nest to the defendants' line, but alleged in the complaint that the county 
had the right to conyey the entire property in fee simple, '(unencum- 
bered by any rights of the defendants or either of them." The defend- 
ants in that action denied the right of the county to sell the property 
at  all, claiming an easement in the whole tract. 

I n  that former case the court held that this property was owned by 
the county of Guilford in fee simple, free from any right, title, or ease- 
ment whatever in the defendants or any o j  them. On this opinion 
going down the county offered to sell, and did sell and convey to the 
coplaintiff the entire property up to the boundary line of the defend- 
ants, "Free from any rights, title or easements" in the defendants or 
any of them-being the same defendants as in the present case--for the 
sum of $171,000. 

I n  the decision in the former action the defendants claimed an ease- 
ment in the property of the county on the ground that it was a public 
equare, and as their offices and buildings faced on that ground they 
had an easement therein that it should never be sold or conveyed by 
the county without a release by them. The county replied, denying the 
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said defendants had any interest whatever in said property, a i d  the 
decision below, affirmed by this Court, sustained the above right of the 
county to the property up to the defendants' line, subject to no easement 
or encumbrance in  their favor. 

This was the issue in the case, and that matter is res yudicafa in this 
appeal. 

The decision in Guil ford 1:. P o r t w ,  170 N.  C., 310, reaffirmed in 
same case, 171 N. C., 356, did not call in qut&on the familiar doctrine 
that when a tract is laid off into town lots, streets, and open squares the 
purchasers have a right to have abutting streets and squares kept open, 
nor did it question the ruling in Southport  2'. Sfanly ,  125 Y. C., 464, that 
towns and counties could not sell real estate devoted to gorernmental pur- 
poses without legislative authority, but here there was lmch authority. 
What that case held was that the location of public buildings gave no 
easement to the adjoinilig lot-owners that would confer on them an ease- 
ment to prohibit the county or town from changing the location of a 
public building. As was said in Guil ford P. Por fer ,  1'70 N. C., 314: 
"An easement arises from the contract of the party. Otherwise, when- 
ever a town, county, or the State shall purchase proper1 y for a public 
purpose i t  will become inalienable under penalty of paying the adjacent 
proprietors damages in caw the public interests shall require a sale 
of the property." The adjacent owners hare no more right to this 
than to prevent the r e m o ~ a l  of an adjoining store or residence that 
gives tone to the neighborhood. 

I t  is true in the offer to sell then before the court, the county had 
proposed to sell to the life insurance company, reserring to itself, but 
not to the defendants, an 181/!.-foot strip on the western side, but assert- 
ing its absolute right to the entire lot. The defendants asserted that 
they had an easement to have the entire square retained by the county. 
After the adjudication in favor of the county of its absc~lute ownership 
of the entire courthouse square. free from any encumbrance or ease- 
ment whatever on the part of the defendants, the county thereupon sold 
and conreycd, in accordance ~v i th  that decision, up lo its outward 
boundarv for the sum of $171.000. The first offer to sell to the insur- 
ance company reserved to the county 18$$ ft.et, but this was not a con- 
tract with the defendants and did not give them any rights. The con- 
troversy before the court put in question one single propxition, that is, 
the absolute title of the cou~lty to the entire square up to the defend- 
ants' boundary, free from any easement or encumbrance whateuer. That 
was decided in f a ~ o r  of the county and cannot now be reopened. I t  
was entirely a matter for the county and in no wise concerned the 
defenda~its that in  thc second offer to the Standard Life Insurmlce 
Company the county saw fit to sell  it^ cntirc~ holding 1111 to the defend- 
ants' line without any reservation. 
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The county, howerer, in its generosity, has reserved a n  alleyway of 
eight feet i n  the conveyance to the Jefferson Standard Life Insurance 
Company, giving an  outlet nearly as convenient to Nor th  E l m  Street. 
This, howerer, is a matter of grace. I t  was the defendants' misfortune 
that they had bought back lots, not facing on a street, and had assumed 
that  because the county had built a courthouse upon this square that  i t  
would remain there always. This constituted no easement in  the court- 
house square in f a ro r  of the defendants. The  judgment of the court 
below is  

,Iffirmed. 

FRANK H. MARSHAI,L, sr HIS KEST FRIESD, V. IN'I'ERSTATE 
TELEPHONE ASD TELEGRAPH COMPANY. 

(Filed 27 April. 1921.) 

1. Evidence-Witnesses-Opinion Upon the Facts. 
The esception to the general rule, which admits the opinion of a wit- 

ness upon the factu, has no application where the facts may be separately 
stated. and the testimony is the expression of the witnes\' opinion of the 
facts a t  issue for the jury to determine. 

2. S a n i c ~ A p p e a l  and Error-Dangerous Instrumentalities--Electricity- 
Elnployer and Emplogee. 

The 111aintiff was employed by a telephone company as a lineman, and 
there was euidence tending to show that the lines of n rower company, 
a tlifferent one. were strung upon the same line of poles, etc. ; that the 
liower company's lines a t  places werc negligently and dangerously close 
to those of the telephone company, with improper insulation, and that 
the plaintiE1s injury was caused by the high voltage of' electricity on 
t l ~ c  wires of the power company commuilicated to the wires of the tele- 
lhoiie company, in theriiselres harmless. while the intestate was engaged 
in the scope of his duties on his employer's wires: H e l d ,  the opinion of 
i i  witness that the place was not safe was improperly admitted. and 
constituted reversible error, the actioii being based on failure to l~roridc 
safe l~lace to work. 

HOKE, J., dissenting; CLARK, C. J., collcurring in the dissenting ~pinio l~ .  

&TEAL by defendants from i i l l e n ,  J., at  the September Term, 1920, 
of DXRHALI. 

This is a n  action brought by the plaintiff, il minor, thrl1ugh his next 
friend, to rccovcr damages for the loss of his a rm and other injnries, 
rcsnlting from the alleged negligence of the two defendants. 

Tllc plaintiff offcrrd eridcnce tending to prove the following facts:  
Thc plaintiff was nineteen years of age a t  the time of his injury in 

Octobcr, 1019. H e  n a s  emplogecl by the defendant, Inberstate Tele- 
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phone and Telegraph Company, in 1918 as general utility boy or 
apprentice lineman, at  $2 per day, and had been climbing poles some 
four to six months prior to the injury, and was then getting $3 per day. 
H e  had been working for the defendant telephone company about 
fourteen months. 

On 21 October, 1919, L. D. Darnell, four colored laborers, and plain- 
tiff composed the crew of the defendant telephone company that was 
sent to Vickers Avenue, in the city of Durham, N. C., to string two 
new telephone wires down said avenue southwardly from Chapel Hill 
Street and along the west side of Vickers Avenue. Both of the defend- 
ants had poles and wires along the west side of said avenue, and at  some 
 laces the wires were attached to the same Doles and at  others to seDa- 
rate poles. The poles of the telephone company were taller than the 
traction company poles, and the phone wires were above the power 
wires of the defendant traction company. About three or four poles 
southward from Chapel Hill Street, and in  a line with said poles and 
wires, there was a sycamore tree as tall or taller than the highest poles 
and wires, with a large number of outspreading branches, through 
which the wires of both the defendants run and mix together through 
the branches of said tree, and in some instances are from four to six 
inches aDart. The insulation was worn off of the electric Dower wires, 
which carry a voltage of 2,300, in several places in and near the syca- 
more tree. The distance between the cross-arms of the two companies 
are not uniform, but run from fourteen inches to two feet apart. St 
one place near where the plaintiff was injured the power or primary 
wires of the traction company are separated from the telephone com- 
pany's wires only by the thickness of a piece of plank or board. The 
defendant traction company had two 2,300 voltage primary or power 
wires and one arc circuit, and the telephone company from forty to 
sixty wires running along this line. The telephone wires carry no 
voltage or electricity, and within themselves are not dangerous to handle. 

When the crew arrived at  Vickers Avenue for the purpose of stringing 
phone wires, plaintiff would climb one pole and Darnell the other, and 
the colored laborers would throw up the tie-ropes and play off the wire. 
When plaintiff had gone up the fifth pole, to which pole the wires of 
both companies are attached, and had passed the cross-arm carrying 
the wires of the traction company, and had dead-ended one of the new 
wires he was stringing, and with his spikes fastened in the pole, and 
with one hand holding iron brace, he had leaned back a little and was 
waiting for the tie-rope, with the other vire,  to be thrown to him, when 
he was caught with an electric current, severely burning his hand and 
shoulder, and remained there until he mas burned into unconsciousness, 
from thirty to forty minutes, and until the fire department came and 
took him down. 
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There was evidence on the part of the defendants in contradiction of 
much of the evidence of the plaintiff. 

A witness for the plaintiff, who had examined the place of the injury, 
was asked the following question: 

"State whether or not the conditions as you found them over there 
of these wires were in a safe condition." To which quesbion the defend- 
ants objected. Objection overruled, and defendants excepted. 

The witness answered that they were not safe. 
There were other exceptions taken by defendants nDt necessary to 

be stated. 
There was a verdict and judgment for the plaintiff, and defendants 

appealed. 

Brawley & Gantt for plaintiff. 
Brgant & Brogden and Ti7. L. Foushee for defendant. 
Fuller, Reade & Fuller for telephone company. 

-ILLEN, J. The general rule is that the opinion of a witness is not 
competent evidence; he must state facts, and let the jury form the 
opinion. Horton v. Green, 64 N.  C., 66. 

There is, however, a well-recognized exception to the rule, and "It 
includes the evidence of 'common observers testifying the results of their 
observations made at the time in regard to common appearances, facts 
and conditions which cannot be reproduced and made palpable to a 
jury." Brit t  E .  R. R., 148 N. C., 41. 

This is sometimes spoken of as the "shorthand statement of a fact" 
or as the statement of a "composite or compound fact," 3everal circum- 
stances combining to make another fact, and the tendency of the courts 
is to enlarge and not restrict this class of evidence (Lumbw Co. u. R. R., 
151 X. C., 221), because frequently its exclusion would prevent the 
proper de~elopment of the cause of action or defense and injurious effedt, 
if the statement of the witness is not true, may be obviated by cross- 
examination and the intelligence of the jury. 

We have permitted witnesses to testify that a pole on which wires 
were strung could have been placed differently and a source of danger 
eliminated ( H o m e  zT .  Power Co., 144 Tu'. C., 378);  tEat two chains 
wonld be safer than one, a fact which, i t  would seem, would be self- 
evident (Br i t t  2). R. R., 148 N.  C., 41) ; that a car, used in manufac- 
tnring iron, was defectirely made (,411~y v. Pipe Co., 15'3 Tu'. C., 328) ; 
that a roltage of 110 was not dangerous ( ~ ~ ~ m d s  c. Dunn, 163 N. C., 
110), and there are other instances, but the exception has as its founda- 
tion, necessity arising from the difficulty, and jrequentlv the impossi- 
bility of so placing a number of complicated facts before a jury that 
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the proper deduction may be drawn from them, when a single state- 
ment, conreying the impression on the mind of the witness of all the 
facts, the combination considered together constituting a fact, could be 
easily understood, and the exception is subject to the limitation that 
the opinion or inference of the witness must not be on the exact issue 
to be determined by the jury. 

As said in McKelvy on Evidence, p. 176: "It is a method of placing 
before the jury, in  a general and broad way, a group of facts which, in  
detail, would be difficult of description, but which, as a whole, make up 
a certain conception, grasped a t  once by the mind. 

"The admissibility of such eridence does not extend to cases where 
i t  would not prove helpful to the jury, nor where its application would 
carry the witness into an expression of real opinion upon matters which 
i t  is the jury's province to decide." 

This rule, excluding the opinion of a witness on the point in issue, 
has been approved in Sumrnerlin a. R. R., 133 N. C., 550; L y n c h  v. 
Nfg. Co., 167 N. C., 99, and in other cases. 

Applying these principles, it was error to permit the witness to 
express the opinion that the place where the plaintiff was working was 
not safe. 

The facts were few and easily understood-two sets of 'wires on one 
pole, the voltage of the wires, their proximity, whether without insula- 
tion or not, the fact that they passed through a sycamore tree with 
swaying limbs, the injury to the plaintiff-and the jury ought to have 
been permitted to draw the inferences from the evidence instead of the 
witness. 

I t  was also an expression of opinion on the most important issue 
raised by the pleadings, i t  being alleged in the complaint, and denied 
in the answer, that the defendants failed to furnish the plaintiff a safe 
place to work. 

I n  view of the pleadings the witness might as well have been per- 
mitted to say that in his opinion the defendants were negligent as to 
sag that the place where the plaintiff was working was not safe. 

I n  Marks v. Cot ton  ~Vills, 135 N. C., 289, the Court, while discussing 
the admissibility of an opinion expressed by a witness, uses language 
very pertinent here. The Court says: "The witness, in our judgment, 
was permitted to invade the province of the court and the jury in thus 
testifying. A witness should state facts, the jury should find the facts, 
and the court should declare and explain the law. The functions of the 
three within their several spheres are clearly defined, and should always 
be kept separate and distinct, Whether the speeder was so constructed 
as that its operation was safe to the defendant's employees mas the 
very question upon which the parties were at issue and which the jury 
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were impaneled to decide. The witness' opinion upon that question 
was incompetent, and the plaintiff's objection to i t  sl ould haye been 
sustained." 

The case of Hoyle v. IIickory, 167 N. C., 619, does not decide that a 
witness may say that certain conduct was negligent, but that the opinion 
of experts, as to whether streets were properly graded, were not con- 
clusive on the jury. 

There must be a 
New trial. 

HOKE, J., dissenting: I am unable to concur in the decision awarding 
a new trial on the ground stated in the opinion. There are facts in  
evidence tending to show that on 2 1  October, 1919, the defendants, the 
telephone and telegraph company and the traction comoany, had their 
poles and wires along Vickers Alrcnue, in the city of I h r h a m ,  and a t  
places and at the point of the occurrence these wires were strung upon 
the same poles; that the telephone company's wires were in themselves 
harmless, but the wires of the traction company, two primary wires, 
each carried 2,300 voltagc, and that while i t  was at  times permitted to 
place such wires on same poles there were recognized rules for the 
placing of thk wires, established by municipal regulations, as necessary 
to the safety of employees and others engaged in working with or about 
the same which had been tvisted; that at the time of the occurrence 
plaintiff, employed as linen~ail by the telephone companv, x-as engaged 
with others in stringing some additional wires, and as he ascended one 
of the poles for the purpose hc mas caught by a current of electricity 
transmitted from the traction wires and held helpless for some thirtg- 
fire or forty minutes, and had his arm burned off, or so (;everely burned 
that amputation became necessary, and received other severe burns 
which caused him great suffering and seriously impaired his health and 
strength, etc. For this injury, caused hp the alleged negligence of both 
defendants, after an a r d u o ~ ~ s  trial involring expenditurt of much time 
and strength, and i~icurriiig of much costs and expens(., plaintiff has 
been awarded compensatory damages hy the jury, and all this is to be 
entirely done away with because, as stated, a witncss was allowed to say, 
orcr defendant's objcction. that at the time itl~d placc of thc injnry the 
wires of the two companies were not in a safe condition. and this on 
the ground chi~fly that the witness vas  thereby giving an opinion as 
to a principal question iiirolwtl ill the issue. 

The witness who was a l l o ~ r d  to make tliis statcmri t n-as Chester 
Whitaker, the city electrician, and had been for more t11:in sewn years. 
H e  was on the ground about thirty iniuutcs afrer the ocmrrrence, when 
there was no suggestion of any change, and he spoke from personal 
obserratio~i of the factc and conditions to n-hich he testified: that he 
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had formerly been employed by the traction company for eight years 
and by the Carolina Light and Power Company for two years, and had 
had twelve or fourteen years experience in this line of work. And in  
further bearing on the correctness of his Honor's ruling in this matter, 
it appears from the record, and without substantial dispute, that forty 
or fifty feet west of the pole on which plaintiff received his injuries 
the wires of both companies ran through a sycamore tree, and there 
the insulation of the primary wires of the traction company had worn 
off for two or three inches, and that the swaying boughs of the tree 
afforded a not improbable means of connection between this exposed 
wire carrying, as stated, a 2,300 voltage and the telephone wires of the 
other defendant. And that sixty to eighty feet east of the place of 
injury the wires of the telephone company were carried over a small 
piece of plank laid on the top of the glass knobs or insulators of a 
cross-arm of a traction company pole, and affording a separation be- 
tween these wires and the high voltage wires of the traction company 
of not more than six inches. -- ~ 

From t>his, a statement of the facts chiefly relevant to the question 
presented, and considered in connection with the fact, also admitted, 
that plaintiff, in performing his duty as lineman for the telephone com- 
pany, had been caught by a strong current of electricity and held for 
thirty-five or forty minutes and till his arm was practically burned off 
and other serious injuries inflicted, the testimony objected to should not 
be held for reversible error for the reason that i t  was entirely harmless. 
The danger of the conditions presented would seem to stand revealed. 

The wholesome principle that a new trial should not be granted for 
slight errors which could have worked no substantial prejudice to appel- 
lant's cause has been again and again approved in our decisions, and 
has nowhere been stated more clearly than in a recent case of Brewer v. 
Ring, efc., 177 N. C., 476-484, where Associate Justice Walker,  in deliv- 
ering the opinion, said: '(Courts do not lightly grant reversals or set 
aside verdicts on grounds which show the alleged error to be harmless 
or where the appellant could have sustained no injury from it. There 
should be at l i s t  something like ~rac t ica l  treatment of a motion to u 

reverse, and it should not be granted except to serve the ends of sub- 
stantial justice, citing Hilliard on Kew Trials (2d Ed.) ,  sees. 1-7." 

Thp same position m-as stated with approral and applied in a subse- 
quent decision, Fo~re7l 2,. R. R., 178 N. C., 243, mhere, in reference to 
some trivial error suggested in the course of the trial, the Court said: 
"So jury could have been misled or failed to apprehend fully the sig- 
nificance of the issue and the evidence relevant to its proper determina- 
tion, and assuredly there is no case presented for re~ersible error. This 
cause, requiring mnch time and work, has been fully and carefully tried 
with the assistance of competent, alert, and diligent counsel on both 
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sides. The determinative issues have been fairly decided, and the results 
of the hearing should not be disturbed unless it is reasonably made to  
appear that the appellant's defense has bl3en prejudiced in some way 
by substantial error." And 8. 1 % .  Stawil l ,  178 X. C., 683, and Grifin, v. 
R. R., 138 X. C., 55;  West I ! .  Grocery Co., 138 3. C. 166, and many 
other well-considered decisions with us arr. to like effwt. And if the 
statement of the witness is to be takeu as having significance i t  is to 
my mind clearly competent, and in no event should it be excluded on 
the ground advanced in the decision of the Court ('That it is an opinion 
on a fact directly inrolved in the issue." This position that opinion 
evidence otherwise competent must be excluded for the reason suggested 
has to my mind been rery much orertvorked in some of the decisions 
in the American courts. and with the result that both courts and juries 
hare been deprived of much proper and helpful evidence in the  trial 
of causes before them. As apnlied in  these cases. the dlxtrine has been * A 

criticized by intelligent nriters on the law of evidence, and disapproved 
in the more recent and better considered decisions on the subject. 3d 
Wigmire on Evidence, sccs. 1919-1820. And, accordingly, in my judg- 
ment it is now the approved principle that on relevant facts properly 
established. and on "~uestions of science and skill, ooinions mav be 
received from persons specially instructed by study and experience in 
the particular ar t  or mystery to which the investigation relates." And 
on pertinent facts coming under their personal observation, witnesses 
who are not in  strictness scientific experts may give an opinion relerant 
to the issue when they are shown to be qualified by training and experi- 
ence to so aid the jury in coming to a correct conclusion. Caton v. 
Toler ,  160 N.  C., 104; Tire Po. c. Whitehursf ,  148 X. C., 446; Hardy  
I * .  Xerrill, 56 N.  H., 227-241; McKelvey on Evidence, pp. 230-231; 1st 
Elliott, see. 675. I n  many cases the opinion or estimate or mentaI 
inference of such a witness, based upon such facts, is the only way that 
the evidence can be properly presented, and in such instances, when 
otherwise competent, i t  should not be excluded merely because it may 
be on a fact directly involved in the issue. And our more recent d& 
cisions are in  full approval and illustration of the principle as stated. 
Thus, in  Briff v .  R. R., 148 N. C., 37, question of negligence by an 
employer in not supplying chains of sufficient strength to pull heavy 
logs into a car, a witness, taking part and having personal knowledge 
and obserxyation of conditions. was allowed to state "That a double 
chain would have been safer than the single one the employees were 
11sing." 

I n  HUT 1 % .  Reflector  Po.. 173 N. C,, 97, suit by emp10,w.e for negligent 
injury in supplying a defectire printing pwss, and witness, "plaintiff, 
mas allowed to state that the press TT-as out of date, old, and worn." 
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I n  Renn, v. R. R., 170 X. C., 128-141, action for negligence in afford- 
ing improper place for employee to do his work byvhich he stepped 
on the ice and was severely injured. On the question of contributory 
negligence witness mas asked, "Did you cause your own fall in  any 
map?" Answer: "No, I did not. I was just as careful walking as I 
could be." I n  disallowing defendant's exception, Associate Justice Allen 
in his opinion said: "Phifrr 2).  R. R., 122, N. C., 940, is authority for 
the position that the latter part of the answer is objectionable as an 
expression of opinion, but the later cases and the trend of authority 
elsewhere are that it is competent as a statement of a fact. Taylor v. 
 security Co., 145 IT. C., 385; Britt v. R. R., 148 IT. C., 40; 8. v. Leak, 
156 K. C., 647; 3 Wig. Ev., sec. 1938; McKelvey Ev., p. 220, and 
quoted with approval from Professor Wigmore, Vol. 111, see. 1949, as 
follows : 'This topic is one of the few upon which there has nerer existed 
in the English precedents any foundation for doubt. The subject of 
the testimony in question is manifold; sometimes i t  is whether proper 
care was taken, sometimes whether action was reasonable, sometimes 
whether sufficient skill was shown, sometimes whether a place or a 
machine was safe; but all the forms seem reducible to a general one, 
namely, whether a certain standard of conduct was observed. Looking: " ,  ., 
first at the orthodox practice in England, it is clear there is not and - 
never has been any real question as to the propriety of such testimony. 
The morbid and doctrinaire theory of cautiousness, which is the founda- 
tion of the American rulings, has never been known at the English 
bar.' H e  speaks of the rule of the exclusion as a 'modern excrescence 
on the common law7 and concludes that such e~idence is competent." . 

I n  the present instance the witness was an experienced electrician 
who spoke from personal observation of the relevant conditions pre- 
sented. He  saw that plaintiff, in climbing the pole, had to pass the 
traction wires of one of the defendants and attach the tele~hone wires 
to the poles, doing his work just above the traction mires. H e  saw 
that these traction wires, carrying a heavy voltage, were exposed just 
below the pole where they ran through a sycamore tree, and affording 
conditions that rendered contact between two sets of wires highly prob- 
able. H e  saw conditions that threatened immediately on the other side 
of the pole where plaintiff was working and receired his injury, and 
with these facts in his possession it was strictly within line of correct 
principles and directly in accord with our decided cases that this witness 
was allowed to testify that the conditions presented and personally 
observed bp him were not safe. I n  my opinion, as stated, the testimony 
was clearly competent, and if otherv-ise, it should be disregarded as not 
amounting to reversible error. 

CLARK, C. J., concurs with HOKE, J. 
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(Filed 27 April. 1921.) 

1. Carriers of Freight  - Railroads - Commcl~cc-Co~ltmlts-Rcct,il)ts- 
Stipulations-Written Demand-Bederal Statute. 

The usual stipulations in the bill of lading or contrnct of carriage, 
requiring written notice to the common carrier for damages as  a condition 
precedent, and upheld a s  conditions on the r i ~ h t  of recovery, and not 
exemptions from liability for its negligent acts or torts, are  changed as  
they affect interstate commerce by the Cunimins' Amendment to the 
Interstate Commerce Act. 

2. Same-Cummins'  Amendment-ReasonaI~le Time. 
Under the Cum~nins' Amendment to the Interstate Commerce Act. a 

written demand upon the common carrier for damage caused by i ts  
failure to deliver an interstate shipment, is to he made within n reason- 
able time from the date of shipment, which depends upon the facts and 
circumstances of each particular case. 

3. Same-War-Evidence. 
I n  order to  show that  a written demand for damages had been made 

within a reasonable time on a common carrier failing to make delivery 
of an interstate shipment, i t  is competent for the plaintiy in the action 
to show that  all shipments were then delayed owing to a state of war  
and the Government's control and pressing need of the cxrrier's service, 
and also an epidemic which then affected transportation. 

APPEAL by  plaintiff f r o m  Ray, J., a t  the  Norember Term,  1920, of 
DAVIDSON. 

T h i s  is  a n  action c o n ~ n m l c c d  before a justice of t h e  peace to  recover 
t h e  value of cer tain shoes shipped by  express f r o m  Brockton, Mass., t o  
Thornasville, N. C., to  the  plaintiffs. 

T h e  shoes were nere r  delivered, and  i n  t h e  express receipt executed 
by the  defendant  there was t h e  following s t ipulat ion:  

i ib i. Except  where t h e  loss, damage, o r  i n j u r y  complained of is  d u e  

to  dclay or  damage  while being loaded o r  unloaded, or  damaged i n  
t ransi t  by  carelessness o r  negligence, as  a condition pr lxedent  to  re- 
covery, claims mus t  be made  i n  wr i t ing  to  t h e  originating o r  delivering 
cnrr icr  within f o u r  months a f te r  del i rery of t h e  p roper ty  or,  i n  case 
of fa i lu re  to  make  d e l i v r y ,  then wi th in  f o u r  months a f te r  a reasonable 
t imc f o r  delivery h a s  ~ l a p s e d ;  and  sui ts  f o r  loss, damage or  delay shal l  
be ins t i t~ i ted  only within two years  a n d  one d a y  a f te r  delivery of t h e  
property, or. i n  case of fa i lu re  t o  make  de l iwry ,  then within two years  
and  one d a y  a f te r  a reasonable t ime f o r  delivery h a s  elapsed." 

T h e  plaintiffs filed their  c laim against  t h e  defendant  five months a n d  
f o u r  tlnys nftcr t h e  s h i p n ~ e n t  was cielil-ered a t  Erockton,  Mass., to t h e  
defrndant .  
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The plaintiffs offered certain evidence on the question of what was 
a reasonable time for delil-ery which will be set out in the opinion. 

His  Honor reserved the question as to the effect of the stipulation 
in  the receipt and submitted an issue to the jury, and the jury returned 
the following verdict : 

"In what amount, if anything, is the defendant indebted to the plain- 
tiff? Answer : $103.75." 

His Honor then held that the plaintiffs lvere not entitled to recover 
upon the ground that thirty-four days having elapsed after four months 
from the time of delivery to the defendant at Brockton that this was 
not within a reasonable time for delivery as provided in the receipt, 
and the plaintiffs excepted. 

Judgment was entered in favor of the defendant, and the plaintiffs 
appealed. 

H .  R. K y s e r  for plaint i f fs .  
Robt .  C .  A41ston and Walser  R. Walser  for de fendant .  

-ALLEX, J. I t  is usual to insert in contracts of shipment stipulations 
that written notice of a claim for damages shall be given within a desig- 
nated time, and these stipulations, if reasonable, are generally sustained 
in the State and Federal courts, and upon the ground that they are 
conditione on the right of recox7ery and not exemptions from liability. 
Culbreth I - .  R. R., 169 K. C., 7 2 5 ;  R. R. v. Bl i sh  X i l l i n g  Co., 241 U. S., 
3 90; 10 C. J., 326 et seq. 

"Thc pnl-pose of requiring such notice to be given is to enable the 
carrier, while the occurrence is recent, to inform itself of the actual 
facts occasioning the loss or injury, that it may protect itself against 
claims vhich might be made on it after such lapse of time as to make 
it difficult, if not impossible, to ascertain the truth." 10 C. J.: 328. 

There have been, howerer, important changes in the form of these 
~ r o ~ i s i o n s  as related to interstate shipments, such as the one before us, 
brought about by the prorisos to the Cummins' Amendment to the Inter- 
state Commerce Act, which are as follows: 

"Provided further, that it shall be unlawful for any such common 
carrier to proride by rule, contract, regl~lation, or otherwise a shorter 
period for g i ~ i n g  notice of claims than ninety days and for the filing 
of claims for a shorter period than four months, and for the institution 
of suits than two years: Procided,  holceuer, that if the loss, damage, or 
injury complained of was due to delay or damage while being loaded 
or unloaded, or damaged in transit by carelessness or negligence, then 
no notice of c la in~ nor filing ef claim shall be required as a condition 
precedent to recovery." 
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Thc Cummins' Amendment, approved 4 hlarch, 1915, is reproduced 
in Xann 1.. Transporfation Co., 176 N. C., 107. 

I t  is evident that the express receipt relied on by the defendant was 
intended to conform to the last proviso, and that i t  contains its sub- 
stance, which was intended to reliere from the necessity of filing any 
claim if the loss or damage is caused by carelessness or negligence due 
to delay, or while loading or uilloading or in transit. Hailey v. Oregon 
Short Line, 253 F., 569. 

But the contract of the defendant goes beyond the Cummins' Act 
by proriding that clainls must be made in writing "in case of failure 
to make delirery within four months after a reasonable time for delivery 
has elapsed," a clause inserted because it is "very generally held that 
stipulations of the character under consideration have no application 
where the goods are never delivered." 10 C. J., 335. 

The case of the plaintiffs must then depend on whcxther they pre- 
sented their claim "within four months after a reasonable time for 
deli~yery had elapsed," as they hare brought their actilm in  contract, 
without allegation or proof of negligmce, and are not in position to 
demand the benefit of the exceptions in the contract, bwause to do so 
would show an action in  tort, which would oust the jurisdiction of 
the justice, the amount inrolved being more than $50. 

What is a reasonable time for delirery depends on the distance to 
be traveled, the situation of the parties, the character of the goods, and 
all the surrounding circumstances, and it is "Generally a niised ques- 
tion of law and fact, not only where the evidence is c,onflicting, but 
eren in some cases where the facts are not disputed; and the matter 
shonld be decided by the jury upon proper instructions on the particular 
circumstances of each case. . . . The time, however, may be so 
short or so long that the conrt will declare it to be reasonable or unrea- 
sonable as a matter of la\!-. Whether the question of reasonable time 
is one of fact or lam must, 'from the rery nature of I hings,' depend 
upon the circumstances of each particular case, as busiiless affairs are 
so kalridoqcopic in their nature that it is scldom, if ever. that any two 
transactions arc csactly alikc." Clmrs 1%.  Lee. 140 K. C , 554. 

One of the principal induccmclltr to ship by express is quickness of 
transportation, and under ordinary conditions we would hold as matter 
of law that a delay of thirty-four days in the delivery of a shipment 
from Rrockton, hlwss.. to Tho~nasrille, N. P., would bt unreasonable, 
hnt this shipment was made in time of va r ,  when the Gwernment had 
charge of and was operating railroads arid cxpress con~panies. and 
when erery poww and resource of the country was devoied to one end, 
the sncctssful prosccntiou of the nxr ,  ~ i t h  conscquent preferences giren 
to one class of husiuess and frequent embargoes on others; and the 
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plaintiffs offered to prove "that at  this time all shipments were delayed 
by reason of war conditions; that i t  mas common for shipments to be 
delayed at this time by reason of the conditions arising by reason of 
war existing between the United States and Germany, and that thirty- 
four days was not an unreasonable time to wait for the delivery of this 
shipment in  view of these facts, circumstances, and conditions." Also, 
"that there was an epidemic of influenza in the United States at the 
time of this shipment; the defendant company had many employees 
out by reason thereof, and shipments were being delayed by reason 
thereof." 

This eridence was excluded by the court, when i t  ought to have been 
received, as having an important bearing on the question whether notice 
of claim was filed by the plaintiffs within four months after a reason- 
able time for delivery had elapsed. 

The objection that the plaintiffs did not offer to show that other 
shipments were made under similar conditions is met by the statement 
that the plaintiffs proposed to prove by the witness then being examined 
that this condition applied to all shipments, and that thirty-four days 
was not an unreasonable time to wait for the delivery of this shipment. 

I f  the witness knows the facts and will so testify, the evidence ought 
to be submitted to the jury under proper instructions. 

New trial. 

IN RE WILL OF J. VESTAL JOHNSON. 

(Filed 27 April, 1921.) 

Wills-Holograph Wills-Unmailed Letters-Intent to Make a Will. 
A letter written and signed by the supposed testator must, to con- 

stitute his last will and testament, show that it was his intention that 
the paper itself should operate as a disposition of his property, to take 
effect after his death; and when the letter propounded is found stamped 
and addressed in the pocket of the deceased after his death, etc., and 
refers to a conversation with the addressee as to the making of his will, 
saying he wanted the addressee to write it and the deceased would pay 
for i t ;  and after saying how the estate was to be disposed of, that the 
writer would "be up town as soon as he got able," expresses merely an 
anticipated testamentary intent, and as a matter of law is not operative 
as a valid will. 

APPEAL by propounders from Ray, J., at November Term, 1921, of 
GUILFORD. 

This is a proceeding for the production and probate of a certain 
paper-writing as the will of J. ,Vestal Johnson. 
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,It the hearing his Honor found the following fac s, to which all 
parties agreed : 

" 3 .  That J. Vestal Johnson died in the county of Guilford, State of 
S o r t h  Carolina, after an illness of one week, on June. 17, 1918, pos- 
sessed of real and personal property. 

"2. At the time of his death, and some time prior thereto, he had 
been renting part of his dwelling to the husband of Mrs. Bettie Brinttle, 
and the Brinttle family was living in said dwelling-house, the deceased 
resrrving a room for his own occupation. 

"3. That some few days after his death Mrs. Bettie Brinttle, while 
engaged in cleaning up the room formerly occupied t,y the deceased, 
found a pasteboard box such as is usually used by clothing merchants in 
which to deliver clothes when sold to customers. That this pasteboard 
box was in his room, and he usually kept his suits of clothes therein 
and same mas usually kept in his trunk, and he kept his valuable papers 
in his trunk. That the said Mrs. Brinttle took his clothes out to air, 
and from the pocket of one of his coats which he had been wearing there 
fell a stamped enrelope sealed and addressed to 'Mr. Joe Sechrest, High 
Point, K. C.' 

"4. That said envelope with its contents was sent by Mrs. Brinttle 
to the said Sechrest and opened by the said Sechrest and fouud by him 
to contain a letter as follows: 

HIGH POIXT, N. C., 10 June, 1918. 
DEAR JOE:-You knew that we was talking about my will. I want 

you to write my will for me, and also I want you to bury me in a steel- 
gray casket and a steel-gray case, which can be locked so water can't 
get to me, and want you to put nice tombs to my grave. You pay $200 
for the tombs. And I want to give little Juanita Franklin $100 and 
little Pauline Lambeth $100; and I want to give Mrs. Brinttle my 
home house and lot, and the rest of my property to be equally divided 
anlong my people. Joe, you please do this favor for me, and I mill 
pay you what you charge for your trouble. I will be up town as soon 
as I get able. I don't feel good today. I will close. Joe, you copy this 
with ink for me. As ever, 

Your friend, J. VESTAL JOHNSON. 

" 5 .  That said paper-writing was not delivered by the decedent to the 
said Sechrest, to whom it was directed, nor delivered by him to any 
one, but that it was kept by him from its date, to wit, 10 June, 1918, 
until his death on 17 June, 1918, and was not out of his possession, 
although i t  was sealed and stamped." 

All of said paper was in the handwriting of the said Johnson. 
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His  Honor held that said paper was not a will and entered judgment 
accordingly, and the propounders excepted and appealed. 

E. D. S f e e l e  and R i n g ,  S a p p  c6 R i n g  for respondents.  
L. R. Tl'illianzs and C. C.  Bcrrnhardt for propounder .  

ALLEX, J. SO particular form is required for the disposition of prop- 
erty by d l ,  and in the application of this principle i t  has been held 
frequently that letters were ralid as wills when properly executed. I n  
re  Led ford ,  176 S. C., 612. 

I t  must, howerer, appear that the paper-writing offered for probate, 
whateyer its form, was written a n i m o  testendi,  by which is meant, not 
that the maker intended thereafter to make a mill on the terms of the 
paper, but that it was his intention that the paper itself should operate 
as a disposition of his property, to take effect after his death. 

I n  the B e n n e t t  case, 180 N. C., 5, the court refused probate of a letter 
offered as a will because it did not appear that i t  was the intention then 
to make a will, and among other things says: ''A will may take the 
form of an assignment, or of a deed, or of a power of attorney, or of a 
letter, or of a promissory note, or of a deed, or order, etc., say the authori- 
ties. I t  may assume the form of any instrument or be absolutely in- 
formal. This principle is well settled and numerous examples of such 
wills are to be found in the lam books and decisions of the courts here 
and abroad. Gardner on Wills (1st Ed.), pp. 36 to 43. And the courts 
have gone yery far to support such documents as valid wills, but at  the 
same time they have required sufficient certainty and assurance as to 
the intention to presently, or at  the time the particular document comes 
into existence, make a will, and as to that paper being the very will he 
intended to make. Gardner, at  p. 40, says: 'So a letter written by a 
testator to a friend, authorizing him to take charge and dispose of the 
testator's property, and to sell and convey the same as his executor, 
properly attested, sufficiently evidences the testator's intention to dis- 
pose of his property, and may be probated as a will. But a letter, like 
any other instrument, to take effect as a will, must be executed in com- 
pliance with the requirements of a statute, and must express a genuine 
and n o t  mere ly  an ant ic ipated t e s tamen tary  intent.'" And again: "In 
the case of In  r e  E s t a t e  of C .  B. R ichardson  (appeal of Nina R. 
Hardee), 94 Calif., 63, the Court held that a letter, which merely ex- 
pressed a desire that his sister and her children get everything he owned, 
but containing words indicating that they should take it by a forma1 
will, or by one he would make, was not testamentary in  character, but 
only the expression of a desire, it clearly not being the intention that 
the letter should be so construed as to become his last will." 
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Following these precedents i t  must be held that  the paper-writing 
offered for probate is not the will of J. Vestal Johnson, because it shows 
on its face that  it mas not tltc intentiorl of the deceased that  the paper 
should operate as a will but merely that  he had in  contemplation t h e  
preparation of a will by which final disposition of his property should 
be made. 

H e  says, "I want you to write my  will for me," inl icating a clear 
purpose to have a will prepared, and that  he was simply outlining the 
contents of a will. 

,Igain, "I want you to giw," etc., which is simply an instruction for 
the preparation of a will. "I will pay you what you charge for your 
trouble," which was for the preparation of the will. 

There is nothing in  the paper to show a present purpose that  i t  should 
be the final disposition of his property to take effect after his death;  
and, 011 the contrary, the whole letter gives indication t h i t  he  was giving 
instructions for  the preparation of a will, and the fact that he  retained 
the paper instead of mailing i t  furnishes evidence that  lie had not fully 
determined what he  would do with his property. 

The  refusal to submit an issue as to the intention of the deceased 
was not erroneous, as this intent must be gathered from the lettcr and 
the surrounding circumstances, and a finding of the jury contrary to 
the language used in the letter could not be sustained. 

Affirmed. 

BOARD OF TRUSTEES OF THE FAIRRIONT GRA1)ED SCHOOL 
DISTRICT v. MUTUAL LOAK AND TRUST COWCPAKY. 

(Piled 4 May, 1921.) 

1. Constitutional Law - Amendments - Statutes-Public-Local Laws- 
School Districts. 

A statute which lays off or defines by boundary a certain territory as 
a graded school district within a county, and provides for an issue of 
bonds upon the approval of the voters therein, for the necessary buildings 
and maintenance, comes within the recent amendment to our Constitution 
forbidding the general assembly from enacting any local or special acts 
to establish or change the lines of school districts making them void, 
and requiring legislation of this character by general  roois is ions of lam. 
Constitution, Art. 11, sec. 29. 

2. Sam-Taxation-Bond Issues-Municipalities. 
The principle that, under the recent amendments to our Constitution, 

the Legislature may authorize counties and cities, etca., to issue bonds 
to provide necessary revenue for their ])roper goverrimental purposes, 
refers only to such as  come under the amendments to Art. VIII, secs. 
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1, 2. 3, 4 of our Constitution, or such as have a valid existence, and not 
to school districts sought to be established under an act prohibited by 
our present Constitution, Art. 11, sec. 29. 

3. S a m e A c t s  Dependent on Unconstitutional Statutes. 
TT7here the establishing of a school district is under an act prohibited 

by Art. 11, sec. 29, of our present Constitution, as a local or special act, 
the issuance of bonds permitted by the same or similar statute for the 
revenue necessarily required for the purposes of the invalid act, is depen- 
dent upon that act, and falls with it as an unconstitutional measure. 

APPEAL by defendant from Daniel, J., heard on case agreed at March 
Term, 1921, of ROBESON. 

This action is to recover purchase price of one hundred thousand dol- 
lars ($100,000) bonds of Fairmont Graded School District, issued pur- 
suant to ch. 43, Private Acts of Special Session 1920. Defendant agreed 
to take said bonds at a definite and satisfactory price, provided same are 
I-alid, and resisted compliance on the ground that the act is unconstitu- 
tional and the proposed bond issue will not constitute a valid obligation 
of said district. There was judgment for plaintiff, and defendant 
excepted and appealed. 

XcIntyre,  Lawrence CE Procter for plaintiff. 
Johnson $ Johnson for defendant. 

HOKE, J. From the facts stated in the case agreed it appears that, 
under Private Acts 1920, ch. 42, the Legislature purported to create 
Fairmont Graded School District in Robeson County, N. C., defining 
limits of said district by metes and bounds, same to embrace "all the 
lands included within the white school district one and three of Fair- 
mont Township, as well as certain land adjoining said district." That, 
on ratification of the measure by a majority of the qualified voters of 
the district, the trustees should be empowered to issue and sell bonds 
in the sum of one hundred thousand dollars ($100,000), the proceeds 
to be used in procuring a site and erecting suitable buildings thereon, 
and otherwise for the benefit of said graded school district. The measure 
having been ratified by the voters, the bonds were prepared and bar- 
gained to the defendant at  a definite price provided the same were a 
valid obligation of the district. Defendant resists compliance with their 
agreement on the ground that said act is unconstitutional. Among the 
amendments to the Constitution, ratified and becoming effective 10 
January, 1917, was one appearing in sec. 29, Art. 11, to the effect 
"That the General Assembly shall not pass any local, private, or special 
act or resolution (among others) relating to establishing or changing 
the lines of school districts"; and further, that any local, private, or 
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TRUSTEES ?'. TRUST Co. 

special act or resolution passed in violation of the provisions of this 
section shall be ~ o i d .  "The General Assemblp shall hav(7 power to pass 
general lams regulating matters set out in this section." The statute 
in qnestion here, pnrporting to authorize the formation of this district, 
and under which the proposed bonds are to be issued, is both special 
and local and in our opinion comes directly under the. constitutional 
provisions to which we have referred, and this conclusion is not affected 
because it is a graded school. This applies merely to the method of 
conducting the school, which is becoming more or less general in all 
schools supported by taxation, and does not withdraw the present dis- 
trict from the force and effect of the plain and comprehensive words 
of the inhibition "that no local or private or special act shall be passed 
establishing or changing the line of school districts." It is contended 
for the appellee that a school district having been held a public quasi- 
corporation like towns, cities, and other governmental agencies, the 
same is not withdrawn from control of the Legislature b y  special enact- 
ment or otherwise, under the principle of the recent cat;e of Kornegay  
1 % .  Goldsboro, 180 N .  C., 441. The decision, however, referred only to 
those corporations of a governmental character coming under, and bnly 
affected by the amendment to ilrticle TTIII, sections 1, 2 3, 4, and does 
not and is not intended to affect or control legislatio~l of this kind, 
which is in direct violation of the express provisions of Art. 11, sec. 29, 
as stated. Again, it is insisted that as the present ac- contains pro- 
 isi ions for a bond issue, it should be uphdd under the principle of 
B r o w n  v. Comrs., 173 N.  C., 598; NilZs I * .  Comrs., 175 N. C., 215; that 
class of cases which hold that none of our recent amendments withdraws 
from the Legislatnre power by special legislation to authorize counties, 
cities, etc., to provide proper revenue for advancing proper gorern- 
mental purposes, though local in character. But those decisions refer 
to legislation providing proper revenue for recognized and established 
objects such as roads, bridges, and the like, and the principle may by 
no means be extended to legislation proriding revenue for a purpose 
prohibited by our organic law. Here the bond issue is to provide for 
the erection of buildings and maintenance of the graded school, that is 
its only purpose, and the establishment of the school being prevented 
because in violation of the constitutional inhibition. the bond issue neces- 
sarily fails with the principle and only purpose for mhich it was anthor- 
izecl. And this, too, distinguishes the instant case from Dickson v. 
B r w ~ r ,  180 N. C., 403, to which we were cited by counsel for appellee. 
I n  that case a special act appertaining to Wake Forest Elchool Districo, 
affecting its government and authorizing an indebtedness, mas upheld, 
ch. 111, Private L a m  1917, bnt in Dickson v. Brewer the district was 
established by L a m  1913, ch. 376, prior to our constitutional arnend- 
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ments, and the later legislation presented in the Dickson case, through 
special act, did not come under the constitutional inhibition as to estab- 
lishing or altering the lines of school districts, which is controlling on 
the facts of the present record. I n  our opinion, as stated, the Fairmoilt 
Graded School has not been established as required by our Constitution, 
and the proposed bond issue, which is entirely dependent upon it, and 
authorized only for the purpose of maintaining it, may not be proceeded 
with. On the case agreed, judgment must be entered for defendant, 
and it is so ordered. 

Reversed. 
- 

L. E. DYE v. ROBERT MORRISON ASD WIFE. 

(Filed 4 May, 1921.) 

1. Deeds and Conveyances-Registration-Lease+Sotice. 
The owner of the fee by a registered chain of title is not affected with 

notice of a ninety-nine-year lease under which an adverse party claims 
from a common source until the registration of the lease, no other notice 
being sufficient under the provisions of our statute, C. S., 3309. 

2. Same-Possession of Lessee. 
The mere possession of the locus in quo under an unregistered ninety- 

nine-gear lease is not sufficient notice to the owner of the fee under a 
valid paper chain of title. C. S., 3309. 

3. Same--Limitation of Actions. 
The statute of limitations does not begin to run in favor of the lessee 

in possession under a ninety-nine-year lease of lands until the registra- 
tion of the lease, as against the owner of the fee under a paper chain of 
title from a common source. C. S., 3309. 

APPEAL by defendants from XcEZroy, J., at December Term, 1920, of 
R r c ~ a f o s ~ .  

Civil action of ejectment, commenced in July, 1920. Upon trial in  
the Superior Court the defendants formally made the following 
admissions : 

That the plaintiff is the owner of the fee in the lands described in the 
complaint and now in the possession of the defendants; that Henry P. 
Gill was a common grantor; that the said Henry P. Gill, on 29 May, 
1896, conveyed the said lands to D. I f .  Morrison, which deed was duly 
registered in the office of the Register of Deeds for Richmond County 
on 8 June, 1896, Book HHH, p: 153, and that said deed is in  all respects 
regular; that plaintiff holds said lands by mesne conveyances from the 
said D. 31. Xorrison, all of which are properly executed and registered; 
that the defendants claim right to possession of a portion of said lands 
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described in the complaint under and by virtue of a ninety-nine-year 
lease from Henry P. Gill, wliicli said lcase was duly rt3gistered in the 
office of the Register of Deeds for Richmond County on 4 March, 1912, 
in Book 68, 11. 582, said lease being as follows: 

7 April, 1896. 
STATE OF NORTH CAROZIX.~-RICHXIOND COLTSTY. 

Know all rncn by these presents, I, Hemy P. Gill, hare  leased a 
piece or parcel of land for ninety-nine years, connnencirg at a stake at  
the Sebor Road, running down thc said spring branch to the said rail- 
road; down the said railroad to the disputed line, called the Andrew J. 
Rogers line, and up the said line to the Rebor Road, up the said Nebor 
Road to the beginning comer. The said above lease to Anny J. Mor- 
rison. I herein set my hand and seal. 

(Signed) HENRY P. GILL. 
I witness the within writing on the other side of the paper. 

WILLIA~I M. (his X mark) JONES. 

That the defendants, upon execution of the said lear;e, entered into 
possession of the same until the institution of this action, but the plain- 
tiff and those under whom he claims title, other than said Henry P. 
Gill and D. M. Morrison, had no actual knowledge of the existence of 
said lease prior to its registration in 1912. 

The only defense set up in the answer is a plea of the ten-year statute 
of limitations. Upon the pleadings and admissions, his Honor instructed 
the jury that if they believed the evidence they should answer the issues 
in favor of the plaintiff. Defendants excepted and appealed. 

Ozmer L. Henry and TV. R. Jones for plaint i f f  
Gibbons d LeGrand for defendarlfs. 

STACY, J. I t  is admitted that the plaintiff is the owner in  fee of the 
locus i n  y 1 0 ,  and that he holds the same under mesne eolveyances from 
Henry P. Gill, who conveyed said lands in 1896 to D I f .  Morrison, 
plaintiff's predecessor in title, by deed regular in all rec8pects and duly 
registered in the office of the Register of Deeds for Richmond County 
on 8 June, 1896. The defendants claim right of possession to a portion 
of the lands described in the complaint by reason of a ninety-nine-year 
leasf. rxecuted by the said Henry P. Gill to d n n y  J. Morrison on 7 
April, 1896, and under which defendants took possession, but said lease 
was not registered until 4 March, 1912. 

The plaintiff's deed, from the common source of title, having been 
registered prior to the lease of the defendants, gives him the superior 
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legal claim under our registration laws. iJIinfz v. Russ,  161 X. C., 538; 
Combes v. Adams,  150 X. C., 64. And i t  has been held with us re- 
peatedly that  no notice, however full and formal as to the existence 
of a prior conveyance, will of itself supply the place of registration. 
Fertilizer Co. v. Lane, 173 N.  C., 184; Al len  v. R. R., 171 N. C., 339; 
L y n c h  v. Johnson,  170 N. C., 110. Our  statute, C. S., 3309, establishes 
priority of right from registration within the county where the land is 
si.tuated. W e s t o n  e. Lumber  Co., 160 N.  C., 263; Quinerly  v. Quinerly, 
114 hT. C., 145. 

hTor do me think the possession of defendants alone can be said to be 
notice of any adverse claim. Lanier  v. Lbr.  Co., 177 N. C., 200. In 
Sexton c. Elizabeth City, 169 N.  C., 385, the rule is stated as follo~vs: 
"The policy of our law now is that purchasers for value should be pro- 
tected as against unregistered conveyances of the same property from 
the vendor, as nothing but registration shall be considered notice to 
them of any prior deed for the land, i t  having grown into an  axiom 
that  'No notice, however full and formal, will supply the place of regis- 
tration'"; citing Piano  Co. v.  Spru i l l ,  150 N. C., 168, and T o d d  v. 
Outlaw,  79 N. C., 235. 

From the foregoing, and considering all the facts and circumstances 
in  the instant case, it  would appear that  plaintiff's cause of action did 
not accrue until the registration of defendants' lease, and therefore is  
not barred by the ten years statute of limitations. 

Upon a perusal of the whole record, we find no sufficient reason for 
disturbing the results of the trial. 

N o  error. 

(Filed 4 May, 1921.) 

1. Wills-Interpretation-Intent. 
A will is construed as a whole to ascertain the intent of the testator, 

and, except as to the meaning of words and phrases of a settled legal 
purport, little help is to be derived from adjudicated cases owing to the 
usual dissimilarity of facts and espressions used. 

2. Same-Estates-Contingent Remainders. 
Upon a devise to two nephews (named) of the testator, an undivided 

one-half interest of certain land to each, but upon the contingency of 
the death of one of the named nephews, without issue, the property to go 
to the other nephew and the heirs of A. and G. : Held, the nephews so 
named will be presumed to be the primary objects of the testator's bounty, 
nothing else appearing, and upon the death of one of them, without issue, 
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the half interest devised upon contingency to the deceased nephew will be 
divided into three equal parts, one part for the surviving nephew, having 
issue, and one part each to the heirs of A. and G., as the secondary objects 
of the testator's bounty. 

HOKE, J., dissenting. 

APPEAL %y both parties from NcEl roy ,  J., a t  Xovember Term, 1920, 
of SCOTLAND. 

This is a controversy over the construction of item 3 in the will 6f 
Hugh  L. Patterson. A jury tr ial  was waived, and from the judgment 
of the court both parties appealed. 

Cnnslw d Cansler, R u s s ~ l l  cf? Wreafherspoon for plaint i fs .  
C.  W .  Til let t ,  McLean,  17arser, McLean & Stacy,  Cox & Dunn, JIcIn-  

fyre,  Lawrence & Procfer for defendanfs. 

CLARK, C. J. This  case was before the Court a t  Fa l l  Term, 1918, 
Patterson v. McCormick, 177 N .  C., 448. The  main question then was 
whether the plaintiffs owned any interest in the Hugh L. Patterson 
plantation, and the Court held that  "upon the death of J 2 h n  D. Jowers 
the title of the plantation in  question rested absolutely in the plaintiffs, 
as the children of Archibald and Gilbert Patterson, and the defendants, 
the purchasers from Clem J o ~ ~ e r s . "  Upon this tr ial  i n  the Superior 
Court i t  mas agreed between the parties, as appears i n  the record, tha t  
there was presented only the question of the quantum of the share 
belonging to the plaintiffs and the quantum belonging to the defendants 
i n  the plantation upon a proper construction of item 3 cbf the last will 
and testament of Hugh  L. Patterson. The plaintiffs conteided that  they 
were entitled to two-thirds of the plantation, while the defendants con- 
tended that  they were entitled to three-fourths of the plantation. T h e  
court below held that  the plaintiffs a re  entitled to only one-third of the 
plantation and that  the defendants are entitled to two-thirds. 

The  sole question presented is the construction of said item 3 of the 
will, vhicll is  as follows : 

' (Allter the donth of my mothc~r, I will and hcqueath the plantation 
above iiiel1tio11d to nly neplicv s. John  D. and Clem Jowerj, to be equally 
dirided 1)ctn.ecn tllem. In case they or either of them die 17 ithont issue, 
i t  is my will that the property herein beque:ithed shall go to the heirs 
of .\rc>hihaltl and Gilbert Patterson, and to tllc s n r ~ i r i n g  brother, 
Jolnl D. or Clem Jon-crs, as the east may be, to be e q ~ ~ a l l y  dirided 
between them." 

John  n. ant1 Clem J o w r s  v c r ~  nephe~r s of the testator, being children 
of a dcccased sister. Alrchihnlti Pntterson n-ns a deceased brother of the 
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testator. and left s n ~ ~ i ~ i n g  sis children. Gilbert Patterson was the 
husband of Xargaret Patterson, a deceased sister of the testator, and 
left snrriring sis children. The Jowers boys and all the Patterson 
chilare11 were minors at the time of the execution of the mill and the 
death of the testator. The plaintiffs are the children now living of 
-lrchibald and Gilbert Patterson. The defendants are the purchasers 
from Clem Jowers. 

The will must be construed, "taking it by its four corners" and accord- 
ing to the intent of the testator as we conceive it to be upon the face 
thereof and according to the circumstances attendant. We can derive 
but little help from ndjndicated cases upon facts more or less different 
from those in this case, for hardly ever can the facts and the language 
be identical in any two cases. I n  the construction of a will, therefore, 
"Erery tub stands upon its ow11 bottom," except as to the meaning of 
words and phrases of a settled legal purport. The object is to arrive 
at, if possible, the intention and meaning of the testator as expressed 
in  the language used by him. 

I t  is not denied that the intent of the testator as to the property 
embraced in this item was that John D. and Clem Jowers were the 
primary beneficiaries, the property to be equally divided between them. 
I t  sepms to us that in the additional language, ('In case they or either 
of them die without issue, that the property herein bequeathed shall 
go to the heirs of Archibald and Gilbert Patterson, and to the sur- 
virilig brother, John D. or Clem Jowcrs, as the case may be, to be 
equally dirided between them," he did not intend in any may to reduce 
the one-half g i ~ e n  to ;ither of his nephews, if the other should die, but 
that his intention vas  to dispose of the half which belonged to the 
deceased nephew, or if both of them die without issue, then to dispose 
of the n.hole of it to the persons intended as secondary beneficiaries. 
With that riew he gave the "property herein bequeathed," i. e., the share 
which ~ o u l d  hare gone to the deceased beneficiary or beneficiaries, to 
be dirided between the heirs of ,Irchibald Patterson and the heirs of 
Gilbert Patterson and slirriring nephew if there mere such, as secondary 
beneficiaries. 

One of the nephem haring died without issue, the "property herein 
bequeathed7' to him, i. e., one-half, was to be divided equally between 
the heirs of Airchibald Patterson and Gilbert Patterson and the nephew. 
This nould give to Clem Jovers, or to the defendants as purchasers of 
his interest, two-thirds of the plantation and to the other heirs one- 
third, as his Honor held. 

The defendants, hoverer, contend that their share was three-fourths 
became the heirs of -1rchibald and Gilbert Patterson should be treated 
as one, and therefore the intention of the testator was that they should 
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have one-half of the share which mould have gone to John D. Jowers, or 
his issue if he had any, and the other half would have gent> to Clem Jow- 
ers. We cannot sustain this ~ i e w .  The intention of the te:,tator was that 
the dividend of John D. Jowers should be equally dirided between them, 
meaning one-third of the John D. Jowers share to the heirs of Archibald 
Patterson, one-third to the heirs of Gilbert I'atterson, and one-third to 
the snrviving brother, Clem Jowers. Indeed, this argument would be 
self-destructire to the defendants for, as Mr. Cansler pointed out, if the 
heirs of Lirchibald Patterson and of Gilbert Patterson were to be treated 
as one, then there would be ground to hold that the phrase, "The prop- 
erty herein bequeathed," embraced the entire property of which the 
plaintiffs, treated as one class, would receive one-half and Clem Jowers 
the other half, and this would destroy the w r y  strong consideration 
that the testator did not mean to penalize the surviring nephew on the 
death of his brother by reducing his half to one-third. 

A great many decisions might be quoted, as already said, of cases 
upon facts more or less similar to those in this case, and the opinion 
might easily be drawn out to a length almost without limit. A great 
deal of learning might be displayed by a diligent citation of authorities, 
but it is not reasonable to suppose that tht. deceased was acquainted 
with them, or had any reference thereto, in the languagcl used by him, 
and we should after all come back to the meaning of the language used 
by the testator in this will. Taken in  its ordinary meaning, and con- 
strucd in connection with the circumstances surrounding the testator 
at the time of the execution of the will, we think. that the construction 
placed by the court below upon the clause in question Tvas the reasonable, 
natural, and proper construction, and the judgment is 

Affirmed. 

HOKE, J. I n  my opinion, and as affecting the interests of the parties 
to the record, the derise in this case is to the testator's two nephews, 
John D. and Clem Jowers, to be equally divided between them, and on 
the death of either or both of them, the property, that is, the entire 
property goes orer and is governed by the second limitaiion. John D. 
Jowers haring died without issue, the property under the second limita- 
tion should go the one half to the heirs of -2rchibald and Gilbert Pat-  
terson and the other half to the s u r ~ ~ i r i n g  brother, Clem, to hare  and to 
hold same in absolute o~rnership. 1 do not think that the interpretation 
giving the ~ ~ o r d s  "property herein bequeathed," and in the same sen- 
tencc>, one meaning if one of the brothers should die without issue, and 
another meaning if both should die, can be snstained; nor do I think 
thar the testator could hare intended to cut do1~11 the cstatr of either 
of the surrivii~g brothers on the dcath of one of them 15-ithout issue, but 
his intent alltl purposc was, as statcd, if ontl of the first takers sliould 
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die without issue the interest of the dead brother should go to the heirs 
of these two Pattersons, and the surviving brother should retain his 
half in absolute ownership. 

R. E. HARRILL v. SEABO-4RD AIR L I S E  RAILWAY COMPANY. 

(Filed 4 May, 1921.) 

1. Carriers of Goods-Segligence-biisrouting-~amages-Notice-Bills 
of Lading-Railroads. 

Upon the principle relating to the carrier's negligence announced in 
the former appeal in this case (179 N. C., 540), evidence of the rental 
value of the printer's outfit and other parts conuected with it was com- 
petent upon the measure of the consignor's damages under the notice 
given to the initial carrier of its intended use, though not set out in 
the bill of lading or written contract of carriage, and which resulted 
from the wrongful misrouting and reshipment by the carrier. 

2. Sam-Refusal of Possession-Reshipment. 
Where a reshipment of goods is made necessary by the carrier's error 

in routing it, the carrier may not wrongfully impose a condition to its 
delivery upon the shipper, and avoid the payment of further damages 
caused by its making the reshipment itself. 

APPEAL by defendant from B r y s o n ,  J., at September Term, 1920, of 
GASTON. 

S .  J .  D u r h a m  for plaintiff. 
Walfer H.  Xeal for de fendan t .  

WALKER, J. This case was before us at  a former term, and is re- 
ported in  179 X. C., 540. I n  that appeal we held that the negligent 
misrouting of the goods by the defendant carrier, and the consequent 
long delay in  finding them in New York, did not constitute a conversion 
of the goods so as to allow the plaintiff to recover for the full value of 
them, and that the defendant is only liable for damages growing out of 
the delay caused by such misrouting as well as any damages which the 
goods may hare sustained by reason of the shipment to New York, and 
such damages as he sustained by reason of the reshipment to Gastonia 
and Charlotte, due to the wrongful conduct of defendant. After a 
careful examination of the record in this appeal, we are of the opinion 
that the presiding judge has tried the case in, at  least, substantial 
accordance with the directions of this Court in the other appeal. With- 
out entering into details, we may safely say, in  a general way, that 
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there was evidence to support the instructions of the court, and they 
were not more unfavorable to the defendant than was warranted by 
the facts of the case, as disclosed at  the last trial. 

The defendant was fully notified, if the eridence is to be accepted as 
true, as to what plaintiff intended to do with the goods when they 
arrived in S e w  York. This communication was sufficient to put the 
defendant on notice as to the resultant damages should i t  fail or delay 
in  the delivery of the goods. The recent case of Pendergraph v. Express  
Co., 178 N .  C., 344, is directly in point. See, also, T h o m p s o n  v. Express  
Co., 180 N .  C., 42; S e a l  v. Hardware Co., 122 N .  C., 104; Peanut  Co. 
v. R. R., 155 N. C., 148, and other cases cited in T h o m p s o n  v. Express  
Co., supra. "When the goods are to be u s d  for a special purpose, or 
for present use in a given vay, and these facts are known to the carrier, 
he is responsible for  the damages fairly attributable to the delay and 
in reference to the purpose or the use indicated. And i t  is not necessary 
always that those facts should be mentioned in  the nei<otiations or in  
express terms made a part of the contract, but when ihey are known 
to the carrier under such circumstances, or they are of such character 
that the parties may be fairly supposed to have them in contemplation 
in  making the contract, such special facts become relevant in  deter- 
mining the question of damages." Moore on Carries, p. 425; Hutchin- 
son on Carriers, sec. 1367; T h o m p s o n  v. Express  Co., supra. There 
does not seem to be any controrersy as to the correctness of this prin- 
ciple or resistance to its application hcre. The judge explained it fully 
to the jury. Evidence of the rental value of the printing press, and 
other parts connected ~ i i t h  it, was competent, and properly submitted 
to the jury. There could be no confusion or misunderstanding as to 
how i t  should be used, and there was no danger of charging defendant 
with double or excessive damages so f a r  as this feature of the case is 
concerned. 

When the goods were ordered to be reshipped to the defendant, the 
Picdmont and Northern Railway mas designated as the final carrier, 
but the goods somellow fell into the hands of the Southern Railway 
Company. 14 sort of fatality somehow attended this shipment, going 
and returning. ,4s the defendant had the bill of lading issued on the 
return shipment to itself, and would not surrender i t  to the plaintiff, 
so that he could demand and receive his goods at Gastonia, unless he 
submitted to conditions i t  had no right to impose, there is no just 
ground of complaint that he did not get tlic goods whm they arrived 
a t  their destination, nor can defendant reasonably object that plaintiff 
was allowed damages because of the conduct of the deftndant in with- 
holding the bill of lading, and thereby depriving plaintiff of the posses- 
sion and use of the goods. We think that tlie charge of the court suffi- 
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ciently covered the case, and tha t  the judge substantially gave every 
instruction to the jury which was applicable to the facts and to which 
the defendant was entitled, and u7e need not discuss the prayers re- 
quested by i t  and which the defendant alleges were refused by the court. 
The  judge could not well have given more of them than he  did without 
impairing the legal rights of the plaintiff. 

The  verdict may  appear to be a very full one, but the learned and 
just judge who presided a t  the trial, we have no doubt, properly guarded 
the defendant's rights i n  every way, and we are absolutely sure that  he  
did not abuse the discretion to set aside the verdict which resides in  
him and the exercise of which, i n  such circumstances, is not reviewable 
here. 

a f t e r  careful investigation of the case, especially with reference to 
the errors assigned, we have reached the conclusion tha t  i t  was correctly 
tried by the court. 

N o  error. 

BEN GREEN v. THE BEN VONDE COMPANY. 

(Filed 4 May, 1921.) 

1. Principal and Agent - Common Carriers-Delivery-Presumptions- 
U. S. GovernmentParce ls  P o s t c o n s i g n o r  and Consignee. 

The principle that makes the consignor the agent of the consignee 
in delivering a shipment to the common carrier rests upon the liability 
of the carrier in such instances, and a delivery of a parcels-post package 
to the U. S. Government postoffice by the sender, when not insured, 
cannot make the Government, which assumes no liability, the agent of 
the sendee, without instructions from him to the sender to so send the 
package. 

2. Sam+Instructions to Ship. 
A laundry company held itself out to the public as obligated to pay 

the transportation charges for the return of laundry to its customers, 
upon certain conditions, and received clothes by express, accompanied 
by a letter instructing i t  not to return the laundry "C. 0. D.": Held ,  
equivalent to an instruction to make the return shipment by express, 
and the laundry company is responsible for the value of the uninsured 
parcels-post package, coming within its provision as to paying the return 
transportation charges, upon the failure of its delivery. 

3. GovernmentMails-Parcel Pos tP resumpt ive  Delivery-Evidenc- 
Rebuttal. 

The delivery of a parcels-post package to the U. S. postoffice raises a 
presumption of its delivery to the sendee, which he may rebut by his 
evidence. 
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4. Principal and Agent - Contracts - Consignor and Consignee - Car- 
riers-Railroads. 

An agreement by the consignor to prepay the freight on a shipment 
to its customers prima facie constitutes the carrier the consignor's agent. 

APPEAL by plaintiff from Bryson ,  J.. at October Term, 1920, of 
MECXLEKBURG. 

This action, begun in  the court of the justice of the peace by the 
plaintiff, a merchant of Columbia, S. C., seeks to recover from the 
defendants, expert dyers and cleaners of Charlotte, N. C., $191.25 and 
interest, alleging that the plaintiff sent certain articles of wearing 
apparel to the defendant company to be cleaned and the sitme were never 
returned to him. The defendant contends that it receiwd the clothing 
by express; cleaned the same, and shipped it back in fire packages in 
the parcels post, uninsured; that four of the packages m2re recei~red by 
the plaintiff but that the fifth package was lost in  the postal service, 
and the defendant is not liable therefor. Judgment for defendant, and 
plaintiff appealed. 

Thos. W .  Alexartder for plaintif. 
E.  R. Preston for defendant. 

CLARK. C. J. There are eight exceptions: 1 and 2 to the refusal of - 
the court to admit certain testimony; 3 to refusal of the court to charge 
as prayed; 4, 5,  and 6 to portions of the charge as given, and 7 and 8 
formal exceptions to refusal of a new trial and to the judgment. 

The exception chiefly relied upon is No. 6, to the charge as follows: 
"The court further instructs you that if the defendant, in  due course, 
caused these articles to be placed in packages and delivered the same 
to the postal authorities intact and good condition, that then the 
responsibility of the defendant ceased, and t h ~  postal department became 
the agent of the plaintiff, and that the defendant would not be respon- 
sible for loss in transit while in possession of the postal department." 

I t  is a well-known rule, applicable to common carriers, that "delivery 
to the carrier is delivery to the consignee," but the question here is 
whether the delirery of a shipment uninsured to the parcels-post depart- 
ment is delivery to a common carrier. There seems to be no authority 
in point. We are therefore left to the "reason of the thing." 

The plaintiff sent the shipment by express, and did not indicate that 
he wished the goods returned in any other manner. I n  his letters he 
repeatedly mentions the fact that he did not want them returned C. 0. D. 
and said he would pay the bill, thereby indicating that h~ expected that 
thev would be returned b r  exnress. The defendant advertised that it . 
paid charges both Trays on shipments where the work netted it over 
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$10. This shipment netted the defendant $19.75. The cost by parcels 
post was five cents for the first pound and one cent for each additional 
pound from Charlotte to Columbia. There is no evidence as to the 
express charge, but it is reasonable to suppose that it was higher than 
the postal rate. 

The charge excepted to makes the uninsured department of the U. S. 
Parcels Post the agent of the consignee. The postoffice is a govern- 
mental function and cannot be held liable when no insurance on the 
article is taken out. The reason that delivery to a common carrier is 
held to be delivery to the consignee is based upoil the principle that i t  
is an insurer and liable at  all hazards except for the act of God and the 
common enemy. 10 C. J., 107; Peanut Co. v. R. R., 155 N. C., 164. 

If the plaintiff had instructed the defendant to ship the goods by 
parcels post the defendant would not have been responsible for the non- 
delirery, for such instruction ~ ~ o u l d  have made the parcels post the 
agent of the plaintiff. The fact that the plaintiff shipped the goods 
to the defendant by express company was an  intimation, if not an 
instruction, that they should be returned by a common carrier who 
would be responsible for the nondelivery. 

When a letter, or notice of the acceptance of an  offer, is deposited in 
the postoffice, duly stamped, there is a presumption of its delivery to 
the sendee which may be rebutted by proof of its nonreceipt, but here 
it is not controrerted by any evidence that the goods were not received 
by the consignee, and the sole question is whether the defendant as- 
sumed the risk by shipment of the same without insurance and not by 
an express company or other common carrier who would have been 
liable. 

Had the defendant delirered the package to an express company or 
to the postal department, properly insured, there would have been no 
negligence on his part, but its delivery to the parcels post, uninsured, 
mas caused doubtless by its desire to avoid the expense, which it had 
advertised that it would bear, of shipping the goods, and the defendant 
was responsible because of the failure to select a carrier who would be 
responsible for the safe transportation of the articles or to insure them 
when sent by the parcels post. I n  this view i t  is unnecessary to con- 
sider the other exceptions. 

We think the proper instruction would have been that if the jury 
found that the package was placed by the defendant in the postoffice 
duly stamped, and was shipped by parcels post, this would raise a pre- 
sumption of its delivery to the consignee which would be subject to 
rebuttal, and if the jury should find that i t  was not received by the 
consignee, then the fact that the package was not sent insured was an 
assumption of safe transportation by the defendant, in the absence of 
any instructions to ship by parcels post. 
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Besides, t h e  agreement t o  p repay  f re igh t  was  a contract  b y  defendant  
t o  deliver a t  destination, a n d  made  t h e  carr ier  i t s  agent.  Brewing 
Assn. v. Nipp,  6 K a n .  App., 730;  Corn. v. Burget, 136  Mass., 450 ;  Weil 
v. Golden, 1 4 1  Mass., 368;  .I1 A. &. E. ( 1  E d . ) ,  742 ;  Murray 7) .  Mfg. Go., 
11 N. Y. Supp.,  734;  McXeal v. Braun, 26 Am. St., 447 ; 35 Cyc., 174, 
a n d  note, 7 5 ;  Devine v. Edtoards, 1 0 1  Ill., 1 3 8 ;  Sumner v. Thompson, 
3 1  Nova  Scotia, p. 481  ( though  prepayment  of f reight  i s  not conclu- 
sive, Dannemiller v .  Kirkpatrick, 201 P a .  St., 218) ; and  t h e  t ransporta-  
t ion was  a t  shipper's risk. 

E r r o r .  

C. W. WISE ET AL. V. J. D. SHORT. 

(Filed 4 May, 1921.) 

1. Wills-Letters-Animo Testandi-Signatur-Hologra~bh Wills. 
A letter written by the deceased to his brother, signed by him "Brother 

Alex," just before the deceased had gone to a hospita for treatment, 
saying, "Brother Richard, take care of yourself and stay with William 
a t  the store. I am going to the hospital on account of lot  feeling well. 
I hope God nothing happens, but if i t  does, everything is yours Got 
some money in the bank, but don't know how much wt: owe on house. 
. . . I hope in a few days I will come back," etc., indicates the writer's 
present intention to dispose of his property, and i s  provable a s  his holo- 
graph will, when our statute has been complied with relating thereto. 

8. Courts-Inherent Powers-Interpreter-Wills-Records. 
The court has inherent power to appoint a duly qualified interpreter 

to  act in that  capacity upon the probate of a will writ1:en in  a foreign 
language and offered for probate in the courts of this State. I t  is sug- 
gested that  the original will be copied on the record with its translation. 

Where a trust deed t o  secure money loaned on lands has been fore- 
closed, C. S., 2591, requires the sale be kept open for ten days for the 
tender of increased bids, etc., but on the facts of this a3peal i t  appears 
that  a n  irregularity in conveying the land before the enpiration of the 
statutory time could not have prejudiced any of the parties, and, also, 
that  they a r e  concluded by the judgment upholding the validity of the 
transaction. 

APPEAL by defendant  f r o m  Harding, J., a t  A p r i l  Term,  1921, of 
MECKLENBURG. 

T h i s  case comes here  upon  a case agreed, heard  before drudge Harding, 
w i t h  reference t o  t h e  t i t le  t o  a house and  lot i n  the  ci ty  of Charlotte, 
N. C., t h e  plaintiffs hav ing  entered in to  a n  agreement wi th  t h e  defend- 
a n t  f o r  t h e  purchase of t h e  same by h im.  T h e  defendant, under  advice 
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of counsel, declined to take title, for that the same was defective as to 
a one-half interest in the land purported to have been devised under a 
will made in the Syrian language by Alex. Salem to Richard Salem, 
predecessor in title of the plaintiffs; and fnrther, that the other or 
second source of title to same one-half interest mas defective, i t  being 
as follows : that the said Richard Salem having failed to pay the amount 
of the debt secured by the deed of trust due by him to his brother, the 
devisor in said mill, the property was sold by the trustee and purchased 
by Richard Salem at public sale, but the defendant, through his attor- 
ney, objected to the fact that the deed made by the trustee was dated 
and recorded before the expiration of ten days after the public sale, 
and said deed of trust haring been made after 1 May, 1915. These are 
the two principal points in controversy. I t  is admitted that the sale 
was otherwise regular and that there were no advance bids, and that the 
estate of the intestate has been duly settled, and that the property has 
passed through several mesne  conveyances to the present owner. Judg- 
ment for plaintiffs, and defendant appealed. 

E.  R. P r e s t o n  for plaintif fs.  
S o  counsel for de fendan t .  

WALKER, J., after stating the facts: The will, dated 6 October, 1918, 
is as follows : 

"Brother Richard, take care of yourself and stay with William at the 
store. I am going to the hospital on account of not feeling well. I 
hope God nothing happens, but if it does, everything is yours. Got 
some money in the bank, but don't know how much we owe on house. 
Mr. Buchanan n-ill tell you. We do not owe anything else except that. 
I hope in a few days I will come back. All papers at  the same bank 
me deal with, Box 305. (Signed) Brother Alex." 

This paper, though in the form of a letter, is sufficient, in substance, 
as a holograph will. I t  was written by the testator and found among 
his valuable papers and effects. H e  was about to enter a hospital for 
treatment when he wrote it, and was apprehensive that he would not 
survive it, though he expressed the hope that he would return to his 
home. The paper was evidently written and signed by him a n i m o  tes- 
tancli, and he intended it to be his will. I t  contains evidence of his 
present intention to dispose of his property and to give it to his brother, 
Richard Saleni, his own name being Alex. Salem. The paper was proved 
as a holograph will according to the statute, and recorded. That it is 
in form s~&kient to operate as a valid will mill appear from the follow- 
ing authorities: I n  re  W i l l  of Led ford ,  176 N. C., 610;  I n  re W i l l  of 
R ~ n n ~ f f .  180 S. C., 5 ,  and cases cited therein; J i i l o n  v.  S tan ley ,  17 
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L. R. A. (N. S.) ,  1126; Gardner on Wills, at p. 40; Spencer c. Spencer, 
163 K. C., 58; Itl re Will of J .  V d n l  Johnson, ante, 303. 

Gardner oil Wills, supra, says; "So a letter written by a testator to a 
friend,. authorizing him to take charge and dispose of the testator's 
property, and to sell and convey the same as his exemtor, properly 
attested, sufficiently evidences the testator's intention to dispose of his 
property, and may be probated as a will. But a letter, like any other 
instrument, to take effect as a will, must be executed in com~liance 
with the requirements of the statute, and must express a zenuine present 
and not mcrely an anticipated testamentary intent." Jarman on Wills 
(6  Ed.) ,  at p. 21, expresses the same riew, as follows: "The lan- has 
not made requisite to the validity of a will that it should assume any 
particular form, or be couched in language technically appropriate to 
its testamentary character. I t  is sufficient that the instrument, how- 
ever irregular in form or inartificial in expression, discloses its testa- 
mentary character and the intention of the maker respecting the posthu- 
mous d~stination of his property; and if this appears to be the natnre 
of its contents, any contrary title or designation he may have given to 
it will he disregarded.'' I n  this case the testator expresses the present 
intention that his brother, Richard Salem, should, at his death, hare 
all of his estate. I t  was no direction to have a will vritten for him 
to that effect, but that he should take under the letter then written and 
signed by himself, and therefore the case falls directly m~th in  the opera- 
tion of the principle set forth in the authorities abore cited. The letter 
was signed "Brother ,41ex," but that is a sufficient signature as he 
adopted it as his own, and it is the same as if he had signed his own 
name in full. "The signing of a will in  an assumed or fictitious name 
has been held sufficient, if the testator intended it as his signature." 
40 Cyc., 1104. We need not go so far, as the signature itself is not 
assumed or fictitious, but clearly indicates the person who used it. 

As to the translation of the will by an interpreter of the Syrian lan- 
guagq it is only necessary to say that the court possesses the power 
to appoint an interpreter for the proper transaction of i's business, and 
any-qualified person can be appointed and act in this capacity, as was 
done in  this case. Farrar v. Warfield, 8 Martin (La.),  p. 695. I t  
appears that the interpreter was duly appointed and sworn. I t  is said 
in  15 Corpus Juris., at  p. 871 : "Provision is sometimes made by law 
for the appointment of an interpreter for designated courts or purposes; 
and even in the absence of express authority it is the right and duty 
of courts to employ and snTear interpreters of foreign languages in  
cases where the necessity therefore arises. A4n interpreter must be 
competent to perform the duty assumed." I t  is considered to be among 
the inherent powers of the conrt to appoint an interpreter, if necessary 
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for it to be done, in order that the true meaning of the foreign language 
used by witnesses, or in documents, may be understood by the court 
and jury. 11 Cyc., 720. We suggest that the will in the original text 
should be copied on the record of wills in the clerk's office with the 
translated copy now there. 

Richard Salem conveyed the land to E. R. Preston in trust to secure 
a debt due to W. F. Ruchanan, and Preston, as trustee, sold the land 
under the power contained in the deed to Richard Salem, and conveyed 
the land to him. 

The other question turns upon the proper construction of C. S., 2591, 
with reference to the special facts of this case. I t  is clear to us that 
i t  was intended by section 2591 to require that the sale be kept open 
for ten days, so that increased bids might be tendered during that time. 
But in this case it is admitted that there was no offer of an increased 
bid by any one, and Richard Salem was the person who received the 
deed from N r .  Preston and had i t  registered, so that as Alex. Salem's 
estate has been fully settled and Buchanan, the creditor of Salem, whose 
claim was secured bp deed, has been paid, we cannot see how any one 
can be prejudiced by the failure of the trustee to keep the sale open 
for increased bids, or for the benefit of any creditors, and Richard 
Salem, who seems to be the only one having any right of objection to 
closing the sale earlier than the time fixed by the statute, was himself 
responsible for this irregularity. 

We can, of course, decide this case so as to bind and conclude only 
those who are parties to it, but as the facts appear in  the case agreed, 
the title of the plaintiffs to the lot seems to be valid, and sufficient to 
pass as a good and indefeasible one to the defendant by the deed from 
them to him. The estate of Slex. Salem having been finally settled, 
there being no unsatisfied creditors, and Richard Salem being estopped 
to assert any claim, we are unable to see that any cloud rests upon the 
title. 

The court held the alaintiffs' title to be valid and indefeasible and 
gave judgment for the plaintiffs upon the admitted facts, and defendant 
appealed, and this Court, for the reasons stated, affirms the judgment. 

Affirmed. 
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WACHOVIA BASKIR'G AND TRUST COMPANY, EXECUTOR OF J. C. TISE, v. 
MARY G. OGBURN ET AL. 

(Filed 11 May, 1921.) 

1. Evidence-Questions of Law-Trials-Trusts-Uses. 
Where the validity of an item in a mill devising lands to be held in 

trust for certain purposes is resisted upon the ground:; of insufficient 
available funds for the purpose and the indefiniteness of the benefici- 
aries, etc.. the construction is one of law when the facts a re  not dis- 
puted, and an instruction to the jury to find the issue in the affirmative, 
if the jury believe the evidence, is held to be without error under the 
facts of this case. 

2. Trusts-Uses-Charitable Uses-Equitg-Courts, 
A devise in trust of 300 acres of land used for years by tlle testator 

as  a summer resort, in this case known as  the Vade Mecum Springs, 
leaving i t  to the judgment of the trustee to develop i t  by witable roadu, 
to build a commodious and permanent auditorium for e~lucational, reli- 
gious and scientific, medical and other worthy organi:!ations. and to 
develop the property "into not only a watering resort, but an institution 
after the order of a chautauqua," is held to be for charitable purposes 
and sufficientlr definite as  to the beneficiaries, and of statrd gur~ose .  
to be carried out by the trustee, under the equitable jurisdiction of the 
courts when circumstances should hereafter require it, and the objection 
urged that the scheme lacked sufficient funds to carry it  out, i\ held to 
be untenable under the facts in this case. 

3. Same-Beneficiaries-Cy Pres. 
Where lands a re  devised in trust,  with sufficient defiriteness of pur- 

pose to be further developed for the charitable use of educational, religi- 
ous, scientific, medical and other worthy gatherings, "and to develop the 
property not only into a watering resort, but into a n  iilstitution after 
the order of a chautauqua," the discretionary power given to the trustee 
authorizes i t  to choose the beneficiaries, and develop the property for 
the stated purpose, under the supervision of a court cf equity when 
applicable, and the doctrine of cg pres has no application. 

4. Trusts-Uses-Charitable Uses-Sufficiency of Funds. 
Where the lands and certain funds are  devised in trust o be developed 

for lawful charitable uses in the discretion of the trustee as to detail, 
and tlle testator has sufficiently outlined the general plan, it  is not 
required that the available funds qllould be ndequate for the full design, 
but it  may be applied by the truitee to a practical e s t w t  in its own 
jndgment to carry forward the testator's desire as  fa r  as  i t  will estend, 
under the equity jurisdiction of the courts when applical~le. 

ALLEN, J., dissenting; WALKER, J., concurring in the dissenting opinion 

,-\PPE.IL by defcndaiits f r o m  Fdnlcy, J., a t  September Term,  1920, of 
FORSYTH. 

T h e  plaintiff's testator, J. C. Tise, mas the  owner of t h e  property 
known as  Vade  Mecum Springs, a summer resort i n  Stokes County.  
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By his will he gave directions for his burial and made certain bequests 
to his wife and to his relatives, and to the church and to the poor of 
Winston, and to the endowment fund of the P. W. C. ,4. of Winston, 
and then followed : 

"Item ( i ) .  All the residue and remainder of my estate which it is 
intended shall include my property in Stokes County, N. C., at Vade 
Mecum Springs, to be set apart and held in special trust to conserve, 
protect, and beautify said property, contribute to the construction of 
suitable roads to and throughn the premises as well as to a railroad, 
should such an opportunity offer, and erect thereon a commodious and 
permanent auditorium or assembly room for the meeting and gathering 
of educational, religious, scientific, medicinal, or other worthy organi- 
zations or associations. My object and hope being that the same may 
be dereloped into and become not only a watering resort, but an institu- 
tion after the order of a chautauqua." 

Then follows the appointment of the plaintiff, the Wachovia Bank- 
ing and Trust Company of Winston, as executor with full power "to 
sell any real or personal property at  public or private sale as will seem 
best, and to make title to the same; to change or alter any investments 
of the estate or the trust herein created, if the interest of the estate or 
the trust funds appear to be benefited thereby, special care being taken 
in all cases to a ~ o i d  speculations and to secure sure and profitable 
investments." 

Upon a caveat filed in  the Superior Court, it was found that the 
paper-writing was the last will and testament of said J. C. Tise, and 
judgment was entered accordingly that the plaintiff, as executor and 
trustee, "is authorized and directed to proceed to carry out said will 
in all respects." This is a subsequent action by the said executor and 
trustee against the widow and heirs at  lam and devisees to determine 
the validity, construction, correct interpretation and effect of the above 
recited item as to the residuary clause embracing Vade Mecum Springs 
and execution of the trust in regard thereto. The heirs at  law challenge 
the validity of the trust upon the following grounds: 

First. That the sum available and applicable to the trust is inade- 
quate and that to use such sum in an effort to carry out the trust mill 
be to waste that portion of the estate without accomplishing any sub- 
stantial part of the donor's intention. 

Second. That, independent of the inadequacy of the fund, the trust 
is void because : 

1. The purpose decIared is not a charitable purpose. 
2. There is an intermingling of charitable and noncharitable 

purposes. 
3. The beneficiaries are uncertain and indefinite. 
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4. The purpose and plan is uncertain and indefinite, presenting an 
impractical and visionary scheme without form or definite purpose, 
with an unlimited range of choice i n  the trustee, with nothing provided 
to guide, check, or control an unbridled discretion on the part of the 
trustee. 

I t  was adjudged by the court that this provision "gives to the plain- 
tiff as trustee the right to make, in its best judgment and sound discre- 
tion, reasonable and proper rules and regulations for tlle management 
of the trust created in item ( i ) ,  and that this right of management 
includes the power of selection amongst the classes 3f educational, 
religious, scientific, medical, and other worthy organizations and asso- 
ciations, such as may be entitled to enjoy the benefil,~ of the trust 
estate-such privilege of selection to be exercised in a reasonable man- 
ner and with a charitable purpose. 

"That since the management of the trust committed to the trustee 
includes the right of selection amongst the associations and organiza- 
tions as a general class mentioned in item (i) ,  and sinl:e this right is 
committed by the testator to the trustee, it is adjudge3 by the court 
that no particular organization or association amongst the classes men- 
tioned in the will has or ought to hare a vested or exclusive estate in  
the property described in  the will, but that such organ zations falling 
within the classes mentioned in the will have only tlle privilege of 
enjoying the benefits of such trust subject to such reasonable rules and 
regulations as may be established by the trustee, unde- the direction 
of the court, for the management of the trust estate. 

"That, it having been admitted in open court that all the heirs at  
lam of J. C. Tise, deceased, and all of the legatees and devisees in his 
will are parties to this action to construe the provisions of the will, i t  
is adjudged by the court that no further or other person3 are necessary 
or proper parties to this action. 

"That the plaintiff pay the cost of this action, to be taxed by the 
clerk of this court, out of the funds belonging to the es;ate in  its pos- 
session as executor and trustee. 

"This cause is retained for further directions, orders, and decrees." 
Thc defendants appealed. 

Richad G. S tock ton ,  Xwink, Korne~  d ITutchins for plaintiff. 
V7m. P. Bynwm, I I o l t o n  d ITol fon,  Manl?y, Hendren f Womble for 

t1efe.ndants. 

CLARK, C. J. The defendants assign as error a refusal to submit an 
issue tendered by them, "Are the funds available for use in connection 
with item ( i )  of the will sufficient to 'conserve, protect, and beautify' 
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the Vade Mecum Springs; 'to contribute to the construction of suitable 
roads as well as railroad to and through the premises, and to erect 
thereon a commodious and permanent auditorium or assembly room 
so as to make thereof and maintain not only a watering resort and 
an institution after the order of a chautauqua,' as contkmplated by 
J. C. Tise at  the time the mill was written?" 

The exceptions to the admission of evidence need no discussion. The 
evidence in regard to the location of the property and the surroundings, 
the buildings thereon, and its suitability for the purposes stated in the 
will, was uncontradicted, and the court properly held that the evidence 
presented a question of law only, and instructed the jury if they believed 
the evidence to answer the issue "Yes." 

The defendant earnestly argued that to carry out this item of the 
will of the testator would be a waste of money, but the evidence does 
not sustain this proposition. The object of the testator as stated in  
the will was "to conserve, protect, and beautify this property of 300 
acres which had been used for years as a summer resort; to contribute 
to the construction of suitable roads to and through the premises as 
well as to a railroad, if such opportunity should offer; to erect thereon 
a commodious and permanent auditorium or assembly room for the 
meetings and gatherings of educational, religious, scientific, medicinal 
and other worthy organizations or associations, and to develop the prop- 
erty into not only a watering resort, but an institution after the order 
of a chautauqua." The funds of the property were adequate, without 
contradiction, for that purpose. Since the establishment of the Kew 
York Chautauqua there have been many similar institutions, more or 
less modified, carrying out that idea, established throughout the country. 
Even in this State there is at  Black Mountain a somewhat similar 
retreat known as Montreat, and also near Black Mountain, Robert E. 
Lee Hall at  Blue Ridge; near Waynesdle  there has been established 
by the Southern Nethodist Church another known as Junaluska, and 
there are probably others. The testator's designation of "an institution 
after the order of a chautauqua" is not invalid on the grounds urged. 
The plan is neither "impossible, impracticable, a waste of money or 
risionary." There is a large discretion left in the executor, but the 
description of the design is sufficiently definite to be worked out on a 
practical plan. We hare had similar cases in which the devise has been 
sustained by the courts as in the Griff in School case from New Bern, 
Griff in u. Graham, 8 N. C., 96; the Clemmons will case, Keith zr. Scales, 
324 N. C., 512; Paine T. Forney, 129 N .  C., 237, and other cases cited. 
There is in this case not only, according to the evidence, the 300 acres 
of land-with the buildings thereon, but a fund of $209,000 in the hands 
of the trustee, a well known and capable trust company. As was said 
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in the Clemmons 111111 case, if the trustee should fai l  to carry into 
effect the trust it will be time enough then to inroke tl e superrision of 
the court. 

It is true that the doctrine of cy pres is not recognized in  this State, 
and i t  is not called for here simply by the fact that the testator wisely 
did not attempt to work out all thc details of the plan which he knew 
must be modified by future development.. H e  wisely laid out the 
nature of the plan and left the details to the executor lo carry out and 
execute his idea. I t  may be, but we do not now decide this, that i t  will 
become necessary to create a subsidiary corporation to c1xecute the trust 
efficiently. 

I t  is not a matter of any consequelice, but as it is d l  to be correct, 
it is not inappropriate to say that  the pronunciation of the phrase "Cy 
Pres," which is Norman-French, is "see pray," Webster's International 
Dictionary, and not "si pres," as we so often hear i t  called. 

I n  Paine 1, .  Forney, 125 IT. C., 237, thc. Court held that where the 
fund could be applied to the indicated charitable purpose, i t  shonld be 
so applied, although insufficient to accomplish all the testator's desire. 
I n  this case, the terms of the will are much more elastic than in the 
Forney case, for the trustee is left to apply the funds in  the best possible 
manner. If  the funds had been even smaller in  the beginning than 
they are, with the passing of the years, by natural :~ccumulation, i t  
may grow apace without violence to the object intended. The  inade- 
quacy of the trust fund, if it were inadequate, cannot ir  any way affect 
the validity of the trust. Whether i t  will be inadequate or not depends 
entirely upon the extent of the plans adopted, and we cannot presume 
in advance that  the executor will not make his plans wisely and ~v i th in  
the scope of his funds. We  must presume that he will plan according 
to the funds devised or to be expected; in  short, that the trustee will 
"cut the coat according to the cloth." 

Whether the purpose of the testator was wise or not is not for the 
court. The trust created by the testator is :I valid charitable trust, and 
the courts mill, if necessary, so supervise its administrat on as to accom- 
plish the purpose expressed in  the will. 

I n  17nirersity I ? .  Gatling, 81 S. C., 509, the testator p~*orided that the 
fund should endow f i ~ e  scholarships i n  the University of Sort11 Caro- 
lina. The fund was insufficient to carry out this purpose, but the 
court held that this bequest was ral id and should go as f a r  as possible 
to carry out the will of the testator. This is not the doctrine of the 
cy prcs which is to apply the surn to some other purposes "equally as 
good," but is the application of thc fuiid to the rerg  p u ~ p o s e  y n l e d ,  
as f a r  as it will go. 
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The purpose of the will is thus clearly expressed by the testator: 
"My object and hope being that the same may be developed into and 
become not only a watering resort, but an institution after the order 
of a chautauqua." There is no ambiguity about this intention, and 
the abscnce of detailed provisions cloes not make it indefinite, but most 
wisely leaves the development of the idea to the trustee, subject always 
to the supervision of the court, whenever i t  may be invoked, to require 
the trustee to conform to the general intentions of the bequest. 

Whether the location at Vade Mecum is the best possible for the pur- 
poses intended by the devisor, is not a matter for the Court, and does 
not in any way affect the validity of the bequest. The general charge 
that the bequest was impractical was made in the Girard will case, 2 
Howard V. S., 127 ; 84 ,h. Dec., 470 ; and also in K e i t h  v. Scales,  124 
X. C., 497, and can always be urged with more or less plausibility 
against any devise of this nature. We think the devise in this case is 
sufficiently definite, that i t  is practicable and not forbidden by law or 
public policy. The object is to establish a chautauqua, the operation 
of the watering place is to raise funds for its support and maintenance. 

I n  the Girard will case, supra,  the Court said: "Possibly some of the 
directions given for the management of this charity are very unreason- 
able and even impractical, but this does not annul the gift. . . . 
The rule of equity on this subject seems'to be clear, that when a definite 
charity is created the failure of the particular mode in ~vhich it is to 
he effectuated does not destroy the charity. . . . So that the sub- 
stantial intention shall not depend on the insufficiency of the formal 
intention." I n  that case Daniel Webster said: "No good can be looked 
for from this college. If Girard had desired to bring trouble and 
quarrel and struggle upon the city, he could have done it in no more 
taffectual way. The plan is unblessed in design and unwise in purpose. 
Tf the court should set it aside, and I be instrumental in  contributing 
to the result, it will be the crowning mercy of my professional life." 
H e  was speaking with the zeal of counsel for his client, basing his 
remarks largely upon the provision in the devise that no minister of the 
gospel should ever be permitted to enter the precincts of the college. 
Great man as he was. he was as mistaken on this occasion as when he 
prophesied that the Pacific coast (then recently acquired by this coun- 
try) ~rould be forerer barren, useless and uninhabited. 

The courts can be but little influenced by predictions of this kind. 
The only question before us is not the anticipations of counsel, warmed 
by zeal for their clients, but whether the devise is legal in its purposes 
and practicable of administration. Whether the fund shall be sufficient 
to carry out the development intended to the full scope of the testator 
or not, it is sufficient as to the extent of the fund which can be used 
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for that purpose. I n  Keith L ) .  Scales, supra, it is said, in  speaking of 
the Griffin free school devise, which it had been sought to invalidate, 
"The school had no previous existence, but was es,ablished by the 
trustee. The Court upheld the trust, and the institution is still the 
pride of New Bern." 

I t  is rarely the case that counsel reprt~senting clients who are the 
heirs at  law of the testator can see and appreciate ihe wisdom of a 
testator who disposes of a considerable estate to charity or other pur- 
poses for the public welfare. We need not draw out this opinion by 
the recital of decision after decision sustaining general purposes similar 
to this. Those we hare already cited can be duplicated manifold by 
diligence in collecting them. I t  is sufficient to say briefly that:  

1. The validity of the trust does not depend upon the adequacy of 
the fund to execute it to the full extent of the intention of the testator. 

2 .  The purpose of the testator was the creation of an institution for 
the public benefit and therefore not illegal. The method of executing 
the trust was largely and wisely left to the executors within the general 
scope of the purposes recited in the mill; and, as already stated, should 
there be a deviation from that purpose the correcting hand of the court 
of equity can at any time be invoked. 

The heirs at  law insist that on account of the uncertainty of the bene- 
ficiary no person could, by right, claim benefit under the will. I n  Keith 
e. Scales, 124 N .  C., 512, the Court, in answer to the objection that 
"there are no beneficiaries mentioned in  said paper-writing sufficiently 
identified that can enforce the trust," said: "That v a s  true in  the 
Girard College case, the Grifin School case, and all similar instances. 
I n  those cases, what boy could come into court and say, 'I, among 
others, was intended to enjoy this bounty,' the trustee could answer, 
'In our judgment you are not best entitled to the benefit of the dona- 
tion.' Yet such devises were upheld." 

I n  cases of this kind, to defeat a bequest for public clmrity, the prece- 
dent most generally relied upon by the heirs at  law a r d  next of kin is  
the famous Tilden uil l  case, T i l t k n  v. Green, 130 N.  Y., 29, but it must 
be noted that that case was decided upon a statute of ?Sew York which 
requires that to constitute a good charitable trust the testator should 
select and designate the ones to be benefited. This has never been held 
except in that State and in others having a similar statute. I n  this, 
and in a large majority of the states, it is sufficient if the testator 
describes definitely the general nature of the trust. H e  may leave the 
details of the execution to the trustee under the superintendence of the 
court of equity. A gift to charity is complete without reference to 
any of the suggestions or directions of the testator as . o  the details of 
the manner in vhich it shall be carried into effect. 5 R. C. L.; 63 
-h. St., 169, note; Russell c. d77e11, 107 U. S., 166. 
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The rule is thus stated in Keith v. Scales, 124 S. C., 512, quoting 
authority: "It is immaterial whether the person to take be in esse or 
not, or n hether the legatees were at the time of the bequest a corpora- 
tion capable of taking or not, or how uncertain the object may be, pro- 
vided there be a discretionary power vested anywhere over the applica- 
tion of testator's bounty to these objects." 

I n  this State a gift to public and charitable uses will be sustained 
when not opposed to any express provision or the plain policy of the 
law, provided the objects are specific enough that the court by decree 
can effectuate them. School v. Institution, 117 S. C., 164; S. v.  Gerard, 
37 S. C., 210. In the latter case the devise was to "the poor of the 
county." Xo more indefinite designation of a class could be imagined. 
The term is relative, but the Court sustained the devise as 
specifying the class out of which the individual beneficiaries were to 
bc selected. 

The tendency of modern thought is more and more that the omner- 
ship of great wealth is not merely for the transmission of it to one's 
o~r-n family, but that it is largely a public trust, and that where the 
fund is more than sufficieut for the reasonable needs of the heirs and 
next of kin, there should be some direction given by devise for the public 
welfare or for the general benefit of the community. 

Seither the right of inheritance nor of disposition by mill are in- 
herent, but both are entirely statutory. At common law, at death all 
the personalty went to the church to be disposed of "il-t pios usos"; and 
later, by statute, i t  went to the executor or administrator without 
accountability, and, later still, was disposed of by the statute of distri- 
butions, if not bequeathed. The real estate passed to the heir, but 
subject to the right of the lord to wardship or a fine (which was a 
year's rent) and other feudal charges. As to the disposition of realty 
by will, in Hodges v. Lipscomb, 128 N. C., 57, it is said: "When one 
closes his eyes on sublunary scenes, and from his cold grasp drops the 
things for which he has toiled or sinned, he has no natural right to 
direct what shall become of them thereafter. The right to dispose of 
property by will is purely statutory, as 3ir. Blackstone tells us. From 
the Conquest down to the comparatively recent statutes of wills, 27 
and 32 Henry, VIII ,  the power to dispose of realty by mill did not 
exist in England (2  B1. Com., 374). This right is not recognized, or 
recognized only to a limited part of the estate, in France and many 
other countries. As it is giren by statute, it may be modified or revoked 
by statute." 

While Mr. Cnrnegie's assertion that ('To die rich is to die disgraced" 
cannot be sustained, those rich men should be remembered with honor 
who devote some part of their estate to widen opportunity and enjoy- 
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ment for the public. I n  death, as in life, those who hare accumulated 
large estates should have regard "for the spears of ,Judah and the 
archers of Benjamin"-that solid mass of men who have lived in 
porerty or struggled through life on small means, yet whose law-abiding 
spirit has protected the property of those who hare made large accumu- 
lations of wealth, in safety and untroubled by the spoiler. Not to do 
this is to fail in their reasonable duty to the community and to defeat 
the just expectations of the public. 

The courts always lean strongly to support and sustain all reasonable 
execution of such bequests and devises. 

Xo error. 

L i r , ~ ~ x ,  J., dissenting: The question to be decided on this appeal is 
the validity, as an alleged charitable trust, of item '5" of the will of 
J. C. Tise, which reads as follows: 

"A11 of the residue and remainder of my estate, which it is intended 
shall include my property in  Stokes County, N. C., at  Vade Mecum 
Springs, to be set apart and held in special trust to (1) conserve, pro- 
tect, and beautify said property; (2)  contribute to the construction of 
suitable roads to and through the premises as well as railroads, should 
such opportunity offer; and ( 3 )  erect thereon a commodious and per- 
manent auditorium or assembly room for the meetings and gatherings 
of educational, religious, scientific, medicinal, and other worthy organi- 
zations or associations. My object and hope being that the same may be 
developed into and become not only a watering resort, but an institution 
after the order of a chautauqua." 

I t  will be noted that there is no limit as to the beneficiaries of the 
trust, and that they are all "educational, religious, scienl ific, medicinal, 
and other worthy associations" throughout the world, and as such I 
thi~lk it is too indefinite to be enforced. 

The authorities on the question are numerous, but I :,hall only refer 
to three or four North Carolina cases taken from britlf of appellant 
~vhich, I tbink, are decisive. 

I n  Bridges v. Pleasants, 30 N. C., 26, i t  was held thai a bequest, "to 
be applied to foreign missions and to the poor saints; this to be dis- 
posed of and applied as my executor may think the proper objects 
according to the Scripture, with the greater part, howerer, to be applied 
to nlissionary purposes," Tras too indefinite and, therefore, roid, not- 
withstanding the executor had accepted the trust and had formed a 
schcme for administering it whereby the trust fund mculd be used in 
accordance with the pnrpose of the donor. 

Rufin, C. J., said: "The paper must tell us the testator's meaning or 
we can nevcr find it out. . . . Wherever the aid of the court is 
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invoked there must appear some right in  the person who applies, or for 
whose benefit i t  is sought, to support a gift by will. I n  the present case 
it is impossible, from anything appearing in the will, to conjecture 
how, by whom, or in whose favor these sums of money were to be admin- 
istered. What kind of 'foreign missions,' whether diplomatic or religi- 
ous, or, if the latter, of what sect or to what countries, no man can say. 
So, likewise, of the 'home missions.' The gift to the 'poor saints' is 
equally indefinite. . . . The poor of the country or city are proper 
objects of such charity; for the objects of bounty are readily known, 
and their number easily ascertained, and the gift is in fact to the public. 
But the 'poor saints,' if it could be known who they are at  all, are not 
mentioned in the will as of any county, nor country; but, if any can 
take, all such persons throughout the world are to share in  it, which 
is preposterous." 

I n  Holland v. Peck. 37 N. C., 255. the testator directed his executors , , 
to pay certain moneys "for the benefit of the Methodist Episcopal 
Church in America, whereof Francis Bsbury is the presiding bishop, 
this sum to be disposed of by conference or the different members com- 
posing the same, a s  they shall, in their godly wisdom, judge will be 
most expedient or beneficial for the increase and prosperity of the 
gospel." I t  was held (Gaston, J.) to be a devise upon trust, and void 
for indefiniteness. 

I t  was further held that the ~ r e c i s e  Durvose of the testator in the 
& 

bequest cannot be qollected therefrom. The disposition of the money 
is directed to be made by the conference "as they shall, in  their godly 
wisdom, judge will be most expedient or beneficial for the increase and 
prosperity of the gospel." The distribution of the money is to be the 
advancement of the gospel. But the means by which that end is to 
be effected are left entirely to the uncontrolled discretion of the con- 
ference. I s  the money to be employed in building churches, in  estab- 
lishing schools, in paying ministers, in publishing books, or in support- 
ing the poor? . . . I t  is certainly the general rule that, where 
property is given upon a clear trust but for uncertain objects, the 
subject of such trust is regarded as undisposed of, and the benefit of the 
trust results to those to whom the law gives the property in default of 
disposition by its owner. I n  the ease of a trust, there must be some- 
body in whose favor the court can decree a performance." 

After pointing out what the doctrine of a trust in favor of the next 
of kin ii such case does not obtain in England because of the doctrine 
of cy pres, the Court, speaking of that doctrine, says: 

"The principle is admitted to be unsound, and several of the decisions 
founded upon i t  are revolting to common sense. . . . But we have 
no instance in this State . . . where this extravagant doctrine on 
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the subject of charities has ever been acknowledged. . . . By affect- 
ing to consider charity as the substance, and all else as but the formal 
part of a will, and compelling the testator to be charitalde in our way, 
when we do not know in what way he purposed to be charitable, or 
w1m1 the charity he purposed can be executed, we sha'l, in  effect, be 
maki~lg a will for him where he is silent, and a l t e r i~  g it when his 
declared intention necessarilv fails." 

,i bequest "to some promising young man of good talmts and of the 
Baptist order, to be selected by my executors," is void "because of its 
indefiniteness. There is no person who can claim it." H e s t e r  v. Hester ,  
37 N. C., 330. 

zi devise that land should be sold and "the proceeds laid out in build- 
ing coiirenient places of worship, free for the use of all (Ihristians, who 
acknowledge the divinity of Christ and the necessity of a spiritual 
regc~wration," is yoid for mncertainty. W h i t e  v. Uniztersity,  39 
N. C.. 19. 

111 stating the general grounds upor1 which gifts to public charitable 
uses will bc sustained in equity, Rufin, C. J., declared the doctrine of 
this Court to he that such gifts will be sustained "when not opposed to 
tho express provisions or the plain policy of the law, proT ided the object 
is so specific that the Court can by decree effectuate it, by compelling 
the esecntion of thr will, according to the intention of the donor, and 
keeping the subject within the control of the Court, so as to have the 
will'of the donor observed. . . . I t  seems to 11s that it would be 
impossible for the Court to keep any control over s ~ c h  persons or 
property; and, therefore, that this is a trust, which thrl Court cannot 
undertake to execute, since it cannot execute it effectually." 

These cases have been frequently affirmed, and in all of them the pur- 
pose of the testator was as commendable and as definitely express~d as 
in the one before us. 

Indeed, I do not see how a trust could be made more indefinite and 
uncertain than one to all "worthy organizations or associations," em- 
bracing, as it does, the whole world. 

I t  is also doubtful if this is a charitable trust as it does not appear 
that it is a gift, and there is nothing to prevent the trnstee from making 
the nsnal charges for accommodation at  Sashionable resorts, which 
would bc prohibitive to a majority of the membership cf  the different 
organizations referred to in the will. 

I think tlle judgment of tlle Superior Court ought to be reversed. 

liT~~~,~<~~, J., concurs in this opinion. 
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THE STEPHENS COMPANY v. MYERS PARK HOMES COMPANY. 

(Filed 11 May, 1921.) 

1. Easements-Streets-Higtlways. 
The right to an easement in a public street or highway, a s  a general 

rule, may be acquired by grant or dedication, by the exercise of the 
power of eminent domain, or by user for the requisite time. 

2. Same-Dedication-Plats-Divisions-Maps-Land Development. 
Where lands have been platted into blocks, lots and streets, etc., and 

thus developed and sold by deeds referring in their descriptions to the 
plat, i t  has the effect of a dedication as  between the grantors and the 
purchasers, not only a s  to the streets, etc., adjoining each purchaser, 
but also a s  to all those appearing upon the designated plat, without any 
authority of the grantor to change them, unless such power is specifically 
reserved to them. 

3. S a m e D e e d s  and Conveyances-Snbdivisions-Dedication-Estppel. 
Where the owner of several tracts of land has them platted into several 

subdivisions, showing blocks, lots and streets, and has sold the lots by 
conveyance referring each lot to its respective subdivision for descrip- 
tion, some of these subdivisions reserving the right to alter and change 
streets under certain conditions, and a s  a part of the general scheme 
has theretofore mapped the entire property in general outline, showing 
thereon some of the streets, for the purpose of aiding investigation of 
title, which were never constructed: Held, the question of dedication 
and estoppel between the owner and the purchasers will apply only to 
the divisional map on which each lot respectively appears, and the 
various subdivisions will not be regarded a s  a n  integral part of the 
entire tract considered a s  a whole. 

4. Same--"Key Maps." 
Where the deed of a purchaser of a lot refers for description to a 

divisional map of lands laid off into blocks, lots and streets, he may not 
refuse title to the lot so purchased upon the ground that he would receive 
a smaller lot than he had purchased, because an original map in general 
outline, and used for an entirely different purpose in the general scheme 
for development, showed the,adjoining street as  broader and shaped differ- 
ently, thus giving an easement in the locus in quo, 

8. SameRegistration-Notice. 
Where a body of land has been platted and mapped into blocks, lots, 

and streets by several separate and distinct divisions, and lots sold with 
reference to each division respectively for description, the streets shown 
on the divisional map of each respective lot, as  between the owner and 
purchaser, is  dedicated to the owners of the lot therein; and the fact 
that a prior registered "key map," or one in general outline of the entire 
tract, had some streets marked thereon, will not be regarded as a dedi- 
cation of those streets so as  to give the purchasers any rights therein. 

AI~PEAL by defendant f roin Harding, J., a t  March Term,  1921, of 
MECKLEKBTRG. 
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Controversy without action, heard upon the following agreed state- 
ment of facts: 

"1. That both plaintiff and defendant are corporations organized and 
existing under the laws of the State of North Carolina, with their prin- 
cipal offices in Charlotte, N. C. 

"2. That the defendant, the Myers Park  Homes Comprtny, hereinafter 
called the Homes Company for convenience, entered into a certain writ- 
ten contract with the plaintiff, the Stephens Company, to purchase from 
the latter a certain lot of land, hereinafter fully described, in  the suburb 
of the city of Charlotte, known as Myers Park, a real estate development 
belonging to the Stephens Company, and paid a part of the purchase 
price therefor at  the time of the execution of said contrtlct, the balance 
being payable upon delivery of the deed to said lot, and that said lot is 
described as lot 6 or Block 11-A of Myers Park, according to revised 
map of said block, recorded in  Book 230, at  page 131, in  the office of 
the Register of Deeds for Mecklenburg County, North Carolina. 

"3. That the Stephens Company has tendered to the Homes Company 
a properly executed fee-simple deed, with the usual co~enants  of war- 
ranty, to said lot and has demanded the payment of the balance of the 
agreed purchase price, to wit, the sum of $1,305; and that the Homes 
Company has refused and still does refuse to accept faid deed or to 
pay the balance of the purchase price on the ground that a portion of 
said lot has been dedicated to street purposes and is now subject to the 
casement thereof. 

"4. That the facts with respect to the alleged dedication are a s  
follows : 

" ( a )  That Myers Park is a real estate development ltdjacent to the  
city of Charlotte, comprising 1,100 acres or more of land; that when 
this development was first undertaken, a survey of the entire tract was 
made and general plans for the proposed development, which were to  
be subsequently worked out in detail, were prepared and embodied on 
a certain map hereinafter called 'key map.' 

" ( b )  That on account of the fact that the title to Myers Park  prop- 
erty was derived from different sources, and that the property was-corn- 
~ o s e d  of large tracts of farm lands, the boundaries of which were diffi- - 
cult to locate accurately, lawyers found the examination of titles and 
the preparation of abstracts of titles to property within this develop- 
ment exceedingly troublesome without some assistance. That solely for  
these reasons the said 'key map,' on which notations wercm made showing 
the source of title of its various tracts thereon shown, was 'recorded' 
on or about the first day of December, 1913, in the office of the Register 
of Deeds for Mecklenburg County, North Carolina, ir Book 230, at  
page 241, for the convenience of attorneys, and also to c~utline the gen- 
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era1 proposed scheme of the development, but absolutely without any 
intention whatever of making said map final or conclusive as to any 
details, the said key map, in  fact, not containing sufficient information 
to locate or to furnish a correct description of any block, lot or street; 
and further, that the provisions of Gregory's 1913 Supplement to 
Revisal of 1905, Rev., sec. 263 (a ) ,  Acts 1911, ch. 55, and our registra- 
tion laws in  general were not complied with in 'recording7 said map, 
there having been neither the required proof upon oath by the surveyor 
nor the required probate. 

"(c) That no sale or conveyance of property has ever been made by 
reference to said 'key map,' but, on the contrary, all sales and con- 
veyances have been made by reference to different detail maps which 
are called subdivisional plats, and which are referred to specifically in  
all deeds conveying property in Myers Park. 

"(d) That from time to time, as the Stephens Company undertook 
to sell lots in the various sections of Myers Park, the general plan was 
worked out and the detailed maps or subdivisional plats were prepared 
and recorded, showing one or more blocks, the streets adjacent thereto, 
the various lots in  the blocks, and the exact dimensions of all such 
blocks, streets and lots. 

" (e)  That in all conveyances of property within Myers Park, lots 
have been described by lot and block numbers, as shown by certain of 
said subdivisional plats recorded in the office of the register of deeds, 
which were specifically referred to, and have usually been described 
also by metes and bounds. For example, the lot in controversy, in  
addition to the description by metes and bounds, is described as lot 6 
of Block 11-A, ,according to revised map of said block recorded in Book 
230, at  page 131, in the office of the register of deeds, this map being 
a subdivisional plat. 

"(f)  That, not later than 1 September, 1913, a subdivisional map of 
Block 11-8  was made and recorded in Book 230, at page 131, in  the 
office of the register of deeds for Mecklenburg County. showing Boule- 
vard A, now Morehead Avenue, as a curved street, of the width of 110 
feet, but that said street was never physically designated, improved, 
opened or used as thus shown. 

"(g) That thereafter, on or about 4 December, 1916, the said sub- 
divisional plat of Block 11-A in the office of the register of deeds was 
revised, as shown o i  the plat thereof, said BouIevard 4, now More- 
head Avenue, being shown thereon as a straight street, of the width of 
80 feet; and that after this revision was made, said street was laid out 
and paved, as shown on said revised plat, and has been used by the 
public as thus constructed since the spring of 1917. 
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" ( h )  That  prior to tlie revision of said plat no lot \i7a3 sold in Block 
11-A or in any other block adjacent to Morehead Avenue, but that one 
or more lots in Block 11-,1 facing on Queen's Road were sold, all deeds 
therefor, l~owever, containing the following provisions : 

" 'The foregoing property is conreycd subject to th r  Eolloning cove- 
nants, conditioils, and restrictions, which tlw party of tlie secolid part, 
for  himself, liis heirs and assigns, liprrhy coveilants alld agrees to per- 
form and abide by. 

"'12. The  Stephens Company, its successors or assig;ns, shall have 
the right to change, alter or  close up  any street or a ren  le sllown upon 
said map not adjacent to the lot ahorc described and not necessary to 
the full  enjoymelit by the party of the srcond part  of the above described 
property, and shall retain the right and title to and control of all streets 
and avenues n i th in  the boniitlarics o' Myers Park ,  s u ~ j e c t ,  however, 
to the rights of the party of the second part for the purposes of ingress 
and egress necessary to the full  e~ijcyrnerit of the above describcd 
property. 

" '13. I t  is expressly understood and agreed by the parties liereto 
that all of the foregoing covenants, conditioi~s, and rwtrictiotls, wliich 
are for tlie protection and general wc3lfare of the commi~nity, shall he 
c o ~  enants running with the larid.' 

"(i) That  said Moreliead Auenue, v hilc conrcilient, ii, not necessary 
for the purpose of ingress and egress, 11or for the full enjoynitwt of nng 
of tlie lots in Block 11-,1 wliicli xwre conveyed prior to tlir rrvisioli of 
said subdirisiotlal p la t ;  that Morellead drenue ,  as revised, constructed, 
and 11ow existing, serves all necessary or u s ~ f u l  purpos3s, except that  
i t  is straight instead of curved and is some~rliat narrower than before 
the said revision, arid that i t  is n ider  than the average street in Myers 
P a r k  and in  the city of Charlotte. 

" ( j )  That  after tlw recordation of the original subtl i~ isio~ial plat of 
Block 11--1, and before the rm-ision thereof, lots in otlier parts of Myers 
P a r k  mere sold, i n  the deeds to wliicll the Stephens Company did not 
reserve the rielit to change, alter, or close up  streets xvithili Myers 
P a r k ;  that  in none of said iletds was any rcfere~ice made to the map 
of Block 11-,I, nor, as stated, was any lot in Block 11-A so sold. 

" ( k )  That  Morehead Alrenue, if constructtd as shown m the original 
snbd i r i s io~~a l  plat of Block 11-,\, woultl corer a portion of the front of 
lot No. 6 several feet in width a t  some points. 

" 5 .  That  it lias been agrerd by the partitls hereto th: t if, upon the 
foregoing facts, tlie court be of the opinion that said deed r i l l  convey 
to the defendant a n  i~idefcasible fee-simple title, free and clear from 
all casements of every nature, on account of the said original sub- 
dirisioiial plat of Block 11--5, and tlie streets shown thereon, then and 
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in that erent the plaintiff is entitled to and shall recover of the defend- 
ant the sum of $1,305, the balance of said purchase price, and all costs 
of this action; but that if the court be of the opinion that upon the said 
facts there has been a dedication of said street, as shown in original 
subdivisional plat, and that said lot is subject to the easement thereof, 
then the plaintiff shall recover nothing and shall be taxed with all 
costs: Provided,  however, that either party may appeal to the Supreme 
Court of Korth Carolina from the decision of this case by the Superior 
Court. Wherefore, the parties of this proceeding pray the court that 
their relative rights under the facts hereinbefore set forth be determined 
and judgment rendered accordingly." 

His Honor, being of opinion that the deed tendered by plaintiff was 
sufficient to convey a fee-simple title to the lot in question, free and 
clear of the alleged easement, rendered judgment in favor of the plain- 
tiff in accordance with the agreement betveen the parties. Defendant 
appealed. 

H .  C .  Dockery and C .  H.  Gocer for plaintiff .  
Clarkson, Tal iaferro Le. Clarkson for defendant ,  

STACY, J. As a general rule, it may be said that the right to an ease- 
ment in a public street or highway may be acquired by grant or dedi- 
cation, by the exercise of the power of eminent domain, or by user for 
the requisite length of time. S e x f o l ~  P.  Elizabeth C i t y ,  169 N .  C., 385. 
The principle involved in the instant case is one of dedication or 
equitable estoppel. Discussing the law applicable to this question, it 
was said in ST'itfson v .  Dou-l ing,  179 S. C., 542: 

"It is the recognized principle here and elsewhere that when the 
owner of suburban property or other has the same platted, show- 
ing lots, parks, streets, alleys, etc., and sells off the lots or any of 
them, in reference to the plat, this, as betn-em the parties, mill constitute 
a dedication of the streets, etc., for p b l i c  use, although not presently 
opened or accepted or used by the public," citing Elizabeth C i t y  1%.  Com-  
mander,  176 9. C., 2 6 ;  Slrhee7cr 2.. C'onstrtrcfion Co., 170 N. C., 427; 
Green I ? .  llIiller, 1 6 1  N. C., 25. 

The same principle was declared in Greeu 1 % .  X i l l e r ,  supra, with rea- 
sons therefor, as follows : 

"Where the owner of real property lays out a town or village upon 
it, or even a plat of ground, and divides it into blocks or squares, and 
subdirides it into lots or sites for residences, which are intersected by 
streets, avenues, and alleys, and he sells and conveys any of the lots 
v i th  reference to a plan or map made of the property, or where he sells 
or conreys according to a map of the city or town in which his land is 
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so laid off, he thereby dedicates the streets and alleys to the use of those 
who purchase the lots, and also to the public, under certain circum- 
stances not necessarv to be now and here stated. . . . The reason 
for the rule is that the grantor, by making such a conveyance of his 
property, induces the purchasers to believe that the strrbets and alleys, 
squares, courts, and parks will be kept open for their use and benefit, 
and haring acted upon the faith of his implied representations, based 
upon his conduct in platting the land and selling accordingly, he is 
equitably estopped, as well in reference to the public as o his grantees, 
from denying the existence of the eascrnent thus created." 

This doctrine is founded upon principles of equity and fair dealing 
and has been stated and restated in so many decisions of this Court that 
i t  may be declared now as settled and no longer open for lebate. Hughes 
v. Clark, 134 N .  C., 457; Davis v.  Xorris ,  132 3. C., 435; Collim v .  
Land Co., 128 N .  C., 563; Conrad v. Land Co., 126 N .  C., 776; S.  v. 
Pisher, 117 N. C., 733, and numerous cases of like impo1.t. 

I n  Collins v.  Land Co., supra, i t  was held "That a map or plat, 
referred to in a deed, becomes a part of the deed as if t were written 
therein, and that, therefore, the plan indicated on the plat is to be 
regarded as a unity, and the purchaser of a lot acquires the right to 
have all and each of the ways and streets on the plat or IrLap kept open." 
I n  snpport of this position, the following mas quoted with approval 
from Elliott on Roads, see. 120: 

"It is not only those who buy lands or lots abutting on a road or 
street laid out on a map or plat that have a right to insist upon the 
opening of a road or street, but where streets and roads are marked on 
a plat and lots are bought arid sold with reference to the map or plat, 
all who buy ~ ~ i t h  reference to the general plan or scheme disclosed by 
the plat or map acquire a right to all the public ways designated thereon 
and may enforce the dedicatioii. The plan or scheme irtdicated on the 
map or plat is regarded as a unity, and it is presumed, as well it may 
be, that all the public ways add value to all lots embraced in  the general 
plan or scheme. Certainly, as every one knows, lots with convenient 
cross streets are of more ralue than those without. and it is fair to 
presume that the original owner would not have donated land for public 
ways unless it gave value to the lots. So, too, it is just t >  presume that 
the purchascrs paid the added value, and the donor ought not, therefore, 
to be permitted to take i t  from them by revoking p a ~ t  of his dedi- 
cation." 

The principles of law here involved have been clearly established, 
and they afford no cause for division of opinion. But the difficulty 
in the case at  bar arises from an effort to apply the given facts to these 
settled principles. The defendant refuses to accept the deed tendered 
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by plaintiff, alleging that a portion of the lot intended to be conveyed 
thereby has been dedicated to street purposes, and is now subject to 
such an easement. The validity of the deed is assailed chiefly upon 
two grounds: 

1. Defendant contends that the plaintiff made and recorded a sub- 
divisional plat of Block 11-9 of Myers Park, in which is located lot 
No. 6, the lot in  controversy, showing and providing for a street known 
as Boulevard A, now Morehead Avenue, which, if located as shown, 
would cover a striw across the front of said lot several feet in width; 
that said subdivisional plat was subsequently revised, changing said 
street from a curve to a straight street and narrowing it in width from 
110 to 80 feet; that while no lot shown on said plat was conveyed by 
reference thereto without reserving to the plaintiff in the deed therefor 
the right to change, alter or close said street, yet conveyances of prop- 
erty elsewhere in Myers Park  were made in  which this right was not 
reserved; that while various subdivisions of Myers Park  have been 
platted and the plats recorded, and property in 811 cases conveyed by 
reference to the respective plats of the subdivisions in which the par- 
ticular property is located, yet defendant contends that Myers Park  is 
one single development and the various subdivisional plats, though 
physically separate, should be treate; as constituting constructively a 
unit and as amounting together to one single map; and that, by reason 
of these facts, Morehead Avenue was irrevocably dedicated to street 
purposes immediately upon recordation of said original subdivisional 
plat of Block 11-A. 

For this position the defendant relies upon Collins v. Land Co., supra, 
as a controlling authority. But we think there is a distinction between 
the Collins case and the one at  bar. I t  appears from the agreed facts 
that the Stephens Company has made no conveyance of any lot on 
Morehead Avenue with reference to thy original subdivisional plat on 
which that street was designated. I t  further appears that no conveyance 
of any lot shown on said plat was ever made in which the right to alter 
or close streets, not adjacent to the lots conveyed and not necessary to 
their full enjoyment, was not reserved specifically to the plaintiff in  
the deeds made by it, and that Morehead Avenue was not necessary to 
the full enjoyment of such lots thus sold in Block 11-A. 

On the other hand, in the Collins case, the improvement company 
had the land laid off into city lots, separated by streets, and a plat 
thereof was made, upon which certain portions were designated as 
streets and others as lots. Thereafter, without reserving the right to 
alter or close any street, it proceeded to sell some of the lots with refer- 
ence to this map. Later, an attempt was made to impeach and lessen 
the effect of the map mentioned in the conveyances of property and 
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to which reference had been made i n  the deeds of sale. Under these 
circumstances i t  was held that  the streets had been dedicated to the use 
of the public, and that  the purchasers of the lots had acquired the right 
to have thc same kept' open. But  this is not the case now before us, as 
will appear from the facts agreed. 

Furthermore, Morehead Avenue was never opened or used as shown 
on the original subdirisional plat ;  but, as subsequeritly revised, con- 
structed, and now existing, serves all necessary or useful purposes, and 
is wider than the arerage street i n  Myers P a r k  or in the city of 
Charlotte. 

The question then arises, Are all of these subdirisional plats to be 
regarded as a unit so that, after the recordation of ore  arid the sale 
of lots thereby, all others thereafter recorded instantly become con- 
struetirely a part  of the first plat, and that no changct may be made 
in  the latter plats, even though there has been no conre,fance by refer- 
ence to the latter plats? 

This, we think, must be answered in  the negative under the facts 
and circumstances of the instant case, for each plat is in fact, and mas 
designed to be, a separate, distinct and integral subdirision. 

Moreorer, i t  appears that no harsh or arbitrary action has been taken 
by the plaintiff and no unreasonable exercise of the reservations con- 
tained in  its deeds is presented for consideration. H.nce, upon the 
record, we think the plaintiff's position in this respect should be sus- 
tained. 

I t  follons, of course, when one of these subdirisional plats has been 
recorded, and lots sold with reference thereto, the principles of estoppel 
and dedication then apply to the particular subdivision covered thereby. 

2. Defendant further contends that Boulerard now Xorehead 
*Irenue, appears upoil the "key map" as a curved strec1t, whereas the 
said street, as actually located and as shown upon tl e rerised sub- 
divisional plat, is straight; that  although said ('key map" has never 
been referred to in  the conreyance of any property in 11  yers Park ,  yet 
defendailt contends it has been oil record iu the office of the regisier 
of decds for Mecklenburg County, where it n a s  open to inspection by 
any prospectire purcllasers of property who may ha re  boen, and doubt- 
less were, influenced thereby; and that as soon as any property was sold 
in  Myers Park ,  even though i n  all conreyances a particular subdi- 
risional plat was referred to, all streets sho~vn upon said key map mere 
immediately and irrerocably dedicated to the purcliasers 2nd the public. 

The correctness of this position must depend upon the character and 
purpose of the "key map." The plaintiff, as a matter 'c~f accommoda- 
tion, and merely for the purpose of outlining in  a generd  way its pro- 
posed development, and for convenience and assistance lo attorneys in 
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preparing abstracts of titles, caused to be made and spread upon the 
records a plat of its entire development, known and designated as a 
"key map." This map, while showing accurately the exterior bound- 
aries of the entire tract, the boundaries of the various tracts purchased 
by the plaintiff, to make up its entire holdings, and, in a general way, 
the relative location and contiguitv of blocks and lots within the various 

L. " 
tracts and the general location of streets, yet i t  is  not sufficiently defi- 
nite i n  its details to furnish a correct description of any lot, block or 
street, and was neither intended nor used for the purpose of description 
or sale in the actual conveyance of property. I n  every instance, before 
any lot was offered for sale or conreyed, subdivisional plats of one or 
more blocks were made, giving in  detail and with accuracy the descrip- 
tion of all blorks, lots and streets adjacent thereto, and conveyances in 
all cases were made by reference to these subdivisional detailed plats. 
No reference has been made in  any deed to this key map, and no sales 
were ever made by it. Hence i t  would appear that  said map alone, 
considering the manner of its use, is not sufficient to effect a dedication 
of the streets shown thereon. "It  is  th.e offer of sale by the plat, and 
the sale in accordance therewith, that  is the material thing which deter- 
mines the rights of the parties." CTollin,c v. Land Co., supra. 

After a careful investigation of the entire record we think his Honor, 
Judge Hnrding, correctly decided the case in accordance with law and 
precedent. 

I t  is proper to say that, in considering this appeal, we ha re  found the 
excellent briefs filed by counsel on both sides of material aid and 
assistance. 

Affirmed. 

(Filed 4 May, 1921.) 

1. Wills-Devise-Hei~s-Fee Simple. 
While a devise is to the testator's son. "to him and his heirs forever," 

passes a fee-simple title to him without the use of restrictive expression, 
it will not be so construed when it appears from tlle interpretation of 
other language used in the mill that he was o ~ l l y  to take a defeasible fee. 

Where a devise is to the testator's son "and his heirs." followed by 
the words that in the event he should die "without heirs." then to the 
testator's daughter "and the heirs of her body," the word "heirs," used 
in connection with the son, evidences the testator's intent, from the 
relationship of the devisees, that it should mean issue or chilclren of 
the son, and the words "bodily heirs," used in connection with tlle daugh- 
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ter, as issue or children of the daughter, and upon the happening of the 
contingency after the death of the daughter, her issue (Ir children will 
take the fee-simple title, to the exclusion of the heirs general of the son 
dying without issue. 

5. Sam-Statutes-Descendible Interests. 
Under the provisions of Rules 1 and 10, C. S., 1654, a devise to the 

daughter of the testator and her issue, upon the death of the testator's 
son without issue, is such an interest as is descendible to the issue of the 
daughter when she has died before the happening of the contingency. 

4. Wills-Devise-Estates-Remainders. 
Where the testator directs that two of his children, beneficiaries under 

his will, pay a certain sum of money to another of his children, and "no 
more." the intent of the testator is manifest that the other two children 
shall enjoy the remainder of the gifts to them. 

APPEAL by petitioners in partition procecadings from Finley 
June Term, 1920, of RICHMOND. 

This is a proceeding for partition of land. 
Both parties claim under Joseph Hines, who died in 1865, 

a bill. 

, J., a t  

leaving 

In  the first item of the will the testator devised all his property to 
his wife for life. 

I n  the second item he devised all his land, after th. death of his 
wife, to his son, John &I. Hinm, "to have and to hold to him and his 
heirs forever." H e  also gives in  the same item all his negroes, to be 
equally divided between his son, John M. Hines, and his daughter, 
Elizabeth, stating that he had already advanced his daughter seven 
negroee, and said item closes with the following provisions: '(In case of 
the death of my  said daughter, S. Elizabeth, without heirs her surviving, 
all the negroes to her bequeathed shall vest in and becon-e the property 
of my said son, John M. Hines, and his heirs; and in case of the death 
of my son, John M. Hines, without heirs him survivin:, then all the 
property to him bequeathed, both real and personal, s h d l  vest in and 
become the property of my said daughter, S. Elizabeth, and the heirs 
of her body, to her and their sole and separate use af aforesaid. I 
further bequeath to my said daughter, S. Elizabeth, upon the death 
of my  wife, Sarah, two good beds and furniture and one common farm 
horse." 

I n  the third item he gives his son, M. W. Hines, $400, to be paid 
equally by John M. Hines and his daughter Elizabeth in ten annual 
installments, and concludes this item as follows: ('I n- ake the above 
bequeath to my son, M. W. Hines, and no more." 
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The following facts were admitted : 
"1. That said will was executed on or about 1861, and that testator 

died on or about 1865, and the will was admitted to probate soon there  
after. 

"2. That testator left surviving him his widow, Sarah C. Hines, and 
three children, to wit: M. W. Hines, S. Elizabeth (Baldwin) (Robin- 
son), and John 31. Hines, and none others. 

"3. That the widow died intestate about 1870. 
"4. That M. W. Hines died intestate about 1877, and that plaintiffs 

are his lineal descendants. 
"5. That S. Elizabeth died intestate in the year 1915, and that the 

defendants are her lineal descendants. 
"6. That John M. Hines died in the year 1917 intestate and without 

ever having had issue. 
"7. That John M. Hines, deceased, held the land described in the 

petition under the will of Joseph Hines, deceased. 
"8. That the relationship as set out in the pleadings is admitted to 

be correct and that all parties in interest are before the court." 
His  Honor held that the defendants, who are the children and heirs 

of the daughter, Elizabeth, mere the owners of the land, and entered 
judgment accordingly, from which the petitioners appealed. 

A. R. McPhai l  and X c I n t y r e ,  Lawrence & Proctor for plaintiff. 
W .  L. Spence, 0. L .  H e n r y  and W .  R. Jones for defendants. 

ALLEN, J. I t  is manifest from an inspection of the whole will that 
i t  was the purpose of the testator to give to his son, M. W. Hines, out 
of his estate $400 and "no more," and that his son John and daughter, 
Elizabeth, should have and enjoy the remainder. 

I t  is also clear that in the first part of item 2 the land in controversy 
is devised to John in fee simple absolute, and if there is nothing in the 
subsequent parts of the will changing this to a defeasible estate, the 
petitioners are the owners of one-half of the land as the heirs of John, 
since he left no lineal descendants. 

The testator, however, imposed the limitation upon the devise to 
John that the land should become the property of Elizabeth and the 
heirs of her body ('in case of the death of my son John hf. Xtines without 
heirs him surviving," and the present controversy depends on the proper 
construction of this clause. 

The petitioners contend (1) that the words "heirs him surviving" 
mean "heirs" and not "children" or "issue," and that as John left 
heirs-the present petitioners and the defendants-the contingency upon 
which Elizabeth was to take has never happened, and that the estate 
of John was absolute and passed bv descent to his heirs; (2)  that if 
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the word "heirs" means children or issne, the interest of Elizabeth until 
~ h e  death of J o h n  was contirigent, and would not pass to the defendants 
by dcsc~nt ,  and as Elizabeth died before John,  this intercst of Elizabeth 
lapsed. 

Both positions are, in our opinion, se t t l t~ l  against the petitioners. 
011 the first questioil tlie Court says, i n  Puqh t > .  = L l l w ,  179 n'. C., 

309 : "It has bem held in  screral of our dcc~isions collstruing deeds of 
similar import that ,  in case of a limitation o ~ c r  011 the death of a 
granter or first taker without hcir or heirs, a d  the second or ultimate 
talwr is prrsumptircly or potentially one of the heirs general of the 
first, the term 'dying vithout heir or heirs' on tlie par t  of the grantee 
\ \ i l l  he co~istructl to mean not his heirs general, but his issne in tlie 
S P I I S ~  of cliilclren and grandchildren, etc., living at h i ;  death. Pnin 
1 Rrrhcr, 128 N. C'., 236; Frajccks 1'. I l 'h i fahcr .  116 S. C'., 518; Rollins 
1 % .  K w l ,  115 X. C., 69 .  I n  Bain 1 . .  B a k r r ,  supra,  the testator devi.;rs(l 
thcx property to his son, and 011 the son's death, v - i t h o ~ ~ t  heirs. to his 
dm~ghtcrs,  thr. word heirs in this limitation was held to mran cliildre~i, 
auil the present Chief Justice, delivering thc opinioil, szlid : 'From thc 
contest it  is  clear that the words witliont lawfnl hcir or heir9 are 11sei1 
in the sellse of dying withont i s sw  or (~hildrrn,  othcrwisc the limit n t '  ~ I L  

orcr to tlic danplitcrs would h a r e  1rcc11 ill lain.' Alnd ill Fra~ziX.c I.. 

TTrhitaX.cr a similar ruling was made. as follo~vs : ' T h e r e  a tcstatris 
d e ~ i v i l  land to her son for life, and after his death to 'iis l an fu l  heir 
or heirs, if ally, and if none, to tlie children of another son, the words 
"heir or heirs" will be c o n s t r ~ ~ e d  to mean liis issue ant1 riot his heirs 
generally, and upon liis death witliont issne the l a i d  goes to the children 
of tlie other son, all of whom were, l i r ing  at the date of the d l . '  " 

Tlie principle is applied to deeds and wills alike, and all of the ron- 
tlitions are  present for its application in  the will before us, as Elizabeth, 
the illtimate taker, was the presnmptirc heir of John.  the first taker, 
ant1 tlie word "heirs" mui;t tlicrefore bc held to mean children or issue. 

I f  so, did the interest of Elizabctl-i lapse hecause of 1ic.r death before 
Johtl, or (lid it pass hy inheritance to her children, the dcfendants? 

Tlic same question v a s  raised in Lrzris v.  Smith, 23 K. C., 146, in 
n.hic.11, Gcrsto~r, .Jrrsficr, says: "The second question r a i s d  is free from 
doubt. The  interest in an  esccntory devise or beqnest is tra~isnlissihle 
to tlie heir or csccutor of one dying before the happening of the con- 
tingrwcv 11pon which it deper~ds," and this principle has heen affirmed. 

See , l Ioor~  1 % .  Barro~c , .  24 K. C., 437; TTTrrh.s I . .  IT 'r~hs ,  40 T. C., 117, 
ant1 x o r ~ ~ r q a y  1.. X o r r i s ,  122 K. Cy., 199. 

I n  Kornequ?i I - .  ,lIorrio, supra,  a contingent esecutorp dm-ise was made 
to W. F. Kornegay, coritingent upon the death of J o h n  J. Kornegay 
and Albert C. Kornegay, the first takers, without children. J o h n  J. 
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Kornegay  h a d  died without  issue and  W. F. Kornegay also died without  
children, leaving Albert U. Kornegay his  sole he i r  a t  law. Albert r. 
Kornegay  contracted to sell the lands devised under  t h e  will, and  t h e  
Cour t  held t h a t  t h e  contingent interest of W. F. I io rnegay  rested i n  
Albert U. Kornegay  by  descent. 

Furches, Justice, del irer ing t h e  opinion of the  Cour t  i n  t h e  case, says :  
"The  person (W. F.) being certain, but  the event upon which his  estate 
depends being uncertain,  i t  was such a contingent estate a s  might  be 
t ransmit ted by descent. 2 F e a r n e  Remainders, pp .  28, 30 and  433; 
Forfescue r .  Saf ter thzc~ai f~,  23 N. C., 566. A n d  W. F .  being dead with- 
G U ~  issue, and  leaving Albert U. h i s  ouly heir  a t  law, this  contingent 
estate descended and  vested i n  Albert U." 

R u l e  1, C. S., 1654, provides: " E r e r y  inheri tance shall l ineally 
descend f o r w e r  to the  issue of the  person who died last  seized, entitled 
or  h a r i n g  a n y  interest therein, but shall not lineally ascend, except a s  
hereinafter  prorided." A n d  R u l e  1 2  : " E r e r y  person, i n  whom a seizin 
is  reqnired by  a n y  of t h e  prorisiorls of this  chapter ,  shall be deemed to 
h a w  been seized, if h e  m a y  have  had  a n y  r ight ,  t i t le o r  interest i n  t h e  
inheritance," thus  recognizing tha t  any  interest i n  land belonging to a 
cer tain person m a y  be t ransmit ted by  inheritance. 

W e  a r e  therefore of opinion t h e  defenclants a r e  t h e  owners of the  
l and  and  t h a t  t h e  petitioners a r e  not elltitled to  part i t ion thereof. 

,Iffirmed. 

ROAD COM\IBIISSIOSERS O F  ABHE COUSTT v. BASK OF ASHE ET AL. 

(Filed 11 May. 1921.) 

1. Constitutional Lam-Statutes-Local Law-Road Districts-Counties. 
A public-local act incorporating road commissioners of w county. and 

giving them the powers, rights, duty and authority. a s  to the hiqh\vays 
of that  county, etc.. that  were formerly held by the county commis- 
sioners, does not contravene sec. 9 ,  Art. 11, of the State Constitution. 
in depriving the hoard of county commissioners of certain powers relat- 
ing to the public roads therein. 

2. Same-Bonds. 
An act of the Legislature authorizing the road commis~ionrrs of a 

county to issue bonds, upon the approral of its electors, to obtain moneys 
for the expenditure upon certain particularly designated objects in 
respect to its public roads, and which does not contain any proviqion for 
the laying out. altering or discontinuing any road or highway, does not 
contravene Art. 11, see. 29, of our State Constitution. prohibiting the 
Legislature from passing local, prirate or special act relating to the 
subject. 
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Same--Limitation of Issuance of Bonds i n  Series. 
Municipal or district bonds for road purposes may be issued in the 

judgment of the proper authorities a s  and when needed, when the statute 
under which they a re  issued impose no limitation thereon, except a s  to 
the total amount, by requiring that  it  should not exceed a certain per 
cent of the assessed property valuation of the district. 

Same-Notice t o  Purchasers of Bonds. 
Where the proper authorities a re  given, under the statute, discretion 

to issue road bonds for a district a s  and when needed, not exceeding 
an amount to be ascertained according to a percentage of the assessed 
property valuation of the district, a provision in the order for issuing 
the bonds, that  i t  was the first to  be made, is notice tha t  other bonds 
under the same power would thereafter be issued. 

Constitutional Law - Road Districts-Counties-Municipal Corpora- 
tions-Statutes-Amendments t o  Statutes-Elections. 

An amendment to a former act authorizing a road district to issue 
bonds for road purposes upon the approval of the elector:;, which imposes 
additional expenditures and reduces the amount of the bonds to be issued, 
and is  silent a s  to another election on the question, restores the authority 
of the  former act, and the purchasers of the bonds may not successfully 
maintain that  another election is essential to the val idi~y of the bonds. 

S a m e S e c e s s a r y  Expenses. 
The expenditure of moneys by a road district for its roads is for 

necessary purposes, and where bonds a re  authorized by statute to be 
issued with the approval of the electors of the district, an amendment 
to  the act, which is silent upon the question of holding mother  election, 
cannot be construed to require it. 

Elections-Polling Places-Electors-Presumptions-Notice. 
Where polling places in each township of a road district have been 

established for a long time and a r e  regarded a s  permanent, i t  will be 
presumed tha t  each voter within the district knew where he should 
register and vote on the question of bonds, and where the notice of the 
election complied with the law except designating the esact location of 
these well-known polling places, the election will not be declared invalid 
solely on that  account. 

Municipal Corporations - Bonds - Maturity of Bonds - Statutcs- 
Notic-Contracts. 

A purchaser of municipal bonds, having a definite time fixed for their 
maturity, purchases with notice of the provisions of a statute authorizing 
their issuance, permitting the obligor to  pay thereon within fire years, 
or create a sinking fund, and he is  bound by his contract: Semble, this 
question is only academic. 

APPEAL by  defendants  f r o m  Webb, J., a t  Apr i l  Term, 1921, of ASHE. 
T h i s  was a controversy without  action. I t  appears  f r o m  t h e  case 

agreed t h a t  t h e  plaintiff issued $300,000 road bonds, fixing t h e  dates 
of maturi ty ,  f o r  which t h e  defendants  agreed to p a y  p a r  and  accrued 
interest a n d - a  p remium of $500. T h e  plaintiff was incorporated, Public-  
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Local Laws 1919, ch. 467, and was vested with the powers, rights, duties 
and authority of the board of county comnzissioners with fespect to the 
public roads of Ashe County, and was authorized to construct a system 
of highways for said county. By virtue of an election under said act, 
it was authorized to issue bonds not exceeding 15 per cent of the assessed 
1-aluation of property. Pursuant to said act, and under authority of 
said election, the plaintiffs issued and sold, on 6 May, 1919, $200,000 
of road bonds. The personnel of the plaintiff board was increased by 
the act of 1921 which directed the construction of certain additional 
roads in the county and certain other disbursements; the 1921 act had 
been ratified after the entire issue of $300,000 previously sold had been 
expended and much more than that amount had been obligated upon 
contracts for the construction of said system of highways. Subsequent 
to the act of 1921, the plaintiff sold said $300,000 bonds now in contro- 
versy, said act of 1921 having limited the issuance of bonds to 5 per 
cent of the assessed valuation of property instead of 15 per cent, and 
it appears from the agreed statement of facts that under the said limita- 
tion a total of more than $865,000 could be assessed as authorized, and 
that there still remains a margin of $365,000 without exceeding the 
statutory limitation. The defendants refuse to receive and pay for the 
bonds upon the ground that they question the validity of the $300,000 
issue. 

The court entered judgment that the $300,000 bonds are in all respects 
a valid and binding obligation of the county of Ashe, and are not sub- 
ject to recall and payment before the dates of their maturity, which 
were made absolute by the action of the plaintiff board. 

1.I'. R. Bauguess f o ~  plaintif. 
G. L. Park for defendants. 

CLARK, C .  J. The first objection of the defendants is to the consti- 
tutionality of ch. 467, Public-Local Laws 1919, which they claim vio- 
lates see. 29, Art. 11, because it deprives the board of county commis- 
sioners of certain powers relating to the control of public roads; and 
their second objection raises the same point as to the amendatory act 
ratified 3 February, 1921, entitled "An act to amend the public road 
law of Ashe County, ch. 467, Public-Local Laws 1919," and also on 
the ground that it contravenes the section of the Constitution above 
cited and deprives the county commissioners of the exercise of such 
powers, and directs the expenditure of the fund upon certain particu- 
larly designed objects. 

Both these have been considered and settled by repeated 
decisions of this Court. Chapter 467, Public-Local Laws 1919, contains 
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110 prorision for tlie laying out, opening, altering or diwontinuing any 
road or liighvay. The object of the act was to provide funds with 
~ l i i c l i  to build a system of highways for the county, vreating a road 
coniniission to execute and supervise the details of coilstru&ting such 
system. The  amendatory act of 1921, extent3ing the poners of the road 
conlinis~io~i,  directs the completion and co~~st ruct ion  of certain roads, 
ailti directs certain townships to he paid snms not exccwling amounts 
tllercil~ stated, to be used in con~~ect i i ig  the townships 74th the county 
system. Seit l ier  of said acts contain any prorisiori a': to the laying 
out. ope~iing, a l t e r i ~ ~ g  or discontinuing any road or highv:ay, but ~ n ~ r e l y  
~ O T - i d e s  the machinery for executing such work. The  location of the 
roads is  left to the jndgmeiit of the road co~nmission. T h e  provision 
of tlie Legidature for tlir application of the money arising from the 
sale of the boi~tls was clearlv that tlie mollev "Should be distributed 
upon sonic. fixed basis or according to a fixed rule, so that  this equal 
apportioninnit might be better enforced." B r o w n  I .  Comrs.,  173 
K. P., 59s. 

Iit X i l l ~  1 % .  ('onzrs., 17.5 X. C., 215, i t  i~ said, quoting Brozcn v. Comrs., 
' ( I t  was never intended to prohibit legislation authorizing the raising 
of proper funds hy the rale of bonds or by taxation for measures re- 
quired for the public good, though siicli fiinds should be for improve- 
mtwts ill qomr fixed place or in restricted territory detern~ined upon 
hr local authorities ill pursliance of general laws oil th(1 subject." I n  
tlic l i ' ~ * o r ~ ~ i ~  ~ S P  it n-as also held : "I t  i s  impossible to co iceiue that  the 
p ~ i r p o s ~  of tlic amendnieiit n.as to deprive the General Asscnibly of the 
p v v r  nbsolutcly nwesmry to aid ~ o u ~ ~ t i e s  and towmhips in the con- 
strnctioii a ~ i d  r e m i r  of their ~niblic- road.;. Tlic framers of thc mne~ld- 
nir3nt no doubt intended to leare intact the l o i ~ g  recognized and statntory 
IKIX(Y of the Legislatllrc to superrisr a i ~ d  control the financial affairs 
of t l ~ c  ~nnnicipalities of the State." 111 Cow~rs .  1 % .  P r ~ ~ d e n ,  178 AT. C., 
394. tlie Legislature had authorized a certain bond issue and directed 
tlie capcntliture upon certain designated projects, and it was held that  
the ctatntc "o~ily pro\ itled the means vhcreby the roads could he coil- 
strnctetl and maintained in  the moqt rational arid equital le  way for tlie 
gcnwnl bc~iefit of t l i ~  colultj-, and to this end the Legislature authorized 
the issue of bo~ids to raise the f ~ l n d  of $275,000, and rc~quired that  i t  
s l l o ~ ~ l d  lw so appropriated to the tliffprent srctiol~s of thl> county as to 
girc each one its fa i r  sharp of thr  benefit to accrue. The  framers of 
the Col~stitution certainly did not intend to witliliold their sanction 
from so beneficial a scheme for road improrrnient." 

This Co l~ r t  has repeatedly upheld acts incorporating l~oards  of road 
conlmissioners, vesting in them the power to issue bon3s arid giving 
them full control over the construction, maintenance, laying out, alter- 
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ing, and discontinuing of roads and highways. Comrs. v. Comrs., 
165 N .  C., 632, citing numerous cases, saying, ('The Legislature has the 
authority to create a board of road commissioners and vest them with the 
authority over the roads that the county commissioners had theretofore 
possessed, quoting Trustees v. Webb, 155 N.  C., 383, to the same effect, 
and saying that "the jurisdiction of the road commission~rs in these 
matters is subject to regulation, in the discretion of the Legislature." 

I n  Hargrnve 1 ) .  Comrs., 168 S. C., 686, the Court held that the con- 
struction and maintenance of public roads are  necessary public expenses, 
and that '(the General Assembly may provide for construction and 
working the same, and may create a board to do this, distinct from the 
county commissioners," holding that all such matters are under the 
control of the Legislature. 

The defendants' third contention is that the road commissioners are 
without authority to issue the bonds without a new election. I t  appears 
from the agreed case that an election was duly called. The order for 
the election stated that the vote was to be taken upon the issue of bonds 
as provided by chapter 47€, Public-Local Laws 1019. Chapter 10 of 
said act provides that in the event that a majority of the votes cast at 
such election should be "for good roads," the commissioners, a t  their next 
meeting, shall proceed to carry out the wishes of the people as expressed 
in such election, and with as little delay as possible shall issiw the bonds 
in  such denominations and of such class and for such term as may be 
deemed best by said road commission. Section 9 provides: "Bonds 
may and shall be executed by the board of good roads commissioners, 
. . . provided that the maximum amount of bonds issued, together 
with all bonds previously issued and remaining unpaid by said county 
shall not exceed 15 per cent of the assessed valuation of the county." 
This gave the commissioners discretionary powers in the issuance and 
sale of bonds, but limited the maximum amount. There was 110 require- 
ment that all the bonds should be issued at  once, or in one series, or 
that  all the bonds should be sold at  once, for the commissioners did not 
know what amount would be needed to complete the system of roads 
required, and a great loss in interest might be incurred by issuing more 
than was necessary a t  any one time. The limitation being fixed by 
percentage on the assessed valuation, the only restriction was as to the 
limitation, leaving the amounts and times of issuance discretionary with 
the plaintiff board. The plaintiff board, in its order of bond issue, 
6 May, 1919, provided : "This is the first issue of bonds under authority 
of said election; said election authorizing the issuance of such amounts 
as may be necessary, not exceeding 15 per cent of the assessed raluation." 
This gave notice that the board would issue on further series, and a t  
that time contemplated a n  additional issue or series. 
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I t  is not unusual to fix the limit of indebtedness by bond issues by 
municipal corporations by a prescribed percentage of the assessed ralua- 
t im.  I n  19 R. C. L., 978, i t  is held that "when the Constitution pro- 
vides that the indebtedness of a municipal corporation shall not exceed 
a certain percentage of its total assessed valuation, the last assessment 
prior to the incurrence of the indebtedness is taken as a test; and even 
where the validity of the indebtedness is made to depend upon the 
assent of the voters, it is the assessment prior to the incurrence of the 
indebtedness and not an assessment prior to the election that is taken 
into consideration. Such provisions do not prelrent the incurring of a 
new indebtedness if the total of indebtedness, old and mw, does not at 
any time exceed the limit." I n  28 Cyc., 1600, it is said: ''A statute 
providing that municipal officers shall issue bonds within a certain 
;umber of days after an election authorizing such issue does not imply 
that they may not issue them after the time specified; a rd  the fact that 
municipal bonds were not issued until nearly t ~ o  years after the passage 
of an ordinance making a provision for their payment does not invali- 
date them." 

I n  this case, even if the authority to issue bonds within a time pre- 
scribed had passed, the act of 1921 would restore the authority. Taking 
into consideration the increase in the valuation of property since the 
election was held on 19 April, 1919, the Legislature, by the act of 1921, 
amending the previous act, restricted the totality of the bonds to 5 per 
cent of the assessed valuation for 1920 instead of 15 per vent. 

The defendants contend, however, that even if the authority was 
restored by the act of 1921 that the Legislature in the latter act con- 
templated another election to be held after its passage, hut there is no 
reference to any election, and the act limits the amount of bonds rather 
than extends it. At the date of the ratification of the act of 1921 all 
of the first issue of $200,000 bonds had been expended, and the work 
contracted for required as much more.   no wing that there were no 
funds in the hands of the road commissioners with whi(:h to carry on 
the work of completing the system of highways, the Legislature directed 
that certain additional roads be constructed as a part of the county 
system, and that certain sums be paid to certain townshi~s  for township 
purposes. The commissioners are commanded to extend the work, thus 
increasing the indebtedness to complete the system of i.oads provided 
for in the act of 1919. This being a necessary expense, the county com- 
missioners were authorized to incur i t  even if the authority under the 
original act had ceased, and should the act of 1921 not restore such - 
authority, if already lapsed, it would have been necesswy to issue the 
additional bonds to carry out the mandate of the Legidature as was 
held in Bradshau! v. High Point ,  151 K. C., 517, and Smathers 1 ) .  
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Comrs., 125 N. C., 480, and other cases. The  commissioners would be 
authorized to issue bonds to complete the system of roads for the county 
being authorized to incur indebtedness in the construction of a certain 

u 

system of roads, this being a necessary expense authorized by the statute 
and by the popular vote. 

The  fifth objection of the defendants is that  under the authority of 
Comrs. 1 % .  Trust Co., 164 N. C., 301, the uames of the voting places in  
every precinct or township must be given. Chapter 467, Public-Local 
Lams 1919, provides that  "the election shall be held in the same manner 
as prescribed by law for holding elections for the General Alssembly." 
I n  ;he agreed case i t  is stated that the polling places in  every township 
were well known to all electors, and that  there is only one polling place 
in  every township or precinct. The  order for the election contained the 
following notice: "The registry books of the various townships in the 
county shall be open 29 March, 1919, for  the registration of the electors 
of the county, to remain open as required by law for the registration of 
the electors for the election of representatives to the General Assembly." 
This was followed by the names of all the townships, giving the names 
of the registrars and judges in each for the respectire townships. I t  is 
admitted that these polling places were fixed and permanent and well 
known, and that  the election was held under the general laws which 
could be changed only according to C. S., 5926, after due inquiry and 
iiotice fully given. The  presumption is that  each elector knew where 
the polling place v ~ a s  in the precinct in which he was entitled to vote. 

The  sisth exception is  that  though the dates of the maturity of the 
bonds were fixed, yet under the provisions of the statute the commis- 
sioners may within five years after the iss~rance of the bonds begin their 
payment, or the creation of a sinking fund, for  the payment of the 
principal at maturity. The  defendants admit in their answer that  this 
provision in no wise affects the validity of the bonds, and as thev agreed 
to take them knowing of this option on the part  of the debtor to begin 
payment within fire yeare, they cannot h~ heard in repudiation of their 
agreement to take the bonds. The  present board cannot estop the option 
which, uilder the statute, they or their successors may exercise. The  
probability of the payment of bonds before maturi ty b,v a progressive 
community constantly needing funds for public improvements is  so re- 
mote as to relegate this objection as an  almost purely academic question. 

We think that  the $300,000 of bonds for which the defendants con- 
tracted were legally issued under authority of law, and of an  election 
properly held, and are  in all respects valid and binding obligations of 
the county of Ashe. 

Affirmed. 
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J. A. LONG v. CLEMMIE CROMER ET AL. 

(Filed 11 May, 1921.) 

Arbitration and Award-Limit as to Time-Courts-Extension of Time. 
Where, pending the action, the parties thereto, ex cul'ia, enter into an 

agreement to arbitrate so as to conclude them all, and therein specifically 
state the time limit in which it was to be consummated and that it was 
for the purpose of having a judgment signed by the judge at  a certain 
term of the court upon the award entered, the court is without authority 
at the term stated, upon his finding that one of the selected arbitrators 
refused to serve, to order that the case be referred again to the same 
arbitrators to act under the agreement, fixing the term for final disposi- 
tion, and refusing a motion of a party to place the case again on the trial 
docket. 

APPEAL by   la in tiff from Ray, J., a t  November Term, 1920, of 

Civil action to recover damages for an alleged breach of a written 
contract to convey land. 

After the institution of this suit, and while the same was pending, 
complaint and answer having been filed, the parties voluntarily entered 
into the following agreement: 

I n  this cause i t  is agreed between the parties that the whole matter 
in  dispute, lam and fact, be submitted to W. J. Wall, N.  S. Jones, and 
Luther Baker as arbitrators. 

The award of said arbitrators, or a majority of them, to be final, and 
when filed to become a rule of court. The parties to this instrument 
hereby further agree that the judge of the Superior Court shall sign a 
judgment at  the next term based upon said award. 

They hereby further agree to execute bond in the sum of $2,000, 
payable to the adverse party, the stipulations of said bond being that 
they will abide the award of the arbitrators and the judgment of the 
court rendered thereon. 

I t  is further agreed that 29 September be fixed for taking testimony 
before the arbitrators herein named, to the end that the report may be 
filed in  time for a judgment to be rendered thereon at the next term of 
the Superior Cpurt of Stokes County, which convenes 1 fi-ovember, 1920. 

I t  is further agreed that in  the event the arbitrators desire to view 
the land in  person, before rendering their award, they an: by this agree- 
ment permitted to do so. I t  is further agreed that, notwithstanding 
what the award may be, each party agrees to pay one-half of the cost of 
the arbitration. J. 8. LONG, [SEAL] 

Plaintif. 
CLEMMIE CROMEIZ, [SEAL] 

JOSEPH H. CRONER, [SEAL] 

Witness : W. H. BECKERDITE. Defendants. 
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I n  an effort to carry out said agreement, the parties and their counsel 
met on two different occasions before the November Term, 1920; but 
at both times they were unable to go into a hearing on account of the 
absence of one of the arbitrators. Whereupon, at  the said November 
term the plaintiff gave notice of withdrawal of his consent to arbitrate, 
and moved to have the case set for trial at  the next term of the Superior 
Court. This motion was overruled; and the court, ex mero motu, 
entered the following order : 

"This cause coming on to be heard upon motion of plaintiff to strike 
out the agreement to submit the matter in controversy to arbitration 
and place the cause upon the docket for trial at  the next term of the 
court, and it appearing from the agreement to arbitrate the matters in 
controversy between the parties that 'the award of said arbitrators, or a 
majority of them, to be final, and when filed to become a rule of the 
court.' 

"The court concludes from this clause in  the agreement that the agree- 
ment to arbitrate the matters in  controversy was consented to by the 
parties under the supervision of the court, and i t  appearing that the 
arbitrators have failed to hear the matter and make any award in  the 
case, and the plaintiff stating in open court that he withdraws his con- 
sent given in the order to arbitrate the matter, and refuses the right to 
allow the matter to be proceeded with, i t  is ordered by the court that 
the motion that the case be upon the trial docket of the calendar to the 
next term of the court be disallowed, and that the case be heard and 
determined by the arbitrators hereinbefore selected by the parties and 
named in the order, the court finding as a fact that one of the arbitra- 
tors refuses to serve as such. 

'(And that a copy of this order be certified by the clerk of this court 
to W. J. Wall, N. S. Jones, and Luther Baker, arbitrators, to proceed 
to hear and return the matter, and to return the award and further 
findings to the next term, of this court. 

"To this order and findings the plaintiff gives notice of appeal in  open 
court. Rotice waived, Appeal bond fixed in the sum of $35, adjudged 
sufficient. 

"The record proper, together with a copy of the agreement to arbitrate 
and a copy of this order to constitute the case on appeal to the Supreme 
Court. J. BIS RAY, 

Judge Presiding." 

To the foregoing order plaintiff excepted and appealed. 

McMichael & Johnson for plaintiff. 
J .  D. Humphreys and N. 0. Petree for defendants. 
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PUBLIC SEKVICE CO. 2.'. POWER Co. 

STACY, J. I t  was stated upon the oral argument that  while the agree- 
ment to arbitrate commenced with the words, " In  this cause i t  is  agreed," - 
get as a matter of fact  said articles of agreement were never filed as a 
par t  of the record in  the Superior Court. I t  also appears, from the 
face of the instrument, that  the award of the arbitrator., or a majori ty 
of them, mas to become a rule of court only when filed, and then i t  was 
to be 'a  final settlement of the wliole matter i n  dispute. And further, 
the date for taking testimony before the arbitrators was fixed "to the 
end that  the report (award) might be filed in  time for a judgment to 
be rendered thereon a t  the next term of the Superior Court of Stokes 
Coimty, which conrelies 1 hToremher, 1920." Thus i t  would seem that  
the agreement to arbitrate was made es c u ~ i a  and purposely limited as 
to time. Under these circumstances we think his H o r ~ o r  was without 
authority to enter the order which forms the basis of plaintiff's appeal. 

This is not a suit to e~iforcc an arbitration agreemcnl. hut to recover 
damages for a n  alleged breach of contract to convey land. T h e  agree- 
nlnit to arbitrate was entered into p e ? i d ~ n t e  l i te  i n  an  effort to espedite 
a hearing ant1 to end the litigation. Fail ing to acconlplish this result 
within the specified time, both parties mere a t  liberty to treat the instru- 
ment as no longer b i rd r ig  a i d  a t  an  end. 

We refrain from entering upon a discussion of the principles of arbi- 
tration and award, which were argued on the hearing, as we do not 
think they arise upon the rword in this case. The  order directing the 
arbitrators to procetd will be set aside, and the parties will take such 
further action as they may be advised. 

Error.  

YORTH CAROLIR'A 1'UBLIC SERVICE COMPANY, THE CITY OF 
GREESSRORO, AXD THE CITY OF HIGH POIR'T v. SOUTHERN POWER 
COhIPANY. 

(Filed 11 May, 1921.) 

1. Removal of Causes-Pleadings-Change of Nature of Original Cause. 
Where a cause of action has been brought in the State court and is not 

then removable to the Federal Court, it may thereafter become so if the 
pleadings have been changed as to so affect the nature of the oririnal 
suit as to bring it within the Frderal Removal Act. 

2. Same-Restraining Order-Injunction. 
The application for a temporary restraininq order is merely anCillary, 

incidental, and auxiliary to the original suit, and where the original suit 
is not removable under the Federal acts, it  does not tecome so merely 
because a restraining order has thereafter been applied for and obtained 
therein. 
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3. Corporations - Public-service Corporations-Discrimination4redit 
Issues-Questions for Jury-Trials. 
Where mandamus is sought to compel a public-service corporation to 

furnish its goods or products to the plaintiff without discrimination, and 
the pleadings set at  issue the question as to whether the plaintiff was 
ready, able, and willing to pay a reasonable rate therefor, a question of 
fact is raised for the determination of the jury, the law not requiring a 
public-service corporation or any other to sell its goods or products to an 
insolvent concern on a credit. 

4. Appeal and Error-Stare  Decise-Law of the Case. 
The decision of the Supreme Court is the law in the particular case 

decided unless changed in the course and practice of the courts. 

APPEAL by defendant from Ray, J., at December Term, 1920, of 
QUILFORD. 

This is a controversy pending in the Superior Court of Guilford 
County wherein the plaintiffs filed petition for a writ of mandamus, 
praying that the defendant be required to furnish electric current and 
power to the plaintiff, North Carolina Public Service Company, through 
its substations at  Greensboro and High Point, for use in  operating the 
street-car lines in both of said cities, and for the use and benefit of the 
municipalities and the citizens thereof for light and power, as is now 
being furnished. 

I n  apt time the defendant, observing the requisite formalities, filed a 
petition for removal of the cause to the District Court of the United 
States for the Western District of North Carolina. This motion for 
removal was denied, and the ruling was affirmed on appeal. The defend- 
ant then filed an answer to plaintiffs' petition, joining issue upon the 
merits of the case. 

Thereafter plaintiffs applied to the court below for a temporary in- 
junction, as ancillary to the original proceeding, which was granted and 
made returnable at  Greensboro on 14 December, 1920. Prior to said 
return date, the defendant filed a second petition and bond, again asking 
that the case be removed to the Federal Court. This was denied, and 
defendant gave notice of appeal. 

Plaintiffs then moved for judgment on the pleadings, which was 
allowed. Defendant excepted and appealed. 

Brooks & Kelly for Public Service Company. 
C. A. Hines for city of Greensbmo. 
Dred Peacock for city of High Point. 
Cansler 4 Cansler, Broadhurst & Cox, W .  P .  Bynuan, and W .  8. O'B. 

Robinson,, Jr., for defendant. 
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PUBLIC SERVICE CO. v. POWER Co. 

STACY, J. This case was before the Court at  a former term, and is 
reported i n  180 N. C., 835. The single point presented for considera- 
tion a t  that time was the mooted question of the defendant's right to 
have the case, as then instituted, remored to the Federal Court for trial. 
The decision on the first appeal was adverse to the defendant's conten- 
tion, and has now become the law of the case, so far  as lhe State courts 
are concerned, unless the condition of the pleadings has heen so changed 
as to affect the nature of the original suit. Fritzlen v. Boatmen's Bank, 
212 U. S., 364. I t  is well settled and not disputed that a case, non- 
removable in character when commenced, may become r~~movable there- 
after at  a later stage. Great A70rthern R. Co. v. Alexarsder, 246 U .  S., 
276; Ayers v. Watson, 113 U .  S., 594; Powers v. Chesapeake & 0. Ry. 
Co., 169 U.  S., 92. 

The defendant's initial motion for removal mas dcmied upon the 
ground that a proceeding, in  conformity with the Stat-  statute, for a 
writ of mandamus was not a suit "of a civil nature, a t  l a v  or in equity," 
which could be removed from the State to the Federal courts. d direct 
authority for this position is to be found in the case of' Rosenbaum v. 
Rower, 120 U.  S., 450, where it is stated in  the syllabus. "An original 
proceeding for a mandamus is not a suit of a civil nature within the 
meaning of the Removal Act of 3 March, 1875, and is not removable." 

The defendant's second petition for removal presents the question as 
to whether the plaintiff's application for a temporary injunction, as an 
ancillary remedy, works such a change in the original proceeding as to 
bring i t  within the terms of the acts of Congress making i t  removabie 
to the Federal Court. We concur in the judgment of his Honor below 
that it does not. Freeman 2). Howe, 6 5  U .  S., 450. 

The application for the restraining order was made in this cause, and 
is merely ancillary, incidental, and auxiliary to the original suit. I t s  
purpose was to maintain the existing status until the legal and statutory 
rights of the parties could be determined. The action is still a pro- 
ceeding for a writ of mandamus. The pleadings have not been changed, 
neither have the parties. Hence, we think the defendant's second peti- 
tion for a removal was properly denied. State v. Assupance Company 
of  America, 251 Mo., 278; 46 L. R. *4. (3. S.),  955;  First hTatiom1 
Bank of Alcrnnder v. Twnbull,  16 Wallace, 190; BrooX-s v. Clark, 119 
u. S., 502. 

We are of the op in io~~,  howerer, that his Honor erred in granting the 
plaintiffs7 motion for judgment on the pleadings. Arrong other con- 
troverted facts i t  is alleged in the complaint and denied in the answer 
"that the plaintiff public service company is ready, akle, and milling 
to pay the power company a reasonable rate for all power and current 
required of it at  Greensboro and High Point, and stands ready to con- 
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t i m e  to take same, if i t  is furnished without discrimination as to rates 
and service." 

The denial of this allegation raises a question as to the relative rights 
of the parties, which cannot be overlooked. The law will not require a 
public-service company, or any other, to sell its goods or products to an 
insolvent. concern. -4 public business is not necessarily charitable or 
eleemosynary. Of course we know nothing of the merits of this par- 
ticular fact in  issue, nor whether i t  is raised in  good faith, but i t  is 
squarely joined in the pleadings and arises upon the plaintiffs' own 
allegation. 

There are other controverted matters appearing on the record, but we 
need not consider them now, as they may be adjusted satisfactorily on 
trial or by agreement, as is often the case in matters of this kind. 

Let the judgment of the Superior Court be set aside; and the parties 
will proceed as they may be advised. 

Error. 

WALKER and ALLEN, JJ., concurring : We concur because the former 
decision in this case, to which we did not agree, is the law of the case, 
and because we understand that, under the present opinion, all issues 
of fact raised by the pleadings, including the question as to whether the 
plaintiffs are competitors of the defendant, are referred to a jury. 

TV. P. INGRAM ET AL. V. YADKIN RIVER POWER COMPANY. 

(Filed 11 May, 1921.) 

1. Appeal and Error-Record-Settlement of Case--Signature of Judge- 
Agreed Statement. 

In order that a case on appeal may be considered, the record should 
contain a proper statement of the case sought to be determined in the 
Supreme Court, which is fatally defective unless there is an agreed case 
properly set out in the record, or where the judge has not signed what 
purports to be the case he has settled for the parties. 

2. Appeal and Error - Record - Statement of Case - Contention of 
Counsel. 

Matters in dispute between the appellant and the appellee as to admis- 
sious or agreements will not be considered by the Supreme Court on 
appeal, it being required that the case on appeal, properly presented, shall 
determine all such matters, and not a verbal controversy between counsel. 

3. S a m e c a s e  Remanded. 
Held,  the record not being altogether clear as to certain facts occur- 

ring on the trial in this case, it is remanded to the Superior Court for 
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the appellant to request the judge, who presided at the trial, to fix a time 
and place for the hearing, so that he may find the material facts disputed 
at  the hearing, if such may be desirable or possible. 

4. Sam~Printing-Supplemental Order. 
Where a case on appeal is remanded to the Superior Court judge to 

make the case more definite or more full as to matters disputed in the 
Supreme Court, this Court may not require the entire record to be printed 
again if found to be correct, for in such event a supplemental order may 
sufflce. 

APPEAL by plaintiffs from McElroy, J., a t  first September Term, 
1920, of RICHMOND. 

Civil action to recover damages for alleged ponding (of water against 
and sobbing lands of plaintiffs by reason of defendant's concrete dam 
and flash dam at Blewett's Falls on the Pee Dee River. There was a 
verdict and judgment in favor of the defendant. Plaintiffs appealed. 

Stack, Parker & Craig and W .  R. Jones for plaintifs. 
Robinson, Caudle & Pruitt, Thomas & Phillips, F. W .  Bynum. James 

H .  Pou, and W .  L. Currie for defendant. 

STACY, J. The record contains no proper statement of case on appeal. 
The case, as settled by the trial.judge, is not signed by him; and there 
is no agreed statement of the case. This was a matter of procedure to 
which the appellants should have given proper attention. C. S., 642, 
643, and 644; Holloman v. Hollman, 172 N.  C., 835; Gaither v. Car- 
nenler, 143 N.  C., 241; S t e v m  v. Smathers, 123 N.  C., 499. 

Upon the argument it developed that there is a difference between 
counsel as to what contentions, if any, were abandoned by plaintiffs dur- 
ing the trial in  the Superior Court with respect to the alleged damages 
resulting from the concrete dam. On this point the record is not alto- 
gether clear. I n  Gaither v. Carpenter, supra, it was said: "The case 
on appeal should contain such incidents of the trial as were duly excepted 
to. What those incidents were is a matter which, if not agreed upon by 
counsel, ]nust be settled by the trial judge, and cannot be determined by 
this Court." I t  should also contain a statement of whtit admissions, if 
any, were made by the parties during the progress of i,he trial, if said 
admissions are deemed to be material. 

I t  is well understood that, except in  proper instances, a party to a suit 
should not be allowed to change his position with respect to a material 
matter in the course of litigation. Hill v. R. R., 178 N. C., 612 ; Liltdsey 
v. Mitchell, 174 N.  C., 458. Especially is this so where the change of 
front is sought to be made between the trial and appellate courts. Webb 
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v .  Rosemond, 172 N. C., 848; Coble v. Barringer, 171 N. C., 445. We 
do not intend to say, or intimate, that such is the case here. I t  is one 
of the mooted questions which was argued on the hearing, and we do not 
know how it is. Neither do we mean to suggest that the point was 
raised in a proper manner a t  the time the case was "settled," nor even, 
if established, would be a controlling or material fact in  the case a t  bar. 
We only give the parties an opportunity to have the matter determined 
if they are in  position to do so, and consider i t  worth while. 

The cause will be remanded to the end that a proper statement of the 
case on appeal may be had, including a finding by the judge, if desirable, 
and a more definite one can be made, touching plaintiffs' alleged aban- 
donment of claim for damages resulting from the concrete dam. The 
appellants, being the moving parties, will request the judge to fix a time 
and place for the hearing. 

1 twi l l  not be necessary to have the entire statement of case on appeal 
reprinted if the present record is found to be correct. I n  such event a 
supplemental order will suffice. 

Remanded. 

ORMAND MINING COMPANY v. GAMBRILL AND MELVILLE MILLS 
COMPANY ET AL. 

(Filed 11 May, 1921.) 

1. Deeds and Conveyances-Timber-Reservation of Title-Conditions-- 
Notice. 

A grantor of lands reserving "all wood and timber" thereon, with pro- 
vision that should the grantee divide the lands into the lots the reserved 
right would cease "after any building is begun," is required to give a 
reasonable notice of the time the reservation shall expire, when no time 
limit therefor is specified. 

2. Same--Equity--Cloud on Title--Suits. 
Where the grantor of lands has reserved the right to the timber growing 

thereon, but this right to cease if the grantee divide the lands into lots 
and erect buildings thereon, and the grantee, after reasonable notice to 
cut the timber has not done so on all of the lots, his claim of right to 
continue the cutting as to these remaining lots is a cloud upon the 
grantor's title, which he may have removed in his suit for that purpose. 

3. Deeds and Conveyances-Timber Deeds-Expiration of Time Limit- 
Injunction-Equity. 

An order perpetually enjoining a grantee in a deed from cutting timber 
upon land after his right has ceased is a proper one in a suit by the owner 
to remove the grantee's claim of right as a cloud upou his title. 
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4. Appeal and Error-Supreme CourtEquity-Bill of Peacepending 
Suit+Injunction-Statutes. 

A judgment of the Superior Court may be modified on appeal where 
the plaintiff's right to remove adverse claims as a cloud upon his title to 
lands has been established, so as to enjoin, upon defendant's appeal, 
actions pending in the Superior Court involving the same equity and the 
same subject-matter, where the parties thereto have been made parties 
to the case at  bar, the proceedings being in the nature of a bill of prace. 
C. S., 1412. 

APPEAL by defendants from Bryson,  J., a t  September Term, 1920, of 
GASTON. 

S.  J .  Durham f o r  plaintiff. 
C.  E. W h i t n e y  and A. G. ~ l f a n g u m  for  d(>fendants. 

CLARK, C. J. The plaintiff holds under m a n e  conwyance from one 
Pinchback, whose deed to the plaintiff's grantor contains the following 
reservation: "A11 the wood and timber is reserved by me," with the 
addition that if the grantee should "divide up the land referred to into 
lots and begin the erection of any building on any lot, then I shall have 
no further right to any timber on said lot after any building is begun.'' 
This deed and reservation was before us in Mining Co. v. Cotton Slills,  
143 N.  C., 307, and we there held that, "Where land is conveyed in fee, 
with the exception of the reservation of the timber, if a time or event 
is specified upon which the timber must be cut, the res3rvation expires 
upon the happening of the event or expiration of the t i m e a s  here, 
upon beginning the 'erection of any building upon any lot.' If there 
is no limitation to indicate when the reserration or exception shall 
expire, then the grantee must give notice for a reasonable time that the  
grantor must cut or remore the timber agreed in his reservation, and if 
this is not done after such reasonable notice, then thv reservation o r  
exception falls, and all rights thereunder cease and determine." The 
Court further said: "Whether the right to cut timber is a grant or a 
reservation, it expires at the time specified. When no tlme is specified, 
a grantee of such right takes upon the implied agreement to cut and 
remove within a reasonable time. H e  has bought the timber for that 
purpose, whereas, when a grantor of the fee reserves or excepts the 
timber he is not providing for timber cutting, but reserving a right, and 
should be entitled to hold until this is put an end to by the grantee 
giving notice for reasonable time so that the grantee ma) elect to cut, or 
sell this right to another." 

I t  is further said: "In this contract, the event upon which the 
reservation should terminate is stipulated for, and is when the land is  
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divided into lots and the erection of any building is begun on any lot, 
then the grantor 'shall have no further right to any timber upon the 
said lot,' and i n  that case i t  was held that, 'The plaintiff could not 
recover of the defendant, who is assignee of the reservation for timber 
cut on any lot before the happening of the event which i t  was agreed 
should put an end to the reservation.' " 

I n  this action the jury have found that "the defendants hare exercised 
their right upon the lots in  question, and that the plaintiff gave the 
defendants notice on 29 December, 1914, to cut and remove such wood 
and timber as were included with said reservation; and that the time 
which elapsed from the date of said notice to the institution of this 
action (8  January, 1918), mas reasonable time for such cutting and 
removal, and that the defendants' claim under said reservation is a 
cloud upon the plaintiff's title to said land." 

When this matter was here before, 143 N. C., 307, a different propo- 
sition was involved. The decision in this case is in no wise contradic- 
tory to that, for not only the contingency has happened, which had not 
then occurred, and the jury finds that the defendants have exercised their 
right by cutting the timber on the lots in question which belonged to 
them, under the reservation, but in addition that the plaintiff gave the 
defendants notice and reasonable time to cut and remove the timber, and 
it follows that the reservation has now lapsed, and the plaintiffs are 
entitled to have the cloud, cast by the reservation upon their title, 
removed. 

The judgment of the court herein decrees that "the plaintiff is owner 
of the land described, and is owner of the wood and timber now thereon, 
and that all rights of the defendants under the reservation of the wood 
and timber have expired and perpetually enjoined the defendants from 
asserting any title or claims to said wood and timber under said reserva- 
tion, and from doing any act or thing to disturb the quiet possession 
by the plaintiff of the said lands and the wood and timber being thereon, 
and from instituting any action upon a cause of action growing out of 
the reservation of the wood and timber against the plaintiff or its 
grantees." I n  the proceedings and judgment we find no error. 

The appellee moves in this Court as a modification of the judgment in  
the court below that the plaintiff in the several actions enumerated in 
the complaint be enjoined from further prosecution of those actions, 
because this being an action in equity to quiet the title and the several 
actions therein mentioned as shown by the complaints attached as 
exhibits to the plaintiff's complaint in this action grow out of the timber 
and wood reservation herein referred to, and such actions are numerous 
and are based upon the interpretation of the clause of reservation in 
this deed. 
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All t h e  plaintiffs i n  those actions, a s  w e  understand it ,  have been m a d e  
part ies  to  t h e  case a t  bar.  T h e  judgment  herein is  decisive of t h e  r igh ts  
of t h e  part ies  i n  a l l  such actions, a n d  w e  th ink  t h e  plaintiff i s  entitled 
to  such modification of t h e  judgment  i n  t h e  n a t u r e  of :t bill  of peace. 
Although t h e  plaintiff h a s  not appealed, i t  i s  proper  that  t h e  Cour t  
should render  such judgment  a s  "upon a n  inspection of t h e  whole record 
ought  i n  l a w  to be  rendered." C. S., 1412, a n d  notes thereto. 

N o  error .  

TOWN OF MORGANTON v. H. L. MILLNER A N D  C. T. CAIN. 

(Filed 11 May, 1921.) 

1. Action+Indebitatus Assumpsit. 
In  the absence of a special contract, or unless in contr:~vention of some 

principle of public policy, whenever one man has been enriched or his 
estate enhanced a t  another's expense under circumstances that  in good 
conscience call for an accounting between them, the common-law action 
of indebitatus assumpsit may ordinarily be maintained against the wrong- 
doer for the amount shown to be justly due. 

2. Same--Account Stated-Contracts-Fraud-Mistake. 
Where men who have had business dealings with each other have come 

to a full accounting and settlement purporting to  cover transactions be- 
tween them, such adjustment has the force and effect of a contract, and 
may not be ignored or impeached except by action in the nature of a bill 
in  equity to surcharge or falsify the account for fraud or :specified error. 

3. Same-Taxation-Municipal Corporations. 
Where a city brings action against a taxpayer and its former manager 

presenting the question a s  to whether the taxpayer has paid his taxes, or 
whether the manager had collected them and failed to account to the 
city, and there is  evidence tending to show that  a n  accounting had been 
had between the duly accredited agent of the city, acting in i ts  behalf, 
and its manager, including the amount in suit, the principles relating to  
a n  account and settlement apply. 

4. CourtsJurisdirtion-Justices of the Peacc-Appeal-!3uperior Courts 
-Equity. 

The courts of justices of the peace have no jurisdiction over the equity 
of correcting a n  account and settlement stated and had between the 
parties, so a s  to surcharge or falsify i t  for fraud or specified error, nor 
will the Superior Court acquire such jurisdiction on appeal. 

CLARK,  C .  J . ,  dissenting. 

APPEAL by plaintiff f r o m  Shaw, J., a t  the  October Term,  1920, of 
BURKE. 

Action heard  on  appeal  of plaintiff f r o m  a justice court  to  t h e  Supe-  
r io r  Court .  
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The plaintiff complained and seeks to recover $42.75, alleged to be  
due plaintiff for  nonpayment of $42.75 taxes due from defendant 
Millner and wife for year of 1916, and "which had been placed in  the 
hands of defendant Cain as manager of the town of Xorganton with 
authority to collect same, and which had never been accounted for or  
charged to h im in his settlement with plaintiff as such town manager. 
Though plaintiff is  informed and believes that  said taxes were paid to 
said defendant Cain by his codefendant, H. L. Millner and wife, and 
were left out or overlooked from said settlement as items to be charged 
against said defendant by mutual mistake of the parties." Defendant 
Millner denies liability, and alleged full payment of $42.75, the amount 
due for taxes for 1916. Defendant C. T .  Cain denies liability, and 
alleges full and complete accounting for the special sum, and for all 
other sums due the town of Morganton by virtue of his office as town 
manager. The  facts in eridence tended to show that  Millner and wife 
had paid the taxes to Cain, and that  he had turned the same into the 
town treasury. Therc was further eridence to the effect that in spring 
of 1917. with a view of going out of office and turning the books and 
affairs over to his successor, the defendant Cain had an  accounting and 
settlement of the taxes, etc., and other moneys coming into his hands 
amounting to $30,000 to $35,000; that  the accounting was made by 
Mr. E. B. Claywell, official auditor appointed by t h e  board of aldermen 
for the purpose, a balance struck, and the amount paid according to the 
settlement showing that  the amount was something like $2, witness did 
not recall whether i n  fal-or of the town or defendant Cain, but whicherer 
way i t  was the amount was paid, and later the settlement was approved 
by the board of aldermen and ordered recorded, and this was done. It 
further appears that  i n  making the settlement referred to there was a 
mistake made in  that  defendant Cain was not charged with the Millner 
taxes. At the close of the testimony, the court being of the opinion that  
plaintiff could not recover in  the present action in deference to such 
opinion, plaintiff submitted to a nonsuit, and judgment being so entered, 
esceptcd and appealed. 

Avery (e. Ervin for plaintiff. 
S o  cotinsel for defendant.  

HOKE, J., after stating the case: I t  is recognized in  this jurisdiction 
that  i n  the absence of a special contract, or unless in contravention of 
some principle of public policy, wherever one man has been enriched or 
his estate enhanced at another's expense under circumstances that  i n  
good conscience call for a n  accounting between them, the common-law 
action of inclebitntus usszcrnpsit may ordinarily be maintained against 
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the wrongdoer for the amount shown to be justly dcLe. Sanders v. 
Ragan, 172 N .  C., 612, and authorities cited. There is, however, 
another principle equally wholesome, and as fully established with us 
that where men who have had business dealings with each other have " 
come to a full accounting and settlement purporting to cover the trans- 
actions between them, such adjustment has the force and effect of a 
contract, and may not be ignored or impeached except by action in  the 
nature of a bill in equity to surcharge or falsify the account for fraud 
or specified error. Williamson v. Jones, 127 N .  C., 178; Sutt le v. 
Boggett, 87 N .  C., 203; Costin v. Baxter, 41 N .  C., 197; Nebane v. 
Mebane, 36 N .  C., 403; Pratt  et al. v. Weyman  et al., 6 S .  C. Equity, 
89; 4 Pomeroy's Equity (3  ed.), see. 1421; Bispham's :Equity (9 ed.), 
secs. 485-486. I n  Williamson v. Jones, supra, the presert Chief Justice 
speaking to the question said : "The statute is explicit, and, even in  the 
absence of the statute, it would have been necessary, in  order to impeach 
the account audited and settlement made by the county commissioners, to 
have averred fraud, or set up specially the errors assigned." I n  
Sutt le v. Doggett, supra, it is held "that an account stitted and settle- 
ment made between the p a ~ t i e s  (here a county and its tax collector) have 
the force of a contract, and operate as a bar to a subsequent accounting, 
except upon a specific allegation of fraud or mistake.'' I n  Costin v. 
Baxter, supra, the principle and one of the controlling reasons for it is 
stated by Pearson, J . ,  as follows: "When an account :settled is relied 
on, by way of plea or answer to a bill for an account, i t  is conclusive 
unless the plaintiff can allege and prove some fraud or mistake; for, 
otherwise, he has already had that which he asks by his bill, having 
made a settlement, and thereby perhaps induced the other party to 
destroy or surrender his vouchers. I t  would be most mischievous to 
allow the settled account to be set aside, unless from urgent reasons." 
I t  could not at  all be maintained that this is not an account and settle- 
ment coming under the effect and influence of the principle. The facts 
in  evidence show that i t  mas a full accounting by defendant Cain, the 
former town manager, with the official auditor of the town designated 
for the express purpose by the board of aldermen and put upin the 
public book of accounts and payment made pursuant to its findings. 
The witness? refer to it as the settlement had with the town manager, 
and plaintiff's principal witness, and all of the witnesses, refer to it as 
the settlement had with the town manager. This h i n g  true, such 
account can only be impeached, as stated, for fraud or mistake duly 
specified and proven, and to be enforced by civil action in the nature of 
an original bill in equity, and the justice of the peace where the suit 
originated being a common-law court, having no juris~liction of such 
causes, the action, under our decisions, has been properly dismissed. 
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Cheese Co. v. Pipkin, 155 N. C., 394; Wilson v. Ins. Co., 155 N.  C., 
173 ; Dougherty v. Sprinkle, 88 N. C., 300. 

We find no error to appellant's prejudice, and the judgment of nonsuit 
entered against him is approved. 

Affirmed. 

CLARK, C. J., dissenting: The plaintiff is already in  the Superior 
Court, and there are three reasons, each good and sufficient, why the 
plaintiff should not be dismissed out of that court and compelled to come 
back into the same court at  heavy expense to litigate identically the 
same question. 

1. This action is to recover $42.75, which was paid by H. L. Millner 
to the defendant Cain, the tax collector of the town of Morganton, but 
which i t  is alleged the collector did not pay over to the town of Mor- 
ganton. I t  is not denied that Millner paid this tax to the said Cain, and 
the sole issue is whether Cain has paid it over to the town of Morganton. 

The plaintiff put in evidence the tax list for Morganton for the year 
1916, showing that Millner owed $11.90; that Cain, as collector, had 
charge of the book for the collection of taxes, and i t  appears therefrom 
that his total taxes, including cost, was $42.75. 

The auditor for the town testified that when he settled with Cain for 
the taxes of 1916 this matter of Millner's taxes was left out of the settle- 
ment, Cain being given credit for those receipts because those taxes had 
not been collected. "He was charged with them originally," says the 
auditor, "but he was credited with the receipts still in the book, and the 
difference was the cash that 'he ought to have had in hand. H e  ought 
to hare had $40 and some odd dollars more than he had, but he never 
accounted for those taxes in his settlement with us. I remember the 
day he made the settlement. There was something said about those 
receipts the day I made that audit, but just what it was I do not know; 
the subject was brought up. The receipts were still there (in the stub 
book), and I could not do anything in the world but credit or charge 
Mr. Cain with it, because he could not show they were paid. The way 
I was doing i t  amounted to a credit. I charged him with everything 
that was on the book, and credited him with the receipts that were still 
in the book. I charged him up with the amount he was chargeable with, 
and then I gave him credit for such receipts for taxes as it appears he 
had not collected, and the balance I charged up against him in favor of 
the town." From this it would appear that this was not a full settle- 
ment by the defendant with the town, but simply crediting the defend- 
ant with the money he had paid into the town treasury, and crediting 
him also with the receipts still in the book which he had not torn out and 
delivered to parties on payment of taxes. This action, therefore, is not 
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to surcharge and falsify a n  account, but the plaintiff was proving tha t  
this sum had not a t  that  time been paid by Millner as :he receipt fo r  
the taxes was still i n  the stub book, and hence that  item was not errone- 
ouslv omitted. but was not taken into the settlement a t  all. Cain did 
not produce any receipt i n  full from the town showing t h i t  he  had paid 
up, and the auditor's eridence showed that  by the settlement then made 
Cain received credit for  the $48.75 as uncollected. This action, there- 
fore, is a plain action of debt to recover from Caiu a certain amount 
which a t  the settlement he did not claim he  m i d  over. but was credited 
with i t  as unpaid, the receipt for  the same being still in tbe stub book. 

Whether this was correct or riot was a matter which the jury should 
have settled, and not the judge. The action was properly brought 
before the justice of the peace, and by appeal i t  came to the Superior 
Court. I f  there was any equitable element i t  is  solely in there being 
an  omission by mistake to include the Nillner taxes in  the settlement, 
but the plaintiff's testimony denies this, and Cain's defcnse is that  he 
actually paid over to the town the $42.75, which he  admits he collected. 
Tf either is right, there was no omission by mistake, and no possible 
equity inrolvcd, and the jury should have bec.11 al lo~r cd to settle it. 

Tlie plaintiff's testimony is that  tliere was no mistake>, for that  the 
Millncr t a w s  wcre purposely omittcd because the receipt therefor was 
still in the tax-collector's book, and he was charged only with the cash 
he had collected s t  that  time. 

Whichever contention is  right there was 110 mistake, i t  is simply a 
question of fact-Csin saying hc had paid and the plaintifT saying he  
h a d  not-a pure issue of fact, of payment or no payment, which a jury 
milst scttle, which i t  mas then empaneled to settle and should have 
settled without all this needless coulitcrniarching. The  plaintiff mas 
seckiny only to recover $42.75 (which the opinion says appears now not 
to  ha^ c been included in the amount paid to town), and was doing no 
vrong, but only its duty in  seeking to get the $48.75 p a d  up. P e t  i t  
i~ pmalized with the costs before tlic jnsticc, w i t l l ~ t h c ~  costs in the 
Superior Court, and with the costs of this Court!  T o  what end and for 
what nosqible bcnefit to ally one? T h e  is  certainly no ecuity in  this. 

The defendant produced no receipt in full from the tcwn, and if he  
l ~ a d  a reccipt it would be only prima fa t ie ,  and even in  the old days 
when technicalities were the delight of j u d g c ~  could be disprowd in a 
court of law. Iicafo~z I ? .  S O U P S ,  119 N. C., 43. 

2. ,Is a second ground why the achnn should not ha re  lvxn dismissed, 
this proceeding was properly begun before the justice of the peace. I t  
is t rue a suit to surcharge and falsify an  account was fwmerly called 
a n  equitable proceeding, but there i s  nothing i n  the Constitution of 
North Carolina which justifies the contention that  a justice of the peace 
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bas not equitable jurisdiction. There have been some few decisions to 
that effect, but an e~aminat~ion of the Constitution as i t  is written will 
show that such holding was but the survival of former ideas in regard 
to the distinction between law and equity, which was utterly abolished 
by the Constitution, which should be ;f more authority than any opinion 
which any judge may have inadveftently expressed. The language of 
the Constitution will speak for itself. 

The Constitution of North Carolina, Art. IV. "Sec. 1. Abolishes 
distinction between actions at law and suits in equity, and feigned issues. 
The distinction between actions at  law and suits in equity, and the 
forms of all such actions and suits shall be abolished; and there shall 
be in this State but one form of action for the enforcement or protection 
of private rights or the redress of private wrongs which shall be denomi- 
nated a civil action." I t  will amear  from this that the distinction 

A L 

which formerly was deemed most essential between the actions at law 
and suits in equity and the forms of all such actions and suits were 
absolutely abolished in  this State. There is nothing that indicates that 
that abolition applied only to the Superior Courts. The distinction 
was absolutely abolished, and could no longer have any existence in any 
court in this State by whatever name it might be called-whether it 
was a justice of the peace, a city court, a county court, a Superior Court, 
or the Supreme Court. Any decisions to the contrary are in contradic- 
tion of the very language of the Constitution, which could not be more 
explicitly or plainly expressed than it is written. Therefore, even if 
this could be termed an equitable proceeding to surcharge and falsify 
an account, still the object of the action by the town was to recover the 
sum of $42.78 taxes for the year 1916 due the plaintiff. which the tax- 
payer alleged he had paid to the tax collector, Cain, and which the latter 
asserted that he had paid over to the toun, but which the evidence for 
the plaintiff showed ;,as not embraced in any settlement, and was ex- 
pressly excluded and omitted because the receipts were still in the col- 
lector's book, and he was given credit for them. The question was not 
to surcharge or change any settlement actually made, but whether the 
settlement as made embraced this sum, which was not a matter of equity 
but an issue of fact for the jury, which they should have settled. 

But even if it were, as claimed, an action to surcharge the account, 
there is no authority in the Constitution which will justify holding that 
a justice of the peace would not have jurisdiction. Constitution, Art. 
IV, see. 27, provides: "Jurisdict ion of justices of the peace. The 
several justices of the peace shall have jurisdiction, under such regula- 
tions as the General Assembly shall prescribe, of civil actions founded 
on contract wherein the sum demanded shall not exceed $200, and 
wherein the title of real estate shall not be in controversy." This was 
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a civil action founded on contract, and whether the question involred is 
one of equity or of lam, as that distinction was formerly asserted, is 
immaterial, for that distinction was absolutely abolished and therefore 
cannot exist in any court, and is not rtlcognized in any line or word of 
the Constitution, nor in the provision which prescribes the jurisdiction 
of the justice of the peace or of anfother conrt. 

I t  is true that a justice of the peace cannot issue an ~njunet io~l ,  nor 
can the Supreme Court (except a temporary one in a matter pcnding 
before i t) ,  nor can any other court except the Superior Court alone, but 
that is not because it is equitable, but because the statute does not confer 
the right to issue the ancillary remedies of injunction or mandamns on 
any other court. Just  as the writ of prohibition can be issued only by 
the Supreme Court. These are not forms of action, but simply remedies, 
the right to exercise which is conferred on certain courts by legislation. 

Bcsides what is already stated, this Court has recognized that the 
justice of the peace has jurisdiction of equitable matters. I n  Lecin v. 
Gladsfein, 142 N .  C., 495, this Court held that the justive of the peace 
could take cognizance of an equitable defens~l, Connor, J . ,  saying: "It 
would be incompatible with our conception of remedial justice under 
the code system to require the defendant to submit to a judgment and be 
compelled to resort to another court to enjoin its enforcement. T h i ~  is 
one of the inconveniences of the old system which was al~olished by the 
Con?titution and the adoption of our Code of Practice." I f  the justice 
has jurisdiction of an equitable defense, he must have jurisdiction of 
an equitable claim for the same reason. 

3. There is a third reason why, being already in the Snperior Court, 
this litigation over the sum of $42.75 should not haye been taken from 
the jury and judge who mere competent to decide it, and the town 
should not have been sent out of the Superior Court at heavy expense 
to begin exactly the same action upon the same subject in the rery same 
Superior Court. The case had gotten into the Superior C'ourt by appeal 
and even upon the contention of the defendant that court had jurisdic- 
tion of this subject-matter, and having jurisdiction, the plaintiff should 
not be sent out of court to come back again into the same court. There 
have been conflicting decisions of the Court on this question. These 
conflicting decisions are cited and arrayed in HoZmes I , .  Bullock, 178 
N. C., 379, 380, and need not be again repeated. The plaintiff who has 
appealed to the Superior Court admits thereby that that court is seized 
of jurisdiction. The defendant, who is seeking to evade the settlement 
of the issue by a plea that the justice did not hare jurisdiction, is 
thereby affirming that the Superior Court has jurisdiction, and as, 
therefore, both parties admit jurisdiction there was no advantage to the 
administration of justice in the child's play of sending them out of the 
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court which both sides admit has jurisdiction to come back again into 
the same court upon the ground that the Superior Court has jurisdiction 
and inflicting the penalty of heavy costs in all three courts upon the 
plaintiff. I n  close analogy to this is the incident when Texas, then a 
new State, mas a city of refuge for parties charged with crime. One 
of these citizens committed a homicide in Texas, and when advised by 
his friends to leave, exclaimed in dismay, "Where can 1 go? Am I not 
already in Texas?" Why dismiss the defendant from the Superior 
Court to come back into that court when he is already in the Superior 
Court. 

To sum up : 
1. The issue is simply payment or no payment, and eren under the 

former technical system (happily and totally abolished now more than 
50 years ago) it would hare been an action at law begun before a justice 
of the peace to recover $42.75. 

2. Eren if an equitable proceeding to recover that sum, the justice 
had jurisdiction thereof under the Constitution, Art. IV,  secs. 1 and 27. 

3. E~7en if the justice of the peace did not have jurisdiction, the case 
having gotten into the Superior Court, that court should retain juris- 
diction and determine the controversy. This principle has statutory 
recognition in C. S., 637, enacted to cure the decision to the contrary 
in B r i t t a i n  v. Mull ,  91 N .  C., 498. See Roseman v .  Roseman,  127 
N. C., 497. 

Under the old system in which technicality was more important than 
merits a plaintiff was dismissed if his lawyer guessed differently from 
the judge as to which of the many forms of action he should choose, or 
sued in equity when the judge thought it should have been at law or 
vice versa. If he sued in the wrong county, or if he had too many or 
too few parties, or pleaded more than the judge thought enough or too 
little, the case was dismissed. Now, the action is simply removed to the 
proper county and amendments are freely allowed as to pleadings and 
parties. These changes were all brought about by the demand that 
justice should be administered, and not injustice under the forms of law. 

There is but one point in this case, and that is an issue of fact which 
can be settled only by a jury. I t  was before the jury, and they should 
hare  been allowed to settle it. The plaintiff was seeking to collect an 
item rh ich  it claimed that the tax collector had not paid in, and the 
defendant denied it. T h e  taxpayers of Norganton  ought not  to  be 
required to pay the costs in three courts t o  get back before a jury in the 
same courthouse, u p o n  the  same euidence to  decide the same question, 
which might  and could have been settled i n  a f ew moments .  
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SPROUT, WALDRON AND COMPANY v. J. L. WARD AXD J. M. CANOY, 
TRADING AS WARD AND CANOY. 

(Filed 11 May, 1921.) 

1. Contracts- Breach- Damages- Gains Prevented-Vendor a n d  Pur- 
chaser. 

The principle upon which a recovery of damages for gains prevented a s  
well a s  loss sustained by the breach of a party to the contract applies to 
such damages as  may fairly be supposed to have entered into the con- 
templation of the parties a t  the time the contract was made, and such 
as  may naturally be expected to follow its violation, both certain in their 
nature and in regard to the cause from which they proceed. 

2. Same-Evidence-Appeal a n d  Error-Reversible Error .  
Where, in an action to recover the purchase price of a flour mill, the 

defendant sets up  a s  a counterclaim in damages that  the inill in question 
caused him a loss of patronage because i t  would not make good flour, 
whereby the plaintiff had breached his contract, the testimony of a wit- 
ness in defendant's behalf, on the measure of damages, t m t  he was not 
rertain that he would otherwise hare patronized the mill, hut it was 
"likely" that  he would have done so, is too uncertain for I he jury to find 
an affirmative fact thereon, and its admission is prejudicial to the plain- 
tiff and constitutes reversible error. 

3. Same-Warranty. 
The measure of damages for the vendor's breach of contract in furnish- 

ing the purchaser with a flour mill that  would not grin 1 good flour is  
the difference between the value of the mill as  the vendor contracted it  
would be, depending upon the nature of the contract of s:le, or the war- 
ranty espressed or implied, and the value of the one delivered. 

APPEAL by plaintiff f r o m  Lane ,  J . .  a t  the  J u l y  T w m ,  1920, of 
RAKDOLPH. 

Plaintiff contracted wi th  d e f m d a n t s  to  sell them a roJer-mil l  outfit 
f o r  $1;225, to  bc pa id  i n  cer tain specified installments. '-t shipped the  
mil l  to  defendants, who alleged t h a t  i t  was so defective t h a t  i t  would not 
make  good flour, and  by  reason thereof thev failed to  get patronage 
which otherwise they would have rewived, some of defendants' witnesses 
testifying t h a t  they would h a r e  had  their  wheat ground s t  defendants' 
mi l l  "if they h a d  made  a s  good flour there as  was made  a i ~ y w h e r e  else," 
a n d  one of the i r  witnesses, Marcus  Briles, was permit ted t o  answer, over 
plaintiff's objection, the  following question : "Q. S t a t e  v h e t h e r  o r  not  
you would have  patronized t h a t  mil l  if i t  had  made  good f lour? A. I 
could not say  f o r  certain, i t  is  l ikely t h a t  I would." O n e  of t h e  defend- 
an t s  was allowed to testify t h a t  they could haye made a pi-ofit of $13 o r  
$15 per  d a y  if the  mil l  had  been what  i t  was represented to be. T h i s  
estimate was not based on t h e  existence of a n y  contracis to  g r ind  a t  
the  mill, o r  on a n y  t rustworthy data ,  but  evidently upon  i h e  opinion o r  



N. C.] S P R I N G  TERM, 1921. 373 

conjecture of the witnesses as to what patronage the defendants would 
get, and upon the testimony of witnesses who stated they would have 
had their wheat and corn ground there if the grinding was done as well 
as at other mills. 

The judge stated to the jury that there was no evidence as to what was 
the market price of the toll wheat or corn. The principal defect in the 
mill mas in the shape of the reel, which should have been round. This 
was not rectified by plaintiff for some time after the mill was received 
by the defendants. 

Issues were submitted to the jury, and a verdict of $500 returned by 
them for the defendants. Judgment rendered thereon, and plaintiff 
appealed. 

H .  M.  Robins for pluintif. 
J .  A. Spen.ce for defendants. 

WAI,KER, J., after stating the material facts: The judge erred, at  
least, in receiving the testimony of the witness, Marcus Briles, above 
set forth. Conceding for the sake of discussion that i t  was competent 
to show by witnesses that they would have had their flour and corn 
ground at defendants' mill if it had made good flour, the testimony of 
Briles should not have been admitted for that purpbse, as he was not 
certain himself that he would have patronized the mill under the cir- 
cumstances stated in  the question, and it was not more than "likely7' that 
he would. If he was not certain, how could we expect the jury to be 
certain about i t  and to consider his answer in determining the amount 
of damages. And they may have considered it, and most ;robably did, 
for the court admitted it as some pioof of the profits that would have 
been realized. 

We held in  Machine Co. v. l'obacco Co., 141 N .  C., 284 (affirmed in  
Hardware Co. v. Buggy Co., 167 N .  C., 423) : 

'(1. Where one violates his contract he is liable for such damages, 
including gains prevented as well as losses sustained, as may fairly be 
supposed to have entered into the contemplation of the parties when 
they made the contract; that is, such as might naturally be expected to 
follow its violation; and they must be certain, both in their nature and 
in respect to the cause from which they proceed. 

"2.  he law seeks to give full compensation in damages for breach 
of contract, and in pursuit of this end it allows profits to be considered 
when the contract itself, or any rule of law, or any other element in the 
case,'furnishes a standard by which their amount may be determined 
with sufficient or reasonable certainty. 

"3. I n  an action for damages for a breach of contract, in  the absence 
of some standard fixed by the parties when they made their contract, or 
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otherwise, the law will not permit mere profits, depending upon the 
chances of business aiid other contingent circwmstances, and which are 
perhaps merely fanciful, to be considered by the jury ,is part of the 
compensation.'' 

I n  the first case the ulaintiff had contracted for the exhibition of 
certain cigarette machines, manufactured by himself, at the St. Louis 
Exposition, aiid defendant broke his contract by failing to exhibit the 
machines sent to him for the pnrpose, and plaintiff claimed as damages 
the loss of profits he might have made if the c70ntract had been complied 
with by defmdant, there being no sufficient data afforded by the contract 
itself or by e~idence relevant thereto by mhich profits could be ascer- 
tained, and for this reason the recovery of profits x a s  disallowed. 
With respect to somen,hat similar facts, the Court (by J lstiee Connor)  
said, in C o l ~ s  1 % .  L u m b e r  Co., 150 S. C., 183: '(The suggestion that if 
the yard had been relie~ed of the lumber mhich plaintiff was to take, 
the clefendant could or would have sawed other lumber, piled i t  on the 
yard, and sold it at a profit is too speculative and remo-e. Too many 
contingencies are invoked to make it a safe measure or element of 
damage. I f  one is under contract obligation to remove lumber from a 
yard at a given time and fails to do so, in the absence of any special 
circumstances entering into the contract when made, he is liable for the 
use and occupation; that is, a fair rental value of the yard. I n  ascer- 
taining its rental value, evidence of the manner in which it was used or - 
capable of being used would be competent." I t  was likewise said in 
Jones c. Call ,  96 N .  C., at  pp. 344 and 345: "There are many con- 
tingencies attendant upon all- business-the possible loss by fi;e, the 
breaking of machinery, death, sickness, and other causes, may interrupt 
or suspend its prosecution. These cannot be estimated in advance, and 
profits must be largely dependent upon them. I t  is for this reason that 
the actual, not conjectural, loss constitutes the plainsiff's claim to 
compensation." 

 here are other cases decided by this Court much to the same effect, 
or bearing more or less upon this question. S.Trillis 1 ) .  B r c n c h ,  94 N .  C., 
149; Johnson  v. R. R., 140 N. C., 580; Wals~r  c. Tel. C'o., 114 N. C., 
440; T o m p k i n s  v. Cot ton  ilf i l ls,  130 N .  C., 350; Sharpe  v. R. R., ibid., 
613; Poard v. R. R., 53 N. C., 235; Reiger 21. W o r t h ,  127 K. C.. 230. 
I t  is not that the party suffering a loss from another's breach of contract 
should not be compensated for the samp, but it is the dificulty of ascer- 
taining the measure of compensation by reason of the uncertain and 
speculative nature of the damages when profits that would have ieen 
realized but for its breach are claimed as an element of damages. If 
allowed where they are uncertain, the jury have no stanllard by which 
to gauge the damages, but are left to pure conjecture, and perhaps a 
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mere guess. This would be a grare injustice to the party who has to 
pay them, and may far exceed the proper and just compensation of the 
other party. We said in Machine Co. v. Tobacco Co., supra, at pp. 289 
and 290: "Where one violates his contract he is liable for such damages, 
including gains prevented as well as losses sustained, which may fairly 
be supposed to have entered into the contemplation of the parties when 
they made the contract; that is, such as might naturally be expected to 
follow its violation, and they must be certain, both in their nature and 
in respect to the cause from which they proceed. Ashe v. DeRosset, 
50 N. C., 299 ; Gri f in  v. Colver, 16 3. Y.,  459. It is the rule last stated 
which principally raises the doubt as to whether profits of the future 
should be included in any estimate of damages. They may be necessary 
to completely indemnify the injured party, and they may also answer 
the other requirement, in  that the loss of them may naturally be expected 
to proximately result from a breach of the contract; but there still 
remains another important element to be considered, and that is whether 
there is any reliable standard by which they can be ascertained, for we 
hare  seen that the damages must be certain, and this certainty, which 
is required, does not refer solely to their amount, but also to the question 
whether they will result at  all from the breach. I t  is clear that when- 
ever profits are rejected as an item in the calculation of damages, i t  is 
because they are subject to too many contingencies, and are too depend- 
ent upon the fluctuations of markets and the chances of business to 
constitute a safe criterion for an estimate of damages." 

The court erred in admitting the testimony of the witness, Marcus 
Briles. The other objections need not be considered, as evidence may 
be presented.at the next trial of a more certain and definite character. 
The error above indicated is sufficient to entitle the plaintiff to another 
trial, and in the exercise of our discretion we extend it to all of the issues, 
as the questions are so correlated that the case can be better tried in 

Defendants may recover as their damages, if satisfied therewith, the 
difference between the value of the mill as plaintiffs contracted it should 
be and the value as i t  was when delivered. March v.  McPherson, 105 
U. S., 709; Parker v. Fenwick, 138 N .  C., 209; Mfg .  Co. v. Oil Co., 150 
N. C., 150; Guano Co. v. Livestock Co., 168 N .  C., 442. The measure 
of damages in such a case would depend, o< course, upon the nature of 
the contract of sale, or the warranty express or implied. 

New trial. 
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J. R. BURRIS v. JAY LITAKER AND W. C. LITAKER. 

(Filed 11 May, 1921.) 

1. Negligence-Principal and A g e n t P a r e n t  and Child-.4utomobiles. 
A parent is liable for damages caused by the negligent driving of his 

automobile by his minor son, when the automobile is maintained for the 
pleasure and convenience of his family, and at the time in question the 
son was using it for that purpose, under his express or implied authority. 

2. Appeal and Error-Harmless Error-Negligence-Ve rdictPrincipa1 
and A g e n t P a r e n t  and Child. 

Where there is evidence sufficient to hold the father answerable in 
damages caused by the negligence of his minor soil in driving his auto- 
mobile, in an action against them both, the error of the court in sustaining 
a motion of nonsuit as to the father will not be held for reversible error 
when the jury has answered the issue of the negligencs. of the son ad- 
versely to the plaintiff. 

3. Appeal and Error-Objections and Exceptions-1nstruc:tions. 
In order to have the Supreme Court consider an exception based upon 

the failure of the trial judge to direct a verdict upon an issue should 
they believe the evidence, it is necessary that a prayer for instruction to 
that effect had been aptly tendered and refused. 

APPEAL by plaintiff from Lane, J., at the November Term, 1920, of 
CABARRUS. 

The action is to recover damages done to plgintiff's automobile in a 
collision on the public road leading from Concord to Eannapolis by the 
alleged negligence of J a y  Litaker, a minor son, 17 or 18 years of age, 
who was driving his father's car, and who was endeavoring to pass 
another automobile in front of him. I n  making this effort' he ran into 
plaintiff's car, which was on the road coming from the opposite direc- 
tion. W. C. Litaker, his father and owner of the car., but who was 
not present at  this time, was made party defendant. There was also a 
demand in  the complaint against J a y  Litaker for $250, cost of repair 
of plaintiff's machine necessitated by the injury, and for loss of time, 
etc., incident to the wrong and which said J a y  Litaker had agreed to pay 
plaintiff. There was denial of liability by plaintiff. At the close of 
plaintiff's evidence, on motion, the court entered judgment of nonsuit as 
to W. C. Litaker, the father, and plaintiff excepted. On issues sub- 
mitted the jury rendered th6 following verdict: 

"1. Was the plaintiff's automobile injured by the negligence of the 
defendant J a y  Litaker, as alleged in the complaint? Answer : 'No.' 

"2. What damages, if any, is the plaintiff entitled to recover by 
reason of the negligence of the defcndant J a y  Litaker, as alleged? 
answer : ... ......... 
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"3. Did the defendant J. Litaker agree with the plaintiff that if he 
would hare the car repaired that he, the defendant J. Litaker, would 
pay the repair bill? Answer: 'Yes.' 

"4. I f  so, what was the amount of the repair bill? Answer: 
'$153.80.' " 

Judgment on the verdict against J a y  Litaker for the $153.50, and the 
plaintiff excepted and appealed, assigning errors. 

H. S.  Williams for plaintiff. 
Naness & Armfield for defendant. 

HOKE, J. I n  Tyree v. Tudor, ante, 214, a case at the present term 
wherein the question was directly and fully considered, the Court held 
that "Where a parent maintains an automobile for the comfort and pleas- 
ure of himself and family, he may be held liable for injuries caused by 
the negligent operation of said car by a member of his family who is using 
it at  the time for the purpose stated and under his express or implied 
authority." I n  the present case there are facts in evidence permitting 
the inference that J a y  Litaker at  the time of the occurrence, a minor, 
17 or 18 years of age, was a member of the father's family and was 
operating his car under his express or implied authority, and it would 
seem that the motion for nonsuit as to the father and owner of the 
automobile should not have been allowed. I n  our opinion, however, this 
action of the court should not be held for reversible error for the reason 
that the jury have found that there was no negligence on the part of the 
son. If the father is liable at all in the case, it is only on the principle 
that the son acting as his agent was guilty of negligence, the proximate 
cause of defendant's injuries, and this fact having been established 
against the plaintiff, the result of the trial should not be disturbed by 
reason of the exception. 

I n  Cherry v. Canal Co., 140 N. C., 422-426, the Court quotes with 
approval from 2 A. & E., P1. and Pr. ,  p. 500, to the effect that 
"This system of appeals is founded on public policy, and appellate 
courts mill not encourage litigation by reversing judgments for technical, 
formal, or other objections which the record shows could not have preju- 
diced the appellant's rights.'' On plaintiff's second objection to the 
validity of the trial that the court failed to charge the jury "if they 
believed the evidence they should answer the first issue 'Yes,' that as 
to defendant's neeliacnce our decisions hold that where the case is not - - 
proper for the consideration of the jury, an exception of this kind will 
not be sustained, unless there has been a prayer for instructions to that 
effect preferred in apt time." Wiggins v.  Guthrie, 101 N .  C., 661-678. 

On consideration of the case presented, we find no reversible error in 
the record, and the judgment on-the verdict is approved. 

No error. 
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GEORGE F. BLACKWELL r. T H E  CITY O F  GBSTONL4. 

(Filed 11 May, 1921.) 

1. Taxation-Licenses-Automobiles-Cities and Towns-Municipal Cor- 
porations-Action to Recover-Statutes. 

To recover of a municipality the amount collected in excess of that 
allowed by law for an automobile tax, it is necessary to comply with an 
existing statute requiring that demand for a return thereof should have 
been made within a period therein prescribed. 

2. Same--ProtestCommon Law. 
In order to recover money paid a municipality as a license tax in excess 

of the amount the town was lawfully authorized to collect, and in the 
absence of statutory regulations, or under the common law, it is neceysary 
that the one so paying qhould hare done so under protest at the time or 
under circumstances of duress or such as nould en(1angcr his yerion o r  
property; and where the payment has been voluntarily made, the action 
may not be successfully maintained. 

APPEAL by plaintiff from Bryson, J., at the December Term, 1920, of 
GASTON. 

This is an action instituted in the justice's court on 16 August, 1920, 
to recover the sum of $24 paid by him to the city of Gasto i ia as a license 
tax imposed by said city for the business of operating one automobile for  
hire in said city, for the fiscal year beginning 1 June, 1E19, to 1 June, 
1920. 

The amount of tax collected was $25, of which the plaintiff now seeks 
to recover $24, claiming that said city had no authority t a  impose a tax 
of more than $1. 

I t  is admitted that the city of Gastonia is a municipal csrporation, the 
same being chartered under chapter 199, Private Laws 1913, sec. 22 
of which provides as follows: "The board of aldermen of the city of 
Gastonia, in addition to the powers of taxation heretofore granted, shall 
be and they are hereby empowered to lery and collect an aiinual privilege 
or license tax on all trades, professions, agencies, business operations, 
exhibitions, and manufactories in the said city," etc. 

Also Public Laws 1917, ch. 136, subch. V and sec. 1, subsec. ( j )  pro- 
vides that all cities and towns are authorized "To license and regulate 
all vehicles operated for hire in the city." I n  pursuance of this au- 
thority the said city of Gastonia passed and adopted the revenue ordi- 
nance, and collected the said tax of $25 from the plaintiff Blackwell on 
10 June, 1919, and issued to him the license which is set j'orth in full in 
the record, and dated 10 June, 1919. 

Blackwell applied for said license and made no protest, and no threats 
were made to force him to pay the same. The plaintiff Illackwell made 
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no demand upon the defendant for the return of said tax until 1 June, 
1920, almost a year after payment of the same. 

His  Honor held the plaintiff was not entitled to recover, and entered 
judgment of nonsuit, and plaintiff excepted and appealed. 

deorge W .  Wilson for plaintiff. 
P. W .  Garland for defendant. 

ALLEN, J. This action had been brought because of the decision in 
8. s. Fink, 179 N. C., 712, in which it was held that municipal corpora- 
tions did not have authority, under the statute then in  force, to charge 
a license tax on motor vehicles greater than $1, and under that decision 
the tax of $25 paid by the plaintiff mas illegal, but it does not follow 
necessarily that the plaintiff can maintain this action to recover the tax 
so paid. Taxation being essential to the maintenance and administra- 
tion of government. the courts are slow to admit claims which hinder 
the collekon of taies or deprive the government of the beriefit of them, 
and usually the legislative branch regulates when and how actions may 
be brought relating to controversies in regard to taxes. 

Pursuant to this policy the General Assembly, as far  back as 1887, 
enacted that demand for the return of taxes must be made within thirty 
days after payment, and it was held in R. R. v. Reids~lille, 109 N .  C., 
497, and Wallace v. Teeter, 138 N. C., 264, that the statute applied to 
all taxes, that the remedy provided was exclusive, and that a failure to 
make demand within the time prescribed was fatal to the right to main- 
tain an action to recover the tax. 

The present statute is not in the same language used in 1887, but 
the same purpose prevails, the same relief is afforded the taxpayers, 
and it would seem to be broad and com~rehensive enough to cover all - 
taxes, and if so the plaintiff cannot recover because he did not demand 
the return of the tax within thirty days after payment. 

But if the tax which the  lai in tiff m i d  is not within the statute. he is 
in no better condition, because he did not pay under protest, and inde- 
pendent of statute, as said in Teeter u. Wallace, supra, "the remedy at 
common law was to pay under protest and recover back the money so 
paid in an action for money had and received," and this seems to be the 
;ule which generally prevails. 

The author says in 26 R. C. L., 455: "A person who voluntarily 
pays an illegal tax, even though he pays i t  under considerable actual 
pressure, cannot maintain an action to recover it back. . . . But 
the person assessed is not required to wait until his property is seized 
and sold, but whenever a party not liable to taxation is called upon 
peremptorily to pay upon a warrant under which the collector may 
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without any judicial proceeding arrest his person or seize his property 
and he can save himself and his property in no other waj7 than-by-pay- 
ing the illegal demand, he may give notice that he so pays it by duress 
and not voluntarily, and, by showing that he is not liable, recover it 
back as money had and received." And in 37 Cgc., 1178: "Whatever 
may be the ground upon which objection to a tax or to the assessment 
of it may be made, i t  is a well settled general rule that if the tax is paid 
by the person assessed voluntarily and without compulsion it cannot be 
recovered back in  an action at  law. . . . d paymeni; is voluntary, 
in the sense that no action lies to recover back the amount. not onlv 
where it is made willingly and without objection, but in all cases where 
there is no compulsion or duress nor any necessity of making the pay- 
ment as a means of freeing the person or property from legal restraint 
or the grasp of legal process." 

Many authorities go further than this and hold that in the absence of 
a seizure of the person or property or a threat to do so, taxes paid cannot 
be recovered although there is a formal protest. 

I n  Managhan v. Lewis, 10 Anno. Cases, 1050 (Del.), the. Court denied 
a recovery, and said: ('It appears from the case stated that the plain- 
tiff, at  the time of his payment of said taxes, made verbal objections to 
the payment of the same, and that the defendant, at  that time, indorsed 
on the bill for said taxes and signed the following memormdum: 

"'The amount paid in settlement of this bill of taxes was paid to me 
by said taxable under protest as being illegally exacted and with the 
avowed intention of s u i n ~  for its recoverv.' " 

"It does not, however, appear that the plaintiff was sued, or that his 
property was distrained for said taxes, or that such suit or distraint was 
threatened, or that compulsion of any kind was used or threatened to 
enforce such payment. 

"'The coercion or duress which will render a Davment of taxes invol- . " 
untary must, in general, consist of some actual or threatened exercise of 
power possessed, or believed to be possessed, by the party exacting or 
receiving the payment, over the person or property of mother, from 
which the latter has no other means, or reasonable means, of immediate 
relief except by making payment.' 2 Dillon Munic. Corp,  par. 943. 

'"The payment by the plaintiff must have been made upon compul- 
sion, as for example, to prevent the immediate seizure of his goods, or 
the arrest of the person, and not voluntarily. Unless these conditions 
concur, paying under protest will not, without statutory aid, give a right 
of recovery.' 2 Dillon Munic. Corp., par. 940. 

''In Wilmington v. Wicks, 2 Marv. (Del.), 297; 43 iltl. Rep., 173, i t  
was held that money paid under protest for a city license ~ n d e r  an ordi- 
nance subsequently declared invalid was a voluntary paymmt, and could 
not be recovered ?ack." 
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I t  appears from the note to the last case, and one to Phoebus v. Man- 
hattan Social Club,  8 Anno. Cases, 667, that  twenty-two states follow 
this doctrine. 

The judgment must therefore be 
L4ffirmed. 

CHARLES A. BROWN AND BROTHER v. JOHN BARTON PAYNE, DIRECTOR 
GENERAL, SOUTHERN RAILWAY COMPANY, ET AL. 

(Filed 18 May, 1921.) 

1. Carriers of Freight--Acceptance--Damages. 
No liability attaches to the common carrier for damages to or loss or 

destruction of goods until its acceptance thereof is legally established. 
The distinction is observed when a penalty is sought for failure to make 
shipment. 

2. SameEvidence-Instructions-Verdict Directing-Custom. 
Where the custom at  the carrier's station is relied on to prove its 

acceptance of a carload of lumber placed on its right of way for shipment, 
testimony of the plaintiff's agent that in accordance therewith the local 
agent of the carrier told him he would get a car for i t  as soon as he could, 
and the lumber was placed where the carrier's agent told him, who then 
accepted it, saying he would get a t  it as soon as he could, and this was 
before the occurrence of a fire destroying the property, causing the damages 
in suit: Held, the acceptance of the order for a car and the acceptance 
of the goods are two different things, and an instruction to the jury if 
they believed the evidence to answer the issue in the affirmative is reversi- 
ble error, the determination thereof being for the jury, under a proper 
instruction. 

APPEAL by defendant from Lane, J., at  September Term, 1920, of 
ROWAN. 

Civil action to recover of defendant, as a common carrier, (1)  damages 
for the loss of a carload of lumber belonging to plaintiffs; and (2) for 
a n  alleged negligent burning of same. 

Plaintiffs, who are lumber dealers, undertook to ship some lumber 
from Elmwood, N. C., to the Danville Lumber Company, Danville, Va., 
in the summer of 1918, over the defendant's railroad. The particular 
property in  controversy, which wks destroyed by fire, was placed and 
stacked on the defendant's right of way, where i t  remained for a month 
or  longer, awaiting the arrival of a car, and was destroyed by fire while 
thus stacked on the right of way of the Southern Railway Company at  
Elmwood station. 

The evidence was conflicting as to whether there had been a delivery 
to and acceptance by the common carrier of the g o o h  f o ~  shipment 
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undrr the established manner of dealing between the parties. Touching 
this question, C. A. Brown, one of the plaintiffs, testified: "When I 
got an order for lumber I would have it hauled to the sitling and order 
a car, and the next thing would be to load it. Then I would go to the 
agent and get a bill of lading. There was nothing to hinder me from 
moving the lumber away from the siding. If I had had a customer I 
could have sold the lumber, and he would hare  had a right to move it 
away at the time. I t  was my lumber as lo11g as it was lying there at  
the siding. I t  is the custom when a shipment is made to 3lace the goods 
in the car and then go to the agent and turn it over to him. This 
lumber was worth $500.'7 

C. D. Crouch, witness for plaintiffs, testified: "I oidered the car 
from Mr. Shell, defendant's agent, three or four days after 30 July. 
Shell told me that he would get a car as soon as he could. H e  showed 
me where to place the lumber and I placed i t  where he told me. I told 
him it was a carload of lumber. The agent was present when I was 
delivering it, and he accepted the order for the car, and said that he 
would get i t  as soon as he could. This was some time before the fire. I 
continued to haul other lumber there." 

The court charged the jury if they believed the eviderce, as testified 
to by the witnesses, to answer the first issue "Yes," the second issue 
"No," and the third issue "$500." 

Under this instruction the jury returned the following ~ e r d i c t  : 
"1. I s  defendant, John Barton Payne, Director General, as agent 

Southern Railway Company, liable as common carrier to plaintiff for 
the loss of the lumber alleged in the complaint ? Answer : 'Yes.' 

"2. Was plaintiff's lumber burned and damaged by the negligence of 
the defendant John Barton Payne, Director General, as agent of the 
Southern Railway Company, as alleged in the comila-inti Answer: 
'NO.' 

"3. What damage, if any, is plaintiff entitled to recover ? Answer : 
'$500, and interest from 9 September, 1918.' " 

From a judgment in favor of the plaintiffs, defendant appealed. 

B. B. i?Mler and Clement  & Clement  for p l t ~ i n t i f s .  
L i n n  & L i n n  for defendant .  

STACY, J. Upon the record, we think the first issue shculd have been 
submitted to the jury under a different instruction. The liability of a 
common carrier of goods, as carrier, attaches only after acceptance and 
receipt of freight by i t  for shipment. Basltight v. R. R., 111 N. C. ,  592;  
W e l l s  v. R. R., 51 N. C., 47; 10 C. J., 231. 
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The case of Bell v. R. R., 163 N. C., 180, chiefly relied on by ~laintiffs,  
was an action against the railroad for failure to furnish cars within a 
reasonable time as required by the statute. But the suit a t  bar is not to 
recover the statutory penalty for failure to make shipment, but for the 
value of the lumber destroyed. 

There was evidence on behalf of plaintiffs tending to show the manner 
and custom of shipping lumber from Elmwood station as follows: ' "It 
is the custom when a shipment is made to place the goods in  the car and 
then go to the agent and turn i t  over to him.'' And again the witness 
Crouch testified: "The defendant's agent was present when I was 
delivering the lumber, and he accepted the order *for the car and said 
that he would get i t  as soon as he could." 

I t  will be observed that accepting an order for a car and accepting 
lumber for shipment are two different things. The one does not estab- 
lish the relation of carrier and shipper, while the other ordinarily does. 
Furthermore, there was evidence tending to show that the shipment had 
not been turned over to defendant's agent at the time of the fire. Hence, 
in the present state of the record, we think the case must be retried and 
the issues submitted to another jury. 

New trial. 

JAMES MACK V. CHARLOTTE CITY WATER-WORKS, CHARLOTTE 
BOARD O F  WATER COMMISSIONERS, AND CITY O F  CHARLOTTE. 

(Filed 18 May, 1921.) 

1. Municipal Corporations--Cities and Towns--Managing BoardeWater -  
works-Principal and Agent. 

Where a city owns and controls its water-works system under the special 
management of a board of water commissioners, this last is an official 
departmental board, created as a part of the rity government for the 
more convenient and efficient ordering of the water-works and supply, and 
their action on matters in the line of their official duties and within the 
scope of their powers is the action of the city, and suits and demands on 
the part of individuals growing out of their management as a board are 
to be regarded and dealt with as suits against the city. 

2. Same--Actions-Governmentsl Functions. 
A municipality may not be 'held liable at  the suit of individuals for 

injuries caused by its officials when in the exercise of governmental func- 
tions and matters affecting only the public interests, unless such liability 
is expressly recognised and provided for by statute. 

3. Sam-Fires. 
A municipality, under the common law, is only to be regarded as exer- 

cising governmnrltal powers in providing a water supply for the purpose 



384 I N  THE S U P R E M E  COURT.  [I81 

of fire protection, and may not be held liable in damages to its citizen for 
failure to have supplied an adequacy of water to extinguish the flames on 
his burning house, though it supplies water for the individual use of its 
citizens for pay. Municlc v. Durham, ante, 188, cited and distinguished. 

4. Same-Statutes-Constitutional Law. 
The common-law principle upon which a city may not be held liable 

for its failure to supply sufficient water for extinguishing fires is now set 
a t  rest by our valid statute. C. S., 2807. 

APPEAL by defendant from Bryson, J., at  the September Term, 1030, 
of MECKLENBURG. 

The  action is to recover damages for destruction of a building of 
plaintiff, situated within the limits of the city of Charlotte, and caused 
by the alleged negligence of defendants i n  failing to furnish a timely 
and adequate water supply to enable the fire department to extinguish 
the fire and save plaintiff's building. There was judgment overruling 
the demurrer and defendants excepted and appealed. 

T .  L. Kirkpatrick and H.  L. Taylor for plaintiff 
Pharr, Bell (e. Sparrow for defendants. 

HOKE, J. The  city of Charlotte is now under a commission form of 
government, arid a t  and before the time of this occurrence i t  owned and 
controlled i ts  water-works and supply, this same being under the special 
management of the board of matrr commissioners of tFe city of Char- 
lotte. Both under the present and preceding forms of g;overnment, this 
last was an  official departnlental board, created as a par t  of the city 
government for the more conrenient and efficient ordering of the water- 
works and supply. And their action on matters i n  the line of their 
offirial duties and within the scope of their powers is the action of the 
city, and suits and demands on the par t  of individuals growing out of 
their management as a board are i n  fact  and t ru th  snits against the 
city, and must be so considered and dealt with in determining the rights 
of parties involred i n  such a controversy. Consolidated Statutes, ch. 56, 
secs. 2807-8-9, 2833 et  seq., 2878, etc.; Pr iva te  Laws 1907, ch. 342, 
sec. 174, etc. 

This bring true, our decisions hold, and the present statute is in full 
affirmance of the principle (C. S., 2807), that  a munic pality may not 
be held liable a t  the snit of individuals for injuries caused by its officials 
w h m  in  the exercise of governmental functions and matters affecting 
only the public interests, unless such liability is  exprmsly recognized 
and provided for by statute. 

I n  a recent case on this subject this limitation on the right to suit for  
such a n  in jury  is stated as follows: "The principle upon which a 
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municipality engaged in supplying water to the individual citizen, under 
contract for profit or pay, must be considered and dealt with as a private 
owner, applies to the ordinary burdens and liabilities incident to their 
private business relations, and not to its work for the public generally, 
such as procuring its water supply and extending it, providing for fire 
protection and sanitation purposes, and the like, for therein the munici- 
pality is to be regarded as a governmental agency and, as such, possess- 
ing and capable of exercising the powers and privileges conferred upon 
it by law." Felmet zl. Canton, 177 N.  C., 52. 

The question was directly presented and same ruling made in Howland 
v. Asheville, 174 N .  C., 749; Harrington v. Greenville, 159 N.  C., 632; 
McIlhenney v. Wilmington, 127 N. C., 146; Mofitt v. Asheville, 103 
N.  C., 237, are in recognition of the same general principle. 

And if there should be any doubt that this is now the approved posi- 
tion with us the matter would seem to be put at  rest by C. S., 2807, which 
provides in part as follows: "The city may maintain its own light and 
water-works system to furnish water, for fire and other purposes, and 
light to the city and its citizens, but shall in  no case be liable for damages 
for a failure to furnish a sufficient supply of either water or light," etc. 

Such a statute has been held to be well within the legislative powers 
to the extent that it applies to ('official acts, governmental in character, 
or for the benefit of the public generally." 19 R. C. L., p. 1111, Title, 
Municipal Corporations, see. 392, citing Schigley v. Waseka, 106 Minn., 
94, and other cases, and is undoubtedly controlling on the facts of this 
record. 

I n  Munick v. D u r h m ,  ante, 188, opinion by the Chief Justice, a 
recovery against the city was sustained, but that was a suit growing out 
of the settlement of claimant's water bill, and involving only the business 
relations between the individual and the city as vendor of water for 
profit, and not as here in a matter concerning the water supply for 
general fire protection. The two cases serve very well to illustrate the 
two classes of actions, and mark the distinction between them. 

There was error in overruling the demurrer, and on the facts presented 
judgment should be entered for defendant. 

Reversed. 
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(Filed 18 May, 1921 .) 

1. Taxation-Licenses-Payment Under ProtestAction~s-Procedure- 
Statutes. 

In  order to recover a license tax alleged to have been unlawfully 
demanded by a county, the taxpayer is required to pay the tax uuder a 
written protest, and make written demand upon the county treasurer 
within thirty days. and upon his failure to refund wilhin 90 days the 
person so paying the tax may maintain his action agxinst the county, 
including in his demand both the State and county taxes. C. S., 7919. 

The lien of a license tax on a business is superior to that of a chattel 
mortgage on the property therein used, and the amount thereof is  not 
abated by reason of an unexpired year. C .  S., 7776-7786. 

3. Constitutional Law-Statutes-Taxation-Statutes Valid i n  Part .  
A license tax imposed upon a business is not void as  contravening the 

State Constitution upon the theory that  the statute gives. a n  invalid arbi- 
trary power to the county cornmissioners with reference to the issuance of 
the license among applicants therefor, as  to locality or otherwise; and the 
tax so imposed will nevertheless remain, these different portions of the 
law not being so interdependent that  one must fall with the other. 

4. Constitutional Law-Taxation-Licenses-Police Powers-Discrimina- 
tion-Counties-Discretion. 

Billiard and pool tables kept open for indiscriminate use by the public 
are  liable to become a source of disorder and demor:~lization, coming 
within the police powers, and requiring, in the nature of the business, that  
power be lodged in some governmental board to withhold or revoke a 
license imposed by statute for the conduct of the business, and such power 
lodged in the board of county commissioners, differentiating as  to licenses 
to be issued within and without the city limits, the latter not subject to 
the same degree of police protection, and requiring a pr~?ater license fee, 
and certain publicity before the license may be issued, etc., is not a n  
unconstitutional discrimination, or the exercise of an invalid arbitrary 
power, the decision of the commissioners being reviewable in the courts 
upon the question of whether this power has been arbitrarily and unjustly 
exercised. 

CIVIL ACTIOX, t r ied before Harding, J., and  a jury, at ITebruary Term, 
ILEXBURG. 1921, of MECI- 

T h e  action is  instituted by  plaintiff against  Mecklen1)urg County to  
recover t h e  sum of $1,010.60 pa id  b y  the  plaintiff to  t h e  sheriff under  
protest to  prevent a sale of cer tain personal property upon  which plain- 
tiff held a chattel mortgage, t h e  said s u m  being a license t a x  alleged to 
have  been due  to S t a t e  a n d  couiity by t h e  Mecklenburg Amusement 
Company f o r  the  year  commencing 1 J u n e ,  1918, a n d  expir ing 31 May, 
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1919. The facts in  evidence tended to show tEat plaintiff, on 10 October, 
1917, sold- to one Robert Welch twenty pool tables, etc., taking a mort- 
gage, or contract for conditional sale, duly registered, to secure purchase 
price. That some time thereafter said Welch sold his interest in  said 
property to the Mecklenburg Amusement Company, and this company 
operated said pool tables at  Liberty Park, outside the corporate limits 
of the city of Charlotte, from some time the latter part of 1917 until 
about the first of February, 1919. That the sheriff collected the license 
tax from the company for the year ending 31 May, 1918, though the 
company operated said tables, etc., to last of January or first of Febru- 
ary, 1919, as stated, without having paid the tax or obtained license or 
applied for same to the county commissioners or otherwise. That the 
levy by the sheriff was for the unpaid tax and the plaintiff holding the 
mortgage or lien to secure the debt paid same under protest, having 
made proper demand upon treasurer of the county and the State Treas- 
urer, as the statute requires, instituted this action to recover the amount. 
I t  further appeared that on obtaining possession of the property plaintiff 
caused i t  to be sold at  public auction under the terms of the mortgage or 
lien, and bought the same in at  $2,200, and plaintiff's indebtedness a t  
the time of sale, and secured by the instrument, was $2,726.96. Plaintiff 
admitted that the property was worth at  least the $2,200, and on an 
issue submitted the jury bed the market value of same at $3,750, 

On these, the facts pertinent, the court entered judgment that the 
defendant go without day, and plaintiff excepted and appealed. 

J .  Laurence Jones and A.  B. Justice for plaintiff. 
At tmey-General  Manning and Assistant Attorney-General Nmh for 

defendant. 

HOKE, J. Plaintiff has taken the proper course to test his right to 
relief. The law on the subject, C. S., 7979, making provision that 
where "a person claims that a tax or assessment charged against him is 
invalid he shall pay under written protest and on written demand upon 
the treasurer of the county or the State within 30 days, and upon a 
failure to refund within 90 days he may maintain his action against the 
county, including in  his demand both the State and county tax," and in 
pursuing this course i t  is not contended that the tax, if valid, should not 
prevail over plaintiff's lien, or that there should be any abatement by 
reason of the portion of the year unexpired at  the time the pool tables 
were closed down. Here, also, the statute is expressly to the contrary, 
C. S., 7776-7786. Plaintiff, however, bases his right to recover on the 
ground that the statute imposing the tax is unconstitutional and void, 
and this for the reason chiefly that i t  confers on the county commis- 
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sioners the arbitrary power to grant  or withhold the license required to 
operate these tables in  the manner designated. The  statute i n  question, 
2 C. S., ch. 131, Art .  3, title Taxation, imposes a n  annual tax of $25 on 
all billiard and pool tables, bowling alleys, and all alleys of that  kind 
kept for public use, requires a license for that  purpose to be issued by 
the sheriff, makes i t  a misdemeanor to operate without :t license, and in  
sec. 7827 contains, among others, the proviso tha t  the sheriff shall not 
issue a license to any person or corporation to maintain such billiard 
or pool table or bowling alley for public use outside of any incorporated 
city or town except with the approval of the county commissioners, "and 
all applications for such license are hereby required to be filed with the 
county comn~issioners a t  least ten days before being :tcted upon, and 
notice thereof published in some newspaper published in the county once 
a week for two weeks, or posted a t  three conspicuous p l x e s  in  the com- 
munity where the license is to be exercised for two weeks prior to the 
action of the county commissioners thereon." I f  i t  be conceded that  this 
proviso, on which plaintiff bases his principle objection to the statute is  
void because conferring arbitrary power, it is only a police regulation 
in reference to a license to operate, and both that  and the criminal 
feature of the lam are in  aid of collection of the tax, which is levied 
generally on "each billiard and pool table or tract for a bowling alley, 
etc., operated for public use." I f  we were to strike out the proviso, this 
tax so imposed would remain, these differtlnt uortions of the law not 
being so interdependent that  one must fall with the other. Comrs. v. 
Boring,  3 79 N .  C., 105; Lowery c. School T r t w t ~ e s ,  140 N.  C., 33;  
C o f t o n  ,Ilills u .  Waxhazc,  130 N. C., 203; Rcrry  v. H a i n u ,  4 N. C., 311, 
and being a valid debt collection would be eilforcible either bv other - 
methods and means prorided by the statute or by action. Xtafe and 
Guilford C o u n t y  v. Georgia C o m p a n y ,  112 N .  C., 34. 

Ru t  the proviso in  our opinion is not invalid. I t  is fully recognized 
that  these billiard and pool tables, when kept open for indiscriminate 
use by the public, may, and not infrequently do, become the source of 
disorder and demoralization, and that  i t  is absolutely essential that  
power should be lodged in some governmt~ntal board to withhold or 
revoke the license in  such cases, and the proviso in  the statute is very 
f a r  from conferring arbitrary powers on the commissioners, but they are  
to give these applications for license a public hearing after full notice 
and decide the question according to their sound discrc.tion, and their 
action may be reviewed when it shows that  i t  has been pa  pably arbitrary 
and unjust. Rosenthal v. Goldsboro, 149 N. C., 128, m d  cases cited, 
I n  S .  c. T ~ n a n f ,  110 N. C., 609, the case in this State chiefly relied upon 
by appellant, inrolved the validity of an  ordinance of the city of Ashe- 
rille, which prohibited any and all owners of property within the city 
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from building or erecting anywhere in  the city limits any house or 
building of any kind or character or adding to or altering any house or 
building already constructed without first obtaining permission from 
the board of aldermen. The court held the ordinance void, as an unwar- 
ranted interference with the ordinary incidents of ownership, at  the 
arbitrary will of the board of aldermen without valid reason had or 
assigned for their action, and as having no reasonable relation to the 
exercise of the police powers vested in  the board for the well ordering 
of the town. And so in the case of Yick Wo v. Hopkins, Sheriff, 118 
U. S., 356, a municipal ordinance of the city and county of San Fran- 
cisco attempting to regulate laundries was held void as conferring arbi- 
trary powers on the board of supervisors of the county, and for the 
further reason that the same was being administered with an "evil eye 
and an unequal hand," and with a view of suppressing or making burden- 
some discriminations against the Chinese engaged in that occupation. 
But those cases are not in  support of plaintiff's position on the facts of 
this record where the county commissioners are given the power to pass 
on the issuing of the license for operating billiard and pool tables for 
public use as a reasonable exercise of the usual and ordinary police 
powers prevailing in  such cases, to be issued only after notice and hear- 
ing had in  the sound discretion of the board, a distinction fully and 
expressly recognized in  the Yick Wo. v. Hopkins and other cases relied 
on by the appellant. The further objection that the statute makes 
unreasonable discrimination as to the licensing of these tables between 
town and country is without merit. I t  is fully established that the 
right of classification "is referred very largely tb the legislative discre- 
tion and its exercise is not to be disturbed unless same is clearly arbi- 
trary." S.  v. Stokes, at present term, citing S. v. Burnett, 179 N .  C., 
735; Smith v. Wilkins, 164 N .  C., 136; Efland v. R. R., 146 N. C., 135; 
Ins. Co. v. Daggs, 172 U. S., 557; Tullis v. R. R., 175 U. S., 348-353. 
The fact that in  the country the operation of these tables is as a rule 
without the instant police supervision that usually prevails in  the cities 
is a good reason for the distinction, and of itself affords sufficient basis 
for the classification objected to. 

The statute imposing the tax in our opinion being a valid law, the 
obligation to pay is absolute, and the same is collectible whether the 
owner has operated under or in defiance of the public regulations as to 
license. The authorities so hold, and we do not understand that appel- 
lant desires to question this position. Foster v. Speed (Tenn.), 111 
S. W., 925, citing State v. Tucker, 45 Ark., 55; State v. Funk, 27 Minn., 
318, and other cases. 

We find no error in the record, and the judgment of the Superior 
Court is 

Affirmed. 
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JOHN JUSTICE v. T H E  BOOXE FORK LUMBER COMPANY. 

(Filed 18 May, 1921.) 

1. Appeal and Error-Service of Case-Aff idav i tCounte r  A f f i d a v i t  
Certiorari. 

An affidavit of counsel that  time had been agreed uylon for preparing 
and serving his case on appeal mill be considered in the Supreme Court 
on appellee's motion to dismiss, where uncontradicted by counter affidavit, 
and the motion will be disallowed, and :I certiorari will issue, where 
appellant shows merits. 

2. S a m o S e t t l e m e n t  of Case. 
Where the trial judge has not sufficiently passed upon the appellant's 

exceptions to the report of a referee and has unsuccessfully endeavored 
to dram a judgment satisfactory to the garties, which was to be first 
submitted to them before filing, and has inadvertently failed to notify 
the appellant of its filing. n7ho was not satisfied therewith and desired 
to appeal, his exceptions presenting serious legal questions for final ad- 
judication, the Court will remand the case to afford the appellant oppor- 
tunity to  be heard upon his exceptions by the trial judgc, and to have him 
settle the case on appeal, in the course and practice of the court, upon the 
refusal in the Supreme Court of the appellee's motion to dismiss. 

3. Appeal and  Error-Reference-Superior Cour&Affirnnance of Report 
-Evidence. 

The Supreme Court will not, on appeal, pass upon the affirmance by 
the trial judge of facts found by the referee, upon supporting evidence. 

4. Appeal and Error-Docketing of Case--Superior Courts-Order Ex- 
tending Time fo r  Docketing. 

While the trial judge may not extend the time of aprellant to file his 
case on appeal, except by consent. this consent is presume3 when the order 
for an extension is filed, or is of record. 

APPEAL by  defendant  f r o m  Harding, J., a t  t h e  October Term,  1920, of 
AVERY. 

T h i s  action was brought to  r rcore r  a balance d u e  on  a logging con- 
t ract .  I t  was referred to  a referee, by  consent, to  take a n d  s tate  t h e  
account between t h e  parties. H e  filed h i s  report,  a n d  defendant  ex- 
cepted thereto. T h e  court considered t h e  exceptions a n d  sent the  case 
aga in  to  t h e  referee wi th  t h e  exceptions, a n d  directed h i m  t o  reconsider 
i t ,  and  th i s  w a s  repeated a t h i r d  time, t h e  referee refusing to change 
h i s  report.  T h e  case came on f o r  hear ing  before t h e  judge, and  h e  
agreed wi th  counsel f o r  defendant  to  p repare  a n d  submit  to  them a 
judgment which should be only tentative, a n d  not  b ind  them, unless they 
agreed to it ,  a n d  if they did not, h e  IT-odd not ify t h e  part ies  and  have  
the  case argued before h im.  Defendants  were to  be notified of t h e  
judgment  when filed. This, through inadvertence, was  not  done. De- 
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fendants appealed and were granted 60 days from 1 August, 1920, to 
file their case on appeal, and plaintiff a like number of days to file a 
countercase or exceptions. Defendant did not file their case within the 
60 days allowed to it, but filed i t  on 16 October, 1920, the time originally 
allowed to it having expired on 12 October, 1920. Plaintiff moved in  
this Court to dismiss the appeal for this reason. The defendant replied 
to the motion by the affidavit of the attorney, who represented it, that 
the reason its case on appeal was not filed within the 60 days, originally 
granted to it, was that one of the attorneys for the plaintiff had agreed 
with its attorney that defendant might have an extension of time to file 
its case, which should not exceed four more days, and the appellant's 
case was filed within the time of the extension, and i t  so appears in  the 
record to have been filed. Plaintiff did not reply by affidavit to the 
affidavit of defendant's attorney, who acted for i t  in  the matter, but 
relied simply upon the written motion to dismiss, stating the grounds 
upon which he relied for dismissing the appeal, but not verified by 
his oath. 

Harrison Baird, F .  A. Linney, and Charles Hughes for plaintif 
W .  R. Lovill and W .  C. Newland for defendant. 

WALKER, J., after stiiting the material facts of the case: First. ,4s 
to the motion to dismiss the appeal. We have decided in  several cases, 
and very recently in Brown v. Taylor, 173 N .  C., 700 (citing Sondley 
c. Asheville, 112 N.  C., 694), that we will not hear counsel, on matters 
of controversy between them, as to an extension of time for preparing 
and serving a case on appeal, but this rule does not apply,. where the 
appellant alleges in an affidavit, or duly verified statement, that there 
was an agreement for an extension of the time, and this affidavit is not 
disputed by the oath of the appellee, who, therefore, has waived any 
irregularity or defect in  the order for an extension made by the judge, if 
there be such, by agreeing to further extension to 16 October. This case 
cannot be distinguished from Brown v. Taylor, supra, which will appear 
by the following short recital of its facts and the decision of the Court 
therein: "The plaintiff moved in this Court to strike out from the 
record the case on appeal on the ground that i t  was not served in time, 
and to affirm the judgment. The defendant moves for a certiorari in  
order that the case on appeal may be settled, and filed affidavits showing 
an agreement of one of the counsel for the plaintiff extending the time 
for service of case on appeal. No affidavit of counsel with whom the 
agreement is alleged to, have been made has been filed. The motion of 
the plaintiff is denied, and the motion for a certiorari is allowed, because 
while we will not pass on affidavits and determine whether an oral 
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agreement which is denied has been made, we do consider affidavits show- 
ing an agreement, which are uncontradicted." This motion is therefore 
denied. 

Second. As to the other question. I t  appears that there was much 
irregularity in the proceedings of the Superior Court, and me may do 
injustice to one or the other of the l~arties and may not reach the merits 
of this case unless we disregard what has been done since the judge 
considered and passed upon the exceptions to the refewe's report and 
filed the tentative judgment. There surely has been a misunderstanding 
between the court and the defendant, as far as appears, and it mould nqt 
be just to hold the judgment conclusive u n d u  the circumstances. The 
appellant may well have been misled, and says he was, by the failure to 
give him the promised notice. The learned judge endea~ored to rectify 
the mistake which resulted from his inadvertence. and the auwellant 
should not be made to suffer on account of it, as the exceptions present 
questions worthy of serious consideration. If the allegations are true, 
there has been no fair opportunity to be heard fully on the exceptions 
to the report, which is appellant's right. Besides, the judge's affirmance 
of t%e report, as to the facts found by the referee, will not be reviewed 

A ,  

here, as we have so often held, and this would prejudice the appellant, 
if it is to stand, and he cannot be heard fully upon such findings. 

I t  is true that a judge cannot extend the time of an appellant for 
filing his case on appeal, except by consent, but consent is presumed if 
the order for an extension is filed, or is of record. Woodworking Co. 7%. 
Soufhwick, 119 N. C., 611; Henry 7>. Hilliard, 120 N .  C., 479. 

The Court will therefore set aside all the proceedings since the hearing 
upon the exceptions, and it is directed to heir  and pais upon the defend- 
ant's exceptions, after notice to the parties, and to proreed thereafter 
according to law, and the course arid practice, of the court, and for this 
purpose we remand the case. 

Remanded. 

PER CITRIAM. Under the circumstaiices of this case, we think the costs 
should be taxed against the defendant, and it is so ordered 
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SUPERVISOR AND COMMISSIONERS OF PICKENS COUNTY, S. C., AND 
SUPERVISOR AND COMMISSIONERS OF OCONEE COUNTY, S. C., v. 
E. H. JENNINGS. 

(Filed 18 May, 1921.) 

1. Negligence--Act of God-Waters-Floods-Dams-Contributing Cause. 
Where there is  evidence tending to show that  a lower proprietor on a 

stream has caused damage to his property h r  the breaking of the defend- 
ant's dam through his negligence, and, per contra, that  i t  was caused by 
a n  unprecedented fall of rain in that  locality, not to have been reasonably 
anticipated, the question of the defendant's liability is  not whether the 
negligence of the defendant alone, without the aid of the flood, was insuffi- 
cient to  have caused the break in the dam and the resultant damage, but 
whether i t  contributed as  a factor in producing it. 

2. Same-Concurrent Negligent-Proximate Cause. 
Where the act of God would not have produced damage to the plaintiff's 

property except for the concurrent negligence of the defendant, this negli- 
gence is considered a s  the proximate cause of the injury, which will hold 
the defendant liable for the damages sustained. 

S. Appeal a n d  Error-Instruction~onflicting Constructions-Reversi- 
ble Error. 

Where parts of the instructions given by the court a re  materially in 
conflict, the jury is  left in  doubt as  to the law applicable to the case, and 
i t  constitutes reversible error. 

4. Negligence--Ordinary Car-Rule of t h e  Prudent  Man-Distinctions. 
The law a s  to what constitutes negligence is but the want of ordinary 

care, which is that  degree of care that  a man of ordinary prudence would 
use under the same or similar circumstances, the care in  the particular 
case being proportionate to the danger, and not requiring that any par- 
ticularizing distinction be drawn between i ts  various degrees, or between 
negligence and gross negligence, in the instruction of the court. 

8. Evidence- Appeal a n d  Error- Negligence- Act of God- Floods- 
Waters. 

Where the defendant is sued for damages for the negligent breaking of 
his dam, and there is evidence that  i t  was caused by the act of God, 
testimony a s  to the rainfall in  other localities not situated or connected 
with the same locality and watershed, is  incompetent. 

APPEAL by  plaintiffs f r o m  Long, J., a t  t h e  Special  October Term,  
1920, of TRANSYLVANIA. 

I t  is  well i n  a case of th i s  k ind  to so s ta te  the facts  a s  to  present  
alternatively t h e  contentions of t h e  parties, w i t h  such reference to  t h e  
testimony a s  will  serve to  give a clear conception of them, a n d  substan- 
t ia l ly  using their  language. 
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I n  1902-1903 the Tosa~vay  Company, a corporation, i n  which corpora- 
tion the defendant lyas a stockholder, a director and vice president, built 
a dam 500 feet in length, approximately 60 feet i n  height, 260 feet a t  
the base, with a crown of 26 feet, across the Toxaway River, which flows 
into Keowec River i n  South Carolina. This dam confined a body of 
water covering more than G40 acres, and varied in  depth from 10 to 50 
feet, and v a s  more than 3,000 feet above sea level. The dam mas bnilt 
near the top of a rapidly declining shoal, and on a rock foundation. I t  
was r h a t  is kno~vn as an earthen dam;  it had no rock or cement core, 
and only had a small stone nxl l  about 3 fec3t i n  width and 3 feet high, 
extending along a par t  of the foundation from about 7 3  'eet 011 west side 
of ytream to about samc distance 011 east side of stream 

I n  stripping the rock founclation of growth and natural  earth, an  
overhanging ledge of rock was found. I t  n a s  along this ledge that  one 
of the outflows of the dam first appeared, and where one of the breaks 
first occurred when the dam  vent out. This ledge was r,ot remored, but 
remains today. N o  floocl-gate or drain-gate n a s  installed by which to 
let down the r a t e r  i n  the lake if repairs shoiild become recessary. Dur- 
ing construction, after ~ m t e r  had risen in the lake several feet, a spring 
of water appeared near the center of the dam and on the east side of the 
river. I\'o inrestigation was made as to its source, but same was incased 
i n  rock and cement and pipcd out a t  the lower cdge of tk e dam, and th is  
flowed continuously as long as the dam was there, and when the dam 
went out, 13 August, 1916, the "mineral spring" went alcso, showing that  
water was coming from the lake and finding its way through the dam 
from the days of its construction to i ts  end. One of the breaks which 
appeared when the dam went out was a t  this point. 

Shortly after the dam was completed water began to r iake its appear- 
ance a t  the lower toe of the dam, a t  places other than  tha t  constituting 
the "mineral spring," as mentioned above, and when the dam broke the  
break was a t  those places from which the water had been flowing ever 
since the dam had been there. The  percolating water increased in  
volume as long as the Toxaway C'ompany owned the property. Slides 
appeared during these eight years, some of which were 30 feet i n  length, 
8 to 10  feet i n  depth, cutting away a par t  of the crown or crest of the  
dam. These were filled in  with earth as they would occur. 

When the dam was completed, the crest of it was used :is a public road 
for the traveling public, and a t  first cement gutters were placed along 
on each side of the public driveway to take care of tht  surface water, 
and down-drains on both sides of the dam were constructed to carry 
away the accun~ulated surface water during rains. A spillway sufficient 
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to take care of all surplus water during extremes in the flood conditions 
was constructed around a hill covered with natural forest growth, the 
channel being through rock in part, and there was no obstruction placed 
in the spillway by the Toxaway Company. 

The defendant, E. H .  Jennings, a stockholder, a director, and at  one 
time vice president of the Toxaway Company, became purchaser in 
July, 1911, of all the holdings of the Toxaway Company, including the 
dam in question. Shortly after he became the owner, a "drop-in," 
measuring 4 to 6 feet in diameter and 6 to 8 feet in depth, occurred at  
a point on the lower side of the dam, near the crest, and about over the 
place where the ('spring," which became the "mineral spring," had its 
origin while the dam was being constructed. An examination of this 
"drop-in" by witness C. R. McNeely showed that the interior of the dam, 
for 15 or 20 feet in  depth, was in a mushy or soggy condition. R. G. 
Jennings, a son of the defendant, who took charge of the Toxaway 
property after E. H. Jennings purchased it, was notified of this "drop- 
in" by C. R. McNeely, then a business partner of R: G. Jennings, at  
Lake Toxaway, and the expense connected with the repair was paid to 
McNeely by the partnership. Soon after the defendant purchased the 
property he had rock blasted from the hill a few feet from the east end 
of the dam, and this rock carried along the crest of the dam and dumped 
off on the lake side to prevent wave-action from cutting away the crest 
of the dam during high winds, the location of the dam being such as to 
be subjected to same at times. He  also had cinders dumped into the 
lake, along the upper toe of the dam, supposedly to try to stop percola- 
tion of water through the dam. This, according to some of the wit- 
nesses, had a tendency to check the outflow at the lower toe for a short 
while, but it soon began to increase again, and kept on increasing as long 
as the dam stood, which was for five years after defendant bought it. 

S f te r  defendant purchased the property, in  order to get water from 
the lake with which to generate electricity to light Toxaway I n n  and 
the premises around the lake, he built across the spillway a wall of rock 
about 26 inches high at  the lowest place. This wall, according to some 
of the witnesses, raised the water in  the lake when the power house was 
in  operation (and this was about all the while during the tourist season 
each year), about 24 inches above the original water line. The margin 
between the water level in the lake and the crest of the dam was about 
8 feet, the crest in the spillway being about 8 feet below the crest of the 
dam. I n  making the repairs with the rock above mentioned, the cement 
gutters and down-drains, to take care of surface water which fell on the 
dam during rains, were destroyed by workmen of the defendant, and by 
the traveling public, and were never replaced. 
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The defendant resides in  Pittsburgh, Penllsylrania, a1 d testified that  
he was a t  the dam, after purchasing it, not more than t v o  or three times 
before it broke in August, 1916. 

I n  1908 the county of Pickens and the county of Otonee, i n  South 
Carolina, built a steel bridge across the Keowee Rirer ,  tn  enty to twenty- 
fire miles below Tosaway dam, which divides the two counties, each 
county paying one-half the expense, and the same was bu It for and used 
by tlle public, and paid for out of the public funds of each of the coun- 
ties. This bridge was in good condition, well constrnctcd, and of suffi- 
cient height above water to be safe from all expected floods, being about 
25 feet above normal flow of river, and about 9 feet abol-e any previous 
high water on said river. T o  replace i t  within a reasonable time after 
its tlcstructiorl by the breaking of Tosaway dam, on 1 2 ,  August, 1916, 
would have cost between $6,000 and $7,000. 

Plaintiffs also relied on certain evidence as to the poor condition of 
the dam from the time the defendant took charge of i t  until i t  gave may, 
and contmded that  there mas no appreciable, rain a t  the lake for about 
four weeks after the great rainstorm of July,  1916, allowing the water 
full time to flow by the lake into the river below, where i t  did no harm. 

This is an  action for damages alleged to ha re  resulted j'rom the break- 
ing of the dam at  Lake Tomway, i n  Transylvania Countj ,  on 1 3  August, 
1916. Lake Toxaway, an  artificial lake formed by damming the waters 
of ?'oxaway River, was built in 1902 and 1903 by a corporation known 
as the Toxaway Company, i n  connection with the devel3pment by said 
company of a large boundary of land as a pleasure refort, the waters 
of the lake har ing  been used primarily for the pleasure of the guests 
and tenants of the company i n  boating and fishing, and in  addition 
thereto, by the defendant after his purchase of the property, for  power 
purposes. 

I n  1911 the Toxaway Company defaulted in the payment of certain 
of its bonded indebtedness, and. the property Tvas foreclosed in a fore- 
~ l o s ~ i r e  proccedii~g in the Unitcd States District Court for  the Western 
District of K o r t l ~  Carolina; the defendant having become the purchaser 
of tlle property a t  the foreclosure sale, and lrcing owner of the lake and 
dam at  the time of its destruction, on 13  -lugust, 1916. 

The plaintiffs are two counties of South C'arolina, an( a t  the time of 
the break were thc joint owners of a bridge built across Keowee River 
i n  South Carolina, and into 11-llich the waters of l'oxaway River 
emptied. The  high watcr resulting from the break oE the Toxaway 
dam practical17 tlestroged the l~ridge.  
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The plaintiffs allege : 
1. Negligence on the part of the Toxaway Company in the construc- 

tion of the dam, as well as negligence on the part of the said company 
by reason of its failure to properly maintain and keep in repair the 
dam during the period of the company's ownership, and seek to fix this 
defendant with liability for the alleged negligence of the Toxaway 
Company in that respect. 

2. Negligence on the part of the defendant Jennings in that he failed 
to properly maintain and keep in repair the dam during the pehod of 
his ownership. 

The allegations of the plaintiffs, both as to negligence on the part of 
the Toxaway Company and on the part of the defendant, are denied in 
the answer, and by way of further defense the defendant pleads an act 
of God, to wit, the unusual, unprecedented, and unforeseen conditions 
created in western North Carolina, in  the vicinity of Lake Toxaway, by 
the unprecedented, unusual, and unforeseen rainfall in said area from 
I6 July until the breaking of the dam on 13 August, 1916. This condi- 
tion of the earth being described by the engineers, who testified in the 
case, as super-saturation, causing an unprecedented increase in the 
hydrostatic pressure in the area at  and around Lake Toxaway, to an 
extent that no human agency could have been expected to foresee or be 
required to provide against any such conditions, even had an adequate 
provision been possible. 

Over a period of thirteen years the dam withstood all weather condi- 
tions without indication or evidence of weakness or defect, and finally, 
under conditions, the like of which no living man now remembers, failed 
to perform its proper functions. 

The court, at  the request of the plaintiff, and among other instruc- 
tions, gave the following to the jury: 

"No. 15. The court charges you that if you shall find that there was 
heavy rainfall in the locality where this lake and dam in question were 
located, such as could not have been reasonably anticipated or expected, 
and shall further find that the defendant himself did not use all available 
means that a reasonably prudent man would have used to make the dam 
safe, and shall further find that by reason of his lack of prudence, care, 
skill, and pains, coupled with heavy rainfalls, such as could not have 
been expected or anticipated, the dam broke, then the court charges you 
that this defendant would be liable for such damage as the plaintiffs 
have shown, provided the damage alleged was the proximate result of 
defendant's neg1iger;lce. The general rule of law in regard to this ques- 
tion is that if damage is caused by the concurring force of the defend- 
ant's negligence, and some other cause for which he is not responsible, 



395 I N  T H E  S U P R E M E  COURT. [I81 

inchlding the 'act of God,' the defendant is nevertheless responsible if 
his negligence is one of the proximate, concurring causes of the damage. 
And where loss is caused by the (act of God,' if the negligence of t he '  
defendant mingles with it, as a n  active, cooperatile, : id concurring 
came, he  is  still responsible. -111 unprecedented rainfall and resulting 
flood, to excuse liability as an  'act of God,' must not onl,y be the proxi- 
mato cause of the injury, but i t  must be the sole cause. I f  the in jury  
caused by the act of God would not h a r e  occwrred excep- for the negli- 
gence of the defendant cooperating therewith, as an  eff~cient and con- 
tribnting concurrent cause, the defendant will be liable in  damages." 

The court, also, a t  the defendant's request, gave thrl following in- 
struction : 

' 'So.  11. The  fact, if you so find, that  the defendant was negligent, 
standing alone, is not sufficient to justify a recovery by the plaintiffs; 
such negligence must ha re  been the proximate and efficient cause of the 
in jury;  and if you find from the eridence that  there was a t  the dam, and 
in  its vicinity, for a period prior to the break, a n  excessive, extraordi- 
nary  rainfall, a rainfall which an  ordinary prudent man, under the 
same circunlstarlces and conditions. and in  the same reIation to the dam, 
would not have emected, and further find that  had it not been for such 
rainfall the negligence of the defendant would have produced no damage 
to the plaintiffs, then the defendant would not be liable." 

~ x c e p t i o n  was duly taken by the respective parties t ' ~  each of these 
instructions. 

The  court submittcd two issues, as to negligence and damages. The  
jiwy rendered a verdict for  the defendant, answering thc issue of negli- 
gence "No." Judgment thereon, and appeal by the plaintiffs. 

Welch Galloway, E. L. Herndon, James S .  Carey, Jr., and XcKinley 
Priichard for plaintiffs. 

I T T .  E. Brcese, D. L. English, Charles R. Deaver, and Xerrimon, 
Adams R. Johnston for defendant. 

WATXER, J., after stating the case: I t  was properly conceded that  if 
the defendant, by his  negligence, contributed substanti,dly and proxi- 
nlatcly to the destruction of the dam at  Toxaway Lake, he  would be 
liable in damages to the plaintiffs, but the defendant contends that  he 
did not do so, and that  the damage to plaintiffs was caused by the 
mnpreccdented flood of that  season, which could not be foreseen or 
re~tricted by him, and to which the dam succumbed, without any fault  
on his part .  

Thcre are many exceptions in this case, hut it will not be necessary 
for us to consider more than two or three of them, as the othcrs may not 
be presented hereafter. 
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I t  is our opinion that there was error in giving the instruction re- 
quested by the defendant, and indicated above as No. 11, and especially 
when, at  the plaintiff's request, the court gave another instruction, 
No. 15, which is apparently in conflict with it, thereby leaving the jury 
in doubt as to the law applicable to the case. The seeming likeness of 
the two may have misled the court into the error, but when they are 
carefully examined and compared i t  will be found that there is an essen- 
tial difference, which cannot be reconciled. Taking up first the defend- 
ant's prayer, the question was not whether the negligence of the defend- 
ant alone, or of itself, and without the aid of the rainstorm, was insuffi- 
cient to have caused the break in the dam and the resultant damage to 
the plaintiff, but whether i t  contributed, as a factor, in  producing the 
damage. The principle, as applicable to this case, is thus stated in 
Shearman & Redfield on Negligence, vol. 1 (Street's Ed.), p. 76, sec. 39 : 
"It is universally agreed that if the damage is caused by the concurring 
force of the defendant's negligence and some other cause for which he is 
not responsible, including the 'ict of God' or superior human force 
directly intervening, the defendant is neve~theless responsible, if his 
negligence is one of the proximate causes of the damage, within the defi- 
nition already given. I t  is also agreed that if the negligence of the 
defendant concurs with the other cause of the injury, in point of time 
and place, or otherwise so directly contributes to the plaintiff's damage 
that i t  is reasonably certain that the other cause alone would not have 
sufficed to produce it, the defendant is liable, notwithstanding he may 
not have anticipated or been bound to anticipate the interference of the 
superior force which, concurring with his own negligence, produced the 
damage." We adopted and applied this well settled rule in  Stone v. 
Texas Co., Fvx v. Same, and Newton v. Same, all reported in  180 N. C., 
a t  pp. 543-568 (explosion cases), citing Rwy. Co. v. Cummings, 106 
U. S., 700 (27 L. Ed., 266); Ridge v. R. R., 167 N .  C., 510. Several 
illustrations of this doctrine are given in Stone's case, 180 N.  C., a t  
pp. 564-5, where we further held that where there are two causes co- 
operating to produce an injury, one of which is attributable to defend- 
ant's negligence, the latter becomes liable, if together they are the 
proximate cause of the same, or if defendant's negligence is such proxi- 
mate cause, citing Ridge v. R. R., supra, and Steele v. Grant, 166 N.  C., 
635. Chief Justice Waite said in'the Cummings case, supra, that if the 
negligence of the defendant contributed to the injury, i t  must necessarily 
be an immediate cause of the accident, and it is no defense that another 
was likewise guilty of wrong. I t  appeared in Diclcinscm v. Boyle, 17 
Pick. (Mass.), 78, that the defendant had wrongfully placed a dam 
across a stream on plaintiff's land, and allowed it to remain there; being 
swept away by a freshet in the stream, the rush of water damaged plain- 
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tiff's property, and it was held that defendant was liable. The wrong . - 

there, it is true, consisted in  the placing the dam on the plaintiff's land, 
while the wrong alleged here is in negligently building and maintaining 
a dam on defendant's own land, but the difference in the particular 
nature of the wrong does not, in law, distinguish the two cases, but they 
will not, of course, be alike unless the jury find from the evidence that 
defendant was guilty of negligence, as that is the basic fact upon which 
the plaintiff's case must rest. I f  there was no negligence, it follows 
that there was no wrong, or if there was negligence, but il had nothing 
to do with the destruction of the dam, which, on the c30ntrary, was 
caused by an unprecedented rainstorm, or by some other cause for which 
the defendant was in 110 degree responsible, he would not be liable. 
He is fixed with liability when, by his own negligence or in conjunction 
with that of another, he has brought himself within the zondemnation 
of a favorite maxim of the lam, which enjoins that a man should so use 
his own property as not to injure that of another. Blackstone, 306. 

Counsel discussed before us at  som'e length the difference between - 
ordinary care, the highest degree of care and gross negligence, but we 
deem it unnecessary to draw any distinction between them. I t  is all 
but ordinary care, which means that degree of care which a man of 
ordinary prudence would use in the same or similar circumstances. It 
must be that more care is required as the danger increases, ~ n d  the degree 
of care in the particular case must be proportioned to the danger. We 
cannot do better than refer to the case of Xilzcawke~ R. Co. E .  .lrnts, 
91 U. S., 489 (23 1;. Ed., 374), where Justice Dauis discucses this ques- 
tion: "If the law furnishes no definition of the terms 'grc'ss negligence' 
or 'ordinary negligence' which can be applied in practice, but leaves i t  
to the jury to determine in each case what the duty was, and what omis- 
sions amount to a breach of it, i t  would seem that imperfect and con- 
fessedly unsuccessful attempts to define that duty had better be aban- 
doned. Some of the highest English courts have come to  he conclusion 
that there is no intelligible distinction between ordinary and gross 
negligence. Redf. Car., p. 376. Lord Cranu orth, in Wzlson v. Brett, 
11 M .  & W., 113, said that gross negligence is ordinary negligence with 
a vituperative epithet; and the Exchequer Chamber took the same 
view of the subject. Beal v. R. Co., 3 H .  & C., 337; Grill v. Gen. Iron 
Screw Collier Co., 3 R., 1 C. P., 1865-66, p. 600, were hear3 in the Com- 
mon Pleas on appeal. One of the points raised was the :supposed mis- 
direction of the Chief  Justice who tried the case, because he had made 
no distinction between gross and ordinary negligence. Justice Willes, 
in deciding the point, after stating his agreement with the dictum of 
Lord Cranworth, said: 'Confusion has arisen from regarding negligence 
as a positive instead of a negative word.' I t  is really the absence of 
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such care as i t  was the duty of the defendant to use. Gross is a word 
of description, and not of definition; and i t  would have been only intro- 
ducing a source of confusion to use the expression 'gross negligence' 
instead of the equivalent-a want of due care and skill in navigating the 
vessel-which was again and again used by the Lord Chief Justice in 
his summing up. 'Gross negligence' is a relative term. I t  is doubtless 
to be understood as meaning a greater want of care than is implied by 
the term 'ordinary negligence'; but, after all, it means the absence of 
the care that was necessary under the circumstances." 

No better standard has yet been devised than the care of the "ordi- 
narily prudent man." 

There were numerous questions argued before us, more or less in- 
volved in the controversy. They may not arise again, or, if they do, not 
in the same way, nor with respect to the same facts, and we, therefore, 
pretermit a discussion of them and will rest content with those we have 
considered, with one exception. 

There is a auestion of evidence in the case. The court allowed the 
plaintiff to introduce certain reports as to the state of the weather at  
other places than Toxaway. These were not relevant to the issues 
which related only to the rainfalls at  Toxaway Lake or in its vicinity 
or within its watershed, as tending to show how that stream was affected 
thereby. I t  could make no difference how many, or how few, rains fell 
at  other places if they had no effect on Toxaway River or L'ake, nor do 
we see how the engineer in constructing the dam could rely with any 
degree of certainty on how much or how often rain would fall at  Toxa- 
way by estimates based upon rains in  other sections of the State. This, 
we think, should be excluded, unless its relevancy hereafter more clearly 
appears. 

For  the reasons stated another trial must be ordered. 
New trial. 

C. C. LANTZ v. ALDEN HOWELL ET AL. 

(liled 25 May, 1921.) 

Deeds and Conveyances-Warranty-Breach of Warranty-Description- 
Reference to Prior Deeds-Maps-Actions, 

Where a deed to a large body of lands, definitely known as certain 
lands, excludes from the conveyance those of persons holding parts thereof 
under superior title, and thereafter is referred 'to in another deed for 
more full or particular description, together with a map showing the lands 
excluded, both the former deed and the map are to be taken as a part of 
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the description in the later deed in the chain of the purchaser's title 
thereunder, mid the purclmser may not recover damages for the lappage 
in  an action brought upon the breach of warranty. 

~ I T A L  by plaiiitiff from -llcEIroy, J., at  February Term, 1921, of 
Ur  scoalm.  

This is a n  action to rccorer danlages for an  alleged breach of covenant 
of seizin for defect of title as to 98.6 acres in  a tract of land. The  
defendants executed to the plaintiif a conreyance for several tracts of 
land, and the plaintiff allcgcs that  as to a portion of the first tract of 
l a d  therein recited there is a defect of title as to 98.6 acees. Upon the 
agreed statenlent of facts the court rendered judgment against the 
plaintiff, and he appealed. 

X ~ r r i m o n ,  Adunzs (e. Johnston for p l a i n t i f .  
Smuthers  cC. W a r d  for defendants. 

Cr.in~c,  C. J. This is not an  action for a shortage in  the acreage as 
to ~\llicll t!ic plniiitifi cmltl >lot r c ~ c o ~ c r  (ill the ahwice  of f rx ,~ t l ) ,  
nnlcis lic liad taken a T\-arratity as to the acrc3age; Gullozi ay c. Goolsby, 
176 S. C., 63\, citing Aqtnaf l~ers  z.. Giltncr, 126 3. C.. 757; S t e r n  v. 
IIcr111oc1~. 131 S. ('.. 462, :111d other cases: nor is it  a piwchasc~ 1,. the 
acre as to nliicll tht, plaintiff c o ~ d d  recol er for o\ e~pt l~ ,~inont  by mis- 
take. IIcnofcr 1 . .  Rcal ty  Co.,  178 N .  C., 584, and cases there cited. 
But  the plniiitiff 1i(w contends that  thcre is a defect of title as to 98.6 
acres in one of tlic tracts herein contained, and he denands  payment 
for hrclach of warranty of title to that  extent. 

Tlie defcnda~its, liowerer, coutend that  the conveyance recites the 
bountlary of tlic tract c o i i q d ,  aiid s l ~ ~ i f i e 3  as to this first tract that  
i t  was "Tlw land kno\v11 as the L. C. Glock lands, embraced in  State 
gr:i~its S O S .  101 a ~ ~ d  101 32, the first of nhich  had bt en qrantctl by 
the Statc to J. 0. Tabor, 3 August, 1890, and the latter to H. C. Tabor, 
15  Sorember,  1890, coi~ta in i~ig  together 1,250 acres, more or less, as per 
sllrlcy of J. S. Kccner, surreyor, and being the same lands conveyed by 
T. TT. Shope, adnlinistrator of L. C. Glock, to Charles D. I'uller, 18  May, 
19O:j, which decd Ivns duly recorded in the office of the rcgister of deeds 
of Swain, in Book S, page 298, 19 May, 1903, to which deed and rccord 
refcrcl~ce is made for fnrtlicr description and particular3." A specific 
dcscriptioii by metes and bounds of those two grants m r e  not set out 
in the deed, but the defendants admit that  these grants corered the 98.6 
acres shown on the map. The  dcsc-ription in  the deed purports only to 
cover such land embraced in these t n o  grants as was "known as L. C. 
Glock land, as per survey and location by J. S. Keener, surveyor." The  
plaintiff admits i n  the case agreed that  he had been given with the deed 
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a map of the Keener survey, and this map is set out in  the record and 
being referred to in the description of the deed, becomes a part of the 
deed and description, and taken together the;y show conclusively that the 
said lappage of 98.6 acres was not embraced in  the land conveyed. A 
map of survey referred to in a deed becomes a part of the deed. Nash 
v. R. R., 67 S. C., 413; Colliw v. Land Co., 128 N. C., 563; Lance v. 
Rumbough, 1.50 R. C., 19. This map shows the 98.6 acres in the 
boundary indicated by heavy red lines, and i t  excludes from its general 
boundary the lappage, 98.6 acres, which the plaintiff now claims to be 
covered by the conveyance to him. 

The lands conveyed were contracted to be conveyed to the plaintiff 
under a contract, February, 1913, providing that the plaintiff should 
purchase the same at a price of $21 per acre upon a survey to be made 
by surface measurement, but that in the event the lands were not sur- 
veyed by plaintiff by 18 March of said year, the plaintiff was to accept 
the same upon an acreage of 1,806 acres. The agreement described the 
lands as being the tract conveyed to the defendants by deed from 
Charles D. Fuller and wife, 15 November, 1904, recorded in Book Z, 
page 395, record of deeds of Swain, and that conveyances recites the 
conveyance in  the same words as those used in the conveyance by the 
defendants to the pIaintiff, and adds this: "The said parties of the first 
part guarantee that there are 1,250 acres of land within the boundary 
lines of the two grants aforesaid, belonging to said Charles D. Fuller, 
after excluding all the tracts on the inside of the said two grants belong- 
ing to other holding the same under older and superior titles to 
that of grants Kos. 10181 and 10182 aforesaid." 

I t  th;s appears that the lands contracted to the plaintiff were the 
lands known as "the L. C. Glock lands" embraced in  State grants Nos. 
10181 and 10182, all lands held by older and superior titles lying 
within said two grants being specifically excluded, as per survey by 
J. S. Keener, this exclusion being shown both by the contract and by 
the map. The plaintiff Lantz was put on notice that the gr'antor did 
not contract to convey any land inside said Tabor lands held by older 
and superior title, and the Keener map, which he had in  hand, pointed 
out to him what these lands were which were held by any older and 
superior title. H e  looked over the lands with his surveyor and carefully 
investigated the lands and boundaries, and having decided that the 
acreage of 1,806 (after excluding this 98.6 acres) was correct, he ac- 
cepted the deed without a survey, and the deal was closed accordingly. 
He admits that he did not pay for the lands embraced in this lappage, 
and in view of the explicit terms oY the contract, of the deed, and in the 
recitals in the deed to the defendants, which were referred to in  their 
conveyance to the plaintiff, and which were on record and made a part 
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of the conveyance to the plaintiff, the court properly held that both the 
grantor and grantee understood that the older and superior titles em- 
braced within the Tabor grants mere excluded from the boundary con- 
veyed to the plaintiff. The lower court properly 
plaintiff was not entitled to recover. 

Affirmed. 

adjudged that the 

IVACHOVIA BANK AND TRUST COMPANY v. J. 

(Filed 25 May, 1921.) 

Negotiable Instruments-EndorsementIndependent 
-Holder in Due Course--Statutes. 

W. CRAFTON. 

Cont racts-Gaming 

The endorsement on a promissory note, negotiable under our statutes, 
is a new and independent contract, whereby the endorser for value and 
in due course, among other things, guarantees under C. S., 3047, that he 
was a holder in due course at the time of the endorsement, and that the 
obligation is valid and subsisting; and the endorsee may maintain his 
action thereon against the endorser independently of whether the note 
was originally given for a gambling debt made void by C. S., 2142. 

APPEAL by plaintiff from Long, J., at December Term, 1920, of 
B~ii-COJIBE. 

The action is brought by an endorsee and holder in  due course of a 
promissory note given by one J. M. Carver to J. W. Crafton, defendant, 
for money won by the defendant in  a game of cards and endorsed by the 
defendant, the payee of the note, in due course and for value to plaintiff 
bank. There mas denial of liability, the defendant, the endorser, alleg- 
ing that the note in question was for an amount won in a gambling 
transaction. 

The jury rendered the following verdict : 
'(1. Did the defendant Crafton endorse the note declareti on for $700, 

18 February, 1919, due 8 April, 1919, as alleged in the complaint, and 
before its maturity? Answer : 'Yes.' 

"2. Did the plaintiff discount and pay $690 for the note to W. E. 
Shuford, in regular course, without notice that i t  was for a gambling 
debt, and before maturity, as alleged by plaintiff? Ansxer:  'Yes.' 

"3. Was the note executed by J. M. Carver for a gambling debt to 
J. W. Crafton? Answer: 'Yes.' " 

On the verdict there was judgment that defendant go without day, 
and plaintiff bank excepted and appealed. 

Bourne, Parker d2 Jones for plainti f .  
Marcus Erwin  for defendant. 
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HOKE, J. Our statutes applicable to the note in  question, C.'S., 2142, 
renders this and all notes and contracts in like case void, and it is urged 
in support of his Honor's ruling that, this being true, no action thereon 
can be sustained. The position as stated is undoubtedly the law in this 
jurisdiction, and is in accord with well considered authorities elsewhere. 
Glenn v. Farmers Bank, 70 N.  C., 191; Culvert v. Williams, 64 N. C., 
168; Sabine v. Paine, 223 N. Y., 401, reported also in  5 A. L. R., 1444. 
This principle, however, is allowed to prevail only where the action is 
on the note to enforce its obligations, and does not affect or extend to 
suits by an innocent endorsee for value, and holder in  due course, against 
the endorser on his contract of endorsement. I t  is very generally held, 
uniformly a s  far  as examined, that this contract of endorsement is a 
substantive contract, separable and independent of the instrument on 
which i t  appears, and where it has been made without qualification and 
for value it guarantees to a holder in due course among other things 
that the instrument, a t  the time of the endorsement, is a valid and sub- 
sisting obligation. I t  is soGxpressly provided in  our statutes on negotia- 
ble 'instruments, C. S., ch. 58, sec. 3047, and the statute, in this respect 
as in so many of its other features, is but a codification of the general 
principles of this branch of the mercantile law as established in  the 
better considered decisions on the subject. H u n m  v. Richardsm, 48 
Vt., 508; Aymar v. Sheldon, 12 Wendell, 339; sinker,  Davis & Co. v. 
Fletcher et al., 6 Ind., 277; 4 A. & E. (2  ed.), p. 477; Norton 
on Bills and Notes, p. 217; 1 Calvert Daniel on Negotiable instru- 
ments, sec. 669. I n  4 A. & E., supra, i t  is stated: "That no principle 
is more fully settled or better understood in commercial law than that 
the obligation of the indorser is a new and independent contract." And 
i n  Norton on Bills and Notes it is said that "every indorser who indorses 
without qualification warrants to his indorsee and to all subsequent 
holders," among other things, "that the bill or note is a valid and sub- 
sisting obligation." I n  applying these principles, the cases hold that on 
breach of the contract of indorsement a recovery by a holder in due 
course will be sustained against the indorser though the instrument is 
rendered void by the statute law. Irv in  v. Marquiett, 26 Ind. App., 
383; Mwrford v. Davis, 28 N. Y., 481; Horowitz v. Wollowitz, 110 
N. Y. Supp., 972; Mofe t t  v. Bickle, 62 Va., 280; Graham v. Maquire, 
39 Ca., 531; Edwards v. Dick, 6 Eng. C.  L., 405; 1 Valvert Daniel on 
Negotiable Instruments, sec. 373. I n  Irv in  v .  Marquiett, supra, i n  
denying recovery on the note the Court said: "It is the law that in  a 
suit by a bona fide holder against an indorser the latter cannot defend 
on the ground that the original contract was based on a gaming con- 
sideration, for the reason that the indorsement is a separate and inde- 
pendent contract, and the indorser by his indorsement warrants the 
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validity of the original coutract," citing many authorities. I n  the cita- 
tion to Calrert, Daniels on Negotiable Instruments, see. 673, the author 
says: "The indorser engages that  the hill or note is a valid and subsist- 
ing obligation, binding all prior parties awarding to their ostensible 
relations; and he may be held liable, although the instrument be entirely 
null and aoid as betxveen prior parties themselves; and also as between 
prior parties and even honn ficle holders without noticc;" and quotes 
from a n  English case which C. J. Lee, i n  denying recovery on the note 
void for gaming said : "The plaintiff is not without remedy for he  may 
sue the indorser on his indorsement." The  law which renders these 
contracts void was enacted for the suppression of gambling, but i t  would 
tend rather to encourage the vice if a successful gambler could procure 
the value of such a note ou his indorsement and protect himself from 
the obligation so incurred by pleading his own wrongdoing. On  both 
reason and authority, therefore, the defendant should be held liable for 
breach of his own contract of indorsement, and under the facts estab- 
lished by the rerdict, there should be judgment for plaintiff. 

Reversed. 

SETH B .  BAUGHAM v. TRUST COMPANY. 

(Filed 25 May, 1921.) 

1. Rills-Estates-Contingent Interest-Time of Happening of Contin- 
gency. 

A devise of lands to the testator's children depending upon their dying 
with issue, and in the event they should not leave issue to the heirs of 
the testator, is construed to take effect upon the death of the testator. 

2. Sam-Beneficiaries-Heirs a t  Law-Relinquishment of R i g h t F e e  
Simple. 

Where the testator's children are his heirs a t  law, and a devise of lands 
is to them, and if any should die without issue to the heirs a t  law of the 
testator, the children of the testator may waive the coutlitiou by proper 
proceedings had among them all, and each acquire an indefeasible fee to 
a division of the lands among themselves. 

While proceedings for the partition of lands do not ordinarily place the 
title a t  issue, such may be done by the tenants in common, and the judg- 
ment thereunder will estop them. 

4. Descent and Distribution-EstateHontgt  Remainders. 
A contingent remainder, or like interest in lands is transmissible by 

descent. 
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5. Wills- Estate+Contingencies-Remainders-Reversion-ChiIdren- 
Heirs at  Law-Division in Severalty-Relinquishment of R i g h t F e e .  

Where the children of the testator are his heirs at law, and take by will 
upon the contingency of their having children at the death of the testator, 
whether they take in remainder or a reversionary interest as the heirs 
of the testator, is immaterial upon the question of their right to apportion 
the lands by proper proceedings among themselves, and thus acquire a 
fee-simple title to the lands accordingly held by them in severalty. 

APPEAL by defendant from Allen, J., from judgment on case agreed, 
rendered March, 1921, from BEAUFORT. 

This is a controversy submitted without action on an agreed statement 
of facts, and the single question presented is whether Seth B. Baugham 
is the owner of the indefeasible fee in the lot of land described in the 
agreement of the parties. 

W. P. Baugham, who was the former owner of this and other lands, 
died in 1910, leaving a will, the third item of which is as follows: 

"3d. Should I die without leaving any children or child surviving 
me, or should my children die without surriving them any lawfully 
begotten children or issue, should one or more die without legal issue, the 
remaining ones to share in that one's or their interest in my estate, share 
and share alike. Should all of my children die leaving no lawfully 
begotten issue, then in that case I give, devise, and bequeath all of my 
said property to my heirs at  law, said heirs to be determined by the 
laws of the State of North Carolina." 

At the time of his death the said W. P. Baugham left surviving him 
Mary 3. Baugham, widow; William E. Baugham, Seth B. Baugham, 
Pattie B. McMullan, Christine C. Baugham, and Mary Baugham 
(James H. Baugham, one of the children of W. P. Baugham, deceased, 
having died intestate, without issue, in July, 1918), all of whom joined 
in a petition for partition in which there mas the following allegation: 

('That your petitioners, Pattie B. McMullan, William E .  Baugham, 
Seth B. Baugham, Christine C. Baugham, and Mary Baugham, desire 
to own their respective interests in the said lands, described in section 
two hereof (which includes the locus in  quo), in severalty, in fee simple, 
absolutely free from the limitation over to them, respectively, in case of 
the death of any without learing surviving children, as set forth in the 
mill of W. P. Baugham, deceased, and your petitioner, Mary A. 
Baugham, consents to the said division upon the express condition as 
follows: (Sets forth conditions as to payment of her annuity not here 
involved.) 

"The clerk of the Superior Court, in ordering the partition of the said 
lands, adjudged that the same should be divided in accordance with the 
above stipulation, and the decree of the said clerk has been duly con- 
firmed by the judge." 
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The lot involved in this controversy was allotted in said proceeding 
to Seth B. Baugham. 

His Honor held that Seth B. Baugham was the owner of the lot in fee 
simple absolute, and the defendant excepted and appeal1:d. 

Harry McMullan for appellee. 
Daniel d Carter for appellant. 

ALLEN, J. The land in controversy and other land!, are devised in 
the will of William B. Baugham to all his children, with provision that 
if one or more die without issue the interests of such children so dying 
shall vest in the survivors, and if all the children die without issue, then 
to the heirs of the testator. 

The first contingency-"if one or more die without legal issuev-is 
disposed of by the partition proceedings, to which all the children were 
parties, and in which the right of survivorship in the event one or more 
dies without issue is mutually surrendered and released. 

I t  was held in Beacom v. Amos, 161 N .  C., 357, that s similar condi- 
tion could be eliminated by deed, and, while usually a partition proceed- 
ing only operates as a severance of the unity of posses~~ion, the parties 
may put the title in issue, and when they do so the adjudication of title 
is binding arid final between the parties. Weston v. Lumber Co., 162 
N. C., 180. 

I t  follows, therefore, that the plaintiff, Seth B. Baugham, is the owner 
in fee simple absolute of the share allotted to him, unless his estate is 
made defeasible by the limitation to the heirs of the testator upon the 
death of all the children leaving no issue, and the decision of this ques- 
tion depends on the time when the heirs of the tesiator are to be 
ascertained. 

I n  40 Cyc., 1481, authorities from twelve states and from England 
and Canada are cited in support of the text that, "As a general rule the 
death of the testator is the time at which the members of a class are to 
be ascertained in case of a gift to the testator's heirs, next of kin, or 
other relatives, unless the context of the will indicates a clear intention 
that the property shall go to the heirs, next of kin, or oiher relatives at  
a different time, such as at the time of distribution, or at  the death of 
the first taker, or at  the date of the execution of the will. . . . 
Where the gift is to the heirs or next of kin of another than the testator 
i t  ordinarily refers to the death of such other, unless thl? context of the 
will manifests that the class shall be determined at a difhrent time, such 
as at the time of distribution." Wright  v. Gooden, 11 ])el., 414; I n  r e  
Kenyan, 17 R. I., 149, and Stokes v. V a n  Wyck ,  83 Va., 724, are learned 
and well considered cases supporting the text, although overlooked in 
Burden. 11. Lipsitz, 166 N .  C., 523. 
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This distinction is clearly recognized in our own decisions. Xewkirk 
a. Huwes, 58 N .  C., 268; Wool 7). Fleetuiood, 136 S. C., 471, being cases 
in which it was held that in a limitation to the heirs of the testator the 
heirs must be determined as of his death, and the principle was approved 
in Jenkins v. Lambeth, 172 N.  C., 468, in which i t  is said: "It is 
undoubtedly the general rule that when a testator, after a prior limita- 
tion of his property by mill, makes, in present terms, a disposition of the 
same in remainder to his own heirs or right heirs, these heirs, nothing 
else appearing, are to be ascertained and determined on as of the time 
of his death. This is not only the primary meaning of the word heirs, 
but the position is said to be favored by the courts because in its tendency 
i t  hastens the time when the ulterior limitation takes on a transmissible 
quality. Newkirk v.  Hawes, 58 N.  C., 265; Rives v. Frizzle, 43 N. C., 
237; Jonas v. Oliver, 38 N .  C., 269; Welch v. Blanchard, 208 Mass., 
523; Wallace v. Dichl, 202 N. Y., 156, reported also in 33 L. R. A, X. S., 
pp. 1 and 9, where the general question is treated in  a full and instruc- 
tive note by the editor." 

I t  was also held in the Newkirk case that ('a contingent remainder, or 
any such contingent interest in land, is transmissible by descent." 

I t  is true that the limitation to the heirs of the testator is referred to 
in  some of the cases as a remainder to the heirs, and in others as a 
reversion left in the testator (see authorities cited in Thompson v. 
Butts, 168 N.  C., 335), but since the reversion would pass to the heirs 
by descent, this does not have any effect upon this title as the same 
persons take the same estate whether as remaindermen or as heirs of 
the reversion, and applying the principle that the heirs of the testator 
must be ascertained as of his death, unless a contrary intent appears in 
the will, we find that the first takers of the estate are all the children of 
the testator, who are also all of his heirs in whose favor the ultimate 
limitation is made if they take as remaindermen under the will, or who 
would take as heirs if a reversion was left in the testator, and thus in  
any event the whole estate, defeasible and indefeasible, was vested in the 
parties to the partition proceeding as children and heirs, and if so, each 
child takes the share allotted to him in fee simple absolute. 

We are therefore of opinion the title of Seth B. Baugham is i n d e  
feasible. 

Affirmed. 
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~IARSIIALL 9. TELEPHOXE C'o. 

FRANK H. MARSHALL v. INTERSTATE TELEPHOKE A N 1  TELEGRAPH 
COMPASY AND DURHAM TRACTION COMPANY. 

(Filed 3 June. 1921.) 

Appeal and Error-Objections and Exceptions-Negligence-Evidence Ad- 
mitted Without Objection-Questions for Jyry-Trial:;. 

The principle upon which an exception to the admission of evidence 
is untenable when such has theretofore been admitted without objection, 
has no application when the testimony excepted to is incompetent as an  
invasion of the province of the jury to ascertain a fact at issue as to the 
defendant's actionable negligence, and that formerlj admitted relates to 
notice of defendant of the conditions existing at the time. (STACY, J., 
on petition to rehear.) 

PETITIOIY by plaintiff to rehear, case decided at  this term, ante, p. 292. 

B r a ~ i ~ l e y  LC. Gantt for petitioner. 
Bryant d Brogclen, TV. L. Fousl~ee for Traction Company. 
Fuller, Reade & Fuller for Telephone Con~pany.  

STACY, J. This case mas before the Court a t  the present term, and 
a new trial  awarded for error in  the admission of incompetent opinion 
evidence. The plaintiff files a petition to rehear and asks that  the  
former decision be reversed and that the judgment of the Superior 
Court on the rerdict be affirmed. 

I t  was alleged in  the complaint, as one of the main groimds of action- 
able negligence, and denied in  the answer, that the defendants had 
failed to furnish the plaintiff, an  employee, a reasonably safe place to 
work. Chester Whitaker, a witness for the plaintiff, who had examined 
the place on Vickers Avenue where the injury occurred, was permitted 
to testify, over objection, that i n  his opinion the conditions, as he found 
them some thirty or forty minutes after the injury, mere not safe. T h i s  
was the very question the jury was to determine. The plaintiff now 
says that the admission of this evidence should not be held for reversible 
or prejudicial error because the same witness, previously and without 
objection, had been allowed to testify as follows: 

"I had notified the telephone company and the traction company 
about the general condition where the two lines occupy the same side 
of the street. There are several conditions like that  i n  the city. I t  
was these that I called their attention to. I have no record of having 
mentioned Vickers Avenue or any other place, but the general condi- 
tion. I just notified them about the condition where they both occupied 
the same side of the street. Where the two systems are  brought closer 
together than is safe. I have a copy of a letter that  specifies some 
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location. but Vickers avenue is not on it. I told Mr. Conrad about it. 
Mr. Conrad was superintendent or manager." 

I t  has been held with US, in a number of cases, that where the testi- 
mony of a witness has been given without objection a subsequent excep- 
tion to the same evidence will not avail. Eeaver v. Fetter, 176 R. C., 
333; l ' i l l e f t  T. R. R., 166 N. C., ,520; Smith v. R. R., 163 N. C., 146; 
Young v.  R. R., 157 N. C., 78; Proctor v .  Finley, 119 3. C., 541. 

But i t  will be observed that, in the instant case, the previous testi- 
mony of the witness Whitaker is not the same as that to which the 
defendants objected and excepted. I t  was competent for him to say that 
he had notified the defendants of certain conditions. which he con- 
sidered unsafe, as tending to show that the matters had been brought 
to the attention and knowledge of the defendants. The hurtful part 
of his evidence. was the opinion he gave to the jury, under oath, and 
not what he had said to the defendants out of court and on some other 
occasion. 

I n  passing, it may be noted that the position now urged by the plain- 
tiff was omitted in  his brief when the case was argued on the original 
hearing. 911 material exceptions, not abandoned by appellants, should 
be considered with care, and counsel should call the Court's attention 
to such portions of the record as tend to sustain the validity of the trial. 

After a further investigation and examination of the case, I think the 
plaintiff's petition to rehear should be denied, and it is so ordered. 

Petition denied. 

W. P. INGRAM ASD WIFE V. YADKIK R I V E R  P O W E R  COMPBNY. 

(Filed 3 June, 1921.) 

Appeal and Error - Trials - Damages - Instructions - Agreement of 
Counsel. 

Where the plaintiff in his action seeks to recorer damages of the 
defendant for injury to his land in ponding water upon it by the erec- 
tion of a concrete and of a flash dam, and it appears to the Supreme 
Court, upon a return to a writ of certiorari ordered on a former hearing, 
that the plaintiff abandoned on the trial any claim for damages from 
the erection of the concrete dam, no error will be found in an instruction 
to the jury to that effect. 

APPEAL by plaintiffs from McElroy, I., at September Term, 1920, 
of R I C H ~ ~ O X D .  

This was an action to recover damages for ponding water against and 
sobbing lands of the plaintiffs by reason of the defendant's concrete dam 



412 I N  T H E  SUPREME COURT. 1181 

and flash dam at Blemett's Falls on the Pee Dee Rive].. Verdict and 
judgment for defendant. Appeal by plaintiffs. 

W .  R. Jones and Stack, Parker & Craig for plaintiffs 
Robinson, Caudle & Pruett, Thomas & Phillips, F.  W. Bynum, Jas. 

H .  Pou, and W .  L. Currie for defendant. 

CLARK, C .  J. There being an apparent irregularity in  settling the 
case on appeal, on qotion of plaintiffs the record was remanded to the 
judge, with leave to amend the statement of the case, in an opinion by 
Stacy, J., at this term. The case now comes up before us on the return 
to the certiorari. 

The plaintiff in his brief relies upon the assignments of error 5 and 
6. No. 5 is  that the court refused to submit the issue'as tendered by 
the plaintiff, "Was the land of plaintiffs illjured by the maintenance 
of the dam and flash dam of the defendant as alleged in the complaint 2" 
but divided it, submitting the question of injury by t h ~  concrete dam 
and flash dam under separate issues. Xo. 6, the other assignment of 
error relied on, is that the court charged the jury tha ,  there mas no 
evidence that the lands of the plaintiff were injured by the erection and 
maintenance of the defendant's "concrete dam," and instructed the jury 
to answer the issue "No." 

The court makes return to the certiorari a5 follows: "I tl obedience to 
the suggestion of the Supreme Court for a more definite finding of fact 
touching the abandonment by the plaintiffs of claim for damages result- 
ing from the erection and maintenance of the concrete dam, the court 
finds the following facts : 

"That after the plaintiff, W. P. Ingrani, and his witness, A. F. 
Lyman, had testified that the back water from the concrete dam stopped 
at or near Coleman's Mill, a distance of one and one-half miles below 
plaintiff's premises, and plaintiff had further testified that no damage 
had been done to his crops or lands prior to the erecticn of the flash 
dam, the court inquired of counsel for plaintiffs if they vontended that 
the plaintiff's premises had been injured by the erection and main- 
tenance of the concrete dam, and counsel replied that they did mot claim 
that the lands or crops of the plaintiffs had suffered any injury prior 
to the erection of the flash dam, the trial thereupon proceeded on the 
theory and with the understanding upon the part of the court that the 
plaintiffs did not make any contention that they had been damaged 
by the erection and maintenance of the concrete dam, 3ut that their 
damages, if any they had sustained, resulted from the erection and 
maintenance of the flash dam." 
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"The appellant cannot be allowed in this Court to maintain a posi- 
tion inconsistent with or directly antagqnizing the basic facts of his 
own suit or question orders which the Court has made in  furtherance 
of his own application," or admissions on the trial below. Lipsitz v. 
Smith,  178 N .  C., 100, quoting Brown v. Chemical Co., 165 N.  C., 421; 
R. R. v. McCarthy, 96 U. S., 258; Bunk v. Dovetail, 143 Ind., 534. TO 
same purport, King v. R. R., 176 N. C., 306. 

The plaintiffs, having abandoned on the trial any claim for damages 
arising from the erection of the concrete dam, cannot be heard to assert 
on appeal that it was error in the court to instruct the jury to that 
effect. 

On the above finding of fact we must adjudge that there has been 
No error. 

FRANK LITTLE v. M. C. HOLMES ET AL. 

(Filed 3 June, 1921.) 

Abduction-Actions-Parent and Child-Damage-Loss of Service-- 
Mental Anguish. 

An action will lie in  behalf of the father against one who has induced 
his minor sixteen-year-old daughter to leave her home, against his will, 
in his absence and against the protest of his wife, who was then present, 
though with the consent of the daughter; and where the intent and 
result is marriage, he may recover damages against the abductor upon 
sufficient evidence for the loss of his daughter's services between the 
time of her abduction and that of her marriage, and for the mental 
anguish he has sustained, or for either one or both as the case may be. 

APPEAL by defendants from McElroy, J., at August Term, 1920, of 
UNION. 

This was an action for the abduction of plaintiff's sixteen-year-old 
daughter from his home by the defendants. Verdict and judgment for 
plaintiff. Appeal by defendant. 

E. W .  Ashcraft, Stack, Parker and Craig for plaintiff 
Jluness, Armfield & Vann  for defendants. 

CLARK, C. J. I n  the absence of the plaintiff from his home on 14 
January, 1919, the defendants, X. C. and Baxter Holmes, went to his 
house and carried away his sixteen-year-old daughter in an automobile 
to South Carolina where she was married to Henry Griffin. This was 
done against the earnest protest of the plaintiff's wife. The defendant 
M. C. Holmes hired the car and was driving it. Baxter was on the 
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front seat with him. They came up to the plaintiff's hcme by the back 
way. The plaintiff's wife missed her daughter, went to the door and 
saw her getting into the car. The mother then ran out to the car and 
pleaded with her daughter not to go. She was crying. The defendants 
said that they were just going to Monroe. The mother cried and wept, 
and the defendants "went so fast that they did not look back." The 
plaintiff got a car and left for Chesterfield, S. C., and telephoned there 
forbidding the issuance of marriage license>. When the plaintiff saw 
the defendant Holmes he complained to him of this trc.atment and he 
grossly insulted the plaintiff. The father then searched for and found 
Griffin and his daughter in a negro house. Griffin struck the plaintiff 
twice with an iron poker, beat and bruised the plaintiff until he was 
ullconscious, and then fled with the plaintifl's daughter. Griffin is not 
a party to this action, which is solely against Baxter anc! Craig Holmes 
for the violence and abduction in carrying off plaintiff's daughter from 
his home. Baster Holrnes ~ e n t  with Griffin to Xonroe to get the mar- 
riage license and swore that the girl was eighteen years of age when the 
testimony is that she \\-as barely sixteen. There was evidence as to the 
plaintiff's mental anguish caused hy the conduct of the defendants. 

The defendants abandoned all exceptions except as to the refusal to 
nonsuit; the refusal to charge that the e~idenc; disclosed no cause of 
action; the refusal to charge that tlie plaintiff's evidence did not war- 
rant more than norninal damages, and to the following; paragraph in 
the charge : "Tlic plaintiff 11 o d d  be entitled to recover, if entitled to 
recover at d l ,  such dnnlagcs as are a reasonable conlpeilsatiori for the 
mental anguish suffered by plaintiff by rcason of the alduction of his 
daughter, if the jury find that he suffered ~nental anguish as a result 
thereof ." 

As to the first two exceptions, Howell v. Howell, 162 N. C., 283, is 
conc1usi.v~ in faror of the action of the court below. !n that case it 
was said that at  common law it was true that "abduction of a child was 
not an ofTense." S. 7'. Rice, i 6  N. C., 194; but 3 B1. Corn., 140, holds 
that n civil action l a r  therefor and that a father could recover dam- 
ages, though he says it "~vas a doubtful question, on v-hich the authori- 
ties \\-ere clirided, ~ ~ h e t h e r  a father could recover for the abduction of 
any otlier child tllan tlie oldest son and heir." But, after citing numer- 
ous authorities, the Court, in Howell v. H o w ~ l l ,  says that the action can 
1 1 0 ~  be sustained, and the jury has a right to award damzges for mental 
a n p i d l  as a part of the compensatory damages for such wrong, adding: 
"The most usual case in which this action is brought has been upon the 
abduction of a daughter for rnarriage or immoral purposes, but the 
inodern authorities, as we have said, have advanced and now the parent 
can recover darnages for the unlawful taking away or concealment of 
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a minor child, and it is not limited to cases in  which such child is heir 
or eldest son nor to cases where the abduction is for immoral purposes, 
nor are the damages limited to the action for loss of services"; adding: 
"The real ground of action is compensation for the expense and injury, 
and punitive damages for the wrong done him in his affections and 
the destruction of his household, as said in Scarlett v. ATorwood, 115 
N. C., 285; Abbott 2). Hamock, 123 N.  C., 99; S d e r  v. Newell, 132 
K. C., 614, 623, 624." 

The lam is thus summed up, with citations of numerous authorities, 
in 1 A. &. E. (2 Ed.),  167, as f o l l o ~ ~ s :  "A father has a right of action 
against every person who knowingly and n-ittingly interrupts the rela- 
tion subsisting between hinlself and his child or abducting his child 
away from him or harboring the child after he has left the house." 
I n  IIozveZl v. Howell it is further said: '(It can make no difference that 
the child at  the time she was carried away was not in the immediate 
custody of the father. She was temporarily with her mother but he 
was legally entitled to her custody or to have it adjudged by the court, 
and to take her out of the jurisdiction of the codrt, or secrete her, was 
an injury for which he was entitled to damages. The allegation in the 
complaint that the defendant Briggs 'procured, aided, assisted and 
advised the taking off of the child and conceal its whereabouts, and has 
thereby caused the plaintiff great and agonizing distress of both mind 
and body,' states a good cause of action against him.)' I n  Howell v. 
Solomon, 167  S.  C.;591. lT ' u l7~c~~ ,  .I., qnoting I l o ~ r r l l  r .  B o ~ ~ l l ,  sup , -a ,  
as to the right of the father to the custody of the child, says: "This 
right of the father continues to exist until the child i . ~  enfranchised u 

by arriving at years of discretion, when the empire of the father gives 
place to the empire of reason." 

The defendants rely upon TYilkinsolz c. Dellinger, 126 N. C., 462, 
which was a suit against a register of deeds for issuing a license to 
marry a minor which has no application to the facts in  this case. H e  
did not deprive the father, forcibly and violently and against his will, 
.of the custody and society of his daughter as the defendants did, but 
wen in  that case i t  is said. "From a time whereof memorv runs not. 
a parent and those in loco parentis have a right to the company and 
services of a child during its infancy, and any one unlawfully invading 
that right is liable to the plaintiff in damages." 

I n  that case the court held that the register of deeds was liable for 
the penalty prescribed by the statute, but i o t  for depriving the plaintiff 
of the ser-c+xs and companionship of his daughter, which clearly the 
register did not do. The girl Tvas of a lawful age to marry, and upon 
the marriage her control by the father ceased by operation of law. I t  
clearly has no application to this case. 
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The court also properly refused to charge that the plaintiff's evi- 
dence did not warrant more than nominal damages I n  Howell v. 
Howell, supra, i t  was held that the jury had a right to zward compensa- 
tory damages for the wrong and for the mental anguish, and might also 
award punitive damages, which fitted the last exception in this case. 

Howell v. Howell, supra, is reported in 31 A. &- E. Anno. Cas., 893, 
with copious notes, 896-599, which are thus summed up: "The right 
of a father to the custody of his minor children, in th?  absence of any 
act on his part by which he may have waived or deprived himself of 
that right, is not open to discussion, and has frequenily been asserted 
in habeas corpus proceedings instituted by him." I t  is further said that 
the "right of the father to recover damages for the abduction of a 
minor child has been questioned in comparatiyely few mses and is well 
established," citing a long list of cases. It is also recited, "The basis 
of the father's right of action for the abduction or enticing away of his 
minor child is generally held to be the loss of the c~hild's services," 
giving a long list of cases. "In some jurisdictions i t  has been ruled 
that it matters not whether a child renders services in fact. That the 
parent is entitled to such services on the part of the child is sufficient 
to give him a right of action, and having such right on which to base 
the action, he may recover damages for the injury to his feelings, and 
the loss and companionship of his child as well as for the loss of the 
child's services." I n  two jurisdictions, however, the Court repudiates 
the idea that the loss of the child's services forms a basis of the father's 
right of action. I n  Kirkpatrick v. Lockport, 2 Brev. (S. C., 276), it 
says: "The true ground of action cannot be the loss of service, for a 
child may be of an age so tender or of a constitution ,so delicate as to 
be incapable of rendering any service. The true ground of action is 
the outrage and oppression; the injury the father sustains in  the loss 
of his child; the insult offered to his feelings; the heartrending agony 
he must suffer in the destruction of his dearest hopeg, and the irre- 
parable loss of that comfort and society which may be the only solace 
of his declining age." 

It is very true that in many instances, owing to the tender years of 
the child or its delicate health, or the pecuniary condition of the 
parents, the loss of services are inappreciable, but in all cases there 
is the wrong and outrage of taking from the custody of the parent whose 
feelings of affection, whose right to the love and companionship of the 
child are violated as in this case. There are, however, a very large num- 
ber of instances in which the loss of the services of the child are a seri- 
ous consideration. A very large part of the populatior of this or any 
other State are people who either are laborers or in moderate circum- 
stances. They look to the aid of thc older children in services about 
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the house, or their wages until they attain majority, to add to the family 
resources and to aid in the support of the younger children. This with 
a very large element of the population is a very serious consideration, 
and if other parties can, by enticement, persuasion or offer of Tvages 
induce the children, after they arrive at an  age where their services are 
useful to the family or can procure wages, with impunity to leave and 
deprive the parents of their services, it will be a very serious loss to 
them, besides the insult and the injury of enticing them from the 
custody of their parents. This consideration is lacking where the 
parents are in  affluent circumstances, but the outrage and injury to the 
parents mill subject the offending parties to liability both for compensa- 
tory and punitive damages. 

The law protects the parents in  the right to the custody, the control 
and the services of their children until they reach the legal age. When 
a marriage has legally taken place the control of the father or mother 
ceases, and with i t  the right to the wages of the child; but, none the less, 
if the marriage has been procured against the will of the parents, it may 
well be that the parents would be entitled to compensation for the loss 
of services in  cases where the services or wages of the child would have 
been relied upon by the parents. 

That question, however, is not now before us. I n  this case the defend- 
ants, i n  a most lawless way, went to the house of the plaintiff by a back 
may, took his daughter from the custody of a weeping mother and 
carried her to another State. I f  this had been followed by moral mis- 
conduct it would have increased the damages; but none the less, though 
it was followed by marriage, the father has been deprived of the services 
of his daughter, his right to expect her love and affection, and is entitled 
to the protection of the court against such lawlessness, which, notwith- 
standing the subsequent marriage, can be asserted as to these defendants 
by compensation for the mental anguish inflicted on him and punitive 
damages for the violation of his rights and the indignity to his feelings 
shown in the high-handed and lawless conduct of the defendants. 

I t  is not unusual among working people and those in  moderate cir- 
cumstances to rely to a large extent upon the services and wages of the 
older children, and often, i n  granting their consent to the marriage of 
a minor, if a daughter, i t  is upon an agreement that the husband shall 
work with the parents on some agreed terms. This is by no means 
unusual, and as a classical instance i t  will be remembered that Jacob 
thus served for seven years in advance for Rachel, and that when the 
morning dawned on Leah, he served yet another seven years notwith- 
standing the fraud of Laban. 

That the damages are not limited to an action for the loss of services 
was held by us in  Hood c. Sudderth, 111 N. C., 2 1 5 ;  Willeford c. Bailey, 
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132 h'. C., 402; and especially is this so mhen by reason of the age of 
the daughter there is no longer any legal right on the part of the parent 
to exact her services. Still in these cases there are elem1:nts of damages, 
the real ground of action in such cases being compcmsation for the 
expense and injury and punitive damages for the wrong done him in 
his affections and the destruction of his household, as slated in Scarlett 
v. hTorwood and other cases, supra. There are many other States now 
which hold that "4 parent may maintain an action for the seduction of 
the daughter without averment or proof of' loss of seriGes or expense 
of sickness." 

Even on an indictment for abduction it is not necessary that it should 
be against the will of the minor child. I t  is sufficient if it is against the 
will of the father and that i t  is committed by violence, fraud, or persua- 
sion. 8. v. Burnett, 142 N. C., 581; X. v. Chisenhall, 106 N. C., 676; 
8. v. George, 93 N. C., 567. The defendants could not be indicted, how- 
ever, for our statute for abduction applies only mhen the child is under 
fourteen years of age. C. S., 4222, 4223, 4224. 

I t  is also true that merely marrying a woman who is a minor, if over 
the age of fourteen, without the consent or her parent or guardian, is 
not a crime in this State though it has been made so in Georgia and 
several other States. 1 A. & E. (2d Ed.), 173. Nor can the father 
recover for loss of services against the husband after marriage as a gen- 
eral rule. "A parent, or one standing in loco parentis of a child. is 
entitled to recorer loss of damages sustained by reason of the taking of 
such child from him by force, fraud, or persuasion, and the parent's 
consent is no defense if it has been obtained by fraud." 1 C. J., 301. 
But it is there added: "As a general rule, where the abduction has been 
for the purpose of marriage, if a legal one, there can be no recovery for 
loss of services after the marriage has taken place." 

This action, howerer, is not against the husband nor 'or loss of serr- 
ices after niarriape. His Honor correctly told the jury that thcg could 
('Award the plaintiff such damages as is a reasonable compensation for 
the loss of the services of his daughter between the timl? of her abduc- 
tion and the time of her marriage, and also such damages as are a 
reasonable compensation for the mental anguish suffered by plaintiff 
by reason of the abduction of his daughter, if the jury find that he suf- 
fered mental anguish as a result thereof." This was a correct exposi- 
tion of the law against these wrong-doers, and there s no exception 
that the jury exceeded this instruction, which is assigned for error. The 
small amount of damages ($275) assessed seems to indicate that they 
fully understood and kept well within the limits of the instruction. 

No error. 

HOKE, J., concurs in result. 
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ALLEN, J., dissenting: I agree to the general principles stated in  the 
opinion of the Court, but do not think they have any application to the 
facts in this case. 

The daughter of the plaintiff was sixteen years of age; she left her 
home voluntarily according to the evidence of her mother, a witness for 
the plaintiff, and she was married within twelve hours. The marriage 
was-therefore valid, although the father did not consent, and upon its 
consummation the rights and duties of the parent, including the right 
to service, were transferred to the husband. 

The statute (C. S., 2494) provides that "All unmarried male persons 
of sixteen years or upwards of age, and all unmarried females of 
fourteen years or upwards of age, may lawfully marry" (the exception 
is omitted because not applicable) ; and if the daughter, being sixteen, 
could lawfully marry, she could lawfully consent to marry, and this 
she did when she left home voluntarily for the purpose of marrying, 
and she was not therefore induced to leave the parent wrongfully or 
unlawfully, on which this action must rest. 

I think the case of W i l l c i n s o n  v. D e l l i n g e r ,  126 R. C., 462, is directly 
in point. The action was against the Register of Deeds of Catawba 
County. Two causes of action were alleged in the complaint, the first 
being to recover the penalty of $200 for unlawfully issuing the license 
for the marriage of a daughter under eighteen years of age without the 
consent of her father. and the second cause of action "for deprivation 
of the services and society of his daughter occasioned the plaintiff by 
the wrongful issue of the license." The defendant demurred to the 
complaint, and the demurrer was overruled as to the first cause of 
action and sustained as to the second cause of action. 

The demurrer of course admitted the allegations in the complaint, 
that the defendant had wrongfully issued the license and had deprived 
the plaintiff of the services and society of his daughter. 

The Court has this to say of the second cause of action: "A female 
may lawfully marry at  the age of fourteen years. Code, see. 1809. 
From a time where memory runs not, the parent and those in loco  
parentis have a right to the company and services of the child during 
its infancy, and any one unlawfully invading that right is liable to the 
parent in damages. During the same period of time the law requires 
the parent to feed, clothe and protect the infant. This right and these 
duties go together, and as a general rule when one legally terminates 
the other ceases. . . . I t  is equally well settled that a husband, 
who has married an infant at a time when she may lawfully marry, 
i, e., after fourteen years of age, is entitled to the company, comfort and 
services of his wife, and that any interference therewith subjects the 
offender to punishment in damages. . . . The law of marriage, on 
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t h e  grounds of public policy :tnd the  peculiar relatioliship established 
by marr iage,  orerr ides  t h e  r igh t  of t h e  paren t  to  thc services of t h e  
child, a i d  the  duties of care and  protection a r e  iniposcd on t h e  husband, 
and  a t  the  same moment those duties as  to  t h e  parent  cease. S o  t h e  
mar r iage  displaces parental  r ights  instead of creat ing a conflict. T h e  
marr iage  i n  a case l ike this  emancipates  t h e  wife  f r o m  ht.r fo rmer  paren- 
t a l  duties, and  if damage  has  come to t h e  plaintiff i t  is  damnum absque 
itzjuria. Cooley o n  T o r t s  (2d  Ed . ) ,  278; Comrs. 9. Graham, Mass., 
578;  Hervey 1 , .  Jfose7~y, 7 Gray ,  479;  Granf I ) .  Grant, 109 N. C., 710; 
S. 2 ) .  Parker, 106 N. C., 711. 

" I t  follows, therefore, t h a t  t h e  plaintiff, having n o  r igh t  t o  control 
nor a n y  interest i n  the  serrices of h i s  dauglitcr, cannot  recover damages 
f r o m  a n y  one." See, also, 20 R. C. L., 617;  Harvey v.  .lIoseley, 66 Am. 
Dec., 515. 

I do riot th ink  the  case of Howell z3. Howell, 162 N. C., 283, which i s  
said to  be conclusive i n  the  opinion of t h e  Court ,  has  any th ing  t o  do 
wi th  t h e  question preserited here, because in t h a t  case t h e  child abducted 
was olily six years  of age, and  there was no question of marr iage.  

(Filed 3 June, 1921.) 

1. Constitutional Law-Counties-Streams-Bridges-SQltutes-Bonds- 
State Lines-.%pl)ortionlncnt of Fu~~cnses-Xectxssar;; Expenses. 

Our statutes are  con\titutional and ralicl, authorizing tlic countr com- 
m i 4 o n e r s  of any coulity bordering on another State tc pay the ljropor- 
tion of the cost of building any bridge spanning a rive. where i t  is the 
State line, including cost of approaches, and to issue bontlu to raise money 
to 11ay the same: and the ohjectlon that  the building of the bridge is not 
R neceisary  count^ cxpenie, and may require the county o pny more t l im 
it  should for that 1mrt of the bridge and approacheq that lie within the 
count), is untenable. Const. Art. TII. see 7. Martin Co c. Trust  Co., 
178 S. C.. 26, cited and applied. 

2. Same--Population. 
Where a county is autliorized 11y itatute to unite in Imilding a hridqc 

over a stream on the Statc line with another county Iyin:: across the 
stream, in another State. the proportionate cost uhould se adjusted with 
a view to the proportio~late benefits received by it ,  which is prime Jrrcre 
in proportion to population, uiiless the statute authorize* an agreement 
upon a different basis. 
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3. Statutes- Counties- Bridges- Streams-State Lines-Necessary Ex- 
pense-Apportionment of Expense-Courts. 

What proportionate part of expense a county should bear in the build- 
ing of a bridge and its approaches over a stream on the State line, or 
whether such expenditures were necessary, are matters esclusively for 
the Legislature, and not for the courts to determine. 

4. Constitutional Law-Sta tu tees ta te  Lines-Streams-Bridges-Dele- 
gated Powers--Counties. 

The authority that a Legislature of this State has to unite with an 
adjoining State in constructing and maintaining a bridge over a st=- 
on a State line, may be delegated by a general statute to the commis- 
sioners of any county lying on the stream, to take proper action, bear the 
cost, and adjust its contribution with the authorities of the county lying 
on the other side of the stream. Const., Art. 111, see. 29. 

APPEAL by plaintiffs from Lane, J., a t  May Term, 1921, of MECK- 
LEKBURG. 

This action is by the plaintiff on behalf of himself and other tax- 
payers of Mecklenburg County to restrain the defendants, the county 
commissioners, from advertising, selling and issuing bonds of that  
county in the sum of $80,000 for the purpose of coiiperating with York 
County, S .  C., in building a bridge and approaches thereto over the 
Catawba River, which is the dividing line between North Carolina and 
South Carolina. 

The  defendant commissioners of Mecklenburg are authorized to issue 
these bonds by chapter 103, Laws 1910, and chapter 11, Special Ses- 
sion 1919. B y  the terms of these acts county commissioners of any 
county are authorized to pay such proportion of the cost of building any 
bridge spanning a river where i t  is the State line, including cost of the 
approaches thereto, and issue bonds to raise the money to pay for the 
same. These statutes provide that  this shall be deemed a necessary 
expense where a public road or highway has been laid off and there is 
no passable ford a t  that point, and the county can contribute to the cost 
of said bridge and approaches in  proportion of its population to that of 
the county on the other side unless otherwise agreed. The cost is  esti- 
matad a t  $120,000, of which Necklenburg is to furnish $80,000 and 
York County $40,000, which is according to said proportion. 

The  defendants demur upon the ground that  they are authorized by 
the aforesaid statutes, which are referred to in  the resolutions, to issue 
and sol1 the bonds. which resolutions of the board are attached to the 
complaint, and that  their action is  valid and constitutional. The  court 
sustained the demurrer, and the plaintiffs appealed. 

Clarlcson, Taliaferro and Clarlcson for plaintiffs. 
Cansler & Cansler for defendants. 
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CLARK, C. J. The only question raised by the pleadings and judg- 
ment and the plaintiffs' exception and assignment of (error is the con- 
stitutionality of the statutes authorizing the issue of the bonds. The 
plaintiffs contend that said acts are in contravention of Art. VII, 
sec. 7, of the Constitution of this State, in  that the Legislature thereby 
authorizes the issuance of the bonds of the county for otier than a neces- 
sary expense without a vote of the qualified voters. They base this con- 
tention upon the ground that the building of a bridge and the approaches 
thereto over a river forming the State line, and the payment possibly 
for more than that part of the bridge and approaches zs lie within the 
county, is not a necessary expense of said county. While this exact 
question has not been before the Court it is decided in principle in 
illartin Countzi v. Trust Co.. 178 N .  C.. 26. I n  that case we held con- ., 
stitutional a statute authorizing the issuance of bonds t y  two adjoining 
counties to build a bridge and approaches over a stream dividing the 
counties and through five miles of swamp on the Bertie side, the river 
lying also wholly in Bertie, while on the Martin County side there was 
only the approaches of probably one-fourth of a mile. The Court held 
constitutional that act though $150,000 mas to be procured on bonds 
issued by Martin County and only $50,000 by Bertie. The Court in 
that case fully considered the subject and laid >own three propositions : 

1. The Legislature may authorize adjoining counties to issue bonds 
in certain proportions for the building of a bridge across a dividing 
stream, and the validity of the bonds, being for a necessary county 
expens4 does not require the issuance to be approved l,y a vote of the 
people. 

2. The proportion which a county may contribute to the building of 
a bridge and the approaches thereto, over a stream between it and an 
cidjoining county, is a question for the Legislature to determine, and is 
not reviewable by the courts. 

3. The construction and maintenance of roads and bridges is a neces- 
sary expense which the Legislature may east upon the State at  large or 
upon the territory specially and immediately benefited, though the work 
may not be wholly within the territory or the actual structure not in  
exact proportion to the contribution of each county, as the benefit to be 
derived by each must be considered. 

That case settled that the proportionate part  of the expense which 
should be borne by each of the counties was a legishtive and not a 
judicial question, and that the approaches to the bridg, re mere a neces- 
sary and therefore an integral part of the cost of constructing the same. 

The principle involved and decided in i l l a r t i n  Co. v. Trust Co., supra, 
we think applies to this case. We see no ground to differentiate between 
the two cases because in this instance the dividing stisearn is a State 
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line. The  bridge being a necessary expense, the proportionate cost 
should be adjusted with a view to the proportionate benefit received by 
the county of Mecklenburg, which is prima facie in  proportion to popu- 
lation, unless (as authorized by the statute) the county commissioners 
agree with the authorities of the other county upon a different basis. 

The  Legislature of this State could agree with the Legislature of an  
adjoining State to unite i n  constructing and maintaining a bridge over 
a stream where i t  is a Sta te  line. Such public bridge can be built only 
by joint authority of the two States, and instead of creating a special 
commission, the General Assembly has seen fit by a general statute 
(under Cons., Art .  11, sec. 29)  to authorize the commissioners of any 
county lying on such stream to take proper action, the cost to be borne 
by the county whose public roads will cross the stream, and to adjust 
its contribution with the authorities of the other county, whether it lies 
i n  this State or i n  another State. 

The judgment overruling the demurrer is 
Affirmed. 

P. D. MORROW v. THE FLORENCE MILLS. 

(Filed 3 June, 1921.) 

1. Nuisance--Limitation of Actions-Evidence--Measure of Damages. 
Where there is evidence tending to show that the defendant for the 

past fifteen years has thrown or emptied into a branch running by the 
plaintiff's, raw sewage, slops, garbage, and thus has maintained a nui-. 
sance to his damage, it is not error for the trial judge to permit the 
plaintiff to show the existence of these conditions more than three years 
next before the commencement of the action, mhen this statute has been 
pleaded, when the evidence is confined solely to the question of defend- 
ant's liability. As to whether the evidence is competent upon the meas- 
ure of damages is not presented or decided. 

2. Nuisance--Private Ownership-Damages-Right.s of Defendant-Per- 
manent Damages. 

In an action for damages for the commis,sion and maintenance of a 
private nuisance, the defendant is not entitled, as a matter of right, to 
have permanent damages assessed, without the consent of the plaintiff, 
when he has not sought to recover them in his action. Webb  v. Chenrical 
Go., 170 N .  C., 662, cited and approved. 

APPEAL by defendant from Harcling, J., a t  August Term, 1920, of 
RUTHERFORD. 

Civil action to recover damages for injuries resulting from maintain- 
ing an  alleged nuisance. 
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The graramen of plaintiff's cause of action is stated with conciseness - 
in the fifth paragraph of the complaint: 

''That defendant, for twenty years or more last past, has owned and 
operated and still owlis and operates a large cotton mill, situated a t  
the head or source of two branches or streams of water above plaintiff's 
said farm, and that defendant has c~ontinuonsly for the past fifteen years 
wrongfully and negligently thrown and emptied into said branches or 
streams of water, raw sewage, slops, garbage, refuse and offal matter, 
and for the past eight years has wrongfully and negligently thrown and 
emptied into said branches or streams of water, dyes and other refuse 
matter from defendant's dve vats. all of which are unhealthful and 
offensive, and which hare  been and are  now carried down stream. ~ o l -  * L 

luting the waters of said branches or streams of water, especially along 
and through plaintiff's farm, generating a poisonous scum on said water 
and infecting the air  with offensire and noxious smel1,l and miasma, 
to the great injury and detriment of the plaintiff and his family." 

The defendant pleaded the three-year statute of limitations and 
objected to any evidence tending to show the conditions existing prior 
to three years next immediately preceding the commencement of the 
suit. ,111 eTidence of this character, admitted over defl3ndant's obiec- 
tion, was limited to the question of liability and expressly excluded on 
the issue of damages. 

Defendant further contended and offered evidence tending to show 
that in July,  1916, i t  installed a sewerage system with septic tanks, etc., 
i n  conformity with the rules and regulations of the State Board of 
Health, and that since that time no injury has been done to the plaintiff 
on  account of the matters and things complained of in this action. 

The defendant tendered a n  issue as to permanent damages, in order 
to preclude any further litigation, but as the plaintiff stated he  was not 
suing for such damages, his Honor declined to submit ~ a i d  issue, and 
defendant excepted. 

The jury returned the following verdict: 
"1. I s  the plaintiff the owner of the land described in  ihe complaint? 

Answer : 'Yes.' 
"2. Does the defendant commit and maintain a public nuisance as 

alleged ? Answer : 'No.' - 
"3. Does the defendant commit and maintain a private nuisance as 

alleged ? Answer : 'Yes.' 
"4. What  damage, if any, is the plaintiff entitled to recorer by reason 

of the nuisance committed and maintained by the defendant, as alleged, 
within three years from the comniencement of this action and up to the 
trial of this cause ? Answer : '$900.' " 

Judgment on the verdict in favor of the plaintiff, and defendant 
appealed. 
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Xorrow & Carson f o r  p7ainfiff. 
Quinn, Hamrick & Harris for defendant. 

STACY, J. There are only two material questions presented for 
decision : 

1. Was it error to admit evidence of the alleged nuisance for a longer 
period than three years next immediately preceding the commencement 
of the action, in view of the plea of the statute of limitations? His 
Honor permitted the jury to consider evidence of this character solely 
on the question of liability and not upon the issue of damages. Under 
this limitation, and considering the single purpose for which it was 
admitted, we think the evidence was competent and admissible. 29 
Cyc., 1265; Lentz v. Carnegio Bros. & Co., 145 Pa .  St., 612. 

We are not now called upon to say what result would hare followed 
had it not been thus restricted. The authorities elsewhere are conflict- 
ing as to whether such evidence may be considered by the jury on the 
issue of damages. Pickens v. Coal River Boom and T .  Co., 24 L. R. -A. 
(N. S.) ,  354, and cases cited. Evidently the character of the alleged 
nuisance would have a material bearing on this latter question. But, 
in the light of the record, we approve his Honor's ruling in the instant 
case. 

2. Was the defendant, without the consent of the plaintiff, entitled 
to have the issue of permanent damages submitted to and answered by 
the jury? This question is dealt with fully in Webb 1) .  Chemical Co., 
170 N.  C., 662; and, upon authority of that case, we must affirm the 
action of the Superior Court. As said by Xr. Justice Hoke in deliver- 
ing the opinion : "In cases strictly of private ownership the weight of 
authority seems to be that separate actions must be brought for the 
continuing or recurrent wrong, and plaintiff can only recover damages 
to the time of action commenced. I n  this State, however, to the time 
of trial,'' citing Ridley v. R. R., 118 N .  C., 996; A d a m  v. R. R., 110 
N. C., 325, and other cases. See, also, Brown v .  Chemical Co., 165 
N .  C.,. 421. 

From a perusal of the entire record, as bearing upon the defendant's 
exceptions and assignments of error, we have discovered no sufficient 
reason for disturbing the results of the trial. 

No error. 



THELMA HUFFMAN, A 4 ~ n r ~ m ~ s ~ ~ ~ ~ ~ s ,  v. F. B. 'INGOLD. 

(Filed 3 June, 1921.) 

1. Employer and Employesiliaster and ServantAutomobiles-Negli- 
gent-Contributory Negligence--Evidenc-Trials. 

Where there is sufflcient evidence of the negligence o-t the driver of an 
automobile, which prosimately caused the death of au employee while 
taking him to work, by turning the machine from the road over an 
embankment, the mere fact that the deceased was silking on the edge 
of the machine with his feet on the running board, after having been 
requested by the driver not to do so, is insufficient alone to take the 
case to the jury upon the issue of contributory negligence. 

2. Appeal and Error-New Trial-Issues. 
In this case the Supreme Court refused, in its discretion, to confine 

the new trial to the only issue in which error was found. 
STACY, J., concurring in result; WALKER and ALLEW, JJ., dissenting. 

APPEAL by plaintiff from Shnw, J., at February Term, 1921, of 
CATAWBA. 

The plaintiff's intestate was killed 30 September, 1919, by the over- 
turning of a one-ton motor truck near Icard, which was owned and 
operated by the defendant in connection with his hardware business. 
I t  was driven by an employee, Titus Hefner. I n  September, 1919, the 
defendant contracted to install certain heating pipes a t  Taldese, fourteen 
miles from Hickory, and Herbert Miller and deceased were directed to 
take the materials and tools up there to do the work. On 30 September 
they started on the truck n~i th  the material and tool., Titus Hefner 
driving. The truck was five feet wide and had one seat, hardly so wide, 
back of which was the bed of the truck with the pipes and tools. Hefner, 
the driver, occupied the seat on the left, Miller sat beside him, arid Huff- 
man sat on the floor of the car at  Miller's feet on the right-hand side, 
his feet being on the running board. About eight miles on the Hickory- 
Morganton high~vay and just west of Icard they crossed a concrete 
bridge onto a low straight fill when Hefner, the driver, suddenly .turned 
his steering wheel to the right, then to the left, then to the right again 
and drove the truck out of the road on the right-hand side. The right 
wheels went over the right bank of the fill, ran this way for 20 or 30 
feet, when the truck turned over and Huffman was caught under i t  and 
crushed to death. This action is by the widow as his administratrix to 
recover damages for the negligent injuries to and death of her husband. 
Contributory negligence was pleaded, and the court submitted the usual 
three issues of negligence, contributory negligence, and damages. The 
jury found the first two in the affirmative and did not answer the third. 
Judgment. Appeal by plaintiff. 
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IT'. B. Council1 and E. B. Cline for p la ia t i f .  
TI'. A .  Self and A. A. Whitenm for defendant. 

CLARK, C. J. I t  is alleged in the complaint, and there is evidence to 
prore the allegation, that the defendant was a tinner and metal worker 
and has for years operated a hardware store in Hickory in  connection 
~ r i t h  which he does the work of roofing houses, guttering, cornices, etc., 
and that from time to time he sends out workers from his store and shop, 
not only in that town but in other places where he has the doing of tin 
and metal work in connection with contracts for the construction. e a u i ~ -  . L 

ment or repair of buildings, public and private; and that for the pur- 
pose of transporting his employees, tools and materials from place to 
place the defendant has for some time past maintained and operated 
a motor truck and regularly employed a driver therefor; t h a t  on 30 
September, 1919, the defendant ordered two of his employees, Herbert 
Miller and Noah D. M. Huffman, the deceased, to Valdese to do certain 
tin and metal work which he had contracted to do there, and undertook 
to convey them from Hickory to Valdese in this auton~obile driven and 
controlled by Titus Hefner, the defendant's driver; that on said journey 
said Titus Hefner operated the truck negligently, heedlessly and reck- 
lessly so that it orerturned and canght beneath it said S o a h  D. M. 
Huffman, who was so crushed, bruised and injured by the great weight 
of the truck falling on him that in a few moments thereafter he died: " 
that the death of plaintiff's intestate n-as proximately caused by and 
was due to the negligence and wrongful conduct of the defendant's 
servant driver, the said Hefner, in his failure to exercise ordinary and 
reasonable care for the safety of plaintiff's intestate while transporting 
him under defendant's orders and on defendant's business; and by the 
careless, heedless, and negligent manner in which the truck was driven 
in violation of the duty which the defendant owed to the deceased of 
safe carriage, and that said Titus Hefner was an unskilled, incompe- 
tent, nnsnitable, incapable, inefficient and unsatisfactory person to ope- 
rate a motor truck, and was negligent, careless and negligent in his man- 
ner of o ~ e r a t i n g  the same: all of which was known to the defendant " 
prior to September, 1919, or in  the exercise of reasonable care upon his 
part in the selection and retention of an employee for such purpose 
could and should have been known to him. 

The answer alleges that the defendant's employees generally used 
their bicycles in going to and from the trips, or by rail, but says that 
at certain times, for the convenience of his help and to save them cost, 
and at  their request, he would transport them to their places of work, 
for which he uses a truck; that Titus Hefner was an experienced and 
careful driver; that on the occasion mentioned the deceased and Miller, 



who n-ere to ilo certain work a t  T7-nldrsr, had iilstructious to go by pas- 
senger train, but that they prc\-:tiled 1113011 J .  Hcfner, who it appears 
from thc e x  i d e ~ ~ c e  si~perilitei~dcd tllc husiiirss of said ~lefcndant i n  his 
ah~cilcc~. to Ict tlie said Titus Hcfncr carry tlicrn o w r  to Yaldrse by 
said truck, \\liich n-as without tlic k~~owlct lgr  or consel~t of thc dcfeud- 
ant, a i~ t l  a t  the time said T i t ~ i s  ITcfilcr was under the orders alltl corn- 
mand of said Hliffnlan and M i l l ~ r ,  who kricw the cxperiencc and ca- 
pacity of Titus Hefner as a truck driver. The  defenclnnt further arcrs 
that the orcrtunling of the trnck and the iu jurv  causLng thc death of 
deceased was not tluc to any iregligcncc 011 the par t  of tlie drfendant 
but accnled from sonlc unfores~cn and accidental cause vhen  Hrfner  
was drir ing the vchiclc with cart.; and alleges that  the deceased, Huff- 
man, contributed to his in jury  by contribntory negligence "in that the 
deceased was requested by IIerhcrt Niller, in making the t r ip  men- 
tiorled, to ride on the seat of t h ~  said motor truck, but that  he ncgli- 
gclitly, carelessly, and heedless of his on11 safety, sat down on the floor 
of the body of the said truck with his feet and Icgs on the outside of 
tlir same, his feet  sting on the ru~mii ig  board, ant1 that  by so doing 
he negligently contributed to his o u n  injury." The  following issues 
were submitted to the jury:  

I. Was plaintiff's intestate injnretl and killed by the negligence of 
the defendant as a l l~ged  in tlirl complaint? ,lnswer : "Yes." 

2. I f  so, did the plaintiff's intestate, by his own negligence, contribute 
to his own injury, as alleged in  the d ~ f e n d a ~ r t ' s  answer? Answrr:  "Yes." 

Upon thc- verdict, judgmclit n a s  cntered in f a ro r  of the defendant, 
and the plaintiff appealed. 

The  first assignnlent of error n.as for the submission by the court, 
over plai~itiff 's ol.)jcction, of the secmld issue, upon the ground that  the 
facts as allcged in the answer did not suitain such plea. There was 
no eridence offered of contributory negligence beyond he allegation as 
set out in tlie complaint, and the second assignment of error is that  the 
co i~ r t  rc4'1wd thtx following prayer to instruct the jury:  "If you come 
to the co~isiticration of the s e c o ~ ~ d  issiw, the court instructs you that  
there is no cridcnce of contributory negligence, and i t  is your duty to 
a n ~ \ r e r  this issue 'KO.' " 

'I'hc court instructed thcl jury : "There is only one I iew of this case 
in  n-liich thc court submits to you the second issue which has been read 
and csplained. 'Was plaintiff's intestate guilty of coritributory negli- 
gence in the n a y  and nianner in which he sat in tlie truck on the t r ip  
from TIickory to Valdese?' )' and the plaintiff excepted because nothing 
in the cridencc tendcd to show that  the sitting on the floor of the car 
i n  any wise contributed to the deceased's death. There is no evidence 
tending to prove that the defendant's sitting on the floor of the truck 
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with his feet on tlle running board was ~iegligence, and still less that  i t  
contribnted in any way to the injury from which he  died. The  burden 
being upon the tlefentlant to p r o w  contrihutory negligence, i t  was error 
to submit the issue when there was no evidence to show negligence and 
that i t  was proximate canse. 

A ilefi~iitio~l of coiltribntory negligence is, "Some failure of duty 
which the deceased owed to himself under the circumstances, and that 
such negligence coiiperatinp a-ith the negligence of the defendant, found 
i n  the first issue, was the prosimate canse of the injury." There mas 
no  causal connection sho~i-n that the sitting on the floor of the car by 
deceased with his feet on the running board affected in any 7i7ay the 
tlrivpr's carelessly driving out of the road and off the fill. Shearnlan &- 
Retlfield (5th Ed. ) ,  sees. 90-93, or contributed to the overturning of 
the trnck, xvhich occurrence the defendant contended mas accidental or 
due to some unknowii cause. 

The  court erred in ref~ising. upon the testimony, to charge that there 
was "no evidence of contributory n~gligence, and that  i t  was the duty 
of the jury to answer that  issue 'So. '  " There mas no controversy as 
to :he position of the three occupants of the truck other than that the 
deceased sat on the edge of the truck with his feet on the running board. 
The defendant offered no testimony that the deceased being there in  
ariy way caused the orerturning of the trnck. which occurred because 
the driver, as they crossed a concrctc bridge onto a low straight fill, 
suddenly tunled his steering wheel to the right; then to the left, then 
to the right agaiu and drove the truck out of the road on the right-hand 
side, the right wheels going over tlie right bank of the fill, and after 
running this m y  for 10 or 30 feet the truck turned over and Huffman 
was caught nnder it and crushed to death. 

There was allegation and much eridence offered by the defendant 
tending to show that the deceased v a s  killed by an accident and vithont 
any negligence on the part  of the driver of the truck;  also that the 
dweased and Miller Trere in charge of the truck and the driver was under 
their orders; also tlie defense was set u p  that the deceased assumed the 
risk. That  the deceased and Heflier were fellow servants was not 
pleaded; and, on the contrary, both the complaint and the answer 
alleged that  they were not. But all these defenses were matters arising 
upon the first issue, "Was plaintiff's intestate injured and killedeby the 
negligence of the defendant as alleged in the complaint, as to which 
the jury responded 'Yes.' " The defendant made no exception as to 
that issue and has not appealed, and we must take it that  said issue was 
p r ~ p e r l y  submitted without error in the charge of the court or in the 
admission of eridence. 
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We think there was error i n  the particulars above pointed out, i n  the 
submission of the issue as to contribntory negligence, as to which the 
burden of proof was upon the deferitlant and as to d i c h  neither the 
allegations in  the a n m e r  nor the proof, which did not go beyond said 
allegations, justified the submission of said issue to the jury. 

On appeal, i t  is  i n  the discretion of the court n~hether to restrict a 
new tr ial  to the issue or issues affmted by the error. Stro ther  v. R. R., 
123 S. C., 199, alld numerous cases there cited. lvherever the error is 
confined to one or more issues separable from tlic others, and i t  appears 
to 11s that  no prejudice d l  result from such course, this Court usually 
grants a new tr ial  restricted to silch issues. Lumber Co. v. Branch ,  
158 N. C., 251, ~ ~ h i c l i  the plaintiff requests us to do in  this case. This 
the Court coulcl do, hut n e  are of thc opinion that, as this case must 
go back for trial upon the issue of contributory ncgligel,ce and of dam- 
ages, that  TVP should direct a ntxm tr ial  upon all the iss IPS. 

S e w  trial. 

STACY, J., concurs in result only. 

WALKER and ALLEX. JJ.. disscnti~ie.: Wc dissent in this case from 
the ruling by which it is held that  there n.as no eridence of contributory 
ncglipcncc. Scgligencc is the failure to do n h a t  a reawnable and pru- 
dent pcrson nonld ordinari lr  have (lone under the circumstances of the 
situation. or doing what such a pcrson under the existing circumstances 
vould not h a r e  done. The  essence of the fault niav lie i n  omission or 
comniission. The  duty is dictated and rne;lsured by the exigencies of 
the occasion. See Wharton on Ntlgligence, w .  1, and i otes. One who 
by his negligence has brought an in jury  upon himself cannot recover 
dainages for it. Such is the rule of the civil and of the common law. 
A plaintiff in such cases is elititled to no relief. Bu t  where the defend- 
ant  has been guilt- of negligence also, in the same conne:tion, the result 
depends upon the facts. The  question in such cases i: : (1) Whether 
the damage was occasioi~ed entirely by the negligence or improper con- 
duct of the defendant, or ( 2 )  whether the plaintiff himself so f a r  con- 
tributed to thc n~isfortune by his own negligence or n x n t  of ordinary 
care and caution that  but for such negligence, or want of care and cau- 
tion 011 his part, the misfortune would not ha re  happened. I n  the 
former case the plaintiff is  cntitled to rccoyer. I n  the latter he is  not. 
13alto. a'nd Pofo?nae R. R. Co.  T .  Jones ,  05 IT. S., 439 ( f ' 4  L. Ed., 506). 
I t  reniains to apply these tests to the case before us. 

The  plaintiff' was being carried to the place of his work. H e  had 
the choice of a safer place in  the truck to ride, but he  ch2se a dangerous 
one. If he had not done so he would not have been hurt .  I t  was because 
of his position on the truck, and because of tha t  alor,e, that  he  was 
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injured. This cannot be doubted. K O  one else was injured. I t  is not 
whether he caused the truck to be thrown against the bank, he being 
caught between the two, but vhether by reason of his own act he had 
exposed himself to the very danger which occurred. There was, at  
least, some danger or there mould have been no exceptional injury in 
his case. I t  is said in B. R. 11. Jones, supra: "The liability of the coni- 
pany was conditioned upon the exercise of reasonable and proper care 
and caution on plaintiff's part. Without the latter, the former could 
not arise. H e  and another who rode beside him were the only persons 
hurt upon the train. A11 those in the box car, where he should have 
been, mere uninjured. H e  xvould have escaped also if he had been 
there. His  injury was due to his own recklessness and folly. He  was 
himself the author of his misfortune. This is shown with as near an 
approach to a demonstration as anything short of mathematics will 
permit. The case is thus clearly brought vithin the second of the predi- 
cates of mutual negligence we have laid down," citing H i c k e y  2.. R. R., 
14 Allen, 429; Todd z.. R. R. Co.,  3 ,illen, 1 8 ;  S. c., 7 Allen, 207; Gnuett 
2' R. R. Co., 16 Gray, 501; h c a s  r .  R. R. Co., 6 Gray, 64; W a r d  v. 
R. R. Co., 11 Abb. P r .  (N. S.), 411 ; R. R. Co.  c. Yarzoood, 15 Ill., 468; 
Doggef t  v.  R. R. Co., 34 Iowa, 2S4. 

This case is not unlike in principle, and is analogous in its facts, to  
Howard v.  R. R., 132 N.  C., 700. Plaintiff, in that case, was sitting 
on the rear platform of a shanty car with his feet on the bottom step, 
where he could get a better view of the country. There was a seat for 
him in the car. The train passed a pile of lumber which struck his legs 
and injured him. I t  is true that he had been ordered not to stand or 
sit on the platform, but the rule was not enforced but habitually vio- 
lated. More honored in the breach than in the observance. He  was 
on the steps, therefore, voluntarily, and under the same circumstances 
as plaintiff Tvas sitting on the side of the truck. I t  cannot well be said 
that sitting on the side of a truck with the feet on the running board 
is not more dangerous than sitting inside of the truck. The actual fact 
demonstrates that it was. We do not pass upon the weight of the evi- 
dence to show negligence on plaintiff's part, no more than me would to 
s h o ~  negligence of the defendant. I t  is quite sufficient if there is any 
evidence of negligence. The jury answered the issue as to contributory 
negligence "Yes," and defendant is entitled to the judgment. 

We are of the opinion that the judgment was correct and should not 
be disturbed. 
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(Filed 3 June 1921.) 

Co111promis~-Acceptance of Check, in Full-Accord and Satisfaction- 
Debtor and Creditor. 

A creditor who acccytc and cndlei n check \?hereon i i  written that it  
is a settlement in full, heini: for n (lihputed account, may not, without 
having first made a valid agreement to the contrnrj. relludinte the con- 
ditions 1irm which he was to hare acc3epted it : and thiu lrinciple applies 
when his own account for good\ ioltl and ilrlirered i\ n ~ t  disl)utecl, but, 
a deduction is claimed by the qerltler of the check for da~nnge. he claims 
in a different matter. 

A \ ~ ~ ~ ~ ~ ~  by defendant  f r o m  W ~ h b ,  J., at October T e r m ,  1920, of 
JAC won-. 

C i r i l  action to recoxer a n  :~lleged b:rlance due  on a gitocery account. 
T h c  plaintiff rendered the  defendant a statement of his  account, a n d  

in r c y n n s e  to  Same, t h e  dt~fcndarit  deducted $45 f r o m  th-- bill  f o r  dam-  
apes done to h i s  automobile by the. plaintiff's t ruck  d r i ~ e r  and  mailed 
plaintiff :I clicck, s ta t ing i t  was  '(in scttlemcnt of account." T h e  plain- 
tiff caslicd the  chcck, mid tllcrc n a s  cridence tending to show t h a t  a 
letter x a s  wri t ten to  the  defendant  c-ontaining t h e  information t h a t  
plaintiff n o n l d  not allow said deduction, as the  damcge  to the  ca r  
wo111tl not esceecl c~ight or ten dollars, hilt dcfcndant testified tha t  th i s  
l e t t ~ r  v a s  n ( ~ e r  dcli\eretl. Plaintiff also stated t h a t  suit noiild be 
ncrc \ ia rp  in  order  to  scttle the, alleged claini fo r  damages. La te r  clefer~d- 
nut rwc.ivcd another  a11d r c l i m l  s t a t e m m t  of h i s  account, and i n  reply 
thewto  h e  a g a i ~ ~  tletii~ctcd t h e  $45. cxlling attention to what  i t  was for ,  
and  ~ n a i l c d  his  check to cover the diffcw~~cae, s ta t iug thic "balances t h e  
ilCColllit ~ P ~ \ \ . c P I ~  11s.)' 

Plaintiff tlclmsitcd the  check and  cr tdi t r t l  same on  defendant's ac- 
c30nnt. a11tl tll(w l~roilglit  snit  fo r  the  nllcgcd l~alarice of $45. D ~ f e n t l a r l t  
t l e ~ ~ i ~ v i  l i :~hi l i ty  and e o ~ ~ t c ~ l d i d  tha t  tlw acc2oullt had  hccn settled bp  
rc:lwn of tht, :Ic2ccpta1~cc~ of t h ~  clleclii :IS al~ol-c dctnilec. 

D c x f c ~ ~ d a ~ ~ t  n i o ~  otl f o r  j n d g n i e ~ ~ t  a s  of nonsnit a t  the  clow of tllc plain- 
tiff'.; c~ i(le11c.c and again a t  the clohe of a l l  tlre c\ idcncc. Motionc ox cr- 
rnlcd a ~ l d  c~sccptions. 

F r o m  a ~cw1ic.t ant1 j o d g n l e ~ ~ t  i n  fayor  of plaintiff f o r  $45, iliterest 
:11id costs. t h t ,  dcfcl~tlallt  appcalrd.  

Slac.r ,  J. I t  will he obserwtl tha t  the  defe~lclant's c l ~  i m  of $45 f o r  
damagcs to his  a~i tonlobi le  11x1 been brought to plaintiff': atterltion and 



N. C.] S P R I N G  TERM, 1921. 

the parties were in sharp dispute about the matter. The  amount to be 
allowed and the method of adjustment were both in controversy. I t  is  
t rue the grocery account was not denied, but i t  clearly appears that  
defendant's first check was sent "in settlement of account," and the 
second was enclosed in a letter containing the statement that  this "bal- 
ances the account between us." The item of $45 for damages to the 
automobile was deducted in  both instances. There was no ambiguity 
or grounds for misunderstanding defendant's tender and offer of settle- 
ment. Obviously he wanted to adjust all of their differences a t  one and 
the same time. The plaintiff had its choice, and we think i t  i s  pre- 
cluded by its acceptance and election knowingly made. The  check 
should have been returned if the conditions of its acceptance were not 
satisfactory, or a t  least, the defendant should have been given an  oppor- 
tunity to say whether he  would waive the conditions and allow the 
check to be credited on account. 

('If a check is sent i n  full payment of a debt, and the creditor receives 
and collects it. he is bound bv the condition annexed to its acce~tance .  
H e  will not be permitted to collect the check and repudiate the condi- 
tion." dydlett v. Brown, 153 S. C., 334. And again, i n  Rosser v. 
Bynum, 168 N .  C., 340, the rule is  stated as follows: "It  is  well recog- 
nized that  when, i n  case of a disputed account between parties, a check 
is given and received clearly purporting to be in  full, or when such a 
check is g i ~ e n  and from the facts and attendant circumstances it clearly 
appears that  it is to be received in  full of all indebtedness of a given 
character or all indebtedness to date. the courts will allow to such a 
payment the effect contended for," citing Armstrong v. Lonon, 149 
N .  C., 435;  Rerr v. Saunders, 122 N. C., 635; Pruden v. R. R., 121  
S. C., 511; Petit c. IVoodlief, 115 N. C., 125 ;  Koonce u. Russell, 103 
N. C., 179. See, also, Xercer c. Lumber Co., 173 N .  C., 49. 

Plaintiff contends that  the correctness of the grocerv account was not - 
in dispute and that  the principles of accord and satisfaction are there- 
fore not applicable to the facts here presented (Bo,qert v. X f y .  Co., 172 
S. C., 218), but we must view the case in  all of its bearingc;. The 
parties were caviling as to whether any allowance should be made for 
damages to defendant's automobile i n  settling the store account. I n  
other words, they were contending over the question as to whether the 
t ~ v o  claims should be considered and settled together by deducting the 
one from the other and paying the balance, or divorce the two and con- 
sider them separately. Upon the basis of adjusting both accounts a t  
the same time, defendant mailed his check for the difference between 
the two, and this was accepted by the plaintiff. Under these circum- 
stances-the facts being admitted and not denied-we think the defend- - 
ant's motion for judgment as of nonsuit should have been allowed. - - 

Reversed. 



434 IS TEIE S V P R E M E  COITIIT. [ I  8 1  

(Filed 3 June. 1921.) 

Insurimve, Fire-Policy-Stipulations-Actions-Period of Limitation by 
Contract-Waiver. 

Uildel the valid 1)roriiioii of a ~ t a n d ~ r d  fire in\urmce policy, al>proI ed 
I )>  statute, the period limited to twelre months from 111e time of loqs 
h) fire ill nhich :in action m:q be ~n:iint:~incvl iq not n a ~ ~ c d  I,> the time 
taken under an agreement for n u  alq)raii:~l aud award for the damage 
iurttii~ied hy the inwred. 

A L ~ ~ ~  11. by  plaintiffs f r o m  Long,  .I., a t  J a n u a r y  Term,  1921, of RAY- 
moon. 

Civil action to recorer llpon two co~i t rac t s  of i n s u r a n ~ e .  They were 
wri t t (w by  t h e  tlefc~icla~it to  cover a cc,rtain lot of l u m b w  belonging to 
t h e  plaintiffs mld nhicl l  n a s  destroyed by  fire ~ r l i i l e  said contracts were 
i n  force. 

r 7 1 lic policies n c r c  icbucd 011 1 8  J a n u a r y ,  1918, and  1 2  Apri l ,  1918, 
rcslwrtivc~ly, a11t1 they c o ~ ~ t a i l i  the  regular  s tandard provisions and qtipn- 
la t ioi~h a >  : ~ l l t l l o r i ~ ( d  :11i(1 s ~ t  out i n  c,liapter 109, P u b i c  L a m  191.3. 
'Tlic loss occurred I J11ii~. 1919, a n d  this  sui t  was iristitu ed 25 October, 
1910. F r o m  a j ~ ~ t l g i n c n t  of noiisllit, t h e  plaintiffs appealed. 

Sr icr, J. Tlw t v o  policies i n  suit were issued m d t r  autlioritp of 
c1l:iptcr 100. P i ~ h l i c  L a m  1013. E a c h  coiitained, among other  pro- 
~ i s i o l ~ , ,  tlic folloniiig s t ipulat ion n1iic.h was expressly prc,vrihctl ant1 
s n n c t i o ~ ~ e t l  by  the  s ta tu te  l a w  of the  S t a t e  then i n  fo rce :  

"Xo sui t  o r  action on this  policy, f o r  the  recol e ry  of ally c1;rim. shall 
be s ~ ~ s t n i ~ i a b l r  i n  a117 court  of Inn- o r  cquitv unless tlic insured shall 
Ilax c complied n it11 a l l  T ~ P  rcql~irernrnti;  of this policy, 1 or l~n lcss  com- 
nic~lccd n i t l i in  t ~ r c l v c  niontlis n e s t  a f tc r  t h e  fire." 

Tlic loqs occurred oil 1 June ,  1919, and  sui t  lvas ~ ~ o m m r n c c t l  25 
October, 1910, ~ i c a r l )  s e r r ~ ~ t e e n  months tlicwafter.  T l  is x7as not i n  
keeping n i t h  the  terms of :he po1icit.s as  a b o ~ e  set out. Tliesc con- 
tract~l:rl  l i rni tnt iol~s nut1 ot1lr.r snhstant i :~l ly  s imilar  p ror ib io~ls  h a w  Iwcli 
liljli(~ld i n  :I 11111111)er of dccisioils. I Io l l y  1 . .  L l s s ~ ~ r .  Co., 170  S. C., 4 ;  
J11icr  1 % .  A L s . ~ ~ i t ~ .  ('o.. 10q K. C., 240; LOWP 7$. - I ~ c i d c n t  ASW., 115  S. C., 
1 8 ;  l I o ~ . m /  I>.  Fidcl i f l /  a i d  C a s ~ i a l f y  Po.,  200 Fed.. 923 ;  Xodlirl 1 % .  I n s .  
Po.,  l,?l S. C., 3 3 ;  Gcvri t~qcr 1 % .  I n s .  ('0.. 133  AT. C., 314;  P n r k ~ r  I . .  

[ , I \ .  ('o.. 143  S. C., 339; FnulX 1 ) .  Fratemcil X!ysf ic  Cin-le, 1 7 1  S. C., 
302. 
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I n  explanat ion of the  delay i n  commencing suit within t h e  t ime fixed 
by the  policies, plaintiffs contend t h a t  they were induced to defer action 
on account of the  defendant's conduct i n  agreeing to a n  appraisal  a n d  
award  of damages, etc., but  Tve a r e  unable to  find i n  t h e  record a n y  
wai re r  o r  act ion not contemplated bp the  terms of t h e  contracts of 
insurance. Hayes v. Ins. Co., 132 K. C., 702. 

-4s now presented, a n d  upon  t h e  record, me t h i n k  t h e  judgment of 
nonsuit should be  sustained. 

Affirmed. 

R. G. PARKER. ADMINISTRATOR, ET AL. v. BIILDRED E. MOTT ET AL. 

(Filed 3 June, 1921.) 

1. Gifts-Inter Vivos-Causa Mortis-Possession-Delivery. 
In  order to a valid gift of personal property inter vivos there must be 

an actual or constructire delivery wit11 the present intent to pass the 
title. applying also to gifts c n z m  wortis, with the principal distinction 
that the latter a re  made in contemplation of death from a present illness 
or peril. ;md is revocable during the life of tlie donor and reroked by 
his recovery or escape or by his surviving the donee. 

4. Same--Donative Intent. 
Where n chose in action is represented by a bond or other written 

obligation, a valid gift may be made by delivery of the instrument with- 
out iricloraement with the intent to presently pass the title, and when 
the donee is the debtor there mny be a r i f t  of the chose in action by a 
destruction of the instrument with the intent to give, or a written receipt 
of wliole or a part of the debt. 

3. Same-Postponement of Enjoyment. 
Where a gift is  otherwise complete, it will not be rendered ineffective 

merely Iwcauie the enjoyment i- l~ostponed to a future date or until the 
death of the donor. 

4. Same-Conditions. 
Where the subject of a gift is not reasonably capable of actual delivery. 

such is riot always required: and where the payee of a note indorses 
the 1)riucil)al sum to the maker, with tlie present intent of a gift, but 
reserves the right to the interest during lier life, and retains the posses- 
sion of the note, this possession so retained is evidently for the purpose 
of enabling lier to collect the interest duriug her life, passing to the 
clonee all control and ownershi]) of the l)rincipal sum, and does not affect 
the ralidity of the gift. vhich I?ecomcs effectire a t  the death of the donor 
when the conditions have been l~erformecl. Somblc,  a written assignment 
is necessary to a valid gift when the subject-matter is a mere chose in 
~ ~ c t i o n ,  and not evidenced by written instrument. 
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5. Gifts-Acceptance-Presumptions. 
Where a donor, in the presence of the donee, makes a gift to the 

principal of his note to him, and retains the right to the interest during 
her life, the latter's acceptance is presumed, nothing else appearing. 

APPEAL by plaintiff from Finley, J., a t  the November Term, 1920, of 
FORSYTH. 

The action is to recover the amount of two promissory notes, under 
seal, of one thousand dollars ($1,000) rach, of date 1 7  May, 1912, pay- 
able to Rebecca Ellis, plaintiff's intestate, due two yems after date, 
signed by defendants T. A. Mott and Mildred E. Mott, his wife, same 
being secured by a mortgage on real estate of the obligors situated in  
the town of Hickory, K. C., duly registered in  Catawba County. De- 
fendants, the obligors, and Annie E. Simpson resisted recovery, claim- 
ing that  the amount due on the notes had been given by the payee in 
her lifetime to defendants Mildred E .  Mott and Annirs E. Simpson, 
her nieces, and there was nothing t h e  thereon to the estate. Plaintiffs 
put the notes in  evidence with proof that  the same were found among 
the ralnable papers of the deceased on h r r  death a t  her home in  Winston, 
N .  Cy., where plaintiff had qualified as her administratoi-. Defendants 
offered evidence tending to show that  some time before her death 
Rebecca Ellis, the payee, was on a visit to the home of Mr. and Yrs .  
Mott a t  Hickory, N. C., and expressed her desire and inlention to give 
these two notes and the amounts they rcprcsented to her nieces, Mildred 
E. Mott and ,-\nnie Simpson, and with that riew sent for a lawyer, 
Mr. 31. 13. Yount, who came to her home and undertook to draw papers 
so as to carry out the purpose and intent of the payee, Mr.  and Mrs. 
Mott being also prescnt. T h e  t e s t i m o n ~  of the attorney as to the occnr- 
rence is as follows : 

"In 1912 and 191.5 I waq living a t  Hickory, S. C., 1 rncticing law. 
I 11 rote tlie iildorsen~ent on the back of the notes whicll have been intro- 
duced in  evidence and markcd 'Plaintiff's Exhibits 1 and 2,' and Miss 
It. S. Ellis signed them. 

('Q. whose request did you make those assignments on the notes? 
,A. .It tlie request of Xiss  Ellis. 

"Q. TFThere were you when these assignments were made? A. I was 
in tlir home of Capt. T. A. Mott in Hickory. 

"Q. TVhat did Miss Ellis say to you when you went down there to 
tlie house? ,I. Miss Ellis told me, after I went into the room where 
she ~ m s  sitting, that she wanted to g i r e  $1,000 to each of her nieces. 
I think she said they were nieces. Xrs .  T. A. Xot t  and Mrs. R. E. 
Simpsoil. She  the11 produced two notes which she had, and she said, 
'I n : ~ i ~ t  to g i ~ e  them at this time, each one of them, t l ~ i s  arliount as 
cvideuced by these notes, and I want you to make such iiidorsements 
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on the notes as will show it. She says, 'The only thing I want on the 
notes is the interest; I want Mr. Mott to pay me the-interest on the 
amount during my lifetime.' 

"Q. What did you say to her there about it at  the time? A. I told 
her why not make a mill of her entire property if she was going to dis- 
tribute it at  that time, and she replied, 'I don't want to make a mill, 
but I do want to give this to my nieces at this time, and my other prop- 
erty I wish to be distributed as the law will distribute it at  my death. 
I don't want any litigation or trouble over my estate, and if I make a 
will there might be such trouble.' 

"Q. Did she say anything further about when this gift was to take 
effect? -2. She said that she wanted to give this amount at that time, 
that she wanted Captain Mott to pay her the interest on the principal 
during her lifetime; that she did not need the principal but she could 
live on the interest of her investments. 

"Q. Did she say anything about having other investments? A. Yes, 
she said she had other property, the interest from which was sufficient 
to maintain her. 

"Q. Who else was in the room when she was saying this? A. T. A. 
Mott and his wife, Mildred Mott. 

"Q. Xrs .  Simpson was not there? A. No, sir. 
"Q. Was there anything said as to whether or not she would retain 

the notes, or what would be done with them? A. $he said there would 
be no trouble about it. I don't know just what remarks she made about 
the other part, but she said, 'There will be no trouble about this at my 
death, I am sure.' 

"Q. Did she say anything about the notes in connection with the 
interest, anything of that sort? A. I don't recall just what she said 
about that. I know she said she wanted to give them the amount of 
these notes, and she wanted something to show the interest on this 
amount, this interest was to be paid to her as long as she lired. 

'(Q. Did you see Miss Ellis after that time? A. No, I don't think 
I ever saw her after that, not that I recall. 

"Q. You simply went there in the capacity of attorney to make these 
assignments ? A. Yes. 

"Q. Did she say anything to you when you went in about why she 
sent for you? Do you recall just what she said when you went i n ?  A. 
Yes, she said she wanted to make a gift of $1,000 to each of her nieces, 
and then she produced two notes and she said, 'I want you to make 
such indorsements on these notes as will show I have given one to Mrs. 
Mott and one to Xrs. Simpson, and I want to retain some evidence of 
the fact that Mr. Mott was to pay me the interest,' and the different 
indorsements on the notes were made because Mrs. Simpson was not 
there." 
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Cross-examination : 
"T. -1. Mott and his wife are not in the c-ourtroom now. I have not 

seen then1 here this week. Neither have 1 seen Mr. Simpson or his 
wife here this week. I think ;Mr. Mott came to my off ce to get me to 
go :nit1 write the transfer of these notes, and I went down to Mr. Mott's 
house in Hickory, and there is where the transfer was made. After I 
inatle the transfer or indorsement on the back of notes, I laid the notes 
on a table in  the room where I was making the indorsement, and I 
do11't know whether Xiss Ellis took the notes or not I didn't have 
anything to do with that. I didn't see the notes any more until after 
the death of Miss Ellis and this rontroversy came up." 

There was testimony also from T. A. Nott that after Miss Ellis 
returned home she sent the mortgage to him marked across the face 
"This mortgage is satisfied," 30 June, 1915; signed by 'R. S. Ellis, and 
admitted to be her signature, with the request that the mortgage be 
canceled and record what had been done. 

The defendant Mott further testified: 
"I paid the interest on the notes sued on up to the date of Miss Ellis' 

death. At  the time she died I owed interest from May, 1917, and pay- 
ment was made after her death. The interest was paid annually. The 
interest became due on May 5th of each year, I think, rind at-the time 
of her death I owed interest back to the previous May ,jth, and I paid 
that. The mortgage was sent to me some time in the latter part of 
July, 1915, and I kept paying interest right along up to the time of 
her death. I paid May 5th of the year preceding her death to the date 
of her death. Miss Ellis died in February, 1918, I th nk. After her 
death I paid the interest to the date of her death. She died in Febru- 
ary, and I paid the interest up to date of her death. I paid it from 
May 5th up to the date of her death." 

The indorsenleiit written on the back of these notes by the attorney 
and signed by Miss Ellis, the payee, in the presence o these parties, 
are respectirely as follom: 

"At my death this note is to be delivered to Mrs. Mildred E .  Mott, 
as a gift to her from me, aiid the mortgage securing ihe same to be 
cal~celed, and the same is hereby assigned to her, the intcirest to be paid 
to me during my life. 

This 29 June, 1915. R. S. ELLIS. 

Witness: AS. H. yo us^." 

"At my death this note is to be delivered to Mrs. Annie E .  Simpson, 
as a gift to her from me, aiid the mortgage securing the i,ame to remain 
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in  force until she is paid the amount of the note by the makers, and the 
same is hereby assigned to her under these conditions, the interest to 
be paid to me during my life. 

This J u n e  20, 1915. R .  S. ELLIS. 

('Witness : N. H. Yor-XT." 

The court submitted the question of a gift of these notes to the jury, 
ruling in  effect that  if the payee indorsed the notes and the written 
assignment appearing thereon to the defendants X l d r e d  E. Mott and 
.\nnie E. Simpson, under the circumstances as stated by the attorney, 
and with the intent and purpose of passing the present ownership of 
the notes to these parties, that would constitute a valid gift of the notes 
and the principal of the same, and their verdict ~vould be for the defend- 
ants. Verdict and judgment for defendants, and plaintiffs appealed, 
and admitting that  the payee indorsed the notes under the assignment 
appearing thereon with the view of presently passing the ownership 
of the notes to the assignees. Assigned for error, that as a matter of 
law there was no such delivery of the notes as mould constitute a valid 
gift. 

E. B. Jotzes for plaintif is.  
,lIaidy, H e n d r e n  & W o m b l e  for de fendun f s .  

HOKE, J., after stating the case: The  authorities in this State have 
been very insistent upon the position that "in order to a valid gift of 
personal property in ter  v ivos  there must be an  actual or constructive 
delivery with the present intent to pass the title." T h o m a s ,  Exr . ,  v. 
H o u s t o n  e f  al., an te ,  9 1 ;  a1ske~r3 c .  J I n f f h e l c s ,  I75  P\'. C., 187;  
Z o l l i c o f e r  1 % .  Zol l icof ter ,  168 S. C., 326;  Patterson 1 % .  ?'rust Po., 157 
X. C., 1 3 ;  Gross  v. S m i t h ,  132 S.  C., 604;  D u c k w o r t h  v. Orr ,  126 
N. C., 674; W i l s o n  v .  Fea thers fon ,  122 PI'. C., 747; S e w m a n  z.. Rost, 
122 S. C., 524;  ,lIed/ock 1 % .  J ' C I I ~ P / / ,  96 N. C1.. 490;  .Itlams 1 % .  E l n y ~ s ,  
24 N. C., 361. These requisites are  also essential to a valid gift causa 
m o r f i s ,  the principal distinctions being that  the latter is made "in con- 
templation of death from a present illness or some immediate peril," is  
revocable during the life of the donor and is revoked by his recovery 
or escape or by his s : u r i ~ i ~ i g  the donee. Y'homac. E r r . ,  7.. H o u s f o n ,  
supra;  J o h n s o n  v. C'olley, 101 Va., 414, reported also in 90 A. S. R., 
884;  Baske t  a. Hassell ,  107 U. S., 602; 12 R. C. L., pp. 062-968. Where 
the subject-matter of an  alleged gift is a chose in action, without note, 
bond or other written obligation, it has been very generally held that  a 
written assignment is required in  order to a valid gift. P o f  v. Po,@ 
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(Va.), 104 S. E., pp. 719-726; Cook v. Lum, 55 N. J. L., 373; Sdams  
7 % .  Stone ( " ( 1  ((':il.), 1 7 4  Par . ,  - i O \ ;  14 A1 c\. E., 11. 1022.  Though 
in a recent case of din slag^ 1 % .  S t ra fmnn ,  180 N .  W., 11. S1, the Snprcme 
Court of Xebraska, in a learned opinion, maintains t i e  position that  
a 1 alid gift of an open account may be made by parol where the donor, 
with intent to make a present gift, directs the debtor to pay the debt 
to the donee, the Court applying to i t  the recognized principle that  a 
gift so made will be uplleld v-hen a delirery wit11 the donative intent is  
rnadc ill the only v a y  of which the "chose" ic susceptible. Where a 
chose in action is r e p r e w ~ t c d  by a bond or other writien obligation i t  
is nsually held that  a valid gift may be made by delirei-y of the instru- 
ment without indorsement, the same being with intent to presently pass 
the title, and in  case the alleged donee is the debtor there may be a 
gift of the chosr i n  action, termed also a forgiveness of the debt, by  a 
dcstructio~i of the instrnmcnt nit11 thc intsnt to g i re  or :I written receipt 
delivered of a whole or a part  of the debt, etc. Carpenter v. Soule, 
88 X. Y., 251 ; Elwl 7.. Pichl, 13-1 Mich., 64;  W a i f c  2..  G r u b b ~ ,  43 O r e  
gon, 406. *1nd in such case, where the gift is otherwise complete, made 
with the intent to presently pass the notrL, authority is  to the effect 
that it will not be rendered ineffective becausr the en loprnent is post- 
p o n ~ d  till a fu ture  date or until the death of the donor. Thus, in the 
Dinslaqe caw (Keb.), supra, i t  is said : "The mere fact that actual 
enjoynient of the gift by the donee is, by the declaralion of the gift, 
postponed until the death of the donor, d o ~ s  not render the gift either 
conditional or testamentary, or  in any way invalid." citing many 
authorities, and the opinion quotes from 2'1~ckcr 7.. T I  CL.PT, 138 Iowa, 
331, to the ~ f fcc t  that  "If the gift is absolute, the rne1.e postponement 
of the nljoyrnent until the death of the donor is not mlterial ,  and will 
11ot defeat it." I n  the case cited from Ntw Jersey Reports supra of 
C o o t  I> .  T1um, Phicf  ,Justicr B e a s l c ~ ~ ,  recognizing the great variety of 
cirrusnstances calling for the application of the lam of gifts, choses in  
action and other, states in effect the general principle in a very helpful 
way as follows: "But this is a maze not without its clue, for the cardi- 
nal principle as to what constituted a delivery that  will legalize a gif t  
is on all sides admitted to be, and the test is that  the transfer is such 
that, in conjunction with the donative intent i t  completely strips the 
donor of his dominion of the thing given, whether that  I hing is  tangible 
or a chose in  action.'' Applying the principle so stated to the facts 
presented, we are  of opinion that  this is a valid gift which presently 
papsed the title to the principal of these notes to the donees retaining 
the right to interest thereon till the death of the donor and retaining 
possession of the notes for the purpose of collecting the interest and not 
otherwise. There is  here no question of the donative intent, and the 
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same is admitted, and to carry out this purpose an attorney was pro- 
cured, a written assignment entered on the notes in the presence of the 
donees, or two of them, signed by the holder. The entry being, ('This 
note is hereby assigned, the interest to be paid me during my life and 
at my death the note is to be delivered." Both the writing and the 
testimony pertinent to the same evince and express the clear purpose 
of presently passing title to the principal retaining possession of the 
notes, as stated, for the purpose of collecting the interest till the donor's 
death. To emphasize this view of the matter, the mortgage securing 
the notes is also delivered up marked "paid," and the same is formally 
canceled of record, thereafter the donor no longer had any control over 
the principal of these notes, and this must be held a complete and per- 
fect gift of such principal. The right by contract to serer the principal 
from the interest of notes or other choses in action. accordiix to the 

'2 

Intent and agreement of the parties, has been directly approved in this 
State, and is very generally recognized. Ri~lg z.. Phillips, 95 S. C., 
245;  22 Cyc., p. 1572. And the force and effect of this transaction is 
to presently give the principal retaining the interest and the right to 
collect same till the donor's death. A case very similar is presented in 
Green v. Langdon et al., 28  Michigan, 221, where the holder of a note 
and mortgage, desiring to give one of his children and her husband a 
part of the debt, indorsed thereon a gift of the said portion with the 
intent and purpose of forgiving or donating so much-of the mortgage 
debt and to extinguish the same to that extent, retaining the notes: 
Held to be a perfect gift on the ground that it was all the delivery of 
which the subject was susceptible, consistent with the intent and pur- 
pose of the transaction. I n  that case Jzrdqe Christancy, delivering the 
opinion, said: "As the debt, which xvas the subject of the gift, when 
considered with reference to the fact that the donee was the debtor, 
and that only part of the debt was attempted to be given, did not admit 
of actual delivery, and as all was done that could well be done. under " ,  

the circumstances, to render the gift effectual, me do not think the act 
and intention of the donor should be defeated merely because the subject 
did not admit of actual or technical deliverv." d u d  that case also holds 
that the transaction having taken place in the presence of one of the 
donees, an acceptance by the other may be presumed. I n  Basket v. 
Hasse77, 107 U. S., 602, and also in  Harris  Banking Co. G. Miller, 190 
Mo., 640, the alleged gifts were held invalid as such, but on the ground 
that from the facts in evidence, the donor retaining possession of the 
instrument was given control of the debt till his death, though in the 
last case the alleged donee was awarded the property by way of a valid 
and eriforceable trust. And in a case in our ow11 Court, Smifh. Admr., v. 
Downey, 38 N. C., 268, where a deceased obligee had indosed on a $900 
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dcncr  showctl tha t  t h e  a l l e g ~ d  ilonor x i s  to h a r e  control of the  note, 
and tlie tlcbt t h a t  i t  r ~ p r e s e n t c d ,  ti l l  her  death. B u t  i n  the  present 
casti, as stated, t h e  t ransact ion was a n  assignment of thc pr incipal  with 
the  p r e s m t  intent  to pass sarnc, retaining possession only f o r  the r igh t  
a n d  purpose of collecting tllc interest.  011 t h r  fac t s  i n  e ~ i d e n c e ,  by 
correct in tc rprc ta t io l~ ,  the  t ransact ion had  the  effect of passing to de- 
fen t la l~ t s  all  control a ~ l t l  own~m1:ip of t h e  p r inc ipa l ;  no collection of 
same conltl thereafter  l i n w  been made  by the donor, possession being 
retained by her  f o r  t h e  purpose only of col lwting the  int(>rest,  this  being 
i n  accord nit11 t h e  act  and  intent  of t h e  parties. 

W e  find no reason f o r  distllrbing t h e  result of t h e  t r ia l ,  and  t h e  
judgment f o r  defendants  is  

Affirmed. 
- 

A. J. HIC;GINS T,UMRI:R asn E:SIY)IIT (~OJIPAST. IS(.. 1. IST,IZAIIETH 
CITY SHIPYARD COMPASP. 

(Filed 3 June, 1921.) 

1. Courts-Discx*etion-.4i*gun1e1~t to Jury-Opening and Conclusion- 
Trials. 

Where both parties to tlie action linve introduced evidence on the trial, 
the right to open and conclude argument is discretionary with the trial 
jndfe, and not reviewable on appeal. Supreme Court Rules Nos. 3 and 6. 
164 S. C . ,  562-3. 

2. Evidence-dcrount~-A(iniissions-~4pp~al and Error-.Trials. 
IVli~re itemized statenientb of accounts are involved ill the matters in 

c.olitroverhy ill an action, an exception that they Rere not verified accord- 
ing to law becsomes inmmterial when they are  admitted to be correct by 
the i~ppellant. 

IVllere the plaintiff's claim for lumber <old :1nd delivered to the defend- 
ant i. admitted I)y the latter,  who c e t ~  up a counterclaim in damages, 
hie motion for jutlement ac of nonsuit up011 tlie rvitence c:innot he 
eustain~d.  

4. Issnes--Evidenc~dcl~nissions-St:~tel~~elits of AccountAppeal and 
Error. 

JVhere the only que<tioil presented on the trial is \\lie her the defend- 
ant is entitled to reeoyer ilamageh ;IS :I deduction from the contract l~r ice 
of lumber sold and delivered to him, it  will not he held for error that  
it  n a s  cubrnitted on one iszne; and nothh:' elie ill)l)earing. it  will be 
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presumed, on appeal, that the question was presented under correct 
instructions from the court, and the issue correctly answered in the 
verdict. 

, ~ P P E A L  by defendant from Cazvert, J., at the Xovember Term, 1920, 
of PASQ~OTAXK. 

The plaintiff brought this action against the defendant for lumber 
sold and delivered and for ~ h i c h  the defendant agreed to pay a specified 
price. The defendant admitted the purchase of lumber and the price 
agreed upon, but alleged that the lumber actually received was not 90 
per cent heart as purchased, as a result of which the defendant had been 
damaged to the extent set up in its counterclaim. The defendant, there- 
fore, asked for the recovery of damages upon its counterclaim. 

At the beginning of the action the defendant admitted having ordered 
from the plaintiff the quality and character of lumber described in the 
complaint, and having agreed to pay for the same upon delivery the 
price set out therein, and stated that its only contention was that the 
lumber delivered was not of the character contracted for, by reason of 
which it had been damaged as set out in its counterclaim, and asked 
uwon this admission that it be allowed to take the burden and the open- 
ing and conclusion in the introduction of evidence and the argument of 
the case. The court declined, stating that the burden of proof was on 
the plaintiff to show that the lumber delivered was of quality con- 
tracted for. 

The defendant excepted. Both plaintiff and defendant introduced 
evidence. The amount of the plaintiff's demand is $2,420.72, and of 
the defendant's counterclaim, $1,250. 

The plaintiff introduced verified statements of the accounts of the 
sales of lumber, and the defendant excepted because not verified accord- 
ing to law. 

The defendant made a motion for judgment of nonsuit, which was 
overruled. and defendant exceuted. I t  also tendered an issue on its 
counterclaim and excepted to the refusal to submit it. 

The jury returned the follon+~g verdict : 
"1. I s  defendant indebted to plaintiff, and if so, in  what sum? A. 

'$1,936.57.' " 
There n-as a judgment for the plaintiff on the verdict, and the defend- 

ant appealed. 

Jiee l i ins  d XcAlfzi71an und G e o r y ~  J .  S l ~ e n c e  for p l a i n f i f .  
E h r i n g h a u s  d S m a l l  for d e f e n d a n t .  

ALLES, J. I. Both parties having introduced evidence on the trial, 
the determination of the right to open and conclude the argument mas 
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discretionary, and is not reviewable. See Rules 3 and 6 of Superior 
Court, approred by Supreme Court, 164 hT. C., 562-3.  

2. I t  mas not necessary to introduce the itemized statements of 
accounts, but they could not have been prcjndicial to the defendant, 
because they showed nothing except the quantity of lumber bought by 
the defendant, the price agreed on, and the total, all of which was 
admitted by the defendant. 

3. This admission also madc i t  impossible to grant  the motion for 
judgment of nonsuit, as did also the tender in the ansmc8r of judgment 
in favor of the plaintiff for $1,225. 

4. Ordinarily the clrfendant would I l a ~ e  hcen cntitlcd to a separate 
issue on its countcrclairn, but i t  appcars from the record tliat the defend- 
ant  was not asking for an  affirmatirc judgment, hut Tras s ~ c k i n g  to 
reduce the plaintiff's deinnilti by tlic matters alleged in tlie answer, and 
this contention of the defendant conltl ~vell  be presented under tlic issue 
submitted to the jury, and n-e must presume this was dcne, under fa i r  
and proper instructions, as the charge is not sent to this Court. 

Indeed, it appears the counterclaim v a s  alloxved in par , as the plain- 
tiff's dcmand, ~i-hich was admitted, amounts to $2,420.72, :~nd the verdict 
is  for  $1,936.57, which cannot bc reconciled e ~ c e p t  upon the theory that  
the difference between tlie two amounts, $484.15, is tlie damages an-arded 
the defendant on the counterclaim. 

Wc find no error committed on tlie trial. 
N o  error. 

H. T. C'HASDLER LT AL. v. ('OTTSTT BOARD OF EDUCATION 

(Filed 3 June. 1921.) 

1. Trusts - Charitable Trusts - Schools - School Districts-Counties- 
Board of Education. 

I t  nppearin~: from the bequests in the will that the testator's princil~al 
purpose wak to improve the. public cchools of his counl y. a devise in 
rrmainder of lands "for public school purposes," to "be cared for well 
and properly by the school committee of said district: manage it and 
apply the proceeds to keel) the public school forever": Held, sufficiently 
certain in its terms to be fustained as a charitable trust, with the right, 
under the supervision of the board of education, to change the location 
of any schoolhouse, if for the best interest of those in the district. 

2. Same-Statutes-Subdivision of Districts. 
Where a bequest of the rents or income from lands is ~~ufficiently defi- 

nite to sustain a charitable trust for public school purposes of a certain 
district under the supervision of the board of education, the trust is not 
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impaired by the fact that, under a later law, the district was subdivided 
into other districts, for then the proceeds of the land must be appor- 
tioned among the new districts comprising the old one. 

3. S a m e P a r t i c u l a r  Schoolhouses. 
Where, during his life, a testator was actively interested in the public 

schools of his district, and has built, with the assistance of others, a 
~choolhouse therein. and dies, leaving by will the income of the remainder 
in certain lands for public school purposes of his district, without special 
reference to the schoolhouse he himself has built, an order requiring 
that the proceeds be applied to the maintenance of this particular school- 
house alone is erroneous. 

I 
APPEAL by both parties from Hor fon ,  J., heard on case agreed, from 

PERSOK. 
This is a controversy without action submitted under section 626 of 

Consolidated Statutes, for the purpose of obtaining a construction of 
certain sections of the last will and testament of J o h n  C. Terrell, de- 
ceased, and settling certain controversies which have arisen by reason 
of a d e ~ i s e  to Cunningham School District. 

John  G. Terrell, late of Person County, died in  April, 1897, leaving 
a last will and testament dex-ising certain land to Cunningham's School 
District in Person County, "for public school purposes," after the expi- 
ration of his brother's life estate therein, and providing that  i t  must 
"be cared for well and properly by the school committee of said district; 
manage i t  and apply the proceeds to keep the public school forever." 
Cunningham's SchooI District, a t  the time of the execution of said will, 
and also a t  the time of the testator's death, mas public school district 
KO. 6, for  x-hite children in  Person County, whose boundaries were 
well known to the testator. Before making his will the testator caused 
the center of said district to be located by survey, and, with the assist- 
ance of some of the other residents of the district, he erected a t  such 
central point a tvio-room school building called Terrell Academy. The 
testator was himself a resident of said district, and was greatly inter- 
ested in said school. Some time after 1 July,  1597, Person County 
was redistricted according to tovnship lines under chapter 108, Public 
Laws 1897, and Cunningham's School District was abolished as a public 
school district, and has not since been recognized as a public school 
district of Person County, but since the death of Thomas D .  Terrell, 
brother of the testator, to whom a life estate i n  said f a rm was given, 
and whose death occurred in X a y ,  1907, a school open free of charge 
to all the white children in said district has been maintained by the 
rents from said farm, which range from $750 to $1,300 per year, a t  
said Terrell Academy, over which school the county board of education 
has exercised no control. 
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As public school districts are now arranged there are three districts 
~rliicll lap orer  into and togethrr take 11p a part  of the territory known 
as C'unniiighani's Scllool District, in each of wllich districts a public 
stllool is kept by the county for a period of six months in  the year, and 
the custom has been for such of tlirx comn~itteemen of these new districts 
as l i re i n  Cunriingliain's district to constitute a coinmitte~> for the school 
a t  l'errell Alcadeniy, having charge both of the school and the farm. 
This committee appoints one of its number to manage the said farm, 
collect the rents, and pay tlie same out upon tlie order of the committee. 
Theqe duties are  lion- performed l)y G. B. \\7illianl~ wlio, i n  addition 
to being appointed by the con-~inittec, has informal authority from the 
co~inty  board of cducatioii. 

Fu r  some time questions pcrtaini~lg to the proper apy,lication of the 
income from said f a rm 1ia1-e been agitated by people living in  the said 
( l i ~ t r i ~ r ,  and the caonnty board of r t l nca t io~~  has dcterinined to exercise 
~ ~ l i n t e w r  right and authority i t  m:iy haye with referenct. thereto. The  
p1:~intiffs and many others nllo a g r w  nit11 them h a w  conceived the 
idcln of enlarging tlic wit1 school hl~iltling a i d  using thc incorne from 
saitl f a rm as a lincleus for the establishnleut of a graded school or high 
school for the benefit of the nliitc cliiltlrcn of w id  district, saitl fund 
to 11th supplemcntrd b -  such otlicr fluid as  may be or may become avail- 
able or as may bc raised 11- the people of said district by taxation or 
o t l~crn  is?. Ou tlic other I m d ,  it is i~lsisted by others that  the county 
h a r d  of education iliol~ld assume chargc an(l control of said farm mld 
tli\itlc t l i ~  i~lconic. tlic>rc+'m~ri anic,ilp t h ~  1)nl)lic sc.liool ~listr ici-  \\111(.11 

cnibracc~ ( ' u ~ ~ n i n g l i a n '  School District, or, in its discret on, make such 
othcr d i~poGtion of it :IS nlay he dtxme(1 for rlw brst iute'cst of the said 
lm1)lic scllools. 

H i s  Honor entered jutlgment upon the agreed statement that  the 
defendant has the right to take t l i ~  f a rm referred to into its possession 
and ninnage the same t l ~ r o ~ ~ g l i  its agrnts. and also that  the funds realized 
from the farm should htl d c ~ o t e d  to maintaining a public school open 
to all white cllildren of the old Cnnningham district at the Terrell 
A\catlci~~y,  and both plaiutiffs and defciidant appealed. 

I E ,  J. The v i l l  of Dr .  John  C. Terrell shorn that the principal 
pnrpow of the tcjstator n-as to improve the public school:; of his  native 
county of Perwii,.ancl this intent on his par t  is expressed in terms suffi- 
ciently certain to be sustained as a charitable trust. H e  lired in the 
Cunninghanl Scliool T)istriclt, a i d  prior to his death had built therein 
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a schoolhouse called Terrell Academy. I n  his will he gives certain 
bequests to relatives amounting to $20,000 or $30,000, and then devises 
a tract of land of three hundred and fifty acres, subject to the life estate 
of a brother, to the Cunninghanl School District, and also to each 
school district in the county, numbering twenty-six or twenty-eight, 
except the Cunningham district, in which he had already built a school- 
house, $300, for the purpose of building a schoolhouse in each district 
of the county, and the residue of the estate, amounting to $50,000 or 
$60,000, he gave to the schools of the whole county. 

S o  mention is made in the will of Terrell Academy, and the proceeds 
from the land are given for "public school purposes," to be adminis- 
tered by the school committee of the district. 

I t  is thus clear that under the conditions existing at the time of the 
death of the testator it was the duty of the school committee to use the 
farm and its rents for the school district, and not to keep up and main- 
tain any particular school or schoolhouse, with the right, under the 
supervision of the board of education, to change the location of any 
house, if deemed for the best interest of those in the district, and this 
duty still exists, although it is made more difficult of performance 
because the Cunninghanl district has been discontinued and different 
parts of its territory have been given to four other school districts. 

This does not, however, destroy the trust, and as the devise was made 
for the benefit of the children of the Cunningham district, the proceeds 
of the farm must be apportioned among the districts of which the old 
Cunningham district is a part, in proportion to the number of children 
of the old district in each of the four districts. 

I t  follows, therefore, that there is no error on the plaintiffs' appeal, 
and that that part of the order requiring the proceeds from the farm 
to be used in maintaining the Terrell Academy School must be reversed. 

Plaintiffs' appeal affirmed. 
Defendant's appeal reversed. 
WALKER, J., dissenting. 

HENRY B. SPEARS,  BY HIS SEST FRIESD, V. T A I L A S S E E  POTTER 
COMPASY. 

(Piled 3 June, 1921.) 

1. Appeal and Error-Briefs-Objections and Exceptions. 
Esceptioris not considered in appellant's brief are taken as abandoned 

on appeal. 
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2. Appeal and Error-Instructions-Contentions-Objections and Excep- 
9tions. 

When it appears from the record of the case on appeal that the appel- 
lant escepted to the statement by the trial judge of his contention only, 
after verdict, it  comes too late and will not be considered. 

APPEAL by defendant from X c E l r o y ,  J . ,  a t  the August Term, 1920, 
of Ux1oiY. 

This is an  action to recover damages for personal injuries. 
There was a verdict and judgment for  the  plaintiff, and the defendant 

appealed. 

J .  Laurence  Jones ,  -11. P. Spewrs, and  S t a c k ,  P a r X ~ r  (e. Craig for 
plain f i f f .  

R. I;. S m i t h ,  E. A. Gouch, and X a n n i n g ,  Biclcett (5 Ferguson  for 
de fendan t .  

ALLEX, J. There are ten assignments of error, but all of them are  
abandoned because not considered in the brief of appellant ( A l l e n  v. 
Reidsvi l le ,  178 S. C., 513) except one, which is to a sta-ement of a con- 
tention of the parties, and this exception is disposed of by the record, 
which says, "No objection was made or exception taken a t  the time the 
judge was charging the jury," and not until the case on appeal was 
settled. 

An  objection to a statement of a contention must be made a t  the time, 
and comes too late after verdict. P r i c e  v. E d w a r d s ,  178 N.  C., 503; 
H a l l  P. Giessell, 179 N. C., 657.  

Y o  error. 

JAMES W. DICKS ET . 4 ~ .  v. JOHK YOUNG E'I: AL. 

(Filed 11 May, 1921.) 

1. Wills-Interpretation-Intentchanged Condition of Estate. 
The primary rule of interpretation is to ascertain from the language 

of the will, construed as a whole, the intention of the testator in dis- 
1,osing of his e\tate, and this intent controls without any supposition as 
to what he would have done with his propwty under changed conditions. 

2. Rills-Interpretation-Intent-Ambiguity. 
Where, in expressing his intent, the testator uses in his will words 

that are free from ambiguity and doubt, no other mean ng may be given 
than that plainly, clearly, and distinctly expressed by them. 
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3. Same-Survivorship-Children-Grandchildren-Estates-- Contingent 
Limitations. 

A derise of lands to the testator's wife for life, and a t  her death to 
be equally dirided among his four named children, "but if either of them 
shall die without leaving a child or children living a t  their death, then 
the portion of such child so dying shall go to the survivors of them and 
their heirs forever": H c l d ,  the words "survivors of them" refer to the 
survivor of the testator's own children, to the exclusion of grandchildren 
whose parents. named in the will, have previously died. Ham v. Ham, 
168 S. C., 486, and other like cases cited and applied. 

,IPPEAL by defendants, heard on case agreed by Ray, J., 30 Kovem- 
ber, 1920, from STOKES. 

This is a proceeding for partition of land tried on the following 
agreed facts : 

1. That  Williams H. Flynt, late of the county of Stokes, i n  the State 
of Xor th  Carolina, died on or about the . .. day of ....... , 187 ... , leav- 
ing a last mill and testament, which was duly admitted to probate in the 
county of Stokes on 27 January ,  1877, and recorded in Will Book No. 
6, p. 88, item 3 of which is as follows: 

"I give, bequeath and devise unto my beloved wife, Minerva Flynt, 
all my real estate, consisting of the two a b o ~ e  mentioned tracts of fire 
hundred ant1 fifty acree, more or less, and five hundred and thirty-two 
acres, more or less, including a tract of one hundred and twenty-six 
acres, more or less, known as  the Hawkins t rac t ;  also two horses and 
wagon and farming untensils; to hold and to have absolute and full 
control of during her natural  life and a t  her death to be equally divided 
between niy four children, to wit: Margaret J .  Dicks, William J. 
Flynt, James D. Flynt, and Walter M. Flynt, share and share alike; 
but if either of my  children shall die without leaving a child or chil- 
dren living a t  their death, then and in  that  case i t  is  my  mill and desire 
that  the portions of such so dying as aforesaid shall go to the s u n '  'lvors 
of them and their heirs forever." 

2. That  Nargaret  J. Dicks, one of the children named in said will, 
died before her mother, Mrs. Minerva Flynt, the life devisee, and before 
any of the other children of said testator, leaving her surviving three 
children, the plaintiffs, James William Dicks, Lou Claudia Cates, and 
Minerva Lee Dicks. 

3. That  after the death of Mrs. Minerva Flynt, the life devisee, a 
partition of the lands set forth i n  said will was duly made between the 
surviving children of the testator, to wi t :  William J. Flynt, James L. 
Flynt ,  Walter %I. Flynt,  and the children of Margaret J. Dicks, de- 
ceased, to wi t :  James William Dicks, Lou Claudia Cates, and Minerva 
Lee Dicks, and one-fourth in  value of said land assigned in said parti- 
tion to the said children of Xargare t  J. Dicks, as  representing their 
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mother. That  the tract of land described in  the petition, containing 
184 acres, was assigned in said partition to Janies L. Flynt ,  one of the 
children of TVilliam H. Flynt,  named in  said will. 

4. That  on 24 January ,  1912, James  L. Flynt  and his wife conrcSetl 
by proper deed the 18-1 acres of laud described in the p ~ t i t i o n  to Walter 
31. Flynt and William J. Flynt,  nllich tlccrl is recortlctl in the rcgister7s 
office of Stokes County, in Book KO. 56, 13. 214; and tllercafter, on 27 
July,  1912, the said Walter 31. Flynt and TTillianl J .  Flynt, togctller 
~ v i t h  their w i ~ e s ,  conveyed by proper deotl n-it11 warrant7 the said 184 
acrcs of land to R. 31. Cardn-ell and J .  H. Xoorc, which deed is recorded 
in the office of the rcgistcr of clcwls for Stokes County, in Book No. 
56, p. 354. 

3. That  on 1 2  All~gust .  191% 1K. 31. Cardwell ant1 ~ r i f ~  and J. H. 
Bioorc a i d  wife c o n r r y d  bv 1)ropcr dccd to the dcfencia~lt Jo111l Al. 
young 80 acres, more or lcss, of the 184-arre tract of land set out i n  
the petition herein, being the same tract described in the answer of 
John A. Young herein, and of which lie claims sole s ~ i z i n ;  that on 5 
October, 1912, the said R. 31. Cardwell and wife and J H. Moore and 
wife convryed by proper deed to one Hunter  Manual 631(_: acres, more 
or lcss, of the 184-acre tract set out in the petition lltrein, being the 
same tract described in  the answer of Roscoe Gaun herein, of which h e  
claims sole seizin through mosne collvcyances from the said Hunter  
Manual;  that  on 33 December, 1913, the said R. M. C a d r e 1 1  and wife 
and J. H. Moore and wife conveyed by proper deed the remainder of 
the 184-acre tract of land described in the p d t i o n  herein to the defend- 
ant  J. Frank  Dunlap, said remainder containing 47.75 acres, more or 
less, and being the same tract of land set out ill t h ~  answer of J .  F rank  
Dunlap, of which he clainls sole seizin. 

6. That  Walter If. Flynt, one of the children of William H. Flynt, 
named in the will of William H. Flynt, died before his brother James  
D. Flynt,  leaving h im snrviuing his children, the defendants CarS Flynt,  
Ethel  Tilley, Ella Flynt  and Hi lary  Flynt ,  and that  a f t w  the death of 
the said Walter N. Flynt. .Tames D. Flynt ,  one of the children of Wil- 
liam H. Flynt,  ~ i amed  in his will, died without issue, leaving him sur- 
v i ~ i n g  his brother T i l l i a m  J .  Flynt ,  aq the last snrviror of the cliiltirel~ 
of the testator, William 11. Flynt,  and also left h im surrivinp the 
children of Walter hl. F lynt  a 1 ~ 1  Margaret J .  Dicaks liereinbefore named. 

7. That  William J. Flynt and Cary  Flynt disclaim . ~ n y  interest in 
the lands set forth in the petition herein, and  the defendants J o h n  A. 
Young, J. Frank  Dunlap, and Roscoe Gann claim sole seizin of their 
respectire boundaries of said l a d ,  set forth in their rcspcctire answers, 
by mcsnp conreyances from William J. Flynt, the last :,urriror of the 
children of William H. Flynt, named in his  last will and testament. 



X.  C.] SPRING TERM, 1921. 451 

Hi s  Honor held and entered judgment accordingly that  the plaintiffs, 
who are the children of Margaret, are entitled to one-third of the land, 
and the defendants excepted and appealed. 

E. R. J o n e s  a n d  Xc,l l ichae7 i(r. J o h n s o n  for  a p p e l l e ~ s .  
*I7. 0.  Pcfwe ant7 J .  D.  H i i m p i r ~ , ~ ! j , s  f o ~  cippellants.  

,ILLEX, J .  The  land in controversy is the share allotted to James D. 
Flvnt,  who had no c l d d  a t  his death, and who left sur r i r ing  him a 
brother, JiTilliam J. Flynt, and children of his deceased brother, Walter 
11. Flynt, and of his sister Xargaret .  

Do the children of Walter and Margaret take under the will or does 
the share of James go to TVillianl J. F l y t ,  who is the sole survivor of 
the four children named in  item 3 of the will? 

Thc determination of the question depends on the proper construction 
of the language "but if either of my children shall die without leaving 
a child or childre11 living a t  their death, then and in  that case it is my 
will and desire that  the portions of such so dying as  aforesaid shall go 
to the surr i~-ors  of them and their heirs forever," and particularly of 
the ~vorcls "survivors of then1 and their heirs forever." 

The primary rule, which has been adopted by the courts as a guide, 
is to ascertaiii the intention of the testator from an  examination of the 
whole will, and it is his intent when the will mas made, and not what 
i t  may be supposed he would do with his property under changed condi- 
tions, that  contro!~. 

I t  is also a correct principle, applicable alike to statutes, contracts, 
wills, etc., that  "The intent of the framers and parties is  to be sought, 
first of all, in the vords employed, and if the words are free from am- 
biguity and doubt, and express plainly, clearly, and distinctly the sense 
of the framers of the instrument, there is no occasion to resort to other 
means of interpretation. Black Inter .  Lams, 37." Kearney I ? .  V a n n ,  
154 X. C., 315. 

The  testator here uses no language that  is not easily understood. H e  
a large tract of land to his wife for life, and after her death to 

four children, ~ 1 1 0  are named. H e  then provides that  if either of the 
four children die ~ r i t h o u t  leaving a child living a t  "their death" the 
share of snc l~  one so dying shall go to ('the survivors of them," which 
can only nlean survirors of the four children. 
In Underhill on Wills, Vol. I, see. 351, the rule of construction, as 

applied to facts like ours, is  stated as follows: 
",\ question of construction freclucntly arises where the testator de- 

rises property, whether real or personal, to several devisees or to a 
class, but  i f  any  of them sholrld d i e  zuitllout l eav ing  i ssue ,  or during 
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minority, or on another contingency, his share to go to t h e  s z~rv ivor  or 
suruiz~ors, and one or more of the primary devisees dies ~oifhozst  leaving 
issue or under age, while others die leaving issue or at tain majority. 
The question arises in  disposing of the shares of those who die w i f h o u t  
issue whether the childrcn of deceased lr~gatees shall participate, or 
whether i t  is  to go only to the actual mrviz 'ors  o f  the  original class. 
The plain and strict signification of the word 'survivor' is one who out- 
lires others, and in the abore devise the word should receive its strict 
meaning, ezclztding the  children, and also t h e  nex t  of ?;in o f  those w h o  
hare  died before distribution. This natural  meaning will be given to 
the words, and those only will take as sur\-ivors who are lirirlg a t  the 
death of the others without issue, in the absence of any hing in  the will 
clearly showing that the testator has employed the word with any other 
intention. 

"This rule of co~lstruction is  applied to a l i m i t a t i , ~ ~  to ~ 1 1 r ~ i ~ o r 4 ,  
though the testator has in fact expressly provided that  the children of 
a deccased legatee shall take, by representation, the share which their  
pareut had enjoyed. Though they may take this ,  thcy cannot take the 
share of one 1~110 has died without issue, for tha t  gocs to those only who 
survive the legatee so dying." 

111 case of l 'hreadgill  v. Ingran t .  23 X. C., 577, the clause in the will 
which was construed, to wi t :  "I leave the whole of my other estate, as 
well negroes as goods and chattels, to be equally divided between my 
four children, John,  Tabitha, and Nancy and Jesse Ing ram;  my  execu- 
tors to pap off each child's part  as they shall come to age;  the boys to 
have their par t  when they come to the age of twenty-one, and the girls 
to have their par t  a t  the age of eighteen years. S n d  if either of my 
children die without heirs lawfully begotten, then his or her part  to be 
equally divided between my  surviving children and their heirs forever," 
is  w r y  much like the mill now before us. 

John  Ingram died in the year 1800, leaving two children; Jesse In-  
gram died in  the year 1835, without issue; Tabitha Ingram died in the 
yeay 1836, am1 the plaintiffs Threadgill were her adn inistrators, and 
S a n c y  Ingram was still d i r e  a t  the time of the snit. 

I n  that  case i t  was contended that  the children of John Illgram ( John  
having died before his brother Jesse) x7ere entitled to share in  the prop- 
erty devised and bequeathed to Jesse, but the Court held otherwise. 
111 that  case i t  was contended that  the four superadded words, to wit, 
"and thcir heirs forever," mould let i n  the children of Jolin to share in 
the property of Jesse, devised and bequeathed i n  the will, although Jesse 
had died without children, but such contention was not ~,ustained by the 
Court, the Court saying, "Must riot the representative deduce his title 
by averring that  his  principal was a survivor? Could the representa- 
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tive h a ~ e  any pretense of claim without such averment? TlTe think he 
could not. I f ,  therefore, the representative's principal mas actually 
the survivor he, the principal, must inevitably be permitted to take 
personally, and all chances of a perpetuity would of course cease. I n  
the case now before the Court, the superadded TI-ords ('and their heirs 
forever') appear to us to have been inserted only to denote the extent 
of the interest in the property, that  the survivors should take, and not 
as a limitation to a description of persons ~ v h o  might a t  any indefinite 
time claim as heirs. How could a nerson claim as heir to a survivor 
if the ancestor mas not in esse a t  the death of the first taker, so as to 
acquire the character of survivor? The thing appears absurd. I t  seems 
to us that  no other presumption can arise in this case, but that  the testa- 
tor intended a personal benefit to the survivors, and that  the super- 
added words which he made use of do not repel the presumption. 

"Secondly. John  died in  the year 1800. Did his two children or his 
representative take?  We think they do not take. The  executory devise 
to John,  i n  the legacy given to Jesse, was contingent; and as John  did 
not survive Jesse, the executory devise never vested in h im;  and, there- 
fore, there was nothing to be transmitted either to his representative or 
children." 

911 of the cases in  our Reports, and many of the authorities else- 
where, are considered in  Ham v. Ham, 168 N. C., 486, and the same 
conclusion reached. 

W e  are  therefore of opinion his Honor was in error i n  holding that  
the children of Walter and Margaret take any par t  of the share of 
James under the will. 

Reversed. 

DANIEL ALLES, FOR HIMSELF ASD ALL OTHER TAXPAYERS OF TIIE CITY OF 
RALEIGH v. THE CITY OF RALEIGH ET AL. 

(Filed 3 June, 1921.) 

1. Constitutional Law-Taxation-Statutes-"dye" and "No" Vote-- 
Journals. 

The provisions of Art. 11, sec. 14, of the State's Coiistitution requiring, 
among otlicr things, that the "Yea" and "Say" vote shall he entered on 
the journal, in order for the people of the State, cities, or towns therein 
to l~ledge their faith or credit, etc.. are mandatory, a11d the jouriials of 
each house, respectively, afford the only competent and sufficient evidence 
as to the procedure in n given case, and unless it affirmatively appears 
froill these jourllnls that the constitutioilnl requirements hare been com- 
plied with, the statute, in so far as it affects the specified measures, must 
be held invalid. 
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3. Sanle--Repealing Clnuses of Invalid Statutes. 

Where n statute enacted to afford the means to carr?. on the purposes 
of 11-ell ordered g o v e r ~ ~ ~ ~ l e n t  in reslwct to debt a1111 t , ~ x : ~ t i o ~ i  11i1.; Iwni 
cleclnred ulic.o~istitutiol~:~l n ~ i d  invalid, it will not be held that it  w:~.; ill the 
lcyislatiw contrinl)latiun that if tllcsc 1)rovisions failed the loral goverll- 
Inents be left without any l)on-t>rs ill these necessary n~a t ie r s  ; nor will this 
~ w u l t  lw aftwted 1))- :I rc'lbcnli~~g clause in the invalid statute, which COII- 

tenil>latcs that the new act would take the plare of the f'oruler one that it  
~burl~orts to repeal : for in such instances the repealing clause falls with 
the invalid act, of which it  is a part. 

4. Constitutional Larv-Rlunicipalitits-('ities and Towns-Taxation. 
Hrld. the JIu11icipa1 Finance Act of 1021. with its repealing clause, being 

unconstitution:~l m d  invalid as to caontri~cting debts a-id levping taxes, 
the laws now in force ant1 effective on these subjects are  Consolidated 
Statntes, secs. 2SlS to  2S67, inclusire; and under thelie laws counties, 
cities. :inti t01v11s ant1 t a s i l ~ g  tlistricts a re  restricted from leryini. :I t i ~ s  rate 
that will realize an amount greater than 10 per cent in excess of the tiis 
collected 11y then1 for the pear 1910, and prohibited from further increas- 
ing their net municipal indehteilness by an amount greater than 10 per 
cent OII the nvernge assessed value of the property for the nest prrceiling 
three years. 

The preseiit 1)rolbosetl tax, to be levied lby the defenda~lt in this case, 
I I ~ ~ I I : :  an increase of its intiebtedness in excess of the limit now iml~osed 
on cities. t.tca.. 1by statute. its collection must lw declared invalid, and fur- 
ther procetlnre to collect the same permanrmtly elijoinecl. 

A l ~ ~ z a ~  by  defendant fro111 C ' O I I ~ I O I ~ ,  ,T., a t  t h e  M a y  Term,  1921, of 
TV \ICE, a j u r y  t r i a l  h a r i n g  been du ly  n a i ~ e t l .  

0 1 1  tlic hear ing  i t  appenrcil t h a t  the  ci ty  of Ilaleigli, tlntongli i ts  proper  
officials. i n  Xay, 1021, liad passed t n o  ordinalicrs, one laying a t a s  of 
$1 011 tllc 011~-11~11tircd-dolIxr ~ a h ~ n t i o i i  of property suhj tct  to t ax  i n  t h e  
city limits, fo r  current : I I I ~  gcllernl p r p o s e s  fo r  tlic ;;ears 1021 aiid 
1022, n s c c o ~ ~ t l  ordiuance of same clntc p r o ~ i d i n g  f o r  the  i s w m c e  of city 
bonds to  t h c  amomlt of $1,400.000 for  the  purpose of constructing and  
laying sewcLrs, n11t1 had the purpose of p rcsc i~ t ly  carrying; into effect t h e  
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force a i d  colitrolli~ig on tlic subject a r c  a i~ch  a s  to rc~!tlrr the  pro110sed 
incaslircs i n ~ a l i d .  

T h e  court b c i l ~ g  of o p i ~ l i o n  tha t  tlic por t io~ is  of t h e  N ~ ~ u i c i p a l  F i ~ l a ~ ~ c c  
- le t  1111tlcr 1v1iic.h the city go\-cri~niciit n-n; c ,~ l t l cnvor i~~g  to proccctl n.as 
i11lconstit1itiona1. a11t1 that  the  proposed mcasurcs wcrc i n  \ - ioht ion of 
tlic statutcs :~l)plicablc, pa\.c jildgmcut that  thc  d c f c ~ i t l n ~ ~ t s  h(x p r l l i a -  
ne i i t l~ .  cnjoi~lcd,  aiitl t lcfc~itla~lta csccptctl and aplwilctl. 

HOKE, J. Tlie Constitution, *\rt .  11. see. 14, makes 1 ) r o ~ - i ~ i o n  as  
f o l l o ~ r s  : ( ' S o  l a v  shall be passed to raise money on the credit of t l i ~  
State. or to plrtlge tlic fnitll  of the  Statc .  directly or indirectly, f o r  the  
paynient of a n y  debt, or to impose a n y  t a s  upon t h e  people of the S ta t r .  
o r  allow the  couiitieq, cities, o r  towns to do so, unless the  hill f o r  the  
purpose shall h a w  been read three sc\-ern1 times i n  each honw of the  
General Alsscn~hly,  mltl p a ~ s c t l  tllrec scvcral readings, ~ v h i c h  renc l i~~gs  
sliall hnl-e been on  three diffrrcilt days, and  agreed to by  each house, 
respectively, and  unless the  yeas autl na,v on t h e  second a ~ i d  th i rd  read- 
ings of tlic bill shall have hcen entcrccl on the  journal." 

T h i s  l~rov is ion  of our  organic Inv .  said i n  somr of the  cascs to have 
I w i l  cstahlisl~cd ~vi t l i  a view of obtaininr  more careful  clcliberatioi~ on 

the  scct iol~ it  has  been hc.ltl tha t  i ts  l , ro~ . ia io l~s  a r c  nia~i t la tory,  t h a t  the 
joiu.11:115: of cwc.11 h o ~ w  r r s p ~ c t i v c l ~  a f f o ~ t l  t h r  only coiupctcnt and  siiffi- 
c i r ~ l t  (~vitl(~~ic.c~ :I% to the  p ~ o c ~ ~ l n r c  i n  n give11 case, and II~IICRS it  nffinua- 
t i re ly npl)(vw$ f ~ o m  t l i tw jol~rlinls thnt  thc. c o n s t i t ~ ~ t i o n : ~ l  rcq i~ i rcn i t ,~ i t s  
 ha^-c b c c l ~  co111l)licd with, t h r  st:~tlit(>. ill so f a r  a s  it  affect? thc spccifictl 
nic.:Isurcts, n1iist be I l ~ l t l  i ~ i ~ n l i ~ l .  ( ; i ~ i i . c ,  I . .  ( ' ~ U I I Y . ,  177  S. C., 5 lG;  
11~oot l~ i i I  (.. f ' o m ~ x . .  17G S. C'., 377;  I ' l ( / ! / r i - c ~ / l  !.. Coiizrs.. 170 S. C., G z i ;  
( f ~ j ~ ~ ~ i ~ , ~ .  I , .  I ; ~ ~ I , ~ , ~ ,  152 S. ci,. :3\;-:l!li): ( ' , , I H I ~ , ~ ,  ~ t '  -\7c,~f% ~ r ~ l l ~ ~ , l ~ ~ ~ l ~  { ' ~ I I I I I ~ ! ~  
1 . ~ t ~ ~ o s s ~ ~ f ,  1 2 9  S, C'.. 275 : ( ' ~ , I ! I  I ~ , V .  I , ,  .\',? 1 1 ~ 1 ~ / ~ ~ ,  1 2 1  S, C',. 394 : l-nion 
Il(f111,. i , .  ( ' o i ? ~ ! . , ~ .  o f  O , t , { o ~ ~ r l ,  119 1-. ('.. 214. 
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if any portion of the act should be declared invalid, i t  shall not affect 
the part  that  remaim, but tlic ohjcctionable features sllall be '(~xsciildcd." 
Enacted to afford the municil~alities of the State the means to carry on 
tlie purposes of well-ordered local  go^ crnmcnt, it  clearly did not contem- 
plate that  if these prorisions failed, the local go~~crnments  should he left 
without any powers nhatcrcr  in tlicse necessary mattcrs, and although 
the act colitaills a ge~leral repealing clanse as to inconsistent legislation, 
it is subject to the recognized principle of statutory construction that 
when a repealing statute is inral id the repealing clause itself fails with 
the statute of \rhich it is a part .  Tlic positio~i is very well stated in 
23 R. C. L., title Statntrs, see. 166, a t  1). 813, as follows: "Where a 
repcal of a prior law is inserted in  an  act in order to secure the unob- 
structed operation of the act and the repealing law is itself held to br 
void, the  pro^-ision for the repeal of the prior law will fall with i t  and 
will not be operative in the repeal of thLpr ior  law unless the language 
of the rel~ealing clause is such as to leave no doubt as to its intention to - 
repeal the former law in any e ~ e n t .  Where, l l o ~ ~ m w ,  it is not clear that  
the Legislature, by a repealing clause attached to an  unconstitutiolial 
act, intended to repeal a former statute upon the same subject except on 
the supposition that  the new act would take tlie place of the former one 
the repealing clause falls with the act of which it is a part." And the 
authorities cited arc  in full support of the statement. State s. Beend,  
1 2 1  Ind., 51.1: P c o p l c  1.. - l l eusc l l inq ,  187 K. Y. ,  S, reported also ill 10 
.\lnlo. Cases, 101, and 10 L. R. ,I., A'. S., p. 625; and R o b i n s o n  2.. Golds- 
boro ,  122  S. C., 211, is i n  full recognition of the principle. 

The  portion of tlie finance act of 1821 appertaining to contracting 
debts and levying taxes har ing  been declared inr-did, and the general 
~ q e a l i n g  clanse and other portions of the law giring clear intimation 
that  u~iless these important prorisions should be upheld, the existent law 
on the subject shordd prcrail,  the municipal authorities can only proceed 
under the lan- as i t  esisted when the at temi~ted amendment v a s  enacted. 
and must square their action with its rcq~~ircments.  011 this question 
we find tlic esistent  la^^ on the subject to he as contaillcd in Consolidated 
Statutes, ell. 36, sccs. 2918-69, illcli~sire, and as amended by the Reralua- 
tion Act, Laws 1919, ch. 8-1, and more especially in  see. 3 of the latter 
statute. As to tlic rate of taxation, the section of Consolidated Statutes 
based up011 the old methods and prior assesslnents allowed the munici- 
palities to levy a tax rate as high as $1.95 on the l i~~ndred-dollar  ralua- 
tiori for genel-a1 purposes, but this reraluntion statute subsequently 
passed in  see. 3 referred to, being the only valid prorision as  to the rate 
of taxation now esistent i n  reference to the rrvaluation, makcs p ro~ i s ion  
as  follo~vs : 

"SEC. 3. The assessment made under the orovisio~is of this act shall 
not be used as the basis for computation of tascs unless anti until the 



A \ ~ ~ ~ ( ~ ~ ~ ~ i ) l y t  : I I I ~ ~  si1c11 r:~tc>s s11:rll ill :111 r i l ~ c ~ s  tw 90 ;111j11>te~l t11:rt nit i r ! ( ~ w : ~ w  
ill I . ~ ~ \ T I I I I ( ~  fro111 rhc. giwcral 1 ) r o p r t ~ -  tax of' 11ot morc 1 i au  10 lwr c i ~ ~ l t  
hll:111 \)(I 1v~ir .d  anti c ~ o l l ( ~ ~ t c ~ 1  ill tlic. y(>:rr 1!)20 tll:i~l \\.as Icl-ictl ill tl~cb yij:lr 
.I919 ill tlle, Stat(1, : I I I ( I  ill :ill r o i ~ ~ ~ t i ( ~ s ,  citiils, t o n . ~ ~ s .  :i11(1 ~ p w i : l l - t ~ s  cli-- 
tiic~t.; of the, St:rtc,, t h r  rates so  Ic>riclil i i ~  1!)20 .s11:111 ill ;111 ca3c.s lwrcxlir 
tl11, ~ I I ~ X ~ I I I I I I I I  i x t r s  t11:1t r2111 l r  l(,vic~cl 1)y thi, c o l ~ l r t i i ~ ~ ,  iaities, tcmxs. a i ~ d  
?l)c~cial-t:rs ( I is t r i r ts  ill ally y ( > : i ~  t l ~ , ~ i * ~ ~ a f t c ~ r  1111til : \ l ~ t l ~ o i i t y  is g i~ .mi  1 3 7  

t111, (ic'n<>r:~l A \ s s ~ ~ i ~ ~ l ) l ~  to  i ~ i r r ~ ~ a s i ~  t111.111: l'vi,ri111~1, t1i:lt fr;1(7tio11s of  
wil ts  111i1y 1)t' tlisrog:rrtlotl ill f i s i l y  t11c fi11:rl ~lioilific>tl ra t iL of I n s  I,- t l i t~  
Stat? ,  c m i ~ ~ t i c ~ s ,  ~n l l~ i i c ipa l i t ios ,  :111tl :Ill otllc,~. t a x  c l i s t r i (~*~ ."  

Fro111 n pcwwal of this  s ~ r t i o ~ l  i t  ('li 'ar1~- aljpcars t l i ;~ t  tl1c1 t ax  i.:i:c, ~ i o \ \ .  
:illon-cil n ~ r ( l  1,rovitlcd fo r  11111st 1w olit7 t h a t  n-ill irot i11crc:lw tl~cb a ~ n o i ~ ~ l t  
of t a w s  nlorcx tllnll 10 1wr cc>~lt orel. tlit. :illloniit rcn1izc.t nilc!c>r tllc l a x  

:1111o1111t grcxtcbr t11:lll 10 per  C E I I ~  011 t h e  n v ~ r i i g ~  m ~ e s s c ~ l  r a l u c  o f  1)rol)- 
c ~ t y  fo r  tliv 1)nst thn.c.r~ ycnrs. O n  the, t r h i l i o ~ ~ y  offrrrvl, t111' ( ' onr t  fi11(1s 

t110 :)I (si,:~g(, :11111ii:il vaI~r: i t ioi~ of i ts  1 ) r o l ~ ~ t y  fo r  tI1(1 l ~ w r r d i ~ ~ g  t 1 1 r e ~  
>-car.;. 
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lmth of thcsc laws in effect r c c o g ~ ~ i z r  and cetal)lisl~ a s  t h e  m a s i n m m  liinit  
of t a s : ~ t i o ~ ~  tlic 10 per ccx~~t i i ~ r r e a s e  o w r  t h e  rewl lue  yielded by the  
TAW. of 1919. 'I'llcw is  710 error  ill tlic rccortl, a11t1 the jntlcmcnt rc- 
i t r a i ~ i i ~ l g  tlcfcntlants is 

.\ffirmetl. 

(Filed 2 June. 1021.) 

1. F ~ ~ a u d s ,  Statnte  of-Debt of Another-Requisites of Prolnisc-Con- 
tracts-Warranty. 

A te l tyxln rant ill coot1 fnitli a t  the request of 11 debtor to his crctlitor 
tlint the forinrr is rrlinl~le ant1 that "iiny jnstifinl~le clnims n-ill I w  ti~lien 
care of l)romldly." is inuufficient to estnblirli n contract of gwtrnnty, or a 
promise to nnswer for the del~t.  tlt>fault, 01. niiscnrringe of a ~ ~ o t h n . .  there 
Iwinp no ~rromist~ to 11:1y the tlrbt if the tlel~tor should I K I ~  (lo so. hut only 
an esprcssion of opinion as to his responsibility concerl~il~g it. 

2. Same--Principal and i l g e n t ~ d i s c l o s e d  Transactions. 
Where the plaintiff has agreed with his ilel~tor, over tlie lolig-tlistance 

telel)holie, to release a consigninent of 1i;ly at  his tlelrot, if pny~nrlit were 
gunrantred hy n certain firm cloing Imsineus there. tlie clefeiida~it ill tlw 
action. IT-hereul~on, without knowledpe of this n,prrement tlie ( l e f e ~ ~ d t ~ n t  
wiretl ill good faith to the plaintiff. in effect, tlint the debtor was reli:~lble 
:tnd woulil 1)roml)tly take care of "any justifinhle cltiilns": Hclrl.  the 
tlehtor wils tlie plaintiff's agent for the ] ~ u r l m r  of communicating to the 
tlefentlnnt the npreement m:ide I~et\\-een tlle~ii. i~nd .  there 11ei11g IIO frnutl or 
collusion, the defendant is not liable for the debt. 

A l ~ ~ ~ . i ~  by plaintiff f r o m  Loug, J., a t  the  F e b r u a r y  Term,  1021. of 
CHEROKEE. 

Plaiutiff claimed tha t  J. S. Bateman fi- Company, of Cincinnat i ,  Ohio, 
owed it .  Plaintiff TI as  holding Bateman & Compaily's hay,  a t  X u r p h y ,  
S. C'. Batcmali called plaintiff over the  telephone, and plaintiff agreed 
to release t h e  h a y  if Datcman ~ r o u l d  pct E a r l y  & Daniels  Company to 
guarantee the  claim. 12atcman tlicn ~ r e ~ l t  to E a r l y  fi- Daniels  Company,  
told t l m n  F a i n  did not n - a ~ ~ t  to p a y  Bateman's  d ra f t s  hccallw of some 
chortagc claims wliicll tsistotl. an(1 asked t l l ~ i n  to ~ ~ i r c  F a i n  of 11ib 
<tanding. E a r l y  and  D a ~ r i c l s  Company then s ~ i i t  this  telcgmln : ((J. S. 
Bat t rnan  & Conipany rc!iahlt pcopl(~. .lily juqtifiable c l a l n ~ s  ni l1  he 
r:~ken c a w  of proml~tly."  13atclllai1 cj- C ' o i n p a ~ ~ y  \ \ e re  t1le11 ill b n s i ~ ~ ~ ~ ,  
n p p a w ~ l t l y  doing wcll. and 311.. 13osq, ul lo  w n t  the  tclcgram. co~lsitlerctl 
11im s o l ~ c ~ i t ,  and  sent tlic Iiip-agc 111 ~ o o ( l  fa i th .  Plaintiff \ \a .  ill :I 

posi t io~l  to  2,rotcct itwlf 1,- 11oltIi1u 13:ltoina11's I l y  P l n i ~ ~ t i f f  rrnqtt~(1 
Catcman to makc  a guar , r7 i r  c o 2 ~ ~ r : i c t  IT it11 E a r l y  k T)nnicl- C'onlp:111>, 



3 GO I N  THE SUPREME (IOUIIT. 

but Bateinan did not do this. Ea r ly  cL- Daniels Compally did not know 
that F a i n  mas lioltling the hay, nor that  Faill ~vaq to relwqc i t  if Xarly & 
Daniels Conipany n-oultl gnnrnntcc t l ~ c  account. 

The court suhmittcd t l ~ c  follon.ing issncs : 
"1. Did thc dcfentlmit, Ear ly  & Dnnicls Conlpnny, fal.>cly and frauil~l-  

Icntly rcprcqcnt to tlie plaintiff that  J .  S. Rateman & C o m p n ~ ~ y  were 
reliable lwoplc, ant1 noidd promptly take care of any ji&finblc claims 
of tlic plaintiff agai~lst  .aid Batcmnn & C'ompany, as allcgctl in the 
complaint ? ,\nsn-cr : 'ATo.' 

"2. Did the plaintiff, upon tlie faitli of the said r ryrc~ci i ta t io~i  of Ear ly  
A- Daniels Company, c>stcntl crcdit to J. S. Catcrnan & Company for the 
alnount as nllcgctl i n  the coniplaint, to n-it, $ 2 D l . G i ?  Ans~ver :  'No.' " 

Tlic co1u.t llcltl that  tlicrc was no gl~arnilty, and 11pon the rerdict gave 
jlltlgrnc~~t for the defendant, and plaintiff appealed. 

J .  S. J l o o d y ,  J .  D. X a l l o n c c  and  R. I;. Phillips for prniizfifl. 
D i l l a d  cC. Hi17 for defcnrlnnts  E a r l y  S. l l c ~ ~ i e l c .  

'~~ . \ I , I<ER,  J. nTe coiicnr with his  Honor,  Judge Long that  there was 
no gunrantr ,  nllich is a contract, or  proniiv,  to nnsn-c3r for tlir debt, 
default, or miscarriage of another, xlio is llimsclf lial~le, i n  the first 
instance, for the same. Carpen fc l -  1 % .  TITnll, 20 S. C .  (I  i4), 279. I t  is 
in the nnture of an  undertaking that  the thing promised 1)y the principal 
shall hc done and not rnere1;v mi engngcment jointly with the principal 
to do the thing. C o l c m a ~ z  I , .  F~r l lo . .  103 S. C., 325. The  
might n-cll h a w  klio~vn from thc face of the tclcgram that  there was no 
promise by Ear lp  & Dnnichls Company to pay tlic clclri t l~emselv~s ,  if 
Batcman k Conipnny did not pay it,  as i t  contninetl mcrely a statcincnt 
as to the stnnrling of Batcman & C'ompany, a i d  an  expression of their 
opiiiion tlint they would pay all just clainis against then . 

The follo~r ing n-ill afford s u f i r i ~ n t  illucltratiou of the l :~w of gmranty ,  
as applietl by the courts in actual c a w :  "My friend '10. gocs to your 
city for goods 011 n short credit. I am satisfied yon will he safe in selling 
liini any n~no i~ i i t  h e  may see proper to p~u.chnw. From my long ac- 
qunii~tancc vit l i  him I do not lieqitate to say lie i~ as p i ~ i ~ c t ~ l a l  a nian a4 
nnp I kno~v." llarr7?/ u. Poole, 41 N. (I.. 25. "The l n x  \?ill not subject 
n man having no interest in the transaction to pay the clebt of another 
luilcss hi.: nndcrtaking ma~iifcsts a clear intention to hind himself for  
that debt. S e i t l ~ c r  a mere request by one pcrion that  credit shall be 
given to  nothe her, n mere certificate to tlic correct moral Iinhits of tl tliird 
person, nor a mere esprcssion of confitlcncc that well third person IT-ill 
pay for gootlq nhicli lic is ahout to p~~rchaqc,. r n r ~ o u ~ ~ t s  to a guarant~-." 
90 Q c . ,  1112  C. The folloving was 11eltl not to he a gnarmltp: "Let 
JI. liar e v h a t  goods lic n ants on four inontlls time and 11e n-ill pay as 
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usual." Ea fon  c. X a y o ,  118 Xass., 141. "A writing recommending 
another as one on whose integrity and punctuality dependence may be 
placed, and assuring the one to whom i t  is addressed that  the third 
person will comply fully with any contract that may be entered into 
with him, does liot import a guaranty of the performance of snch con- 
tract." C'lerk z.. Russell, 3 Da11. ( U .  s.), 415 (1 L. Ed., 660) ; Russell 
z.. Clarli's Executom, 7 Cranch., 69 ( 3  L. Ed., 271) .  Clerk v. Russell, 
slrpra, would seem to bc identical with this case. There the language 
was, "Yon may be assl~red of their complying fully with any col~tract ,  
or  engagements, they may enter into with you," and yet this was held 
not to import an  undertaking or guaranty, by which the party, who used 
the language. incl~rred a personal liability. X a n y  other authorities 
might be cited in support of onr viev, but i t  is needlcss to do so, or to 
pursue this subject further. 

The  jury found that there v a s  no fraud practiced by Ear ly  6: Daniels. 
Thev did not knolr what the  lai in tiff had communicated to Bateman & 
Company, and that  they wished them to become responsible for the debt 
jf Bateman & Company did not pay it.  I f  Bateman & Company con- 
cealed the facts from the defendants, i t  was not the latter's fault, hut 
the wrong of Bateman & Company, for which the defendants cannot be 
required to answer. Plaintiff trusted Bateman 6: Company, as his 
agents, in the matter, and must look to them for redress of any injury 
or grievance growing out of their wrongful act. As between two illno- 
cent parties, the one who put it i n  the ponrer of another, acting in  his 
behalf, to do the injury must bcar the loss. 

No error. 

(Filed 3 June. 102l.) 

1.  Deeds and Conveyances-Fraud-Evidence-Consideration. 
Wliere the plaintiff seeks to set aside her deed given to the tlefendant 

upon all issue of fraud, re l~inp upon the  ~ r o s s  illadequ:lcy of lricr ;IS 

evidence thereof, the question of value, up011 the eritlence. is :I question 
for the tleterruination of the jury : and ill this casr. H c l d ,  t h ~  tliffermce 
of value contended for by plaintiff was not so inadequ:ite :IS to hare been 
sufficient of itself, upon the issue. 

2. Inst1~nrti011s-Requests-Substa11ce-Pi~ejudice. 
Giving requested instructions in su1rsta11c.c. i ~ i l d  with slight chm~ae': not 

l~rcjudicial to the plaintiff. cannot be held as error. 

3. Deeds and Conveyances-Fraud-Knowledge of Facts. 
IYhcre the hel~eficiarg has full  Itnowledge of the facts which he  claims 

were ~io t  revealed to him by his fiduciary and alleged as fraud in  a trans- 



5. Courts- Discretion- Trials- Ilclnnrks of Counsel- Statutes-A1'g-u- 
nients-Jury. 

STACY. J.. d i s s ~ ~ ~ t i t ~ r .  

A \ i ~ ~ ~ ~ . i r ,  1,- p l a i ~ ~ t i f T  from ( ' tr lrc 'r t ,  .I., : ~ t  the Soren ihe i  Tcrrn, 1920. of 
(~ 'AMI) I<X.  

O n  1 2  S q ~ t c m b c r ,  1917. Jollil G. G r a y  (lied domiciled in Caindcn 
County,  a11(1 intestntr,  l c n ~ i l l g , a l i  cstate of laird and  personal l ~ r o p e r t y  
worth, ns t l ~ f e ~ ~ t l a ~ ~ t s  coiitcw(lc(l, abont $12,000. I k f t .  1d;111t 1Iarr i io11 
qlialificd :IS a t l l i~ i~r i s t ra to r .  Alhout  SO Scpte1111)cr, t l i ~  t lc~fc~~tlal l ts  all- 
1)1,o:1c~Ir~tl t l i ~  p l a i ~ ~ t i f f s  n11c1 ~~slicvl tlicin what  tllc~y w o n l ~ l  take for  t11c.ir 
i ~ ~ t c w s t  in  thc  cstatcl. P la in t i f f s  :~slretl a l ~ o n t  t h  p c ~ r s o r ~ i ~ l  l ) r o p r t y ,  a1111 
\ w r c  told thew v.cre t\vo 110tes of $hOO c a d i  m ~ t l  $(i0(1 i n  cash. 7 '11~ 

p l n i ~ ~ t i f i . ;  B~ion- a s  111uc2ll as, o r  morc than ,  ~ I I P  t lcfc~~tl : i i~ts  a h o l ~ t  tlrc ot1lc.r 
p ~ ~ r , - o t ~ a l  ~ r o p o r t y ,  ~ \ . l i i ~ l ~  did ~ i o t  alnount to 111or~ t11a11 $200. ' 1 ' 1 1 ~ ~  
1)1:1i1itifis 11atl li\-vtl 011 p r t  of t h e  1:11ttl f o r  w\-c,rnl .cars, ant1 li:r(l clilti- 
~ n t c ~ l  i t  lwforc~ t l i ~  tl( . :~tl~ of Gray .  ; I I I ~  k l i ~ ~ v  t l l ~  otlior tracts. T11yy 
c ~ ~ l i f t ~ r c ~ t l  a1111 : ~ g r c ~ ~ l  to tnkc $3,000 f o r  tlicir i n t t w s t  ill t l i ~  cstato, atrd 
: r , c r t ~ ~ l  \ \ - i t 1 1  c!c~fciitln~~t:: to gi~.( '  t h ( m  t imc tlo arrnllg(> nlmi~t  p t t i l i g  tlict 
I ~ I O I I P ~ .  KII(~II t l i ~ y  wparatod i t  n-as :~ercittl that :IS so011 as  nrr:ungc- 
111<.iits \ \ . ( , I , ( ~  i11:111(. fo r  t11c I I I O ~ I ~ , ~ >  iI(~f'(~1111a11ts 1voi11(1 1 1 0 t i f ~  l ~ l : ~ i ~ ~ t i f l s ,  
\\.lric.l~ t l ~ c y  tlitl ill n11o11t n \vcck 'I'll(, p l n i ~ ~ t i f f s  t l ic~~i  \\.cwt to t l i ~  liome 
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of defe~ldant Gregory and remained all night, and nest day, 20 Septcm- 
ber, went to the ~ o ~ r t l i o u s e ,  had a deed drawn and esecnted, and de- 
posited ~ r i t l i  the register of deeds, and then went to Elizabeth City to get 
1 i o n .  They failed to get it,  but went back nest day and received 
the $3.000. 

Tlie deed \\-as acknon-ledged before TI7. 11. Forbcs, justice of the peace, 
r h o  n a s  also register of deeds. I t  seems that  the liuslxtlld of the f ~ m e  
plaintiff \\-as not out of the room at  the time the deed n-as acknowledged, 
hut the roonl v a s  of a good size, 1 6  s 1 6  feet, and the husband n a s  in the 
opposite corner, he axid v i f e  having their backs turned to each other. 
'The f r m e  plaintiff testified that  she signed the deed of her on 11 free will 
and accord, ~ i t h o u t  fear or con~pulsioil of any one, and that she intended 
it as a tlcctl conr-eying all her interest in the estate of John  G. Gray, for 
$3,000. The dcfelidailts contelldcd that  the estate was not ~ ro r t l l  at the 
tiine of purchase o w r  $12,000, and the plaintiffs that thrir  interest con- 
veyed hy thein TLas vortll $4,000 or $5.000. The  pl:\ilitiffs cliargctl that 
+lie dcctl to the t l c f c ~ ~ d a ~ l t s  n as obtailicd by fraud. 

Joli~l  G. Gray left survivi~lg llim, as his lieirs a t  law, a sister, Mrs. 
Susan Harr iso~i ,  ~notlier of defcldalits, autl Mrs. Hellrietta Forbcs a ~ l d  
her mother. alltl A\. 13. Bcll, nlio were thc childreil and heirs at law of 
G. G. Bell, lialf-brotlicr of Jollll G. Gray. This made plaintiff, Hen- 
rietta Forbes, the onllcr of all n ~ ~ d i ~ i d e t l  ow-fourth of the estate. *It 
the tinic he qualified as admi~~is t r i l tor  (1; September), defendant Harr i -  
son filed an  affida~it  111 which lie ~ - a h ~ e d  the p e r s o d  estate a t  $1,300. 

Two isbncs xe re  subnlittctl to tlie jury, as follows: 
"I. TVas the paper-nri t i~lg in form of a deed from plaintiffs to dcfe~lrl- 

alits, dated 20 September, 1917, a ~ i d  rccorded ill Deed Book 10, page 276. 
obtai l~rd from plai~ltlffs by fraud of the dr>fclltla~lts, or eitlwr of t l lcn~,  ns 
alleged ? . \mn er : 'So. '  

' a d .  Wa.; the priyate c s a n i i ~ l a t i o ~ ~  of EIelirietta Forbes to said papcr- 
n-ritilrg, in the form of a (Iced, taken as required by l a v ?  - \ ~ l s n e r :  
'Yes.' " 

The court gare  full i ~ i s t r u c t i o ~ ~ s  to thc jury upon all tlie qucstio~ls ;tt 
is-lw, atit1 t l ~ y  returned a verdict for  i l e f c ~ ~ d a ~ l t s  as above. J u d g n i c ~ ~ t  
O I L  tlic ~ - c r d i ~ t ,  and plaiutiffs aplicalrtl. 

I . There n-as ?.haiy ?Ollt~OW~Sy betlr-cc~l the partic8s as to 
tlie va111c of the estate ill qws t io~ t ,  bnt tliat was a nlattcr for the jury, 
wllicli \\-as properly snbnlittctl to tllrnl. K c  ca1111ot ayrct  that, tliongll 
there \\-as a d i f f e r~nce  ill tlic ~ - n l l ~ c ,  tlw prict, give11 for the liropcrty was 



164 I S  THE SrPREMX COURT. 

so grossly inadequate as to shock the conscimce of men and induce them 
to esc la in~,  ' T h y  he got i t  for nothing." H i s  Hanoi. snbmitted the 
question of i ~ ~ a d e q l ~ a c y  of the pricc to tlw jury correctly, and g a w  to the 
plaintiffs thc benefit of ercry pri l~ciple of l a w  to n.hicli they yc re  en- 
titled. This  price x a s  no more grossly ilradcqnate than v a s  that  i n  
C a m u n  c. Paqc, 30 N .  C'., 37. _\n(l, besides, the jury lnay have found 
that there n.as no such tliscrcpa~icy betneerl price and value, as claimed 
by tlic plaintiff, and i t  is likely they (lid so, and they may also h a r e  
f o w d  that  plaintiffs had all t l ~ r  k~lolr letlgc thcy needed, as to the valuc 
of the lands, for their own protection m1c1 for their t l l , a l i~~g with the 
tlcfcndants "at arms lcngtli." Knight 2%.  Bridge  Co., 174  N. C'., 303, is 
not npplicablc to the extent co~ltcntlecl by the plaintiffs' conns~l .  Hut 
tlie col~sidcr:~tioli l~crcl, as n c  l la~c .  sa~t l ,  is 11ot c w n  g r o s ,  :111tl that of 
itself is sufficicilt to ( l i ~ t i ~ l ~ u i b l l  t l l ~  tn o cascs. 

Taking 1117 t l ~ c  speci:ll pr:lycrs for i~lstructions, n(. 111:1y qay that  a cnrc- 
fu l  reading nut1 nnaljsis of the charge co~~v i~~cc . s  11s that iliq Honor fully 
rcspondcd to thcsc in i t r~ ic t io l~s ,  nl~tl, a t  h s t ,  it was s u l ~ ~ t : ~ ~ ~ t i a l l y  tlo~lc~. 
The slight changes were inlmatc4a1, a11c1 ill no t l (~grw \r cakcnctl the force 
of the prayers. T l l c ~ l  speaking of the. prc~~umpt ion of f ra i~t l  a r i s i t~g  
from the fiduciary relation and i ~ ~ a t l ( q u a c y  of 1)ric.c. tllt~ judge etattd 
that i n  such n casc tllc law r a i d  a prc~.inml)t io~~ of f ra l  (1 ill ljrocdnri~lg 
tllc (Iced, and then atlclctl, " : I I I ~  x-ill i ( t  it aqide." TYP 1':11111ot pos\it)ly 
qcc llow this prcjndicctl the plai~rtifk's. It ratllcr I\ a, 111 tl1r.i~ fa \  or, :I=. 

4io~vil1g v i t h  v l ~ t  d i r f a ~  or the. Inn- rcgarcletl sue11 :I trar~.:~ction. 
A i ~  to the otlier amel ldnle~~t  to the p r a p s ,  it  cwtailily cannot I,c colr- 

telldcd, ~ r i t h  any hope of succeqs, t l ~ t  a man I I C C ~  be told ~ r l ~ a t  he nlreatly 
k ~ ~ o v s .  'The lam only rcquirc~s that lip h v e  11111 kno~ le t lge  of tlic 
matclrial facts, and if Ile lins this, it  can plainly make no diffrrc~lce 11ow 
Ilc acql~ircs it. E11t the fitluciary 11111.t bc inre that 11e 11aq it, ill olle 
way or anotller. 

rnclcr tlic c\itlc~l~co al~tl  charge, the jury h a r e  c ~ i t l c i ~ t l ~  found that  
p l a i~~ t i f f s  had such k~lonlcdgc, a ~ d  that  thc transachon bct\\cnl them 
and thc d c f c ~ l d a ~ ~ t s  was 111 (IT c3ry n'ay fa i r  anll abovc~boartl, that  the co11- 
Gcleratiou v a s  adeqnatc :LII(I that  no advantage n.as takc111 by t l ~ c  dcfe~ltl- 
nntq. This satisfies the r l~l( , .  XtLcocl it. Bu/ lu~d ,  81 S C., 316;  C'ole 
r .  Royl, IT3 S. C., at 11. 33\. The  consicleration being fair, and thew 
Iwi~rg 110 opprewio~~ ,  the jury hal-c expressly found that the s a k  was 
frcv fro111 fralid. S o t l l i ~ ~ g ,  thcreforc, can impair the ~ a l i d i t y  of this 
sale. 

r 7 1 hcrc is o ~ ~ c  n1orc qucstiol~ : C'ouns( 1 for p1:lilitiffs atttml)tctl to rtlatl 
11 portion of this Conrt's opinion in Lit/( 1 % .  Ila?.rison, 179 K. C., 190, 
xl1e11, at tllc instance of thc. t lc fcnt lm~t~ '  connsc,l, he was ?topped by the 
court, wliich was cridcntly of the o l ) i ~ ~ i o ~ r  that tllc. portiou by plaiw 
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tiffs' counsel might  prejudice defendants  upon  t h e  findings of fact ,  a n d  
woulcl not be confined strictly to  the  law. T h e  two case? grew out of the  
same administrat ion,  a n d  there w s  grave  danger  of prejudicing t h e  de- 
fendants  upon  the  facts, if counsel was a l lo red  to read the  p a r t  of t h e  
opinion and  case proposed to be w a d  by him. ' T h e r e  was not t h e  least 
restriction of his  r igh t  to  a rgue  t h e  l a w  to the  jury, and to use t h e  
opinion i n  doing so, a n d  we th ink  h i s  Honor  properly exercised h i s  
discretion i n  p re ren t ing  injustice to t h e  defendants, without curtai l ing 
cou~lsel's privilege under  t h e  s ta tu te  to  a rgue  the  lav-. Besides, t h e  
judge charged t h e  law ful ly and  correctly to the  j u r y  i n  accordance with 
tha t  case, and  if a n y  technical error  was committed i t  ~ r o r k e d  no harm.  

T h e  private  examinat ion of t h e  marr ied woman v a s  properly taken. 
Whi le  t h e  husband was i n  the room when i t  was taken, this  did not 
invalidate it ,  as  i t  appears  that  h e  mas so f a r  av-ay tha t  his  presence i r ~  
the  room did not prevent her  f r o m  expressing her  will and  desire i n  the 
mat te r  t o  t h e  clerk without t h e  slightest restraint ,  but wi th  perfect free- 
dom. Ha71 c .  Casf7ebury ,  101 K. C., 1.53, ful ly  sustains thc  probate  of 
the  deed. 

T h e  case was correctly and  impart ia l ly  tried, and  plaintiffs have no 
sufficient ground of complaint.  

N o  error. 

STACY, J., dissenting. 

(Filed 7 June, 1921.) 

1. Deeds and Conveyances-Husband and Wife-Probate-Title. 
A deed by a married woman to convey her land will pass no interest 

therein when her privy esamination has not been taken according to law. 
2. Limitation of Action-Adverse Possession-Ouster-Xotice. 

The use and occupation of land is not alone sufficient to confer title on 
the occupant, the presumption being that  the title is in the true owner; 
and the statute will only ripen the title of the occupant when i t  has been 
adverse for the statutory period; that  i q ,  open, continuous, notorious, and 
hostile to the true owner, and evidenced by such unequivocal acts as  will 
put the true owner on notice of the claim. 

3. Same--Relationship of Parties, Parent and Child. 
The husband moved with his wife upon the lands of her mother, and 

continued thereon with her and their children to the death of his motlier- 
in-law and of his wife, who inherited the lands from her, and cultivatetl 
them without giving clear, definite. or untquirocal notice of his ilitentio~l 



to ~ s e r t  exc$ll~hivc> crwnrwhil~ : IIclt7, thtl c.lur~ric.trr of the husband's posses- 
sion mas affec.tc)tl I I ~  the rel;~tiol~slliy of the l~ar t ies ,  ant1 this lrossession 
was snl)ordili:rte to the >1111erior title. inheritc~d 11y his children from their 
mother, ilnd could not ripell it ~ w r f e r t  titlc ill him. 

4. Linlitation of Actions-Aclvcrsc Posscsssion-Color of Title. 
Thc qnestioli of color of title to lantls does ]lot ; ~ r i s c  wl-rn the  character 

of the l?ossession of the claimant is ]lot sufficicwt to ripcn n lrcrfcct title 
in him. 

5. Appeal and Error-Judgments-fifodificatio~~ and Dismissal. 
Where a judgment has I1ee11 l?rol~crly entered :~g:linst x party, except 

that  i t  allows :i greater nlrlount for dmmgeu than found 1)y the verdict, i t  
may be modified in this respect on al~genl and affirmed. 
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The jury returned the following verdict: 
"1. Are  the plaintiffs the owners and entitled to the possession of the 

lands described in  the complaint ? Answer : 'Yes.' 
"2. Wha t  amount are the plaintiffs entitled to recover of the defendant 

as rent ? Answer : '$100.) " 
There was a judgment in  faror  of the plaintiffs, and the defendant 

appealed. 

D o r m a n  T h o m p s o n  f o r  p la in t i f l s .  
L o n g  Le. J u r n e y  a n d  ITT. D. T u r n e r  f o r  d e f e n d a n t .  

ALLEN, J. The  paper-writing introduced i n  eridence by the defend- 
ant  is void, and did not h a w  the effect of passing any interest in the 
land to the plaintiffs or the defendant, because the land purporting to be 
conveyed belonged to a nlnrried voman, and her privy examination was 
]lot taken (C'o~rnri7 r .  P r i d y ~ i z ,  153 K. C.. 444), and with this paper out 
of the v7ay as e~ idcnee  of title. the plaintiffs are the ovners in fee of the 
land as the heir;; of J a n e  E. Click, the former owner, and as grantee of 
, lnnic Flcmi~lg,  anothcr heir, 11111css the defendant has s11o~r.n title by 
adrrrsc possession. 

There is n marlied distinction between the ~ossession and user of land. 
~~-1lich may bc by permission, or n-ithout chi111 of right, or  without Iwr- 
pose to acquire title, and an a d ~ c r s e  possession, which, is continued for a 
sufficient length of time, d l  confer title. 

There is not only no pr~snnipt ion  that  the possession is aclrerse to the 
true OTT11CI' (iS1~crnzer 7%. Dobhinq. 176 S. C., 549)) but) on the contrary, 
crery pos~escion is dcen~ed to be under and in  snbordination to the trne 
titlc, unlcss s~icli poqqcs~ion is shonn to be adverse ( B l a n d  c ,  Beas7ey,  
145 S. C., 1 6 9 ) ,  by nhich  is meant that  i t  is open, continuous, notorious, 
hoctilc to the true ovncr, and cridencecl by such unequivocal acts as v i l l  
p11t the trnp o n ~ i e r  on notice of the claim. 

"It consists in actual possession, v i t h  an intent to hold solely for the 
~~osscssor to the exclusion of others, and is denoted bv the exercise of acts 
of dominion o w r  the land, in making the ordinary use and taking the 
ordinary profits of which i t  is slisceptible in its present state, such acts 
to he PO repeated as to show that they are done in the character of owner, 
in oppo~i t ion  to right or claim of any other person, and not merely as 
an  occasional trespasser. I t  must be as decided and notorious as the 
11atllre of thr  Innd d l  permit, affording unequivocal indication to all 
I I C ~ S O I I S  that he is exercising thcreon the dominion of owner." LocXlrar  
1..  Pnlsnqr, 159 N. C.. 2 3 7 .  

The relationship of the parties also affects the character of the posses- 
sion, mld it n-as held in X o m e q a y  7.. Pr ice ,  178 x. C., 441, that  the 
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husband could ]lot, while l i r ing \\it11 his wife 011 the land, acquire title 
against her hg adrersr  powession, and the same was licltl as to the wife 
in  Hancock T .  B a c i s ,  I79 N. C., 283. 

I t  is also statctl in 1 R. C. L., 739, tliat, ('>Is a general r l~ lc ,  at1 adverse 
possession cantlot he prcclicxtcd ou the posseqsio~~ of the p r c n t  as against 
a child, or on the posscmion of a czhild as againqt its parent. Tll l~s,  
where a father hccanw i r i ~ a ~ ~ c ,  and on(, of his qons took illc nialmgement 
of liis f a rm during tllc rcqt of his father's lifrtimc, ant1 rernai~led ill 
possession of i t  (111ring the statutory period, it was held that these facts 
(lid nci warrant  the prewrnption of a conveyance to the son bg the 
father, or of a relcasc to liirn by the otlicr hcirs suhwqnent to their 
fatlicr's death. So. it has hecn held that the po~seqqioi~ of land acquired 
by a father, under a conrcyance to his  infant child, and c o n t i n ~ ~ c d  long 
a f t w  snch child's minority, di(l not ripen into a titlc 117 adrcrse posscs- 
sion. I n  order that  n possr~4ol i  of the chnractcr l u d w  consideration 
mny become adrersc, the owner must ha re  11ad some clcir. definite, arid 
unequiroc:rl notice of thc aclr tvc c'lairnant's i n t c ~ ~ t i o t ~  to aesrrt an  eseln- 
sire ownership in himself." 

Alpplying these principles, tlicrc. is no sufficient eridence of such ad- 
verse posscssion as \vould pcrfcct the title of the defendant as against 
the plaintiffs, bccalw thew n a? t~otliittg in the use of th(, land inconsist- 
ent n it11 rclationsliip ordinarily 'sisting bctneen parent and child, arid 
nothing to put  the plaintiffs on notice that  the defendant was claiming 
in  his own right. 

The defendant married the niotlier of the plaintiff in 1885, and mored 
on thc land with the "old people," wlio w r c  J. D. Click and wife, J a n e  
E. Click. H c  cultirated the land, and continued to use i t  during the 
lifetime. of the grandparents of the plaintiff, who died in  1901 and 1902, 
respectirely. H e  still remained upon the l m d  after th.ir death up to 
the present time, his children being v i t h  him, a11d there is  nothing in 
the record indicating in the slightest degree that the plzi~ltiffs knew or 
had ally reason to know that  he claimed the life estate lintil 1919, when 
the paper-writing referred to n a s  put O I L  the record. IIe had possession 
and nscd the land, but it was it1 conju~~r t io i r  with the plaintiffs, liis chil- 
clrci~, ~ 1 1 o  n c r c  the trnc owners, ant1 therefore his po:;session was in 
subordination to their titlc until made hostile by sorne nnequivoc.al act, 
ant1 there is no eridence of such prior to 19 19, and tlicr,. v a s  therefore 
no error in the instruction to the jnry. 

111 this riem of the case i t  is not necessary to determine mhcther the 
paper-writing can bc used as color of titlc or the effect of the reserration 
as an  adverse possession of either sewn years or twentj  years has not 
been shown. 
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We therefore find no error i n  the tr ial  of the cause, but the judgment 
must be modified, as i t  permits a recovery of $400 for rents, whereas 
the jury ansn-ered the second issue $100. 

Modified and affirmed. 

CLARK, C. J., dissenting: The court directed the jury:  "If you 
believe the evidence you will answer the first issue 'Yes' "-that iq, the 
plaintiffs arc entitled to recover. 

This is an  action by the children ngainst the father for recovcrp of a 
tract of land. There is no substantial conflict in the eridence n-hich is  
as follovs:  I t  is agreed that the land belonged to Jmlc E. Click, the 
grandmother of plaintiffs and mother-in-law of the defendant in this 
action. H e r  husband v a s  J. D. Click. They had five children, only 
three of ~vhom lived to maturity, and one of thcm died before his mother, 
leaving no children and no n ill. J a n e  E. Click dicd in Ortobcr, 1901, 
leaving no will, and leaving as h ~ r  l~c i r s  a daughter, Nrs .  Annie E. 
Fleming, and the plaintiffs, who are the children of Belle T. Cliclr, ~ h o  
married W .  S. Clendcnin, thc defendant, in 1983. The  plaintiffs are 
their children: Grace Phifer ,  born 18 January ,  1887; J .  C. Clendenin, 
born 18  Deecmber, 1E89; and William C. Clendenin, born 18 December, 
1891. Their mother dicd in May, 1893. The plaintiffs offered a quit- 
claim deed from ,211nie E .  Fleming and her husband to them dated and 
registered in 1919. 

The evidence of the defendant, which is not contradicted, is that he 
was married in 1885; that he l iwd  with his wife's mother and father a 
gear and a ha l f ;  that  his oldest child, N r s .  Phifer ,  was born there; that  
he then mored oyer to this par t  of tlie farm n.hic11 he has since occupied, 
and the rest of his childrm n-ere born on the farm in controversy: that  
from the time he occupied this piece of land, which is 110 acres of land, 
he ha9 paid taxes on it and received the rents and profits; that  the lines 
are knovn and vieiblc, and there is no dispute about them; that  he has 
been in continuous possession since that  time. H e  put i n  evidence a 
con\-cyancc from J a n e  E. Click and J. D. Click, dated 10 February, 
3896, whcrcby they conveyed this tract of land of 110 acres (which is a 
different part  of the land from that  0 x 1  which the grantors lived and 
died), which recites that i t  was conveyed to "Grace C., John A. Clen- 
clenin (since dead), Jesse C. Clendenin, and William C. Clendenin, 
minor heirs of W. S. Clendenin"; and after describing the land and 
reciting the consideration of love and affection and $1, and giving the 
description of the land by metes and bounds, says: "It is further hereby 
s t i p u l a f ~ d  that the said W. S.  Clendenin shall hold a life estate in the 
above described tract of land." This was not a reservation, but an 
essential part  of the conreyance. 
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I t  is further i n  evidence that  this deed was attested by W. W. Click, 
rhe son of the grantors, and sigriecl by J a n e  E. Click and her husband, 
J. T). Click, and v a s  proven and registered 11 February, 1919. J a n e  E. 
Click died in  October, 1001, and her husband, J. D. Click, i n  October, 
1902. T h e  evidence of the defendant is  that  h e  has li.:ed on the land 
continuously since he went upon it i n  1686; that he put  lip the buildings 
thereon, and that  he received the above deed 10 February,  1896, and has 
lived there continuomly ever since under known and visible metes and 
hounds in  undisputed possession, claiming a life estate, r nd has received 
all the rents and profits, and paid all the tases. The  testimony for the 
plaintiffs corroborates this unbroken possession. 

Nrs.  Fleming, witness for plaintiffs, testified that  her mother and 
father had quite a hotly of lalid \i-hich they divided out araollg their three 
children by deed during their lifetime. The defendant iestified without 
contradiction that  he  went 11pon the land in  1886 and elected tlie build- 
ings thereon, and received this dtled in  February, 1896, conveying the 
land to his children as "his nlinor heirs," rmd stipulnting a life estate 
to himself. 

I t  ~vould be a reasonable inference for the jury that  he \vent tlierr and 
erwted the buildings upon a promise that that par t  of the land should 
be conveyed to his wifc, and he put up  the buildings tlicreon up011 fai th 
of such agreement. Upon the division in  IS96 of tht lands hy deed 
among her three children then liring, Mrs. Click c o n w ~ c d  this tract to 
defendant's ((mi~ior heirs," s u h j ~ c t  to his life eqtate in lie11 of thc tenancy 
by curtesy ~vllich hc would have had if his wife v as then liring. 

The ground of plaintiffs' action is that  the privy examination of 
Mrs. tTane E. Click not being taken to tlie aforesaid conreyance, it was 
a nullity. r p o i ~  the testimony, ~ i ~ h i c h  is practically u-itliout conflict, 
only three contentions can possibly arise. 
1. The  conreyance of 10 February, 1896. ~vithout the p r i ry  examina- 

tion, Tras color of titlc. This is no~vhere better statecl than by XI-. 
J l r s t i c c  LL71en in K i n q  1.. - I i a c X ~ ! r X ~ a n ,  16s  S. C'., 623, 6% ~ n h o  thus suins 
np the law: "The deed of a rilarried nomarl without p ~ i l - ~  esamination, 
if otlicrn.ic;e sufficient, is color of title. S o ~ ~ w o o t T  r.. T o f t e n ,  166 N. C., 
64'; (aud n u m c ~ o u s  cases there cited), hut the rule pr3rails as to all 
dccds that if they are  placctl upon the rcgistry lipon n rlc~fectire probate 
tlicy n ill be dealt n i t h  and trc:rtetl as if unregistered (citi ~g authorities). 
\Ire ninst tlicrcfore treat thc dcecls upon v l i i c l~  the plaiutij? rtlies as color 
of title as unregistered. P r io r  to the Connor act of 18q5, ml nnregis- 
tered tlccci v a s  in all cases color of title if sufficient in form (Hunter 
e. Xclly, 96 S. C., 283). After the passagc of that act, it  v a s  held in 
Ausfin 1'. S t a f o n ,  126 N. C.. 783, that  an  uliregisteretl deed was not color 
of titlc. But  the question \i7aq again considered in ColIi?,s v. Davis, 132 
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Y. C., 106, and the ruling in  Aus f in  v. Stafon,  supra, mas modified so 
that  it only applied in  favor of the holder of a subsequent deed upon a 
valuable consideration, and this Court has since consistently adhered to 
the latter decision. Janney v. Bobbins, 141 S. C., 400; Burire17 v. 
Chapman, 159 K. C., 211; Gore v. McPherson, 161 S. C., 644." 

I t  has also been held that  a deed to which the privy examination of a 
married woman is not taken is color of title. Janne?y v. Bobbins, siipra; 
Smith v. Allen, 112 N.  C., 226; Perry v.  Perr;ly, 99 N. C., 273. An  un- 
registered deed is color of title. Janne?~ v.  Robbins, supra; Ctley v. 
R. R., 119 N. C., 720, and other cases. This is the rule elsewhere. 
1 Cyc., 1088. 

The  conreyance of 10  January,  1896, was therefore color of title, and 
the defendant being then in possession and having held ever since then 
adversely unti l  this action was begun, 1 Nay,  1910, has acquired a n  
absolute title notn~ithstanding the failure to take the privy examination 
of Nrs .  Click. 

"It is not necessary that  the entry shall have been made under color of 
title, nor when color of title is obtained subsequent to the entry, that  
any declaration shall be made or any act of publicity shown to indicate 
the holding thereof is  under color of title, the presumption of law being 
that a party in  possession holds under such title as he has and from the 
time i t  was acquired." Hazckins v. Cedar St'orks, 122 N. C., 87. 

The terms of the conveyance under which the defendant held mas to 
his "minor heirs" (naming them), with the provision: "It is further 
hereby stipulated that  the said W. S. Clendenin shall hold a life estate 
in the above described tract of land." This is a conveyance (and not a 
reservation) to the defendant for life, and to his minor heirs thereafter, 
by all reasonable construction, for the deed must be construed by its four 
corners according to '(its t rue intent divegarding technical objections." 
Brown, J., i n  Triplett v. Williams, 149 N. C., 394, often cited since. 
See Anno. Ed.  

Under the authorities above cited, notwithstanding the privy examina- 
tion of the feme grantor was not taken, and the deed itself was not regis- 
tered until 1919, this was color of title. The  defendant Clendenin held 
adversely to his grantors, being in  possession and continued to hold 
possession up to the death of J. D. Click in  October, 1902, more than 
6% years. At  the death of the grantors the statute continued to run  
against the heirs of the grantors. Pcarce c. House, 4 K. C., 722 ;  Sea- 
we71 r .  Rvnch,  51 S. C., 193, and cases cited; Chancey c. P o t r ~ l l ,  103 
N .  C., 159;  Frederick v. Williams, ib., 189; Dobbin v. Dobbin, 141 S. C., 
219; Holmes z9. Caw,  172 N .  C., 215; and the statute continued to run  
as against the plaintiffs, v h o  claim as heirs. This was clearly so aq to 
Mrs. Fleming, who was of full age, and on the above authorities i t  was 
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also good agail~st  tllo plaintiffs as to t h ~ i r  half interest :is heirs at la\%-, 
for after the i t a t l~ t c  hat1 11eg1111 to run  between the grantors aucl the 
defendant I io l t l i~ r~  at l~crsely nlltler thcir deed, the tlisabilitv accruing 
snliseql~cntl  1)) rt~ason of the minority of t l i ~  plaintiffs could not stop 
the r l~nn ing  of thc statute. 

Rnt P I C I I  if t 1 1 ~  c:liting of the inlicritanre, as  to one-half i n t c r c ~ ~ t  of 
the plaintiffs, n lio I\ t w  tlicn minor\. could l i a ~  c hat1 the ~ f f t ~ t  to inipcnd 
the r ~ l n ~ ~ i l ~ g  of tllc itatntc, r,ri,n tlicn they \~oilltl h a r e  li:~tl o ~ l y  three 
ycars in nllich to l l n ~ i ,  I ~ r o ~ ~ q l i t  this action aftclr thcl ~ l iwh i l i t r  v a s  
r c n m  ctl by the rolning of ace of tlac11-tlic yonngcst of the pl:~intiffs 
became of ngc. in I)cccnil)cr, 1913. C. S., 407. 

If the coin egailcc \I i t h o ~ ~ t  the p r i ~  y examination of the f~ m e  grmltor 
was not color of titlc :IS to the dtfcndant, it ccrtninly n a s  not color of 
title to the, plaintiff., n h o ~ c  i n t c r c ~ t  it was "stiplilntcd" --:Is not to accrue 
until aftclr the tlcf 'o~~cl:~nt'~ lifc cqtatt., nllil \\ho. 11(~sidc~, n t w  not in 
possession. 

2. I f  thc~ dcfcndant's titlc i~ntler  color of possession mid 7 years posses- 
sion thercof nnder wcli color did not 1)nr this action, rh-n certainly lie 
was in poqvwion from 10 February,  1S9G, holding, according to the 
cvidencc on both sides, sole and abso ln t~  p o ~ w s i o n ,  claiming a t l~crsc .1~ to 
J a w  and J. D. Click mld all the ~vorltl, nntlcr k ~ l o ~ r  n nntl risihle metes 
and. ho~~nrls ,  for 20 Stars, and hiq titlc ripcwctl under illat statute on 
10 Fchrnary, 1916. ,\nil crcn if the mnn inp  of s i~ch  titlc was snspended 
a t  death of dcfcrida~~t 's  grantors 1,)- the, minor i t -  of thc plaintiffs. thcy 
were cntitlctl only to three gears after  the tliqnhility n as  removed to 
l ) r i~ i z  this action. C. S.. 407. 

3. E r c n  if, contrarv to the dccisions, the dcfcnclaiit v7as not nrotccted 
1,y the 7 y w r s  possession ilntlcr color of titlc, nor hy the O gears pocses- 
sion at l~crscly ~ i n d c r  kllonil and r i s ih l<~ mctrs and bonnc s, certainlv lie 
was 1)rotectcd by the adrcrsc possc~ssion for 7 years after the oldest of 
tlic plaintiffq becalnc of age in January ,  1908, the next in December, 
1910. This action nay begun on 1 May, 1919, ant1 even in that  aspect 
of the pace the plaintiffs were barrcd esccpt as to the yolungest, who 
\rould he entitled to onc-sisth interest. Thc. one-half interest claimed 
untlcr the quitclaim of Mrs. F l t i n i l~g  w a ~  barrcd became she v a s  of age 
long before arly of the plaintiffs. 

There is the further consideration that  the plaintiffs, and those under 
wliom they claim, h a r e  not had seizin within 20 years hefore this action 
was brought. C. S., 429. 

The  dcfcntlant, nhtw this action was bronght, 1 May, 1919, had been 
in posemion of this land for 33 years. H e  had been in escli~sirc and 
adrerse possession after tlic dew1 of February, 1896, more than 23 years. 
H e  had 7 years possession undcr color of titlc adrerse to the grantors 
from the date of the dccd. Whether the statute was 20 yrars or 7 years, 
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it did not cease to run  at the dcath of the grantors, because the plaintiffs 
do not hold under a conveyance for value, hnt are rolunteers up011 whom 
the inheritance was cast, and stand in the shoes of the ancestor. Thcre- 
fore, the Connor act docs not apply;  and even if it had, the plaintiffs 
should have instituted the action v i t h i n  t l i r e ~  ycnrq after rlisahilitp WRS 

remo~ccl, vhether it was a 20 years statute or the 7 year3 statute. C. S., 
507. 

I f  the deed of 10 February. 1896, u.as i iz~alid a. a tlccd htcauqc of the 
tecllnical omission of privy rsaniination, i t  v a s  a T alid adniission. and 
"stipulation" that  the dcfcndant was in possession clniining a l ife c q t ~ t p  
n-hich ripened by 7 years and 20 years lmssession. I t  m s  a t  leaqt 
~ ~ ' i d e n r r  h01r h e  w a s  11 o7dii i  q. 

The children had neither color of title to anytlling until aftcr the 
death of their father (according to the terms of the deed) nor possession, 
anil the defendant's possession was adverse to the gral~tors,  and upon 
their death the statute did not cease to run.  ,Jncol)s  1%.  IT'illiams. 173 
AT. C., 276. the death of J. D. Click the defendant had been then 
more than years i n  sole posses~ion, claiming thp lifc estate undcr the 
color of title adverse to grantors under ~ h o m  the plaintiffs claim. 

Counsel for the plaintiffs contend that  adverse possession for 7 years 
nor for  20 years has any rnlidity as to a life cqtatc. But  in P i a t o n  v. 
Jlullis,  9 9  K. C., 627, the Court hcltl : "The dccd. at least, conqtitntes 
color of title, and, accompanied v i t h  continnons arlvcrsc occupancy since 
its execution, during the long intcrral  of time ~ h i c h  has followed, is 
sufficient to perfect t h e  lifc cstafr ."  

There is no evidence that  the defendant held for or in common v i t h  
his children. "The father will not be presumed to h a w  entered in belialf 
of his children ~vhere  there is no evidence that  he profcwed to do so, and 
none that  they had any title," T l a r r e f f  c .  B r e w e r ,  143 S. C. .  38; and the 
very paper under which in  this case he entered and held negatives the 
father's entry or holding being on behalf of the children ~ v h o  ve re  to 
take only after his death. 

I t  is  t rue the statute, C. S., 430, says: "Such possession so held gives 
a title in fee to the possessor," but this is not prohibitive of acquiring a 
lesser estate by color of title and possession. "A life estate may be 
acquired by adverse possession." 1 ,I. & E. ( 2  ed.), 809, and cases cited. 

There is  no reason why if adverse possession under color can ripen a 
fee simple, i t  should not be valid to the extent of a lesser estate when 
claimed by the party in  possession for the prescribed length of time. 
"Actual, open, visible possession of land is adverse" to the owner. Pat-  
i e r s o n  v. IZli17s, 121 N .  C., 258; Xal loy  v. B m d e n ,  86 N. C., 251. 

The point decided in  C o u n c i l  7:. P r i d g e n ,  153 N .  C., 444, was that  the 
privy examination of a free trader was requisite, but this x a s  changed 
by ch. 54, extra session 1913, now C. S., 3351, which dispensed with such 
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rcqliiremcnt, and PO f a r  as that  case ~ r a s  based upon the former decisions 
of thc Court n.hich held that  a married woman (IT-it11 certain cxccptions) 
could not contract. that n.as also changed. prior to the act of 1913, by 
the l l a r t i ~ i  act, h n s  1911, ell. 109, I I ~ Y  C. S., 2507. T t  is t m c  that 
privy esnmiriation is  till requircil in a few states in some conreymlccs 
by niarricd yomen. ~~ot~vit l is tnntl ing it has bcen rc1)ealetl in Eng- 
land, i n  Tirginia,  Tennessee, South Carolina, Georgia. a11d indeed in 
most a11 other qtates. Rut  that  requirement has no healing in this casc 
for the rcnwrl already given, that  if not compl id  mith the conveyance 
iq color of title. and has bcen ripened in this case by nclxrse possession. 

Tt woilld be difficlilt to find a more unmwitorions claim than in this 
casc. I t  is almost as tragic and some~rhat  similar to th2 story of King 
Lcar ;  onlg instrad of a kingdom, the controversy is  over a little f a rm of 
110 acres of seemingly poor land, ~ h i c h  the children are  impatient to 
get bccniisc thc old nlan has not died. Lesq fortunate t i a n  Lear. there 
is  no Cordelin among hiq chilclren. H e  might nell  say to them, "You 
do tnlrc my l ife ~vhen  you do take that  by wltich I lire." Shakespeare's 
Xo3t h a71 f of Venice, IT, 1. 

Thc or117 explanation is that  the defendant, having married again, 
these plaintiffs, n h o  h a w  for gears been adults and h a w  left the home, 
are impatient tlmt the children of the second marriage are being raised 
thereon. They rely npon the technicality that tlie conveyance to their 
father in 1896, in lieu of thc tcnnncg by thc curtcsy, 1:clred the privy 
r w u n i ~ ~ a t i o n  of the fcme grantor, but they o~crlooked the 7 years posses- 
sion l~iiticr color, the 90 years possession undw k11on.n metes and bounds, 
and that  neither they, nor those under whom they claim, hare had seizin 
n ithill 20 Tmrq, n hich arc  either of them s~ifficient to def eat this action. 
Xoot7!/ 1 . 1T7,kc, 1,oaf. 509. 

The defendant melit into posi;ession of the property, ill r h i c h  hc v a s  
1:ltcr g i ~  en a life estate, i n  1 SS6, put the buildings thereon, and has held 
i t  contiiniouslg and notorio~isly e w r  ~ii lce,  and aduerscxlp to grantors 
(under ~ h o m  plaintiffs claim) since F e h n ~ a r y ,  lS!)G. I :g  his labor on 
the premises he has reared and supported tllesc plaintiffs, and now in  his 
old ngc they attenlpt to tnrn  him out. The grantors themselres could 
not h a ~ c  done thiq after the lapse of v r c n  >cars ailvcrs~. poqsession by 
dcfcndn~it .  C. S., 428, i u d c r  tlie tlcc~tl of 10 Fct)rnnry, 1996, :rnd the plai~l-  
tiffq, siicccmling ai: their heirs, a rc  in no bcttcr condition 13itller as to the 
one-half intercst therein, n-hie11 tl~c,g ilihcrittd, nor as to the other one- 
half ,  for  n-hich Xrs .  Fleming has ~quitrlairnccl to theni. 

The  plaintiffs a rc  not snbsrqucnt plircliaic~s for I n l u ~ ,  blit voliinteers, 
and the law applicable is nonhcrc~ bettcr stated than i n  K i n 9  v. Mc- 
Rncli.nn, 16s  N. C., 623. 691, a11t1 C o n >  i*.  A l l c P h c ~ s o ~ , ,  161 N. C., 644, 
both hg XT. .Tusfi l .c l l l c ~ ,  and nllic.11 arc conc l~~q i~ -c  against the plain- 
tiffs in this case. S o r  do the l~lni~lt iffs  clnitn iiritlcr a tonlmon source 
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of title, though i t  had a common origin, for the plaintiffs claim by in- 
heritance from parties against whom the defendant held adversely. 

As already stated, there is no conflict in the evidence that the posses- 
sion by the defendant since 10 February, 1896, up to the beginning of 
this action, 1 May, 1919, was sole, exclusive, open, and notorious under 
claim of a life estate under a deed rrhich is color of title, and also ad- 
versely under known and visible metes and bounds. If there had been 
any conflict of evidence the instruction to the jury would have been only 
the more erroneous. Judgment should have been entered of nonsuit. - 

There is not a scinti2la of evidence, nor any evidence from which i t  
can be inferred, that the father was at any time in possession for his 
children or jointly with them, and "it will never be presumed." Barret t  
v. Brewer,  143 N. C., 88. He  entered into possession in 1886 and held 
for 10 years, taking the rents and profits, and putting the buildings on 
the land in question; the conveyance in 1896 is defective only in not 
having the privy examination, and uncler all our authorities, herein cited, 
this was coIor of title. I f  so, his holding began then as tenant for life, 
remainder to his children, not in common with them. I f ,  however, that 
paper be held a nullity as a conveyance, his children took nothing. But 
it was a contract with himself by which he held adversely to the grantors 
therein, and his title has ripened by the seven years possession, by the 
twenty years, and the chi ldr~n,  who have never been in possession, are 
barred by the fact that n e i t h ~ r  themselves nor those under whom they 
claim hacl been in possession, or had seizin, within twenty pears before 
this action began. 

J. A. BECTON v. E. A. GOODMAX. 

(Filed 23 February, 1921.) 

APPEAL by plaintiff from Connor, J., at January Term, 1920, of 
CRAVEN. 

Cowper,  TVhitaLer d Al len  for plaintiff 
W a r d  d W a r d  for defendant .  

PER CTRIAM. This Tvas a proceeding to determine the true location 
of the boundary line between the lands of plaintiff and defendant. The 
exceptions and assignments of error relate entirely to the admission and 
exclusion of evidence. No new question is presented ~vhich requires 
discussion. 

We have carefully examined the record, and duly considered the excep- 
tions, and find no error of which the plaintiff can justly complain. 

No error. 
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(Filed 2 &larch. 1991.) 

Deeds and Conveyances-Fraud-Undne Infl~~enceEvidence-Questions 
for Jury. 

Hcld ,  i n  this case the evidence of the lack of cn lx~c i t~  of tllc cr,rlltor to 
mnlre a deed, attacked for frnud :rnd midue i ~ ~ f l ~ ~ c ~ i c r .  t:ll;c~l ;iltowtht?r 
Wac \ufTicient to take the c a w  to the jury ul~oli tllc i \ \nc  *nl)lnittcvl 

,IPFCAL by tlefe~ldant from ( ' ~ n i ~ v ~ c ~ ,  J., at Noremhcr Term, 1920, of 
TTIL~OK. 

This is a procectling to sell one 11l111tlrcd acres of Ian 1 for partition, 
the petitioners claiming that  they arc tenants in common x i t h  the de- 
fendants ns the heirs of lilartli:~ l3nrnci. 

The  defelldants set up  two tlcml., and n lease from the snit1 Xlar t l~a  
Barnes, nndcr n.11ieh they claini to  bc tllc olvlrcrs of slrcLllty acw? of 
said land. 

The plaintiffs reply that  the said Martha Barncs did not have silffi- 
cient mental capacity to execute the deeds alitl lease, ant[ also that  they 
were procurcd by fraud and 1111tli1e i l i f l ~ ~ ~ n c c .  

The  jury returned the folloving verdict: 
"1. Are thc deeds from Martha Darncs to Jolnl R. R a n  es and John Li. 

Mayo and wife roid for the  rant of mental capacity on tllc part of 
Mar tha  Barnes a t  the time of the csccntion t l~ercof?  A\ r l s w r  : 'So. '  

"2. I s  thc lease from Mnrtlla B a r ~ ~ c s  to ,Jolnl .I. Mayo void because 
of the want of mental mpacitg on the part of ?IInrthn T3nrnw at thc~ 
time of the execution of sue11 Icaac? , Insncr :  'No.' 

"3. Did Jolin A. Nayo and wife, Xa t t i e  Nayo, procnrc, tlie tleetl from 
Martha Barnes by reason of fraud and unt111c inflnenco o w r  the said 
Martha Barnes? A\ns~vcr : 'Yes.' 

"4 Did Jolin 11. Barnes procure the deed from A I a ~ t l ~ a  Barnes by 
means of fraud and ~ m d u c  i~lflut>nce o ~ e r  the said hlartlia B a r ~ i c s ?  
Answer : 'Yes.' " 

Judgment lvas entered 11l)on the verdict in favor of the plaintiffs, and 
the tlcfenda~rts apl)ealed, reserving thc esccption that  t hwe  was no eyi- 
dcncc to support tlie verdict on the third and fonrth issues. 

0. P. Dickinson for plaintiffs. 
C'onnor, IIill & L i f  f l e  for. tlpfcndants. 

PER CI-RIAAI. We ha re  carefully examined the record and are of 
opinion there were circnmstances in evidence fit to bc considered by the 
jury on the issues of undue influence. 
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The evidence of the petitioners tended to prore that Martha Barnes 
was old and feeble; that before the execntion of the deeds she had two 
strokes of paralysis, and that  her mind mas much impaired; that she 
had eleven children, and that the deeds purported to pass seven-tenths 
of her property to a son-in-law and one child, and that  there was no 
reason for discriminating between the children; that the deeds and lease 
were without consideration; that  the first deed v a s  to the son-in-law, and 
she was then living with h im;  that before the execution of this deed the 
son-in-law had two doctors to examine her for the purpose of seeing if 
she had sufficient mind to make a deed; that he employed an attorney to 
prepare the deed, and paid his fee;  that he went to E lm City to get 
witnesses for the execution of the deed, because, as he said, "he wanted 
a good element"; that he had four witnesses to the deed "to show that  
she was in  good fix"; that  he said nothing to any one about the execution 
of the deed prior to its execution, and that he then told John R. Barnes, 
a son, and soon thereafter the other deed was executed under similar 
circumstances. 

These circumstances, considered separately, would not be sufficient to 
justify setting aside the deeds, but when considered together ought to 
have been submitted to the jury. 

No  error. 

F. M. WYNNS v. ATLANTIC COAST LINE RAILROAD ET AL. 

(Filed 2 March, 1921.) 

APPEAL by defendant from Lyon, J., a t  November Term, 1920, of 
BERTIE. 

Civil action for damages, tried upon an alleged negligent injury to 
plaintiff's two mules. Verdict and judgment i n  favor of the plaintiff. 
Defendants appealed. 

W i n s t o n  & X a t t h c w s  for plaintiff .  
J .  S. P r u d e n  and Gi l lam & Davenport for defendants. 

PER CURIAAL Upon the argument of this cause, defendants relied 
entirely upon their motion for judgment as of nonsuit, assigning as 
error his Honor's refusal to grant the same. Considering the evidence 
in  its most favorable light for the plaintiff, the accepted position on such 
motion, we think the testimony was sufficient to be submitted to the jury, 
under authority of Ramsbottom v. R. R., 138 N.  C., 38. 

No  error. 
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LIZZIE  ALSTOX, EXECUTRIX. ETC., V. R. E. WILLIAMS. 

(Filed 9 March. 1021.) 

I i ~ ~ ~ . 4 ~  by  defendant  f r o m  L!jon, J., a t  th13 September Term, 1920, of 
WARREIT. 

T h i s  is  a n  action to recover t h e  \ d u e  of cer tain cotton which the  
plaintiff alleges the  defendant received as agent and  failed to account for .  

There  nTas a verdict and  judgmeiit f o r  the  plaintiff, and  the  defendant 
appealed. 

F r a n k  H.  Gibbs for plaintiff. 
T .  T .  Hiclcs for de fendan t .  

PER CLIZIAM. ,111 cxanlination of the  rerord creates t h e  inlpression 
with 117 tlint t h e  plaintiff' lias probably rccowrctl more t h a n  t h e  defend- 
a n t  ought to pay,  but v e  find no w r o r  vliicli ~ v o n l d  justify dis turbing 
t l ~ c  v r d i c t  a n d  judgment. 

K0 error .  

Insurance, Life-Policies-Contracts-Suici~1~-E~i~1e11c~--Q1iestio1~ for 
Jury-Trials. 

Ulmn the defense of suicide in a n  action 10 rerover nlmii :I lmlicy of lifc 
insnrnnce, evidence tendinr to \how that the i~lsnred nai a nervous. 
irritnble, mid llii.11-tcmperrd man:  that  a fcw minutr\ Iwfore he had 
finished cntinq dinner n-it11 11is f:r~nily and hat1 cone iuto :in ndjoinine 
room. and tlint I i iq  TX-if?, upon 1ic:rrini. a nolw, hnrl cone into thi\ TOOIII, 

ant1 found her llu4raiid 1)i l ir  on the floor nitli a pi\tol wound, from h i 4  
own pistol, evidently talien by him from the ihclf of ;I book cace in this 
room. wlirrc lie lielit i t ,  fireu fro111 rery elore r:tnse into his teml~le. is 
iulticic~it to eo to the jury ul)on the qnrstion of whether the defendant had 
int~ri t ion:~l l r  talie~l his on11 life. 

A \ ~ ~ ~ ~ ~ : i ~ ,  t)y l ) l n i ~ ~ t i f f  f rom l j o ~ t r l ,  J., a t  December Term,  J.920, of JOKES. 
( ' i ~ i l  nction to r c c o ~ c r  upon n l i fe  i n w r a n c c  policy issued by t h e  

tlcfcntlant to  plaintiff's intcstatc, Guy T .  IGnscy. T h e  c-rw tu rns  upon 
a s i ~ ~ q l c  quci;tion. Dcferidant admit ted t h e  execution of the policy a n d  
it9 1inl)ility t l l c r r o ~ ~ ,  unless i ts  plea of suicide I\ itliin the  stipulated period 
\v:i:: i 'oul~tl to he  rnl id .  O n l y  one issue was suhmitted to  the  jllrv, and  
:LIISI\-crcd hy i t  a s  follows : 
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"Did the insured, Guy T. Kinsey, die by his o ~ v n  hand or act, with 
intent to commit suicide? Answer : 'Yes.' " 

Judgment on the verdict i n  favor of defendant. Plaintiff appealed. 

Rouse d Rouse for plaintiff. 
Brooks, Hilzes d Kelly and T .  D. Warren  for defendant. 

PER CURIAX. Plaintiff's chief exception is to the court's refusal to 
instruct the jury that  the evidence mas not sufficient to warrant  a finding 
in favor of the defendant. Bearing upon this motion, the following is 
taken from the plaintiff's brief: 

"Briefly summarized, the decessed had only a few minutrs before 
finished eating dinner, he had left the table, going into an  adjoining 
room. Hi s  wife heard a noise ~vliich attracted her attelltion. She went 
to the room ancl found her husband lying on the floor with a (pi~tol-shot)  
wo11nd, which was shovn to be in  his temple, a little above and a little 
to the front  of his right ear. The  witnesses locate his body slightly 
different, but i n  the main it is agreed by all that  his feet Jvere some 
distance, variously estimated from two to three feet, from a 11ook case, 
that his head was towards the door, and his body lying alongside of, with 
his right a rm slightly under a tablc that  stood between the bookcase and 
the door. The  deccased's pistol, n hich usually stayed 11pon the bookcase, 
was found slightly under the b o o k c a ~  from the deceased's head as it lay 
upon the floor, the distance to the pistol was in  addition to the length 
of his body, tu-o or three fcct to the hoolrcnw." 

I n  addition, there m s  e~it lcnce tellding to shon. that the intestate n.as 
n heavy drinlier; that 11c had been drinlring for tn-o claps immediately 
preceding hie death;  that  he \vas a nervous, irritable, and high-tempered 
inan;  that the vound on his head \\-as black and ragged, and the hair  
scorched, indicating that  the pistol m s  held in close prosimity to liii 
head s t  the time i t  was fired. 

L-12011 this evidence 11-e think his Honor very properly submitted the 
issue to the jury, and that they m r e  narranted in anrwering i t  in the 
affirmative. 

VTc haye carefully csamincd the record ancl plaintiff's esceptions. an(l 
find no error of whicll plaintiff can justly complaill. 

S o  error. 
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(I'ilrtl 9 March, 1921.) 

Appeal and Error-EvidenccVerdirt. 
T'ertlicts rendered solely upon eonflirting evidence :IS lo the facts will 

not be disturbed on appeal. 

APPEAL by plaintiff from Bond, .T., at October Icr rn ,  1920. of 
PAAILICO. 

Civil action to recowr the pricc of a carload of I r i sh  potatoes. Ver- 
dict and judgment in favor of the defci~dant. Plaintiff appealed. 

D. L. WUI-cl  and 2. V .  R a ~ r l s  for. p lnint i f f .  
F .  C .  E r i n s o n  und W a r d  cC. W a r d  for  d e f c ~ ~ d a n t .  

PER CT-RIAAI. This mas a c.o~itrorcrsy o w r  an  a l l e p d  sale of 177 
barrcls of I r i sh  potatoes. Upon issue joined, the jury foulid that  the 
potatoes ill qucstion n-ere not purclinscd by the defendant, IT. S. Bonner, 
but that plaintiff sold the samc to one AI. P. X c C a i l ~ ~ .  This n n s  a 
question of fact which the jury has answercd in favor of the defendant. 

TVe have caref~dly  esamincd thc record and find no silfficicnt reason 
for disturbing the verdict and judgment. 

No error. 

B U C K H O R N  LAXD AND TIhlBER C O J l P A S P  v. J. A. YARBOROUGH. 

(Filed 9 March, 1921.) 

(For digest, see S .  c., I79 li. C., 335.) 

APPEAL by plaintiff from Bond, J., at  J u l y  Special Term, 1920, of 
CHATFIAAI. 

Civil action to recover two tracts of land, consisting of 110 acres and 
fV2 acres respectively. Upon issurs joined, the followirg verdict was 
r r~ id twt l  by the jury:  
"1. Was E. J. Yarborough, a t  the time she executed the deed to J. A. 

Yarborough for the 110-acre tract described in  the amended complaint, 
the tellant of the company from and under ~ ~ h o i n  plaintiff l a r d  and 
timber company claims t i t le? ,hsmer  : 'No.' 

'(2. I s  the plaintiff land and timbrr company the owner , ~ n d  entitled to 
tlw l~ossession of the lands describrd iri the amended complaint? An- 
m c r  : 'NO.' '' 

Judgment on the verdict in favor of defendant. Plaintiff appealed. 
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A. A. F. Seawell, Hoyle & Hoyle, and Siler & Barber for plaintiff. 
Baggett (e. Xordecai, Ross & Salmon, A. C .  Ray,  and W .  P. Horton 

for defenda7zt. 

PER CURIAJI. This case was before the Court at  Spring Term, 1920, 
and reported in 179 S. C., 335. The same questions there presented 
and discussed are raised again on this appeal. We deem it unnecessary 
to reiterate what was said on the former hearing. 

Upon trial in the Superior Court, the case was made to turn on the 
character of E .  Jane Yarborough's pdssession of the locus i n  quo. 
Plaintiff contended that she occupied and held the lands as a tenant of 
plaintiff's predecessor in title. This was denied by the defendant, and 
upon issup joined there was a verdict adverse to the plaintiff's contention. 

The case also in~olved a question of estoppel and a plea of the statute 
of limitations; but, after a careful examination of the record and plain- 
tiff's exceptions, we think the verdict and judgment should stand. 

No error. 

STATE v. BLAXCH RHODES. 

(Filed 16 March, 1921.) 

Criminal Law-Evidenc-Corroboratio& 
Testimony in corroboration of the evidence of the prosecuting witness 

in  a criminal action, in contradiction of the prisoner's testimony tending 
to establish an alibi, is competent. 

APPEAL by defendant from Connor, J., at October Term, 1920, of 
LENOIR. 

This was an indictment for highway robbery. Defendant was con- 
victed of larceny from the person; and from the judgment of the court 
upon the verdict he appeaIed. 

Attorney-General Manning and -4ssistant Sttorney-General ATash for 
the State. 

T .  C.  Wooten for defendant. 

PER CURIAJI. Upon trial in the Superior Court, the prosecuting wit- 
ness, Jerry Pettaway, testified that Fred Stiles and the defendant Blanch 
Rhodes assaulted him on the night of 14 October, 1920, knocked him 
down and took from his person the sum of $22 in money. I n  corrobora- 
tion of this evidence, the State offered three witnesses, who testified that 
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on the following morning the prosccuting  itne new told thclm of the occur- 
rence, stating that  Stiles arid the defendant had robbed him. This 
c d e ~ l c e  was admitted only for the purpose of corroboraiion, and in  this 
view i t  was clearly competent. This is the only exception in the record. 

The  defendant Rhodes went upon the stand and testitied that  he was 
at homc at the time of the alleged robbery; and there was other eridence 
tending to support his alibi. The  case presents a sjimple question 
of identification, and upon the cridrnce the jury found against the 
defendant. 

We have carefully cxaminetl. the record, and find no reason for dis- 
turbing the results of the trial. 

N o  error. 

(Filed 16 March. 1921.) 

Appeal and Error-Parties-Case Remanded. 
A case on appeal will be remanded to make additional parties. when 

they appear from the agreed case to be necessary for a proper determiua- 
tion of the controversy. 

APPEAL by defeiidaiit from BomZ, .T., from P a ~ a ~ ~ c o ,  30 December, 
1920. 

Small ,  MacLean, Bragaw CE Rodman for plaintiffs. 
2. V .  Razuls for defendant. 

PER CURIARI. This is an  action to settle the title to :i tract of land, 
submitted upon a n  agreed statement of facts, and i t  appearing that there 
cannot be a complete determination of the rights of thc parties in the 
abscilce of the heirs of Ellis H. Pickles, i t  is ordered that  the cause be 
rcinanded to the Superior Court in order that the said heirs be made 
partics to this action with the right to plead, or if so ad~yised, they may 
makc themselves parties in this Court and adopt the agreed statement 
of facts. 
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J. H. HILL ET AL. V. A. W. AMAN ET AL. 

(Filed 16 March, 1921.) 

Appeal and Error-Objections and Exception-Briefs. 
Appellant's exceptions of record, not brought forward in his brief, are 

deemed abandoned in the Supreme Court, Rule 34. 

APPEAL by defendant Aman from Connor, I., a t  September Term, 
1920, of S a v ~ s o w .  

Civil action, tried upon exceptions to report of referee. Upon the 
hearing his Honor modified the findings of the referee in  some particu- 
lars, and as thus amended the same was adopted and approved and 
judgment entered thereon in favor of the plaintiff. Defendant A. W. 
Aman excepted and appealed. 

Qrady & Graham and H .  E.  Faison f o r  plaintiff J .  H.  Hill. 
Butler Le. Herring and John D. Kerr, Sr., for defendant Aman. 

PER CURIAM. There are only three assignments of error in  the record: 
(1) That the court erred in not setting aside the findings of fact by the 
referee; ( 2 )  that the court erred in  not sustaining the defendant's first 
exception to the referee's finding of fac t ;  and, ( 3 )  that the court erred 
in  not sustaining the defendant's first exception to the referee's conclu- 
sion of law. While these assignments of error appear i n  the record, they 
do not seem to have been brought forward in-defendant's brief;  and, 
therefore. are deemed to be abandoned under Rule 34. Notwithstanding - 
this irregularity, we have examined the record and find no error of which 
the defendant can justly complain. 

The controversy was largely one of fact. I t  appears upon the face of 
the record that the case was heard with care and with due regard for the 
rights of the parties. 

No  error. 

J. J. BARDEN, JR., V. AMERICAN RAILWAY EXPRESS COMPANY ET AL. 

(Filed 23 March, 1021.) 

Carriers of Goods-Express Companies--Injury to Stock-Negligent- 
Presumption-Evidenc4-Questions for Jury-Trials. 

Under a contract of shipment with the carrier, an express company, the 
consignor was furnished with free transportation under an agreement 
that he would go in the same car with and care for his stock to a certain 
place en route, which he did, but there took a different train to destination : 
Held, the presumption of negligence on the part of the express company 
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arising from delivery of some of the stock injured while being transported 
is not rebutted by the fact of free transportation of the consignor under 
the terms of the contract; and evidence that before reaching the inter- 
mediate point an animal was injured in his foot by a nail in the car, and 
thereafter another died from an injury to its back, is sufficient to take the 
case to the jury. 

APPEAL by defendants from Connor, J., at  the Norem'3er Term, 1920, 
of DITPLIS. 

This i s  an  action to recover the value of one gray mare and one mule. 
On 13 November, 1917, the plaintiff purchased a carload of stock in 

East  St .  Louis, Mo., consisting of twenty-one mules and eight horses, to 
be shipped to Warsaw, N .  C. The stock were loaded on the car about 
7 p. m., and left at 8 p. m,  the same day;  none of the stock were lame 
or sick, and they all appeared to be in  good condition. The  plaintiff 
entered into the written contract set out in the record, an3 was furnished 
a free pass to accompany the stock as f a r  as Washing~on, D. C., and 
agreed on his part to look after the stock, care for, feed, and water them. 
Plaintiff left on the same train with stock, which reached Harrisburg, 
Pa. ,  about 5 a. m., 15  November. The stock were unloaded and fed a t  
Harrisburg, and the mule was lame when driven off the car a t  Harris-  
burg, and the horses were in  good condition. 

Plaintiff then left Harrisburg with the stock, went on to Washington, 
D. C., and on to Richmond, Va., and he  saw the stock a t  Richmond. 
At Richmond plaintiff bought a ticket, took a berth and went to bed. 
And the stock reached Warsaw on the morning of the l 7 t  h, one day after 
the arrival of the plaintiff, although the agent of the defendant told the 
plaintiff a t  Richmond the car of stock would go on same train with him, 
and when unloaded the mule was still lame, and after reaching plaintiff's 
stable a wire nail was found in his foot; the gray mare appeared to be 
paralyzed when stock was unloaded, hur t  on the back, and died in a day 
or two. The  mule got better and was sold. 

The evidence of the plaintiff tended to prove that the injury to the 
mare was caused by something falling on her back, and that the nail in 
the foot of the mule was in the car when the shipment began. 

There was a verdict and judgment for the plaintiff, an ' j  the defendant 
excepted and appealed. 

Gavin & Blanton for plaintiff. 
Stevens & Beasley for defendants. 

PER C r m ~ n r .  -111 of the exceptions of the defendant raise the same 
question, and that is whether there was sufficient evidtmce to be sub- 
mitted to the jury. 
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The defendant does not deny the proposition that proof of loss or 
damage while in its possession or under its control makes out a prima 
facie case in  favor of the plaintiff, but it contends that this principle 
has no application because of the agreement to give the plaintiff free 
transportation, and that he would feed and care for the stock. 

There is authority for this position, although it is held by some of 
the courts that such a stipulation in a bill of lading is void because it is 
a contract to relieve the carrier of its common-law duty (see R. R. v. 
Fagan, 13 9. S. R., 776; Heller z.. R. R., 63 A. S. R., 554; Stiles 
v.  R. R., 130 A. S. R., 461)) but however this may be, it cannot pre- 
vail, and cannot rebut the presumption arising from injuries and damage 
sustained while in the possession of the defendant, except where the 
damage is caused by the failure of the plaintiff to perform his agreement 
and in this case there is no evidence of such failure. 

Again, the free transportation did not extend beyond Washington 
City, and up to that point did not require the plaintiff to ride in the car 
with the stock, and although the defendant's agent promised to do so, it 
did not carry the stock on the same train with the plaintiff from Rich- 
mond to Warsaw, and during this part of the shipment and for more 
than twenty-four hours the defendant had complete control and custody 
of the car of stock in the absence of the plaintiff. 

Also the nature of the injuries furnished circumstantial evidence that 
the defendant did not furnish a reasonably safe car, and that this was 
the cause of the injury, and if so, the defendant was negligent. 

No error. 

SARAH E. NEWRIAN v. THE MASONIC MUTUAL LIFE IR'SURANCE 
COMPANY. 

(Filed 23 March, 1921.) 

Insurance, Life--Days of Grace-Premiums-Payment. 
Where, by the terms of a policy of life insurance, thirty days grace is 

allowed the insured for the payment of the premiums from the dates 
therein specified, the death of the insured within the days of grace, with- 
out having paid his last premium, does not relieve the insurer from its 
liability under the contract of insurance. 

APPEAL by defendant from Connor, J . ,  at the September Term, 1920, 
of S a x ~ s o s .  

This is an action on a policy of insurance. 
The facts appear in the judgment rendered in the Superior Court, 

which is as follows : 
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"This cause coming on for trial before his Honor, George W. Connor, 
and a trial of the issues by jury being expressly waived by counsel of 
both sides, who agreed that the court sho&l find the facts, and enter 
judgment, etc., and upon consideration of the entire evidence submitted 
the court finds the following facts: 

"1. That on 15 December, 1906, X. J. Newman applied to defendant 
company for policy of insnrancc, thr. form of policy being a l 0 p e a r  
renewable policy, with premiums payable quarterly. 

''2. That pursuant to said application, policy numhered 6,640 was 
duly issued on 3 December, 1906, payable to plaintiff Samh E. Newman, 
upon proper p;of of the death of 11~r husband, the ir~sured, provided 
the policy was in force at the time of his death. 

"3. By the terms of said policy i t  was expressly stipulated that thirty 
(laps grace would be given for payment of any premiums after the first 
without interest, and the policy should be null and void immediately 
aftrr  the time of grace allowed for payment of any premium had expired. 

"4. By the terms of said policy it was further stipu1att.d that the same 
might be exchanged (without .reexamination and without written appli- 
cation to the association at  anv time before its exuii-ation when no 
premium was due and unpaid) for any other form of pdicy written by 
said association. (Whereby the association's liability ;hall not be in- 
creased, or premium rate lowered.) The new policy to run from the 
date of the surrender of this policy, a t  the rate of premium then charge- 
able by the association, on policies of that date, at  the then age of the 
insured. 

"5. That by the terms of said policy it was expressly stipulated that 
the privilege was given for renewing said policy without reexamination 
for successive periods of ten years each, before the expiration of each 
period the premiums for new periods to be increased with the increased 
age of the member according to table of rates stated and printed upon the 
policy, and to be payable on the dates mentioned therein. 

"6. That said M. J. Neyman paid all the premiums on said policy 
up to and including the quarterly premium due 1 October, 1916, and 
said policy by its terms would have expired on 31 December, 1916. 

"7. That on 4 December, 1916, defendant company vrote a letter to 
said Newman, calling his attention to the fact that his policy would 
expire 3 December, 1916, and if h r  renewed i t  for anothw period of ten 
years the quarterly premium due 31 December, 1916, mould be $23.44, 
in which letter the said company directed his attention to his rights to 
e s c h m g ~  this policy to a whole-life policy, setting forth the advantages 
to the insured of the exchange. 

"8. That on 13 December, 1916, the defendant company again wrote 
iYex-man a letter, acknowledging its receipt of its letter c'f 12 December, 
1916. setting forth in frill thc terms and prorisions in accordance with 
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which he  might take a whole life policy, and by said letter advised the 
insured further as follows : 'You of course have until 30 January ,  1917, 
to pay the premium due 31 December, 1916.' 

"9. That  on 1 5  December, 1916, the defendant company forwarded to 
insured a notice by postal card, advising him tha t  the premium on his 
policy of $23.44 would be due 31 December, 1916, and this premium 
would keep his policy in force till 1 April, 1917, and that  said notice 
was duly received by said Sewman.  

"10. That  on 3 January,  1917, the insured, 31. J. Sewmall, wrote 
defendant company advising it that he was unable to avail himself of 
his privilege of exchanging his 10-year renewal policy for a whole-life 
policy. 

'(11. That on 3 January,  1917, the defendant company .wrote said 
11. J .  Scn-man a letter advising him that no reply had beell received 
from him to its letter of 13 December, 1916, relative to the exchange and 
conrcrsion' of the 10-gear policy into a whole-life policy, and further 
adrising him that it had mailed him, on 15 December, 1916, its regular 
postal-card llotice for the quarterly premium of $23.44, due December, 
1916, nndel. h is  10-year term policy, and further advising him that  if 
he desired to make the change it would adjust his premium accordingly. 

"12. That  on 23 January ,  1917, the insured died, mas buried 24 Jann-  
ary. 1917, and on 25 January,  1917, the plaintiff, through his attorney, 
Henry  E .  Faison, Esq., duly mailed notice of insured's death to the 
defendant company a t  Washington, D. C., and requested its blanks upon 
which proofs of his death could be made. 

"13. That  replying thereto on 26 January ,  the said company wrote 
the said attorney for plaintiff, acknowledging receipt of the proofs of 
death of N. J. Newman requesting the same to be filled u p  and returned, 
and further stating, 'That this association does not take advantage of 
technicalities i n  settlement of policies.' 

"14. That  said blanks were duly filled out and returned to the com- 
pany on 27 January ,  1917, and on 3 February following the defendant 
company advised said attorney that the proofs of death had been duly 
received, but declined to pay the plaintiff anything on the policy. 

"And upon the foregoing facts, the court being of the opinion that the 
policy n-as valid and in  force a t  the death of the insured, 31. J. Sewman, 
adjudges that the defendant company is liable to the plaintiff herein and 
hereby rendering judgment in her behalf that she recorer of the defend- 
ant company the sum of $2,000, less the sum of $23.44. and iuterest on 
said balauce of $1,976.56 from 3 February, 1917, till paid. and the costs 
of this action to be taxed by the clerk. 

GLOR(~E.  W. COSTOR, . J u d g ~ . "  
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F r o m  th i s  judgment t h e  dcfenctmit company appralc13 to tlie Supreme 
Court .  

Henry E. Fnison and  J a m e s  S .  X a n n i n g  f o r  plaintlt i .  
W i n s f  on cC. ; I Ia f fhe i r s  and  J .  P. Schick for  d e f r n d a u f .  

PER C ~ R I A M .  T h e  facts  found  a r c  sufficient to support  t h e  judgment, 
wliich seems to be i n  accord wit11 t h e  r i e m  of the  defe idan t  before th i s  
action was commmced,  as  i t s  secretary mid general milnager ~ v r o t e  the  
at torney f o r  the  plaintiff on 26 J a n u a r y ,  l 0 l i :  

( (Mr .  Xemman's p remium was d u ~  011 31 December, a ~ ~ d  he Ilad th i r ty  
days giaace ill which to p a y  i t .  The p o l i c , ~  was thcrd'orc i n  ful l  force 
and effect  hen he  d i d .  W e  art. tlwreforc. e~wlos ing  you the  proofs of 
death." 

Affirmed. 
- 

CATHERINE H. HART r .  WOODMES O F  THE WORLD. 

(Filed 30 March. 1921.) 

1. Insurance, Life-Conditions-Acceptance of Premiums-Waiver. 
Where the insured afterwards engaged in a hazardouc occupation for- 

bidden by the policy unless ulm~i ~iotification given to a certaiu of its 
agents and the payment of a n  additional premium. an11 it ap1wars that  
the agent had heen notified of such change aucl the iusured continued the 
policy in force upon the continued payment of the salue premiums, the 
company itself waives the condition imposed by accepting the premiums. 
with notice, and may not declare thtl policy inralirl end  refuse to pay i t  
upon the death of the insured. 

2. Same--Principal and Agent. 
I t  is not an alteration of the conditions espres\ed i l l  a policy of life 

insurance by an  officer or agent thereof when the comlmly itself know 
ing1.y receives the premiums until the death of the insur td  without objec- 
tion until then. a l ~ d  thus waives the condition. 

Where the insured hac notifie1 the aqent of the inculer desigll:~tecl 1)y 
its constitution and by-laws of n c11t111ce to Inore liaznrrlou~ occul);~tion, it  
is sufficient. 

A l ~ ~ e . i ~  197 defendant f r o m  Danif>ls .  ,T.. a t  Octobcr Term, 1920, of 
NEW WANOVER. 

Tliis r a s  a civil action to recover on a contract of insurance issued 1)y 
the t i e f e ~ ~ t l a n t  on tlic lifc of Lcc Roy ITart fo r  the b c ~ ~ c f i .  of his  n~otl lcr ,  
plaintiff hercin. 

T h e  d c f c ~ ~ d a n t ' s  c o ~ i s t i t u t i o ~ l  a n d  by-laws vonta i~ l  the  following stipn- 
latioils: (1) "If n m e ~ n b e r  cllgage ill a n y  of tlie ( I l a z n r d o ~ ~ s )  nccupa- 
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tions mentioned in this section he shall within thirty days notify the 
clerk of his camp of such change of occupation, and while so engaged in 
such occupation shall pay on each assessment thirty cents for each one 
thousand dollars of his beneficiary certificate in addition to the regular 
rate. Any such member fa i l i i~g to notify the clerk and to make such 
payments as above provided shall stand suspended, and his beneficiary 
certificate be null and void." (2) "No officer, employee, or agent 
. . . shall have the power, right, or authority to waive any of the 
conditions upon which beneficiary certificates are issued, or to change, 
vary, or waive any of the provisions of the constitution and by-laws," etc. 

I t  was admitted that after the insured had received his beneficiary 
certificate he changed his occupation and became a brakeman on a 
freight train, which is denominated in the defendant's by-laws as hazard- 
ous. The insured continued in this work for a period of more than a 
year, arid until his death, during which time he paid the regular pre- 
miums on his certificate, but did not pay the additional 30 cents due by 
reason of the change in his employment. 

Upon issues joined, the jury returned the following verdict: 
'(1. Did the plaintiff's intestate fai l  to give notice to the defendant 

within thirty days of the change of his occupation? Answer : 'No.' 
"2. Was the plaintiff's intestate able and willing to pay the increased 

premium required for such changed occupation? Answer: 'Yes.' " 
Judgment on the verdict in favor of the plaintiff for the amount of 

the certificate, less 30 cents per month for the time plaintiff's intestate 
was employed in  the said hazardous work. Defendant excepted and 
appealed. 

E.  K. B r y a n  f o r  plaintiff. 
Joseph IT'. Little and George H. Howell for defendant. 

PER CTRIAJI. The foIlowing reasons are assigned by his Honor in 
support of the judgment entered in  the Superior Court:  "It further 
appearing to the court that after the plaintiff's intestate changed his 
occupation he  made to the defendant as many as twelve or more monthiy 
payments of dues and assessments, and that the same was transmitted 
to the defendant by the clerk of the local camp, as required by the by- 
laws, and that after the death of the plaintiff's intestate, proofs of death 
and loss were duly made out and transmitted to the defendant, as 
required by the said policy of insurance, constitution and by-laws, and 
after the receipt of the same the defendant denied liability and refused 
to pay to the plaintiff, the beneficiary in the policy, the amount thereof, 
and that the defeidant has failed and refnscd to return to the plaintiff's 
intestate or his personal representati~-e the prerpiums, dues aud assess- 
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ments l e ~ i e d  on account of said policy, anti in filing its answer herein 
made no offer to return the same, but has kept the said premiums, dues, 
and assessments which were paid to it for the purpose of keeping in  
force the insurance contract sued on, and the court being of the opinion, 
on such facts, that  the plaintiff is entitled to recover 01' the defendant: 
I t  is therefore ordered." etc. 

The  defendant takes the position that nonc of the provisions of i t$ 
constitution and by- law could bc. m i r e d  t y  a117 officcr or agent. and 
that tlie failure of the insured to pay thc additional thirty cents per 
nlontli while mgaged ill the lia7ardous ~ o r k  r ~ ~ i d c r d  his certificate 
null and 7-oid. Wc do not think this p o s i t i o ~ ~  open to the d e f c ~ ~ d n n t  on 
the record. The  i n s u r ~ d  ~ v a s  required to notify the clvrk of his camp 
n-ithin thir ty days of his change of occnpatiol~, nliicah w a i  donc. accord- 
ing to the wrdic t  of the jury. with knowlrdge of the chai ig~d and 
hazardous employment of the insured, the dc~fendant continued to accept 
the dues and assessments a t  t h ~  old rate. This was not m unauthorized 
act of an  officer or a11 agent. but the defendant's own election. deliber- 
ately rnade. Such was a ~ m i r e r  of its right to insist npon a forfeiture 
of thr  policy. R e ~ g ~ r . o n  1 % .  Tns. Po.,  111 3. C., 45. 

It has been held n i t h  us, in a nunlber of cases, that  where ail appli- 
cant knowingly misrepresents a material fact, and the company, nit11 
full knowledge of the circumstances and falsity of the statement, issues 
a policy, receives tlie premiums, and recognizes and continues to recog- 
nize the applicant as holding a contract of illsurance, it  ordinarily will 
be cstopped from insisting on a forfeiture of the policj that  otherwise 
might ensue. Robinson I , .  Brotherhood, 170 1\'. C., 545. (irabhs 2.. I n s .  
Co., 125 N. C., 389. 

I t  is  not necessary to discnss the principle, announced in numerous 
decisions, that  notice to the agent is notice to the company, for, i n  t h e  
instant case, the insured, when he changed his occup:ttion, was only 
required to notify the clerk of his camp, which he did, a i d  this was 
notice to the defendant. Fishblatr~ 1 ) .  Fidel i fy  Co., 140 X. C., 589. See, 
also, C'arden 1 % .  Sons and Da l igh t~ r s  of Liberfy, 179 N. P., 399. 

A\fter R careful esainination of the defendant's exceptions and assign- - 
merits of error, we are convinced that  the case v;as t r i d  according tn 
law and urecedent. 

S o  error 
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SELLIE IKGRARI. ADMINISTRATRIX. r .  ATLASTIC COAST LIKE RAILROAD 
COMPANY. 

(Filed 6 April, 1921.) 

1. Railroads-Interstate Commerce--Employer and Employee--Federal 
Employers' Liability A c t N e g l i g e n c ~ F l a g m e n .  

A flagman upon a freieht train ensaged in inter-tate commerce, ul)on 
whom alone the duty rested to see that  carc: placed upon a siding xvere 
clear for the passage of the train upon the other track, and then signal the 
engineer to go ahead. i i  for the person in charge of the train. ant1 n-here 
he has been caueht between the two trains and killed by the neglect of 
his duty to see that the cars on the siding were clear of the other train, 
this negligence is attributable to him and not to the railroad's engineer 
or other employees, and when the proximate and only cause of the injury. 
the plaintiff cannot recover damages of the defendant therefor. 

2. Same-Implements-Safety Appliances-Evidence. 
In  an action to recover damages for the killing of the plaintiff's intes- 

tate, engaged in interstate commerce. by being caught between the car* on 
defendant's pass track and the moving train of the defendant on the main 
track, when i t  appears that  i t  was the sole duty of the intestate to see 
that  these cars were clear and signal the engineer, his contributory negli- 
gence in not having done so is not affected by the fact that certain imple- 
ments had not been furnished by the defendant for keeping tlie cars on 
the pass track from moring, when he knen- that such implements had not 
been furnished, and if they had been, they were unnecessary on account 
of the grade of the pass track, and when the intestate was esperienced 
and could have safely and reasonably performed his duty under the 
circumstances. 

3. R a i l r o a d e F e d e r a l  Employers' Liability ActSegl igence-Employer  
and  Employee. 

An action to recover damages against a railroad company for the negli- 
gent killing of the plaintiff's intestate, while engaged in interqtate com- 
merce, is  controlled by the Federal Employeri' Liabilit) Act. and there- 
under no recorerp can be had when the death \ \as  cau~et l  solely hy the 
negligent act of the intestate. 

A l ~ ~ ~ ~ ~ ,  by  plaintiff f r o m  Kew,  J., a t  t h e  F e b r u a r y  Term,  1921, of 
S E W  HASOVER. 

T h i s  is  a n  action to recoyer damages for  tlie death of t h e  intestate  of 
the  plaintiff,  caused, as  t h e  plaintiff alleges, by the negligence of the 
defendant i n  t h a t  (1) the  t lefenda~it  failed to keep a proper  lookout 
d o n n  the  t r a c k ;  ( 2 )  tha t  the  defendant failed to  have a jack-knife o r  
derai l r r  or other appliance on its storage t rack a t  XTarsaw. 

O n  9 March,  1908, a t  ahout S 3 0  o'clock of a d a r k  r a i n y  night the 
intestate of t h e  plaintiff n as hrakcman on a freight  t ra in  going f r o m  
TITilmington to Rocky N o n n t .  the t ra in  approached R a r r a w  i t  r a n  
into a pass t rack for  the  purpose of letting a pawenger t rain pass on 
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the main line. After the passetiger train passed, tlie frei:ght train backed 
onto the main line and there the engine and tender ant1 three cars ~ o r c  
cut off for the purpose of placillg thc three cars on t l ~ c  storage track 
a t  Warsa~r- .  The  e ~ i g i ~ ~ c  and t l i ~  thrcc cars thni  pnqwl through the 
pass track arid backcltl into tlic storagc track nllcre the three cars n-ere 
left. 

The  intestate of t h i ~  p l a i~~ t i f f  was in charge of this n~orenicwt of the 
cars, and it was his duty aftcr the three cars were placed on the storage 
track to pass don-11 the cars on the storage track, thcre bcing then twenty- 
six or twenty-sere11 cars oil the track, and see that the cars were coupled 
together and that  the cars on the trark n-err irl.the rlcar, by n.hich is 
meant that  tlwy were to be f a r  e ~ ~ o u p l i  from tlie pass track that therc 
wo~lld be no danger to cars or persons pawing on the 1,lttcr track. 

I t  was the duty of the intestate to see that the cars w t w  in the clear, 
and this duty was not imposed upoii ally other emp1oy.e of the train, 
a i d  it was the duty of the engineer to observe the signals of the intestate 
a i d  follow them. 

The evidence is  that  the illtestate went to the end of the cars on the 
storage track and that  he thc.11 signaled the mgi~ ice r  to back don11 the 
pass track, and he, the intestate, got lip on thr  tender of the engine, 
and as tlie eilgine backcd the intestate n-as crus l id  and killed between 
the tender 2nd cars on the storage track, nhich had bwii left by the 
intestate too close to the pass track. 

The intestate was an  cxperic~iced brakrrrian ant1 familiar n i t h  the 
conditions a t  Warsaw, and knew that  there> n-as no jal-k-knife or de- 
railtlr there. 

I t  was also in  evidence, and uncontradic~ted, tliat vi thout a jack- 
knife or a derailer or any marker that an  employee could easily tell 
wlietlier a car n.as in the clear. That  he could do SO 1)y standing on 
thc rai l  of the pass track and reaching out, and if his halid did not 
touch the car on the storage track it was clear and in  a place of safety, 
or  he could observe the curvature of t h ~  storage track as it left tlie pass 
track and if i t  was beyond thc curve it was in tlic clear. 

-1 dcrailer is an  appliance on the top of the rail arid a jack-knife one 
that wllen operated separates two rails so that the ends do not come 
together. The principal purpose of cach i.; to prcvent car3 oil side 
tracks from running out on the maill lint>. ~lt l iougli  ' 1 1 ~ ~  mav also 
operate to indicate the point of c l~arancc .  

Tlle evidence shon-s tliat when car3 v ere bc.i~ig placcd ill a track that  
it n.:~c. the tlnty of thc cmployc~  in charge of thix ~ n o ~ c n ~ c n t  ~qllcre the 
tlerailor or jack-knifc was Iocatcd. if thew nn-: o ~ i c  ill I I V ,  ant1 placc~ 
then1 qo that  if a car rcachcd that  point it uollltl i ~ o t  bcx cit~railctl or 
thronn from tlie track hut would pass over the tlerailcr or jack-knife, 
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and that after the movement or operation was completed, to go to the 
point and place the derailer or jack-knife so that it would derail a car 
instead of letting it pass along the track. 

I t  was also in evidence that at  Warsaw there were three tracks-a 
main track, a pass track, and a storage track, and that the storage track 
was higher at both ends than in the middle. Also that when a track 
Tvas built with both ends higher than in the middle, derailers, jack- 
knives, etc., were not in use, although one witness stated that he had 
known these appliances to be used in four or five side tracks on the 
Seaboard system. 

I t  was also in evidence that at one time clearance posts were in use, 
but that these had been abolished upon petition of the employees because 
dangerous to them in the operation of trains. 

At the conclusion of the evidence his Honor entered judgment of non- 
suit, and the plaintiff excepted and appealed. 

E. R. B r y a n  for plaintif f .  
Roun tree  & C a r r  and Carl  H.  Daris  for defendant .  

PER CURIAM. There is no evidence to sustain the first allegation of - 
negligence as it was the duty of the engineer only to keep a lookout for 
the signals of the intestate, who was then in charge of the movement 
of the train, and to follow his signals, and all of the evidence shows that 
he performed this duty. 

S o r  do we think that the failure to have a derailer or jack-knife had 
anything to do with the death of the intestate, who knew that there 
was no derailer or jack-knife in the storage track, and whose duty it 
was to place the cars and see that they were clear of the pass track, 
and the responsibility for the performance of this duty rested solely - .  
on him. 

I f  a derailer or jack-knife had been in the track and he had performed 
his duty, before pushing the cars into the storage track, he was required 
to set the appliances so that the cars would pass over them, and their 
use would not have prevented the cars from reaching the place where 
the intestate left them. 

H e  also could easily see where the cars were as they were much more 
easily perceived than the appliances referred to, and, according to the 
evidence, he could hare ascertained definitely that the cars were not 
in the clear when he signaled to the engineer to move backward. 

I t  appears therefore that the death of the intestate was caused solely 
by the failure on his part to perform the duty which had been entrusted 
to him alone, and under such conditions a recovery cannot be sustained 
under the Employer's Liability Act, which controls this decision, be- 
cause the intesiate was engaged in interstate commerce. 
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111 R. R. 2 . .  ~S'kaggs,  240 U. S. ,  66, all authority relicd upon by the 
plaintiff, tlie plaintiff, a hrakernan, n as crushed betwet.11 two cars be- 
cause one liad been left too near the track, and a recover> was sustained, 
hut upon the ground tliat there was another brakeman corinected with 
liim in the operation of the train, and that  the evidence supported the 
coiltentioil of the plaintiff that  his injury rcwdtetl from the negligence 
of a fcllon--serrant, hut the Court says, i n  the course of the opinion, 
"the s t a t ~ ~ t e  docs not co~~ tcmpla t e  a rccoTry by a n  en plogce for tlie 
collscqucwces of action esclusivcly liis own." 

Tlic sj-llahus in R. B. r .  W i l e s ,  240 I-. S., 4-14, is as follows: "There 
is  110 room for tlw application of the rule of comparatiw negligence 
t~ital)lisl~ctl b r  the E ~ l i p l o y ~ r ' s  Liahi l i t -  ,let of 22 All)ril, 1903 ( 3 5  Stat .  
a t  1,. 63, ch. 149, Pomp. Stat .  1913, par.  8637) .  vhcrc  11ic rear brake- 
illan of a parted freight train, di.;regarding his duty to 1 rotect the rear 
of his train by going l m k  a short (listmice and gix-inq tlie \variiiiig 
s i g d s  nhicli tllr carrier's rnle.; rrquirctl, r c rna i~~ed  in  t le  caboose and  
n as killed tlierc n-lie11 a passcuger train, nhich  lie kiirqv was closely 
folloni~lg,  ra11 into the st:liidiiig train. sincr liis v a s  the causal negli- 
gence, ere11 if negligence could he imputed to the carrier from the 
pulling out of tlie drawhnr n liic.11 cnuwl  the train to break in t~vo,  there 
hcilig no claini that the passenger train was ~legligently run." 

I n  R a u q h a m  1'. R. R., 241 IT. S., 287, the facts were mu-11 more favor- 
able to the plaintiff t1la11 in  this action, and it was held -hat the plain- 
tiff liad assurnrd the ri:sk and could not tlierefore recorer. 

-1ffirmed. 

AR('II1F: CAMPBELL. ADMISISTRATOK OF BURTOX JkARTE[T.TR. DECEASED. 
v. TVARREX PEARCE ET AL.. A X D  LAURA PEARCE. AD~~ISISTRATRIX OF 

I'ETTIGREW PEARCE. DECEASED. ET AL. ,  v. RACHEL HOLT ET AL.. DE- 
FESDASTS. ASD ROBERT RE121,T ET AL.. ISTERVESERS. 

(Filed 6 B ~ r i l .  1921.) 

1. Reference-Order-Trial by Jury-Waiver. 
l'llc 1,:lrtirs to ;I c.:ruse referretl rcservilip the riglit to I trial by jury 

waive this right I)$ afterv-ards aglwi t lg  that the trial j.ld-c shall t hd  
the facts. 

2. Reference-Order-Scoye of Refc~ence-Waiver. 
JVlicrc. a controversy 21s to title to 1:111tls has I ) c ~ t l  refetwtl nnd after- 

!v:~rtls eonsolid:~ted with nnotlier action itivolviii:: the wtne title, olrjeetion 
that the referee nctetl lre~ond the power of tlie first refere~ic~t~ is not trnnl~lc 
\vllt.n it :tppears tliat the p:~rties filed s],ec8itic csccbl)tiolls to the relmrt and 
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agreed that the trial judge should find all issuable matters, for their 
action in so doing is a waiver of the right set up. 

3. Evidence-ReferenceDeeds and Conveyances-Color. 
In this action involving title to land, the evidence as to adverse posces- 

sion under color mas sufficient to sustain the finding of the referee and  
their confirmation by the judge. 

STACY, J., did not sit. 

CIVIL ACTIOS heard on report of referee and exceptions thereto. 
,lppeal by intervenors from Al len ,  .J., at February Term, 1920, of 
CCMBERLASD. 

Pending the controversy, Robert Kelly and other children and their 
descendants, heirs a t  law of Isabella McArthur, second wife of Burton 
McArthur, and born to her prior to her marriage to Burton, mere 
allowed to intervene and claim title to the land in  controversy as against 
the alleged ovnership of the original parties, children and their de- 
scendants and heirs at lam of Burton hIcAlrthur, deceased. The referee, 
among other things not excepted to, reported in favor of the original 
parties, heirs a t  lam of Burton NcXrthur,  and against the claim of 
Robert Kelly et al., children, etc., heirs a t  law of Isabella. After hear- 
ing the cause, the court gave judgment confirming the report of the 
referee, and the intervenors excepted and appealed. 

A .  Jl. JIoore for in tercenors ,  appellants.  
X i m o c k s  d S i m o c k s ,  Sinclair &? D y e  for appellees.  

PER CURIAX. From a perusal of the record it appears that  Burton 
McArthur died in 1900, leaving several children as his heirs a t  law, the 
facts and findings being to the effect that  these children and their 
descendants were heirs a t  law under Rule 1 3  of our Canons of Descent. 
That  he died seized and nossessed of a tract of land in controversy, " ,  

having continuously occupied and possessed same under a deed convey- 
ing property to him of date in 1872. That  drchibald Campbell, having 
qualified as his administrator in 1902, filed a petition before clerk to 
sell the land to make assets in due administration of the estate. On  
issue joined, cause was transferred to Superior Court, and a t  February 
Term, 1915, cause was referred to H. L. Brothers to state an  account 
between estate of Burton McArthur, etc., the order providing that on 
coming in  of report, either side may demand a jury trial. That  in 
January,  1915, Robert Kelly et al., children and descendants of Isabella 
Mcdr thur ,  second wife of Burton %Arthur, born to her prior to her 
marriage to Burton, made affidavit alleging that  the land in  question 
belonged to them as heirs a t  law of Isabella, and making averment 
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further that  said Isabella had bargained for the lalid and she and her 
children had paid for it. On this affidavit said applicants were made 
parties to the proceedings. That  one of the heirs of Burton Mcdr thu r  
har ing  died, his widow and other descendants and heirs a t  law of 
Burton McLlrthur, without being advertent to the original prtition, 
instituted a suit for  sale of the land for division among the heirs at law 
of Burton, etc. That  this cause having been transferred to Superior 
Court a t  March Term, 1919, before his Honor, 1T'. P. S t a c y ,  J r t d g ~ ,  
a n  order was made consolidating the causes and confirining the order - < 

of reference previously madc, and directing said refewe to hear and 
detcrminc said causes after due notice, etc. The  referee, having fully 
heard and considered the evidrnce, made a full report th.reon, the same 
among other things being against the claim of the interrenors and in 
fal-or of the heirs a t  law of Burton McArthur. 

I n  order to expedite the hearing, the parties har ing  vaived the jury 
trial, J u d g e  Calcert ,  at  October Term, entered on hearing, and being 
unablc to complete same, the hearing was continued before his Honor, 
0. H. A l l e n ,  J u d g e ,  at  Fehruary Term, 1920, and his H'mor,  as stated, 
confirmed the findings of the referee, both of fact and law, and gave 
judgment for the original parties and against the interrenors, who have 
appealed to this Court. 

A A 

Appellants object to the disposition made of the case. First ,  that  
rhey ha re  been denied a jury trial, expressly reserved lo them in the 
original order of reference. 

An  inspection of the record sho~vs that such a reservation was made. 
But it further appears that later in the proce~dings, i n  order to expedite 
the hearing, the intervenors and all others, both before J u d g e  Calvert  
and J u d g e  Al len,  expressly waived their right to a jury trial, and agreed 
that the matters on issue should be heard and determined by the judge. 

-1ppellants object further that  the referee acted in excess of the powers 
conferred upon him by the order of reference. 

An  examination of the record, however, will show that while the 
original order i n  the first cause gave only the power to take and state 
an account, after  the causes were consolidated the further order of refer- 
ence of the "two causes" seems to be fully broad enough to hear and - 

decide on all pertinent issues, and if i t  were otherwise, the appellants 
having attended the hearings without protest and presented all of the 
testimony relevant to their claims, filed their specific exwptions to the 
report and consented that the same be heard and determined first by 
J u d g e  Calcert  and then by J u d g e  Al l ( ,n ,  this objection jhould he con- 
sidered as  waired. 

The  further objection that  findings of the referee in support of the 
owricrship of the heirs of Burton Mc:irthur are without evidence to 
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support  them cannot  a t  a l l  be maintained,  it appearing,  among other  
testimony, tha t  Bur ton  MeArthur  occupied and  possessed t h e  land under  
a deed purpor t ing  to convey t h e  absolute tit le f r o m  18'72 to his  death 
in 1900, and  t h a t  the  or iginal  par t ies  to th i s  controversy, his children 
and  heirs a t  law, continued in possessioil thereafter  to  this  present time. 

-1s a mat te r  of fact ,  there is  w r y  litt le if a n y  valid testimony tending 
to snpport  t h e  claim asserted by the  intervenors, a n d  the  ownership 
of t h e  original parties, upheld both i n  the rulings of t h e  referee and  

t h e  judge. must  be affirmed. 
Judgment  affirmed. 

STACY, J., not sitting. 

W'. G ,  HOLMES ASD WIFE, A. C. HOI.JIES, v. ATLASTIC COAST I J S E  
RAILROAD COMPAST ET AL. 

(Filed G April. 1921.) 

1. Carriers of Passengers-Alighting from Train-Proper Assistance- 
Segligence-Damages-Insult-Punitive Damages. 

Pas~engers  alighting from a train a t  a station are entitled to reasonr~ble 
antl proper assistance. and when the conductor has been made aware of a 
1)11gzical infirmity of a very old woman, and that her condition required a 
stephos or an ordinary bos from the lower step to the ground, which he 
could readily and easily have furnished, but insultingly refused to do so, 
the comlrany is not only responsible in actual damages for the injury 
prosinintely caused, hut in punitive damages to be awarded in the discre- 
tion of the jury. 

2. Appeal and Error-Objections and Exceptions-Evidence. 
Exception to evidence should be specific when a part thereof is unobjec- 

tionabIe. and a general esception thereto callnot be sustained on appeal. 

3. Appeal and  Error- Verdicts- S o n s u i t  Perenlptory Instructions- 
Evidence. 

Verdict- of juries are  accepted as  right on appeal unless some legal 
error has been committed by the trial judge sufficient to set them 
aside, antl unless there is such, the action of the trial judge in refusing a 
motion to nonsuit, or its equivalent, a peremptory instruction upon the 
evidence. will not be disturbed on appeal. 

APPEAL by defendants f r o m  Daniels, J., a t  November Term, 1920, of 

C o ~ u a r s r s .  

Doilald XtCracken and S. Brown L c h c ~ l l c r d  for plaintzfs. 
R o u i l f ~ e r  d. C'arr f o r  defendants. 
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thc station offered to go for a bos, \\liirli \ \ a s  11c~:ir 11.. 1)u1 the cnndlwtor 
rc f11~(1  to lr t  him (lo \o, at111 t l i r ( ~ a t r ~ ~ ~ ~ ( l  to '(carry 11(rr rtl it' u l i ~  ro11111 
not get off," and n a.; r ~ d c  : n d  rough to Ilcr, using insnltiug lan:il;~gc~. 
Slic eat on the floor of the 1)latform : ~ ~ i t l  slit1 or buniped lon II  tlir stcps 
after rlic coudnctor hat1 said, ",Ire, yo11 co~ning off or i ot!" to nhicll 
she rcplicd, ' (Rcll ,  if 1 ha \ ( ,  to get of? ni thont  :in?. h t l p  at~cl espow 
m r s d f  and hur t  rri>ic~lf I nil1 I l n ~ r  to (lo so." Slic atltlcvl, "HI, conl(l 
not l i a ~ r  talkcd mcaltcr to mc." Slw f l l r t l i ( ~  testified that  i t  n.as too 
f a r  fro111 the groui1(1 for  11cr to step from the car, and she n-nu severely 
iiijluctl ill atttxmptiiig to do so;  that  sllr liad heen ruptured alid "her 
ruptlw's were torn loose": that  s 1 1 ~  nrarly fainted a i ~ d  l i d  to lie down 
for ten days and suffercil great pain. T l ~ c  jruy returned a verdict for  
the plaintiff, n s ~ c ~ i i l l g  the cdornptws:itory tlaniagcs a t  $400 and the pluii- 
ti1 e damages a t  $100. J l ldgi l ie~~t  tlicreo11. a l ~ d  the dcfcn laiit app~ale t l .  
r 7 l l i e  two instructions rcqnested hy tlip dt~fendxnt \\-ere suffic~icntly corered 

r 7 hy the cliargcx. I he r c d  q u e s t i o ~ ~  n a s  whether the jurv beliere11 the 
plaintiff or the conductor, a1111 t h y  bc4ie~-ctl tlic formcl-, I t  was thc 
duty of the dcfcndaiit's c o ~ ~ d w t o r  to rciitler her such assistance for  
:ilighting from the car  as was reasor~ahly Iicwssary in  her weak physical 
coiiditio~l. She  was w r y  old ant1 had beell ruptured. 'The conductor 
IYRS notified that  she ~iccded help ; he was p11t on his gtlard, hut says 
lie forgot it. Tlic plaintiff W:IS wtltleii to propcr asslstatice as slie n a ?  
aged and feehlr or illfirm, which, if 11ot apparrilt  to the c~o~duc to r ,  n-as 
in:~dc k1io1r11 to liinl by the so11 of tlic plaintiff, a ~ i d  by 1~ hefore s l i ~  
alighted. X o r u r i f y  1 . .  I l u rhan t  7'1actiotl ('o., 134 S. C., 586: IIoorf. 
011 C'arrirrs, 682 ;  Ilirzshaic. 1 ' .  R. R., 114 S. C., 1052-10.53; R. R. I.. 

I l l i i l r~r .  23 .\ni. St .  l k p . ,  309. This  cm~trorc.r.y noultl n )t Iiarc a r i ~ c n  
if co~~ t l l~c to r s  would all\ ays treat tlitxir pawwgcrs  n it11 pi opcr render- 
ation. C'onrtcy a ~ ~ d  politelless a rc  c l ~ r a p  c.oli~moditics, costing little 
in  the l~rgilrtrit~g but payillg well in t l i ~  ~ t l ,  wliilc ruclcii~w ilevcr pays 
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on the hypothesis of its correctness in v h a t  we ha re  said. There was 
evidence here that  step-boxes were seen on the train and the use of one 
of them would have sai-ed the company a vast deal of trouble and annoy- 
snce, not to speak of the money loss. 

The  ruling of the judge as to punitive damages was correct in erery 
particular. There was evidence tending to show inexcusable conduct 
011 the nart  of the conductor and such treatment of this old and feeble 
woman as justified the imposition of punitive damages, ~vhich  may be 
a l lowd  r h e n  there is an element of fraud, malice, such a degree of 
negligence as indicates reckless indifference to consequences, oppression, 
insult, rudeness, mere caprice, ~rillfulness or some other element of 
aggravation ill the act or omission causing the injury. Holmes  z.. R. R. 
94 S. C., 318-333; Thompson on Carriers of Passengers, 157; 3 Souther- 
land on Damages, 270; A m m o n s  1 ' .  R. R., 140 N. C., 198 (8. c., 138 
N. C., 539 ;  TT'ilson r .  R. R., 142 K. C., 340; Stanford 2 % .  G~.ocery Co., 
143 N. C., 417; S f e w a r f  r 8 .  I;ziml~er C'o., 146 X. C., 47;  HansZey 1.. R. R., 
115 S. C., 607; Lanier I ~ .  Pullrnnn C'o., 180 N. C., 406. The other 
excentions are without substantial merit. 

The objection to eridcilce is general, tvhereas some of i t  a t  least is 
competent. The  esception, therefore, callnot be sustained. The objec- 
tion should, i n  such a case, be specific and designate that  part  of the 
evidence supposed to be incompetent. S. e.  Led ford ,  133 S. C., 714; 
Kennedy  e .  T r u s t  Co., 180 N. C., 225-229; Lanier z.. Pul lman Co., 180 
N. C., 406. 

The  charge of the court submitted tlle case to the jury pointedly and 
fully, and properly refused a nonsuit and the peremptory instruction 
requested by the defendant. The  verdict, as we have said, niay be 
wrong, but we have to accept it as right, unless there was some error 
in law for ~vhich  it should be set aside. and we haye found none which 
justifies a reversal. 

Ko error. 

(Filed 6 April, 1921.) 

The tlefentl;~nt pleadetl ill the Sulwrior ('ourt two counterclain~~, one 
for $10 ant1 tlle other for W4.S. n-11ic11 the verdict sustained, and the judg- 
iuent deducted $35 froin tlle rerover?- of 1)laiiltiff: Hcld .  no error. 
-1Inchi1~e Co. c. Bcrycr,  r r ~ ~ t c ~ .  246. 

APPEAL by defendant from A t l l ~ ~ r ; ,  J., at September Term, 1920, of 
, l ~ ~ a r ~ s c ~ .  

This was a n  action to recover $452.50 alleged to be due as commis- 
sions 011 the sale of threc motor trucks for defendant under a verbal 
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contract. There was conflict i n  the evidence which was fairly submitted 
to the jury. The  defendant pleaded a counterclainl of $45 paid by h im 
for freight on another truck which hc alleged the plaintiff should have 
paid and $10 paid by him for lettering on a truck which he alleges the 
plaintiff liad agreed to have done. The  court submitted two issues: 

1. 1s  the defendant indebted to the plaintiff? I f  so, 1ow much? T o  
TI-hich the jury responded $452.50. 

I". 1 s  the plaintiff indebted to the defendant? I f  so, lorn much? T o  
which the jury responded $55. 

, h d  thereupon the court rendcred judgment in f a ro r  of the plaintiff 
for the difference, $397.50. The  defendant appealed. 

Parker CC L o , ~ g ,  IT'. S. Coulter and A. H .  King for pl 'aintif .  
1'. 2'. Hicks B Eon for de fendal~ t .  

PER CTRIAM. Ypon examiilatjoll of the record and assignments of 
crror it is apparent that the controrersy was almost entirely one of fact, 
xild no serious qucstion of l a v  is  prcsmted. There are  three exceptions 
to tllc evidence xhich  do not require discussion. There are  also excep- 
tions to the failurc to iloi~suit and refusal to charge that there was no 
c,~itlencc as to certain facts, and for submitting the matter to the jury, 
:1nd for refusal to set aside or modify the verdict because against the 
wciglit of the evidence and to the charge, but upon careful consideration 
of the xhole case we see 110 sufficient grourld to disturb the result. 

S o  error. 

W. P. WARE r, SOVTRERS POWER COJlPAST. 

(Filed 1:: April, 1021.) 

dppeal and Error-Issues of FactJudgmel~tTechnica l  Error. 
Held,  only issues of fact were involved on this al~penl. a n d  the judgment 

as t o  amount of plaintiff's damages was not the basis of his al>peal, being 
npl~~rent ly  according to his own agreement, and no error is found. 

,IPPEAL by plaintiff from F i d e y ,  J., a t  Xovember Term, 1920, of 
ROCRIKGIIAI\I. L\ct ioi~ to set aside a deed for a right of way orer plain- 
tiff's lalids and a11 agreenlcnt fixing the cornpensatiori or  amount of 
damages therefor, plaintiff alleging that  his signatures to said instru- 
lneiits were procured by the false and fraudulent representations of 
defendaiit's agent. 

Gpon issues joined, the jury returned the following verdict: 
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"1. Was the execution of the damage agreement referred to in the 
pleadings procured by fraud and misrepresentation as alleged in  the 
complaint ? Answer : 'No.' 

"2. Was the execution of the right of way deed referred to in the 
pleadings procured by fraud and misrepresentation as alleged in the 
complaint ? Answer : T o . '  

"3. What damages, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : ' ..... . ..... , 2, 

Defendant admitted that  under the contracts it mas indebted to the 
plaintiff i n  the sum of $20 and tendered judgment for this amount. His  
Honor gave judgment in  favor of plaintiff for $20, but taxed him v i t h  
the costs. Plaintiff appealed. 

J .  N .  Sharp, J .  R. Joyce and E.  B. Ware for plainf i f .  
Nanly, Hendren & Womble and IT'. S.  O'B. Robinson, Jr., for 

defendant. 

PER C r ~ r a a r .  The controversy between the parties in this action nar- 
rowed itself on the trial to questions of fact, which the jury have 
answered in favor of the defendant. We  have carefully examined the 
record and find no sufficient reason for disturbing the verdict. 

Technically, under the pleadings, plaintiff may not have been entitled 
to judgment for the $20, but this is not the basis of his appeal. Appa- 
rently he has been rewarded according to his own agreement. His  Honor 
below evidently took this view of the matter, and we think the plaintiff 
should be content with the result. 

No  error. 

P. Y. BOOSE r. J. A. SEWSOME aso WIFE. 

(Filed 20 April, 1921.) 

Trespass-Evidence-Verdict-Appeal and Error. 
Where a verdict is rendered upon conflicting evidence and without legal 

error of the court, it is conclusive on appeal. 

APPEAL by plaintiff from Ray,  J., at November Term, 1920, of 
GTILFORD. 

Civil action for trespass which involved the true location of the divid- 
ing line between the premises of plaintiff and defendants who were 
adjoining landowners. The locus in quo is a strip of land about 25 feet 
wide, to which both parties claimed title and possession. 



Cpon issues joii~ed, there was a rcrdict a i d  j l ldgn~mt  in favor of 
defendants. Plaintiff appralrd. 

11. 11'. Cahb ,  Jr . ,  and P r x t w s s  '(1 Jeromr~ j o ~  p la in t i f f .  
S. B. A d a m s  a d  R. ('. I~lrutlrr~icX f o r  rlrj'entlnnfs. 

PER CT-RIATI. Plaintiff's exceptions and assignmelits of error relate 
only to the charge of the court ~ l p o n  general propositions of lnw, and 
a f t w  a careful inr-estigation of tlw rocord we find no sufficient reason 
for disturbing tlle rerdivt and jndgl~ient. 

Plaintiff alleged that lie w ~ s  the owner a i ~ d  in possession of a certain 
tract of land, including tlie l o ( / / \  i n  quo. I t  n a s  not denied that plain- 
tiff and defendants ~ w r c  nblitting property owners, but it was the con- 
tention of dcfe~ld:ii~ts that ulaintitT's deed did not coyer the land in con- 
trolcrsy, a ~ i d  that their  on^^ pos~easion of said premises was rightful 
and lawful. r p o i ~  this disputctl question of fact the ju y ' s  vcrdict was 
adrerse to the plaintiff. 

Thv csce~t io i i s  must be overruled. 
iYo error. 

(Filed 27 April, 1091.) 

Contracts-Principal and Agent-Consideration-Expens(ss--Net Profits. 
Wllere the l)ri~~c'ilx~l breaellec: his contract to compcbnsate his agent 

enil)loyed upon a stated salary and expense\, ant1 :r part of the profits 
derived f ro~n the wle of junk, old rags, etc.. the agent, as such, was to 
purchase, the word "profit" as used contemplates, nothin: else appearing. 
the net profits after deducting the expenses. 

APPEAL by defendants from Ray, J., at  O(8tober Term, 1920, of GUIL- 
FORD. 

This is an  action to recover of the defendant on accoiint of a breach 
of contract for  labor done, services performed, expenses incurred, profits 
canled, and money paid out by the plaintiff for the use of the defendant. 

Complaint mas duly filed, and in the answer there was a general 
denial. Later, with thc consent of tlle court, an  amended complaint 
was filed wherein the plaintiff alleged that  he had made a special con- 
tract with the defendant to buy old junk, rags, rubber, iron castings, 
etc., and that the defendant agreed to pay to the plzintiff for said 
srm+w the sum of thirty-five dollars ($35) per week, all traveling and 
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incidental expenses, and in addition thereto one-half (1,-)  of the profits 
made on said articles bought by the plaintiff for the defendant. 

-111 order of reference was entered, 7vith  direction^ to the referee to 
take a n d  state an account between the parties and make a report to 
the court shoving his findiiigs of fact and conclusions of law. 

The report was filed shon-ing $2,261.30 to be due the plaintiff. of 
which $1,0>8.50 is profits. 

The defendant filed exceptions to the report which were overruled, 
and jlidgnlent reiidered in favor of the plaintiff, from which defendant 
appealed. 

PER C ~ R I A I I .  The  contract as found by the referee is as follows: 
1. That  some time during July,  1918, plaintiff and defendant entered 

into a contract upon the terms of which plaintiff v a s  to buy iron, rags, 
and other jnnk for defendant and defendant was to pay plaintiff thirty- 
five dollars ($35)  per week, all traveling expenses, furnish plaintiff 
with an antomobile, and in addition thereto account with and turn over 
to plaintiff one-half of all profits arising out of th,e junk bought by 
plaintiff. 

I t  also appears from the report that  the defeildant is charged with 
one-half the difference between the cash price paid for the different 
articles bought by the plaintiff and shipped to the defendant and the 
market value, as profits, without making any deduction on account of 
freight and other expenses. 

"Profit" implies without more, the gain resulting from the employ- 
ment of capital, the excess of receipts over expenditures ( 3  Words and 
Ph., second series, 1251), and so understood the expenses must be de- 
ducted before the profits can be ascertained. 

The cause is therefore remanded to the end that there may be a 
further hearing before the referee and a fuller report made. 

Remanded. 
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THE S T E P H E S S  COMPAST r. QUI:CS'S HOJIE  COXSTRU("l'I0S 
COJIPASIJ. 

(Filed 11 JIay .  1921. I 

APPEAL by defendant from I fnrt l iug,  J., a t  l farcl l  Term, 1921, of 
NECRLEKBURG. 

Controversy without action, llenrtl upon au  agreed sta.eiiiciit of facts, 
substantially the same as those ill the case of Thp Stephetic Co. r .  JI?yers 
Park H o m e s  Co., just decided. 

Jlldgment in  f a ro r  of plaintiff. D13fendm1t app~alecl. 

H.  C. Dockery and C. H.  Gorer for plaintiff .  
Clarkson, Tal iaferro CC Clurkson for d r f e n d a n f .  

PER Cvn1a;zr. Thc  pertinent and controlling facts i n  the instalit case 
are substantially the same as those in Stc~phens Co.  r .  X y ~ r s  P a r k  
H o m e s  Co., and for the reasons assigned in  that  opinion, just rendered- 
the two cases being g o ~ e r r ~ e d  by the same principles-it follows that  
liis Honor bclo~v was correct in a ~ w r d i n g  judgment in f a ro r  of the 
plaintiff. 

Affirmed. 

(Filed 11 May. 1921.) 

*IPPEAL by defendaiits from B r y s o n ,  J., at  September Term, 1920, of 
XECRLESBURG. 

This is an  action to recorcxr the value of cwtain furs  v-hich tlic plain- 
tiff s m t  to the defelidants to bc repaired and which il is alleged the 
defendants failed to return. 

Tlierc was a vcrdict and j u d g n w ~ ~ t  for tlw plaintiffs, :t~icl the defend- 
a ~ ~ t s  appealed. 

PER CI'RIAAI. We h a w  carefully e~amil ied  the 'escq,tions relied on 
by tlic dcfcndants and do not find allything that noulc justify a lien7 
trial. 

The  controrersg resolrcd itself into an issue of fact wliicli lias been 
settled by the rerdict of the jury. 

S o  error. 
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J O H S  AT,T,EX. ADI\IISISTR.\TOR. Y. R R O W S  B R O T H E R S  1,UJIBER 
COMPAST.  

(Filed 18 May, 1921.) 

Employer and Employee-Master and Servant-Negligence-Duty of Em- 
ployer-Provision. 

Held, under the facts of this case, the principle al)l~lies which relieves 
the employer from liability when an accident to an employee has not 
resulted from some omission or defect which the employer is required to 
fulfill, in the reasonable and proper diqcharge of his duties, or f rom which 
some appreciable or substantial injury might he espected to occur when 
tested by the standard of reasonable prudence and foresight. 

APPEAL by plaintiff from .-ldums, J . ,  at  January  Special Term, 1921, 
of YAKCEY. 

Civil action to recover damages for an  alleged negligent injury and 
killing of plaintiff's intestate. 

There were facts in evidence tending to show that  the deceased and 
his  younger brother, 011 29 June,  1920, employed by the defendant for 
the purpose, were engaged in stacking lumber on the defendant's mill 
yard.  While working upon a pile of lumber some twelve or thirteen 
feet high plaintiff's intestate evidently fell to the ground and was killed. 
There were no eye-witnesses to the accident, but within fiue or ten 
minutes after the fall his body was found lying on the ground between 
the pile of lumber on which he had been working and the dock. The 
dock was approximately fifteen or sisteen feet high and about two or 
three feet from the pile of lumber. '(One plank that  had been on the 
dock was down there with him, but the other planks were still on the 
dock." Upon examination it n-as discovered that  his neck was broken 
and some foam or froth was about his mouth. Whether the intestate 
fell i n  attempting to climb or step from the pile of lumber onto the 
dock, or by reason of some sudden fit or fainting spell. is a matter of 
conjecture. 

At  the close of plaintiff's evidence there was a judgment as of lion- 
suit.  Plaintiff appealed. 

Charles Hutchins and A. Hul l  J o A n s f o n  for plaintif f .  
S .  J .  Eruin and TT'afson, Hudgins ,  Tl'afson & Fouts  for defendant .  

PER CURIAN. After a careful examination of the record we ha re  dis- 
covered no evidence upon wliich the defendant may be held liable as  
for a negligent breach of duty. 

A perusal of our decisions will show that in order for liability to 
attach, in a case of simple, ordinary, everyday employment arid where 



A \ ~ ~ ~ ~ ~ 4 ~  by defendant from AIItEl~~oi / ,  .I., at March ' ~ P ~ I T I ,  1021, of 
Br-?;c.o~re~. 

Crinlinal indictment charging the tlefr~rtla~it with transporting, re- 
wiving, keeping on lland for salc and st3lling spirituom and intoxicating 
liquors, contrary to the form of the statute in such cases made and pro- 
d c d ,  and agaiust the peace and dignity of rhcl State. The  eride~ice of 
guilt was direct and positive. 

"'Tlic defendant t l cmur rd  to the jnrisdiction of the coi~r t  for that tlie 
Eiglltee~itli A \mc~id~ncn t  to tlie Constitution of the United States re- 
pealed all State laws regarding the manufacture, sale and transportation 
of liquor withill the I'nited States." This is the t l t fe~ida~i t ' s  only 
except ion. 

From a wrdic t  of guilty anii judgment thereon, defe~lclant appealed. 

PER C r ~ r a a r .  The  judgment of the Superior Court must be affirmed 
or1 authority of S. 1 % .  Few, 180 K. C., 744. Al State statute in further- 
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ance of, and not in conflict with, the Federal prohibition l a x  may be 
declared a valid exercise of the police power of the State and is sanc- 
tioned, i n  express terms, by the Eighteenth ;\mendment to the Constitu- 
tion of the Cnited States. 

N o  error. 

STATE v. JACK REED. 

1. Appeal and Error-Objections and Exceptions-Contentions. 
Ohjrction to st:~tenient of the contention of a l)art,v by the trial judge 

to the jury must be taken at the time. or some request for other or more 
sl~ccific instructions. for iln esception to be considered on appeal. 

2. Appeal and Error-Instructions-Expressions of Opinion-Recollection 
of Evidence. 

The statement of the trial judge to the jury, in his instructions. of his 
recollection of the evidence cnnliot alone he held as the esprc~ssion of his 
ul~inion thereon l~rohil~ited by statute. 

, ~ T E . Y L  by defendant from -lIcElroy, J . ,  at  J a n ~ ~ a r y  Term. 1921, of 
BI-SCOMBE. 

The defendant was tried and convicted on a bill of indictment which 
charged the posses~ion of liquor for an  illegal purpose and transporting 
the same, and from the judgment upon such conviction he appealed to 
this Court. The  defendant introduced no evidence. The  State's evi- 
dence tended to show that the defendants went out from Asheville in 
search of liquor and that  somewhere near Bridgewater, in Bnrke County, 
they secured five kegs of corn whiskey, for the same $365: that  
they brought it back in the direction of -Isheville, reaching Oteen, 
about five miles from Asheville, when their car  broke down; that Reed 
came to town, secured another car and a mechanic named George 
Brvant. and went out to where his broken-down car was; that  while 
t h k e  they transferred the liquor from Reed's car to the one which he 
had hired and brought i t  to a point nearer Asherille where i t  was again 
removed and hidden. From information which the officers receired they 
went out to this place and found two kegs, apparently fifteen gallons 
each, which they seized, brought to town, and had present in court a t  
the trial. 

James S. Xanning, Affornejl-General, and Frank Xash, Assistant 
a4fforney-General, for the State. 

J u d g e  J .  D. Xvrphy ,  1V. P. Brozcn, and J .  Scroop Styles for de- 
fendant. 
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PER CI-RIARI. T ~ P  widence of the guilt of the defendant is plenary. 
The  exceptions relate to a statement of the contentions of the State 

and the defendants, and to alleged expression of opinion on the facts. 
I t  is stated in the record that  the contentions of the defendant were 

based on and taken from the argument of his counsel tc the jury, and 
no objection was made or exceptions taken to the contentions given a t  
the time the charge was delivered, neither was tllcre an,; request from 
counsel for other or more specific instructions. 

This disposes of tlie csceptions to tlie statement of the contentions, 
as such objection must be made a t  the time to afford the j ~ d g e  an  oppor- 
tunity to correct any error. Phi fer  2). C o m ~ s . ,  151 N. C , 150. 

We find no expression of opinion 011 the facts in tlic c2liargc. When 
the  judge said, "Reed and Eller, I believe, got out and nen t  up to that  
house," lie was simply gi\ ing his recollection of the ewdence, and he 
stated i t  correctly. 

There is nothing in the record that  will justify disturbing the verdict. 
No error. 

W. P. STEED v. DOVER LU31RER C0MPL4ST E C  AL. 

(Filed 3 June, 1021.) 

Appeal and Error-Reference--Findings-Evidence. 

The finclings of fact b;v the referee. approved by the trial judge, or 
different or additional findings byJhe judge. are not reri~n-able on appeal, 
wllen there i h  sufficient evidence to support them. 

APPEAL by plaintiff from Connor,  J . ,  at  December Term, 1919, of 
WAYKE. 

Civil action to recover damages for an  alleged breach of a logging 
and sawmilling contract. Defendants denied liability and set up, by 
way of further defense, countcrclainls arising out of alleged breaches 
of the same and other contracts by the plaintiff. 

By consent, the case was referred to a rcferee under ihc  statute, to 
lwar the eridence and report his findings of fact and conclusions of law. 

Upon the coming in of the referee's report, exceptions thereto were 
filed by both sides which were heard by the trial judge, ,and jndgnient 
upon tlie report, as amended, was entered for the defendants and against 
tlie plaiiitiff. This  appeal, on behalf of the plaintiff, weks a review 
and r e ~ e r s a l  of the judgment of the Superior Court, errors having been 
aesiglied. 
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A .  A. F .  Seawell and Hoyle d Hoyle for plaintif. 
Xoore Le. Dunn, Langston, Allen d Taylor for defendants. 

PER CTRIAAI. T h e  findings of fact  of a referee, approved by t h e  t r i a l  
judge, a r e  not subject to  review upon appeal,  i f  supported by  a n y  com- 
petent evidence. Dorsey .I*. Xining C'o., 177 N. C., 60;  Hzidsoa v. Xor- 
fon, 162 K. C., 6 ;  Hunter 1 . .  Kelly, 92 N .  C. ,  285. Likewise v h e r e  t h e  
judge of t h e  Superior  Court ,  upon hear ing  and  considering exceptions 
to a referee's report,  makes different o r  additional findings of fact ,  they 
afford n o  ground for  exception on appeal  unless there is  n o  sufficient 
evidence to support  them, or  error  has  been committed i n  receiving o r  
rejecting testimony upon which they a r e  based, o r  unless some other  
question of l aw is raised with respect to said findings. Caldlcell v. 
Robinson, 179 S. C., 518;  l'hompson 7%. Smith, 1.56 N. C., 345. 

A careful examination of t h e  record i n  the  instant  case discloses t h a t  
a fu l l  and  extended hear ing  was h a d  before the  referee, and  t h a t  h i s  
Honor  heard  t h e  exceptions to  t h e  referee's report  evidently with labori- 
ous and  painstaking care. It f u r t h e r  appears  t h a t  his  findings and  
judgment a r e  supported by  the  evidence. Hence, upon  t h e  record. we  
have discovered n o  sufficient cause f o r  disturbing the  result. 

T h e  controversy m s  largely one of fact,  and no mater ial  benefit would 
be derired f r o m  discussing the  exceptions seriatim. W e  find no re- 
~ e r s i b l e  error .  

Affirmed. 

JOHS T. MOODY ET AL. v. 31. H. WIKE. 

(Filed 8 June, 1921.) 

1. Appeal and Error-Instructions-VerdictDirecting-Evidd- 
verse Possession-Title. 

Where the title to the lands is in dispute in an action wherein claim 
and delivery for logs cut therefrom has been brought, and the defendant 
claims under an older paper title, and the plaintiff that  he has been in 
adverse possession under a parol exchange of lands by the original owners 
for upward of thirty-three years under metes and boundaries recognized 
by the defendant, and under a claim of right, and there is evidence to 
support this claim: Held, reversible error for the trial judge to direct 
a verdict in defendant's favor. 

2. Same-Estoppel. 
Where there is evidence tending to show that  plaintiff had acquired 

title to lands by adverse possession that  had been swapped by parol agree- 
ment between the original owners, the plea of estoppel is not required for 
him to avail himself of evidence thereof. 
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 PEAL by plaintiffs from X r E l ~ o y ,  J., a t  May Term, 1 of 
J.\PI<SOS. 

The action is claim and delivery for logs cut from a vertain tract of 
land in  said county, and it was adrnittcd by the parties 1 tigant that the 
titlc dcpeilded on wlletller the plai~itiffs or dcfelldant c ~ ~ n i e d  tlir land 
from n-liich the logs lind l m u  cut. H i s  Honor in effect instrnctrd the 
jury that on the e~-idc~ice,  if believed, tlie title was indcpentlmt ill the 
c l c fc ida~~ t .  T'erdict and jutlgrncnt for tlefe~idaiit, and plaintiffs cscepted 
and appealed. 

PFK C I  K I A V .  Drfentla~lt l l a ~ i ~ i g  tllc ol(lcr paper title to the land 
u1ltlr.r a grant of tlic Stat(,, S o .  99, to our James Xatliis, of date 28 
December, 1924, plaintiff's songlit to cstabliili o~mcrqhip  of the lo( u s  in 
quo  ~inde r  a dtwl from one -111clrcn- J .  I l ron~r .  of datc 26 ,January, 1837, 
11 it11 col i t i~~nour  adrersc posw~sion u ~ i d ~ r  wit1 deed, and the caw 011 

nppcal statcxs tlic positio~i p t ~ r t i ~ i c ~ i t  to plaintiffs' claim as follows: 
'"l'lw plaintiff sued out cllaim ant1 delivery proceedings ill said actiou 

for certain logs allcgctl to IN,  nrongfully t lctai~~etl  by tllc tlcfel~danr arid 
for damages in the sum of $600. Tlir plai~itiff claime,l that  h r  was 
the o n ~ i e r  of tlic laid from wl~icli said timbe~. was taken by the defend- 
ant  wider a tlecd from one I3ron.11, \\ho had acquired the same from the 
defclltlant ty  ~ i r t u c  of a p r o 1  cschaiige or cwap of lanos as shoxm in 
the rviden(~e. Tlw plaintiff contrllded and offered fl\ itlcnce to shox  
that he Iiad bwri in tllc, a t l~c r sc  possession of said lands nider his said 
tlcotl for ~lpn.artis of thirty-thwc years, arid that the tlcfe~idant Iiad 
alnay5 r ~ c o g ~ i i z ~ d  t l i ~  plk~i~ltiff's titlo to said lands, arid 1iac1 often pointed 
out tlica 1)ountlaricl.; of the w i i e  as being the lands of the plaintiffs." 

, 7  111~ rccord & o w  that tl~crci is widc~~csc on tlie part of plaintiff in 
fllll -upl)ort of this stateri~cirt, and th i i  bring true, therc was error in 
the. charge of thc conrt ~ l l t l  t h ( w  must IIP a I I C M  trial of the cause. 

I'lai~ltiffs' positioii, also, th:lt h~ nlay avail liimrclf of cv tlc~ice tc211(li1iq 
t o  c.stabli.11 all t ~ ~ t o p p e l  agai115t cldcnda~lt  l y  reilwll of r c t a i l i i ~ ~ ~  the 
la~ltl r ~ w ~ i ~ t ~ t l  by liirll in tlir. 11urol cxcha~igc nit11 B r o n ~ i  a i d  w i t l i o ~ ~ t  
l in l - i~~g l~lcntl ballic, seems to bc i ~ r  accord \\ltli tlic anth2ritic.s 011 thr. 
< ~ ~ l ) j w t .  ,\'iotrc.tl/ r .  . J a i n ~ s .  126 AT. C., 1 9 0 ;  I r o d y ~  r 3 .  Powel l ,  96 S. ('.. 
(i4; t ' 1 2 t  lr 1 . TiTcrlsh, 94 Scb. .  32. 
64:  F i f t h  1 , .  117rr/sll. 94 Scb. ,  3 2 .  Tlicre mutt be :I 

S c w  trial. 
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J. H. SECHRIST v. BOARD O F  COMMISSIOSERS O F  GVILFORD 
COUSTT. 

(Filed 7 June, 1921.) 

1. Constitutional Law - Amendments - School Districts - Private and 
Local Laws. 

An act automatically creating a scliool district coterminous with tlie 
liues of a certain townshil) in a cou~ity. if the voters should by their ballot 
:~pprove of bonds to be issued mid tases levied for the maintenance. etc.. 
of the sc-11001 district for certain lrurlroses ~l i l~ued ill the act, is illvalid 
under the recent ame~idments to our Constitution (Art. 11. see. 29) .  pro- 
liihiting tlie General Assembly from passiug any local, private, or special 
act or resolutio~i reliiti~ig to the estal)lishing. et c.. or cha~lging the lines of 
school districts. Ftrirtno~t t (;rc/d(~d Rrltool District o. .lIufunl Lonil n~td 
T r l ~ s t  Cu., cc~ttc. 306, cited, al)l)rovetl, autl u1)plied. 

2. Constitutional Law-School District-Bonds--Taxation. 
Where rui nct to create a 1)ul)lic school district is unco~istitutional. 

Art. 11, sec. 29, the provisio~i for I~ouds H I I ~  taxation to carry out the 
pur1)oses of the act are  likewise mid. 

3. Constitutional Law- Validating Statutes- Voidable Statutes- Void 
Statutes. 

The Legislature may validate voidahle prior acts of legislatio~~. I)ut not 
those which a re  :tbsolutely void as  being without co~~stitutional authority 
to enact them. 

,IPPEAL by plaintiff f r o m  Fin ley ,  J., 26 May,  1921, f r o m  GUILFORD. 

Roberson R. Dal ton  for plaintif f .  
J o h n  S. V'ilson for defendant .  

PER C ~ R I A J I .  T h i s  is  a controversy without  action, tried and  decided 
below upon a case agreed, tlie following being t h e  f a c t s :  

Plaint i f f  asked for  a n  injunct ion to restrain defendants f rom issuing 
cer tain bonds and  levying cer tain tases  f o r  graded school purposes. 
T h e  iujunct ion was refused, and  plaintiff appealed. 

T h e  General  ,Issemhly of S o r t h  Carolina, a t  i ts  es t ra  session i n  
1920, passed a n  act entitled ( ' A I ~  act  to establish a high school dis- 
t r ic t  of H i g h  P o i n t  Ton.nship, Guilford County, and  to issue Bouds 
wit11 which to build a ~ ~ d  eqllip a high scliool building, a n d  to provide 
f o r  the payment  of said boiltis and  f o r  the maintenance and  gorernment  
of said school," ratified 20 *Iugust,  1920, coiistitutiiig chapter  9 of the 
P r i v a t e  Laws of 1920, E x t r a  Session. T h e  said act provided tha t  a n  
election should be held i n  H i g h  P o i n t  Township, ill the  county of Guil- 
ford,  oil the  question of i s su i~ ig  bonds of the  H i g h  P o i n t  Tow11shi~) 
Ceiltral H i g h  School Distr ic t  fo r  the  purpose of erecting a school build- 
i l ~ g  aild levying a tax on  all  tnxahle property a i d  polls i n  said township 
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for the purpose of paying the princ4pal and interest of said bonds, and 
levying an  additional t a s  on said property and polls for -he purpose of 
maintaining said school; and further provitled that  if a majority of 
the qualified voters of High Point  Township voted in the affirm a t '  ive 
on said question the territory of High Point  To~v~i sh ip  s11ould constitute 
a celltral high school district, to be kuowr.11 and d~s igna tc?  as the High 
Point  Central High School District, and that the bead of commis- 
sioners of the county of Guilford slionl(1 issue said bonds and l c ~  ;v said 
taxes. The  said act was amentlcd hy an act entitled "An act to amend 
chaptcr 9 of the Pr iva te  Laws of 1920, E s t r a  Session, relating to the 
High  Point  Township Central II igh School I)istrict," ratified 7 March, 
1921, but the amendatory act is not i ~ l r  olvctl in the questions presented 
in this casc. 

*i t  an  election held in IIigll Point  Township on I S  January ,  1921, 
a majority of the qualified voters of said to~vnsliip ~ o t c d  in  favor of the 
issuance of said bonds and the levying of said tases, as provided in said 
cliaptcr 9 of the Pr iva te  L a m  of 1920, Extra  Session. , i t  said election 
the voters roted for  and against the issua~icc of said bonds and the levy- 
ing of said tases (both the tascs for rlw paymcnt of said boncls and the 
tases for the maintrnancc of said school) as a siilgle proposition, tliosc 
T-oting in the affirmatire having voted a ballot upon which were printed 
or writtell the words "For High School Bo~itl.," and those voting in 
the ncgati~-c having voted a ballot r l p o ~ ~  nhich Irere printed or written 
the words ",\gai~ist High School Bollds." 

,It its regular session held ill the -car 1921 the G e n ~ r a l  Aissembly of 
Xorth Carolina enacted an act entitlccl "A\~i  act validatilig elections on 
school bonds and scliool tascs, arid c.stablishing the bound:ir ic~ of school 
districts, and p r o ~ i d i n g  for their inrorporation," ratified .i March, 1921. 
This latter act proridcd for the validation of bonds and taxes for which 
a majority of the votes had bcen cast arid of the elections a t  v-hich such 
majority of votes were cast, notnithstar~ding that  there were irregllari-  
tics therein or no statutory authority therefor, and further p r o d e d  
that  "thc tax and bonds so roted are hereby authorized to he l e ~ i c d  or 
issued, as the case may be, in accordance with the proposit 011 so adopted 
a t  said election, and in accordance with the statute or sul~posed statute, 
whether constitutional or unconstitutional, ulider which said vote, acts, 
and proceedings were had, done and taken, and no furth-r  vote of the 
people shall be necessary to authorize such tax levy or bond issue." 

Thcrc were three questions raised in the case: 
1. I s  the act of 1920 authorizing the issue of bonds and the l e ~ g  of 

taxes for the spccific purposc mentioned in the act valid legislation? 
'3. Could the two propositions, for school and niainten:ince, be voted 

for on one and the same ballot? 
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3. I f  the act is  invalid or the method of voting illegal, could the Leg- 
islature validate the bonds and tax levies as i t  attempted to do?  

W e  think that  a consideration of the first of the propositions will, 
according to our view, dispose of the other two. 

The  Legislature directed that  an election should be held to determine 
whether the bonds should be issued ant1 the taxes levied, as provided, 
and that if a majority voted for the bonds and taxes the school district, 
to be known as "High Point  Central High School District," should 
thereby be automatically created and established, the boundaries of 
11-hich should be coterminous v i t h  those of H igh  Point  Township. This 
17-as, therefore, a new school district x-hose boundaries or "lines" were 
fixed, determined, and established by the act in question. These facts 
bring the case squarely within the principle of Board of Trustees of 
Fairmonf Graded School District c. ,II~itzial Loan and Trust Company, 
onte, 306. I n  that case, dealing with similar and practically the same 
facts, Jztstice Hoke said for the Cour t :  "Among the amendments to the 
Constitution ratified and becoming effective 10 January ,  1917, mas one 
appearing in section 29, Article IT, to the effect 'That the General 
Assembly shall not pass any local, private, or special act or resolution 
(among others) relating to establishing or changing the lines of school 
districts7; and further, that  any local, private, or special act or resolu- 
tion passed in ~ ~ i o l a t i o n  of the provisions of this section shall be void. 
'The General Assembly shall have power to pass general laws regulating 
matters set out in this section.' The  statute in  question here purporting 
to authorize the formation of this district, and under which the pro- 
posed bonds are to be issued, is both special and local and in our opinion 
comes directly under the constitutional prorisions to n-hich we haye 
referred, and this conclusion is not affected because i t  is a graded school. 
This applies merely to the method of conducting the school which is  
hecomi~lg more or less general in all schools supported by taxation, and 
does not withdraw the present district from the force and effect of the 
plain and comprehensive words of the inhibition 'that no local or private 
or special act shall be passed establishing or changing the line of school 
districts.' I t  is contended for the appellee that  a school district har ing  
been held a quasi-public corporation like towns, cities, and other gorern- 
mental agencies, the same is  not withdrawn from control of the Legisla- 
ture. by special enactment or otherwise, under the principle of the recent 
case of K o r n e p y  1 ' .  GoTdsboro, 180 N. C., 441. That  decision, however, 
rcferred only to thaw corporations of governmental character coming 
niider, and only affellted by the amendments to Article VIII ,  sections 
1, 2, 3, -1, and does not and is not intended to affect or control legisla- 
ti011 of this kind, which is in direct 7-iolation of the express provision 
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STATE v. JOHN POWELL. 

(Filed 2 March, 1921.) 

Criminal Lam-Abortion-Pregnancy-Destruction of Unborn Child- 
Drugs-Advice-IntentIndictmentEvidence. 

Indictment and evidence that the defendant advised the prosecutris, 
who was then "pregnant or quick with child." to take a certain drug, 
medicine, or substance with intent to destroy the child is sufficient for a 
conviction under C. S.. 4226, the advice and intent for the stated purpose 
being indictable under our statute. Rev., 3618 and 3619. 

APPEAL by defendant from Devin, J., at September Term, 1920, of 
HARXETT. 

dttorne?y-G~neral Xann inq  and Assistant Sftorney-General S a s h  for 
the State. 

Y o u n q  S. Brsf f o r  defendant .  

JVA~,T<EX. J .  The defendant was conricted a t  September Term, 1920, 
of Harnctt  County Superior Court, Hon. W. -1. Derin,  judge presiding, 
and from the judgment, upon such conr-iction, appealed to this Court. 

The  statute ul>on which the indictment is  based is section 4226 of the 
Consolidated Statntes. So far  as material to this appeal it is as follows: 
"If any person shall nillfully prescribe for any woman, either pregnant 
or quick with child, or adrise or procure any such woman to take any 
medicine. drug or substance rha tever ,  v i t h  intent thereby to destroy 
such child. unless the same shall ha re  been necessary to preserve the 
life of s11c11 mother, he shall be guilty of a felony," etc. 

There was er-idence that the defendant advised the prosecutrix to 
take a certain drug, medicine, or substance with intent to destroy the 
child. The  essential fact charged. and which was required to be proven 
in the case, is that the defendant advised the woman to take the drug 
or other s n l ~ s t a ~ ~ e e  with intent thereby to destroy the child. S. v. Crews, 
128 S. C., 3 1 .  This is not an attempt to commit another crime, in 
which case the overt act must be sho~vn, but the act charged is the 
offense itself, which is denounced by the statute. I t  is the intent with 
r h i c h  the drug is administered, and the purpose to destroy the child, 
that is made indictable under our statute, Rev., 3615, 3619; and i t  is  
not necessary for the State to s h o ~  that administering the drug named 
wo11ld  ha^-e had the desired effect. 8. 2'. Sha f t ,  166 S. C., 407. 

I t  is not necessary to charge or prove that the defendant procured the 
drug himsulf or that the woman actually used it. A11 that is necessary 
is to prove that lie prescribed or  advised its use with the illegal intent. 
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S.  v. Brady,  177 N. C., 587. Upon these authorities the  defendant seems 
to have been properly convicted. 

T h e  j u r y  might  very properly h a r e  acquitted t h e  defendant, upon  
t h e  evidence, as  t h e  State's case was  wrak,  but  we  -,annot say t h a t  
there was actual ly no evidence. T h e  verdict has  very litt le evidence 
of a substantial character  to  rest npon. but we cannot correct o r  reverse 
it, o r  moderate  the  punishment. 

KO error .  

STATE v. C. E. ROBINSOS. 

(Filed 9 March, 1021.) 

1. EvidencsBloodhounds-Criminal Law. 
In a criminal action, evidence that bloodliouncls, tliat hild been trained 

and were accustomed to pursue the human track ant1 found by clspcricnce 
to be reliable therein, had been placcd upon the tlefent1;rnt's tracks. and 
followed them under such circumstances as  to afford sul~st;ultial assurance. 
or permit a reasonable inference of the defcbndant's identification, is snfi-  
cient to be submitted to the jury with other evidence teli~ling to show the 
guilt of the defendant of the offense charged. 

Where there is evideilc'e that the defendant. charge11 with a secret 
assault with a gun, had been pursued by bloodhour~clc, followed h) a 
crowd, to his home, with further evidence that he had :I grudge against 
the one assilulted, the condition of defendant's gun indicating that  i t  is 
the one that had been used ; that he left the crowd and tk e dogs that  the) 
had followed in his yard where the clogs had identifivl him, without 
comment or protest. having firct tried to account for the actions of the 
dogs, with the other eridence in this c n v :  Held .  cufficient, upon a motion 
as  of nonsuit, to take the case to the jury. 

3. Evidenc+NonsuitAppeal and Error. 
Where, in an action for a secret a?s:lult, the State's erir cnc'e is cufficient 

to take the case to the jury, upon a motion as of nonruit the defendant's 
contradictory evidence will not be coiiiidered. 

4. Appeal and Error-Instructions--Erroneous in Part. 
A11 ambiguous or incorrect portion of the charge to the jury mill not he 

held for rerercible error on appeal, n-hen the chilrw, conitrucd a? a 
~ l l o l e .  and in its cori~iected parts, correctly ctnteb the law controlliliq 
the case. 

IPTDICTAIEST f o r  secret assault. Alppeal  by defendant f rom Bond, J., 
a t  October Term,  1920, of PAJILICO. Defendant  n-as c o n ~ i c t e d  of a n  
assault wi th  a deadly weapon. Judgmcnt  on rerdir t .  and .clcfendant 
excepted and  appealed. 
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Attorney-General .Manning and Assisiant Attorney-General S a s h  for 
the State. 

C.  L. Aberaathy, H.  A. Tolston, Jesse Davis, George Willis, F .  C .  
Brinson, 2. V .  Rawls, Wczrd & Ward for the defendant. 

H o r q  J. I t  is chiefly urged for error by appellant that the court 
refused to enter judgment of nonsuit, but on the record the objection 
cannot be sustained. Accepting the testimony tending to establish de- 
fendant's guilt as true, the established rule on motions of thiq character, 
it  appears that  on the evening of 14 November, 1918, at 7 3 0  p. m., the 
prosecutor, L. T. Daniels, was sitting at a table in a front room of his 
house when he was shot through the window by sonic person then un- 
known and unobserved, standing in front of the house, the charge being 
Nos. 6 and 8 birdshot, nineteen of the shot taking eflect in his head; that 
next morning, about 6 :30 a. m., two English bloodliou~itls were brought 
to the place by the owner, W. A. Harmon, and put on the apparent track 
of the person who did the shooting, and follon.ec1 the trail down the 
intervening roads to defendant's housr, one of the dogs whining up a t  the 
cart  where defendant was then sitting just about to leare on some busi- 
ness, one witness saying that  one of the dogs reared up on the cart and 
another that they followed same to the gate as defendant drove off, and 
being then stopped, and after defendant left the house the dogs went 
through the yard and up to a hog pen where it was shown defendant 
had been that  morning; that  defendant made no protest or comment on 
the presence of the crowd who had come to his house or to the action of 
the dogs, but after taking $1.50 paid him by oiie of the c ro~ id ,  he drove 
off without further remark. I t  was shown that  as the dogs pursued 
the trai l  they once or twice left the trai l  to go into a nearby yard, but 
always returned to it till they carried i t  to the yard of defendant as 
stated. There was evidence to the effect that the dogs were English 
bloodhounds who Twre trained and accustomed to follo~v the human 
track arid had been found reliable in  their work. That  out in the yard 
or near it,  and not f a r  from the window at  a point or in the direction 
where oiie must have stood to shoot into the house, the grass appeared to 
be trodden do~v11, and near it ve re  some gun shells, and just over the 
fence and in a line towards the 7vindow n.as a wad from a gun discharge. 
There Tvas also evidence of the State tending to show that  the year 
before defendant had paid plairitiff $500 to be relieved from a land trade 
in which they had entered, and vhen  prosecutor after~vards sold the 
land for same price to others, defendant had made demand for a return 
of the $500, or part  of it, and from time to time had persisted in  this 
demand on plaintiff. I t  was shown further that  the gun of defendant, 
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when examined on the morning the dogs vient to the honse, showed that  
one barrel had bccn recently fired, and that  on S a t n r d a  before the 
shooting defendant had endrarorcd to procnre the gun of a neighbor, but 
failed. It appeared, also, that  t h r  owner of the dogs, ~ i h o  had charge 
of them on the occasion, was not awwc  that defendant Tras in  any way 
suspected, or of the existence of any grudge between t h e m  Defendant, 
on the witness stand, testified and claimed that the effort to procure the 
gml of a neighbor was bwause hc d e s i r d  a gun of smaller barrel to hnnt 
birds with;  also that he had bccn hnnting hirds the Satnrday before and 
had left two dead birds in his bag which hnrl spoiled, cansing a11 odor 
when he threw them out, the State contending that  this was an effort to 
weaken the impression caused hp the action of the dogs i I hi.. yard, and 
was a circunlstance in support of its claim of guilt. 

I n  S. ?;. XcIz*er, 176 S. C., 718, it TWS stated as the correct summary 
of our decisions on the admission in eridcnce of the action of blood- 
hounds, that  their action constitutrs and is properly rewivablc in &- 
dence when it is shown that  they ha re  been accustomed and trained to 
pnrsue the human track, h a w  been found by experience ~ d i a b l e  in snch 
cases, and f u r t h c ~  that  in thc particular instance they n ere put on the 
trail of the gnilty party and ha re  pursued and follox-ed i t  ~ m d e r  such 
circnmstanres and i n  such a ~ ~ a y  as to afford substanti:l assurance or 
permit a reasonable inference of idcutification, citing ainollg other 
authorities, S. c. TlT iqg ins ,  I71  S. C., 1914; 1'. X o r n w t ~ .  (33 S. C., 591; 
&Y. 1 , .  F ~ . c c ? u a n .  1-26 I\'. C., 613;  LS. 1, .  X o o r c .  129 AS. C., SO] ; S. 1 . .  Diekin- 
son,  77 Ohio St., 34;  and so stated, the po4tion has hccil fully approred 
in the later case of S. 1 . .  1-ccrrrrwitl 176 N. C.,  Sl3. 

I11 thc preseilt instance these dogs and their action ill the premises 
seem to meet ererp rcqnircnlellt ciubotlietl and appro~e t l  i n  t h e v  and 
other cases on the subject, and supported as it is by the esiptcnce of a 
grndgc be t~<ce i~  the parties, the condition of dcfendant'i gull the morning 
after the shooting, and his nnnsual condnci in l c a ~ i l l g  his 11or1le the 
~norn inp  after v i t h  the dogs and crow1 there in  his yard,  n ithont com- 
mcikt or protmt. and his  t+deilt rffort to acconnt for thr~  action of the 
clogs in n-llining up a t  him in his n-agon afr'ords suffirimt eridellcae of 
guilt a ~ ~ d  f d l y  upholds the action of the conrt ill sul)mitti~lg the issue 
to the jury.  True, tlefcntlant, a vitncs.; in his on11 bt l~al f ,  dcnie, abso- 
llitclg that  he shot the proserntor. and both he nnd his n if( ,  testify that  
he  nns  at home on the occasion, some distanre away, and tllcre is  some 
cvidcnce u l i ,  a  in wppor t  of thcir s t a t e m c ~ ~ t  and claim, h t  this testimony 
corning from tlcfciltlant may not hc co~~sitlercd. a i d  1i:r- no I)c,:ir~l~e on 
the legal proposition inr-olvctl in defnltlm~t's motioll to ~ ~ o n i i i i t ,  and 
\I-hirh. :Is statcd, mnst be drcided nu tlie State'q t r i t i n l o ~ ~ y ,  and on the 
supposition that same is true. 
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Defendant excepts further to a portion of the charge in which his 
Honor said to the jury:  "If the State, by the greater weight or pre- 
ponderance of the evidence, has shown to you the guilt of the drfcndant, 
you should find him guilty beyond a reasonable doubt." I n  refrrcliccx to 
the trial of causes before the jury, this Court has repeatedly given 
approral  to the position that  "the charge of a tr ial  judge must br con- 
sidered as a whole in  the same connected way in which it was gircn, and 
upon the presumption that  the jury did not overlook any  portion of it. 
I f  when so construed it presents the law fairly and correctly, it  will 
afford no ground for rerersing the judgment, though some of the espres- 
sions,  hen standing alone, might be regarded as erroneous." S. 2%. 

Exum, 135 N. C., 599-602. While this excerpt, if it  stood alone. might 
be objectionable, i t  does not stand alone. Immediately before and as a 
par t  of the same clause, the court had instructed the jury in definite 
terms that  "The burden is on the State to show beyond a reasonable 
doubt the guilt of the defendant." -2nd in  t n - e l ~ e  or fourteen other parts  
of the charge the court, i n  direct terms or by express recognition, in- 
structed the jury that  "in order to a conriction the guilt of defendant 
must be established beyond a reasonable doubt." The escerpt objected 
to is i n  itself ambiguous, and if not a mistake of the stenographer is so 
clearly an  inadrertence on the part  of his Honor that the jury could not 
possibly h a r e  been misled as  to the degree of proof required, and apply- 
ing the ~vholesome principle to which lye ha re  adverted, and cons id~r ing  
the charge as a whole, v e  are well assured that the gnilt of defelidant 
has been established under correct principles of lav-, and on authority 
the exception should be disallowed. S. T. Baldu~in, 1'78 S. C., 603. 

The remaining exceptions are without merit, and on careful considcra- 
tion of the entire record, v e  are of opinion that the trial is free from 
reversible error, and the judgment of the court shonld be affirmed. 

S o  error. 

STATE v. HARRY CALDWEIJ,. ALIAS HARRY CHAPLAX. Ar,r.\s HICSRY 
WILLIAMS, JESSE FOSTER. FRASIi WILLIAJIS. GEORGE I'I.:;\ItS,iI,T,, 
J I M  HILL. 

(Filed 9 March. 1021.) 

1. Sew Trials-Homicide-Criminal Law-Mob Violence--Appeal and 
Error. 

The principle that a nen- trial will he grnntecl in n criniin;ll action 
n-here the conduct of a lawless mob. hoqtile to the prisoner. 1i:ltl tlirect 
bearins on the immediate conduct of the trial, nncl mfis of ;L kind or 
character intended and n-ell calculated to dictract the jury from ilitelli- 
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gent. r;t1111. and impartin1 c20nsicleration of the issues i~~volvet l .  1i:is no 
npplic:~tioli wlitw, a s  under the fa& of this case. i t  ib ~uat lc  to npl)ear 
t h a t  tht. c3:~usc W:IS in~p:trti:rlly I ~ e a r d  : ~ n d  dete~minet l  in :I s w ~ i l i ~ ~ c  and 
well-ortle~wl ni:tl1ner. elltirely ~ ~ n n f f r c t e d  117 the  futile : ~ t * t i o ~ ~  of the 1:tmlrss 
element cwt1c:lvorilin to I)realc into tlie jail and lynch the scvrr:tl tlefcnd- 
an t s  untler intl icti i~t~nt for mnrder in the  first dccrec. : I I I ~  g i v i n ~ :  every 
assurnncc t l ~ t  the ~ i q l l t s  of the clefr~ldnl~ts.  ant1 c . :~cl~ of t l l r ~ ~ ~ .  \vtXrcs given 
full consideration. 

2. Trials-Criminal Lam-Severance-Court's Discretion. 

I n  criminal cases, a s  in this one. :I tr ial  of several il~?fclitl:tnts for the 
same homiciclc. i t  i s  within the somid discwtion of tllc tr ial  jndge to 
permit or  refuse defenclants' motion for ;I severance, n.1~1 i t  will not be 
reviewed in  the  absence of patent and gross nlnwe. 

3. T~ials-Evidence-111fa11ts-Co11rt's Discretion-Appeal and Error. 

Objection to the  admission in evicie~ice of the 11-ye:ir-old wil  of the  
deceased, on account of hi< ~ o u l l l  ant1 inc:~parity.  e t c .  upon the trial  of 

. homicide, is  to the  qound legal clicc~rtioll of the  t r ia l  ju lqe, nhicll  i. not 
reviewable on appeal in the  absence of patcrlt or  crow almce. 

4. Appeal and Error-Objections and Exceptions-Unanswered Questions. 
Exceptions to the rejection from the cvitlence of nuansn ered qneqtionz 

will not be c o n ~ i d e r r d  on appeal when the  nn\merc the113to nre not made 
to appear. 

5. Jury-Evidence--Jury Room-Documents, Etc.-Triallj. 

The  jury must determine the  c a u w  Iwforc. tlicru 011 the  evidence nu i t  i s  
henrrl by them or  a s  presented in  open court, unle\s hy ccmwlt and in cer- 
tain reqtricted instances allon-ed by statnte,  :~ncl, :I< a m t t t e r  of r i r l ~ t  of a 
gartj- ,  the jury is  not allowed to tahc n i t h  thcm clocu~nent ;~r j  or other 
writ ten evidence for  their  private in<pcction. 
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the store, these five defendants in the car drove past the house into the 
back yard, and came up on the back porch; that  defendant Foster came 
into the room where Jones mid the family, etc., r e r e  and told deceased 
that  some one out there wished to see him. and Foster then shook hands 
with the colored boy and engaged him in conversation; that  Joiics v-ent 
out and down the halln-ay towards the hack door, there bcing at the time 
a lighted lamp in  the hall, and ~ r h c n  he had got tm near tlic hack tloor 
and about opposite or j~ i s t  beyoid the dining-room tloor, some one of the 
party,  shown to be defendant Caldvell, called to liini, "Tlirox up your 
hands," and almost imnlcdiatcly fired the pistol, inflicting a mortal 
xound from which he died in about thirty n~inutes  after he was shot. 
Mrs. Jones, wife of the deceased, said that all she heard n.as " T h r o ~ r  up  
your han$s." The colored boy testified the call was, "Throw up your 
hands or I will kill yon !" When the shot fired, Jesse Foster went out 
and towards the back door, where the party had entered, and they all 
ran  off. The  colored boy, tlie lielper,  vent out that way in the endeavor 
to see who they were, and the cripple had also fled from the room, prob- 
ably going out the front door, the theory of the State being that the 
flight of defendants was caused by the unespccted appearance of tlie 
additional members of the liousel~old. Only three of the Jones children 
mere present, the eldest of the three, being eight, their oldest child, aged 
eleven, spending the night with his grandparents. 

The  course and effect of the bullet tended to confirm the State's cridence 
that the person who did the shooting was standing in  the hall a t  the time 
and not very f a r  i n  the back dooc. 

The  defendants were not esanlined as xvitnesses in  the trial, but with- 
out objection their statemelits taken a t  coroner's inquest were put i n  
evidence and read to the jury, tliese statements tending to show that 
defendants had gone to the house for the purpose of getting u-liislrcy, and 
were in the dining-room, TI-here Jones had brought the wlliskcy, and 
while they were in there the defendant Caldn-ell, who claimed to be a 
detective, dren- his pistol, saying, "You are all under arrest." That  all 
of them threw u p  their liands escept Jones, and lie nlnkiug some move 
towards his pocket as if for a weapon, Calclwell fired and k i l h l  liini. 
S o  authority or justification for this claim of being an official on the 
part  of Caldmll  n n s  s l i o n ~  in evidence. 

Cnder a clear and con~prehensire charge from the court preseilting 
every phase of the case, and permissible defenses arising on the tcsti- 
mony, the jury rendered n verdict of guilty of niurder in the first degree 
against defendants Caldn.el1 and Foster, a ~ i d  of mlwtlcr in the second 
degree against the other three defendants. Judgment in accordance 
with the verdict, and defendants escepted and appealed. 



TToli~., ,J. I t  i~ cliicdy ohjectd to  the  ~ a l i t l i t y  of tliic conriction t h a t  
by reason of t h c  action of a lanles ,  iiioh, a11tl i ts  hoqtile tlemonqtrxtions 
tonart ls  them, the  defnitlnlits x e r e  dcprired of tha t  f a i r  and  impar t ia l  
t r ia l  g n u a n t e e d  thclii hy tlic ('onititntioii and  l a x  s of t h e  State .  hut  on 
the  rccortl tlic c\ccption inllst he ovr~rnlccl .  -1s this  LS  t l i ~  pr incipal  
ohjcctioil i ~ ~ s i q t c d  oil f o r  the t l e fendant~ ,  and tlie occur rmce  and  attend- 
a n t  c i rcu l i i s ta~~ces  a t  the t ime .mid a f te r  nronsccl ~ c r )  great  interest and  
estcndcd c o m m c ~ ~ t .  n i, co~iritlcr i t  11ot amiss  to i~rcorpora tc  the  findiiigs 
of the t r i a l  j u d g ~  coiicerni~ig tlicm, nliicli  h a r e  hcen ~ l u l p  stated and 
made  a p a r t  of tlic record, i n  tcrrns as  follon s : 

"The  court  d c c ~ i i i ~ i g  i t  proper  t h a t  a more estcmdcd record t h a n  is  
shon 11 11pon tlie ~ n i ~ i u t c s  of tllc court khould he made  of t h e  happenings 
ill rclatioii to  the  t r ia l  of tlic c a s t  of H a r q  Caltlnc~ll niid ot1ic.r~ a t  t h e  
S o r c m h e r  tcrlil of T n y ~ i r  Superior Court ,  tltlqires to fili, tlic fol lo~r  i n g  
statement : 

" I I a r r -  Caldn-ell n ~ i d  f o u r  other l ~ r i s o ~ ~ c r s  n c r c  under i~d ic t rnc i i t  f o r  
inllrtlcr ill tlic nholc c ~ ~ t i t l e t l  case a t  w i d  coiu.t, : l~itl  n c ~ ?  being licld f o r  
snfolrt~cy~i~lg in  tlic State's P r i w i ~  a t  Italcigli. T l i ~  .llc~.iff n a s  ordered 
to 1,riiig ~ I ~ C S C  priioiicr': to Goldshoro on tli( ('rt '~iillg of 1 Dccenll~er  f o r  
t r i :~ l ,  nliich hat1 lwcn ~ e t  fo r  tlir  follo\ving i ~ i o r ~ r i n g .  1 1 1  atternptiiig to  
ca r ry  oilt this  ortlcr, and hefore h e  conltl get tlicm to Goldsboro, t h e  
sheriff nnq  p r c r c ~ ~ t c ~ i l  hy :I l a rge  nioh, n h o  s o l ~ g l ~ t  to lynch tlie prisonem, 
and it \ \ a s  01117 by t11c conrapcx alitl s k ~ l l  of rlicx slii'rlff a ~ l d  liiq assi i tants  
tha t  lie succccdctl ill c~lut l i~lg tlie n1ob n11t1 r r t ~ ~ r l i i n g  111, p r i so l~crs  t o  
Raleigh. 

( 'Thr  iiiattcr lial i i ~ g  hwii h r o ~ ~ g h t  to tlic i~ t tc~ l t io i l  of t h e  jutlge, a f tc r  
conwltillp n it11 Solicitor T. D. S d c r  :~ntl n i t m h c r ~  of t 2 1 ~  har  and repre- 
s e n t a t i ~ c  c i t i~mlh  of t l i ~  e o u ~ i t y ,  ailtl hcing ;~i.nrctl that  the  citizens of 
Goldsboro nntl TI7:~ylic Count? n o ~ i l t l  c i ~ c  tlic court ant1 t h e  officlalq al l  
tlie nit1 i n  t l ~ c i r  pon c.r to prcqerl e ord(1r. and n oultl he n illiiig to  rcncler 
p c n o n d  s e n  ice. to thiq cntl if callml I I ~ ~ I I .  t l i ~ )  court ortlcrcd tlie 1)riiollers 
to lw a t  o ~ i c c  I)ronglit to Goltls1)oro for  t r ia l  F i f t y  t ~ i t i x n s  ncrt ,  there- 
f o r ~  c~nllctl npo11 :riid snorl i  ill n i  s p c ~ ~ ~ a l  offictrs of t i e  court.  Thi.  
11 irnbcr i ~ r c l ~ ~ t l c t l  cl cr? rnc~mbr~r of tlit. Golilsboro bar ,  cxccpt thoye c q -  
g q i d  ill tlic t r i a l  of tlirx rase, :111(1 illally of ilie niost pro~iiiilellt  lmsiness 
a110 profcqsioii:~l nicii of the  c i t ~  . 
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"These special officers and the sheriff brought the prisoners into court 
2 December, and the trial proceeded orderly in  the prescribed form and 
continned until the usual time for adjournment for the evening was 
reached, ~vhen  recess was taken until 9 :30 a. m., 3 December. 

"During the erening recess of the court, the officers being adrised that  
an effort might be made during the night to take the prisoners from 
them and lynch them, decided they could be better protected in case of 
attack in the jury retiring rooms on the third floor of the courthouse 
than in  jail. The  jury had been, upon adjournment, sent to rooms u p  
town two blocks away. Those special officers then repaired with their 
prisoners to the third floor of the courthouse, and being fully armed, so 
disposed themselres as to effectively corer the only approach to their 
position. Cnder the leadership of George C. Freeman (lately Lt. Col., 
30th Dir . ,  A. E. F . )  the special officers were divided into squads and 
assigned to various duties within and without the courthouse. 

"A large crowd surrounded the court square, and much escitenient 
prerailed. This crowd was composed of some lawless elements, but also 
of many good citizens there from curiosity, and some to help discourage 
an attack. A\bout 9 : l j  p. nl., a roughly organized mob of screral hnn- 
tlred men, armed and masked, dcclnring their purpose to lynch the 
prisoners, made an  attack upon the wcst front of the courthouse, accom- 
panied by a number of pistol and gun shots directed a t  the building and 
occupants. The glass in the windows and doors was broken, and the 
woodv-ork about the doors on that  side injnrctl. The  lock of the door 
was unbroken, howerer, and those of the special force on that  floor refus- 
ing to open, the firing from the outside continued until one w11o appeared 
to be the leader of the mob was sererely wounded by a pistol shot and 
fell. -1fter this person was carrird away, the remainder of the mob 
retired. There were no casualties anlong the defenders, and no member 
of the niob set foot within the courthouse. Thereafter no determined 
attack was made upon the building, but a large crowd, some angry and 
tlircatening, continued to surround the square, and there were occasional 
firings of pistols during the night. 

"The jntlgc, hearing of t h r  attack on the courthonse and its result, and 
being advised of rumors of other mobs forming and of threats that dyna- 
mite might bc ~ised,  deemed it wise to call upon tllc Gorernor for mili- 
tary assiqtancc to relieve the defenders of the prisoner% and in order to 
be preI~ared for possible emergencies. The  Governor thereupon ordered 
out a ~ o m p a n y  of riflemen from Burlington and a machine gun company 
from Durham, under command of Captain Tomler. These, hoverer, did 
not arrive until about 7 a. m., 3 December. At this time the disorder 
hat1 entirely ceased, but the military companies were nseful in reliering 



the special officers in chargc of the prico~icrs a11d in a.sistiilg the cl~criff 
i n  policing the courthousc~ grounds. 

"At 9 :30 a. m., 3 Dcccnlber. the jnr? ~vak brollgllt hack to tlic c o ~ ~ r t -  
Ilousc~, the prisoi~ers brol~gllt ill, a i d  in tlw prc.he1lc.c of :x largc,, orclerly 
cro~i-(1, including many ladies, t h ~  trial proceeded rtyu arly to it* (YIII- 
elusion. T l l ~  caw n-as fully argntd by co~~n.;cl  for tlica Statc a11c1 for the 
prisoners, antl the jury, aftcr tlelilxwting for more t11:ll t l ~ r ( ~ '  1lo11r~. :lt 
9 :30 p. m., rcndcred the ~ e r d i c t  TI-1lic.h apl~ears  on rwortl, t n o  of the 
prisoners being conr icted of murtlcr ill the first c1rgrc.c :11ld. three of 
murder in the second degree. The, prisoners 11-ere zcutcwct~l ant1 taken 
a t  once to the State's Prison by the sliwiff, accomp:niitd by tlw military 
companies. The  bel ia~  ior of tllc officers and of thr~  rnilltary roiilpanies 
was exemplary, and their prczencac. r w s s n r i ~ ~ g  to the pcol)le. 

"In conclusion, I desire to snbnrit these obserratioils : 
(‘Undeniably the action of the mob collrtitutcd an  attack upon organ- 

ized society in  the ad mini st ratio^^ of public ju\ticc, niitl n a s  elltirely 
without justification or exuse ,  a i d  vxs :m attcnipt to I ioleutly interfere 
with the lawful procedure of the court, hut its ou tco l~~c  sllo~wtl 111lmis- 
takably that  the forces for lan aiid o r d ~ r  in Wayne C'o1111ty are stronger 
than the opposing elements, and. that the courts 11ax c the powcr to protect 
themselves by calling to their aitl tlic i i l f lue~~ce and active s ~ p p o r t  of 
good citizens. -4 fornard  stcp liar 1)(~11 nlatlr I)y the citizens of TI7ayne 
County in  controlling the mob qpirit nllicll co~~qtitntc.; one of tlic hin- 
drances to tlic derelopmcnt of our State. 

"The tr ial  of those prisoilcrs wonld I m c r  1iax cJ lweil attempted had not 
the judge felt that  hv could n it11 co~lfidencc rely upon the willingness 
and the ability of the citizcns of Goldsboro and Wayne C o ~ ~ n t y  to lire- 
vent a violation of the integrity of a co~wt,  a11d the trial, once b ~ g u n ,  i t  
n-ai tl(~tcrini1icc1, ni t l i  this aitl, to carry it to a l an fu l  and orderly coil- 
clusion in spite of the cfforts of the ignorn~lt  a~i t l  the la\,less to the con- 
trary. Tlic c ~ c n t  s h o w  this confidence n as not misplatccl. - \ r d  nliile 
I regret t11c illjury m~t l  d:mlage to th r  courtllollrc huiltlii~g, ant1 the 
n o ~ ~ n t l i ~ ~ g  of a riti/cn, I belie\ e the outcome one of distinct I alne to the 
county antl to the State ill its cleinonstr:~tio~~ of tlic poner of the forccs 
ill f a lo r  of la\\ a ~ l d  order wlleil properly called into :wtion. For  this 
172s a case of Wnpiw County citizeiis, u~iaitled by outside force, and 
promptc~l o~r ly  by :L ,icnso of public duty, stallding manfully against, and 
a t  tlic i inmi~lc~nt risk of tlwir lircls, huhi l~~ing attacsks dc.li7-ered by unruly 
elements of TTr2y11c ( 'mlity ci t i~enship,  and  doing .o urltlcr circumstm~ces 
calling forth couragv, endurance, aiicl determination. The unselfish 
public servire rcntleretl hy those who served as special 3fficers deserves 
praise, and is to each one au  hol~orable distinction. They do not ask 
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for compensation, but they have an abundant recompense in the a p p r o ~ d  
of their own consciences and in the gratitude of erery lawabiding citi- 
zen. The  court desires to give public and permanent expression to his 
personal thanks to each one of them. 

"I desire to call attention to the names of those who held the third 
floor of the courthouse during the whole night, and kept the prisoners 
for the conrt :  George I<. Freeman, J I .  H. Alllen, N. T. Dickinson, 
Lelvis and Roy Giddens, Jo lm R.  Edwards, Kirby Boyette. Doc Dewey, 
Lavrence Bradsher, Harvey Holmes, Edn-art1 R. Jfichans, Hugh Dortch, 
Charles A. Thompson, J ake  P. Shrago, Gcoygc C. Itoyall, J r .  

"These men chose their position well a11d streilgtlwml it skillfully. 
Heavily armed and supplied, they a:mitcd attack with calmness. They 
were determined to maintain their defense at all hazards, in the perforin- 
ance of a public duty as to which they had no personal interest. They 
v-ere unconquerable and unafraid. Snch spirit should be a source of 
pride to the citizens of Wayne, and to ewry  North Carolinian. With 
such spirit as this, our country is safe from attack either from foes with- 
out or lawlessness within. 

'(The followilig are the names of the sheriff and his assistants who 
aided the conrt in these events: TT'illiam S. Grant,  sheriff; dcpnties, 
P a d  Best, J. C. Rhodes, Walter Grant,  Lcstcr IInilt, Thad Ifo~rcll ,  and 
J. H. Hen-ell. The  conrt desires to commend the high courage and 
faithfulness of Sheriff Grant, and of these nssistmits, n.110 were not ollly 
courageous but wholly devoted to obedience to the orders of the court, 
and to the suppression of lawlessness. 

"The court desires to call attention to and commend the action of 
nlally influential citizens, including Jltdge TV, R. Allen. Judge 0. H. 
Allen, hfessrs. George Royall, I<. 11. Edn-ards, J. D. L a ~ ~ g s t o l ~ ,  and 
others, who were active in counselling and advising against violence. 

"To these forces is due the victory. The? have contributed notably to 
strengthening the confidence of the people in the power of the courts, 
and to the discouraging of mob violence and lynch law in North 
Carolina. TV. A. DEVIS, Judge." 

From this statement it f d l y  and satisfactorily appears that  while the 
mob, a t  the commencement and just before the trial, showed a determina- 
tion to ISnch the defendants, yet by the instant and courageous action 
of the officials and lax--abiding citizens of the community this mob mas 
snppressed, and the inflnence and effect of its conduct entirely removed 
and effaced, and the trial proceeded with that  calmness and deliberation 
so essential to the administration of wll-ordered justice. A h d  in addi- 
tion to the commendation deservedly expressed by the presiding judge 
in reference to the conduct of the good citizens of Goldsboro and Wayne 



526 I X  TIIE S C P R E X E  COT'RT. 1 lsl 

County, we  consider it  propcr  t h a t  n.c eaprcbss like commentlation of t h e  
upr igh t  and  able judge n l io  d c i n e a ~ ~ c t l  h i m v l f  tliroughout with a firm- 
ness, wisdom, and  irnpartialirg ill c , ~  cry  \\ a y  ~ r o r t l i y  of t l ,c  best t radi t ions 
of his  grcat  office. 

111 the  antlloritics cited arid cliirfly r e l i d  11po11 by the  ~lefendants ,  S. v. 
IT'z/cor, 1 3 1  N. C., 707;  S. 2 % .  Tl'ci i lo~i ,  S. c. , h ~ t o t a t c d  Cases, 1913 E, 
p. 801 ; Pcople  v. F l e m i n g ,  , h n o t a t c d  Cnscs, 1915 73, p. 381, the  c o n d ~ ~ c t  
objected to rlccessarily h a d  direct I)c>an.i~~g on the  i~mnct l i a tc  condnct of 
the  t r ia l .  a n d  n a s  of a kind a n d  c.11aractcr intentled and r c l l  calculated 
t o  d i i t rac t  the  j u r y  f r o m  a n  intelligent. calm, a ~ i t l  imp:trtial considera- 
tion of thc  i s s ~ ~ c s   in^ olrcd, bnt riot so Ilcrc, n l i c w  the  c a u w  n.as lieard i n  
a seemly ant1 n-ell-ortlcretl manner ,  c~~tir t , !g  ~n inf fec te l  1)y the  fu t i l e  
a ~ t i o n  of the  laxlcss  clrmcnt, mid p i r ing  e\ vry nssurancv t h a t  t h e  r ights  
of t i c fe~~t ln~l t s .  and  car11 of t l~cn l ,  n ere  g i r c n  f l ~ l l  col~sidcr  ition, a position 
tha t  fi~itls ful l  support ,  if a n y  \ \ c r c  ~ r c ~ d o d .  in  t l ~ c  fact  t11:rt the  j ~ w y  took 
l i e  I t i  l l i l r t i o ~  1 1  I o \ l  t l t r ~ i ~ ~ a t i o ~ i  1 1  their  wrt l ic t ,  
impos i~ lg  the mprcLmcx p ( ~ 1 1 ~ l t j -  only on tlic two l c a d c r ~  n l m  v r r e  most 
nc t i \ e  participmlts in  tllc offtwsc. 

7 ' 1 ~  o t l i c ~  exceptions of tho d c f c n d a ~ ~ t q  arc, n-itliont meri t .  011 the  
objcct io~l  tha t  thc  jntlgc dc111t~1 d e f e ~ ~ t l n ~ ~ t ~ '  motioli f o ~  W T C T ~ I I C ~ .  t he  
Conrt  has  rcpcntcxly licltl tha t  the q ~ ~ c s t i o n  rcJsts on the  ..o~ultl discrchon 
of thc  t r i a l  jutlpt. and \ \ i l l  11ot bc rr.7 icncd ct.;ccpt in  paL(, of pa tmt  and  
grow ahnic. S. 1 % .  , ~ o ~ t f i ~ r ~ ~ l a n t l .  1 7 9  S. C.. 676. &Ind  as  to tllc rul ing of 
his  I Ionor  i n  p e m ~ i t t i n g  the 11-year-old so11 of the d t ~ e a ~ ~ d  to be sworn 
ant1 tc,,tify, 011 accou~i t  of liiq yo11111 ant1 i l l ( - < i p a c i t ~ ,  c ~ r .  tllii, too, is i n  
the  t l i i r r c t i ~ l ~  of tlir jntigc. A'. 1 ) .  F l r l q c r ,  131  S.  C . .  781, i ~ t t l  tlic ansn-crs 
of t11e n itlrc>v 011 tlir r o l r  t l i r c , ,  a ~ i d  a150 th(t t1irc~ctlic.i~ r~itl  i~itclliqencc 
of his  t t ~ s t i i l l o ~ ~ y .  4 1 0 ~ 1 7  tha t  in  this  i ~ ~ q t a n c e  the  diserc6oli of tlitl court 
ha. hccn pror id t~n t ly  cacrciscd. 

L L ~ ~ o t h e r  c a c q t t i o ~ i  naq  to t h e  refusal of the  conrt to p < ~ m i t  the sheriff 
117ht'1i c ~ a n l i l l e d  ns a nitncss  to makc  answer to :I series of q ~ ~ e s t i o i i s  
pro1jou11dcd 117 t l e f c n d a ~ ~ t s  a$ to nlictllc,r dcceascd had tl e g e ~ i r w d  r e p -  
ration of iwi l~g  a n.llislre,v seller. There  i s  doubt 011 the  facts  of the  
record if ml aff i~ matirtl  alirn-r.r to the  proposed question n ould be of 
suffiei~llt ~ i p n i f i t ~ a l l w  to tlisturb the. results of the, t r ia l ,  lmt the  exception 
is ?learly ~ ~ n t c r i a h l e  f o r  the  reason tha t  i t  does not a p p c l r  wliat mlswcr 
the  witlicss \roultl h a \  c mndc to tlic proposed quc&o~l. T h e  t~xce~ption, 
tlicrt~fore, I I ~ I I S ~  bcl disallon ed. 

D c f c ~ i d a ~ l t s  e x e p t  fu r ther  tha t  the  judge., on ohjection. tlecli~ied to  
allon tlic ju ry  to talw nit11 tlicln to the  ju ry  room thl. s t a tcme~i t s  of 
t l c fcwda~l t~ ,  matie before the  coroner, and  wllicll had  bee I i~i t rodnced i n  
c ~ i c l e ~ l c c ,  hut tliiq rnlillg also is  i n  accord ~ i t l i  onr  decisions on the sub- 
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ject, t h a t  unless b y  consent a n d  i n  certain restricted instances allowed 
by statute ,  t h e  j u r y  must  determine the  cause 011 t h e  evidence as it is 
heard  by  them, or  as  presented in open court,  and is  not allolved to take 
with them documentary or  other  eridence f o r  tllcir pr ivate  inspection. 
S i c h o l s o n  v. Lumber Co..  156 3. C., 59-68, c i t ing lTTillia~ns 1.. Y'hornas, 
78 S. C., 4 7 ;  W a t s o n  2'. Dnz i s ,  52 S. C., 178-81; O ~ r f l c r v  v.  I I u ~ d l e ,  1 6  
N. C., 150. 

On careful  examination of the  ent i re  record a.c a r c  of opiilio~l tha t  
defendants have  had  the benefit of a fn i r  and  impar t ia l  trial,  in  n h i c h  
their  every r ight  h a s  been dilly considcrcd and  rcspcctctl. a~ l r l  tha t  no 
error  h a s  been made  to appear  tha t  gives them a n y  j w t  and  legal g r o i ~ n d  
of complaint.  

ATo error .  

STATE r. (:EORGE HALT,. 

(Filetl 30 Ni~rch.  1021.) 

1. Appeal and Error-Objections and Exceptions-Instrurtions-Conten- 
tions. 

A11 objection of a party to an :rction th:lt the trial judge clitl I I O ~  state 
his contentioils with sntficie~lt fullness to the jury. while the c~onto~ltio~is 
of the other party were fnllg given. should be 1n:tile ill ti~nt. to allforel the 
judge an  o~portuni ty to sulq)ly ; I I I ~  omissiol~, or it  will 11ot I)e c~oll*irlerccl 
011 appeal. 

Eridence to imgencll :111cl set :~sitle a vertlict of ;I jury innst I w  +llon.~t 
Iiy other evidence tlii~li that of the jurors. or :rn$ of tliein. to Iw c~~~ll:itl~~r?(l 
on appeal. As to the Ijower of the court to set asitle ;I vert1ic.t for c:111sc 
after ailjournment. se? S. 1 . .  ~ i i l ~ f l l i / ~ .  1% S. C. .  1095. i111tl otht,~' cwr.: 
cited in the opinion. 

3. Sam-Appeal and Error-Findings. 
The trial judge slionld fi11i1 the facts upon which lic refuses to set ;~siele 

a verdict for cause, on appellant's motion, or it  will nut Ilr c.o~lsitlerrcl 
on appeal. 

4. Jurors-VerdictEvidence-Co111pro1~1is~Perso1al Consideration. 
Jurors on :I trial for a cria~inal offense a re  requiwtl to forlu their ol)i~l- 

ion of the guilt or innocence of the clefendant Prom the rvitlwce. a1111 it is 
gross wrong ill them to agree to the verdict rrntlered. with it r rc .oi i~n~e~~tl :~-  
tioil for mercy. hasetl npoli co~is i t l r r ;~ t io~~ of I~ersolltll i~~c~olivr l~i t~~ice.  it1111 

thus c,o~i~l~romise with the other jurors. 
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Daniels, so held, and mas, of course, right i n  so deciding. Jusfice 
Byltum said, i n  S. L'. Smallwood, 78 N. C., 560: "Misconduct on the 
par t  of the jury, to impeach their verdict must be shown by other testi- 
mony than their own. This  has been long settled, and for the most 
convincing reasons, which will readily suggest themselves to all minds 
a t  all familiar  with the administration of justice through the medium 
of tr ial  by jury." Citing S. v. HcLeod, 8 N. C., 344, where Judge 
Henderson, said:  "As to the misconduct of the jury, i t  has been long 
settled, and very properly, that  evidence impeaching their verdict must 
not come from the jury, but must be shown by other testimony. W e  can, 
therefore, perceive no grounds for a new trial.'' I n  S. v. Best, 111 N. C., 
635, much like this one, Justice XacRae stated the rule very strongly 
when he said : "To meet the earnest contention of the prisoner's c o m ~  
sel that the presiding judge, having permitted the affidairits to be filed, 
ought to have found the facts and spread them upon the record, i t  
appears that the affidavit offered alleged, or was intended to allege, that  
the affiants had agreed to the verdict of guilty through mistake in their 
understanding of the effect of tlie verdict. I n  this event, as has been 
said above, the Suprenle Court cannot correct errors committed by a 
jury;  this is the province of the judge below, and therefore i t  was unnec- 
essary for his Honor to find the facts upon the affidavits. But  it might 
well be held that  the affidavit, if we were a t  liberty to consider it, alleges 
misconduct upon the par t  of the five jurors making it, for if they were 
not sntisfirtl by the evidence of the guilt of the prisoner, it was a gross - 
wrong ill them, for any consideration of personal inconrenience, to com- 
promise nit11 the other members of the jury and agree to a verdict of 
guilty, with a recommendation to mercy, in the hope that the life of the 
prisoner would be spared a t  the cost of a long imprisonment. I f  they 
lvere not satisfied of the prisoner's guilt, the only verdict they could con- 
scientiously render would have been one of not guilty. , h d  if the 
grou~ld  of ;he motion was the misconduct of the jurors, it  should, as we 
ha re  seen, have been based upon other testimony than the affidavits of 
the jurors who alleged their own misconduct, for they cannot be heard, 
and no facts could be found by the judge below upon their affidavit." 
And again:  "We find ourselves coi~cluded by the authority of a n  estab- 
lished and long-settled rule based upon the wisest reasons of public 
policy, that a juror should not be permitted to impeach his own conduct 
in the rendition of a verdict. The  result of a departure from the old 
rule ~voultl unsettle other important principles, protract litigation, alld 
~veaken tlie public regard for the ancient and well-tried methods of trial 
by jliry." I t  was deemed necessary to discuss this matter somewhat a t  

' length, v i t h  n citation of a few leading cases, in order to prevent infer- 
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enccs from soinc of the general language used in S. 7.. Fullrr, 114 N. C., 
885,  which we think are unwarranted, but ~ h i c h  may lcatl to confusion 
and a correct nnderstanding of the l a ~ v  in cases be long i~~g  to same class 
as this onc. I t  would lead to w r y  grave consequenccss if we sliould 
permit jurors to impeach their own ~ e r d i c t .  I t  ~ o u l d  render judicial 
trials ullstable and soon undcrminc public confidence ill tlir i t~tegri ty 
of onr courts and the justice of their dccisioils. 111 tliis I-espcct. at least, 
we had better take hecd of the ancient lantlmarks and follow the prece- 
dents so firmly cstablislied by those who 1 i a ~ e  gone before us. Tlie rule 
slio~lltl hc r y m i a l l y  app l i cab l~  to this case wlicre the only witness upon 
~vliose tcstimoliy t 1 1 ~  State could possibly, or safely, rely is dead, a i d  
any dccisio~i mnst ~ ~ ~ w s s a r i l y  rest up011 the impeaclment of jurors alone. 
But  it appears that what the jnrors did has worked 110 substantial liar111 
to the d e f c ~ ~ d a n t .  Language of the presiding judge rnuc.11 stronger and 
more empllatic tliali that wliicli the jurors licre supposed the judge liatl 
~iscd, but wliich he did not use, was held by tliis Court, ill a fornlcr case, 
not to impair thc verdict. O s h o ~  I Z P  l 3 .  Tl'ill,~c.s, 108 N. C., 651. But the 
decisive test is that some of the jurors arc attempting tc! impeach thcir 
own rerdict, and to state the rncntal process hy whicli thry reached their 
verdict. 

N o  error. 

PER CITRIAM. The petition for a r e r f i o r a r i  it1 this case is denied for 
the reason set forth in  the opinion in this caw on the merits. 

Denied. 

STATE r. G. T. RII1,T.S. 

(Fi led  6 April, 1921.) 

1. Criminal Law-Automobiles-Statutes-Reckless Driving. 

2. Crinlinal Law-Indictment-Separate Offenses-Courts. 



N. C.] S P R I N G  T E R M ,  1921. 531 

high\vay outside of them. making a violation thereof a misdemeanor. 
states several offenses each of which is a separate crime, independent of 
the other. 

5. Pleading-Criminal Law-Statutes-Amendments. 
On appeal from a court of a justice of the peace, the Superior Court 

judge may, under our statute, C. S., 1500, Rule 12, liberally allow amend- 
ments in his discretion, to the sulntance of a criminal complaint, as  well 
a s  to the form. when so doing does not change the character of the offense 
originally charged. 

4. Sameseparate  Count-Same Offense. 
\There the defendant has been separately tried before a justice of the 

peace for the several acts made indictable under C. S., 2618, as to unlaw- 
ful speeding upon pul)lic highways and streets, i t  is permissible for the 
Superior Court, on al~peal,  to allow an amend~nent to the complaint or 
warrant so aq to malie one complaint include the several offenses under 
different counts. C. S., 4647. 

5. Criminal Law-IndictmentSeveral Counts-Verdict. 
Where there are  several counts in a criminal complaint (called indict- 

ment in this case) ,  and each is for a distinct offense, a general verdict of 
guilty mill apply to each, and a judgment rendered as to each count will 
be sustained for the separate offenses. C. S., 4622. 

6. CourtsJurisdiction-Recorder's CourZ-Justices of the Peac-Stat- 
utes-Concurrent Jurisdiction. 

A recorder's court given concurrent jurisdiction with the court of a 
justice of the peace within the county llnd jurisdiction in this care over 
the offense of reckless driving, made a criminal act by C. S.. 2615. 

APPEAL by defendant from Cranmer, J., a t  November Term, 1920, of 
NASH. 

Defendant was charged, before the recorder's court of Kash County, 
with "unlawfully, willfully, and feloniously driving a n  automobile reck- 
lessly, carelessly, and faster than allowed by law, and committing an  
assault and battery while so doing upon J. R. Wheless and others, with 
intent to kill, injure, and maim and damage said J. R. Wheless, contrary 
to the form of the statute," etc. H e  was tried upon the charge before 
the recorder's court and convicted and sentenced to six months imprison- 
ment, and assigned to work on the public roads, and he appealed. The 
law alleged to have been violated is see. 2618 of the Consolidated Stat- 
utes. The statute creates several different offenses as to driving motor 
~eh ic l e s  on the public highways of the State;  that is, driving recklessly, 
or at a rate of speed greater than is reasonable and proper, having regard 
to the width, traffic, and use of the highway, or so as to endanger the 
property or the life or limb of any person. The  proviso is, that operat- 
ing a motor vehicle at  a rate of speed exceeding twenty-five miles per 
hour on any public highway outside the limits of any incorporated city 
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or town, or  a t  a rate exceeding eighteen miles per hour in  the residential 
portion of any city, or a t  a rate exceeding ten miles per hour in the 
business section, shall be a violation of the statute. 

Attorney-Ge?zeraZ illanning and Assistant Attorney-General ATash for 
fhe State. 

1Y. X .  Person fo r  defendant. 

WALKER, J., after stating the case: The  proviso was intended to 
define three acts which should per se constitute reckless or careless driv- 
ing, and the commission of each of these acts is  a separate and distinct 
crime. There may be other acts of reckless or careless driving within 
the nieaning of all that  goes before the proviso, as it was uot the purpose 
of the Legislature to restrict reckless or careless driving to those acts 
enumerated in the first proviso of sec. 2618. A person may drive care- 
lessly, or even recklessly, without excetding the prescribed speed limits, 
and this case furnisheq a clear illustration of i t .  

Xon. as to the power of amendment. I t  d l  be o b s e ~ v d  that  in the 
original affidavit upon which the warrant  was issued I).; the rccortler, 
tlefcndant was charged with reckless and careless driving, and with driv- 
i11p faster than  is  a l lomd  by law, and also with the comrni&on of an 
aswult. The  defendant appealed from the sentence of six months in  
prison, and in the Superior Conrt the presiding judge vTas requested t o  
allow a n  amendmelit of the affidavit, and of the na r ran t  which refers to 
it,  so that  the charge niight bc made with greater certainty and particu- 
larity and the defendant n n s  thereby informed of the splxial accusation 
nlatle against him. W e  do not see why he should con~plc.in of this, as it 
favored him, because i t  e11ablc3 him to make better preparation for his 
defense. Bu t  whether so or not, the statute gi\res the judqe ample power 
to permit such amendments to be made. I t s  terms are w r y  broad and 
i l ~ c l ~ ~ s i v e ,  as will appear on i ts  face. This is the law. i -  heing in  Con- 
solitlatccl Statutes of 1019, sec. 1500. l i d e  12 (Kerisal of 1905. sec. 1467, 
Rule ll), and reads as follo\vs: "No process or other proceedings begun 
before a jlistice of the peace, whether i n  a civil or a criniiual action, shall 
be quashed or sct aside, for thc want of form, if the  essential mattcrs 
are set forth therein; and the court i n  which any such action shall be 
pending shall have p o w r  to amend any warrant, process, pleading, or  
proce~ding in such action, either in form or substance, for the further- 
ance of jnsticr, 0x1 such terms as shall he deemed just, a t  :my time either 
before or after judgment." I n  the note to SIT. 1300 (Rule 12 )  of Con- 
~ol ida tcd  Statutes \\ill  be fonnd the cnscs ill which the escrcise of the 
p o v w  in n r e ry  liberal xnamer has bee11 uphcld. I t  was contendetl that  
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under this section the court has no power to strike out the offense charged 
in the lower court and insert an entirely new and different one. S. c .  

Taylor, 118 IS.  C., 1262; S. 2). Vaughan, 91 IS. C., 532; S. v. Crook, ib. ,  
536. The reason for the change in the statute extending the power of 
amendment, so as to embrace both civil and criminal cases, matters of 
substance as well as matters of form, and the power to amend before or 
after judgment, is perfectly obvious. I t  wa; because a justice of the 
peace was supposed to lack technical learning and skill in framing pro- 
cess and pleadings, whereas the lawyer who practiced in the Superior 
Courts, and the solicitor, were supposed to have both, and also the judge, 
and no harm could be done to the defendant, or to the opposite party, by 
making the process or pleading conform, in some degree, to the rules of 
law. I t  produced, at  least, greater certainty in  legal procedure. No 
party could be prejudiced by i t  unless there was a departure from the 
original charge i n  the warrant. A clear analysis of this section (which 
was sec. 908 of the Code) i s  made by Justice Ashe in 8,  v. Vaughan, 
supra, showing that the exercise of the power is discretionary, and that 
the power itself, by gradual amendment of the statute, is very broad and 
finally was extended to matters of substance, whereas formerly it related 
only to matters of form and was confined to civil actions. Rev. Code, 
ch. 52, sec. 22; ch. 3 ;  and the Code, sec. 908. 

Applying these well settled principles to this case, we find that  the 
original warrant, while somewhat informal in its allegations, embraced, 
in a general way, all that is charged in the amendment allowed by the 
judge, in the form of a bill of indictment, each count specifying a dis- 
tinct and different offcnse, but all embracing an  assault, reckless driving, 
and driving at  an  excessive speed or a speed prohibited by the lam. We 
should construe the original warrant mith some liberality rather than 
with technical rigidity, and if the meaning of the law is there, it may 
be amended to express i t  more clearly in the appellate court, where the 
trial is anew. C. S., 4647. The charges here are for reckless driving 
and orerspeeding in  the three s e ~ e r a l  respects mentioned in the statute. 
~ e f e n d a n t  was acquitted of the assault and properly convicted of the 
three acts of driving at  an  unlawful rate of speed. The latter mere 
committed on three different occasions and at  three different places on 
the public highway and on the streets of Spring Hope, defendant drir ing 
more than 18  miles in its residential and more than 10 miles in its busi- 
ness section. They were therefore separate and distinct crimes. On 
the question of the power to amend the warrant, and the duty of the 
court to pursue a liberal policy mith respect thereto, the following cases 
are pertinent: S. v. C'auble, 70 C., 6 2 ;  S. I * .  ,Smith, 103 N. C., 410; 
S. v. Raker, 106 K. C., 758; S. v.  I 'c l louday,  152 S. C., 793; S', v.  Currie, 
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161 N. C., 276; S. 1 ' .  Po! j i h r t~s s ,  174 N. C'., 809; A". 1 % .  ] ' r ice ,  175 3. C., 
804; 8. 1 . .  Oill ik in ,  114 S. C., 832; S. a. T e l f a i r .  130 S. C., 645; Sfone 
1 . .  R. R., 1.24 K. C'., 220. The  l a t ~ r  cases, S. 1 % .  E f y m a t l ,  164 S. C., 411; 
S. 1 % .  P u h l i s h i n ~ l  Po.,  179 N. C., 720. The  warrant in this cast1 is quite 
as amenable, u ldc r  tlie provi~iolis of C.  S., 1500, Rule 12 ,  as  werr the 
warrants in any of the c a s e  j n ~ t  rited. The  right to join the c o ~ i i i t ~  in 
one warrant  1s specially gircn. a d  thc offr~lses are all cd tlic same geu- 
cral class. ('. S., -1622. Each count is in fact and t h ~ o r y  a separate 
illdictnient, ant1 a gcucral rerdict of guilty applies to each ni~tl every 
count. S. 1 % .  7'oolc, 106 N. C., 736. I3nt hwc  the jury has given, not a 
gcilernl verdict, hut r1 separate rerclict on each count. T h ( ~  pn~iislirnent 
was properly imposcd, and each sentei~cc could hc made to begin at the 
cspiration of R preceding one. S. I - .  I la?nl)y ,  126 N. C., 1066; 8. 1 . .  

('afhc>!/. 170 S.  C ' . ,  794; I n  7.c Biarli ,  162 S.  C'., 458. Tllc defendant 
contends, tho~igh,  that only one o f f n ~ v  v a s  committed, but wc callnot 
acccde to this proposition, as it is  mltenable if the e~iclcnce is to he 
acccptrd as true. Each of tlie three acts denounced 3y the statutes, 
driving at a rate of speed exc~eding 25 miles, 18 miles, and 10 miles i n  
the tllrec sercral places mentioned constitutes a separate case of carelev 
or reckless tlriring, thr  latter being but an intensire espression of the 
former, meaning rashly, negligent, or utterly careless, as if heedless, or 
as if indifferent to or regardless of consequences. As >sr ha re  said, a 
person mag d r i w  carelessly, or even recklmsly or heedlessly, ~vithout 
nectssarily driving with excessive speed, though if hc does orerpass the 
speed limit, he  ~ ~ i o l a t e s  the statutes by its express terms. Each of these 
offenses relating to speed have different elements, and it would be phgsi- 
cally impossible to commit all of them a t  one and the same time, or a t  
one and the same place, because they refer to different localities. which 
are separated from each other. Defendant could not btx in  two places 
a t  one and the same time, and ccrtairily not in three. He might drive 
a t  an  excessive speed, over 25 miles per hour, on a puhlic highway in 
the country for only a half mile, and a t  all other times he may keep his 
motor car within the speed limit, and yet he would violate the lam, and 
the same would equally apply to :t street in tlie residential or business 
section of a to~vii, using only a p a ~ t  of the street for the lirllawful pur- 
pose, and his act ~vould likewise be a violation of the s t ~ t u t e .  So that  
there were three riolstions in this instance. 

The motion to quash mas properly overruled, as the statute cited 
allows a joinder of the counts upon which he was convicted. C. S., 
4622 (Laws 1917, ch. 168). As to the jurisdiction: The recorder's 
court in Xash County has concurrent jlirisdiction with justices of the 
peace of offenses within the jurisdiction of slich justices, and also juris- 
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diction of other offenses which a r e  made  pet ty rnisdemeailors. P ~ i b l i c -  

Local Laws 1011, ch. 176.  T h e  r e c o r d d s  court h a d  jurisdiction, then, 
of the offenses charged i n  t h e  warrant ,  and also of those alleged in the  
Superior  Court ,  by way of amentlinent. I f  there was no local statute, 
the  general s ta tu te  coiicerniiig recorder's courte.would sustain the juris- 
diction. 

Reviewing the  ent i re  case, and record, we find t h a t  no error  was coni- 
mittetl hp the  jlitlge at  the  trial.  

S o  error. 

( Filed G April. 1021.1 

Vpoll :I  notion for jntlgi~~ent ns of nol is~~it .  the ~vitlelire inust be con- 
sitlrretl ill tli? light most fi~ror:ll)le to tlir State t~ntl the court will not 
1)ass nl)oli its weight or the crrdi1)ilitg of the witnesses. 

2. Criminal Segligenc+Statutes. 
\There one is  tried for the reckless driving of an nuto~nohile made 

criminal 11y our statute (C'. S.. 2618 1 ,  ant1 $111 aninte~ltioilal killing has 
been established by him, eritlence is suftkient for conriction of mall- 
slaughter ~ r h i c h  tends to show such recklessness or carelessness as  is  
incompatible with a proI?eis regard for humnn life or li~nh. or that such 
injury was likely to occur under the circunistaiices. 

The conlmissio~l of a dangerous act, in itself a riolation of a statute, 
inteiided to prerent injury to the person. when death to another ensues 
renders the actor guilty of manslaughter a t  least. 

4. Automobiles- Statutes-- Cr in~ina l  N e g l i g e n c ~  Evidence-Nonsui t  
Questions f o r  Jury. 

Evidence tencling to shorn that the deceased waq in a place of safety 
many feet beyond the well defined line of a public highway, and that  
without any apparent reason the defendant ran hi4 automol)ile therefrom 
a coniitlerable distance. with a clear and u~ioh~tructet l  view, and without 
turning abide to avoid the impact ran over and killed the deceased. is 
sufficient to take the case to the jury upon the question of the defendant's 
culpable negligence, and sustain a verdict of guilty of ma~islaughter under 
the prorisionq of C. S.. 2818. 

5. Criminal Segligence-Statutes-Speed Limits. 
Where an act makes reckless driving of automohile~ u11o11 the puhlic 

highways, under certain conditio~is. a criminal offense. and there is a 
proviso fixing various speed limits thereon a s  to different localities and 
contlitions criminal negligence po. sc tu1d intlictal)le, the proviso as to the 
slwed limits tloes not necessarily precslutle cwnric*tion of the offense pre- 
scribetl i l l  the 1)otly of the act for reckl?ssness while driving a t  'less speed. 
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APPEAL by defendant from Hor fon ,  J . .  a t  Torember Term, 1920, of 

Criminal prosecution, tried upon an  indictment charging tlie defend- 
ant  with manslaughter. - 

There was eridence on behalf of the State tending to show that on 
Sunday, 23 ,\pril, 1020, about 6 p. in., James A. Iiing was struck by 
an  automobile and injured to such an  extent that he  died within three 
or four honrs thereafter. - i t  the time of the injury the ileceawd was 
011 tlie north side of Hillshoro Street estr lded.  near 3 sharp tnrn  or 
curre in the road, about one nlilc nortli of the corporate limits of tlie 
city of Fayetterillc. I t  is mentioned in tlie record a'; the IIillshoro 
Street Road;  and along this tliorouglifarc the defendatit n a s  driving 
liis Ford car wheii he struck the deceased. The only (ye-~ritnesses to 
tlie occurrcncc were tlic defendant, his wife, and two colored x70men 
who were ritliiig in tlic machine when the injury occurred. None of 
these parties, ho~verer,  g a r s  any eridence in the case. 

H. G. Bullock testified that h r  saw the deceased a fev. mi~iutes after 
the in jury;  that  Mr.  I i ing  was lying on the north s id~> of the strect, 
just beyond the curbiilg in the road;  that he was flat of his back and 
appeared to be unconscious, and that  his  lcft leg v a i  broken; that  
David Rountree, his wife, and some colored n-oincn wcre thwe  when he 
ar r i red;  that the tlefcndant was holding Mr.  King's head 11p and asked 
one of tlie colored women for something to put niidcr hi.; head, and she 
 rent into a house and got a p i l l o ~ ;  that  the defendmlt said he was 
drir ing tlie car that  hi t  tlie deceased. Continuing, tllc ~ritiiess stated: 
Tlic car was six, eight, or ten feet ahead of nhere  the injured man was 
lying. Thc  t ~ v o  left-liand wlicels were in tlw road ant1 the two right- 
liat~cl n.liec1s were inst across the waterwar or berm (1 tch outside of 
tlic road. The  med part of tlicl road u-as a little to the i,outh 4 c  near 
tlic inside bend. Mr. King's body naq on thc opposite side. Tlie road 
a t  that  point is  straight hut soon turns a t  almost a riglit angle and was 
built for a width of thirty-o~ie fcet. I t  was n i l c r  clay road and lint1 
not been used a great while. T l ~ e r c  the car vns ,  i t  \.-as motlcrately 
hard. I (lid not notice the track of the car particularly. I t  n a s  hcnded 
ncstn-ard. The  r i e v  n a s  u~~obst ructcd .  I asked eonw one to plione 
for a doctor, but as X r .  Patterson drove 1111, I ~ e u t  M r .  I i inq to the 
liospitnl i n  liis automobile. I do not rcmcm11c1- that the dcfe~ldant said 
anything about lion the deceased was trart4ing nlien tlie car .truck 
him. The  defendant was crying brfore n-e l ~ f t .  

Lacy Patterson testified: T\Tlicil TW got there Mr. King was lying 
back of a Ford car about fonr or f i ~  e feet, wit11 his liead on a pillon.. 
H i s  fcet were clo~r11 in a gntter or u.atrmvay, and his herd was pointed 
soutlin.art1. I ohserred the track of the car. I t  lcft thtb center of the 
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road that  would be traveled by a car or  buggy 35 or 40 yards off and 
eame straight until it  stopped. I t  showed there mere several kinds of 
tires on the car, and I could trace i t  by that. When I saw the car the 
left-hand side was 1 2  or 15  feet from the beaten track or ruts of the 
road ordinarily taken by a car. Mr .  King's body was right over i n  the 
gutter and his feet were don-n in it. Where his feet were I mould say 
is  about 15  or 18  feet from the beaten track. The  width of the road 
at  that  point was about 20 feet. Over there on the right side of the 
r'oad where the wheels were standing there mas a n  onion patch; i t  was 
cultirated. After carrying Uncle J i m  to the hospital I came back and 
put down some pegs, from which the measurements were taken when 
they made a map of it. The  deceased made no statement as to how the 
occurrence happened. About two inches of the bone could be seen pro- 
truding through his pants where his leg x a s  broken. 

Leslie Smith testified that he was a civil engineer and that  he  made 
a surrey and map of the place where the deceased was injured, and 
measured the distances on the road as pointed out by Lacy Patterson. 
T h e  defendant's car left the center of the road a t  a point 274 feet west 
of the Linden Road. From this point to where Mr.  King's body was 
found it is 78 feet, and 93 5-10 feet to where the car stopped, which 
was 15?4 feet from the point where the body mas found. The width 
of the road where the car left the center of the track was 28 feet. The  
road was hard clay surface, but ten feet from the center of the road the 
soil is sand. The  tracks were visible four days afterwards, and i t  had 
rained in the menntime. From the south side of the road to where Mr. 
Patterson said the body was found was about 31 feet. The  direction 
of this road from the L i ~ ~ d e i ~  Road is almost due west, ~ r i t h  an open 
view all the way. 

The  defendant offered no eridence, but moved to dismiss the action 
or for judgment as of nonsuit under the Mason Act, chapter 7 3 .  Public 
Laws 1913. Notion overruled, and defendant excepted. 

The  j u r ~  returned a verdict adverse to the defendant, finding him 
guilty of involuntary manslaughter. From the judgment pronounced 
thereon the defendant appealed. 

At to rney -Genera l  X a n n i n q  and  Ass i s ian t  d t t o r i ~ e , y - G e n e r a l  S a s h  for 
t h e  State. 

H .  L. B r o t h e r s  a n d  Bzrllarcl ie. S t r ing f i e ld  for  d e f e m l a n t .  

STACY, J. 7Te have not stated all the evidence, because the foregoing 
would seem to be sufficient to dispose of the defendant's appeal. Con- 
sidering the testimony in its most favorable light to the State, the 
accepted position on a motion of this kind, we think his Honor properly 
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sublriittcd the case to thr, jury. S'. 1 % .  OtrX 1~11. I T G  x. ('., ' ->3 ; , \I .  r .  ('c11.1- 
o 171  . . 8 The Court's ilrcjuiry up011 s11c.11 a motiou is dirrctcct 
to the s~lfficimcy of the r~ idencc to support or 11 a r r n ~ ~ t  :I T crtlict. (8. 
1.. Ilrtrt,  116  S. ('., OTG), mid not to its \ \ r ight  or to t l i 3  trcdi1)ility of 
thr  x i t ~ ~ e s v s .  ,\I. 1 % .  l 7 f 1 i ~ y .  126 K. C"., 997. 

The tlcgrcc of ~ i c g l i g e ~ ~ c r  iwccssar? to be Aon  11 011 : I I I  i l~( l i t t~nc . t~ t  for  
~ ~ ~ a i ~ q l a ~ ~ g l i t r r ,  nl irre n l i  ~ni i~~trn t ion: r l  killing is cst:lb irlicd, i, such 
r e c k l e ~ ~ ~ ~ e ~ q  or c a r ~ l c q ~ n e s ~  :is is iticoinpatiblv \\it11 a prcper rcgartl fo r  
] I I I ~ I ~ : ~ I I  11f'e. ,ff. l , .  (;(tjl/, 177 K. C'., 595 : ,\'. / . 11 ' i~r  175  S. ('., 761 ; 
,<. I.. 7'ct~1,ct~lc11. 172 3. ('., 955. T h r  ~ ~ c p l i e c ~ ~ c ~ r  I I I I I ~ I  1 1 t ~  q o m ~ t l ~ i ~ ~ ~  
mow tli:111 is r cq~~ i re t l  011 tile trial of a11 iqsnt, i l l  :I c i ~  il action, but it is 
s~~f iv ic~l i t  t o  carry tlicx cba,c to tlir, j w y  ill a i s r i n ~ i ~ ~ a l  prost cutioli n l i rw  
it r c ~ a ~ o l ~ a b l y  :il)l)cLars t1i:lt tlt,:~tli or grrnt l~otlily liar111 n a i  l i l i~ ly  to 
oc2c*lir. S. I .  ( ~ ' ~ ( i i j .  IhO S. C.. 697. Al n a n t  of thlr cktrc or a faihlrc. to 
ohicr\r  t l ~ c  rlilc of tlic l ~ r ~ i t l ( ~ i ~ t  1112111, wliicl~ proximatt~ly proc111cw a11 
ilijllry, nil1 rcwtler ollry liable for tlam:rges ill a civil : rc t io~~,  uliile cul- 
p a h l ~  ~~cpligri icc,  ~ ~ n d c r  tht, c r i ~ n i ~ ~ a l  law, is such r cck l t~s~ l~cw or car(.- 
I C W I C ~ ~ ,  rcwlting in illjury or tlratli, as imports a thong11 t lwi tl~srcgartl 
of conccqllc~~ccs or :I Iicrtllesq il~tliffcwncc to the safety and riphtq of 
otliel'~. A'. I * .  (r 'ocf:, 83  loll^^., 437: 30 L. E. -1. (S. S . ) ,  459. 

L\pain, it  is generally held that   her(* 0110 is m~gaged ill an ~ ~ i i l a \ r f ~ d  
and dangerous act, \\ hich is itself in 1 iolation of a statutc, intended alltl 
designed to prevcl~t  injury to the persou, nlid death  limes, the actor 
nould be guilty of manslaughter at least. ,S. I , .  , l f t I l ~ e r ,  s u p r a .  C. S., 
2618, provides: ('No persol1 shall operate rl motor vehicle up011 the 
public highways of this S ta te  recklessly, or at a rate of speed greater 
than is reasonable and proper, having regard to the width. traffic, and  
use of the highway, or so as to eldanger tlic property or the life or limb 
of any person." Then follo~vs an  enumeration of certain rates of speed 
a t  given places wllicli shall be deerned as violatiol~s of the section. 

But in fixing the maximum rate within ii city or 11po11 the public 
highways, the statute does not purport to establish a rate of speed which 
will be lawful undrr  all circumstarlccs. I t  must not bc greater than  
is ( ' r ~ a s o ~ ~ a b l ~  mltl proper," considering the time and place, and "having 
regard to the n idth, traffic, and use of the highways," nor should i t  b e  
such ((as to endmiger property or the life or limb of ally pctrson." P rope r  
sperd, u ~ ~ d c r  give11 coiiditions, may bc excessive speed under others; 
and proper speed in the daytime might be grossly excessive a t  i~ight .  
S. I , .  O'llricr~, 32 K. J. L., 169; ( 'o?) i rno)~t~~r~cl t /~  1). f ' i crcc ,  138 Blass., 165. 

Section "16 of the C'oiisolidatrd Statutes also providc~s, iri part, as 
fo1lon.s: ' ' r p o l ~  approacliiilg a pedestrian who is  upon the traveled part  
of anv liigliway, and riot upon a siden-alk, . . . every Ierson operat- 
ing a motor vehicle shall slow down and give :t timely wartiiiig or signal 
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with his bell, horn, or other device for signaling. Upon approaching 
an intersecting highway, a bridge, dam, sharp cn rw,  or deep descent, 
a person operating a motor rehicle shall h a w  it under control and 
operate i t  at such speed, not to exceed ten miles an hour, haring regard 
to the traffic then on such highway and the safety of the public." 

I f  the defendant was operating his machine ill disregard of these 
regulations, and thus occa.;ioncd the death of the deceased, he was nl- 

gaged in ail unilawful act. "In\-ohuitary m a ~ d a u g h t e r , "  says Wharton 
,lm. Criin. Law (11 ed.), scc. 426, 11. 622, "is where death rcsults 
uliintc.ntiol~aIl;v, so far  as the defentlailt is concerl~ed, from an  unlnwfld 
act 011 his part not amou~itiilg to a felony." I t  does not appear from 
the eyidence why the clefendalit left the central part  of the road and 
ran out of the beaten path or traveled portion of the highway, nor does 
it appear why he did not turn  aside so as to avoid the collision. r ~ i d e r  
these circumstances, the jury might well h a w  found that the i~ijul,y 
occurred in consequence of the recklessness of the driver, amounting 
to criminal negligence. 5'. c. Biewen, 1 6 9  Iowa, 256.  See, also, S.  r. 
S t i f f ,  146 K. C., 643. 

The deceased was walking on the outer edge of the road, far  from 
the traveled part  of the highway, where he had a right to be. There 
were no other machines near. The  view was unobstructed, and i t  is 
difficult to understand how the defendant codd  h a ~ e  struck the deceased 
with his car, under all the circumstances, without being guilty of cul- 
pable negligence. At any rate, the evidence was sufficient to be sub- 
mitted to the jury, and they have so found. 

N o  error. 

STATE v. J. (;. STOKES. 

(Filed 13 April. 19'21.) 

1. Criminal Law-Statutes-Classification of Offenses-Legislative Dis- 
cretion-Constitutional Law. 

The classification of criminal offenses and their punishment is a statu- 
tory regulation referred very largely to legislative discretion, and in its 
esercise may not be interfered with b~ the courts unless in clearly arbi- 
try instances. 

2. Constitutional Law- Criminal Law- Assaults-Female-Discrimina- 
tion. 

C. S., 4216, making conviction in cases of assault without intent to Bill 
or injure punishable by fine or imprisonment. in the cliscretion of the 
court, restricting the punihhment when no deadly weapon has been used or 
serious damage done, to a fine not esceeding fifty dollars or imprisonment 
not exceeding thirty days, but escluding from this restriction, among 
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other things, an assault by any man or boy over eighteen years old. on 
any female person. is not an  u~nvarr:intc~d discrimination ngain.t one 
assaulting a female under the terms of the statute, or a denial to him of 
the equal protection of the laws guaranteetl him by the Constitution. 

3. Constitutional Law-Criminal Law-Statutes-Affirmative Terms- 
Court's Discretion-Punishments. 

C. S., 4x5. is not nncol~stitutional on the qrountl.; that severe sentences 
for criminal offenses can only he upheld under ;I statute affir~native in 
terms. this statute, by correct interpretation affir~nativcly providing that 
in  all cases of awiu l t  with or without the intent to Itill, the p ~ r w 1 1  con- 
victed shall he lm~ished  by fine or imprisonn~ent in the diqcretion of the 
court, and not co limitinq the court's discrction ac to a11 ausault uyon a 
female, etc. 

4. Constitutional Law-Cruel and rnusual Punishnients-Legislative 
Powers-Court's Discretion. 

The constitutional inhibition as  to the imposition of c ~ u e l  illid l~nusual  
punishments may only be invoked in caces of manifest and grocs abuw 
by the trial judge acting within a legislative discretion giren him ; and. 
in this case, a sentence of three month. on the road, upon eollviction for 
an  nsqault upon a female, C .  S., 4'715, cannot I)? held a s  a matter of Ian-. 
on appenl, to be unconstitutio~lal as  cruel or unusual. 

CRIXIIAIL ACTIOS. Appeal  by d ~ f e n t l m ~ t  f rom C ' r a n m ~ ,  J., a t  J a n u -  
Cry Term, 1021, of PES~ER.  

Indictment  was f o r  a n  assault and hat tcry oli Jcssic F.ro\vn, ctc. O n  
hearing,  defendant plead gui l ty  of s ta tutory assault on a female. C. S., 
421.5. I t  was  admit ted by t h e  solicitor t h a t  no deadly wcapon was used 
and  no serious damage  done. T h r e  was judgment that  t h e  defendant 
he confincd i n  t h e  common jai l  f o r  three months, aqqigl~ed to work on 
the  roads, etc. Defendant  excepted and  appealed. 

; Z t f o i ~ i ~ e , y C T ~ i z e ~ a l  Xa i zn ing  and  L l s a i s f a i ~ f  A f fornry -Genera l  S a d z  f o r  
f h e  S t a t e .  

P f e ~ e n s .  Ueasley  K. S t e r e n s  for t h e  d e f e n d a n t .  

HOKE, J. T h e  s tatute  more  directly applicable, C'. S., 4213, proviclci 
t h a t  : 

"I11 all  cases of a n  assault, ~ 4 t h  or  n i t h o u t  intent  to  kill o r  i r i j l~re,  
t h e  person co~l r ic ted  shal l  be punished by fin(. o r  i m p r i s o ~ m e n t .  o r  both, 
a t  the discretion of t h e  cour t :  P r ~ ~ i d ~ d ,  t h a t  n h e r e  n o  deadly weapon 
h a s  been u ~ ~ l  a n d  n o  serious damage done, the plmishmt.nt i n  assaults, 
assaults and  batteries, and  affrays sliall not c ~ c c e t l  a fine of fifty tlollars 
o r  imprisonment f o r  t h i r t y  days ;  bu t  this  proriso shal  not apply to 
cases of assault wi th  i n t m t  to ki l l  o r  nit11 intcnt  to  comnlit r a p ,  or t o  
cases of assault o r  a s s m ~ l t  and  b a t t ~ r y  1,- a n y  mail o r  11oy o ~ e r  eighteen 
years  old on  a n y  female person." 



N. C.] S P R I K G  TERM, 1921. 541 

Defendant objects to the legality of the punishment imposed upon 
him in  this case on the ground chiefly that  the statute presents a n  un- 
warranted discrimination against him and others i n  like case, and to 
the extent of denying to him the equal protection of the law, but we 
cannot so hold. I n  many authoritative decisions dealing with the ques- 
tion, both State and Federal, the power of classification as to the objects 
of statutory regulation has been referred very largely to the legislative 
discretion, and its exercise may not be interfered with by the courts unless 
the same is clearly arbitrary. S. zs.  Burnett, 179 N .  C., 735; Smith v. 
Wilkins, 164 N. C., 136; Efland c. R. R., 146 N. C., 136;  Tullis c. R. R., 
175 U. S., 348-353; Ins. CO. 7'. Daggs, 172 U. S., 562; JfcGo~can c. 
Savings Bank, 170 U. S., 286. 

I n  Ejland's case the Court stated the principle as follows : ''The Leg- 
islature had the right to extend the statutory prol-isions in question to 
certain classes of pursuits and occupations imposing the requirements 
equally on all members of a given class, the limitation on this right of 
classification being that  the same must be on some reasonable ground 
that  bears a just and reasonable relation to the attempted classification, 
and is  not a mere arbitrary selection." 

And i n  Tullis v. R. R., supra, the Supreme Court of the United 
States, the final arbiter in these matters, held, as the approwd position 
on the subject, "That the power of the State to distinguish, select, and 
classify objects of legislation necessarily has & wide range of discretion 
and it was sufficient to satisfy the demands of the Constitution if the 
classification mas practical and not palpably arbitrary." 

Applying the principle in  S, 2%. R l r r i ~ e f f ,  szrpra, a statute was upheld by 
which citizens of the State under fourteen entirely, and under sixteen 
to a great extent, were withdra\vn from the ordinary effect and opera- 
tion of the criminal laws of the State, to be dealt with by the special 
regnlations established in  the statute, a classification based upon differ- 
ence of age. And in Xzdler c.  O~egoiz, 208 U. S., 412. the difference 
of sex was recognized and approred as a proper basis for classification. 
Speaking to the question in the opinion, Associate Jzlstice Brewer said 
in par t  : 

''Though limitations upon personal and contractual rights may be 
removed by legislation, there is that  in her disposition and habits of 
life which will operate against her full assertion of thosc rights. She 
will still be where some legislation to protect her seems necessary to 
secure a real equality of right. Doubtless there are individual excep- 
tions and there are many respects i n  which she has the advantage over 
h im;  but, looking a t  i t  from the 1-iewpoint of the effort to maintain an  
independent position in  life, she is not upon an  equality. Differentiated 
by these matters from the other sex, she is properly placed in a class 
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hy herself, and legislation designed for her protection may be sustained 
even when like legislation is not necessary for men, and could not be 
sustained." 

That  was a deci~ion involring tlie validity of a statute> making special 
regulations as to her hours of labor. and involving her right and capacity 
to make a living. And all the more should the distinction be recognized 
ill rrimcs of ~ i o l e n c e  w11ere the superior physical streugtll of the mall 
puts her a t  a disadvantage and whereill the pwrpose of graver in jury  is 
]lot idreqnent ly  pressnt. 011 reason and authority, therefore, the excep 
ti011 based upon an alleged urrla~vful classification mad. by the statute 
must bcl disallowed. 

Dcfe~ldant i~isists  further that  the imposition of a serere sentence of 
this kind call only be upheld under a statute affirmative in terms, and is 
11ot justified ill the form now presented and by may of a n  indefinite 
esccptio~i, but this, to our rnintis, is 11ot baaed on a propcr concept of 
the law. On  the contrary tlle statute, by correct interlretat ion and in 
effect, proridcs ill affirmative ternis that ill all cascs of assault, with or 
without the iritcnt to kill, the person convicted shall be l)unislled by fine 
o r  imprisonment in the discretion of the csourt, and within this pro- 
vision shall be included "assault \\.it11 intent to kill or with intent to 
commit rape, and cases of assault and battery on a f ena le  by a man 
or boy over eighteen pears of age," this last being the offense for which 
defendant's submission has been entered. 

The  objection that  the S ~ I I ~ P I I C P  should br a ~ ~ n u l l e d  on the grounds 
that it constitutes crurl and unusual punishmelit is without merit. The  
constitutional inhibition relied upon here may only be invoked in cases 
of manifest and gross abuse on thr. part  of the presiding judge. 

From a carrful consideration of the record, while we are  justified in 
saying that there appears to h a r e  been no other purpose on the part  of 
d ~ f e n d a ~ i t  than to aid his mot l~er  ill tlle discipline of a child committed 
to  her care and control, 77-e are of opiirion that  there ha<; been no error 
committed to defendant's prejudice, and that tlie sentence is not i n  
itself so severe as to justify t h ~  Court ill disturbing it as a matter of law. 

S o  error. 



STATE v. CHARLIE JOSES.  

(Filed 50 April. 1921.) 

1. Appeal and  Error- Criniinal Law- Judgments-- Sentence-- Court's 
Discretion. 

Wl~ere  a statute leaves a ~unishment  for its violatiou within tlie 9ound 
discretion of the trial court, the sentence imlmsed therei~i will not he 
reviewed by the Supreme Court on appeal where its exercise has not beeu 
grossly and palpably abused. 

2. Criminal Law-Statutes-Auton~obiles-Highways-Intoxicants-Sen- 
tence--Court's Discretion. 

The intent of C. S., 4506, is to 1)rotect the l~ublic from the danger of 
intoxicated persons, etc., driving automobiles 011 public highways and 
streets, and the punishment imposed, being restrictetl by the statute to a 
minimum as to fine or imprisonment, is left to tlie sound discretiou of the 
trial judge. 

3. Court-Statutes-Jurisdiction-Inferior Courts. 
Where a statute creating a munici~ml court does not give it criminal 

jurisdiction over the offense of driving automobiles upou a yul~lic liigliway 
or street, while intoxicated, etc., this jurisdiction is acquired by Laws 
1919, now C. 8.. 4506, to the extent only of binding the defendant over to 
the Superior Court upon convictioa. 

4. Same-Appearance-Appeal Bond-Presumptions. 
The bond of the defendant given upon being bound over from an inferior 

to the Superior Court is for his appearance and answering in the Sul~erior 
Court, and the recital in the bond that it  is  all appeal is immaterial when 
the upper court in fact had original jurisdiction of the offense. 

6. Criminal Law-IndictmentWaiver-Statutes-Pleas. 
The defendant, charged with a misdemeanor not coutaining the element 

of fraud, deceit, or malice, may, on his agpeal to tlie Superior Court, waive 
the bill of indictment and the grand jury's action thereon, by appeari~ig 
and entering a plea of guilty, under C. S.. 4610. 

6. Constitutional Law-Statutes-Criminal Law-Indictment-Waiver. 
C. S., 4610, authorizing the waiver of an indictment in the Superior 

Court by the defendant bound over from an inferior court, is constitutional 
and valid. Constitution. Art. IV, see. 13. 

7. Courts--Inferior Courts-Appeal-Superior Court-Criminal Law- 
Misdemeanor-Indictment. 

Upon an al~peal from an inferior court to the Superior Court from a 
conviction of a pett) midemeanor, the necessity of a hilt of indictment in 
the latter court is dispenied with. 

8. Appeal and Error-Criminal Law-PleasJudgrnent-Facts Admitted. 
Where a defendant in a criminal action pleads guilty in the Superior 

Court, on his appeal from tlie judgment he callnot question tlie facts 
charged or the regularity or correct~iess of the proceedingl;, tint1 there is 
nothing for review escept ~vhether the judgment is lecal upoli the fiicts 
admitted. 
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9. Criminal Law-Statutes-SentencsCruel and Unusual Punishments. 
d sentence of the Superior Court for two years on the public roads for 

violating C .  S., 4506, in running an automobile upon the public highways 
or streets by one intoxicated, etc., cannot be held as a matter of law on 
appeal as the unconstitutional imposition of a cruel or unusual punish- 
ment. 

APPEAL by defendant from Ray, J., a t  December 'Term, 1920, of 
GTILFORD. 

The defendant was arrested upon a warrant  issued from the municipal 
court of Greensboro to answer the charqe of operating an automobile 
while intoxicated. I-IF. mas found guilty and appealed, and was bound 
over to the Superior Court to ariswrr the charge. At the December 
Term of the Superior Court of Guilford the defendant in open court, 
thron+ his counsel, entered a plea of guilty, and the jutlgmcnt mas 
pro~iounced. The defeildant appealed, assigning as error that  the sen- 
tence of two years on the public roads was cruel and elcessive punish- 
ment. 

CLARK, C. J. The only a s s igm~en t  of error is that  the punislinlent 
was cruel arid unusual, and this is tho only proposition set out in the 
brief for tlie State arid in tlie brief for the defendant. That  point has 
been recently reviewed and held adversely to the contrntion of tllc 
defendant i n  8. c. 1T700dllef, 172 N. ('., 885, n h r e  it wa3 held, "Where 
a statute leaves a punisliment for its violation within t l v  so~und d i~c re -  
tion of the tr ial  court, the sentence l rnposd will not he reviewed by 
this Court on appeal where its exercise has not been grossl,y and palpably 
abused," and there is  nothing in the record which tend,; to sho~v that  
such was the case. 

The  statute, C. S., 4506, provides: "4ny person who shall, while 
intoxicated or under the influence of intoxicating liquors or bitters, 
morphine or other opiates, opprate an  auton~obile upon the public high- 
ways of any county or the streets of any city or town in  this State, shall 
be guilty of a misdemeanor, and upon caonviction shall bc fined not less 
than $50 or imprisoned not less than thir ty days, or both, a t  the dis- 
cretion of the court." The offense is  a most serious olw, and in  the 
judgment of the General Assembly i t  was nrwssary to cnact this pro- 
vision for the protection of the public from the dangers incident to the 
operation of powerful and rapidly moving automobile:; operated by 
persons in the condition denounced 111 the statute. T ~ P  penalty xtras 
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intended to be sufficient to deter from the commission of the crime, and 
the limitation prescribed a minimum and not a maximum punishment. 
The assignment of error cannot be sustained upon anything that  appears 
in this record. 

- i t  the hearing here an  exception was taken, for the first time, that the 
defendant could not be punished in excess of the jurisdiction of the 
municipal court, because no bill had been found, but this exception, if 
i t  could be taken orally, without assignment in  the record, cann6t be 
sustained. The statute creating the Municipal Court of Guilford, Laws 
1909, ch. 651, sec. 3, prescribing the criminal jurisdiction of that court, 
specifies the criminal offenses of which i t  is given jurisdiction, none of 
which includes this offense, which indeed was not then created, the 
offense having been created since by Laws 1919, ch. 243, now C. S., 
4506. From this i t  is clear that such court had no jurisdiction of this 
offense except to bind over the defendant to the Superior Court, which 
was done, and the defendant gave bond to appear a t  that  court and 
"answer this charge." The bond is not set out in the record, but i t  is 
to be presumed that the defendant was bound over, reciting that  he 
had been fined and appealed, but his bond was to "appear and answer 
the charge in  the Superior Court," and the recital of the appeal, if 
made, was mere surplusage as the municipal court had no jurisdiction 
to do more than bind him over, and the trial in that court was a nullity. 

When the defendant, bound over to the Superior Court to answer 
this charge, in open court pleaded guilty, he waived the indictment. 
The waivcr of the bill of indictment is expressly authorized by Laws 
1907, ch. 71, now C. S., 4610, as to "A misdemeanor which does not 
include or  contain the element of fraud, deceit, or malice," and i t  was 
entered '(upon a plea of guilty" and "with the consent of the defend- 
ant's counsel." 

The Constitution, Art. IT, sec. 13, authorizes the waiver of a trial 
by jury "in all issues of fact, joined in any court." I f  a petit jury can 
be waived, of course the lesser requirement of the charge being formu- 
lated by grand jury could be waived, and C. S., 4610, is, on its face, a 
restriction upon the unlimited right, theretofore more freely exercised, 
of waiving an  indictment. 

On the other hand, if the recorder's court possessed the jurisdiction 
to render final judgment, notwithstanding C. S., 1567 (last clause 
therein), upon appeal no indictment was necessary. This was held in 
,T. 2,. Jones, 145 S. C., 460, citing 8. v. Lytle, 138 N. C., 746, upon an 
appeal from the recorder's court of Winston, where i t  was held: "In 
the Superior Court, upon appeal from conviction for a petty misde- 
meanor, indictment by grand jury is dispensed with." I n  S. v. Jones, 
145 S. C., 460, it is said: "In like manner, when a case is tried in 
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the Superior C'ourt on appeal from a justice of the peace, no indictment 
is  required. X. I.. Qu ick ,  7 2  N. C.. 2 4 3 ;  S. 1 % .  ' I ' h o ~ ~ l f o ~ c ,  136 S. ('., 616." 

T o  sanie purport 8. I , .  CrooX., 9 1  x. C.. 340, and the rcmon is i~ouhe re  
better gixen than by dudqe  Xerrirnon in that case and by Judge Reade 
in ,S. I ! .  Quick ,  supra. Whether the recorclrr hat1 jurisdiction or not the 
sentence appealed from is anthorized by thc statute and valid. 

When the defendant, in pursuance of the trrnls of his bond, appearcd 
in  open court, and with the consent of his counsel pleaded guilty, this 
was a wairer of indictment for an original offense in  t l a t  court under 
tlie terms of C. S., 4610, and if lit. appeared to answrr the charge up011 
appeal, no iiidictnlent was necessary upon thc autllorities abol-e cited. 
I n  either event, when the defcntlant pleadcd guilty there v a s  no issue 
requiring a petit jury and still less any requireiiicilt of indictnlent. 
Why do an  unnecessary ac t ?  I n  S. 1 % .  l iootzrr,  103 hT. C., 734, X p r r i -  
moth, C. J., said, "If the drfelldant plvaded ilolo cotlfenrlere, or 'guilty,' 
the court might haye proceeded to give judgmelit." 

In 8. 2'. W a r r e n ,  113 N. C., 684, thc C'ourt held that  "xhcrc a defenti- 
ant pleads p i l t y ,  his appeal from a judgnicnt thereon cannot call in 
question the facts charged nor the regularity and correctness of the 
proceedings," but only brings up for review whether the judgmeut is 
legal upon the charge admitted, and accordingly in this case the sole 
assignment of error is  that  the sentence is  cscessiw plmisllment, for- 
bidden by the Constitution. Judgment 

Affirmed. 

STATE v. CHARLIE JOSES. 

(Filed 27 A~pril. 1921.) 

1. Instructions-Courts-Expression of Opinion-Appeal and Error- 
Harmless Error-Statutes. 

Remarks made in mere pleasantry hy the trial judge in the presence 
of the jury, in relation to irrelevant testimo~ly of a mitnexs he had tliere- 
tofore been patiently eudeavoring to properly confine, will not be held 
for reversible error as an expression of his opinion forbidden by statute. 
when it could not reasonably have had any appreciable effect ulmn the 
jury, and could only have been regarded by them in tlie nlaniier in  which 
i t  was uttered. C. S., 564. 

2. Criminal Law-Assault on Female-Indictme~lti ige of D e f e n d a n t  
Statutes. 

I t  is not necessary for the defendant's age to he state11 in the bill of 
indictment to convict him for an assault on a frmalt', et c... when the proof 
clearly showed that he mas over eighteen at the tinw of the ;illeg.ecl 
assault, and on the trial 110 question was made as to that fact. 
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APPEAL by defendant from Ray, J., a t  December Term, 1920, of 
GCILFORD. 

Indictment for assault with intent to commit rape on one Lillian 
Marshall. The jury rendered a verdict of guilty of a n  assault on a 
female. Judgment on the verdict, and defendant excepted and appealed. 

d ftorney-Genera7 Xanning and Assistant A ttorney-General Ili'mlz for 
the State. 

S. B. ddams, R. C. Strudiuick for the defendant. 

HOKE, J. I t  is chiefly urged for error that while the defendant was 
on the stand as a witness i11 his own behalf the court, i n  endeavoring - 
to bring the witness to testify on matters relevant to the issue, made 
comment, "Up to now the defendant's personal testimony was like a 
Georgia lake, a mile wide and an  inch deep." This Court has always 
been very careful to enforce the provision of the statute which prohibits 
a judge from expression of opinion in the trial of causes before the jury, 
C. S., 564, extending the inhibition to such expression in the hearing 
of the jury a t  any time during the trial, and whether the objectionable 
comments may be towards the testimony offered, the witness testifying, 
or the litigant and the cause he is endeavoring to maintain. 8. 2 ) .  

Rogers, 173 N. C., 755; 8. 2 % .  Harris, 166 N. C., 243; 8. v. Cook, 162 
N. C.. 586; Park v. Ezum,  156 N .  C., 228; Withers v. Lane, 144 N .  C., 
154; 8. v. Dick, 60 N. C., 440. 

I n  the present instance, however, while the comments objected to may 
have been ill-advised, we are of opinion that they should not be held 
for reversible error because. from the facts and attendant circumstances 
disclosed in the record, it appears that they were made and necessarily 
understood as a mere pleasantry, and could hare  reasonably had no 
appreciable effect on the result. The defendant, a witness in his own 
behalf, had been testifying for some little time and had said nothing 
material or relevant to the issue. The judge, with commendable patience 
had requested his counsel to direct the statements of the witness 
to the matters on issue; the judge himself had tried more than once, 
and in  another effort i n  this direction made the remark obiected to. I t  
was not intended or understood as a comment adverse to the witness on 
his character or veracity or the weight of his evidence on any essential 
feature of the charge, but on the rambling and irrelevant nature of the 
witness' statements to that time. And herein the instant case differs 
from that of S ,  v. Rogers, to which we were cited on the argument. 
There a defendant, testifying in his own behalf, was told by the pre- 
siding judge "to answer the question more concisely and quit dodging," 
an adverse comment on the witness both as to his manner and the weight 
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of his statements, well calculated to prejudice defendaiit and his  cause 
in the estimate of the jury. 

Defendant excepted further and moved on arrest of judgment that  
there was no charge in the bill that  defendant had made an  assault on 
a female, he being a t  the time over eighteen. The  proof clearly showed 
that  the defendant was over eighteen a t  the time of the alleged assault, 
and on the trial no question was made as to that  fact. On  the form 
of the bill, the objection was expressly resolved against the defendant 
in S. v. Smith, 157 N. C., 578. 

On the record, there has been no error shown that  would justify the 
Court i n  disturbing the results of the trial, and the judgment of the 
court below is  affirmed. 

S o  error. 

STATE v. DEKNIS JESSUP. 

(Filed 27 April, 1921.) 

1. Criminal Law-Larceny-Felonious-~ntentIntentInstructions. 
Although the trial judge has stated correctly the contention of the 

defendant as to guilty knowledge, it was error for him to exclude from 
the consideration of the jurx certain evidence which the tlefendiint oRered 
to disprove, and n-hich tended to disprove, such guilly knowledge or 
felonious intent. 

2. Criminal Law-Larceny-EvidenceFelonious Intent. 
I n  order to shon- that there was no felonious intent or :uilty knowledge 

in taking or receiving an automobile, it is competent for the defendant 
to show that the party who took the car, which was similar to one which 
he himself owned, did so by mistake, believing the car to be the one 
which belonged to him or his employer, and this would he competent 
evidence on behalf of the defendant, indicted for receivi~lg the car h o w -  
ing it to be stolen, as it tended to show an ahberire of felonious inteut 
of the person who took the car, and, therefore, an nl~sence of guilty 
knowledge by the defendant, who afterwards received it 

APPEAL by defendant from Ray, .J., at Janua ry  Term, 1921, of 
RIGHB~OKD. 

The defendant was indicted jointly with one Maner for the larceny 
of a Ford automobile, the property of one H. H. Anderson, and there 
was a count for receiving. The  plea was not guilty. On  the tr ial  the 
defendant, in order to show that  he had no felonious inient and really 
did not steal the car, proposed to inquire of the defendazt Maner, who 
was a witness in  his own behalf, as to any knowledge he  had that the 
Ford car had been stolen, and the evidence was excluded, the defendant 
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noting an  exception. There was evidence that  on a Saturday night 
Maner, Jessup, and Shaw drove from Fayetteville to Rockingham in  a 
Lexington car belongi~lg to Maner, and after spending a part  of Sunday 
in  Rockingham, they drove a t  night to Hamlet, six or seven miles away, 
and at about 8 o'clock the same night Jessup and Sham drove back to 
Fayetteville from Hamlet in the Lexington car belonging to Maner, 
and later in the night Maner followed them to Fayetteville in the Ford 
car belonging to Anderson, which he found 011 the street in front of a 
moving picture house. When he arrived a t  Fayetteville he left the Ford 
car in front of his boarding house until morning and then placed i t  in 
front of the Jessup garage. An extra t ire and some other minor equip- 
ment were taken from the Ford car and left i n  the garage. 

There was evidence offered, but rejected by the court, that  there had 
been an  agreement between Maner and his brother-in-law, J i m  Dleykan, 
that Maner should take Dleykan's car to Faye t t e~ i l l e  and sell it, and 
that  Maner made a mistaxe in  taking the Anderson car for the Dleykan 
car, as the two looked very much alike, both being Fords of the same 
model, and that there was no intention of stealing the Anderson car. 
Defendant was convicted, and appealed. 

Attorney-General X a n n i n g  and Assistant Attorney-General S a s h  for 
the S f a t e .  

IT'. C.  Downing and XcCormick  & Clark for defendant. 

WALKER, J., after stating the facts:  Notwithstanding the exclusion 
of the evidence as to intent, the court charged the jury, as to one of the 
contentions of the defendant, being that  the agreement had been made 
with Dleykan and that the Anderson car was taken by Maner through 
prror as to its identity and ownership, because of its similarity to the 
Dleykan car, explaining to the jury that. as defendants therefore con- 
tended, there was no felonious or dishonest intent in taking the Ander- 
son car, but, by his previous ruling, he had left the defendant Jessup 
nithout the elidence to support this contention, and also without the 
evidence to show that he had no knowledge that the Anderson car had 
been stolen. If we concede that  there was eridence for the jury to the 
contrary of Jessup's contention, that  is, such as would tend to show 
his guilty knowledge and felonious intent, i t  was error to exclude the 
evidence and thus disarm him so that  he could not defend himself 
against the charge of the State. 

I t  was manifestly competent to show by the defendant himself, if 
testifying in his own behalf, not only the absence of guilty knowledge 
that  the car had been stolen, if it  had been, but also the absence of 
Maner's intent to steal it .  This Court has expressly ruled upon this 
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question of guilty knowledge, gnilty motive or intent, in Phi fw I > .  

Erwin, 100 N. C., 59, a t  p. 65, where Chief ,Tusficr Snzith said, citing 
and qnoting f rom 8. ?I. King, 86 N .  C., 603 : "The test of the admissi- 
bility of the evidence of motive or intent is the materiali-y of the motive 
or intent i n  giving character to the act, and when they must, as separate 
elements, coexist to constitiite guilt or produce a legal result. When, as 
distinct facts, each must be alleged and proved, the inference to be 
deduced may be met and repelled by the direct testimony of the party 
as to their being entertained by him." 1 Wharton on Evidence, see. 482. 
This is direct instead of circumstantial evidence as to guilty intent or 
knowledge or motive. I n  the Phifer case the plaintiff, on his o ~ m  bc- 
Iialf, was allowed, after objection, to state that he knew nothing of any 
understanding between the parties to the mortgage that the mortgagor 
was to remain in possession when the goods were delivered to him, nor 
of any purpose on the part  of either to defraud the mortgagor's credi- 
tors, and this upon the question of plaintiff's fraudulent knowledge or 
intent. This was held to be admissible. 

There are several assignments of error as to other rulings, but they 
may not be presented again, and we will not consider them. 

There was error i n  the rulings, as indicated aboue, because of which 
the defendant Jessnp is entitled to another jury. 

New trial. 

STATE r. FRONTIS DIGGS ET AL. 

(Filed 27 April, 1921.) 

Crin~inal Law-Conspiracy-IndictrnentEvidence-Others Not Named- 
Instructions--Appeal and Error. 

Where the bill of indictment charges a conspiracy resulting in the 
commission of n crime hy persons named in the bill and ckhers, and there 
is evidence thereof not only a s  to those named but also as to others, 
a charge that it takes more than one person to make a conspiracy, but 
confining the definition of conspirac~ to a conviction of more than one 
of the parties defendant. is reversible error, in leitving out of considera- 
tion the evidence that one of those named iri  the bill mnj have conqpired 
with others not named therein. 

APPEAL by defendants from VcEJroy,  J., at  Septembw Term, 1920; 
of A i ~ ~ ~ ~ .  

Criminal prosecutioii, tried upon an indictment charging the defend- 
sn ts  (fourteen in number) with conspiring, ronfederating and agreeing 
among tlicmselws and with others to ~ m l a n ~ f u l l y  and feloniously assault 
and murder one W. H. Watkins. 
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The evidence, tending to show an  unlawful conspiracy among the 
defendants, was equally as strong in establishing that  others, not named 
in the bill, participated in  what took place and aided and abetted the 
nresent defendants or some of them. 
1 

Upon the question as to what verdict might be rendered, his Honor 
charged the jury as follo~vs: "Gentlemen of the jury, you may return 
a verdict of guilty as to any two or more of the defendants or you may 
return a verdict of not guilty as to one or all of the defendants. You 
cannot find one alone guilty because it is  necessary that  a t  least two 
combine in  order to form a conspiracy. So your verdict may be guilty 
as to any two or more or all, or not guilty as to one or more or all, as 
you may find and are satisfied from the ~ v i d e n c ~ . "  Defendants excepted. 

The  court directed a verdict of not guilty as to seven of the defend- - - 
ante;  two were acquitted by the jnry, and the remaining five, to wit, 
Frontis  Diggs, Ales. Douglass, Watt ,  F rank  and Ben Robinson, were 
convicted, and from the judgments pronounced they appealed. 

d tforrzcy-General -11 anning and Assistant Attorney-General Nash for 
fAe  8 f a f c .  

,lIcLcndor~ Le. C o v i n g f o n  and R. R. Redwine  for defozdants .  

STACY, J. The defendants were tried jointly, and rightly so. But  we 
think his Honor erred in charging the jury that a verdict of guilty could 
not be returned against one of the defendants siilgly and that all should 
bc acquitted unless as many as two were convicted. I t  is t rue the crime 
of conspiracy cannot be committed by one person alone. I t  requires 
the confederation of a t  least two and, of course, it  may include more. 
5'. 11. C h r i s f i a n b u r y ,  44 K. C., 46;  S .  C. I'otcnger, 12 N .  C. ,  357. But 
the bill charged that  the defendants conspired among themselves and  
v i f h  o f h ~ r s .  Hence, the jury might have found that only one of the 
defendants participated in the alleged offense with another or others 
not on trial. The instruction n-ould have been correct had there been 
no evidence tending to incriminate others along with the present defend- 
ants, or had the indictment not been c u m  mzt l f is  aliis. S. I , .  T o m ,  13 
N. C., 360. r n d e r  the instant circumstances, howerer, we think the 
charge, as given, was prejudicial to the defendants, entitling them to a 
new trial. 

There are other esceptions, appearing on the record. worthy of con- 
sideratiol~, but as the case goes back for another hearing, and as they 
may not occur again, we refrain from further comn~ent. 

New trial. 



(Filrd 4 Map. 1921.) 

1. Homicide--Self-defel~se-Evirlencc--C~iminal Law-Appeal and Error. 
Wherr upon the trial for ;I homicide there is c\-idnlc8c tentliug to shon 

that t h ~  deceased had drawn his pistol on his Inwtlier after ;r quarrel 
between t h e m  a t  the same time t h r r a t e n i ~ ~ g  his lifr. alrd then they con-  
ruencetl shooting :it each other. w1lic.h rcsnltcvl ill tle;ltlr, 11l)on thr trial 
for a homicide thp ~ r i s o l ~ r r .  11p his on-11 tcstiluol~?.. I I I ; I ~  sI~o\v. \\.it11 the 
I~urden of proof on 11in1, thtrt withollt t1cf':rnlt OII his on-11 ] I ; I I . ~  I I V  ht1t1 
shot and killed unclrr :I rrason:rllle apl)rr~l~r~~l.;ior~ of his O\\-II cIot1t11 or' 
grrat bodily harm : and the esclusior~ of his answer to :I tll~t'stion to the 
effect that 11c so 1)elierd wliel~ he fircd the f:~t;tl shot. i.: rt.versil)lr error 
on his ;IPD~:II.  which will entitle hinr to :I riev trial. 

E. Same-Instructions-Trials. 
Where eritlence of self-defense is erroneou4j e x l u ~ l ( ~ t l  (111 the t r i :~l  

for a homicide, the error is e~nl11i:rqizetl I,. an  in\trut tion to the jury  
that  a verdict of guilty of n~nn~.l :~ughtcr  a t  leaqt sllonl(l Iw retunled. 
unless the jury slioultl find that the ~risclner hnd nlrnntlo~le(l the tight 
in good faith or had si~nified his 11u1yO~e to do $0 hefor~e hrillg the fatal 
shot. 

IKDICTMEST f o r  murder .  Apprn l  by d e f c i d a ~ i t  f r o m  Ray, J.. a t  
J a n u a r y  Term,  1921, of USION. 

I n  proper  t ime the  solicitor a i ~ i i o u ~ ~ c c t l  that  n ~ e r d i c t  of i1111rder i n  t h e  

first degree \\-odd not hc insisted on, and  tlir c a m e  n x  subniitted to  
the jury a s  to t h e  lesser offenses i~lclwletl in  the  cliargc.. Defendant  

was co~ir-irtcd of the  cr i inr  of n i a ~ ~ s l a u g l i t t ~ .  Judgnicbi~t, a i d  lie cs- 
ccpted a i d  appealed, assigiriilg errors. 
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got out of the car, and after some angry words between him and S o a h ,  
the deceased, defendant started walking to Monroe. That ,  wishing to 
induce Lucius to go back with them, Jo l i~ i ,  who was driving, turned the 
car a ~ i d  backed it up  the road after  Lilcius. Passing hiin about three 
steps, Noah, the deceased, said to Lucius, "G- d- you, get in this car 
and go home." Lucius made no effort to get i n  and Noah drew his 
pistol and said, "Dan111 you, I will kill you if you are the last brother 
I've got." S o a h  drew his pistol just as he said "Damn you, I ' ll  kill 
you if you are the only brother I've got," and a t  that  time the shooting 
began. (This  witness said he did not know which fired first.) ,Ind 
in the shooting, Koah wceived a mortal ~rouiid from which he died that  
night as stated. 

During the trial, when defendant was testifying as a ~r i tness  in his 
orrn behalf, after admitting that he had shot Koah, he was asked 
whether at the time he fired he believed Noah was about to shoot him. 
On  objection the question and answer were excluded. The answer would 
h a r e  been that  the witness believed the deceased was going to kill him. 
This  same question, substantially, was put to the witness in different 
forms and both question and answer excluded, as follows: 

"State. Mr .  Robinson. whether or not you would have shot Noah 
unless you had thought he  was about to shoot you." 

Again, "When you saw him with a pistol i n  his hand and he told 
you to get in the car, what did you think?" 

Further,  "You may go ahead and tell his Honor and the jury, Mr.  
Robinson, when your brother Noah drew his pistol and told you to get 
in the car ~ r h a t ,  if anything, did you heliere he  was going to do?" 

Alnother, "Please state whether or not, Mr. Robinson, a t  the time you 
fired a t  your brother you believed he was about to shoot you." 

On the facts presented, the principle of self-defense would arise to 
defendant if, being in no default himself, he killed his brother when 
lie believed a n i  had fa i r  and reasonable ground to believe that he  was 
in danger of death or great bodily harm from his brother's assault. 
While, in order to sustain this position. defendant must satisfy the jury 
that  he had a fa i r  and reasonable ground to apprehend some harm to 
himself and it was necessary to kill for his own protection, the evidence 
excluded by these rulings in some form should have been received as 
tending to establish defendant's right of self-defense. 

The  decision is emphasized by the fact that the judge, among other 
things, instructed the jury that  if defendant entered into the fight 
~ v i l l i ~ ~ g l y  he  would be guilty of manslaughter, a t  least unless before the 
killing he abandoned the fight in good faith, and in  some way signified 
Ilis purpose to do so, under the doctrine approved in S. I , .  i ' i enn~dy ,  
169 S. C., 326. I n  this aspect of the case, also, the excluded evidence 
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bore directly on t h e  issue of gui l t  or i~inocence and sho i~ ld  have  been 
received. 

By t h e  rul ing of his  H o n o r  we  a r e  of opinion tha t  the  tlrfendant has 
been erroneol~slp deprived of t h e  r igh t  to  testify in  his  o n n  bchalf on 
mat te r  mater ial  to  h i s  defense, and  is entitled to  a new trial.  

N e w  tr ia l .  

STATE r. JAMES COI3I.E. 

(Filed 4 May. 1921.) 

1. Courts-Jurisdiction-Juvenile Courts-Investigation- J u s t i c e s  of the 
Peace-Statutes. 

The jurenile court, as a separate part o f  the Snl)t>rior ('onrt. is give11 
by C. S.. 5039, among other things, the sole power to inrtwtiwte charges 
of mistlemennors, and of felonies with punishment not ert~erding n ten- 
year imprisonment. ~ n a d e  against children hetwecn the H ~ P S  of fonrteen 
and sixteen years. a t  the time of the offense committetl. ~ n d  ~ S C ~ I ~ I ~ P S  

the. jurisdictiol~ of the justice of the peace to Mnd then1 ovcr to the 
Surwrior h u r t  in such instances. S. v. Rurltctt, 179 X. C.. 7:%. cited 
and applied. 

2. Same-Assaults-Deadly Weapon-Superior C o u r t T r a n s f e r  of Causes 
-Ren~oval of Causes. 

The juvenile court has esclusivr juridiction ovcr inveqtiqating a 
charge of an assault with a deadly weapon, inflicting I wriouq injurs. 
made hy a child within sixteen years of age, and where a justice of the  
peace has aqsumed jurisdiction and bound the defendant over to the 
Superior Court, the case will, on motion, he removed to the juvenile 
rourt, to he proceeded with a? the statute directs, though a t  the later 
dntc the offender's ape may be more than Gixteen years. C. S.. 3039. 

Where the jurisdiction of the jurenile court has once attached it  re- 
mains during the minority of thr  youthful offender, f o ~  the 11urpo.e of 
hiq correction and reformation. C. S., 5039. 

4. Statutes-Discrepancies-CourtsJuvenile Courts. 
Ronhlc ,  the provi4on of sec. 3, ch 97. Puhlic Laws 191C8. that t h ~  ~neilri- 

ing of the word "child" shall he one "lecs than eighteen years of age." 
ant1 the term "at111lt" cha11 mean any person eighteen years old or over. 
intel~tletl, from the interpretation of the entire chapte.. that to come 
within t h ~  provision of the act the 1.11iltl chould 1w a ~ninor  uiltlrr the 
;rw of qistwn year% and Hcld, the t l i~cre ]~ni ic~  i i  cured 1 ) )  C' S . .X4l 

.IPIWI, by the  S t a t c  f rom Rcry, 6., a t  J a n u a r y  Term,  1921, of Ahmts. 
C r i m i ~ l a l  prosecution for  nn ass:~lllt with :I deadly \wrLpon, inflicting 

ecrionu i l i jurx upon one El l i s  Harr i l lgton.  
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I t  is admitted that  a t  the time of the alleged assault, 2 May, 1920, 
the defendant was less than sixteen years of age; that  he was arrested 
upon a warrant  issued by a justice of the peace, and that  upon the pre- 
liminary hearing a motion was made to transfer the cause to the juvenile 
court, based upon the following affidavit : 

"W. D. Coble, being duly sworn, says that he  is the father of J i m  
Coble, the defendant, and that  the said J i m  Coble is only fifteen years 
of age. and will not be sixteen until in Ju ly ,  1920. 

"Wherefore, in behalf of said minor, he  asks that  the charge of 
assault against him be removed to the jurenile court for dnson County. 

"W. D. COBLE. 
"Sworn to and subscribed before me, this 5 May, 1920. 

"E. E. BARRET, J. P." 
This motion for remora1 was denied by the justice, and the defendant 

was bound over to appear and answer the charge preferred against him 
at the next term of the Superior Court. 

A\t  the September Term, 1920, of Anson Superior Court a bill of 
indictment was returned by the grand jury, to which the defendant was 
required to plead; and it is admitted that  a t  the time of the finding of 
said bill the defendant had reached the age of sixteen years. 

When the case was called for tr ial  a t  the Janua ry  Term, 1931, the 
defendant renewed his motion to have the cause transferred to the 
juvenile court. This motion was overruled. Whereupon the defendant, 
reserving his right to enter a plea in abatement, submitted to the offense 
and moved to be discharged upon the ground that the prosecution had 
abated by reason of the fact that  his case, at the time of the alleged 
occurrence, was cognizable only in the juvenile court, and that, as he  
had reached the age of sixteen years without any valid action having 
been taken against him, the Superior Court a t  term was without author- 
ity to proceed further in the cause. This motion was allowed, and the 
State appealed. 

Attorney-Qen,eral X a n n i n g  and A l  ssisfant d t f o r n e y - G e n ~ r a l  -\-ash f o r  
f h e  S f a f e .  

Tar7fon LP' Edwards  for  defendant. 

STACY, J .  Chapter 97, Public Laws 1919, now C. S., 5039, e f  seq., 
was before the Court for construction i n  the case of S. T .  Bt t rne f t ,  179 
N. C., 7'35, where, among other things, it mas held that  children under 
sixteen gears of age, cliarged ~ i t h  being delinquent by reason of the 
riolations of the criminal l a w  of the State, should not be treated as 
criminals except in certain cases, and that the statute provided and was 
intended to proride in effect : 

1. That  the Superior Courts shall h a r e  exclusive original jurisdiction 
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over all cases coming within the p r o ~ i s i o t ~ s  of this ac t ;  a d  there shall 
be established in each co~ltity a jnvcnile court, a? a scparatt> part of tlic 
Superior Court of the district, for tlie hearing of all such matters aud 
CRllSCq.  

2. That  cliildrtw under fo~irteeii years of age are no louger indictable 
2s c~rimitials, but in case of delilrquenry must he dcalt v i t h  as ~va rds  of 
the State, to bc cared for. c o ~ ~ t r o l l d  atld disciplitiecl wit11 a v i e r  to their 
reformation. 

3. That  children betwwti the ages of fourteen aiitl sixteen, when 
charged with felonies in which tlie puuishrnet~t caiiilot rxceed imprison- 
ment for more than tn i  yc3ars, are committed to the juvenile court for  
investigation, and if the circnnistanccs rcqnire it, ma? bc boutid over 
to be prosecuted in the Superior ('ourt a t  term, nnder the criminal law 
appertaining to the charge. 

4. That  children of fourteen years and over, when charged with 
, felonics in  wliicli the putiishmriit mag be more than ten years imprison- 
ment, ill a11 cases shall he subject to prosecution for crimes as in case 
of adults. 

3. That  in matters investigated and determinrd by the juvenile court 
no adjudication of such court shall be denominated a conviction; and 
further, that  iio child, dealt with under the provisioiis of the act, shall 
be placed in  any penal institution or other place where they may come 
i n  contact with adults charged with or convicted of crime. 

6. "When jurisdiction has been obtained in the case of any child, 
ut~lcss a court order shall he issued to the contrary, or unless tlie child 
be committed to a n  institution supported and controlled by the State, it  
shall continue for the purposes of this act during the minority of the 
child. The  duty shall be constant upon the court to give each child 
sub,ject to its jurisdiction such oversight and control in thc premises 
as  rill conduce to the welfare of sucli child and to tl e best interests 
of the State." Sec. 1. 

7 .  "This a r t  shall be construed liberally arid as remedial in character. 
The  powers hereby conferred arc  iutended to be gencl.al and for the 
pllrpose of effecting the beneficial pnrposes herein set forth. It is the 
intention of this act that  i n  all proceedings wider its prorisions th r  
court shall proceed upon the theory that  a child under its jurisdiction 
is tlic ward of the State, arid is subject to the discipli~le and entitled 
to the protection which the court sliould give sucli child undcr tlie 
circuiilstalices disclosed in the case." Sec. 4. 

From the foregoing it follows that tlir defetldant's rnotioli for removal 
of hi5 cause to thc juvenile rourt for inr-estigatio~l anti deterniit~atioil, 
accordii~g to the law apprrtnining to the charge, should have been 
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allowed. The defendant has committed no offense for which he may 
be treated as a criminal under the statute. H e  is charged with a misde- 
meanor, though a serious one, and not a felony over which the Superior 
Court a t  term would have jurisdiction. His  delinquency or c o n d ~ ~ c t ,  
which makes him amenable to the law, is cognizable, i n  the first in- 
stance, only in the juvenile court. Hence the indictment returned by 
the grand jury should be dismissed and the case remanded to the juvenile 
court for its consideration. 

The identical question here presented mas before the Supreme Court 
of Kentucky in  the case of X a t t i n g l y  u. Commonweal th ,  171 Kp., 222, 
where i t  is said:  "Upon the question of jurisdiction, the only point 
raised here that  is not concluded by former decisions of this Court is 
the suggestion that  the age a t  the time of trial, rather than at the time 
the crime was committed, should prevail. I n  our judgment, however, 
this suggestion is  unsound from the very terms of the statute as well - - 

as uDon reason. The statute defines a (delinquent' child to be one'who. 
of the ages specified, commits any of the acts named, including the 
crime charged here, and then vests i n  county courts of the State exclu- 
sire jurisdiction to t ry  such 'delinquent' children. They become 'delin- 
quent' children, by the commission of the act denounced, when the acts 
are committed, and the jurisdiction then vests exclusiwly in the county 
court, which court, having thus acquired exclusive jurisdiction, cannot 
be ousted by its failure to act. 

"The very purpose of this law, as has been declared by this Court 
upon more occasions than one, is to provide for the protection and care 
of juvenile offenders i n  a humanitarian effort to prevent them from 
becoming outcasts and criminals, rather than to inflict punishment for 
their delinquencies. To hold that  the officers charged with the execu- 
tion of the law may defer action until the offending child has passed 
the age thus protected by the statute, and then prosecute him as a 
criminal and not as a juvenile, would defeat the very purpose of the 
law and cannot be sanctioned." 

Probably i t  should be noted that  in see. 3, ch. 97, Public Laws 1919, 
i t  is provided that  the term "child," when used in this statute, shall 
mean any minor less than eighteen years of age; and the term "adult" 
shall mean any person eighteen years of age or over. Reading the entire 
context of the chapter, however, it  would seem that  the Legislature 
intended to say that  a child, to come within the provisions of the act, 
should be a minor under sixteen years of age, rather than under eighteen. 
This discrepancy evidently was occasioned by the fact that  the lam of 
1915, which was repealed by the law of 1919, provided that  the term 
"child," when used in that  act, should be a minor under eighteen years 
of age. But  this variance apparently has been corrected as will appear 
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from section 5041 of the Consoliclated Statutes, and can h a r e  no mate- 
rial hearing here. 

The  jurisdiction of the juvenile court is not to be ousted or denied 
by reason of thc fact the defendant has now reached th3 age of sixteen, 
for it is clear that  his age a t  the time of the commission of the offense, 
rather than a t  the time of trial, is  to determine his guilt or  liability 
and the tribwlal which shall take cog~lizance of his casr. Fnrthermore, 
he is not to be tried as a criminal but as a juvenile delinquent; and, 
wider tllc express prolisions of tlic statute, the jur~sdict ion of the 
juvcnile court, llavi~yg oncc attached, continues for !he purposes of 
correction and refonnation dnring the mi~lor i ty  of thr  defendant. 

Tlic case d l  be rcmatidecl with direction that  thtl indictment be 
c!istnisscd and that  the dcfrndant be committed to thtk jurrnile court 
for further proceedi~lgs. I t  is so ordrwd. 

Error.  

STATE r.  J O H N  HILL. 

1. Criminal Law- Rape- Assault With Intent- E v i d e n c e  Nonsuit- 
Trials. 

Upon the trial for an a w l u l t  ul)on a female with intent to r ~ r i u h .  
eridence that the clefrndaiit. livinq in  the same hou~e,  enteretl tlir room 
of the proueeutrix at ~iicht  through the partly opeli door to her room. 
and nhile she wau nsleep. 111acetl h i \  hand upon her hand nntl ul)on her 
forehead. and imn~etliately left upon lief waking and ordering hi111 to  
do so, is i~lsufficient to convict under the charge of all intent to ravi41 
hw or to effect his ulilawful purlme witlwnt her conccl~t, mt l  on tlli. 
c40uiit n judgment af of non<uit \lloulil be granted under the uttltute. 

~ P I : A L  by tlle cleft t~da~it  from Lane, J . ,  at May 'Perm, 1920, of 
&IEPI~I,EKUI'RU. 
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The  defendant was indicted for ail assault upon Ru th  Martin with 
intent to ravish her. 

The  eridence against the defendant will sufficiently appear from that  
give11 by the prosecutrix herself, a.hich is as f o l l o ~ s :  

"Oil 1 2  ,Ipril, 1920, I was l i r i i ~ g  with my father, R. T .  Martin, on 
S o r t h  Caldwell Street. I am past eighteen years of age. I sleep on 
the second floor of my father's residence. The  defendant, John  Hill,  
nas  boarding and lodging at my father's house. H a d  been with us 
about a veek before the alleged assault. Hi l l  roomed on the second 
floor with a man by the name of Smith.  Their  room was diagonally 
across from where I sleep with my little brother, about ten years of 
age. Smith had been at my  father's house about a week. Mr .  Hil l  ate 
at our table. I had talked with him s e ~ e r a l  times and knew him when 
I saw him and knew his voice. U p  to the time of the alleged assault 
Hi l l  had conducted himself in word, manner, and deed as a gentleman. 
On  the night of 12 April, 1920, I retired with my little brother about 
8 :30 o'clock. I left my door partly ajar, as  I usually did, to call my 
father in case of sickness of my brother. About 11 o'clock I was aroused 
by some one placing his hands on my forehead; also on my hand. I 
first t h o ~ ~ g h t  it was my father. I said, 'Papa.' I then realized that  i t  
was not my father. The room v a s  dark;  I mas frightened by the man 
putting his hand on my forehead and on my  hand. I screamed out, 
'Who is tha t? '  H e  said, 'It 's John,  John  Hill.' I said, 'John Hill,  
what are you doing in here?  Get out of here.' I recognized him by 
his roice. (Tha t  was the only way I could recognize him.) There was 
no light in the room. I said, 'Get out of here.' John  went oilt like a 
'jiffy.' H e  immediately left the room. From the time 1 said, 'What 
are you doing here?' until he left the room didn't take two minutes. *I11 
he did to me was simply to put his hand on my  hand and on my fore- 
head. When I said 'Get out,' he immediately got out. I was greatly 
excited. I told my father n-hat had happened. That  was all that 
occurred. John Hill  had a peculiar voice and accent that  was easily 
distinguished. I know John  Hill  was the man who mas in  my room." 

By prayers for instructions the defendant requested the court to 
charge the jury, in substance, that  there was no evidence of the charge 
for them to consider and they should acquit the defendant. The  court 
refused to do so, and the defendant excepted. H e  was conricted, and 
appealed from the judgment. 

Sftonzey-General Nanning  and Assistant Attorney-General S a s h  for 
the State. 

T .  L. Kirkpatrick and C'larkson, Tuliaferro & Clarkson for defendant. 
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WALKER, J., after stilting tlic case: I t  has h e m  the settled rulc of this 
State, ever si l~ce thc case of h'. I . .  , l I n w ~ ! j ,  86 N. C., 6:8, was decided, 
that i n  order to convict a defe~rd:rnt on thr. charge of 111 assault with 
i n t c ~ ~ t  to commit rape the evidence should show not cnly an  assault, 
hut that  the defendant illtended to grat ify his passion on the person of 
the woman, and that  he intended to do so, a t  all erents, notn.ithstanding 
any resistance on her part. I t  was held in the J f a s c ~ ! j  msc .  that tlie eui- 
tlence there offered 11y the State was xholly insnfficimt for a conviction, 
and thc facts were w r y  much stronger than those we find in thiq record, 
giving tlie S ta te  the bellefit of considt~rinp thcm in the most favorable 
light for it. The  X a s s e y  case haq becn approved serer11 times. R. P. 
$ y m i f h .  136 h'. C., 684; 8. 1 % .  ,Jeficrcys, 117 N. C., 743. I t  has 1xc11 said 
that it is neither charity nor common sense nor law to i11ftr the worst 
intent which the facts will admit of, tlie reverse being the true rule 
110th of justice and of law. Thc guilt of a person is no1 to be inferred 
bwause thc facts are colisistent therewitli, as they must he inconsistent 
with his innocence. S. 1 . .  X ( L S S P ? ~ ,  86 S. ('., 658; S. 1 $ .  A l d a n ~ s ,  133 
N. C., 671; 8. 1 % .  , J e f f r eys ,  ,511p~a : S. 1 % .  Il(>Berr?y, 123 1'; C., 703. The  
dcfentlant entered the room where the prosecutris and l iw little brother 
werc sleeping, and did nothing rilnrc than place his halids on her fore- 
head and hand. She  was awakerid and screamed, inquired as to  ~ h o  
it was, and was told that it was John  Hill,  the defendant, whom she 
had known w r y  well. When she asked him what he n:Is cloi~lg in the 
room and told him to get out, she testified that lie left immediately, or, 
in her own words, "in a jiffy." TIP made no denionstration of force or 
~ io l ence  against her, and there was nothillg said or done by him indi- 
cating any intent on his part  to (lo llw harm by the us? of force, and 
certainly nothing to show that he came into the room with the intent 
to r a ~ i s h  hr r .  H i s  sole purpose was to solicit the grat~fication of his  
s e s ~ ~ a l  desires, if he had any evil intwit at all. This, of course, was 
unlawful, and he committed an  assault n p o ~  her by placing his hands 
on her forehead a11d hand, against hw will. but this lira: not the crime 
charged in the bill of indictment. Tlw specific intent W I S  lacking. ., 1 lie evidence ill ('omm 1 % .  X ~ r r i f f ,  14 Gray (Mass.), 415 ; 8. c., 77 
,Im. Dec., 336), was much stronger than is tlie cridence in this case to 
zhow "the intent to ravish," and yet that  C'ourt held that  the alleged 
intent was not shown, but a w r y  different one, and that  i: the case here. 

Wc cannot grant  the nonsuit, as the defendant could hare been con- 
victed of an  assault the same as if it  had been separat?ly charged in  
an indictment. C. S., 4630. Where the assault is upon a woman and 
the assailant is over eighteen gears old. hc may be punished as provided 
by the statute. C. S., 4213. 
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T h e  A\t ton~e--Gencral  state,., i n  h i s  brief, t h a t  "he h a d  been unable 
to  find a case ill v-hich this Cour t  has  sustained a conviction on evidence 
altogether as inconclusive as  the above," meaning t h e  testimony i n  this  
case. H e  cites several cases to sustain the  judgment, bu t  i t  appears  on 
e x a m i ~ l i n g  them tha t  they a r e  clearly distinguishable, and  one of them 
(S. 1 . .  Pupe,  127  K. C., 512) is espressly so held to  be i n  S ,  v. Smifh, 

T h e  court  erred i n  refusing the  four th  p rayer  f o r  instructions and in 
charging t h a t  there mas evidence of the  cr iminal  intent,  though t h e  
judge n-as correct i n  denying the  motion f o r  nonsuit, a s  defendant 
could have b ~ e n  convicted of a n  assault u l ~ o n  the  evidence and under  
proper  instructions to t h e  jury. 

S e w  tr ia l .  

STATE v. SOX CARRAWAT. 

(Filed 4 May, 1921. 'I 

1. Homicide-Murder-Exclamations-Res Gestae--Hearsay Evidence- 
Criminal Law-Appeal and Error. 

There was evidence upon the trial of a homicide tending to show tlint 
the prisoner entered unrvillingly into the fight resulting in death. ;lnd 
ncted throughout in self-d~frnire, n~ id  that while enweed in n struggle 
~vjtli  the deceased the latter cut  him upon the face, neck. ant1 throat. 
cn~lsi l~g n profusion of blood to flow: Held, it  was con~petelit for an eye- 
witness to testify to the esclaruation of tmother then comilig up, and as a 
11;lr.t of the m . s  ycstuc'. t l ~ i ~ t  the clt~~e;~setl \T;W cutting llini to l~ieces, and 
not objectionable as  hcnrsny evidence of a l ~ s t  traiiraction; mitl the 
exclusion thereof was reversible error. 

2. Homicid-Murdela-Criminal Law-Self -def ense-Threats-Communi- 
cations-Evidence--4ppeal and Error. 

Where the evidence is sufficient upon the question of s~ l f - t l c~f r~ iw U ~ N I I I  

the trial for a homicide, the exclusion of evidence tcndilig to shuw t l ~ t  a 
near relative of the deceased had pre~iously n.;~l.l~rtl the 111~iso1ic~l of the 
deceasecl's threat to kill him, constitutes revcw4l1lc error. 

3. Homicide-,Murder-Crinlinal Law-Dangerous Character of Deceased 
-Evidence-Self-defense-Appeal and Error. 

Upon the trial of a homicide, i t  constitutes reversible error for thr. trial 
judge to exclude evidence of the danfrerous ch:lracter of the decensetl whrli 
(lrinlting \\-lien there was evidence that he was in this condition at  the 
time. :nit1 that the prisoner had shot and killed the deceased in self-defense. 

APPEAL by defendant f r o m  Ray, J., a t  the  J a n u a r y  Term,  1921 .  of 
-1 1 T sox.  

T h e  dcfendnnt ~ v a s  tried on a bill of indict tne~it  charging murder  of 
F r a n k  Robinson, and h e  was c o n ~ i c t e d  of manslanghter with a recom- 



562 I S  THE SUPREME ('01-RT. [ l a 1  

~ n n r i l c r  i n  the s ( ~ c o x l  d c y r ( , ~ ~ .  
1'1ic~ State 's  c,ritlc~icc t c ~ t ~ t l ( ~ l  to slion tha t  tlliy dcfc~itlanrt hail b r ~ n  

hi111 a rainroat .  111) ~ ~ l i ~ c c ~ l  tliis r:li t l im~t lx~l!iiii! tllv c.on~rtcr ill tllc. storcl 
of M r .  Gilmorc.. togotllc~r ~ v i t l i  n pi+tol .  A \ f t ~ , r  111. 11x1 i lc l i~crc~t l  liis 

t1ccc:lwtl accosteil tlic ~ l c ~ f i ~ ~ ~ d n ~ i t .  '1'11(, t l c . f r~ i : l a~~t  p : ~ i ~ l  ~ i o  attcwtioil to 
11i111. T l l (~  11(~(~:1so11 tli(.ii v:dlc~l t11(> tl1,f1,1i11;1 ~ r t  : "SOIL ( ' : I I ~ I ~ ~ W ; I ~ ,  Go11 
d;tiii11 y o ~ l .  , ~ o i 1  11t~lr(l  I I ~ C ! "  Tli(1 t l (>f ( ,~~~I :a~ i t  11;rtI 11c~sro l t l (~1 the  s t o r ~  
stc'y airtl \\-:IS O I I  tliv sitl~>\v;llk. '1'111. t i c  c~:lwcl tI~c.11 ?nit1 : "l'o11 God 
: I  I i f  I I t 1  i 1 1 t  I I I ?  '1711(~ t l ~ f i ~ i ~ (  ; ~ i i t  :~~r.;wc~rc~tl:  
"SI)i,;1li to IIIC, lilw I :\III  :I l i l~i1:111; 1 : I I I I  1101 :I i l t ~ , ~ . "  (+i1111or1>, tlli, 
l ) rol)~. iotor  of thc  storc, Iic.art1 t l ~ i s  c ~ o ~ i ~ . c r s ; ~ t i o i ~ ,  at111 u p  to tl1c 
ilvo. ;111tl ~ I : ~ I Y Y I  11is 11:11iiI 011 l ~ o I ) i ~ ~ s o ~ i ' s  s l i o ~ d c l ~ ~ ~ ~  ; I I I I ~  TT . : I I . ! I~YI  1ii11i t h t  

storix. ,\t this tilric, ( ' :rl~:t\vn..  thc  tId"~iid:r~tt, ~ i ~ i d ~ r t o o l i  to l ( > a ~ o ,  alrtl 
I:ol)i~l.w~r got i ~ r  frolit of Iiinl : I I I ~  cut  h i m  off. l)c4(wtln11t t u r ~ i c d  :lg;lil~. 
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tlie defendant's right arni and shoulder. This grasp of the defendant 
by the deceased was described by the witnesses as the "sandy crook." 
Tlie position of the deceascd was such as to enable him to hold the de- 
fciidaut faqt by the neck and by the v-eight of his body prevented the 
m o ~ e n i e i ~ t  of liis right arni. Deceased then undertook to again cut the 
throat of the defe~ltlant, and coiitiliued in this effort for some time. The 
t n  o struggled up tlie street a fell steps, the tlcceasetl all the time ~uider-  
taking to cnt tlic tlefei~dalit's throat. The clcfe~iclaut, heiiig u i~ablc  to 
tlisci~gage himself froiii this "sa~itlj crook," succeeded in drawing his 
pistol from his pocket ant1 pressctl the same agnimt the body of tlie 
clccmvtl aiitl firctl twice, iuflictii~g niortal vouiicls. Wliea these shots 
\ \ c w  fircd tlie t lccmwl n a s  wltlcrtaki~ig to reach the throat of the 
tlcfcll(1alit nit11 liis lillifc. -\ftcr th~sc. shots ye re  fired the defendant 
relcawtl l i i n ~ ~ e l f  :~nd  at this t i l l i t  he described hinisclf as bciug dizzy 
fro111 the h101v that lie lia(1 rewired and was kl~oclietl ont of liis seiiscs; 
tlitl blootl n-as just pouri l~g o~c.1- his facc, mid he apprehended that his 
Iiljnric.. were sciGol~s one?;. II is  eyes and face were covered with blood, 
::ntl ill this n a g  his rision bccaiiie blurrrtl and 01)structed. Tlic dcccawd 
..\.as tll(>n in il stool)il~g or half-sitting postllre 011 the st tps of Tice's store. 
'I'll(. clefcntlniit got a fcn- feet from the dcccascd and hc tnnictl aroi111c1 to 
F C P  ~vliat the dccc:wtl was tloing. Tlic tlecensed Tras gr i t t i l~g  Ilis tectll, 
a l~ t i  llacl liis liailtl iii liis liip 11oc.kc.t. Tlic tlt~frlldal~t tc'stific~l tliat Ilc 
t l io~~gl i t  the drct~asccl was fisiiig to spriilg tovard him again. IIe then 
sliot tliree niorc times. Tlie last sliots ~ w r c  superficial and not sllfficicl~t 
to produce serious injury. 

I t  r a s  i n  el-idci~ce that Frauk E o b i n s o ~ ~ ,  the deceased, n-as under the 
influence of whiskev a t  the time of the difficultr. 

The  defc~idant assiglis tlic, fol lon.i~~g crrors whicli are based 011 cbscep- 
tions apl)cariiig in  the record: 

1. Joe  TTilificlcl tmtificd t l ~ a t  he was passing Gilmore's store, aud saw 
tlie begimliiig of the tronhlc: that he ncnt  back to nhcre  tlie defendant 
a i d  the clcceased TI-ere a i d  trim1 to stop them; that he  told tlic deceased 
to let the defendant alone: that tlic deceased paid no attention to him, 
ant1 thnt when the d t fent l~ l i t  tried to leave the deceased not in front of u 

hiin and stopped h im;  that nt h i s  time :he deceased came out with his 
knife: that they w r e  hooked np together, ant1 scuffled for some distance, 
and tha t  tlie deceased struck the tlcfciidant somen-here abont the face 
i t  i s  i f .  The ~.r.itncss ~ r a s  asked this question : 

Q. Do yon remember who else you ban. around there? -1. N r .  Jockey 
Xartiii-him and his lady had passed aiid were in  the beef marliet and 
lie come back to me and says, "Joe, he is going to cut him to pieces, 
ain't he 2" 

By the court :  Was the fight going on at that  t ime? -1. Yes, sir. 
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To the f o r e g o i ~ ~ g  evidence the Statc objected. Objection sustained, 
pnd the r+dnlce cxch~dcd from tlic jury. The  dcfendailt esceptcd. 

2. The tlcfendant, being recalled, testified : "1 had been knowii~g 
Fraiik Robir~son for about tell years. I knew his reputat io~i for violence 
-when he was drunk. H e  n.as mean. Re would kill yon. I I c  liad 
killed one man." 

Motion by the Sta te  to strike out answer. Notion allowed, and the 
defendant excepted. 

3. The defendant testified: ('Threats were communic~ated to me as 
being made by F rank  Robinsoil. Will Robinson's daughter cornmi~iii- 
rated the first threat. She met mc on the street down h w e  at Mr. Ful- 
ton .llleri7s store and said to me the boys had decided to l e a ~ c  it to her 
motllcr to let licr do v h a t  die wanted to do. The  boys ..\rere Will, Lee, 
and Daisy. Thew n e r e  Frank's  Lrothrrs. Said they decided to leave 
it to her mother and let her do what slie wanted to do. -111 escept 
F r m ~ k ,  mid F rank  said, 'IIc would be G- d- if he was going to leare 
it to her-he was going to kill tlic G- (1- s- o- h- She  came to 
n.licre I was, langlii~lg, and snid 1 had better watch F rau  i Robinion. I 
p n c ~ s i d  sllc n as refcr r i~ lg  to thc charge that I n.as the fatllcr of the child 
of Frallli Robinqon's sister." 

* i t  this jnncturc t l ~ c  State moved to strike out the evidriice of the fore- 
goinq tllrc~atq. Objcctioll sustained, :111d the evidence witlidrawt~ from 
the jury. to whicll the tlcfciidant c~cep t rd .  

Tlicrc are o t l~cr  e . \ i q t i o ~ ~ s  to the charge. 

I ,  J The rulings on micle~lcc are crromous and entitle the 
tlcfm~dnnt to a iicw trial. 

T ~ I P  clc~clar:~tio~l of h l a r t i~ l ,  "Joi., 11(. is going to cut him to pieces, 
ni~l't  Ile!"-made after the dcccased had cut the defciitiai~t once, and 
vhi le  lie hat1 o i ~ c  itrill aro1111tl his neck a i d  the knife on his throat, was 
c o m l ~ c t e ~ ~ t  as n part  of the I Y V  ( I P C ~ ~ C .  McKelvey says, p. 278: '(The 
grot~tltl of rc~liahilitp upon which snch nnknonli declarations arc  received 
iq their ipo~itnncit,v. They arc tlw cr te~npore ntteranccs of the mind 
m~t lcr  cireninstn~~ec~i nlrtl : ~ t  tirur- n l i c ~ l  there has beell no snfficieiit 
o p p o r t t ~ ~ ~ i t y  to plan falqc or rnisl~~atl i~rg stwtemcrits; th3y exhibit tlic 
n~intl 's imprcsqioi~s of immetliatc event., and are not n a l r a t i ~  c of past 
li:rppciii~l.y; tlio? arc. u t t t w d  xllilc tllv n ~ i t ~ t l  is nntler tlic inf lne~~cc  of 
tllc. nrt ir i ty of thc, ilu.ronnditrgs." 
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The question is discussed, and the distinction drawn between the 
t.xclamation of the bystander brought out by :he occasion, and declara- 
tions that  are narrative of a past occurrence ill Hawil l  c. B. R., 132 
N. C., 655, and Rz~mgarclne~ 1 % .  R. R., 132 N. C., 440, and the Court 
says in this last case: "The law provribes hearsay evidence; but there 
are certain necessary exceptions to that gcneral rule. Amongst those 
exce~tiorie are certain declarations n ~ a d e  at the time of the main trans- 
action-the principal fact under investigation-if they are  connected 
with the transaction and explain it a s  to its character and purpose. 
Such declarations are oftcn called 'verbal acts indicating a present 
purpose and intention,' and are admissible as original evidence like any 
other material facts. I t  is said in Greenleaf on Evidence, sec. 108:  
'The principal points of attention are whether the circumstances and 
declarations offered in proof 'were contenlporaneous with the main fact 
under consideration, and whether they were so connected with it as to 
illustrate its character.' The  same author, in the same book, see. 110, 
further says: ' I t  is to be obserred that where declarations offered in  
evidence are merely narrative of a past occurrence, they cannot be 
received as proof of the existence of such occurrence. They must be 
concomitant with the principal act, and so connected with it as to be 
regarded as a mere result and consequence of the coexisting motives in 
order to form a proper criterion for directing the judgment, which is to 
be formed upon the whole conduct.' I n  S. v.  XcCourry ,  128 N. C., 594, 
the prisoner was indicted for murder. Melvin Ray, one of the witnesses, 
said a t  the time of the homicide, in answer to a question by a person 
who was present, 'What that mas?' referring to a 'lick,' 'Elijah Mc- 
Courry hit Bob Ray  ( the  deceased) with a rock.' This Court said the 
evidence w-as competent because it was spoken a t  the instant the fatal  
blow was giren. The Court also quoted with approval from LTnderhill's 
Criminal Evidence, sec. 1, the following: 'The exclamations of persons 
who were present a t  a fracas in which a homicide occurred, showing the 
means and mode of killing, are admissible for or against the accused 
because of their unpremeditated character and their connection with the 
event by which the attention of the speaker was engrossed.' " 

The evidence excluded comes clearly within this principle. 
I t  was also error to exclude the reputation of the deceased for violence 

when drunk, as there was evidence the deceased was drunk a t  the time, 
and the threat communicated to the defendant by a close relative of the 
deceased, ought to have been submitted to the jury. 

Both classes of evidence were material and important on the conten- 
tion of the defendant, supported by evidence, that  he killed the deceased 
under the reasonable apprehension that he was about to suffer death or 
great bodily harm, and have been uniformly held to be competent, when 
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tlierc is  er idrnce of self-defrnss m ~ d  the  d c f c ~ i d a ~ ~ t  know:; of t h e  r ~ p u t a -  
tion f o r  ~ io lc i ice ,  and  t l iwats  2in.r-c bee11 conlmluiicntet to  him,  since 
Tltrpin's t use ,  77 AT. ('I., 473, which l la i  becn oppro1 cd t n  entg-one times. 

Tllcrc is  a11 esccptioil to the  chargc, nliicli appears  to bc erroneous on 
tlie record, but  i t  is rca . ;o~~ably  ccrtuin t l i r w  is some mistake i n  t h e  
transcript,  aiitl his  Honor  is nlntlc to nse t h e  word i ' i ~ i c l ~ l p n t ~ "  f o r  
"esculpatc." 

There  must  he a 
N e w  tr ia l .  

STATE v. ALBERT HELMS 

(Filed 11 1\I:iy, 1021.) 

1. Spirituous Liquors-Intoxicating Liquors-Criminal Law-Possession 
-Prima Facie Evidence-Questions for Jury. 

The u ~ ~ l i ~ ~ ~ f u l  1Iurl)osc of s :~ l r  of s p i r i t l ~ o ~ ~ ~  liquors is i he oSft11ise I I I : I ( ~ C  

indictable by our statutes. whether t11c illtlictment Iw under (1. S.. :::<P? 
or R3S6. and not the possession thercof for 1i1~-ful 1,nrl)oses. thong11 th r  
possession of the specified qu:r11titirs is pvimrr focic c\-idei~cc of the illy::~l 
purl~osc, and does not establish a prinln facie case of guilt. C'. S.. 2379. 

2. Same--Uurdcn of Proof-Instructions-Appeal and Error-Trials. 
The l~ossessioli of the sl~ecified quantity of spirituous li~luor >nffic.ir~lt to 

m:11<e out p r i ~ t n  fncic critlence of an rnllawf111 purpose is o111y s~ilfic.it~~lt t o  
sustain :I verdict of guilty. and does not shift the l~nrtlen upon the t l ( , f r~~tl-  
ant to sliow his innocence. ant1 an instruction to that cf7'cc.t is 1 ~ ~ c x r 4 l ) l c  
error. 

3. Same-Verdict Directing. 
Where the l~ossession of the spccifirtl qnautitics of i n t o s i c ; ~ t i ~ ~ g  liquors 

~ m d e r  our statute. C. S.. 3338.5, has mntle out pri~iicc fncic cridcncc of guilt. 
:mtl tlie dcfendnnt has not introdncetl cridence, nn instru(:tion to t l ~ e  jury 
plncing tlie bnr(1e11 on tlic t lefen(l :~~~t  to cs t :~ l~ l i s l~  his inn( c c n c ~ ~  is r e r r r ~ i -  
Me error. I w i ~ ~ g  equir;~lrnt to directi~i:,. a T-ert1ic.t. which i a  l ~ o t  l~orn~issil)lc 
in :I eri111i11nl case. 

4. T~~ials-Motions-Eride~ice-Nonsuit-Stnt~~ites-Crin~i~~al Law. 
h motion its of 11011wit 111~111 the, eritle~icc will not I)? ~ ~ o ~ ~ s i t l c r t ~ t l  wl1e11 

it  is not rencwetl after the concli~sion of all the er i t l f>~lw.  :I.; the statute 
requires. 

5. Spirituous Liquors-Intoxicating Liqllors-Possession-Prima Facie 
Evidence--Volstead Act-Statutes-Federal Statutes. 
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dence of guilt, aiid an instruction that i t  made a pv in t r r  frrt,ic caw sufficient 
to place the burden on the defendant to e~tnl~l is l i  his innocel~ve i.: r ~ w r h i -  
ble error. 

CLARK, C. J., dissenting. 

APPEAL by  defendant f r o m  Ray, .I., a t  the  J a n u a r y  Term, 1921, of 
USIOS. 

T h e  defendant ~ v a s  indir tcd under  a bill ~vl i ich i n  i ts  first count 
charged llinl n i th  the  posscssioii of i l~ tos ica t ing  liquors for  the  purpose 
of s e l l i ~ ~ g  the same. Its secontl count v a e  as  follows: "Did reccire 
said liquor other than  by  coinnioii c'arricr, r o l l t r a y  to the  f o r m  of t h e  
s ta tu te  i n  such c a w  niatlc ant!  pro^ itletl, ailtl against tlic peace a i d  tlig- 
]lit- of tlw State." I I c  was con\ ictcd upo11 tlic second count, and f r o m  
the  jutlpmcl~t nl)on snc11  con^ iction appcalctl. 

T h e  cvitlei~cr~ 11po11 nliicli lic v a s  c o i ~ ~  icted n as  as  follows : 
F r a n k  I r b y  testified : "Tlint lie was policeman of the town of Mon- 

roe;  t h a t  he  searched t h e  prrmisec of the dcfendant on 6 No\-emhc>r, 
1020. i n  the  t o v n  of Monroe. under  a search n-a r ran t ;  t l e fen t la~~t  Jras 
p r r s c ~ i t  a i ~ t l  snit1 tlicrc. was 110 liquor ill his  11oilw; foiii~tl  n f r u i t  jar  
con ta in i l~p  some liquor in  a closet; defcndnnt said h e  had a small qilnn- 
t i ty  fo r  his  sick baby;  f o i ~ n d  m o t h c r  f n l i t  jar  roi i ta ini i~g .mall quan t i ty  
i n  the  same place: found n bottle of liquor 1111dcr thc  meal or f lo l~r  box, 
and  found a j a r  ful l  i n  a n o t h w  room 011 :I slidf ill some quilts, tllc lioiise 
occ~ipictl  1,. t lcf<>l~tlant and his faniilF: f o i ~ i ~ t l  s r w r n l  o t l i c ~  w s s c l ~  tha t  
smelt of liquor." 

J. W. Spoon, chief of police of Moilroc, testified to tlic same cffcct. 
- I t  the ~o11(~111sion of the  State's c~vitlencc, tlefentla~lt nlowtl fo r  jntlg- 

mcnt as of iroiisi~it on count i n  bill charging  nila awful receipt of liquor. 
3Iotion was o r e r r ~ i l d .  and defendant esccl,tcd. 

H e  then offered the  widcnce  of s e w r a l  v i t ~ i m s e s  as  to hiq gootl char- 
acter.  * i t  thc  c o n c l ~ s i o n  of t h i i  e ~ i t l e n c c  lie did not rcwen. l ~ i q  motion 
to  ions suit. 

H i s  I I o l ~ o r  charged the j n r y  on t h e  sccol~tl c o n l ~ t  as  follon s: " I t  is 
p r o ~ i d e t l  h~ low i n  this S t a t e  tha t  it  shall be u n l a w f ~ d  for  a u y  person, 
firm, or corporation, a t  a n y  one time, or ill a n y  one package, to reccire 
i n  the  S t a t c  of Sort11 Carol ina fo r  his  or her  own use, o r  for  a n y  otllcr 
purpose, or f o r  a n y  other person, firm, or corporation to h a r e  ill their 
possession for  ally other piirpoqc a117 s l ~ i r i t ~ o i i s ,  ~ i n o l l s .  or malt l iq~ lors  
i n  greater  q l i a ~ ~ t i t y  tlinn ollc qnar t ,  or a n y  mal t  l iquors i n  greator c p a ~ i t i -  
t ies t h a n  five gallolis. T h a t  the S t a t c  has  to  satisfy you bcyoiitl a Yen- 
sonable doubt tha t  the d e f e l ~ d a ~ l t  hat1 more t h a ~  a qiiart of liquor ill his  
possesqion. 

"If tlic S tx tc  llaq satisfied yon heyond a rcaqollahlc i l o ~ b t  ~ i i ~ d e r  the  
d e f i n i t i o ~ ~  \~liic*11 T h a w  g.i.i.eil yon already of reasonable doubt, ant1 the 



tcstimouy that  it has offered, that thc tlt.fcntlnnt liad the, liqnor ill his 
possession, al thongl~ i t  nns  in diff twnt parts of the lailding, ant1 he 
inllabitcd the huiltli~rg it was in, and thnt thc liqnor \T-3s there belonging 
to him, the hnrden of proof h c i ~ ~ g  upon tlic Statc and i l ~ r  presunipt io~~ 
of innocence in favor of the dcfcnclsnt, more than a quart  of liquor, then 
the Stntc has met, as tlic court charges yon, the rcquirenlcnts of law, and 
made out a ~ i r i n ~ a  f a ~ i c  rase, a d  than it nollltl d c ~  olrc rlie I a b o r i ~ ~ g  oar 
11pn the tl~fnlclant to satisfy yon, 11ot beyontl a rcaso11a1)lc~ cloi11)t. but to 
satisfy you that 11c ditl not rctvivc tllcl p o r t i o ~ ~  of \rliislic~y hc had t l ~ n i .  
sliglltly over thrcc quarts, t l ~ a t  11c did not rrci.ivc this licpor n.ithin 
fiftccn consecutirc clays. Tliat lic (lid not rct~civc~ it at times  lien 
fif t m r  coniccuti~ e days liad i n t c r ~ c i i d  bet\\ ccn the r c v i p t  of the first, 
sccol~d, or third qnart, that he received it in that a ay." 

(To  tlie f o r c g o i ~ ~ g  part of his Honor's c l ~ i r g c  the dcfmtlant escepts.) 
"If you helicvt~ tlic cvitlcl~cc of tlic Statc, ha\  e 110  doul) abol~t  it 011 the 

second count of the i~idictrnent, thc p r ~ s u n ~ p t i o n  heiiig i11 tlic dcfenclant's 
favor mid the bnrdc11 on the State, ~iotliing else appc~irilig, the court 
instructs you to return a verdict of gnilty of receiving n-hiskey nulaw- 
fully, as charged in  the hill of intlictmc~nt." 

(To  the foregoing part of his Honor's charge defendant excepts.) 

z \ ~ , ~ ~ x ,  J. I t  cannot b r  secn from the indictrneiit 01. the charge of 
the conrt whet lit^ the defendant is cliargrd with riolating scc. 3 : 3 %  of 
Consolidated Statntes, which makes it unla~i-ful to rrceLw at  one time 
and in one package more than one quart  of spirituous or r i ~ ~ o u s  liquors 
or intosicating bitter<, or more than fix c gallons of malt liquors, or under 
sec. 3386, which prohibits any person, firm, or corporation from receir- 
ing during the space of fifteen consecutive days, whether a t  one time or 
in one package or not, "any spiri t~lous or rinons liquors or intosicating 
bitters in a quantity or quantities totaling more than one quart, or any 
malt liquors in a quantity grcater than fire gallons," bnt undrr  either 
the instructions to the jury a r r  rrrowous and prejudicial to the d e  
fendant. 

r e  note tlic charge, which is not cscepted to, that it is unlanful  to 
possrss more than certain quantities of intoxicating liquors, for the 
purpose of corrt&ng a miscoric.eption of our statutes. It is not against 
our law to h a w  in possession liqnor, lawfl~llp obtained, for 0 1 ~ ' s  own 
use, hilt it  is indictable to have any qnantity in posqession for tlie pur- 
pose of sale, and the possession of more than one gallon is prima f a c i e  
evidence of the illegal purpose. 
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It n-a. also error to charge that proof of the poesessio~l of niore than 
o ~ ~ c  quart of liquor made out a primrr f ac i e  case against the defcndant, 
and if this n a s  a correct statcnicilt of the law it was erroneons to give - 
to this prinzri f a c i e  case the legal effect of devolring the laboring oar on 
the dcfcndant to satisfy the jury that he did not rewire  the liquor within 
f i f t ~ e n  consecurire davs. 

The possession of more tIian one gallon of liqnor is made p r i m a  fac i e  
evidence of having it for  ale by statute (C.  S., 3378), but no such arti- 
ficial ~veight  is g i w n  to the porscqsion of one quart, and such fact is 
simply a circumstance for tlw consirleration of the jury. 

S o r  docs a p r i m a  f a c i e  casc, when legally established, cast the burden 
on the defcndant to satisfy the jury of his innocmce. I t  is sufficient to 
carry the caw to the jury, and upon it alone the jury may, not must, 
convict, bnt the burden remains with the State to prore the guilt of the 
defel~dant beyond a reasonable doubt. 

I t  n a s  so held in S. I . .  B a r r c t f ,  138 S. C., 630, and in  the later case 
of S. 1 , .  lT'ilkrrson, 164 X. C.,  437, which has been frequently affirmed, 
and in  wliich it is said, "I t  may, therefore, be taken as settled in this 
Court, a t  least, and we believe the same may be said of most, if not all, 
of tlie conrts, that p r i m a  facie or prcsumptire evidence does not, of itself, 
establish the fact or facts upon which the verdict or judgment must 
rest, nor does i t  shift the burden of the issue, whioh always remains with 
him who holds the affirmatire. I t  is no niore than sufficient evidence to 
establish tlie vital facts ~ r i thou t  other proof, if i t  satisfies the jury. The  
other party may be required to offer some evidence in order to prevent 
an  adverse verdict, or to take the chances of losing the issue if he does 
not, but it does not conclude him or forestall the verdict. H e  may 
offer eridence, if he  chooses, or he may rely alone upon the facts raising 
the prima f a c i e  case against him, and he has the right to have i t  all 
considered by the jury, they gir ing such weight to the presumptive 
evidence as thev mav think it should have under the circumstances. 

u " 
"The defendant is not required to take the laboring oar and to overcome 

the case of the plaintiff by a preponderalwe of eridence, is what we said 
in  wins low,^^. H a r d w o o d  C'o., s u p r a ,  and substantially the same thing 
was said in the other cases we h a r e  cited. This is undoubtedly the rule 
in  civil cases, arid it applies with the greater force to crimlnal cases, 
where the defendant has the benefit of the doctrine of reasonable doubt, 
and the presumption of innoceiice." AS. 2'. B e a n ,  175 N. C., 749, affirms 
the M'illcinson case ,  and is directly in point. 

I n  view of these erroneous instructions, the final direction to the jury, 
based upon them, was equivalent to directing a ?verdict, which is not 
permissible in criminal cases. S.  c .  .4lley, 180 S. C., 663. 
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I ,  . J. ,  l i s s c ~ i t i i g :  'l'lic d c f ~ n d : ~ i i t  I V ~ P  i l i t l i t ' td  ill the  first 
coliilt fo r  I i :~v i i~g  i i ~  h i?  p o s s c s ~ i o i ~  i i~ tos i (~n t i i tg  liqnor f o r  the  lmrposc of 
~~i l ln \vf i i l  s a l ~ ,  niid iir t l ~ c  soco~rtl coi i~t t  i ~ t  that  '(Tic tl,d wc~oi\-c wit1 
l i q ~ i o r  othcl. tiin11 by rornliioll cnrr icr ,  cdoiltrnry to tlic form.of the s tat-  
ute," ctc. Tl ic  j u r y  rc tn r :~cd  n wr t l i c t  of gui l ty  of r e c c i ~ i n g .  T h c  o d p  
csccy~tioils h s i d t ~ s  the rc,fuznl of :I nrot iol~ of n o ~ i s l ~ i t  niltl to s c ~  nsidc th:. 
~ c w l i c t  a rc  tlic follonillp to the  chnrgc, of the  court : 

1. "If the  Stat( ,  has  snti~fictl  you I - ~ c y o ~ ~ t l  n rcasoi~ahlc cloi~bt 11iltlcr tlic 
dcfinitioir, n-11i~l1 1 Iiavcl givcw yo11 alrc*ndy. of rcaso i~a l ) l t~  tlonl)t, hy the  
t c s t i l i i o ~ ~ y  t11:it i t  lins offcrcd, tliat tlrci clr~ftwtlnilt lind tll- l iqnor  i n  h i s  
po-cssio~l, n l t l~o l~gl i  i t  wns ill cliit'(wllt pa r t s  of tlw hl.iltlillg, and lip 
iil1ial)itctl the  l)niltli t~g i t  n n s  in ,  a i ~ t l  t h a t  t h e  liquor n.as i l l r rc  I ) c l o ~ ~ g i n g  
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to him, thc burden of proof being i ~ p o n  the State and the presumption of 
innocei~ce in favor of the defendant, more than a quart  of liquor, then 
the State has met, as the court charges you, the requireinelits of law and - .  

made out a p ~ i m a  facie case, and then i t  would del-olve the laboring oar 
upon the defendant to satisfy you, not beyond a reasonable doubt, but to 
satisfy you that  he did not receive the portion of whiskey lie had there- 
slightly over three quarts-that he did not receive this liquor within 
fifteen consecutive days, that lie did not receive it at times ~vheii fifteen 
consecutive days had intervened between the receipt of the first, second, 
or t l i i ~ d  quai-t, that  he rcceil-ed it i n  that  way." 

2. That  the court crred in charging the jury as follon-s: "If you 
belier-e the evidence of the State, have no doubt about i t  on the second 
count of the indictment, the presumption being in the defendant's fa lor ,  
and the burden on the State, nothing else appeari i~g,  the court ins t r~wts  
you to returll a ~ e r d i c t  of guilty of reccivilig wlliskey unlawfully as 
charged in  the bill of indictment." 

The defenclant offered no e ~ i d e ~ i c e  whatever esceut witnesses as to his 
good cliaractcr, and he did not renew his niotion to nonsuit a t  the conclu- 
sion of the ~ r h o l e  testimony, nliich rnotion therefore ~ v e  do not con~ider .  
3. 1%. Killian, 173 K. C., 792. 

The  evidence by the Stat6 of the defendant's possession of three quarts 
and his previous denial of h a v i ~ ~ g  ally x+hcn tlic officers approached the 
d~velling, n as unicontradictd, aild the court properly told the jury that  
if thcy beliel-ed the erideiicc for the Stntc beyond a reasoilable doubt, 
"the presumption being ill the defcl~dailt's favor-to yeturn n vcrdict or 
recciring whiskey uillanfully as charged in tlir bill of indictment." S, v. 
F o w ,  180 S. C., 744 (.-I 77(  1 1 ,  .I., for tnlanimous C'owt) ; ,$. L.. Reed, an t e ,  
,508 ; i'. I . P C ( ( T ~ O K ,  posf,  589, top of page. 

T l i c ~ c ~  is I I O  charge in tllc bill in regard to the fifteen days. The  
~ t a t u t ~  of Sort11 C'arolinx, 3%G, makm it unlawful for "any person, 
firm, or corporatioi~. d ~ ~ r i i i g  tlic spec .  of fiftern consecutive days, to 
reccil-e allv spirituous or vinoi~s liquors ill a quantity or quantities total- - - 
i l ~ g  more rlial~ a quart, or any malt liquors in a quantity greater than 
fivc. galloi~s." 13ut thc Eighteenth A\n i~ndnmi t  to the United States 
Coilst i t~~tioll  provides: "After one year from the ratification of this 
articlc the ma~iufacrure, sale, or transportation of intoxicating liquors 
withill, t l ~ c  iniportatioli thereof into, or the exportation thereof from the 
L-nited States ant1 all territory subject to the jurisdiction thereof for 
h e r a g e  purposes is hereby prohibited"; and the Trolstead Act, see. 35, 
p r o ~ i d e s  : " X I  provisions of l a x  that  are illconsistent with this act a re  
repealed only to the extent of sllcll inconsistency and the regulations 
herein p r o d e d  for the manufacture or traffic in intosicating liquor 
shall be construed as in addition to existing la~vs." 



Tlie S ~ ~ l n e i n c  Court of the I'nitcd Statcls, ill Rlroclc I f l a n i l  ,%. P n l m e r ,  
233 T i .  8.. 350. said:  "Thc first swtion of the amcntlrnctlt-the one 
embodying the proliihition-is oporativc tliroiighol~t the cntirc territorial 
limitq of the ITnitcd Stntcs, hinds all lcqislativ(> 11orlic.i coiirts. 1,nhlic 

by a territorial asscnlhly. wl~ich antllorizcs 01- s a ~ ~ c t i o ~ r s  n-llat tlit section 
prohibits." 

Thc Volstcad A\c t ,  know11 officially as the ( 'Natio~ral Prohibition 
h t , "  ratified 2S Ortohrlr, 1919, scr. 3. p r o ~ i d c s :  " S o  1 a ~ o n  shall, oil 

or after the date u-11ci~ tlw Eielltecmtl~ Alnle~ltlmcwt to the Constitiltion 

import, csport,  deli^ t3r, f u r ~ ~ i s h ,  or poswss ally intoxicating liquor tlscepf 
as a u t h o r i d  I ) ,  thi5 a r t ,  and all the  pror islotts o f  tAr\ a(,' dttxll 1 ) ~  liber- 
a l ly  cvnsfruerl to  flrp cud fhcrf f h ~  rrse o f  r t ~ f o r l c a f i n q  lzcpor as a h i~r~cragc  
m a ~ j  be  prevenfcd." This  being of supreme authority, st - i k e ~  down any 
and every provision it1 any act of Congress or of the Legislature or i n  the 
constitntion of any state, \vhicli modifies or interferes with this provision. 

I t  will thns he seen that this provision being sclf-executing, eliminates 
from our statute the a~itliority to reccirc one quart  of spiritlious liquors 
for beverage purposes crery fiftecn days, but leaves in force the prohibi- 
tion against r c c e i ~  ing i t  at all. 

C. S., 3386, thus amcnded by the force of the Eighteenth ,Imendmcnt 
and the TTolstcad I\ct, reads as follows : "I t  is unlawful for anv rwrsoli. " L 

firm, or corporation to receive any spirituous or vinous liquors or intoxi- 
cating bitters," etc., suhjcct, of course, to the exceptions provided in the 
Volstead ,let, which, being in other clluses of the act, are, under the 
settled decisions of thc courts, matters of defcnse which must he set up  
and proven by the defendant. S. v. B u r t o n ,  138 K. C., 578, and cases 
there cited and citations thcreto in Anno. Ed.  

The evidence in this case, as recited to the jury in  the charge of the 
court and sent up  as a par t  of the record, is  as follov~s: "That on 
G November, 1920, a t  the defendant's home  her^ in Monroe, a search 
warrant  was taken by Mr. F rank  I rby  and J. W. Spoon, chief of police, 
who searched the defendalit's premises; when tlicy approached his dwell- 
ing they asked h im if he had any whiskey in his posst>ssioxi, and he 
declared lie did not have anything;  they proceeded with the search and 
found in  one room a portion of whiskey in  a cwpboard, in a second they 
found another portion of wliiskcy between two quilts; in the cook room 
they found a bottle of whiskey in the flour bin under the dough board, 
i t  being concealed; when they found the first whiskey they asked the 
defendant what he had that for, and hc said he hat1 it for t,lc baby; there 
were four different receptacles of liquor found; two f ru i t  jars with a 
qiiart iii each, which liavc becn offercd in cvidence and w~i ich  you have 
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seen. One f ru i t  ja r  full of whiskey-they being half-gallon jars-and 
a pint bottle full of whiskey." 

C. S., 3389, makes it unlawful for any one, "at any one time or i n  any 
one package, to receive" in this State for his use or for the use of any 
one, "or for any other purpose, any spirituous or vinous liquors or 
intoxicating bitters in a quantity greater than one quart." So f a r  there 
is  no conflict with the Volstead Act, except limiting the quantity to one 
quart, ~vhich  makes no differeiicc here, as the defendant had more than 
tha t  quantity, and the Volstead Act strikes out the limitation "at any one 
time or i n  any one package." The other provision in  C. S., 3386, limit- 
ing the unlawfulness to cases only where such quantity has heen received 
"during the space of 1.5 consecutive days," is also a nlodification and 
restriction upon the Volstead Act, and is therefore stricken out by virtue 
of that  act enacted under the authority of the Eighteenth Amendment. 

There are numerous authorities in our Statc which make restrictions 
(when valid) n defense ~vhich  should be,set u p  and proven by the defend- 
ant. S. v.  Bwton, 138 N. C., 578; S. t s .  BlacXlcy, ib., 6 2 2 ;  G .  L.. Connor, 
142 N. C., 701, 702; S. 1;. Long, 143 N. C., 674, and i i~any  other cases. 

However, i t  is not necessary to discuss this propositioli for  the power 
of the Federal Government as esprcsscd ill the Yolstcad - k t  enacted 
under the Eighteenth Amendment strikes out the n~odification which 
makes the receipt of a quart not ul11a.irful "if csteiitlcd orer a period of 
more than 15 days." 

I t  devolved upon the defelldant to set up as a defelise and prove that  
the receipt and possession of the liquor fo~intl ill his possession comes 
under some one of the exceptioiis provided in the Volstead Act. Tliis 
the defendant did not attempt to show. The sole evidence offered in his 
behalf mas as to his good character, as  to which the court instructed the 
jury without any exception from the defendant. 

The  charge of the court i n  regard to the 1.5 days limitation, eren if 
erroneous, was therefore absolutely surplusage and immaterial. I t  was 
an  error i n  favor of the defendant. The  bare, uncontradicted evidence 
in  this case is that  the defendant was found in  possession of more than 
three quarts of liquor, that  he denied it until i t  was found, on a search 
of his house, and he has offered no evidence to bring himself under the 
exception in  the Volstead Act which would have justified his possession. 
The jury found the evidence for the State to be true beyond all reason- 
able doubt, and indeed the defeudant did not contradict it, and the law 
made that  fact unlawful. 

The  State could not enact any valid statutory provision which mould 
make legal the possession of liquor under circumstances not coming 
within the exceptions in  the Volstead Alct, and that  act struck out any 
such provision which was in  any statute, State or Federal, prior to the 
commission by the defendant of. this offense. 
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1. Constitntioni~l Law-C'14niinal IJa\v-Statutcs-\Veapo~~s-.1~~~~1s-t~n- 
conrealed Weapons. 

3. S a i n ~ Q n e s t i o n s  of Law-Trials-Case Agrecd. 

l V . m m t .  .J.. m ~ ( w r i ~ i g  in r(w11t; A L I X Y .  .J.. vmi(wri11g: ST.I(,Y, .T., 1.011. 

clirring i n  opinion of ALLES. J .  

A 1 ~ ~ ~ . ~ ~  by State from TT'chh, .T., at January  Term, 191 , of F O R S ~ T H .  
Tlw defcndmt n-ns indicted on a first count for carrying a concealed 
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wcapoll, and on the second connt for carrying a pistol off his premises 
,~~!co~~ccnlcd .  TIlerr wns n spccial verdict, ~vliicli found the defendant 
,,ins ~ v a l k i ~ ~ r  nlo~lg the streets of thc ton.11 of I<enlersl-illc in Forsyth 
Con~l ty  cnrrying soiuc pack:rgw, I Y ~ I ~ I I  Ilc was accosted, for tlic pwpose 
of e i l g a g i ~ i  him in a fight, by our JIat t l lens;  that in the course of this 
altercatioi~ 11c set ~ O T V I I  I l k  packages and \vent to his place of business 
aiitl there procured a pistol, n.liich he brouglit back with hirn unconcealed 
to the sccnc of the altercatio~l. S (T .  3 ,  c l ~ .  317, Pnhlic-Local L a m  1919, 
prohibits the carrying of such n-caporis off his o\vn premises by any one 
in Forsytll ~vitllout a pt'rmit, even tllougl~ it was not concealed. The  
court, being of the opiuiol~ tlint tlli.: statute \!.as ill 'conflict with the 
c o ~ d t u t i o ~ i n l  prorision thnt "the riglit to Iwnr a r m  shall not be in- 
fringed," dircctcd n rcrdict of not guilty, ant1 the Stiltc npp~a l rd .  
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This p ro~ i s ion  of tlw Constitution line also been cited and discussed in  
S. 1 % .  Reams, Id1  h'. C., 5.56; and in S. r .  Hoonc ,  132 Y. C., 110s. 

Clmpter 317, Public-Local Laws 1910, applicable only to Forsyth 
Colmty, proridcs: Section 1 prohibits the carrying of conccalcd weap- 
ons; section 2 requires a permit, and section 3 proridrs:  "If miy person, 
c x c q ~ t  when on his on11 premises, shall carry any we:pon (nanletl in 
section 1 )  nitliont a permit (as  proritictl in section 2 )  Ilc ib guiltv of a 
inisticriicanor and punishcd as pro\ ic!d in swtion 1 for carrying a coil- 
cealcd weapon." The weapons named in scction 1 iucl~ldc pistols, nlid 
thc qlicstion as presented is nhcthc~r tliis conflicts nit11 tlw co~~s t i t~ i t i ona l  
pro1 isions above cited. 

Thc  otlicr w a p o n s  recited in qcction 1 of tliis act, hcsitlcs "pistol." are, 
"bowic knife, dirk, dnggcr, slung-shot, loadcd cane, brass, iron or nrctallic 
kllllclis, or rayor, or other deadly ncapon of like kind." Xone of these, 
exccpt "pistol," can be constrl~cd n q  coming &thin the nieanii~g of the 
vortl "arms" llsrd in the roustitntionnl gl~arnntec of tl c riglit to bear 
arms. W e  arc  of the opii~ion, ho~verer.  that "pistol" 07 r*i f c ~ v l i n i  is 
properly included x - i t h i ~ ~  tlic 11 ortl '(nrn~s," and illat tl c right to bear 
such arms ~~nconcealccl cannot lw i~ifr ingcd.  The historical nsc of pistols 
ns ('arnis" of offcnw and dcfcnsc is hcyond contro\ersy. 

I t  is trncl that the in1 m ~ t i n i ~  of ~ I I I I S  wit11 a carrying r:lligc of probal~ly 
100 niilcs, suhmarincs, deadly gns,icls, ant1 of acrolilaucs carrying bombs 
a11t1 otlicr niotlern dc~ iccs  I ia~t l  111iic11 r ~ d ~ l t ~ ~ l  tlic iniportn~lc.c of tlic 
pistol ill n:irfare c s c ~ p t  a t  c l o ~  r :~~ igc .  1311t the ortlinary private citizc~i, 
w h o ~ c  right to carry arms cannot bc infringed npon, 1s not lik(.ly to 
1~1m2liasc these r ~ p c n s i r e  and ~iioht nii)(Iern d r ~ ~ i c e s  just nairied. To hinl 
the rifle, the mnakct, tlic s h o t g ~ ~ n ,  and tlic piitol a rc  ahont tlic only arms 
n-liifli lie conltl bc cspcctcd to '(hc:ir," and his right to do tliis is tliat 
xhich  is plmraiitced by tlic ('(ol~stitution. To depr iw hiin of hcaring 
R I I ~  of tlicsc  arm^ is to infringc 11pn the right gllarnnttwl to him by 
the Co~~sti tut ioi l .  

I t  n o ~ ~ l d  be mockcry to say tliat the ('oiistitution intcntlcd to giiaralitee 
him the right to practice dropping hoinhs from a flying nlac~liine, to 
o p ~ a t c  a caiiiloli tlirowiiig niissilcs perliaps for a liundred iniles or more, 
or to practice in tlic use of deadly g a w s .  111 Coolcy C onst. Lim., the 
history ant1 the intention of this provision is thus set for th :  ('-lmong 
tlic other s:ifcpwir(ls to liberty sl~oultl be incntio~wd tlle right of the 
people to kccp and bcar arms. A\ stantling army is pecnliarlv obnoxious 
ill ally free go\ crnment, and the jcalomy of such an army has at times 
been so strongly ma~lifestecl in Englm~tl  as to lead to the ,(,lief that c \ c i ~  
t l io~~gl i  rccr~iitcd from among tlicnisclrcs, it n-as more ~lrcatlcd by the 
peol'lp : ~ q  an  i i~s t r~ln icnt  of opprcs,iion thali a tyrannical ino~iarcli or any 
forr.ip11 poncr. So iinpaticnt did tlic Engliuli people btconie of the w r y  
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army that liberated them from the tyranny of James I1 that  they de- 
manded its reduction even before the liberation became complete; and 
to this day the British Parliament render a standing army practically 
impossible by only passing a mutiny act from session to session. The  
alternative to a standing army is "a well-regulated militia"; but this 
cannot esist unless the people are trained to bearing arms. The Federal 
and State collstitutionsi therefore, provide "that the right of the people 
to bear arms shall not be infringed." " 

We know that  in the past this privilege was guaranteed for the sacred 
purpose of enabling the people to protect thenlselres against invasions of 
their liberties. Had  not the people of the Colonies been accustomed to 
bear arms, and acquire effective skill in their use, the scene a t  Lexington 
in 1775 n.ould have had a different result, and when "the embattled 
farmers fired the shot that  was heard around the world" it would have 
been fired in rain.  Had  not the common people, the rank and file, those 
who "bore the burden of the battle" during our great Revolution, been 
accustomed to the use of arms the victories for liberty ~vould not hare  
been won and American Independence would have been an  impossibility. 

If  our pioneers had not beell accustomed to the use of arms the Indians 
could not ha re  been driven back, and the French, and later the British, 
would have obtained possession of the ralley of the Ohio and the Missis- 
sippi. If  the frontiersmen had not been good riflemen, particularly the 
riflemen from Tennessee and Kentucky. the battle of New Orleans would " ,  
have been lost and the frontiers of this country would have stood still 
a t  the Mississippi. 

I n  our own State, in 1870, when Kirk's militia was turned loose and 
the writ of habeas corpus  was suspended, it would h a r e  been fatal  if our 
people had been deprived of the right to bear arms, and had been unable 
to oppose an effective front to the usurpation. 

The  maintenance of the right to bear arms is a most essential one to 
every free people, and shoulb not be whittled down by technical con- 
structions. I t  should be construed to include all such "arms" as were 
in common use, and borne by the people when this provision was 
adopted. I t  does not guarantee on the one hand that  the people have 
the futile right to use submarines and cannon of 100 miles range, nor 
aeroplanes dropping deadly bombs, nor the use of poisonous gasses, nor 
on the other halid does i t  embrace dirks, daggers, slung-shots, and brass 
knuckles, which may be weapons, but are not, strictly speaking, "arms" 
borne by the people a t  large, and which are generally carried concealed. 
The  ~ r a c t i c a l  and safe construction is that which must have been in the 
minds of those who framed our organic lam. The intention was to 
embrace the "arms," an acquaintance with whose use was necessary for 
their protection against th; usurpation of illegal power-such as rifles, 
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muskets, shotguns, swords, and pistols. These are now but little used 
in  war, still they are such weapons tliat they or tlieir likc can still be 
considered as "arms," which tliey have a right to "bear." 

I t  is dangerous to mininiizc these guarantees, based upon tlic wisdom 
of tlie ages, \vliich haye been imbedded in  our organic law. It has been 
well said that  when the wort1 weapon is used i11 a statutc. it  cleilotes fire- 
arms, n.liicli includes pistols, but does not rmbrace brass knuckles, slnng- 
shots, or weapons of likc description. 40 Cyc., S52, m c l  cases there 
cited: B t a f c  r.. B u z z a ~ d ,  4 Ark., 1 8 ;  English 1 . .  S f a f e ,  35 l'es.. 473. Tliis 
distinction is upheld ill -1 y m c t t ~  1' .  S f a f e ,  21 Tclin. ( 2  H~lmplircys),  153;  
A ~ I I * P I L ' S  2%. Sfate ,  3 Heis (Tcnn.) ,  163; &'late 7%. 1T'ilhri -11, 66 Tenn. ( 7  
Bas ter ) ,  57; TTrilson v. S t a t e ,  33 ,Irk., 557; S m n  r.. Georgia,  1 Kelly 
(GPO.), 243; S f o c k d a l c  l 3 .  Gcoryia ,  32 Ga.. 225. 

I t  would also be a reasonable regulr?tioll, and not an  nfringement of 
the right to bear arliis, to prohibit tlic carrying of deadly weapons n.heii 
under the influence of intosicati t~g drink, or to a churc l~ ,  polling place, 
or public assembly, or in a manner calcnlntcd to inspire terror, n-liicli 
was forbidden a t  conlinorl law. ?'liest. from a practical standpoint a re  
mere regulations, and would not infringe upon the object of the consti- 
tutional guarantee, ~vhich  is to preserrr to the people the riglit to acquire 
and retain a practical knon.ledge of the use of fire-armq 19. T .  A'ltelby, 
90 No.. 302. 

I t  is also but a rcasonable rcgnlatioll. and one ~chicl i  111s been adol)tetl 
i n  some of the statcs, to require that a pistol shall not be under a certain 
length, which, if reasonable, +ll prerr nt the use of pistols of small size, 
which are not borne as arms, but n.liic11 arc  easily alld o r t l i ~ ~ a r i l ~  carried 
concealed. T o  exclude all pistols, hon.cvrr, is not a r e~u la t ion ,  but a 
prollibition, of arms, nhicli come uiider tlie designation of "arms" which 
tlie people are entitled to bear. Tliis is not all idle or an obsolete guar- 
antcc, for therc are still locnlitics, not Ilcceswry to rntlltisll, where great 
corporations, luldcr the guise of drtectire agents or private police, 
terrorize their cniployees by armed force. If  the people Fre forbidden to 
carry thc only arms within their means, among them pistols, tliey d l  
be complctclg a t  tlic mercy of thew prcat plutocratic organizations. 
Shoultl there be a mob, is it  possible tliat law-ahitling citizens could not 
assemble with their pistols carried openly and protect t h 4 r  persons and 
their property from unlawful violence nitliout going btforc w l r  ofic.ial 
znd obtaining license and giving bond? 

The usual method when a country is o~c rhorne  hv forcc is  to "tlisarm" 
the people. I t  is to prercnt thc above and similar cscrci~,cs of arbitrary 
power that tlic people in creating this Gorernme~it  "of tht. pcople. hy the 
people, and for the l ~ o p l c , ' ~  rcvrved to thcrnwl~cq the right to "\)ear 
arms" that actwstormd to their usc3 they niiglit br ready to nleet illegal 
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force with legal force by adequate and just defense of their persons, their 
property, and their liberties, whenever necessary. W e  should be slow, 
indeed, to construe such guarantee into a mere academic expression which 
has become obsolete. 

We can have no knowledge of the future except by the past, or as 
Patrick H e n r y  said, "The only light by which our feet a re  guided is the 
lamp of experience." The  constitutional provision which forbids any 
prohibition upon the people to bear arms and use them effectively by 
being accustomed to their use should be strictly and stoutly maintained, 
for we know not when the occasion may again require the assertion of 
that  doctrine which was one familiar throughout this country that, 
"Resistance to tyranny is obedience to God," or the defense of person 
and property against mobs and violence. 

The  statute in this case, Public-Local Laws 1919, ch. 317, is especially 
objectionable in that  it requires (see. 2 )  that  in order to carry a pistol 
off his own premises, even openly, and for a lawful purpose, the citizen 
must make application to the municipal court, if a resident of a town; or 
to the Superior Court if not residing in  town, "describing the weapon and 
giving the time and purpose for which it may be carried off his premises, 
and must pay to the clerk of the court the sum of $5 for each permit, and 
must file a bond in the penalty of $500 that  he will not carry the weapon 
except as so authorized." I n  the case of a riot or  mob violence, or  other 
emergency requiring the defense of public order, this would place law- 
abiding citizens entirely a t  the mercy of the lawless element. As a 
regulation, even, this is void because a n  unreasonable regulation, and, 
besides, i t  would be void because for all ~ r a c t i c a l  purposes i t  is a prohibi- 
tion of the constitutional right to bear arms. There would be no time or 
opportunity to get such permit and to give such bonds on an  emergency. 

On this occasion, the defendant, threatened with violence, was forced 
to abandon his property. H e  went to his place of business, where he 
had the right to keep his pistol, "being on his own premises," and 
returned with i t  unconcealed. H e  was acting in self-defense of his 
person and in  defense of his property. The  court below most properly 
adjudged, upon the special verdict, that  he  was not guilty. 

N o  error. 

WALKER, J., concurring in result. 

ALLEK, J., concurring: The right to bear arms, which is protected 
and safeguarded by the Federal and State constitutions, is subject to the 
authority of the General Assembly, in the exercise of the police power, to 
regulate, but the regulation must be reasonable and not prohibitive, and 
must bear a fa i r  relation to the preservation of the public peace and 
safety. 



T h i s  is, I think, tlic correct principle, and i t  appear: to  m e  the  con- 
s t i tut ional  privilege is  infr inged by the  act, under  which the  defendant  is  
indicted, a s  i t  makes one gui l ty  of a violatiori of law, whu carr ies  a pistol 
off his own premises openly arid f o r  a lawful  purpose without  a permit,  
and he is  required to  p a y  $5 and  to give a bond i n  the  surn of $500 before 
the  permi t  can  issue. 

N o  provision is  made  f o r  a n  emergtncy, and  n o  exception i n  favor  of 
one who carr ies  a pistol off his  prcniiscs openly, i n  t h e  necessary tlefcrise 
of his person or  property, ~ v h e n  hr h a s  had  no opportuni ty to secure a 
permit.  

STACY, J., concurs i n  this  opinion. 

(Filed 18 >lay,  1021.) 

1. Statutes-General L a w e s p e c i a l  Acts-Repeal-Drai~~age Districts. 
Where a sgecial local statute for the formation and o11er:ltion of n 

drainage district is  completc in itself in all i ts detail;. a gelrrrnl law 
esl~ressinf itself applicable to all snc l~  drainage tlistri,.ts ill thr  State. 
adcliiig further duties and making the failure of the comulissiolrcr~ to Ale 
certain reports an indictnblr offense, ('. S., 5374. 5373, will not be construed 
to apply unless special reft'rence is made to the special lo(:;ll act. 

2. Sam-Consolidated Statutes. 
The Consolidated Statutes were cornl)iletl under authority of ell. 5 2 .  

Taws 191'7, for "collecting :ind revising the l~ublic statutes of tlie State," 
and unless specifically referred to, ;I private local statute, complete in 
itself, is not affected unless specifically mentioned tlicreili. 

3. Same. 
IYhere a pnl~lic-local law is conll~lete ill all of its detai s ill estal)lisliil~y 

an(1 nlnintaining a special drainage district, ant1 requires the commis- 
sioners to keep "a perfect I'ecoltl of all dealings and transactions." this 
record is subject to insl~ection by all i~iterestetl in the (1i:;trict : t~nd  (1. S., 
5374-5, sul,sequentlg enacted, which, among other things, makes it an  
indictable offense for the failure of the cc~mmissioners to make certain 
rel~orts and to yublish them, has no ;~pplication, especially as  C. S.. 381,  
1)rovidc.s that tlie subchapter on Drainage Districts "shall not repeal or 
chalrge local drainage laws already enactetl." 

CLARK, C. J.. dissenting; STACY, J., co~~cur r ing  in the clisse lting ol,inioll 

APPEAL by plaintiff f r o m  L a n ~ ,  J . ,  a t  t h e  F e b r u a r y  Special  Term,  
1921, of BTRIIE. 
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This is an  indictment against the defendants, as commissioners of 
Muddy Creek Drainage District, for failure to file certain reports and 
to publish the same as required by secs. 5374 and 5375 of the Consoli- 
dated Statutes. 

The drainage district was formed and organized under chapter 348, 
Public-Local Laws 1913. 

A motion to quash the indictment mas allowed, and the State appealed. 

Atforney-General Manning and Assistant A t  forney-Oeneral S a s h  for 
the State. 

Acery & Ervin  for defendants. 

ALLEN, J. It is made the duty, by secs. 5374 and 5375 of Consoli- 
dated Statutes, ('of the commissioners of all drainage districts organized 
under the provisions" of the laws of North Carolina to file and publish 
the statements of receipts and expenditures set out in the indictment, and 
a failure to do so is indictable under s ~ c .  5376. 

This language of the statute, saying, as it does, "commission~rs of all 
drainage districts," is sufficiently broad and comprehensive to include 
commissioners of all drainage districts organized under special acts, but 
the language must be understood and construed in connection with the 
subjects then under consideration by the General Assembly. 

The  Consolidated Statutes mas authorized by chapter 252, Laws 1917, 
to proride "for the compiling, collating, and revising of the public stat- 
utes of the State of North Carolina," and unless mentioned expressly or 
by necessary implication i t  was not the purpose of the Legislature to deal 
with special or private acts. 

I n  the compilation of the statutes, chapter 94, covering fifty-four 
pages, is devoted to State drainage laws, under which drainage districts 
may be established in any part  of the State, and the sections under which 
the defendants are indicted are a part of this chapter. 

The  natural and reasonable inference from these considerations is that 
"commissioners of all drainage districts" refers to the subjects then 
being regulated-districts formed under the general law-and that there 
was no purpose to change or deal with districts formed under special 
acts, and this follows a well established rule of construction. 

' ( I t  is a canon of statutory construction that a later statute, general, in 
its terms and not expressly repealing a prior statute, mill ordinarily not 
offect the special pro~is ions  of such earlier statute. I n  other words, 
vhere  there are two ststutes, the earlier special and the later gcncral- 
the terms of the g ~ n c r a l  brond enough to include the matter provided for 
ill the special-the fact that the one is special and the 0 t h  is general 
creates a presumption that the qpccial is to be considered as remaining 
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an  exception to the general, and the general will not be understood as 
repealing the special, u:iless a repeal is ex1)ressly named, or  unless the 
provisions of the general are nimifcstly inconsistent with those of the 
special. . . . 'And the reason is,' said Wood, V. C., in Fifzgerald 
2'. Champenys, 30 L. J .  Ch. N. S., 782; 2 Johns. Gz H., 31-54, 'that the 
legislature having had its attention directed to a special subject, and 
having obscrred all the circunistn~~ces of the caw and provided for them, 
does not intend by a gerirral el~nctnirnt afterwards to derogate from its  
o n n  act when it makes 110 special mention of its intention so to do.' 

((111 Black on Intcrprctation of Laws, 116, the proposition is thus 
stated: '&Is a corollary from thc doctrine that implied repeals are not 
favored, i t  has come to be all establislied rule in the constrl~ction of 
statutes that  a subsequent act, treating a snbject in general terms and 
not expressly contradicting the provisions of a prior special statute, is 
not to be considered as intended to affect the more particular and specific 
provisions of the earlier act, unless i t  is absolutely neceisary so to con- 
strne i t  i n  order to girc its ~ o r d s  any meaning a t  all.' 

"So, i n  Sedgwick on the Construction of Statutory and Constitutional 
Law, the author observes, on page 98, with respect to this rule:  'The 
reason and philosophy of the rule is that  w h w  the mind of the legislator 
has been turned to the details of a subject, and he has actcd upon it, a 
subsequent statute in general terms or treating the subjwt in  a general 
manner, and not expressly contradicting the original a:t, shall not be 
considered as intended to affect the more particular or positive previous 
provisions, unless it is  absolutely necessary to give the latter act such 
a construction, in order that  its words shall have any meaning a t  all.' 

"And in Crane P .  R ~ e d e r ,  22  Mich., 322, 334, X r .  J u s t i c e  Chrisf iancy,  
speaking for the Supreme Court of that  state, said:  (Where there are 
two acts or prorisions, one of which i s  special and particular, and cer- 
tainly includes tlic matter in question, and the other general, which, if 
standing alonc, would include the same matter, and thils conflict with 
the special act or provision. the special mnst be taken as intended to 
constitute an  exception to the general act or provision, t~specially when 
such general and special acts or provisions are contempc~ra~ieous, as the 
Legislature is not to be presumed to have intended a conflict.' " 

These q u o t a t i o ~ ~ s  are  takcn from Rodgcrs  1 % .  1'. S.. 18: U. S.. 83, and 
the Conrt adds:  "Both thc test-hooks and the opinion jnst quoted cite 
many supporting authorities." 

This rule is peculiarly applicable to chapter 345, Public-Local Laws 
1010, under which the Muddy Creek District was orgatlized, n.liich is 
completc, within itself, p r o r i d i ~ ~ g  in detail for the orgatiization of the 
commission, laying ont of canals, surreys, assessments, etc8., and the coni- 
~nissioncrs  re specially r e q n i r d  to procure hooks in ~vhivh shall be kept 
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"a perfect record of all dealings and transactions" of the commission or 
corporation, which would, of course, be subject to inspection by all inter- 
ested in the district, and vould furnish all the information that could 
be obtained from the statements referred to in C. S., 5374-5. 

We are, therefore, of opinion t11c general law Tras not intended to - 
affect the special statute, but if the question was doubtful, it  is put a t  
rest by see. 5381, a part  of the same subchapter of the general dl-ainage 
law, 11-hich prouide~.  "This subchnpter shall not repeal or change ally 
local drainage l a m  already enacted." 

That  secs. 5374 a i d  3375 n.oultl change the special act. if permitted 
to affect it nt all, is clear. since t h e -  nould impose additional duties on 
the conmissio~ltw, a11d make t h ~ m  linblc crimIiiallv for failure to per- 
form them. 

;In authority very much in point is 8. 1 % .  TT'omblp, 1 1 2  N. C., 862, i n  
wliicli it  n-as held that ail ese~nption of crrtain employees of a railroad 
from ~rorkil ig t h ~  roads, contained in  the act incorporating the company: 
I (  Such exemption, being contained in a private act, is not repealed by 

sec. 2017 of The  Code, which required all able-bodied male persons 
between the ages of eighteen and forty-five to work on the p~iblic roads, 
since by sec. 3873 of The Codc it is provided that  'no act of a private 
or local nature shall be construed to be repealed by any section of this 
Code.' " 

I11 any aspect of the case, the indictment n a s  properly quashed. 
14ffirmed. 

CL.IRI;, C. J., dissenting: C. S., 5374, establishes a system of super- 
rision and reports required from "al l  drainage districts." The  language 
of C. S., 5374, i s :  "I t  shall be the duty of the commissio~lers of all 
drainage districts in the State of hTorth Carolina, organized under the 
provisions of the laws thereof, to file with the clerk of the Superior Court 
in the county where such district is organized a monthly statement of 
account," ctc. ; and 5375 requires the same duty from "the board of com- 
nlissio~iers of all drainage districts in the State of S o r t h  Carolina." to 
file an an~ iua l  report ;  and 5376 provides an  indictment a d  pe~ialtg "for 
any h o ~ r d  of commissioners for any drainage district in this State for 
failure to file such statement." 

The defcndarits are indictcd for failure to obey this general law. The 
dcfciisc sct lip is that the drfcildants, commissioners of the N~i t ldy  Creek 
Drainage Commission, were incorporated ~u lde r  the Public-Local Laws 
191.1. ch. 3-28, but it u-ill be seen that the act above cited applies to "all 
d r a i ~ ~ a g e  districts." The defendants coi i tcd ,  however, that they are 
eseml)t because C'. S., 5381, prouides: "This ~ubcliilptrr slinll not repeal 
or change local drainage laxvq n l r ~ a d y  pnacted"; but tlleie prorisions, 
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C'. S., 3374, i373, 3376, pro l id i l~g  for wpc r \  isio~r, control, and 
as to drainagr districts ill requiring reports formulate a statc-vidc 
measure applying to "all d r a i ~ ~ a g c  district5 ill the State," and, moreouer, 
t h y  do not repeal or c h i i ~ ~ g ~  ill any n ay thc charter of the tlcfc~ldaiit, 
wllicli Tvas ellacted in 1913. I f  the a r t  of 1913 had proridcd specially 
that  i t  should be esrmpteil f rom this general police rcpulatioii, state- 
wide in its 11atwc3, then it might h a w  hccn con tc~~dcd  that  this general 
act rcpealcd or modif id  the special ac t ;  hnt it did 110 do so for the 
rrason that  i t  rcpeolcd or changed ~lotlling ill thc chartel of the dcfeid- 
ant  company, hut merely r~?itci~dcd to it the s u p c r r i s i o ~ ~  of the general 
police regulation applyiug to all tlrain:ige districts in thcl Statc ni thoot  
any  csccptioi~. There is no intlicatiol~ of ally i~ltfxntion to  exempt any 
drainage district from this gellcral statutc, n ~ ~ d  thcre appears 110 rcason 
~ l i y  this dcfe~~clant  should be csem~>tcd.  Tlic terms of tlic statute a r e  
broad enough to illclutle c ~ e r y  drniiiagc district in  tlir Statc, n.11etlier 
organized under geucral Ian. or sprcial Ian-, llor call we attach ally irn- 
portance to the  fact  that  the statute of 1917, lio~v C. S., 3374, ef scq t t i t~ t r ,  
is placed in the chaptcr cntitlrd "Phil lagc."  The coinmissio~l to re\-ise 
the laws was autliorizrd to "distrihutr the 1 arious statutes lulder such 
titles and divisions as may to thcin seem propcr," aaud the location by 
them of any statnte could not possibly affcc7t its inca~liug or limit its 
scope. 

S o r  is therc any force in the other gronntls urged tlie dcfmilaut. 
Tlir s tatutr  itself rnakcs the failllrrx to f i k  thcsr,  report^ : mistlemea~lor, 
p n i s h a h l r ~  in  tlie discrction of the conrt nhich places it n-ithill t l ~ c  jnris- 
diction of tlis S~lp t>r ior  Court. This  \ \ a s  c111actcd four ,;c.:rrs after the 
i nco rpo ra t io~~  of the drfcndn~lt .  J111tltIy ('reek Dra i i~agc  1)iqtrict. 

The  plain rcquiremcnt of the law alrd its tGdent i n t c ~  tion nc rc  nni- 
forniity a i d  tlic. appl i r :~ t io~l  of the w q u i r c m c ~ ~ t  to '(:dl d r :~ i~ i age  districts 
in the Statc" ; and thc motion to quaill \llould l l a ~ c  bcc.11 ticnitd. 

STACY, J., concurs in disse~lt.  

Inclictnlent-Courts-0111ission of S m n ~  of , I c ~ ~ ~ s e t l - . ~ r r e * ~ t  of ,Jutlgment 
-Supreine Court-Appeal ant1 Error. 
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,IFPEAL by defendant from U r y s o n ,  J . ,  at the Janua ry  Term, 1921, of 
MOST(~OXERT. 

The indictment is for ~ io la t io i i  of prohibition l a m  of State, and con- 
tains fiue counts, and the case 011 appeal states that defendant was 
acquitted on all of the counts except the couiit n-liicli charged receipt of 
more than a quart ~vi th in  fifteen days, this beiiig the fourth count in 
the bill. 

There was judgment that defendant be imprisoned for nine months, 
and assigned to work on the roads of Rowan County. From which judg- 
ment defendant appealed, assigning errors. 

At torney -Genera l  i l l ann ing  and  L l s s i s tan t  d t f o r n e y - G e n e r a l  S a s h  for 
t h e  S f a f r .  

R. T .  Poo le  for d e f e n d a n t .  

HOKE, J. The  record shows that  the count on which the jury ren- 
dered a verdict does not contain the name of the defendant, or  any name 
whatever. I t  is very generally held in an indictment consisting of 
several counts that  each count should be complete in itself, and that in 
order to this some name should be given the defendant. If  it  is the 
wrong name, or defectively stated, the question should ordinarily be 
raised by plea in abatement or motion to quash, but where no name at 
all appears ill the bill or in the only count on which a conviction is had, 
it is held in this jur;sdiction that  such a charge is fatally defectire, and 
the judgment must be arrested. S. 1 , .  A l n d e r s o ~ ~  I 'helps,  6 5  X\'. C., 450. 
, h d  this course should be taken though the question is presented for the 
first time in the Supreme Court on appeal. S. n. L u m b e r  Co. ,  109 
K. C., 860; S.  1 % .  C'aldwell, 112 N. C., 854; S. 1 % .  Goings ,  98 N. C . ,  766. 

This will be certified that the judgment on the present conriction be 
arrested. 

Reversed. 

STATE r. F R h S I i  PARRIS. 

(Filed -3.7 Nay. 1921.) 

1. Spirituous Liquor-Principal and Agent-Accessories-Misdemeanors. 
In the commission of a mistl<~me:~nor, I)otll the l,ri~~cil)al ant1 the agent 

through wlium the offense xils c.unlmittcd are 11eld t i 2  the snnle clewre of 
guilt, both beine regartled :N 1)rincil)nls thewill for the ])url?ose of 
colirictioii. 

2. SameEvidence-Defendant's Identity-Instructions. 
Where there is sutlicient rricleiice to co~ivict the clefc~itlnnt of the un lax -  

ful sale of spirituous liquor. ant1 also to esta1)lisli his tlefeiiw of :III :ilil)i, 



with further evidence of the unlawful and (n~to l i i i~ ry  \;11v a t  hi* r ~ + l e n ~ t  
by one who resembled him, an in<tructio~i I)? the c'on~t to tlic jur? i\ not 
erroneous. that  if the State had satisfied them Ivqond ;I re;~\olial~lte doubt 
that the defendant had put liquor there for the 1riirl)oir of sellincr i t ,  and 
wmc one else was qelling i t  n'ith his concent and anthoritj ,  tlie defcnc1:111t 
would be guilty. 

3. Spirituous Liquors-Verdict-Polling J u r o r e A p p e a l  and Error. 
Gemblc, under the fact. of thi. caw. upon a trial of clefrnda~it f o r  

unlawfully srllinq intoxicating liquors, there Iwinq e~~idcnce  that the- 
t lefenda~~t  nmle the <ale himcelf, or throueli :~not l~cr  aclinc for lulu, the 
rert1ic.t of the jurj of mil t )  rilnlres it rloul~tful :i. to nliicli fncf n.;l\ fom~tl 
1)s them, t l ~ t  could liave I~ern n~ccr ta i~ ied  1)y 11ollinr rlie jnrj ;~nt l  ohri:rtctI 
t11c 11ecrs'4ty of the ap1)eal. 

 PEAL hy cdcfcndai~t f r o m  ~ ~ u r d i t l y .  .T., at  S q ) t e n i h w  Slwc3ial ' r e n r ~ ,  
1920, of H m n ~ ~ h o s .  

( 'riniilial p rowcnt io~i ,  charging tlic defcndmit n i t h  stllillg spiritnous 
and  i ~ ~ t o s i c a t i n g  liquors to  o ~ ~ c  TTillia111 Thomas.  

Therc  w c w  facts  i n  c\ itlcuce tending to show that  thcb d c f c n t l a ~ ~ t  li\  ed 
ill thr, c o m t r y ,  011 thc. H o ~ r  a r d  G a p  road, not f a r  f r o m  3eudcrso1lrill 'e; 
that  thc  prosccnting n i t ~ i e s s ,  i n  conlpauy with otherq, wcwt t o  t h e  home 
of the  d e f c ~ ~ d a n t  on 22 Dcccmbcr, 1019, a n d  purchased f r o m  hiin t w o  
q11:wts of wliiskey, paying the  sun1 of $ 5  tlicrcfor. Other  sal(xs w r r  
made  on the  same clay. Tlionias testificd: "Therc were a lot of m e n  
there n h n i  I got the  l iquor ;  do~i ' t  k n o ~  how m a n y ;  did not count t h e m ;  
seems to m e  l ike ahout  five o r  six mcn. I know t h a t  is t h e  m a n  (defend- 
a n t )  I got t h e  two quar t s  of whiskey from." 

There  was  f u r t h e r  r ~ + l e n c e  tellding to show tha t  J. Par r i s ,  f a ther  of 
defendant, lived wit11 his  son, and  t h a t  the  t v o  "look r t r y  niucli alike, 
t h e  old man's  h a i r  is  still  dark,  a yc)uthful looking nlan to  be this  defc~id-  
ant's father." 

T h e  defendant offered evidence tending t o  sliow tha t  117 was i n  S o u t h  
Carol ina a t  t h e  t i m e  of the  alleged salc. H i s  evidence, i f  heliered, IT-as 
sufficient t o  establish a n  alibi.  

T h e  followillg portion of liis Honor's charge is  tlie basis of the  dc- 
fendant 's only exception : ( ( I f  the Statc, has  failed to  s a t i ~ f y  you, beyond 
a res~sonable doubt, t h a t  the  defendant  was there i11 person himself,  t h a t  
lie was off sonienherc else, hut if the S t a t e  has  satisfied you beyond a 
rcasonablc doubt t h a t  this  d , r f n ~ d a ~ i t  put liqnor there, f w  tlie purpose 
of s t~l l ing it, i n  liis home, ant1 tha t  with his  c o n s e ~ ~ t  and  his alltliority, 
sornc+ody n a s  there selling liquor ant1 scl l l~ig h i s  liquol. t o  tlic5c \\-it- 
ncsscs, 110 n ould be just as  guilty, iuitlcr thc  Ixn., as  if 1 1 ~  w ~ r e  t l lwc ill 
11i~son dealing i t  out himself ;  if t h e  Statc has  satisfied yon h ~ y o ~ i i l  a 
reaso~iablc  doltht tha t  this  dcfel ida~it  hail l iqnor tlierc, a n d  had  sornehotly 
thcrc to  act i n  h i s  stcad to sell t h e  liquor, and  if t h e  St21 P Iias ~ a t i ~ f i e d  
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you beyond a reasonable doubt that  he actually did sell to this witness 
he would be guilty, and i t  would be your duty to convict him." 

From a verdict of guilty, and judgment thereon, defendant appealed. 

Attorney-General ,lIann.i:~ig and Assistant Aftor.,~ey-Gcnewl S a s h  for 
the State. 

Smi th  & Arledge for defendant. 

STACY, J. The State's evidence, if believed, showed conclusively a 
sale by the defendant to the prosecuting witness, William Thonlas. 
Conversely, the defendant's evidence, if believed, established conclusively 
an  alibi on behalf of the defendant. The  jury might have accepted 
either view of the evidence, but the appeal presents the question as to 
whether, upon the record, a conviction of a sale through an  agent can be 
sustained. There was a suggestion that  the sale may have been made 
by J. Parris ,  the defendant's father. 

The prosecuting witness, and others, purchased liquor a t  the defend- 
ant's house on the same day. There mere f i ~ e  or six men present a t  the 
time this took place a t  a private home in the country. Considering the 
entire evidence, we think i t  sufficient to be submitted to the jury, and to 
warrant  a verdict of guilty. , 

I n  S. 'L'. Winner, 153 X. C.,  602, there was evidence tending to show 
a sale i n  defendant's place of business by means of a dumb m i t e r .  The 
purchaser made known his presence and his thirst, a t in  cup appeared 
in a hole in the wall, money was placed in it, the cup disappeared and a 
bottle of whiskey appeared in  a few seconds. Testimony of a similar 
transaction was offered in  corroboration. This evidence was held to be 
sufficient to warrant  a conviction, though it did not appear that  the 
defendant was present a t  the time. 
,1 principal is prima facie liable for the acts of his agent, and one 

r h o  aids and abets another in the conlmission of a misdemeanor is held 
to the same degree of guilt as a principal, because in misdemeanors all 
concerlied are principals. S .  I ? .  I c i f f e l l ~ ,  110 S. C., 560. 

The question of a sale through an  agent, in the instant case, may not 
hare  been considered by the jury a t  all, as there was ample evidence 
tending to show that  the defendant was present and made the sale him- 
self. This could h a ~ e  been determined by polling the jury;  and, i n  all 
probability, the appeal would have been obviated had the defendant 
requested that  such be done. 

N o  error. 
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STATE 1.. HITSRT PEARSOS.  

1. Appeal and  Error-B~.ief-Euccptiol~s ,Sbandoned-Objections and Ex- 
ceptions. 

2. Evidence-Character-Truth and Veracity. 
A witness as to ?l~ar:~(.tt>r can 0111y I)e qnestio~~tvl as  to the general 

character of the tlefendant in a vri11ri11:1l :ic,tio~i. n ~ ~ t l  I I I I ~  a h  to his ch:tr- 
ncter for truth, unless the ilrfr~rtlirnt lias pone nlwn the stillid ill his own 
behalf, and the State h:ls offered evitlenc'e for the purlnw of i~nl)cl:lclii~~g 
his testi~uony as  11ot 11eiug thcl truth. S. r'. Fostcr., 130 S. ('.. ( i i3 .  cited 
and clistinguislietl. 

.3. Appeal and  Error-Instructions-Contentions-Criminal Law. 
ICxcel~tion to the \tiltenient matle 11y the judge of the contenti011 of a 

party is not ordinarily reviewable oil :~l) l~eal ,  esl~ecially if a l~l~el lnnt  has 
not esceptetl to the evidence upo~l which it  was based. 

4. Intoxicating Liquors-Spirituous Liquors-Instructions. 
Where there is direct eritlence of the unlalvful sale of sl~irituous liquors 

by the t lefc~~dant ,  or his l i c e l ~ i ~ ~ g  it for salt,, li~itler i ~ ~ d i t + . i ~ ( ~ ~ i t  therefor an  
instriictlu?i for the jury to find him gnilty if they were st .  satistied beyontl 
a rens&inl~l< doubt is not errolleous. 

~IPPEAL by defendant f r o m  X c E l ~ o ~ j ,  .I., at J a n u a r y  Terni, 1921, of 
B r n c o ~ r ~ ~ .  

Tl i r  d e f e ~ i d a ~ i t  n.as found gui l ty  011 two coimts: first, f o r  selliiig liquor, 
ant1 sccoiid, fo r  k w p i n g  liquor on hand  f o r  sale, i n  violation of proliibi- 
tioii laws. Verdict of guilty, sentmcc, and  appeal.  

-4tfor,1cy-(:ct1e,~al X a n n t ' n g  a n d  Ass i s tan t  -4 t fo rney -Gencra l  S a s h  for 
t h e  S f a f e .  

Tl'right CE Cra ig  for d e f e n d a n t .  

CLARK, C.  J. Todd, witness f o r  the  S ta te ,  testified that  on T Sorei l l -  
bey, 1020, lie purchased one pint  of liquor f r o m  t h e  dtfcndai i t  fo r  $6 
a t  his r e s t a u m i t  i n  Llsl~eville,  a n d  tha t  a t  other times six ce 1913 lie had  
purcliascd d r i ~ ~ l i s  f r o m  liim. H e  testified also t h a t  the  d e f c ~ i d a ~ ~ t  kept 
t h e  liquor ill x fixe or  ten gallon can  a d  ill a coffee. pot. <Jarrell, 
anotlier n itness f o r  t h e  State, testified t h a t  he had  purcliased the  liquor 
wliicli w a i  cxliibitcd ill w i d c ~ i c c  fo r  t h e  n i t n ~ s s  Todd, nl io  g a l e  111111 $6 
~ ~ l l i r l l  lie pa id  f o r  it .  S l l a n ,  anotlicr vi tnesi ,  t e s t i f i d  tli:~t lie was 
present ~ ~ l i c n  tlic liquor n a s  lia~idetl to  tllc n i t ~ ~ c > s s  Ja r re l l .  Here the  
S t a t e  rcstecl, a n d  the  dcfc~rdant  ~ i l o ~ e d  f o r  judgment of ~ io~is l l i t ,  nllicll 
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was denied, the court remarking to the counsel that  he would have to 
charge the jury if they believed the evidence to find the defendant guilty, 
to which the defendant excepted. There was no error in this statement 
upon the evidence then before the court. The  defendant then testified 
in his own behalf that  he did not sell any liquor to Todd, and that he 
never had any liquor for sale in a coffee pot or in a five or ten gallon can. 

There was evidence from some of the defe~idant's witnesses that he was 
a man of good character, a i d  others gave him not so good a character. 
The defendant excepted because the court refused to permit two of the 
defendant's ~vitnesses to answer the question, "Do you know defendant's 
character for truth and veracity?" These two exceptions were aban- 
doned, not being brought forward in defendant's brief. Rule 34 of this 
Court (174 K. C., 837), provides: "Exceptions in the record not set 
out in appellant's brief, or in support of ~vliich no reason or argunlent 
is stated or authority cited, will be taken as abandoned by him." The 
exception, however, could not have been sustained, if insisted on, for  the 
rule is well settled that the party introducing a ~vitness as to character, 
"can only interrogate him as to the general character of such person',; 
8. v.  Haimfon, 121 S. C. ,  582, citing 8. 1 % .  Uuiliel,  S T  S. C., 507; S. 1 , .  

Laxton, 76 N. C., 216. The counsel, in making these exceptions, n a s  
probably misled by what was said in S. 1. .  F o s f e ~ ,  130 N. C., 673, that 
"when the defendant has gone 1ipo11 the stand in his ow11 behalf it is 
competent to prove his g & m l  character for truth," but the contest 
shows that  this arose upon evidence for the State to impeach his char- 
acter as is sho~vn by the citation of S. p. Tray lor ,  121 N. C., 674. 

Exception 5 Tvas simply a statement by the judge of a contention by 
the Sta te ;  besides, the defendant did not object to the admission of the 
evidence upon which the coiltelltion n-as based. 

Exception 6 was because the court charged the jury:  "If the State 
has satisfied you beyond a reasonable doubt that  at the time named, the 
defendant inVthis cise delivered to the wirness, James Todd, a pint of 
spirituous liquors, and that  the witness paid him therefor the sum of $6, 
then the court charges you tha t  the defendant is guilty of selling spirit- 
ous liquors, and it is your duty to return a verdict of guilty." 

The seventh exception is to the following charge: "If, from all the 
evidence, you are satisfied beyond a reasonable doubt that  the defendant 
kept spiritous liquors on hand for the purpose of sale, then it is your 
duty to return a rerdict of guilty." 

I n  these particulars we find no error. The  other exceptions are 
formal, to the denial of a motion for a new t r ia l ;  and to the judgment. 

N o  error. 
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STATE v. W. Y. WESTMORELAKD. 
(Filed 23 May, 19%1.) 

1. Appeal and Error-Objections and Exceptions-Contentions of Parties. 
I<xception\ to the statement by the judge to the jury of appellant's con- 

tentious taken after the reuditiou of the judgment adversely to him and 
in his statement of the case 011 a p ~ e a l  doe? not afford the trial judge an 
opl~ortnnity to correct the error, if any. he has made therein. ant1 they 
will not he cousideretl in the Supreme C o u ~ t  on Rppeal. 

2. Homicide- Murder- E~idenceCo~roborating Circunistances--Cloth- 
ing. 

JVhere the defense upon a trial for x homicide contends that another 
person with 1 h 1  a t  the time committed the ( ' r i n ~ ~ .  :lnd t l l ~ r e  i5 evi(lenc8e to 
convict the accused, it is competent to %how the clotl~inr worn :it the time 
11y hl~cll other person in corroboratiou of the State'< eritlenre that  teuderl 
to ihow the co~rilx~nion of the p r i w n ~ r  coultl lint h a l e  carricd hi i  pistol 
in his hip pocla?t as  the accused co~~telitletl, n.; the clot ies he wn. thrn 
n r~;irinr had no hip pocket in them 

3. Hon~icide--Murder-Pren~editation-Evidt~nce--Precon ceived I n t e n t  
Deliberation. 

Testimony of f;lcts and circumstanc~es which occurred nfter the commis- 
sion of :L homicide which te~lds to sllo~v a preconceived '?Ian formed and 
carried out b~ the prisoner in detail, resulting iu his ;wtunl killiug of 
the deceased lry two pistol shots. without escusc, wit11 wideucc that 11c 
had therenftrr s t ; ~ t t ~ l  he had cloue :IS he had intended, is competent upon 
the question of dclil)eratio~~ nntl preuicditntion. under the erideuce in this 
ease, to sustain a rcrdiet of murder in the first degree. 

Evidence tending to hhow that  the 1)riwner killed the deceased iu the 
perpetration or atten11)t to perpetrate a robbery, is cspre~s ly  made compe- 
tent by C' S . 4200, and may Ile considered 11s the jury in determining the 
degree of crime. and whetl~rr  the acc'uced committed thz hiqhest felon.\ 
or one of lower degree. 

A \ ~ ~ x i ~  by  defendant f r o m  B r y s o ~ ,  J.. a t  the  J a n u a r y  Term,  1921, of 
IRI.,I)LLL. 

7'11ih is a n  indictment  against t h e  prisoner f o r  t h e  murder  of J. H. 
Sancc., which t h e  S t a t e  alleges was commit t t d  uiicler the, circumstances 
drtnilcd 111 the, testimony of its n-itl~cxss, 11 ey Sim.s, the  suh ta r lce  of n-11ic-h 
is l l c r r i ~ ~ a f t c r  w t  for th.  

Tlic State's ~ i t n e s s ,  I r e y  Sinis, and. t h c  dt>fendant, W. T. Westmore- 
l a d ,  w c w  ill StatcsI i l k  on t h e  night  of 20 October, a r r iv ing  there about 
11 o'clock. The defendant persuaded S i m s  to go nit11 h i m  to his llome, 
~v1iic.h n-as hclow Trontman's,  i n  l rede l l  County, telling h i m  tha t  he, 
Wc.tinoreland, n o u l d  h i re  a ca r  a n d  take h i m  out  there  to  spend t h e  
night,  a n d  x o u l d  come back i n  t ime i n  the  n l o r ~ i i ~ i g  to  t ~ l r e  a t ra in  f o r  
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Landis, where the witness Sims resided. Westmoreland did hire the 
deceased, Nance, to take them out. A man named Alley went with 
them as far as Troutman. After Alley had left the car they drove on 
to Westmoreland's home, and the followi~lg occurred, according to the 
testimony of Ivey Sims: "Just before he got to the house, I could see 
the bulk of the house, and the car driver asked X r .  Westmoreland, 'Is 
hebe where you live?' and Rrestmoreland said 'Yes.' The car stopped 
in front of Mr. Westmoreland's home, right at the gate. When he drove 
up Mr. Westmoreland started to get out, and I started to get out right 
behind him, thinking he Ivas going to pay the man, and let him go back 
to toTvn, and he said, 'You and the car driver stay here until I go in the 
house and see if there is ally one at horne.' The car driver got out and 
measured his gas, and he said, 'I have more gas than I thought I had.' 
He  said, 'I didn't think I had but a gallon, but I hare two gallons.' He  
got back up in his car and set clo~vn ulider the steering wheel, where 
he sat to drive his car. At that time I was in the back seat, sitting right 
behil~d the driwr, where I sat coming down. I laid down in the back 
seat. I got sorter chilly driving down there, and had dozed off in a 
sleep, and he waked me up when he come back to the car-Nr. West- 
moreland speaking to the car driver. He  said, 'Why the man in the 
back seat is about to go to sleep,' and the car driver turned his head like. 
The car driver said, 'Yes; I believe he is,' and didn't more than say 
'Yes; I believe he is,' until the pistol fired. I raised in the back seat 
and said, 'What in the world is the matter, Mr. Westmoreland?' He  
had the gun up that way (illustrating), and cut his eye over toward me, 
and never spoke, and leveled his gun and shot the man in the head again. 
I did not see the first shot fired. I heard it. That woke me up. I 
raised up then. When he fired his second shot the driver was sitting 
in his car in that position (illustrating) like he was looking down into 
the foot of the car. That was the second shot. I then stepped out of 
the car on the opposite side from where X r .  Westmoreland was standing. 
I stopped there side of it and vas  scared so bad I didn't know what to 
do or what to say, or what to think; and he said, after he shot him, 'That 
is what I have been wanting to do for a long time.' He  was sticking 
his gun back in his pocket and gave me orders to get up in the car and 
pull the man over the front seat, and he stepped up in the front seat, and 
I stepped up in the back seat, and was slow about taking hold, and he 
told me again, he said, 'Take hold and let's get him in the back seat,' and 
he caught hold of the man under his legs that way (illustrating), and 
lifted him up, and some change fell out of his pocket, and he went 
through his pants' pockets and searched them. I don't know how much 
money he got, anyway, he got some, and stuck it in his pocket, and he 
found a gun on the seat or in the man's pocket one, arid he said, 'That is 



n-hat hc has btwi to t i~ ig  for mc~,' a11d stuck it ill his hip ~ 'ock t t ,  and he 
said, 'l'nll u p  on the man,' mld I pnlletl np, :\lid lie liftec him, and we 
had l ~ i m  laying o lcr  tllt  car sonlcthillg like that (iiltlicating), and he 
gave him a t l i ro~r ,  and tliro\v~.~d his legs in the foot of tlic car. I had 
to jump up on the hack seat to kccy him from fallillg ou In(., and lie 
stclqxd ont of the car a d  pushed his fcet up in thc. car and shut the 
door, and said to mc., 'You get ill tlic front srwt licw and ride with me.' 

L 

I stcl)ptd out of the car a d  got in the front seat \\.it11 hiin, mid 1 1 ~  cut 
the c:tr around a i d  started back up the road, where lie come in tolvard 
the maill road, a d  I said to him after he started. 'What ill the world 
:Ire 0 1 1  going to do with the mall, Mr.  IVcstniorelarld ?' I-Ic said, 'You 
k c ~ p  3-our nioutli shut a ~ i d  don't yo11 say ai lyt l i i~~g. '  " 

Tlw prisoner denied that  lie killed Smicc, and alleged and testified 
that 1rc.y Sims was the guilty party. We 11ec.d not i tate ally more of 
the testiiiiony, as it is only iicccssary to sho\\ tha t  tlicrc n a s  c \ i d e ~ i w  
011 thc part of the State to support the wrdict ,  as wc are not ncighing 
it. that being tlie p r o v i ~ ~ c e  of the jury. 

Tlic priso~ier \\-as coiirictcd of murtlcr ill the first tlcgicc, niitl from 
tllc j u d g m c ~ ~ t  a p p e a l ~ l  to this Conrt. Tlicx prisoner as!,ignctl fiftern 
crrors, the first three n ere ahandoiitd, tlic fonrth, fifth, sistl , mld sercwth 
n ill be hereinafter set forth. Tlic ciglltli, i~intl i ,  tmtl l ,  elcve~itll, tnelf th,  
m ~ d  tllirtccl~tli nil1 1 ) ~  d i scuwd  i l l  t l ~ c  ol)i~lion \\itllout hc111g sct out ill 
full, :111d the fourteei~tli and fifte('11t1i arc mcrclly forn1.d. 'l'llc following 
o h j w t i o ~ ~  to cridcilce and rcljccttd 1)raycrs arc, tliosc n.c deem it proper 
to state ill f ~ ~ l l ,  1111mhcrct1 t, 5, 6, :11it1 7 : 

"4. The, court erred in permitt i~ig thr. Stat(> to i~ i t roduw or offer in 
c \ idc~icc  the coat mid trousers of tllc. \\itiless Ivcy Sims. 
'(j. T ~ C  p r m i ( d i t a t i o ~ ~  and delibcriitio~i ncccysary to c o ~ l i  itute nnlrdrr 

ill tlie first degree ~i lus t  preccdc thcx killing. ,\cts and cc1id11c.t of tlic 
t lcfe~dmlt  after tlic killing arc not to be coirsiderc~d as evi,lc~icc of pre- 
medit:ition and deliberation. If you find from tlie euidcnc? ill this case 
that  the tlefe~ltia~it shot n ~ i d  k~llctl the dcceasetl and aftern ards moved 
or cal~rcd him to be moved ill the car, :tlld loose cliaiige fell from his 
pockets, and later that the defendant searched the pockets of tlie deceased 
and took therefrom money, watch, alid other artirlrs of pcmo~ial prop- 
erty, such acts would not be e r i d e ~ ~ c o  of preme(1itatioii and deliberation, 
and you will not consider them as sncli. 

''6. The court further chargcs you that the fact that  the deceased was 
put in a ~ ~ 1 1 ,  if you find such to be a fact from the eridente. is not evi- 
dence of premeditation and deliberatio~i. and the jury will not consider 
snch act as eride~ice of premeditation and delibcratioil. 

"7.  The court further instructs tlie jury that if you find j'rorn tlie evi- 
deuce that the d c f e ~ ~ d a n t  later took the car of the deceased and ran away 
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with i t  and was later arrested a t  Kewton, and was found with articles of 
personal property, watch or any other property belonging to the deceased, 
such facts and circumstances would not be evidence of premeditation 
and deliberation, and the court instructs you not to consider them as 
such." 

Attorney-Genera7 X m n i n g  and Assistant Attorney-General A-asl~ for 
the State .  
2. TT.  7'1irlington and J .  8. B u r k e  for defrnclanf.  

WALI~EK, J., after stating the case: The  s is  exceptions to the charge 
of the court were taken to that  part  of it which consisted in the state- 
ment by the court of the contentions of the State. TTe h a w  examined 
these sereral instructions with a view of determining if the defendant 
could h a r e  been, in any degree, prejudiced by the manner in nllich the 
contentions were stated, and TI-e h a ~ e  found nothing ?bjectionable in  
them, but, on the contrary, they were csceedingly fa i r  and impartial. 
The  prisoner's contentions n ere stated ill the same way, and nothing was 
said or omitted that  could have prejudiced him in the l c a ~ t .  These es- 
ceptions from Xos. 8 to 13, both inclusive, came within the ~ r c l l  settled 

tions nlust rule of the Court that  objections to the stntcnmit of c o i ~ t c ~ l  ' 

be made promptly so that  they may be corrected. The latest cases on 
this subject are $5'. v. IIcill, ~ r i l t e ,  5 2 7 ;  31cilInhan c .  Sprnt  r C'o., 180 
K. C., 6 3 6 ;  I lal l  c. Giessell, 170  N. C., 657. There was not tllc slightest 
intimation of opinion by the judge, and the prisoner has ]lot, i n  law, 
been harmed by anything he said. This disposes of all the assignnlents 
of error except the three which were properly abandoned, the t ~ o  ~rhic l i  
n-ere merely formal, and the four which have been reserved. 

The fourth assignment is without merit. The issue sllarply raised by 
the contentions of the parties and the e~.idcnce was whether the pric *oiler 
or the ~vitness, Ivey Sims, shot Snnce,  and in order to show that  it was 
impossible that  Sims could have done so, his coat and trousers n-ere 
eshibited to the jury, which furnished cridence of the fact. W e  do not 
see why this was not competent slid relevant as a circumstance to he 
considered and 71-eighed by the jury in passi~llg upon the d i s p ~ ~ t e d  quee- 
tion as to which of the two inen fired the fatal  shots. As the prisoner 
has attempted by his own testinlon$ to s h o r  that  Sims carricd a pistol 
i n  his hip pocket with rvliich he did the shooting, i t  Tvns clearly conr- 
petelit, by exhibiting his clothes, to show that  this was impossible and 
therefore untrue. Similar evidence mas admitted below in S. I > .  V a n n ,  
1 6 2  N. C., 534, 539, and approved by this Court. I t  is said in Cnderhill 
011 Criminal Evidence, sec. 47 :  "An article of personal property, the 
relevancy of ~vhich  has been shown by its identification with the subject- 
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so as to escape the l~enal ty  of the law for his crime. This was one thing 
that  induced him to kill S a m e  as he considered i t  safe to do so, not being 
~vil l ing to  take any clmlces with the law. H e  had planned for the dis- 
posal of the body by its concealment i n  the unused well, and his conduct 
as he and Sims left the place where the murder was committed, and 
what he said to Sims about wllere he v a s  going and what he intended 
to do with the body, all TI-ent to show that  he had thought out the entire 
scheme in  the begiiuling and had weighed i t  before arriving a t  the defi- 
nite conclusiol~ to kill. The means of concealmeut and the secret dis- 
posal of the body, ~vhich  he had devised and which he eridently believed 
would be successful, had emboldened him to commit the fatal  act. H i s  
acts throughout nere  continuous, proving to be one connected whole. 
-1s soon as he liad killed the deceased he instantly began to dispose of 
the body ill such mamler, with such precision of method and with such 
dispatch and expedition as to indicate that  i t  was something he had 
was absolutely no 11ercssity for cloi~ig so, as appears unless for the pur- 
conceived plan of murder. There was 110 time for reflection needed and 
coiisequently no llesitation about what he would do, because all of the 
thinking and deliberation had been done before. A some~vhat similar 
question arose in Litfon's mse, 101 Va., 833, xhere  the Court said, a t  
page 543 : "The honlicide liad beell clearly p r o ~ e n ,  and there was direct 
e d e n c e  on the part of the Commonu-ealth to show intent, deliberation, 
preparation, and malice on the par t  of the prisoner by proof that  he 
had in his possession shells fitting the gun he used, and which had been 
loaded prerionsly to the homicide with similar shot to those XI-llich 
entered the body of the deceased. . . , I t  ~ v a s  clearly admissible, 
as v e  ha re  said, to  show dclibcration, preparation, and malice; and the 
court h a ~ i n g ,  i n  clear and unniistakable terms, imtructed the jury to 
disregard i t  if they had reasonable doubt that  the prisoner Tvas con- 
nected v i t h  the two shells produced, there Tvas no ground left upon which 
he could complain of its introduction." See, also, S. v. Brolcn, 168 Mo., 
440 ; Luton c. S., 64 S. TIT., 1051. This case is stronger than either of 
those in its facts, and it differs in the respects enumerated from S. v. 
F o s f w ,  130 K. C., 666, where flight alone was held not to be evidence of 
premeditation and deliberation. so as to raise the crime of murder to the 
first degree, the idea being that  if Foster had committed only murder 
of the second degree or manslaugliter, he might just as well h a ~ e  resorted 
to flight as a ready escape from punishment. But  there are other facts 
and circumstailces here n-hich point to a time before the murder, and 
are of R more significant character. 3 Rice on Evidence, p. 221. 

I n  Sfanley v. S., 64 S. W,, 1051, it is said:  "Exception S o .  2 of the 
defendant complained that  the court erred ill pernli t t i~lg the introduc- 
tion of certain testimony going to show that, shortly subsequent to the 
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homicide, nitriess met appellant and that  appellant had a target gun 
coilcealed on his person. The court state? in  th.e charge that  said testi- 
mony \\P$ admitted as going to prove appellant's animu: and the  con- 
dition of his mind, relating back to the intent n i t h  wl ich he struck 
deceased and caused his dc:lth. It is  well wttled that  declarations of 
apl)cllant nhicli tel~tl  to develop the 1 . c ~  g e s f v  or show the iutcnt or motive 
n i t h  nliicli the crime was commit td ,  1)oth hrfore and after the crinie, 
a rc  adrni~sihle tcstiri~oliy." 

,. l l i c  substal~tial  question ill our caw is nllcthcr tllc prisoner or Sims 
fircd the fiitxl shot, and t l l ~  jnry Imw settled that   gains liim. There 
call sc:rrcely be ally doubt 011 the question of "l~rerrleditntion and deliher- 
ntlon" or that  it n as  clo~lc~ in cold blood. V l l y  did thc, prisoner leave 
tlic nlotor car, go to his house ill the dark mid gct his i~ i s to l ?  There 
I\ a, nljw111tcly 110 ~ ~ c c ~ t  $\ity for tloiilg m. as :1111)ears, 111116353 for the p11r- 
po\c of using it as hc (lid. I I e  had aniple time for reflection and the 
forni: l t io~~ of :I defiuitc purl)ose to kill, slid 1 1 ~  was not 1011; in executiig 
lii, p ~ r p o s ( ~ ,  and so iii~mcdiately did I ~ r j  (lo i o  as to leurt  no room for  
ally bnt o ~ c  conrlu-.io~~, TI liic.11 is. that lie intentlet1 to shoot A y ~ i l ~ e  with it.  

r .  1 lw othw facts rc,c,itcd ill the prayers for i l ~ ~ t r u c t l o i i ~ ,  :LS to preiliedi- 
t a t  I l i l c r ~ t i o i ~ ,  VCI .C~ co~l~lwtent ,  as  t h y  tcr~iled to 4io~: that Ile 
lrillcti i l l  t!i~ l ~ c y w t r n t ~ o ~ i  or atten11)t to p e r p t r a t c  a rohllcry, \\hicll is 
cx'l)( (1:11ly n~c~ltiollcvl ill the, ~ t n t n t e  '14 all ; ~ c t  ron~t i tn t ing  ~ n l ~ r d e r  ill the 
f b t  tlc grcc. Tllcy n erc 11c.rtn1eiit circ~uilcta~icei to he con.iderct1 by the 
jury 111 ~ l c t e r i ~ : ; ~ ~ i i ~ g  t l i ~  d ~ g r ~ e  of crime, a ~ r d  whether the lvisoiicr had 
c.oliil~iittcd the lligli(~st ~ C ~ O I I ; V  ill t 1 1 ~  Inn- of homicidc as c cfined by the 
s t : ~ t ~ ~ t c  or 0111~ of l o ~ w r  tlcgrec.. C. S., 4400. 

r 7 I I I ( ~  p r i ~ o i ~ c ~ r  ~ r a i  n(111 acql~:linttd v i r h  the neighborhood wlierc tho 
( ' ~ 1 1 1 1 0  IT :I '  co~ilniitt (1 ;111(1 \\11ort~ 11e lil PC:. I Ie  I\l~cn. n!~ei.e to find tlic 
: ~ l ~ ~ ~ t l o ~ ~ c d  ~\(,11, ill nhicli I I V  iiitc~rtl(~c! to canst thc dcnd 1)ody of his ictim, 
n ~ ~ ( l  li(! r:lrricd ont hi< lircvo~lcci~ ccl plnil I\ it11 great secrccsy, r ~ c n  trlling 
Siin '(to 4 u t  111)" 1111( 11 th(> l a t t ~ r  i ~ ~ q u i w d  TTILI~ lie propowl  to do 11 i th 
tlic, Iioti- \i71ic~l 11(. 11:1(! fini511cd tl117 gruc-omc task 11c had uiitlertakc~l 
lit> itol(, Nancc's c : ~  a ~ d  flctl to n~lothcr co~llity, hc l ie~  ing that  he w o d d  
s11c c 2 c  t tl in cw:~ping dctcctiol~, but tllc c o i ~ f t w i o ~ ~  or 1)c t r  ~ y a l  of Siins 
frn\tr:lt(d h i i  p ln~is  a11tl dtfcated his purpose. 

'!%c rolu't i i ~ ~ t r ~ ~ t t d  tlicn jury c o r r t ~ t l y  as to n-llothcr a ly particular 
t i n ~ c  i!li~,t e1:1pv lioforc tlit, 110111ieitl~ a11d aft(  r tlic dclilx-ate and prc- 
I I N  c!it,~tcd iirtcwt to kill 11212 bcc11 fo r~~ le t l .  T l ~ c  cacw on t11 5 inhjcct arc, 
cwllwtcd in t11~ i lo t c~  to qcrtio~l 1800 of t l ~ c  Co11so1id:rted Statutes, a t  
1'. 1,:1.3. 

r 3 I lic re TVRS c~ i d ~ i ~ e c  uliicli tcl~dcd to sliow that the prisoucr had done 
\\ll:tt ]I(. had prcriondy intended to do, for 11c so exl)ressl> statcd nftcr 
tlic crime had 1)ecil committed. 
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W e  have endeavored t o  consider and  to carefully examine every mate- 
r i a l  phase of th i s  case presented i n  t h e  record and  i n  t h e  able a n d  im- 
pressive argument  of t h e  prisoner's counsel delivered before us, bu t  a f te r  
a l l  th i s  h a s  been done, and  with a n  earnest desire t o  reach t h e  very t r u t h  
of t h e  matter ,  under  t h e  evidence and  t h e  lam, a n d  wi th  careful  a n d  
s tr ic t  regard f o r  t h e  prisoner's rights,  me c a n  but  conclude t h a t  there  
was  n o  e r ror  i n  t h e  t r i a I  of t h e  cause. 

N o  error .  

STATE v. WALTER BEAM. 

(Filed 25 May, 1921.) 

1. Criminal Law-Husband and Wife-Abandonment-Statutes-Limita- 
tion of Actions. 

Where a man willfully abandons his wife, sends remittances for her 
support, returns and lives with her as  man and wife for a while, and again 
abandons her, his willfully leaving her the second time without providing 
an adequate support for her is a fresh "abandonment and failure to  sup- 
port," made a misdemeanor by C. S.. 4447, and an indictment found within 
two years therefrom is not barred by the statute of limitations. 

2. Criminal Law-Husband and Wife-AbandonmentActions-Venue-- 
CourtsJurisdiction. 

Where a man willfully abandons his mife in this State and fails to send 
her funds for an adequate support, when he mas residing in another State, 
he cannot direct her choice of residence and is indictable under the laws 
of this State in the county of her residence. C. S., 4447. 

3. Criminal Law-Husband and Wife-Abandonment-Justilkation. 
A conviction of a willfnl abanclonment by the husband of his mife is 

equivalent to a finding that he has left her without justification. C. S., 
4447. 

4. Criminal Law-Husband and Wif~AbandonrnentSupportIndict- 
mentEvidence-Burden of Proof. 

U ~ o n  a trial under an indictment of the l~usband for the abandonment 
of his wife (C.  S.. 4447),  both the fact of willful abandonment and that 
of failure to support must be alleged and proved, the abandonment, being 
a single act and not a continuing offense, day by day, but the duty to  
support being a continuing one during the marital union, to be performed 
by him unless relieved therefrom by legal excuse; and his willful abandon- 
ment and failure to provide constitutes the statutory offense. 

APPEAL by  the  defendant f r o m  Long, J., a t  J u l y  Term,  1920, of 
BUNCOI~BE. 

T h i s  is  a n  indictment of t h e  defendant f o r  t h e  willful abandonment 
of h i s  wife  without  providing adequate support  f o r  her. C. S., 4447. 
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They were married on 25 January,  1912, and he abandmcd her on 5 
A\lvil, 1916, hut they l i ~ d  togetlir~r a short time in the fall of 1916, 
wlicn he again abandoned her :tnd ~ w n t  to Georgia to lire. the wife 
r e a i r i n  in s l - e  K. C The dcfendant proridcd his \rife with 
ino i~ t~g  by r c n ~ i t t a n ~ e s  from timc to tilnc for her s u p p o ~ t .  These con- 
tributioiis were m l d e  to a tiinc n-ithill the t v o  gears nest preceding the 
fiildilig of tliis indirtnicnt. 7'11~1'~ 7vaq :L rerdict of guilty and from the 
j u d g m ~ n t  ~ I ~ f e n d a i l t  appealed. 

IT I ,  J .  There are only tn-o material questioiis in the casc : 
1. I s  thc prosecution barred by the statute of limitations? This v a s  

p r tvn ted  in  sereral n.ays by thc defendant, v h o  set up  the bar. The  
facts bearing upon this contention are that  dcfendant ~r i l l fn l ly  abnn- 
doncd his wife a t  hheu i l l e .  n h u e  they l i d ,  in L\pril, 1916, and n-eut 
to  the State of Georgia, mabiilg his llo~iie tlwre. H e  prcl~i~ised to send 
her money fro111 timc to tinic for her support, and did so until they 
became recoilciled in  the fall of tliat year for a short while, a few days, 
and during that  tiiile lived a i d  cc)liabitctl toectller ar i Ian and wife, - u 

when he agaiu almdolied llcr and r e t i ~ r ~ l c d  to Gt,orgin, hut contn~ned 
to mnkc regular ren1itt:mces of money to llcr at Asherille for heis sup- 
l ~ o r t  and ~riaiiltena~ice imtil a timc n-itliiii tn.o rears before this indic+ 
nmlt  n as fomld by the, graild jury, when l ~ c  ceased to do WJ This failure 
oil his part  to  coi~tiilue in thc performaire of llis duty to snpport her 
was, in law, a fresh act of "abando~~mcnt  and failure to s ~ p p o r t "  within 
the mm~ii i lg  of the statute (C. S., 4447), and it has been so expressly 
held upon a state of facts identical with those wc, fiild in this record. 
8. 1.. Ilnl, iv,  79 S. C., 6 0 3 ;  kq. 1 , .  Iivr~izor~, l ( j S  S. C'., 213. 

2. The  other l~osition also is mlteiiablc. The fact that defendant lived 
in Gt~orgia, froin whicli State the rcinittm~ccs were n i a d ~ ,  has not the 
c f f ~ c t  of m:tBing it a Georgia transaction, so as to bar this prosecution 
~ n d c r  our s t a t ~ t c  or to onst the ii~ristliction of o w  courts. He nrorniscd 
to  send the rnoncy to her at -\shcrillc, ant1 did so for some time until 
he ellanged his mind and broke his promise. The  inonej was due and 
to  hc paid at ,\sheville i n  this Statc, and sl~ould h a l e  hcen paid there, 
and his failurc to do so anti to pro\ idc for her support a t  her home, 
which was in h h c r i l l e ,  constituted thc statutory offense. This  w r y  
question Tuns decidcd in T ' c o p l ~  I*. X P ~ P I - ,  33 K. Y .  Supp.. 1). 1123, i t  
being a crinlinal proceeding for a like offense as here, that is, abandon- 
ment v i thout  p r o d i n g  for the wife's support. J u d g e  Goy said:  "This 
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was separation, not abandonment; and so long as the appellant continued 
to pay tlie stipulated sum lie did not abandon his nife.  Whether 
the separation took place in the city of Brooklyll or in the city of 
Sen-  york is immaterial. The  matcrial question is. Wlicrc did the 
abnndonmcnt take place if the appella~it (lid ahantloi: liis ]rife? The  
eridrnce slio~vs that after the sqmratioll the wife left Brooklyn and 
took up Iicr residence in S e w  Pork ,  ,111d that a t  tlic time w2icn tlie com- 
plaint 11 as made she xvas actually residing in  the latter city. The appel- 
lant n-as bouiid to pay the stipulated s u n  to his wife no matter where 
she rcsidetl. He, having agreed to the roluntnry separation, xvas pre- 
cluded from coutrolliug her choice :is to a place of rcsiclence. I-Iis domi- 
cile v n s  no longer her domicile, and therefore she had a right to take 
up her residence in S e n .  Torlr. I t  is concedcd tliat lie failed to pay the 
stipnlnted $15 per xreeli, tliat by his on-11 action lie redwed the payment 
to $12 per reek ,  and finally offered her $3 a n-eek, nhich  the trustee 
refused. Tlie criminal lan. cannot eliforcc the obscr~ a w e  of contracts; 
ncirlicr d l  the authorities institute or prosecute p ro~cc ( l i~ igs  of a crimi- 
nal nature for such R purpose. Did the appellant abnntlou his \rife and 
child in tlie city of Sew Torli  witliont p r o d i n g  for and furnishing 
them with adequate means of support, so that  there n o d d  be danger of 
their hccoming a burden on tlie prtblic ? Tliat was the questioli for  the 
niagistratc to decide, and lie decided it affirmatively and, in my opinion, 
correctly." V i t h  more reason call it  be said that  xvhere the husband 
\rillfully abandons his r i f e  he cannot d i ~ e c t  her choice of residence. I t  
~roult l  he allo~ving him to take advantage of his or11 n-rong, if we should 
so decide. Tlie crime, therefore, n-as committed in Bnucombe County, 
where she lired. The jury convicted hinl of n-illfnl abandonment of and 
failnrc to support his xvife, nhicli n~eans  that his acts were n-itliont 
justification. 

Tllcrc arc  tn-o clcmcnts of this oflc~isf--n illful abantlonnic~it and 
failure to support-and both m~rs t  he alleged n ~ i d  pro\ ctl. S. r .  7'one?l, 
168 S. C., 63:; S. 1 . .  JIcry, 132 X. C.. 1021; S .  1 , .  s m i t h ,  1G4 S .  C., 476; 
P. 1 % .  IIopX.i7ts, 130 S. C., 647. -\bandonment is not a continuing offense, 
clay by clay (S. 1 , .  ban no^^, 1GS S.  C.. '315), but the duty to  support the 
wife is a continning one during tlie esistencc of the marital  u~lion,  and 
must be perfornled unless there is some legal excuse for iionperformance 
of it, ant1 wlml defendant withtlre~v his support from his v i f e  lie became 
intlictahlc luidcr thc statute, even tliougli he 1irc.d in anot!ier Stat? and 
had kept liis promise and supported llis wife for several years. H i s  last 
d e l i ~ ~ q n t ~ l c y  must fi:i the hegiiining of his criminal liability. 

No error. 



I N  THE SUPREME COURT. 

STATE v. J. T. HARRIS. 

(Filed 3 June, 1921.) 

1. Courts-Discretion-Evidence--Conduct of Trial. 
The trial judge has discretionary power to control :he order of the 

ndmissioll of the testimony, mhich is not reriemable wh(:n no substantial 
right of the al>pellant i s  thereby impaired. 

2. Same-Introduction of Witnesses-Cross-examination--1Yaiver-Homi- 
cide. 

It is not an ahuse of the tliscretioll of t l ~ c  trial judqe in directing the 
ad~i~iss ion of testimcmy relating to the mental capacity of the prisoner to  
permit inedical expert witness for the St:lte, nt his 01~11 request, and for 
good reason shown. to give his evidence during the taking of the prisoner's 
evidence, when plenary evidence has been introduced 111x111 which to base 
the 11yl)othctical cluestions, nor will i t  be held for error that  the time 
allowed for the tnkilig of this ericlence was insufticient for the prisoner's 
cross-es:imi~iatioii. when it appenrs from the case on appenl, settled by 
the judge. that  this witness left the st:und with the cousent of the pris. 
oner's counsel. 

3. Homicide-Cross-exaniination-7Vaivei3. 
Thc prisoucr's couiisel may waive his right to cross-e:tamine a State's 

witness oil the trial far a capital offense. 

4. Homicid-Husband and  IVifc-Evidence-Statutes-E8rejudice. 
The f:tilnrc of the wife to he examined as n witnes:; in behalf of a 

huqlinnd tried for a criniinal offense, is cxpres~ly excludc,d a s  eridcnce to 
the 1~nsb:iiid's prejudice by C. S.. 1634, though she is co~nyetent to testify. 

5. Homicide--Appeal and  Error-Harmless Error-Evidence-Husband 
a n d  Wife-Courts-Exclusion of Evidence. 

\Yhrre :I ~lrisoncr's wife, 011 his t r i ; ~ l  for :I homicide, has failed to 
nlwc:lr :11icl be cx:iinil~ed in hcr llusbniid's defense, ailti a w i t ~ ~ e s s  has 
testilied to facts re1:ltin:. thereto, hefore the trial juilge lins had oppor- 
tnni ts  to n ~ l e  npou tlic prisoner's objectiori, the renclii~;: of the s t :~ t~ i te ,  
C. S., 1 G 4 ,  by the trial judge to the jury. and his telling thcin t h ~ y  must 
not consider this failure of the wife to apl>ear as  evideuce to the prisoner's 
~m?judice. renders tllc error harrulc.ss, if :lily was committed. 

6. Appeal and  Eribor-Objections a n d  Exceptions-Instructions-Homi- 
cide. 

iVlicw the trinl jt~tlqc has ~ r o ~ e r l y  esc111ded from the colisitleration by 
the 5111.)' testiluolly relatiilg to the wife's fztilure to appr:lr nnil testify in 
Iwh:~lf of her 1lusb:ultl on his trial for n homicide. C. S.. 1634, the l)risoner 
ui:~)' uot snccessfully coniplain of error on nl~penl in the fniliire of the trial 
jtlclxc to : l a i n  iiistruct the jury thereon, xvhen there 11:~:; been no excep- 
tion tnl<cii to the c h n r ~ c  of the court or the refusal of any prayer for 
instrnction oil the subject. 

7. Courts-Tern~s-Statutes-Continuance f rom Day t o  Day-Entries-- 
Records-Homicide. 

Daily entries on the journal durir~g the trial of a felony, stating the 
name of the case and that  the court takes a recess "until 9 3 0  tomorrow," 
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and the entry nest day "court convened a t  0 :30 a. m. pursuant to recess," 
etc.. in regular form. is a sufficient compliance with C .  S.. 4637, ~rovidinq, 
among other things. "that in case the term of a court shall es l~ire  while 
a trial of a felony shall be in proqress and before judgment shall he given 
therein, the court shall continue the term as long as  in his ol)inion it shall 
he necessary for tlie purposes of the case." 

8. Appeal and  Error-Record-Unnecrssal+y Matter-Costs. 
Under the facts of this appeal from n conviction of murder in the first 

degree, the Supreme Court refused the motion of the prisoner's attorney 
to tax the State ~v i th  the cost of lxinting alleged unnecessary matter. 

9. Appeal and  Error-Settlement of Case-Presumptions-Courts-Dis- 
cretion. 

The trial judge. in settling the case on apl~eal,  is conclusively presumed 
to have acted in the conscientious discharge of his duty, and the appellant 
may not successfully insist, in the Sul~rrme Court, that  upon the trial the 
counsel for appellee abused their privilege in their argument to the jury 
to  his prejudice, when there is no such exception or assignment of error 
in the record sent u p ;  and the Supreme Court has no power to coml~el the 
trial judqe to amend the case settled by him. 

10 .  Appeal and Error-Settlement of Case-Stenographer's Notes-Courts. 
While the notec: takcil a t  the trial by the official stenographer are  con- 

sidered as  of grext weiqht in aiding tlie trial judge in settling the case on 
apl~enl,  they do not control or d i s ~ l a c e  his authority therein, and his state- 
ment thereof will control. 

11. Appeal and  Erl*or-Objections and Exceptions-Assignments of Error. 
Escel~tions will not he considered in the Supreme Court on appeal that 

are not set out in the record a- liaving been taken at  the time (except to 
the cliarce). and mu*t be duly a~siqiled as  error. 

STACY. J.. dissenting: HOKE. J.. conc~lrriilg in the dissenting opinion. 

, ~ P P E . ~ L  by defendant f r o m  Long, J., a t  Soyember  Term,  1920, of 
Bun-COAIDE. 

T h e  prisoner v a s  convicted of t h e  murder  i n  the  first degree of F. W. 
Monnish. T h e  evidence f o r  t h e  S t a t e  was t h a t  on 3 September, 1920, 
about  1 0  a. m., t h e  prisoner, J. T. Har r i s ,  a merchant  of Ridgecrest, 
Buncombe County, l a y  i n  v a i t  i n  weeds near  a p a t h  coming f r o m  t h e  
cottnge of F. W. Monnish t o  t h e  postoffice a t  t h a t  s ta t ion and  w i t h  a 
shotgun fired t v o  charges in to  Monnish a s  he  passed by. Soon after,  
about 1 0  346, a t r a i n  going t o  Asherille a r r i red ,  Monnish was placed 
upon  th i s  t r a i n  a n d  died before a r r iv ing  a t  d s h e ~ i l l e .  T h e  killing was  
admit ted,  a n d  there i s  nothing i n  t h e  defendant 's evidence which con- 
t radicts  t h e  circumstances of t h e  killing. T h e  State's evidence mas t h a t  
t h e  plaintiff lef t  h i s  store a few minutes  before t h e  f a t a l  occurrence, 
ca r ry ing  a shotgun, and  t h a t  t racks led f r o m  t h e  r e a r  of t h e  plaintiff's 
store into a small  patch of corn or  meeds growing along t h e  roadside;  
t h a t  t h e  g round  mas t rampled a t  two places a t  t h e  edge of said corn 
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.1 i /o l . iz i~! l - ( ;c ,zc,~n/  J I c r n ~ ~ i / i , q ,  ALssi.cfc~izf A - l f f o r t l c j j - ( ~ ~ ~ ~ ~ ~ ~ a 7  S a s l z ,  -11. IT;. 
f l r o r r i i  ( [ / i t 1  , I .  I:'. i _ V u x i l z  for  I11 c ,Sicif e. 

fTo~ !c ' s ,  l 1 7 i ! / i c / t i ~ s  cC. J o t ~ c l s  cc,,il FtvtzX C n 7 . t ~ ~  f o r  p i s o r l t r .  
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witness, H. C. Caldmell and J. E. Stoffell, witnesses for the State, both 
residents of Tennessee, were by consent permitted to testify. When the  
prisoner's counsel had concluded the cross-examination of the latter the 
State called Dr .  Hil l iard to tlie s t a id  whose very full examination is  set 
out i n  the record. 

When the prisoner's counsel had finished the cross-examination of 
Stoffell the State put Dr .  Hil l iard upon the stand, stating the reasons 
for doing so a t  that  time, and asBetl him to state to the court what con- 
dit io~is had arisen that made it ncccssary for him to leave the State. H e  
replied: '(I h a w  been  ha^-ing telcgrams for the last two or three days 
from mg wife, who is in Kern Hampshire, where her mother is r e ry  ill, 
dgi~ig ,  and she has wired me to come. Once she told me not to come 
and then that  her mother is lying in almost a dying condition, and I 
ha re  promised day aftcr day that  1 vould go. I ought to have left three 
clays ago. The last telegram I had last night was, 'For henren's sake 
lealo on the 6 o'clock train tliis morning.' I t  is a long journey v a y  up 
to S e w  Hampshire. I ha re  had half a dozen telegrams." The court, 
aftcr further questions to witness, nmdc the following order:  "It appear- 
ing to the court that  tlie facts set forth by Dr. Hilliard above are true, 
tllc court now a1lon.s him to be esaminetl, but at the same time a~inounces 
to the counsel for the prisoner that as, ~u tde r  the lav ,  the prisoner call 
t nh .  drpositiolls of u-itliessrs to be licard in this case, tlicy can take such 
<tells as they may deem proper to have the deposition of the witness 
takcn latcr if they may h a w  qncstions as to any other questions that  
they niay desire to ask him as a ~vitiless in this case, p r o ~ i d e d  it is done 
ill time to be read to the jury during tliis t r ia l ;  aud the court will require 
the l a v  officers of the State to n - n i ~ c  notice that  such depositions may 
be taken." The counsel for the State then p r o l ~ o u ~ ~ d e d  to Dr .  Hilliard 
tlic llypothetical question set out in tlie record, to which witness answred  
that in his opinion the defendant n a s  sane. The  prisoner then pro- 
pounded his hypothetical question, to which the witness replied that  in 
his opinion at the time of thc killing the prisoner knew right from 

r 7 vrolig. 1 he cross-esamiuation Jvas continued as set out i n  the record 
~vhell, fina!ly, the witness said, "If i t  please your Honor, my train is 
ahont due." Questioned by defendant's counsel, "You h a ~ e  got to go 
non- ?" the n itness replied, " W ~ l l ,  it is  about t v m t y  minutes of my train 
time and I have to get my  grip." The counsel for  the prisoner said, "I 
n on't keep you. There are more questions I want to  ask yon but I won't 
keep Dr .  Hilliard said, "I really would be very much disappointed 
if I did not get tlie train. and I know it n-ould be a bitter disappointment 
to rny ~ ~ i f e . "  The counsel for the prisoner then said, "TVell, stand aside. 
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I am llot through with you, but-." The  witness thereupon left the 
stand a t  4:20. The  presiding judge finds tlle facts of ihe occurrence 
as follows : 

('The court states i n  this connection n h a t  c:un be seen from the record, 
made when this  witness was put on tlie stand, that  the court used its 
discrvtion in  a l lo~r ing  the State to put this witness on the stand whilst 
the prisoner was offering his evidence, and for a brief period of time 
displaced the prisoner's witness, Dr .  Bisch. The  court d s o  states the 
fact tha t  after the witness was thus allowed to be put or the stand by 
the State, and ~vhilst  hc was under cross-esnrnination by the prisoner's 
counsel, that  the court did not stand him asid(> for the 4 5 3  t ra in  or any 
other t r a in ;  but on the contrary did require him to remain on tlle stand 
until he, upon his appeal made to get on the 4 :50 train, mas allowed to be 
stood aside by tlie prisoner's counsel. The  rourt did exercise its dis- 
cretion in allowing h im to be esamined, as stated above, at the time and 
under the circumstances as i t  appears i n  the record. A l ~ l  if this was 
an  abuse of discretion, the Court above should correct thcl error. I f  i t  
had been necessary to detain the doctor on the stand until the nest day, 
tlle court vould  have done it and until the prisoner's counsel had ex- 
amined h im and closed their examination. 

"It is but fa i r  to state also v h a t  the court incant by informing the 
prisoner's counsel that  i t  vould proiidc for the further e:;amination of 
the witness after the prisoner had put on other ~vitnesses to which his 
counsel refers i n  order to more satisfactorily esa~li ine Dr .  Hilliarcl. The  
case required t n o  r eeks  for its tri:d. There v a s  an  ahunlance of t i p e  
by waiver of notice on tho part  of the State's counsel to have had Dr .  
Hilliard's deposition taken a t  Littleton, Kern Hampshire, o +  in  any other 
State i n  the Gnited States, and before the evidence in the case was 
closed. , h d  this the court n-ould hare   pro^ ided for if it  h u l  been asked 
by the prisoner's counsel, and this explains n-hat the coi~r t  meant by 
what i t  said a t  the time, that  the depositioii of tlie ~ r i t~ l eqs  could have 
been taken under the  statute and the court would require the counsel 
for the Sta te  to waive notice. , lnd  the counwl for the State, besides, 
then and there agreed that  they would naive  notice." 

The judge is riot a mere moderator but is the presidilig officer and 
an essential par t  i n  any tr ial  as this Court has often held, and he has 
authority to so direct the adnlissioll of testimony as in  his discretion he 
thinks proper, provided no substantial right of the prisoner is impaired 
by any arbitrary action on his part .  S. 1;. Southerland', 175  N. C., 676;  
8. r .  Baldwin, ib., 6s;. I n  permitting esamination of this  ritness under 
the circumstances set out in the record the court in our judgment did 
not abuse this discretionaiy power. The  witness' permission to  go mas 
assented to  by the plaintiff's counsel and not by the court. Indeed, if 
examination had proceeded without the long preliminary examination 
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in  the record he  might well have concluded in time to  take the train. 
The  right to confront witnesses necessarily includes the right to cross- 
examine them, but this is  a right which the prisoner's counsel could 
waive. Turner v. Livesfock, 170  N. C., 427. The  prisoner's counsel, 
according to the record, did waive it by assenting to the witness leaving 
under the circumstances. He liad propounded liis hypothetical question 
and had examined the witness. and there is nothiiig in this record indi- ., 
eating that  he was debarred from asking any question which he desired. 
The couiiscl stated that  he wanted to ask him other questions but that  
he I\-ould excuse the witness. H e  rclwated this twice. H e  did not state 
what the purport of the additional questions mas, and me cannot pre- 
S I I ~ I C  that the failure to ask them w:ls ilijurious. I f  the ornission xould 
h a m  been injurious it is very ccrtnin that the able and conscientious 
cou~isel for the i,riso~ler ~ o u l d  not under ai ir  circunlstances have con- 
sented, as t h y  did, for the n.itncss to lexrc without these q~iestions having 
been asked. There is l~otliillg tending to sliow that  such olnission was 
injurious to the p r i s o ~ ~ c r .  Tlic w i t~~ess ,  il-ho vns  one of scl-era1 experts, 
had been, ill ordinary phrase, "pumped dry" by the I~ypothetical qucs- 
tions asked by the State and by the prisoner. 

Second nssignnmlt of crror. Fo r  sonic rc7asoi1, 11-hie11 does not appear 
upon the face of the record, ncitlier the wife nor tlw daiigl~tcr of the 
11risoner were csan~ined as n witilrss in his bcllalf. TIis soil, I'aul IIarris .  
v a s  a witness for tlic prisoner, and in t?ie courvx of his c~~an~ i l l a t io i l  mid 
t h t  he had ine~ltiolled his "father's n~el~t:!l colltlition to his niothcr many 
times aftcr liis outbrcalis or soilic~tlliir~. . . . I told my nlother that  - 
father n-as an insa~le  man and that no sane mall n-ould h n w  s~ich  
thouqhts." Clmi1 cro~q-es:?lllili:lti~~l (~ol~iiscl for tile State aslied, "The 
qucstion just propoul-td~l to you about the. declari~tioil to your nlotller, 
haye you had your mother suljpccllnccl as a  nit:^^:.;?" A h ~ s ~ l - e r  : T o ,  
sir." The  prisoner objected. The  counsel for the State then said, "I 
71 ant  to ask if yon h a m  not had your mother snbpnn:~ed as a ~l-itncss 
and clischargcd hcr." Tlie court tllen states: "When the questions aboi e 
iwre nsliecl the couiiscl for  the prisoner interpoced an  objection, and the 
collr-eraation cns11et1, folloned by statements of counscl. before thr  court 
liar1 time to give or rclid,,r dcciqiol~. Thc court thcn ruicd out zll the 

b 

q ~ ~ t i o n s  ahow, and ill connection t!lcren.ith read the follo~viirg statutcl 
in tlir presr>1lce of the jury." RcT..; 1624, 1). 1917. ( 'The i\.ife of the 
dcfenclulrt ill nll crimiiial actions or procci.dings shall he n competent 
vi tnrss for the defendant. but the: f a i l k  of such n. i t iws to be examined 
shall not be used to the prejudice of the dcfense. Dnt every such person 
examined as n n itnesi sllall be sl~bjcct to cross-esami~ia t io~ as arc otlier 
il-itnesses." 

The witness thcn proceedcll to testify that his sister had been sub- 
pclined and that the counsel for the prisoner had conferred with he r ;  
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that hc and his mother were present; that his sister was r o t  here at the 
t r ia l ;  that  she is twenty years old;  that  he did not know the reason why 
sllc did not come to court, there u a s  no sickness in  the family;  that  he 
did not expect licr to be here lwcause die liad been relclsed from the 
s u b l m ~ ~ a ;  that  he did not kilo\\ 11 110 had it done but supposed i t  was 
tlo~lc by liis father or llis father's attonleys; that  he spok(. to his father 
n1)out 11i5 sister not bcing a nit1:csi alld that lie sc.emed griered that  she 
could 11ot c o i ~ e .  The  nitncss was tllcli asked, "Do yon know of any 
ot1ic.r TI-itlless that  has bee11 relcwscd beiides your sister?" Cpon objec- 
tion to this queitioii ' ( t l i ~  court, r ~ l i i ~ g  upon thc objecticn, stated tliat 
if the n.itllws liiri~sclf lillew that  \r itnesses 1 1 a ~  e been rc~leasecl by the 
11rm~11er l i ims~lf ,  or by liii authority, or  through his cou113~1 or himself, 
11t~ may an\\ \  cr ; otllern isc, if he has inforinatiou f rom other p e r s o i ~  than 
thc, 1jriw11cr l~lm.elf, or his co~ulsel non presmt, in the presence of the 
\\ lt~~c.,., llill~sclf, 11e sliall not ansn.er. Of course this ruliiig of the court 
l ~ a i  I I O  rc'latlol~ to the rl~lllig heretofore made by the court in regard to 
tl1t7 l)lail~tifl"s n ifc." 

r 7 111~1 n i t~ l c s s  n a s  th(m niked, ' (Has aiiybotly else been rc~leased besides 
:our sistc~r :11d yolir mo t l i c~  ?" The prisoner objected hexuse  this im- 
plitd that the nmt1ic.r had been subpunned nut1 released. The  court 
suit;lil~cd thc ol)j(>catio~i and repeatrd it.; rnlilig O I I  that  111:rttc.r as pre- . r 1  

I i o d y  r~lacic~. 111(. cwniiwl for t l i ~  1)risoncr tlieii asked the court to 
t.ll:rlyc> tlic. jury : ~ t  that stage that  tlilz line of queitiolis by the colulsel 
for htntcs n:t- 1nlljro1)cr n l ~ d  ought not to be colisiderctl, to nliicll the 
vonrt .:\id, ('I 11211 c mntlt, n ruling. Yo11 m a j  11x1 c an  cx~~ept ion  if you 
\ \ X I I T  ~ t .  S o n  lic 11111it go on to sornctl~i~lg cllsc." Tllc cmnscl for tlie 
htutc t11e11 said, "What I am t r y ~ ~ i g  to ask jou, h a l e  you rclcascd any 
othw \vitn~-sci uth( r tl:aii t l l o~e  71 1lobe ilnnw5 l l a ~  e bee11 n~entionctl hcrc 
t111- I J I O ~ I I I I I ~ . "  '~JIP conrt ('r111(~1 out this qllestion a* this ha, rcdcr- 
( I I ( # ~ ,  to tlic p r i w ~ ~ c ~ ' b  nifc." This n-a? thc iecond cscept~oli. The  judge 
stntt s 111 rc g , ~ r d  to th i i  ~ m t t e r :  

bb'l'llc priiolwr a ~ ~ i g l ~ c ,  as clrror the rnliiig of his EIonor in  refusing 
tllv 1.c qiu .t of coui~scl for t l i ~  pr~sol:cr to c11;lrge the jlu.,r that  the re- 
~w.~totl q i ~ ( l ~ t i o ~ l i n g  of the xitue.i, Pau l  Harris, aq to tlw discharge or 
I Y > ~ ( Y I W  of the wifr of the p r i sonc~  : r i  a n itilcss on h(~lialf of the pri501ler, 
v:rs 1111propcr a ~ ~ c l  ought not to bc colisidcrcd by the jury,  and for tliat 
~nstc;td of ko clitargiilg t l i ~  jury, citlier 11t tlic time qaid rcyucst n a, p r ~  
fcrretl or in his gencml charge, his Honor perniitted ccu~ iwl  for the 
State. :]lid for tllc p r imte  proswutioli, 111 thew nrgunmlts to the jury, 
to dirwt tlic attcnt;on of the jnry sharply to the fact that  the n i f e  of the 
prlbOllP1' had uot bee11 cnllcd nq a -witricsi, and for that  ins ead of cllnrg- 
ing the jury as requested by the prisoner, tlie court pernlitted the actiug 
solicitor, in the course of the closing argument to thc jury, to declare 
that 'this prisoller has already becw tried by his wife and dauglitcr and 
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they hare  found him guilty a ~ l d  condemned him to death.' The court 
allons the prisoner's co~uisel to put this exception as all others i n  their 
on11 words, but tlie court statcs as a fact that  the prisoiier's counsel 
neler  prayed instructio~i for the cllarge abore referred to, iior did they 
object or except to anyt11ii:g said ill the argument of either of the counsel 
in tlleir specclies iilade to the jury at any time during their arguments, 
either orally or ill I\ riting : alid it n ill f~urtller appear that as to the 
ruliiigs made by tlie court, ~ r i t l i  regard to nliat liappeiled n-hell Pau l  
IIarriz mis on the s t a id  a i d  the rclcasc or discharge of the prisoner's 
v i f c  as a witiie~q, tlie court sustained the objection of tlie prisoner as 
nil1 appear "11 the record as above set out." 

KP do not find t h t  the court was lacking in diligence or promptness 
in excluding all references to the plniiitiff's n.ifc. There is no exception 
to cllarge of the court nor for refusal of ally prayer for iiistrnction. 

The  third assigilnlciit of crror is to the alleged fnilure of the court to 
inal;c a formal order contiiluing the tr ial  of the cause after tlie espira- 
tioil of the tern1 by liinitntion. Tlie statute. C. S., 4637. reads as follows: 
" In  case the term of a-court shall expire nllile a tr ial  for felony shall 
hc in progress and before a judgment shall he give1 theran .  the judge 
shall continue the term as long as ill his o p i ~ ~ i o i i  it  shall be neccssnry 
for tlie purposes of the case, and lie may in liis discretioii exercise the 
same poxer in the tr ial  in any cause in the same circumstnlicc~s except 
cir i l  actious begun after Thursday of the last week.'' The statement of 
the jntlge ns to this mattcr and the entrics on the dockct slion that the 
term n a s  coi~tiiiucd as pro1 idcd in the statute. I n  r tgnrd to this excel)- 
tion tlie prisolier's counsel i n  their brief say they "dcem it their d n ~ y  to 
submit this questioli to the jndgmeiit of tlie court, but coilcede that  a 
f a i lwe  to properly contiiiue tlie term would ha1 e 1x0 other legal eff'i'tct 
than to worli a mistrial, una~-oidably in lan-, wliich would cat the prisoncr 
off from the plea of former jeopnrdy," and add, ' T p o n  the merits of t h e  
question, v-e 1 eliture to doubt 11-lletl~er a m ~ r e  adjour~~mel l t  from (lay to 
day can constitute such cont i i i~ance  of tlie tern1 as the statute contem- 
plates." We think the statute Trns complied with by the claily elltries 
on the docket : "Peliding the tr ial  of tlie case of S. I . .I. 1'. lfai*-i.is, the 
court talws a recess until 9 :30 tomorrow," and the entry nest day, "Court 
colir t~led at 9 :30 a.  nl. pursuant to reress," etc., in regular form. 

The n b o ~ e  are the three exceptions wliicl~ are the only ones set out i n  
the assignments of error besides the tn-o formal ones, as  already ~ t a t e d .  

The  ~ r i sone r ' s  counsel i n  this Court mored to tax  the appellee with 
the cost of making tlie trailscript and pleadi~igs made in the record fro111 
pages 32 to 289, setting forth : "In support of this motion, the prisoner 
respectfully directs the attention of the Court to the fact that the pris- 
oner has only t h l w  exceptions and assigilments of error, no o ~ l e  of \\llich 
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requires or suggests an examination of the whole evider~ce or the whole 
of the charge of tlie court ; by reason n-lierc>of the prisoner respectfully 
insists that  the aarrntion of all the e\idencc in the case and the charge 
of the court set out i n  said 'Eshibit Al' (being rrcorcl, pp. 32 to 280, 
inclusire) are not pertinent to ally c~sceptions in  tlir case; that  they 
iiiji~riously e~icuniber tlic record. and tha t  the prisoner h i 9  beell required 
to 1)ay t l lmost  of setting u p  mid 1)rintiug 257 pages of tliis minecessary 
mid irrclat i lc  matter, from tlie cost of \>-liirh lie pr : ry  a relief in con- 
forniity nit11 l iulc 31 of this Court." 

The  Court disc~ouragcs seiidiiip 111' ~ ~ i r i i e c c ~ s ~ w y  matter i n  the record, 
but tliis being a capital cast., ~ r c  (.annot say that  seiidi~ig up the n-hole 
of the evidclicc and tlie rlinrgc of the court \\-ere i~~iproriclently ordered, 
eslmially ill v icv  of the niotiolr by tlic l)risouc,r for  a (.tirl i o r a r i  for addi- 
tioiial filitliiigs of fact by tlic jntlge. The  n ~ ~ t i o i ~  to t i ~ s  the costs of thiat 
part  of the record ngaixst tlie State is tlcilied. 

The, prisolier, lion-eyer, insisted in tll(1 argllliiont here that  t l ~ e r c  had 
lxwi an  abnsc of p r i ~ i l e g e  by coi~ilsel for the State in the argument of 

r 7 this rase'. I l ierc n-ns no such twe l~ t iou  or assignment of crror in the 
record as sent up. 

'Tliis Co1u.t has alua-s held that  n e 11are 110 l m r e r  to c~ompel the tr ial  
judge, to m w n d  th r  "statement of thc case," for he is  acting under the 
same, ai~tl iori ty and obligation of his oath as  this Court: and is coiicln- 
sircly presuiiied to linve actetl i n  coilsciciitiol~s ciischargci of the oblig:~- 
tion t l~c~c 'by  iinposed oil him. '(The statenlent of the case oli nppcal 
imports itl)soli~te rtbrity, and a c c ? i ~ f i o i ~ n r i  \rill not issue to force the judge 
to n1:rkc 1111 a I I ~ V  case and iiisert l~ ia t tc rs  alleged to h a m  been oinittctl." 
~ ' U I I ~ ~ J I Y I H  1%.  I ) o I / * P ~  ( ' o . ,  137 s. C., 101 ; 5". 1, .  , J o u r , ~ i y u i l ,  120 S. C'., 26s  ; 
8. u .  I l u r t ,  116 S. C.. 977 ;  l ' a p r  C'u. 1 . .  C' l t~ -o i / i c le ,  115 N C., 147; i17lc1z 
{,. ~ i ( ~ ~ ~ ~ ~ ~ ~ l ~ , ~ ~ ,  113 S. c., : m ;  s. (- .  n c r ) i l n , 7 z ,  os s. c., 712; 8. il'cioi.!~, 
9 -  S. . 9 ;  ' 1 .  1 I ,  9 ;  5 '  I .  t i ,  J 2 1 ;  ?llc.Co!j 1 . .  Ltrsxl-  

I i 1 1 .  111 t h  latter C:IW the coi~llsel filctl affidavit in support of 
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they shall be altered, not summarily as proposed, but, i n  the absence of 
statutory regulations, i n  a may consistent with justice to all parties 
directly interested, the importance of the matter i n  question, and the 
dignity and propriety of judicial action. I t  is always of serious moment 
to the public, as well as individual litigants concerned, to bring in ques- 
tion the official conduct of judges." But,  upon the motion of the counsel 
for prisoner, a certiorari was sent down to give the judge below an  oppor- 
tunity to set forth more fully the facts as to the alleged abuse of privi- 
lege by counsel, to which he sent up  the following re turn:  

"The undersigned received the writ issued 17 May, 1921, by your 
honorable Court asking that  the record, with respect to certain alleged 
arguments and comments of the counsel for the prosecution, be ascer- 
tained and incorporated in the record, and to find the  facts with respect 
to the alleged objectionable remarks, if any, made by the counsel for 
the State during the tr ial  of the said cause, and under what attending 
circumstances. 

"Without repetition, I refer you to what is said in  statement of case 
on appeal, pages 11, 12, 13, 14, 15, 16 and 17. 

"It will be noted that I heard counsel on both sides in  order to settle 
the case on appeal, about four months after the trial, and i t  took many 
days more in which to finally settle, so that i t  could go up on appeal. 

"The official stenographer of the court in Buncombe, who took d o ~ n  
most of the evidence and the proceedings of the trial, was Mrs. Williams, 
but toward the close of the case one of the counsel for the defense, as I 
recollect, suggested that  Miss Shank come to the assistance of the official 
stenographer, and she was allowed to do so until the e~ idence  was con- 
cludcd, but her presence and assistance was no longer required by the 
court. I had the impression a t  the time I was making up the statement 
of the case on appeal tha t  Miss Shank had taken down Mr. Bro~vn's 
speech and probably Mr.  Swain's. I now learn for the first time that  
she did not take down Mr. Swain's speech but N r .  Brown's speech. This 
was done without any direction by the court and without its knowledge. 
The  court is now informed today by her statement that she took down 
Mr.  Brown's s ~ e e c h  under the direction of one of the defendant's attor- 
neys, Judge Carter. I never had any intimation from any one a t  the 
time of the tr ial  that  the stenographer was taking down the speeches of 
anybody or that  any one objected to any of the speeches. My  attention 
was called to this some four months later when the court was undertaking 
to settle the case on appeal. I report as a fact that  the taking down of 
N r .  Brown's (or the speeches of any one else, if they were taken down) 
was without my knowledge, my attention was not drawn to it, and I 
report as a fact now again that  not one of the attorneys for the prisoner 
a t  any time during the argument of the counsel made any objection 
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whatever to the court of anything that  was being said by either Mr. 
Brown or Mr.  Swain. I f  they had done so the court woi~ld ha re  caused 
the official stenographer to hare  taken dowl~ anytliing they wished and 
ruled on it and ruled on any objection they might wish to make. Bu t  
this was not done, and the court had 110 information as to their having 
any objection to anything that  was said until the mattcr xvas called to 
the court's attention some four months later a t  Bryson City. 

"I got your notice to report the argument of the counsel, ete., 011 the 
w e  of my departure from Waynesrille court t o  my  home to consult a 
dentist, and as your notice requested instant action I immediately, 18 
May, 1921, sent coinmunic~ations to hlessrs. S W L  in and Urowi~,  
representing the State, arid Messrs. Jones and Carter. rcpresenting the 
prisoner, and requested them to appear before me ill regard to this inat- 
ter  and be heard in Statesrille today if they tlesired to be heard. I also 
requested Messrs. Browti and Swain that if Miss Shalik had taken do\v1i 
the arguments of tlie lawyers or any of them on either side and could 
reproduce them and send them to rile properly verified 1 would be glad 
to have them, and I especially asked Mr. Brown over the phoiie from 
~2sherille, when I was coming here, to call this to the atrentiol~ of Miss 
Shank and the counsel for the d e f e n d a ~ ~ t .  Thus f a r  I ha\  e not been able 
to procure any report of the speeches of Judge Carter or of Judge Jones 
or of Mr.  McKinley Pri tchard,  all of wlioni made spec1 es in behalf of 
tlie prisoner. The  only thing that  1 have been able to obtain is an  
excerpt purporting to be from the speech of Mr.  Brown, aud is made 
by Miss Shank under the direction of Judge Carter, :md which was 
never filed in the record and nerer called to the attention of the collrt, 
except as above set out. 

"The court of reriem will see how difficult it is for me, six nlol~tlls 
after the trial, to report tlie speeches of five lawyers \rhos(, specches occu- 
pied something like two days or two and one-half days time, when I 
was not asked to have the speeches taken down and when there was no 
ohjectiori made to  any of them or anything that was said ill any of them 
a t  the time they were being made, nor until four months afterward. I n  
the recolds you sent me I find in the petition of the prisoner what his 
counsel claim to have been portions of speechr~s made by Mr.  Brou 11 and 
Mr.  Swain. I also note that Mr.  Brow1 has made a sw01.11 s ta t~inent  
anllexed to the said petition in which he refers to ce-tain evidence, 
brought out without any objection, of Mr. Pau l  Harr is  s11d Miss Mary 
Ward, arid to which he refers as basis for his a rgu inn~ t ,  but referring 
as lie claims to other persons than the wife of the deftndant. I also 
see attached to the petition an affidavit by Mr.  Swain in ~>.hich  he rnakes 
a sworn statement as to certain rcmarks he made and referred to ill the 
petition. I also see attached an affidavit by Messrs. J o ~ l e s  mid C'arter 
in which they say 'that comments of the prisoner's counsel upon the 



N. C.] S P R I N G  TEEM, 1921. 

failure of his wife to testify in his behalf were coupled with the explana- 
tion in substance that  such comment was made only upon compulsion 
and necessity created by the fact that  the matter had been persistently 
thrust upon the attention of the jurors by the counsel for the prosecu- 
tion, and that, therefore, the counsel for the prisoner could no longer 
ignore the matter.' I note that  the defendant's counsel did not repro- 
duce what they themselves said to the jury in discussing the absence of 
the defendant's wife, so that  the Court above could have an  opportunity 
to know what they were saying in  debate about this matter. Whereas 
they took down what one of the lawyers on the other side said and wished 
me to make it a part  of the record of the court, when it was really not 
a part  of the record. As this was a private arrangement between Judge 
Carter and Miss Shank for what was taken down was not revealed to 
the court at the time, nor its purpose, I cannot see that  it has any place 
in the record. This would be a novelty in procedure so f a r  as my knowl- 
edge and experience extend. I can see no harm that  might result from 
a man having his speech taken down if he wished to do so, or the taking 
down of a speech of another person, but I cannot understand with what 
propriety such speech should be put i n  a record unless the court had been 
called upon to make some ruling about it.  So  f a r  as I observed a t  the 
time, I saw no abuse by any of the counsel of their privileges and rights 
i n  the debate. I was busy preparing my charge during the argument 
of the counsel practically all the time. I did not make a minute of the 
argument of any of the attorneys because I was not asked to do so. 
While Judge Jones was speaking, Mr.  Swain called my  attention to the 
fact that  Judge Jones was making an  explanation or observation with 
regard to the absence of the defendant's wife. I inferred from this that  
the defendant's counsel had abandoned their objection, in which I had 
ruled in  their favor, excluding evidence in regard to the defendant's 
wife, although Judge Jones did not say so in  words. I noted during 
Judge Carter's argument that  he seemed to go into this question quite 
fully and with much earnestness in presenting a comparison of the con- 
duct of the son, Paul, and the conduct of the wife and daughter of the 
prisoner, who had deserted him, etc., etc. So I again concluded that  the 
counsel for the defendant had abandoned this question. I did note later 
that Mr. Swain made some allusion to what Judge Carter had said, but 
what he said was very brief and I do not recall exactly what he did say, 
but I did understand it was in response to what Judge Carter had to 
say. -4s i t  now seems to me, it was i11 form of an  interrogatory. The  
solicitor thinks that  I interrupted him at this point and suggested that  
he pass on to something else or the like, but as to this I am not entirely 
clear. I do state as a fact that  I got the impression from the counsel 
on both sides a t  the time that  this matter was up  for open debate and 
was debated during and after Judge Jones's speech, and by the counsel 
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for the prisoner fully as much or more than by the counr;el for the State. 
I notice Mr. Brown says in his affidavit that he never did make any 
allusion to the defendant's wife in the opening argument. The Court 
mill see that the evidence in the case contains many references to the 
wife of the prisoner which were admitted and not objezted to. rlt the 
hearing today none of the counsel on either side were prl:sent. The only 
thing that the court gets from any of the counsel is a written statement, 
the affidavit of Miss Shank, which I attach marked 'Exhibit Z,' and a 
letter from Judge Carter enclosed with the same. I am sorry I cannot 
furnish you the arguments in full of all the attorneys. I f  anything 
further reaches me between now and your final disposition of the case 
I d l  send it in with pleasure. 

"Awaiting your further orders, I am, 
"Respectfully, B. F. Loso, Trial Judge." 

The judge attached to this statement sundry affidarits and the state- 
ment of stenographers, which are not made a part of thtx record and are 
not before us. Though we must take the finding of facts by the judge 
as conclusive, it is just to him to incorporate the follo17:ing affidavit of 
R. -11. Mitchell, the sheriff of the county, who vas  present at the 
argument : 

"That he mas sheriff of Buncombe County at the time thc abol-e 
entitled action was tried in  the Superior Court of Bu wombe County, 
and acted as officer of the court during the trial of said action; that 
affiant heard the arguments of the different counsel wllo appeared for 
the State and the prisoner; that the first conlment made by any attorney 
as to the failure of the prisoner's wife to appear and testify as a witness 
was by Judge Thomas A. Jones, who severely criticized the wife and 
daughter for having deserted tlle prisoner; that when Judge Jones first 
mentioned the failure of the wife and daughter to testify in favor of the 
prisoner, affiant was approached by J. E .  Swain, whcl was acting as 
solicitor for the State, and said J. E .  Swain requested affiant to pay 
particular attention to the comments then being made 3y Judge Jones 
in regard to the wife and daughter of the prisoner; tilat at the time 
affiant was approached by said J. E. Swain affiant expressed surprise 
at thc argument then being made by Judge Jones. 

"That Judge Frank Carter, who also appeared as counsel for the 
prisoner, criticized the wife and daughter of the prisoner for haring 
deserted and betrayed him in his time of need, and he paid high tribute 
to the prisoner's son, who had testified in behalf of the pi-isoner. 

((That the only reference made to tlle failure of the prisoner's wife to 
testify was made by Acting Solicitor J. E .  Swain in the closing argu- 
ment, and said J. E. Swain stated that in so doing he was replying to 
the arguments made by Judge Jones and Judge Carter, and to their 
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criticisms of the wife and daughter of the prisoner because of their 
failure to testify in behalf of the prisoner." 

The judge's findings of fact in this report corresponds with the notes 
of the official stenographer, though if they had differed the judge should 
state the facts as he finds them to be. Cressler c. Asheville, 138 N .  C., 
485, in which we said: "The stenographic notes mill be of great weight 
with the judge, but 'are not conclusire if he has reason to beliere there 
was error or mistake. The stenographer cannot take the place of the 
judge, who is alone authorized and empowered by the Constitution to try 
the cause, and who alone (if counsel disagree) can settle for this Court 
what occurred during the trial. . . . Of course if such notes were 
conclusive as to the evidence, they should be equally so as to what excep- 
tions were taken and rulings made and all other matters occurring in 
the progress of the trial. This would simply depose the judge and place 
the stenographer in his place for all the purposes of appeal. . . . 
Now, as always, these matters must be settled by the judge when counsel 
disagrees. The stenographer's notes will be a valuable aid to refresh 
his memory. But the stenographer does not displace the judge in any 
of his functions." This ruling has been cited and approved. 8. v. 
Shemzr>ell, 180 N. C., 718, and in other cases. 

The uniform authorities are that no exceptions will be considered 
by this Court on appeal which are not set out in the record as being 
taken at the time (save only to the charge), S. v.  Ward, 180 S. C., 693; 
and further, are duly assigned as error. Lee c. Baird, 146 N. C., 361. 
There was no exception and no assignment of error to the alleged abuse 
of privilege by counsel. I t  is a settled ruling of the courts that an objec- 
tion to the language of counsel as an abuse of pririlege must be taken 
at the time or such exception is waived. Borden c. Power Co., 174 N. C., 
73. The presiding judge i11 this case finds as a fact that no exception 
to the language of counsel was made and that he never heard of any 
esception until four months after the trial, and then only upon making 
up the statement of case on appeal. 

After the most careful and considerate attention to each objection 
urged by the able and zealous counsel for the prisoner we are unable to 
find that the pridoner was in anywise prejudiced in the conduct of this 
trial. 

S o  error. 

STACY, J., dissenting, HOKE, J., concurring in dissent: The following 
is the prisoner's first exception as it appears in the statement of case 
on appeal : 

"After the State had rested and the prisoner mas offering testimony, 
and before the prisoner's testimony ~vas  closed, and whilst the prisoner 
Tras examining one of his witnesses, Dr. Bisch, the State requested the 
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court to allow it to examine three witnesses out of the usual order, 
stating tha t  the same was done in  good fai th and from necessity, and 
tliereupon the State offered H. C. Caldmell :ind J. E. St  ~ffel ,  of Bristol, 
Tennessee, who were examined arid cross-examined wi hout objection. 
Tlit, State then called Dr.  W. D. Hilliard, a witness for the State. who 
testified as follows : 

"Examil~ation by Mr.  Brown : 
"Q. Dr.  Hilliard, what conditions have arisen 71-Bereb)~ it is necessary 

for you to leave Asheville? 
"By Judge C'arter (one of dcfcndant's counsel) : We \\ish your Honor 

to know that  we do not think we co~lld do justice to this defe~idant i n  
the examiliation of Dr.  Hilliard uritil we have e x a m i d  one or two 
other witnesses. We do not think our hypothetical ques-ion would h a r e  
the weight put to the doctor now that  i t  would have after v e  have ex- 
amined one or two other witnesses, and we are obliged under the peculiar 
circumstaiices under wl~icli we would have to examine this u-itness to  
object to his testimoriy a t  this time. 

"By the Court : Wait until we hear something. 
"Mr. Brown resuming : 
(((2. Dr.  Hilliard, state to his Honor what conditions have arisen that 

makc it necessary for you to leave. A. Why, I have btwl having tele- 
grams for the last two or three days from my wife. who is now in S e w  
Hampshire. H e r  mother is  w r y  ill, dying, and she wired me to come. 
Once she told me not to come, then that  her mother is ljirlg in almost a 
dying condition, arid I have been promising day after day that  I could 
go. I ought to  have left three days ago. The last telegram I had last 
night was, 'For hearen's sake leave on the 6 o'clock train this moriiing.' 
I t  is a long journey away u p  in New Hampshire. I 1 a re  had half a 
dozen telegrams. 

"By the Cour t :  I s  your wife now there? A. There now; yes, sir. 
"By the Court:  - h d  i t  is your wife's mother who is  !so ill? A. Yes. 
"By the Cour t :  What point in Xew Hampshire? A. Littletoil, Xew 

Hampshire. 
"By the Cour t :  Well, don't you see the situation the wit~icss is i n ?  

Of course you understand the situation of the rase better than I do. Of 
course I don't understand what the evidence is until it ronles out here, 
but I am put in this position whc.11 a witness asks to he allowed to go 
to the bedside of his n ife's mother (interrupted by prisoner's counsel). 

"By Judge Car ter :  I do not belieye that  appeals to ycur Honor more 
than to  the counsel, but n-c f w l  that  until Dr. Bisch and Dr.  Knoefel 
and Dr .  Cotton are sworn, tspccially as to Dr.  Bisch, a i d  the result of 
thc personal exaniinatioli of the prisoner by him, we do not think if we 
cannot submit their cl itle~icc to Dr .  Hilliard, particularly the persolla1 
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examination of the defendant, we do not think we can submit that  to 
Dr.  Hilliard at all satisfactorily until Dr .  Bisch has been examined, and 
do justice to the case. I t  is exceedingly painful to us to take this attitude 
and we would not do it if we could avoid it. The  State undoubtedly 
relies upon Dr .  Hilliard for testimony of an expert character that  they 
expect to elicit from him, and we feel that not to be able to present the 
counter hypothesis with any degree of satisfaction to ourselres, we feel 
that it  mould be an  injustice to our client. We do not feel that  we can 
submit to it.  

"By the Court to the counsel for the prisoner: How many expert wit- 
nesses have you to be examined? 

"By Judge Car ter :  Two, and they hare  four besides Dr.  Hilliard. 
"By the Cour t :  You say you have two? 
"By Judge Carter:  We have two. TITe understand they have four. 
"By the Court:  Xow, I will ask them about that. The counsel for 

the prosecution can state how many they hare.  
"By Mr.  Swain, solicitor appointed by the court in lieu of Solicitor 

Pri tchard,  released at his request: We will have three. 
"By the Court to the witness on the stand, Dr.  Hil l iard:  What train 

do you want to take? A. Four-fifty, the only train 1 can get. My 
tickets are bought and my reservations are bought. 

"By the Court : Tickets and reservations for 4 :50? A. I n  my pocket. 
"By the Court : It is now 3 :30. A. Yes, sir. 
"By Judge Jones (one of prisoner's counsel) : I will state to your 

Honor frankly that  I do not think we could possibly get through with 
him before his train leaves. 

"Answer by Dr .  Hil l iard:  I am going to appeal to the court to excuse 
me and let me off and let me go. 

u 

"The court started to remark, 'I don't like to be,' meaning to say that  
it didn't like to be embarrassed, and further added: 'But there is some- 
thing the court cannot control, that  is the visitation of God. I f  the 
woman is dying and her son-in-law says he is a physician, and has 
waited as long as he has, I will let him be examined.' The court causes 
to be put upon the record the following: ' I t  appearing to the court that  
the facts set forth bv Dr.  Hil l iard above are true, the court now allows 
him to be examined, but at the same time announces to the counsel of 
the prisoner that  as, under the law, the prisoner can take depositiom 
of witnesses to be heard in this case, they can take such steps as they 
see proper to have the deposition of this witness taken later as to any 
other questions they desire to ask him as a witncss in this case, provided 

' i t  is done in time to be read to the jury during this trial, and the court 
will require the law officers of the State to waire notice that such deposi- 
tion may be taken.' 
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"Judge Jones:  I f  i t  pleases your Honor, if Dr. Hilliarcl leaves on the 
4:50 train to go to New Hampshire he d l  be out of the Sta te  and we 
could not quit the case to go u p  there, and if the motlier of his wife is 
in such a critical condition, we could not take it if ~ v c  m i l t  there. I t  
is now 3 :35.  I do not think in justice to our client x7e coulcl get through 
with the cross-examination that  we wish to put to this itness in  time 
for him to get his train.  

"By the Court:  So far  as the conrt is colicerncd his deposition can 
be taken on the train moving from tlie depot at 4 : j O .  

"The prisoner's cou~lsel objects and escrpts, and exrept to allowing 
the witness to testify under these circumstances. 

"After this delay in  proceeding with tlie examination the witiiess was 
examined by the State arid then turned over for cross-examination by 
the prisoner's counsel. At tlie close of Dr .  Hilliard's testimony tlie 
following happened: The witness, Dr .  Hilliard, stated to the court :  I f  
i t  please your Honor, my  t ra in  is  about dnc. 

"Question by prisoner's counsel: You h a w  got to go now? A. Well, 
it  is about twenty minutes of my  time and I have to get my grip. 

I i  Question by prisoner's counsel : I won't keep you. T icre are more 
questions I want to ask you, but I TI-on't keep you. *I. 1 really ~vould 
be r e ry  much disappointed if I didn't get tlie train, and I know it would 
be a bitter disappointment to my wife. 

"By prisoner's counsel: TFTell, stand aside. I am t ~ o t  tlirongh v i t h  
you but- 

"The witness then left the stand a t  about 420."  
(,It the time of settling case 011 appeal I i i ~  Honor here i ~ ~ s e r t e d  a state- 

ment and explanation which is set out in the opinion of the court.) 
Tlie foregoing is a bare statement of the record and I I O  more. I t  

speaks for itself. The  prisoner contends that such procedure is not in 
keeping with the rules of approred practice or the law of the land. H e  
says that  a fa i r  examination of the witncss, who was offered as a medical 
expert and for the purpose of answering hypothetical questions, could 
not possibly be had under the circumsta~ices: that all the   wide nee bear- 
ing upon his plea of insanity a t  the time of the homicide had not yet 
been introduced; t ha t  counsel were at a great disadvantage in submit- 
ting fa i r  hypotheses and important interrogatories; that  the jury were 
in  no position to appreciate fully tlie meaning of questions based upon 
evidence which they had not then heard;  and finally, that lie was com- 
pelled to examine the witness in an  unequal and uiis~~ccessful race 
against time. I t  would seem that  the prisoner's contentious are abund- 
antly supported by the record. 

"A fa i r  and full cross-examination of a witness upon tlie subject of 
his examination in  chief is  the  absolute right, and not the mere privi- 
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lege, of the party against whom he is called, and a denial of this right 
is a prejudicial and fatal error. I t  is only after the right has been sub- 
stantially and fairly exercised that the allowance of cross-examination 
becomes discretionary with the trial court." Resurrection Gold Min. 
C'o. 2;. Fortune Gold illin. Co., 129 Fed., 668; Florence u. CaZmet, 43 
Colo., 510; Gilmer v. Higley,  110 U. S., 47; Chandler v. Allison, 10 
Mich., 460; Reeve v. Dennett, 141 Mass., 207; S. v. Behrman, 114 
K. C., 804. 

The offer to supply the defect by allowing the defendant an oppor- 
tunity to take the deposition of the witness was wholly inadequate and 
amounted to a denial of his rights. Even if the cross-examination could 
hare  been secured by deposition, the offer within itself was error. Sec- 
tion 1812 of the Consolidated Statutes provides that the defendant, in 
all criminal actions, may take the depositions of witnesses to be used as 
eridence in his behalf. But this applics to his own witnesses and not 
to those who testify against him. I t  mould be strange, indeed, to say 
that a statute, intended to grant, as it does, a privilege to the defendant, 
could be used to deprive him of his constitutional guarantees. As to 
the witnesses offered by the State, he has the right to demand their 
presence in the courtroom, and to confront them with other witnesses, 
and to subject them to the test of a cross-examination. S. v .  Mitchell, 
119 N. C., 784. The prisoner may not be required to examine the 
State's witnesses in the absence of the jury; and the contrary suggestion 
of his Honor, though unintentional, was prejudicial to the defendant. 

"In all criminal prosecutions (.very man has the right to be informed 
of the accusation against him and to confront the accusers and witnesses 
with other testimony." Const., Art. I, see. 11. "We take it that the 
word confront does not simply secure to the accused the privilege of 
examining witnesses in his behalf, but is an affirmance of the rule of the 
common law that in trials by jury the witness must be present before the 
jury and accused, so that he may be confronted; that is, put face to face." 
Pearson, C. J., in 8, v. Thomas, 64 N.  C., 74. 

But the defendant's second exception is equally as prejudicial, if not 
more hurtful than the first. 

Paul Harris, son of the prisoner, was introduced as a witness on behalf 
of the defendant : 

'(Cross-examination by Mr. Brown : Q. Mr. Harris, the question just 
propounded to you (by prisoner's counsel) about the declarations to your 
mother; have you had your mother subpoenaed as a witness? A. No, sir. 

"Objection by defendant. 
"Q. I want to ask if you have not had your mother subpenaed as a 

witness and discharged her '2 
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"13y the Cour t :  When the questions above were asked the objection 
was made thereto, the eounst'l for the defentfant iiiterposc~l the objection, 
and a conrersation ensued between tlie cou~~se l ,  followed by statcinents 
of counsel, and before the court had any time to give or rcndcr a decision 
npoii the objection. ,Is soon as  the court could do so, it  ndcd out the 
questions ahore, and in connection with its ruling the court read to the 
jury scc. 1634 of tlie Re1 isal, p. !I1 7 ,  to wi t :  'The wife of the defendant 
i n  all criminal actions or proc~ecdings shall bc a cornpetlwt witness fo r  
the defendant; but the failure of such witness to be esa~niried shall not 
be used to the prejndice of thc defense. But rvcry such p-rson examined 
as  a wit~iess shall be silbject to cross-rsnminatio~i as are other witnesses.' 

"Mr. Broxn,  after cxamii~ing tlie said Pau l  I Iar r i s  for a period of 
time, then aqkrtl this question: 

"(2. Do yon know of any other witness who has been ~ d e a s e d  besides 
yoilr sister ? 

"Objection by defendant. 
"I1y the Court : The  court, rilliiig ilpou the objcctio~l, states that if 

the xitncss himself Irnow that  witnesses have bee11 re1r:sed hp the de- 
fendant himself, or by his authority, or through his colliwl or himself, 
he map aiiswrr; othcr\vis~, if he  has information from oth3r persons tliaii 
the defendant himself or his counsel riow present, and in the presence 
of the witness himself, lic shall not answer. Of course this ruling of 
the court has no relation of the ruling heretofore made hy the court in 
regard to the prisoner's wife. 

"Judge Jones:  I don't believe that  your Honor had got the question. 
"By the Cour t :  Of course this ruliilg of the court has no relation to 

the ruling heretofore made by the conrt in regard to the prisoner's wife. 
"By Judge Jones :  Please, your Honor, 1 now ask pour Honor, a t  

this stage, to charge the jury that  this line of question by the counsel is 
improper, and ought not to be considered. 

"By the Cour t :  I have made a ruling. Yon may have an  exception 
if you want it. Now he must go to something else. 

"Mr. Brown then asked the witness: Q. Has aiiybod,y else been re- 
leased besides your sister a i d  your mother? 

"Objection by defendant. 
"By the Cour t :  As this implies that  the mother has b-en subpcenaed 

and released, the ob jec t io~~  is sustained. The  court has htlretofore made 
a ruling in regard to the defendant's wife, as set out in t h ~  record ahove. 

"Question by Mr.  Brown: What  I am trying to ask you-hare you 
released any other mitncsses other than those whose names h a w  been 
m~~ntioiied here this morning? 

"Objection by defendant. 
"13y tlie Court : Sustained, as this r e f m  to the prisonv's wife." 
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"The prisoner assigns as crror the ruling of his Honor in refusing the 
request of coulisel for the prisoner to charge the jiiry that the repeated 
questioning of the witness, Pau l  Harris ,  as to the discharge or release of 
the wife of the prisoner as a ~vitness on behalf of the prisoner, was im- 
proper and ought not to be considered by the jury, and for that instead 
of so charging the jury, either a t  the time said request was preferred, or 
in his general chargc, his Honor permitted counsel for the State and 
for the private prosecution, in their arguments to the jury, to direct the 
attention of the jury sharply to the fact that the wife of the pi.isoner 
had not been called as a witness, and for that instead of charging the 
jury as requested by the prisowr,  thc conrt permitted the acting solicitor, 
in thc course of the closing arguments to the jury, to declare that 'this 
prisoner has already been tried by his wife and daughter and they h a w  
found him guilty and condemned him to death.' " 

At the time of settling case on appeal, his Honor added the following 
statement with respect to this assignment of error : 

"The court allows the prisoner's counsel to put this exception as all 
others i n  their own words, but the court states as a fact that the prison- 
cr's counsel never prayed instruction for the charge above referred to, 
nor did they object or except to anything said in the argument of either 
of the counsel in their speerhes made to the jury a t  any time during their 
crguments, either orally or in writing; and i t  will further appear that  
as to the rulings made by the court with regard to what happened when 
Pau l  Harr is  was on the stand and the release or discharge of the pris- 
oner's wife as a witness, the court sustained the objection of the prisoner, 
as will appear in the record as set out above." 

A similar question was presented in the case of 8. v. Cox,  150 S. C., 
846, where the present Clzlef J z i s l i c c ,  speaking for a unanimous Court, 
said: "The State called the wife of the defendant, who was present 
under subpcena, and tendered her to the defendant. The  court ruled 
that  the State could not examine her as a witness-that she was a compe- 
tent witness only for the defendant. The  solicitor, i n  his argument to 
the jury, commented on the failure of the defendant to corroborate his  
own testimony by his wife. On objection made, his Honor stated that 
'the wife was not competent and would not be allowed to bear witness 
against the husband; that  her testimony would be competent only in 
behalf of her husband, and that as the wife was not permitted to testify 
against her husband, and had not done so, the jury could not consider 
what she knew or did not know.' And in his charge the court told the 
jury, 'It was not for  the State to examine the wife of the defendant as 
a witness against her husband, but i t  was competent for the defendant to 
use her as a witness.' 
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"The tender of the wife by the State and the remarks of the solicitor 
sharply called attention to the failure of the defense to examine the  
defendant's mife. Objection was made, but the court, in,tcad of telling 
tllc jury that  they should not lct that  fact prejudice thr defendant, on 
both occasiorls rather accentuated the matter by telling the jury that the 
State could not rice thc ~v i f e  of the defendant a s  a xi tntss,  but that  he  
could. The  effect, tho11g11 unintentional on the part  of his Honor, was 
to throw the fault  of thc r i f e  not being a witness upon the defendant, 
since lie could h a r e  put her oil and the State, coulil not. There  as no 
caution that  such failure to use the v i f e  as a witness should not be con- 
sidercd by the jury. yet thc tcndcr, and tllr remarks o '  counsel being 
called to the judge's attention, called for si~cli caution, a11~1 his failing to 
~ i v e  it was prejudicial." 

And again in S. 1 % .  Rpivclj, 151 PIT. C., 675, speaking of the imperative 
duty to observe the provisions of this statute, i t  was stated: "At the 
close of the testimony of the last witness examined by the State, and 
before the cvidence n7as closed, the solicitor tendered to the prisoner 
sewral  witnesses, among them the prisoner's wife, for csamination. The  
prisoncr objected to thc tender of his rift; thereupon, the solicitor with- 
drew the tcntier, stating that  he found the name of defendant's wife 
among the ~ ~ i t n e s s c s  for thc. Statc, and thongllt it  v a s  his duty to tender 
her to defendant, stating, also, that he would not tcndcr this witness to 
defendant if clcfendant did not wish to examine her. The defendant 
objccted. The  conrt then instructed the jury that  this incident could not 
be construed by them, in making up tlieir rerdict, as prejudicial to the 
defendant, or in any  way influencing tlieir verdict against him. H i s  
Honor, near thc close of his charge, again said to the jury: 'At the  
close of the evidence the solicitor called cwtain witnesses, whom he  
tendcred to the prisoner for examination. Among these mas the mife 
of the nrisoncr. The  solicitor stated that  as he found the name of the 
prisoner's wife upon the list of witnesses for the State, he deemed it his 
duty to tender her to the prisoner for examination. The  court charges 
you that  the wife of the prisoner is not a competent witness against the 
prisoner a i d  that  her testimony could not be used against him on this 
trial. The  court charges you further, that  it  is your duly to disregard 
the circumstances of the tender of the prisoner's wife by the solicitor, 
and that  such tender cannot be used as a circumstance aeainst the nris- '. 
oner. The  circumstance of her having been tendered. therefore. must be 
entirely disregarded and ignored by the jury in arriving ai their verdict.' 
W e  have set out in full the matters pertaining to this in,-ident to illus- 
trate how careful his Honor mas. not only in  the coilduct c f  the trial. but 
i n  his charge, to see to i t  that  the pris&ler had a fa i r  and impartial 
trial. There was a similar incident in 5'. 11. C'oz. 150 N. C., 846, but his 
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Honor,  i n  t h e  present case, observed t h e  caution pointed out  i n  t h a t  case, 
which t h e  learned judgc who tr ied Cox's case h a d  unintent ional ly failed 
to  observe. W h i l e  i t  was  improper  f o r  t h e  solicitor to  tender t h e  pris- 
oner's wife, with t h e  remark  made  by  him, yet  h i s  H o n o r  corrected t h e  
error  fu l ly ;  and  we, therefore, overrule this  assignment of error." 

C a n  i t  be said, i n  t h e  case a t  bar ,  t h a t  t h e  fa i lu re  of t h e  prisoner's 
wife  t o  testify i n  h i s  behalf h a s  not been used to h i s  prejudice? T h e  
forbidden circumstance was brought to  the  at tent ion of t h e  jury again 
a n d  aga in  i n  m a n y  ways and  on  different occasions. T h e  provisions of 
t h e  s ta tu te  surely h a r e  been set a t  naught  inadvertent ly of course, but 
nevertheless to  t h e  prejudice of t h e  defendant. T h i s  is  not due process 
of l a w ;  and  i t  i s  fundamenta l  with us  and  expressly vouchsafed i n  the  
bill of r igh ts  t h a t  n o  m a n  shall be "deprived of his  life, l iberty, or prop-  
e r ty  but  by  the  lam of the  land." 

U p o n  t h e  record, we th ink  t h e  prisoner is  entitled to a new tr ia l .  

HOKE, J., concurring. 

STATE v. I3. W. BARKSDALE. 

(Filed 7 June. 1021.) 

1. Statutes- Interpretations- Intent- Spirituous Liquors-Intoxicating 
Liquors. 

The rarious parts of n statute on the same subject are constrncvl ns a 
whole, to  give each and every part effect, if this can be done 11s any fair 
and reasonable intendment; and when a literal interpretation of the 
language will lead to absurd results, or contravene the manifest purpose 
of the Legislature, a s  otherwise esl~ressed. the reason and purpose of the 
law will control. 

2. Spirituous Liquors-Intoxicating Liquors-Statutes-Interpretation- 
Amendments-Exceptions--Flavoring Extracts. 

Our statute, C. S., ch. 66, dealing with the subject of prohibition, provides 
by art. 2, sec. 3373, an amendment theretofore enacted in 1911, that i t  is 
unlawful to sell or dispose of intoxicating liquors for gain, "except as 
hereinafter provided," followed in sec. 3375, with the proviso, excepting 
flavoring extracts when sold as  such": Held, by express terms of the 
statute, the amendment of 1011, placed in ar t .  2 of C. S., ch. 66, "flavoring 
extracts when sold as  such" were excluded from the operation of the 
general l aw;  and any other interpretation would leave the language of the 
exception altogether without meaning and contravene the manifest purpose 
of the Legislature. 

3. Same-Defense-Evidence-Burden of Proof. 
Where the State satisfies the jury beyond a reasonable doubt that the 

defendant has violated C. S., 3360, by selling or offering for sale intoxi- 
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cating liquors, o r  those containing alcohol sufficient to make men tlrunk. 
the  de fmdan t  so indicted must be convicted under the  ~ ~ r o v i s i o n s  of our 
11rohihitio11 law, C. S., ch. 60, unless he  has  satisfied the  jury with his 
evidence that  the  liquids he  has  sold or  offered for  sale w r r  ill facat and 
t ru th  flavoring extracts and sold or offered for sale a s  such. 

4. S a m c l n s t r u c t i o n s - A p p e a l  a n d  Er ro r .  
Where the  evidence offered 11y the  Sta te  is  sufficient to convict t he  

dcfendnnt untlcr the proviiions of C. S.. 3369, of qellin:: or offering for  
salt> an  intoxicating liquitl sufticietlt to make men drunk. and there i<  
rvidence on the  clef end ant'^ 1)ehalf that  the liquid w ; ~ s  in t ru th  nnd fact a 
fltivoring extract iaoming withi11 the  exception of C .  S.. 3373, 3375. and only 
w l d  or offered for sale a s  such, the question of the  guilt or  innocence of 
the  tlefen(1:int depentls nl)on the  verdict of t he  jury upon the  conflicting 
evidence. and i t  iq er ror  for the trial  judge to tlirrct n rerdict of guilty 
u11ou the issue, iis n mat ter  of law. 

5. Spir i tuous  Liquor-Intoxicating Liquor-Statutes-ITrdawful Sales-- 
F lavor ing  Extracts-Evidence-Permits-Formulas. 

Wlirre there  i s  sufticirnt svitlence on the  11:lrt of the Stnte to show thnt 
the  t leftwla~it  was  guilty of offering for sale or  selliu:: i~~tos ic : t t ing  liquor 
prohihitrtl by ('. S.. 3.169. and also on drfc~ntlant's I~ehalf' t ha t  the liquid 
wtrs :l fl:ivorin:: es t rac t  cornill:: within the e s ~ e p t i o n  of ('. S.. 3373. 3375. 
and only sold or  offered for  salt. iiS such, i t  is  competent for the  rlefentl~nt 
to introduce in evidr~rce t h r  permit of the  Federal p~.ohil~it ion officer 
:illowin:: the m;lnuf:icture of the forniuln for the  estracl  s the defend:mt 
WiIS selling. also the  ~ t i ~ ~ i t l a r t l  a s  to thc  use of alcohol in flavoring es t rac ts  
clstxblished by the  Agriculturi~l r ) r lxu t~nen t ,  a s  tending to sl io~v his good 
fa i th  and that  the  liquitl so ofterrd 1)y him wtis what  i t  ~ ) t ~ r p o r t r t l  to Ile. a 
flavoring extract.  a l ~ l  not sold for B 1)cverage. 

6. Spir i tuous  Liquor- In toxicat ing Liquors- F e d e r a l  Statutes- State 
Statutes-Conflict of Laws-CourtsJurisdiction. 

I n  m \ e  of conflict I~etww?n the  \'olstead Acat, valid under the  Eighteenth 
Amentlment to thcx ('oustitntion of the  United States. a ~ i d  a Sta te  s ta tu te  
OII the subject of l)rollil)itio~i. tllr Federal hratute controls : hut where the  
Federal law goeh fur ther  rliar~ t h ~  Sta te  statute.  and makes indictable an  
offense not embr:~ced within the  ~ rov i s ions  of t he  latter.  or where the 
Sta te  ctatute except- such act f l ~ m  i ts  general 11ro~isiotl4. SO tha t  i t  i s  not 
mdictiil~le thereunder,  tile Sta te  court hiis 11o jurisilictiol~ of the  offense. 
;inti ;I convii.tio11 may only be had under an  indictnien~ in the  United 
States c.ourt. 

7 .  Sam-Police Powers .  
Our Sta te  11olic.e regulations, affirmative in term\. must I)e establi~lied 

1)) the  Sta te  IAc>gislatnre and not otherwiw. 

8. Spir i tuous  Liquors- In toxicat ing Liquors- F e d e r a l  Statutes- S t a t e  
Sta tutes .  

The Volstcwtl Act. sec. 4, recognizeh and 11rol-ides for  the lawful sale of 
fl:ivoring es t rac ts ,  \\lien they a re  unfit for use a s  a beveraee or  for intosi-  
catitig beverage pur])oses, and is not in conflict with C .  S., 3373. 8375, when 
sut.ll es t rac ts  a re  unfit for drinking purposes. 
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9. Spirituous Liquors-Intoxicating Liquors-Statutes-Exceptions-"Imi- 
tation Extracts"-Evidence. 

Where an agent is indicted for violating our State prohibition law. 
C. S.. 3360, and there is evidence tending to show that though he had sold 
flavoring extracts containing 40 per cent alcohol, they came within the 
exception of C. S.. 3373, 3375, the mere fact that the bottles containing it 
are labeled "imitation extracts" does not preclude him from establisl~iiw 
his innocence by showing that the word "imitation" had reference alone 
to the flavor they were endearoring and intending to produce. 

ALLEN, J., concurring: CLARK. C. J., dissenting. 

APPEAL by defendant from Ray, J . ,  at the Janua ry  Term, 1921, of 
RICHMOND. 

The indictment was for "soliciting orders or proposing to take orders, 
or proposals for the sale of certain spirituous and intoxicating liquors 
or bitters, or other concoctions containi~ig alcohol." C. S., 3369. 

There was evidence on the par t  of the State tending to show that some 
time prior to the bill of indictment, defendant, as  salesman for Garrett 
& Company of New York, was offering for sale in and around Hamlet, 
N. C., certain mixtures or concoctions claimed to be flavoring extracts 
or essences in bottles of different sizes, from one-third of a pint to a pint, 
labeled "Garrett Q Company, imitation extract, vanilla, grape, banana," 
etc., twenty-one varieties in all, and that these l i q ~ ~ i d s  contained 40 to 
45 per cent alcohol, and had in many instances been known to make 
persons drunk who used them. 

Defendant, admitting that the mixture offered by him for sale con- 
tained 40 per cent alcohol, or near that, and was about as strong as the 
average whiskey, offered evidence tending to show that they were in fact 
and truth flavoring extracts, and n7ere offered by him with the view and 
purpose of being used and sold as such in the retail trade. That  the 
term on the label, "imitation," did not mean that the article he was 
proposing to sell was not in fact flavoring extract, but that it was so 
marked for the purpose of indicati~lg the particular flavor the mixture 
contained; that  is, a flavor imitating brandy peaches, etc. Defendant 
also offered to show by the chemist having charge of its manufacture 
that the mixtures offered by him were made after a formula for flavoring 
extracts submitted to and approved by the Federal Prohibition Commis- 
sioner having charge of such matters in Xorth Carolina, and under a 
permit allowing Garrett & Compaiiy to use alcohol in the manufacture 
of flavoring extracts and that the extracts were made in exact accord 
with the specifications in said permit, and also in accord with the stand- 
ard for flavoring extracts established and approved by the United States 
Department of Agriculture, except that Garrett's extracts lack 10 per 
cent of containing as much alcohol as the amount adopted for that stand- 
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ard, which evidence, on objection, was excluded by the court and defend- 
ant  excepted. Defendant's evidence further tended to show that  the  
extracts so manufactured by Garret t  & Company and concerning which 
defendant was indicted were not made for beverage purposes and not 
fitted for same. That  owing to the amount of flavoring essence, the best 
that  could be procured and 150 per cent strong, they haci a tendency to 
nauseate, and could no more be drunk as a beverage than shellac or shoe 
po l i~h .  And tha t  they were made and offered for sale i n  good fa i th  as  
being what they proposed to be, ('flavoring extracts," and were so offered 
only for that  purpose. I t  was further proved for defmdant that  a t  
least 40 per cent alcohol was necessary to the proper making of these 
flavoring extracts, according to established formnlas or iny  recognized 
method of manufacture. Thc  entire statement of the mper t  witness, 
Dr .  13. H. Smith, on the subject b c h g  as follows: "15 per cent or  16 per 
cent will preserve any vegetable product, but it is necessary to use more 
to get them into solution. Our  ~ranil la extract that  is  i n  evidence, t ha t  - 
cannot be made properly and preserved with less than 10  per cent. I t  
might be with 2 or 3 per cent less, but approsimately 40 pcr cent, because 
it is necessary to hold the ranilla in so1ntio11- to go to make up tlie flavor 
it requires that  pcr cent to liold t l~ern in solntion." 

,It the close of the testimony the court, in effect, cliarged the jury that  
if tlie eridence was believed, ant1 the jury f o ~ ~ n d  the fact? to he as testi- 
fied to by the witne~ses, they slio11ld convict the defcndant. 

T r d i c t ,  gnilty. Defendant rs r rp t rd  and appealed, assigning for 
error : 

1. Tlie refusal of his Honor to rccc~ire the testimony a:, to tlie permit 
and formula of the United States Prohibition Commissioner, and the  
standard for flavoring extracts adoptrd hy thc C i i i t ~ d  Statcq Department 
of Agriculture. 

2. Tlie rharge of his Honor that if the testimony was believed there 
~l iould  be x ro~~v ic t ion  in All!: xqpect of the evidence. 

HOICE, J., after stating the case: The Legislature, s t  the special 
session of 1908, passed the general prohibition law against the manu- 
facture and sale of intoxicating liquors, ratified by the voters of the 
State by a pronounced majority the following May, the principal fea- 
tures of which as pertirieilt to this inquiry now appear ni chapter 66. 
Consolitlated Statntcs, designated as article 1. I n  sectio~i 3367 of qaid 
article the rnanufactnre and sale of any spirituous, vinous, fermented, 
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or malt liquors is proh'ibited, except wines, cider, etc., as  therein specified. 
Section 3368, article 1, defines intoxicating liquors as follows: '(All 
liquors or mixtures thereof by whatever name called that  will produce 
intoxication within the meaning of this article, provided that  certain 
specified medical preparations shall not be held or construed to be or 
come within the meaning of the definition." Section 3369, in trans- 
actions coming under the provisions of the article, makes the place of 
delivery the place of sale, and section 3370 makes i t  unlawful for any 
person, for himself or as agent or traveling salesman of any person, firm, 
or corporation, to solicit orders or proposals of purchase of intoxicating 
liquors by the jug, bottle, or otherwise, i n  this State. There being 
numerous prosecutions under this statute debated on the issue as to 
whether a given article was intoxicating, the General ,lssembly in 1911 
enacted a further statute, the principal parts of which appear in chapter 
66, Consolidated Statutes, as article 2, and in section 3373 of this article 
i t  is  made unlawful for any person, firm, or corporation to sell or dispose 
of for gain, "near-beer, beerine, or other spirituous, vinous, or malt 
liquors, or mixtures of any kind, and under whatsoever named called, 
that  shall contain alcohol, cocai~ie, morphine, or other opium derivative 
except as hereinafter provided." 

I n  a subsequent section under this article, 3379, i t  is provided that  the 
same shall not extend to or include a long list of specified exceptions such 
0 q  wines, ciders, etc., various medicinal preparations, and including "the 
sale of flavoring extracts or essences when sold as such." These two " 
articles being parts of the same statute, and dealing with the same sub- 
ject, are to be considered and interpreted as a whole and in such case 
it is the accepted principle of statntory construction that  every par t  of 
the law shall be given effect if this can be done by any fa i r  and reason- 
able intendment, and it is f w t h e r  antl fully established that  ~ v h r r e  a 
literal interpretation of thc language of a statute will lead to absurd 
results, or contravene the manifest purpose of the Legislature, as other- 
wise expressed, the reason antl purpose of the law shall control and the 
strict letter thereof shall be disregarded. 8. v.  Earnhnrdt, 170 N. C., 
725-727; d b e r n ~ t l ~ y  v. Comrs., 169 S. C., 631; Fortune v.  Comrs., 140 
N. C., 322; Keith v. L o c k h a ~ f ,  171 S. C., 451; Clack on Interpretation 
of L a r s  ( 2  ed.), pp. 23-66. 

While the exception TI-ithdraming "flavoring cstracts when sold as 
such" is in terms excepted from article 2 of the chapter, it  having been 
proved, and without contradiction, that these preparations cannot be 
properly made without a t  least 40 per cent alcollol, and so recognized 
as intoxicating, a quantity making thc mixture '(about as strong as the 
average whiskey," in the language of the witness, it  is clear that  in 
escepting these extracts from article 2, it  was necessarily the evident 
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intent  and purpose of tllc L ~ g i s l n t u r c  t~ n i t l id raw thcrn f r o m  t h e  effect 
of the prohibition Inn v h i w  t h y  were ill fact  ( (what  thcy professed to 
be a11d w r e  sold n.; sncli." Tt noiild ]lot be rcntlily supposed t h a t  t h e  
Legislatnre i~rtcwclctl to \vitlrdrn\\ these prcpnrat ionr  of recognized value 
entirely f r o m  ilomestic~ n v ,  autl n -hr~ i  they h a \ e  espressly excepted 
flavoring extract f r o m  the  cffcct a n d  o p r ~ n t i o n  of a l a w  forbidding t h e  
sale of "nny spir i t i io~is  liquor,, o r  m i \ t ~ ~ r r s  of ally k i d ,  h v  \vhatsoever 
n:mitx known, co l r ta i~~i i ig  alcoliol," i t  n w ~ l t l  rcntler this  ent i re  esception 
m ~ a n i ~ i g l c w ,  a ~ i t l  make tlir. s ta tute  n tlclusion and a snarc t o  en t rap  t h e  
11011est dealer,  if o11c act ing i n  good f a i t h  ~ in t lc r  this  exception could be 
indicted, con\-ictcd, nntf imprisoned n ~ i d c r  the  provisions of ar t ic le  1 
of tlic same chnptcr.  *llid thi3 p o s i t i o ~ ~  ant1 ru le  of interpretat ion,  for t i -  
fied and  upheld by a un i form current  of decisions here  and  i n  other  
jliri.;tlictionr, is not affected bccausc~ of thix slrggcstion, valid o r  invalid, 
ant3 Iion.m.er 7 chemcntly nrgcd, t h a t  i t  m a y  afford a means of cvaiiing 
the  proliibition Inn-. Slicli consitlcrations a r c  f o r  tllc Leg s laturr ,  whose 
p r o v i n i , ~  it  is to enact statntcs ant1 to al ter  and amend them so as  to  
make  their  purpose more  e f fec t i~  c. I t  is  ours  to construrx t h e  lams a n d  
not to  m a k ~  them. 

Thi r ,  in our  opitiion, hciilg thc. correct conitrnctiou of thc statute. 
n h c ~ r  the. S t a t e  113s offered c. i t i t ~ ~ ~ c i ~  wfficic~it to  satisfy the j u r y  b c ~ o n d  
a rcnw1lal)lc tloiibt t h a t  dcfcndnlr: i.; sclli~rg, or offering f o ~  sale, n l iquor  
or n i i s tn rc  thcrcof, ro~ i ta i~r i i rg  40 or 45 1)cr cent alcohol, o r  n h i c h  is 
making  nlt.11 tlrl~nlc, lhc defclitlm~t sho~iltl  he con\ icted lnllcrs h e  wtisfics 
the  jliry, not h(1yol1d :I r c a q ~ r r : ~ h l ~  (loirht, h t  i:ltisfi(~s t l l e n ~  t h a t  what  he 
scllq, o r  is offi,ri~rg f o r  salt. C O I I I ( ~ ~  v i t l ~ i n  the csccption c1:linlid by  him. 
:rirtl it rn11ct ht. : I ~ I  c.;trncgt nlq)rmc>tl hv 1:11id official P P I I C ~ ~ O ~  or recog- 
liizctl as  snch by  the  gericral tratlt>. 'I'l~i, hnrdcn is  on h i m  to qo p r o w  
to t l i ~  j l ~ r y  tha t  tlic ai3titlc 1 1 ~  i ~ l l s  i,i ill f':~ct nntl ill t r u t h  n.lint it  pro- 
fcqsc~l to bc, n fl:l\ol,inq t\tr:~c.t .  :lrltl tll,lt ht, I S  offcrilrg it  to  hc, 1 1 ~ 1  or 
sold :IS '11~11 f o r  f l z ~ o r i n g  p n r p o w  n~rtl   rot :is n Iwvcwge. ,S'. I ? .  C o ~ z ~ o r ,  
4 s. , 0 ' . o ~ l l t ,  1 4  S. , 3 .  A \ i ~ t l  there hcing tcqti- 
m i n r ~ .  :~tlltiitti'd 011 t 1 1 ~  p r t  ot ( l e f ' ~ l ~ d : l ~ ~ t ,  t(>~r(lilig to \hov tha t  tlic.;ca 
prcl):tr:ltioiis \\c3re f l a ~ o r i n g  t~stin:~c.+s oA'c~rttl f o r  sale as  sncli ill good 
f:titli, tllc>rc \\ ,IS r7rror ill l iol,l i~ig t11:lt o ~ r  thc  r~iitire ~ ~ ~ i t l e l r c ~ e ,  if l )~l icret l ,  
:111(1 :14 :1 ~ o l w l l l ~ i ~ r r  of la\\--, ( l ~ f c  n~lair t  ~ l iou l t l  he coinictctl ,  f o r  oil snch 
t t ~ s t i m o l ~ y  the icino ' l ~ o ~ ~ l ( l  11211t I ) t i . ~ r  ~i11)rnittc~tl to the  ju ry  111itlcr the  
] ) r i~rc i l ) lw :IS ~t:rt(vI. 111 oiir opi11ioi1 t h t w  11 a <  ( ~ r o r ,  also, i n  c s c I ~ ~ ( l i ~ r g  
tlrc f'orn~iila offc,rc(l, niill t l i ~ ~  ~ ) i w i i i t  atit1 :rppro\ a1 of t11c p r o l ~ i h i t i o ~ i  
twl~rnlii.iolrt~r tlit'r( 011. ; 1 1 r r 1  tll:it t11ib C A I I ' : I C ~ Y  u t3rc  ~ r r a l i i ~ f : ~ ~ t  1 r t 4  ill nccortl 
\\it11 tlic forniul:~. :11rtl lil,i-11 ice : I <  to tlii> star11l:rril f o r  w l ~ i l l a  alrtl o t l r c ~  
r \ t r : ~ ~ ~ t i .  c-tnl1li4lctl I y  tho 1% l):\rtnmlt of A l g ~ i ~ ~ ~ I t ~ i r ( ~ .  \' to  tlw per- 
~ r ~ i t ,  rt 11:r. h ~ e r r  l1t1111 1) 0111' I r ig l r i~~t  ('(oiirt tll:lt t h e  E i g h t  '~1it1i .\n1~11(1- 
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ment to the 17nited States Constitution, and the valid provisions of the 
Volstcarl L\ct in fnrthcrance of the same, are, in case of conflict, the 
controlling Ian. on this sltbjcct. Both the one and the other. however, 
inhibit the mainifactnre, sale, and transportation of intoxicating liquors 
only for beverage pilrposeq, and while no State can enact any statute or 
enforce any regulation ill contravention of the declared purpose, there i s  
nothing in either to illhibit a state from passing more stringent regula- 
tiolrs in reference to the manufacture and sale of intosicating liquors, 
and this permit, therefore, issued by the Federal prohibition officer. is 
not conc l~~s i r e  or necessarily a protection, AS'. v. F o r e ,  180 S. C., 744; 
R h o d e  Islancl 7.. Palmer, 253 I-. S., 350, but both of these items of eri- 
dencc arc  competent a?  tending to shon, good fai th on the part  of the 
defendant, and that  tlicse preparations are in fact what they profess to 
be, f l a ~ o r i n g  extracts. 

I t  is urged in ~ n p p o r t  of his IIonor7s ruling, as we understand the 
position, that  the exception relied upon by defendant is now invalid 
hecmise ill conflict wit11 the Eighteenth A h e n t l n ~ e n t  and the Federal 
statute passed in n~forccment of the same, the Volstead .\ct. -1s hcrcto- 
fore stated, itritlw Rhorlr I~loiit7 1 ' .  pa line^, supra, and other like deci- 
cions, any and all state lcgislntion. ill contravcntion of the Eighteenth 
A\mendn~ent a i ~ d  the valid provirioiis of the Tolstead A2ct, passed to 
enforcc same are abrogated. and for conduct in ~ i o l a t i o n  of the criminal 
pro1-isioil9 of the TTolstcad *\rt,  a dcfcndant can be indicted and convicted 
in the Fctlcinl coitrte notv i thstni~tl~, ig that the provisions of the State 
Inn- TT oiild not inculpntc. 13iit tlicrc I I O  part of the TTolstead .Ict that 
prnridcs for or p c r m i t ~  all iirdictluc~it in the State court, and n-c are 
\re!! asvrc t l  that  thoi~ell nn t xcy~t io i i  may he ill violation of the Fc.lrral 
Ian- 011 thc subject, n tlcfcntlal~t may ]lot hc iiidictcd mid convicted in the 
State court for r iolat iol~ of n S ta i r  statntc u~liich contains an csccption 
cscnlpatiiic! him 1111til 0111' m i i  T,~~i. l :~tl lr( '  112s acted in  the inattcr 
o l d  17:lW~d a ctatntc that con(1cni11s hinl. Our State police reglilations 
mvct 11c cstnbli~licd 1,- onr  on^ I ,cci~lnti ir<.  Wc  hnvc so held at the 
!)rcscilt tern1 in 1 % .  I l c l m ~ ,  oiifc. 566. 

n mattcr of fact. h o ~ v c ~  cr. there i~ 110 ~iccessary conflict hetween 
the Stat0 a~it l  Fcilcrnl 1:iv- 011 t l ~ c  ~111)jcc*t, nut1 a s  prcwi t rd  in illc rcrortl. 
The T~olstcntl .let rccogiii/c: alltl providcc for the snlc of flavori~lg cs- 
f r ~ r t s ,  c~~ac i i i l g  in qcctio~l 1, among or11:r things. that the Ian. sh:~ll liot 
apply to f l a ~ o r i n s  cstracts n~itl y-rnps that arc unfit for use as a Iwvcr- 
ag" or for i i i tos icni i~~g l m  rr:lgc l ~ ~ r p o ~ c s .  the same in effect and on the 
r~ idcncc ns our on-11 csccptioi~, "flar-orillg c ~ t r a c t s  or essences ~ r l l en  sold 
:I" ~11~11,"  the tcstilnol~y on t l ~ c  part  of defei~tlairt shon-ing that the 
c ~ r r a c t s  colt1 or offered for wlc ill this instancc, vhen  properly made, 
11 crc "al~ont as fit for tlri~ikiilg piqoseec as shellac or shoe polish." And 
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in any event our statute, more stringent i n  this respect than  the Volstead 
Act, contains an  absolute prohibition of sale of extracts for beverage 
purposes having in  them any alcohol whatever. 

I t  is  further urged for tlie State, and we understand i t  was on this 
that  his Honor based his ruling, that  defendant failed to bring his case 
under the exception, as claimed, for that  the labels show it was only 
imitation extracts, bnt we haye already referred to the evidence offered 
by defendant on this point that  these words on the labe' did not a t  all 
mean that  the articles offered were imitation extracts bui they only had 
reference to the flavor tlicy had entlearorrd and mere intending to 
produce. 

Having given this case most careful consideration, awl reached the 
conclu4on that  it has not been tried in accordance with the law as it 
prevail. in this jurisdiction, we must direct that there be a new tr ial  of 
the isslle, undisturbed by the dire and distressful calamities predicted 
as the result of such a course. 

More important, eren, than the prohibition law is the, constitutional 
prinriple which guarantees to every citizen charged with crime an  impar- 
tial arld lawful tr ial  by a jury of his  peers. 

Venire de novo. 

L I E ,  J o i r r i g  : I conc~ir  f d l y  ill the calm j ldicial opinion 
of . l s c o c i a f ~  J ~ r s f i c e  Flake, whicli is confined to a consideration of the 
legal questions raised by tlic aplwal, without reference to newspaper 
reports and o t h r  extraneon.: nxittcrs, which ($an only excite the passions 
and conf l l s~  the judgnlent, hut Gnce thesc have been introdnced into 
the discl~ssion it is possibly are11 to restate the exact question me have to 
dccitlc. 

The defenda~lt  is i~idictcd under C. S., 3370, of the prohibition law 
for '(soliciting orders for ir~toxicaating liquors," and his lcfense is that  
lie n a s  offering for ~ a l c  flaroring extracts or essences, swtion 3375, of 
the samc prohibition 1av7 proriding tha t  the prohibitioq against sale, 
n im~l~fnc t~ i r c ,  etc., of intoxicating liquors shall not be construed to forbid 
"the sale of flavoring extracts or essences when sold as s11t:h." 

Tn thc brief filed by the State and signed by the At torn ,yGenera l  and 
* I ~ s i ~ t a n t  Attorney-Gencral, after quoting tlie t ~ o  srctions, 3370 and 
337,5, it  is said, "the terms of thr  statute permits the sale of these extracts 
when sold aq such." 

This being t r w ,  the defendant csannot be convicted under our State 
law if he was selling extracts or essences as such, ahd nct for beverage 
pnrposcs. 

The defendalit testified: ('1 was offering these extract; for flavoring 
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H e  also offered evidence, which was excluded by the court, that  the 
extracts were prepared in accordance with a formula approved by the 
National Formulary, except that they contained 10 per cent less of 
alcohol than was permitted by the National Government; also, that  this 
formula was submitted to the Sa t iona l  Prohibition Commissioner of 
New York, and that  he  issued permits for the manufacture and sale of 
the extracts. 

There was also evidence that  the extracts could not be used for bever- 
age purposes, and were "as undrinkable as shcllac or shoe polish." 

The judge in the court below not only excluded the evidence referred 
to, but charged the jury that  if they believed the evidence of the State 
to find the defendant guilty, and this Court is of opinion, and so decides, 
that  the defendant was entitled to the benefit of the evidence excluded, 
and that  the whole case ought to h a r e  been submitted to the jury upon 
the qnestion as to whether the extracts were offered for sale as flavoring 
cxtracts or for beverage purposes. 

The ~vitness Brasnell, it  is true, stated that a man was arrested because 
he  was drunk from drinking extracts, but he added to his statement, 
"No; that  was not any that Mr.  Barksdale sold." 

The ~vhole of t h r  answer of Dr .  Smith to the qnestion asked him by 
the court was as follows: "Yes; 1 5  per cent or 1 6  per cent will preserve 
any vegetable product, but it is neccqsary to use more to get them into 
solution. Our  vanilla extract that  is i n  evidence here, that  cannot be 
made properly and preserved with less than 40 per cent. I t  might be 
with 2 or 2 1 4  per cent less, but approximately 40 per cent. V e  put 
40 per cent because it is necessary to hold the vanilla i n  solution-to go 
to make up the flavor it requires that per cent to hold them in  solution." 

I f  the State law as it stands is defective and imperfect, i t  is for  the 
Legislature to correct it.  W e  have no such power. 

CLARK, C. J., dissenting: The defendant was indicted and convicted 
for "soliciting orders for intoxicating liquors contrary to section 3370, 
Consolidated Statutes." The following is the evidence: 

J. S. Braswell, chief of police a t  Hamlet, testified that  the defendant, 
representing Garrett &. Company, was in Hamlet  soliciting sales for his 
goods. That  he  found the defendant a t  Terry's Grocery Store, a retail 
grocery, with these samples (pointing to them), and asked him if he was 
not Garrett's man. The  defendant said he was. H e  then told the 
defendant that  he  was violating the prohibition law, and he would have 
to take him to his office. The  witness said, "We discussed the sale of 
this stuff right freely, and the amount of alcohol i t  contained, and the 
defendant told me that this peach and banana extract contained about 
40 per cent alcohol; that  he delivered i t  to the merchants i n  pint pack- 
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ages. I said i t  would be a good drink and would make a man drunk. 
R e  said that  was the merchai~t's lookout, and he had nothing to do with 
that. I tested it,  poured some of the contents of the "peach extract" 
on the paper, struck a match to it, and it caught fire and burned up. 
This other stuff, "Virginia I)are extract," contains 40 pcr cent alcohol. 
I t  has a ~ ~ r y  delicious smell; they drink i t  freely. Yes: I have seen 
sonics drunk on that. They had sornc of these bottles along and were 
drunk and in jail on it, a i d  paid fines for drinking it. I t  is  intoxicat- 
ing. This  other hottlc is  a sanlple of Garrett's imitation grape extract, 
labeled "Garrett & Company, irnit:ltioii grape extract, :tlcohol, 40 per 
cent"; this bottle is "Garrett's imitation of apricot brandy"; this is  
"Garrett's imitation of ruin extract"; that  other is "Garrett & Com- 
pany's imitation of apple extract." This is "peach estract." Tha t  
tastm good-is a right good drink. Tha t  next is "Garreti's inlitation of 
banana estract." I have seen them drunk on this "Virginia Dare  
vanilla." "The last marl that was tlnmk on i t  was a barber a t  Hamlet." 
The  State introduced the bottles of estracts tmtified to above. 

Tlie chief of police then w m t  oil to say, T h e  defendant said he mas 
there for the purpose of taking ordcrs and sclling it. H c  had orders for 
these extracts for  sale at other places, but this (Terry's'! was the only 
place I saw him. H e  showed me his order book; it was full. I was 
about to take his order hook from him. bllt he said llc l d  been taking 
orders, and I let him take i t  back. Yes;  he n a s  offerinq hcsc as flnvor- 
ing extracts. -1s I stated, he ant1 Xr .  Tcrry were disc1 ssing it. Mr. 
Terry said they were discussing nllethcr it was legal or ~ o t  for him to 
sell that  stuff. Whrir 1 stated that  I had seen some o11c drunk off-that 
ranil la  extract, that  n a s  bcfore I saw Mr.  B:n+ksclale. When that  man 
was arrested and told me he was drunk on it, I went to the merchant that  
sold it a i d  told him not to sell any more." 

The defentlant testified that, "This n a s  riot my first  isi it i n  Hamlet. 
On this occasion I n7as trying to sell rny extracts. 1 went to four or five 
storm and cvery store I went in they told mcD (answer ohjected to) .  I 
did not makc ally sales. I was offering these extracts for  flaroring 
purposes. I had my  samples full-from threfx of a pint  on  u p  to a pint. 
. . . Yes; 1 was soliciting his order." 

Dr.  13. H. Smith, witness for the defendant, testified that  he  lives in  
Brooklyn, N. Y., and i s  i n  the employ of Garret t  bt Company. H e  
further testified that  he  had been wit11 Garrett & Company about two 
years. '(They have on llaild in Brooklyn some wine--a large quantity, 
comparatively speaking. T h e  company does extract the alcohol from 
this wine, but I do not have charge of that." I n  corroboration of this, 
i t  was published in New York papcrs 29 March, 1921, and broadcast 
over the country by the Associated Press, that  the Garrett Company had 
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a quarter of a million dollars worth of liquor seized in Brooklyn on 
28 March by the Government authorities. The witness further stated, 
pointing to a bottle, "That is a half pint. I do not know whether a man 
would have to drink all that to get drunk. Whiskey is 45 per cent 
alcohol. T h i s  i s  about  as strong &the average wh i skey .  I do not know 
that a man could drink half of that bottle and be drunk. I am not an 
expert on that proposition." He  further said, speaking of Garrett & 
Company, "We use the alcohol that has been taken from the wine. As 
to the brandy, it is an imitation extract of brandy. . . . Garrett & 
Company sent me down here to testify from Brooklyn. We are doing 
business in every State in the Union. . . . We do not want to be 
cut off from our sales down here. We would go t o  considerable expense 
t o  keep  i t  r u n n i n g .  Yes; Garrett & Company are deeply interested i n  
t h e  outcome of th i s  case for the  e f e c t  o n  the i r  business in this county, 
at any rkte. I had no instructions to do everything in the world to have 
this man acquitted. I had no instructions of any sort. Nr. Travis 
wired me to come down and bring the permit. H; is attorney for the 
company. I did not confer with the manager. Mr. Garrett is head of 
the business. I did not confer with him. X r .  Travis had conferred 
with him a week or 10 days ago, and he understood what I was coming 
for." Dr. Smith further testified, in answer to a question by the court, 
"Can extracts be preserred with less than 40 per cent alcohol?'' replied, 
"Yes; 15  per cent or 16 per cent will preserve any vegetable product." 

There was other evidence, but this is the substance of the testimony 
directly affecting the matter before the court. 

The court charged the jury: "The defendant is indicted for soliciting 
orders for intoxicating liquors. H e  has pleaded not guilty, and the law 
raises a presumption of innocence in his favor, which presumption con- 
tinues throughout the trial until you convict him, if you do convict him. 
The burden of proof is upon the State, in order to convict him, to prove 
every essential ingredient, under the law, beyond a reasonable doubt. 
The law would be doing a vain thing to have the presumption of inno- 
cence in favor of the defendant and then to cast the burden of proof upon 
him to prove his innocence. The burden of proof required of the State 
is:  'Beyond a reasonable doubt'; that is, a doubt harder to define than 
the words imply. I t  means to fully satisfy you beyond a moral certainty 
as to the truth of the evidence you have heard introduced here before 
you. The court charges you that the only thing you have to consider 
in this case is the truth of the State's evidence, and by reason of the 
defendant's plea he denies the truth of the State's evidence, and says by 
his plea, which the law authorizes him to make, that all the State has 
offered is not true. So, gentlemen, if you have no reasonable doubt as 
to the truth of the State's evidence offered in this case, and have no 
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doubt, that  is, no reasonable donbt, as to the truth of what the witnesses 
hare  sworn to for the State, and you believc their testimony beyond a 
reasonable donbt, then the court directs you to return a verdict of guilty. 
I n  addition to what the court has already charged you, i t  will add that  
if jou  bclicre all the testimony for the Stat(>, as i t  has ilstructed you, 
and including that of the defendant, that  you will return a verdict of 
guilty." The  jury found the defendant guilty. 

The  statute under vhich  the defendant was indicted, Laws 1908, ch. 
118, see. 1, now C. 8.. 3370, reads as follows: "Unlarclful t o  solicit 
orders for l iqzro~.  I t  is unlawful for arly perqon, for himself or as agent 
or trnrclilig salemum, for any person, firm, or corporation, to solicit 
orders or proposals of purchase of intoxicating liquors by the jug or 
bottle or other~rise in the State of North Carolina"; and Laws 1908, 
cli. 71, see. 2, 11ow C. S., 3368, defines intoxicating liquors as follows: 
'(A11 liquors, or inixtllres thereof by whatever name called, that  will 
produce intoxication shall be construed arid held to he intoxicating 
liquors within the meaning of f h i s  article." "This article" is  article 1. 
There is n proriso thereto which excepts only medicinal preparations 
mannfnctl~retl according to prescribed formula. The  defendant admitted 
that  hc ~olicitcd orders for his preparations, and that  they might produce 
~ntosication.  The  chief of police testified that he  "had s ~ e n  men drunk 
on this preparation," and Dr .  Smith, witness for the defendant, testified 
that  hiskey key is about 43 per cent alcohol. This i s  aboz~t  cs strong as the 
nzvraclc 11'11 iskmj," and added that  h r  did not know personally that  a man 
c o d d  drink half of that half-pint bottle arid be drunk. H e  further 
testified that  the alcohol in these preparations had been taken from wine. 

The charge of the judge to the jurors that  "If they believed the evi- 
dence, beyolid a reasonable doubt, the defendant was  guilt;^," was correct 
under the statute, C1. S., 3368, which provides that  "liquor which will 
intoxicate is intosicating liquor." Besides, this is  a self-evident fact. 
The  jury could not possibly hnre  returned any other r ~ r d i c t  and the 
judge conld not have charged corrwtly in any other way than he did. 
The  onlv suggestion to the contrary is that  i n  another a r t i de  ( 2 )  of that  
chapter, i n  regard to "the sale of near-beer and other specified drinks," 
sec. 3373 proritles: "Th i s  article ( 2 )  shall not be construed to forbid" 
the sale of certain articles named, principally medicinal, I r  "the sale of 
f larori~ig extracts or  essences when sold as such," the sale of medical 
prepnrationq, etc.. and it is contended by the defendant iha t  the words 
"as sl~ch" in article 2, to which alone this section, 3375, ~nefers, shall be 
tranqported into section 3868, which applied to all the sec ions in article 
1, and thcrcforc the sale of flavoring extracts. it  is arguetl, is valid not- 
withstanding they will makc men drunk and contain admittedly 40 per 
cent alcohol, which erery man knows will intoxicate. 
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An English statesman once declared in Parliament that he could 
"drive a coach and six through any act of Parliament," but if the words 
"as such" have such a powerful effect that they authorize the sale of any 
liquor that will intoxicate notwithstanding the provisions in the act of 
3908, which was ratified by the people of this State on a referendum, this 
will vitiate the Eighteenth dmendment, which was put into the United 
States Constitution by the authority of the 105 millions of people of 
the whole Union, and the Volstead Act, enacted in pursuance thereof. 
I t  is not a mere "coach and six," but T. N. T., or that more powerful 
preparation recently invented, for it has blown up and destroyed abso- 
lutely the practical enforcement of the prohibition of liquor by the State 
Government, and has destroyed the Eighteenth Amendment so far  as this 
State is concerned. I t  has left not a fragment behind. 

I t  is not reasonable to suppose that the Legislature intended to give 
such a tremendous import to the words "as such," especially as it limited 
its meaning to article 2, and it does not apply at  all to article 1, under 
which the defendant was indicted. Why not follow the limitation im- 
posed by the Legislature? 

Rut if the Legislature did pass C. S., 3375, knowingly with intent 
thereby to destroy efficient prohibition legislation in the State, then the 
words "as such" hare since been stricken out of the statute by the Eight- 
eenth Amendment, as to which the V. S. Supreme Court held, Rhode 
Island 2%. Palmer, 253 U. S. ,  386, that it strikes down any and every pro- 
vision in a state constitution or statute which authorizes, or sanctions, 
what the Eighteenth dmendment forbids, saying: "It is operative 
throughout the territorial limits of the United States, binds all legislative 
bodies, courts, public officials, and individuals within those limits and of 
its own force invalidates every legislative act-whether by Congress, by 
state legislatures, or by territorial assemblies," and even if the words "as 
such" had been intended to repeal the provisions of the act of 1908 
which made all liquor that wodd intoxicate, intoxicating liquor, which 
any one was indictable for offering to sell, then the Eighteenth dmend- 
ment has now stricken "as suchn out of the statute. 

As to the Xineteenth Amendment, we know that of its own force and 
vigor it struck out of every state constitution the word "male," and that 
women are entitled to vote and hold office in North Carolina notwith- 
standing the word "male" has not been taken out of our Constitution by 
any act of its people. 

The usual method of selling flavoring extracts is in  very small bottles, 
1 ounce or 2 ounces, and it is bought by the ladies of the household. The 
testimony here is that this article carrying 40 per cent alcohol, and, in 
the language of the defendant's witness, "as strong as the average 
whiskey," was sold in pint bottles and even in  quarts and gallon con- 
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r a i ~ l c v .  and in rlic ~ l a t u r e  of things it I\ as not sold "as snch," even if 
t.hov \!-01.11$ hat1 all?- effect. Thc  defendant's ~ritneqs, Dr .  Smith. could 
]lot s:iy that n 11alE-pint hottlr of this so-called estract did not intoxicate. 

I f ,  h o n c ~  cr, thtx nortls "as s11c11" Iiarc ai~thorizccl the salc of "grape 
cstr;ict." ( ' : ~ p r i ~ o t  hrandy." ('rlini cstract." Virginia D:ire ~ a n i l l a  ex- 
tract." containing 40 per wlit alcolrol, :lnd tlicir "apple e <tractn :md the 
like, then t lwry saloon kccyor m:\p \\ell rrsnrrcct himseH' and his place 
of hqincss. -111 that is ncwssnry to b t  done is to stret-h :1 banner across 
the frout of hi. rcwrrcctctl saloon a11d nd~cr t i sc .  "nrandy and other 
cXxtr:rctq, all carrying 40 per ccnt alcoliol or rnorc, called flavoring ex- 
trnctq," and :itItl t11:it the ealc iq gl~arantecd from interference h;v the 
n ords "aq i~icli." and scll in l ~ i n t  1,or t l c ~  or any other quantity, as desired. 
.\s tliis 40 1 1 ~ i  cent alcoholic mis tnr r  makes men drnnk in  Ramlet ,  it 
v i l l  snrc l -  do so in Raleigh. and men will he fonnd ly i rg  drunk about 
tlic qtrcrts of lialeigll as they nc re  in I I a~n lc t ,  and the same resultq r i l l  
liappcw thronghoiit the State. 

Tt n ill 1)c nqelcss for the conrts to t r y  men for violati01 of the lam in  
sclli~lg n lliqhcy n.liicli may bc 45 1)er ccnt alcohol or lesi when nithoiit 
risk tlwy rat1 h y  it as " f l n ~ o r i ~ l g  cstracts" if sold as such, containing 
10 l)cr ccnt, or nh;v  lot 30 per cent, and he irnmnne. 

I t  nil1 110 longer he ncccsqary for thc hootleggrr to take his customer 
111) a dnrk alley or make Iiis <ale in the hack room of s2me brothel o r  
ot1ir.r p l w ~ "  of e d  repnt(> n h c n  lie can boldly reopen his saloon on 
F n y t ~ t t c ~ i l l c  street in 12aleig21, or 011 the main street of rtny city in the 
Statcl, ant1 scll brandies and other decoctions all carrying 40 pcr cent 
olcoliol, a11t1 he protcctcd from liability by qelling t lrcn~ as " f la~or ing  
cstr:1cts." 

Dr .  Smith. witncss for thc. defendant, tcqtificd that  he was in the 
r~n1ploy of Garrett lv Conil,:~ny. and that  they had a large q l ~ a ~ i t i t y  of 
nine\ on Ilnnd from \vhic11 t h ( y  tlerircd thc3 alcohol of which he put  
10  lrcy ctwt into thew t.xtracts. I t  n-nq uclelcsq for them to allon- the 
sci;wrcx of tlicir ql1artr.r m i l l i o ~ ~  tlollars of thcir vines by the Gorcrninent 
n.1ic.11 t11c.y ponltl h a w  l i c c ~ ~  ~1iil)liccl off to S o r t h  Carolina and sold a t  
11 ill 117 tlirir t r a ~  r l i~ lg  agents. as in this case, by ~ i r t u e  of' thecle maiical  

ordi "a< \rich" i ~ :  a lcgislatiw statute. 
l i r w ~ ~ t l y  thrcc ontlav s. carrying a trnck load of intoxicating liqnors, 

shot do\\ 11 ill th(1 street< of Grc~r~~sboro .  XcCniston, one of the best police- 
mcw of that  city, lcarinp liiq n.ifc and ecrcral chiltlrcxn to nonn i  his loss. 
That  act n.as ciitircly irsclcss c ~ c n  for the pi~rposcs of the out lam,  since 
all t11c.y lint1 to do n.as to hrilig o w r  the trnck from D a n d l e  loaded down 
r i t h  "l~randy extract," ('apricot brandy," and other b18ands carrying 
40 per ctwt alcohol. "cyiial," in the l a ~ ~ g n a g e  of the defendant's 77-itness, 
'l 

f o  file nvrvnqc  ~ r h i . s A . c ~ j  in strength," and place a placard on the truck 
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that they mere protected because they were selling flavoring extracts 
"as such," for neither McCuiston nor any other policeman would hare 
dared interfere if this was Ia~vful. 

This is not the question whether the defendant was selling his 40 per 
cent alcohol in good faith as a flavoring extract. No doubt i t  was an 
efficient flavoring extract, and the defendant did not deny that it ~vould 
make a man drunk, but said that was "a matter for the merchant to 
whom he sold it." I t  is not a question of the good faith of the defendant, 
but whether he was violating that lam which the people of this Union 
and of this State have found necessary to enact for the protection of the 
public. Our prohibition statute, which was ratified by the people at the 
ballot box on a referendum, and which is therefore in effect of the dignity 
of a constitutional amendment, provides: "All liquors or mixtures 
thereof by whafever name called that mill produce intoxication shall be 
construed and held to be intoxicating liquors within the meaning of fh i s  
article." That is now C. S., 3368; and 3370, in the same article, pro- 
rides that it is unlawful for the defendant or any one else "to solicit 
orders or proposals of purchase of intoxicating liquors by the jug or 
bottle or otherwise within the State of North Carolina." The defend- 
ant, by his own admission and by the testimony of his witness, Dr. 
Smith, has proren that he did this very thing. I t  is not a question of 
his good faith in believing that he was selling a good flavoring extract. 
But it was also intoxicating liquor upon his own evidence. and he was 
violating the laws of this State and of the United States. 

The basis of government in  every free country is the popular ~vill, 
formulated into constitutions and statutes, and the welfare of the people 
depends upon the orderly, faithful execution of those l a m  unless repealed 
by the same power that created them. 

So clear and overwhelming is the public opinion as to the corruption, 
the porerty, the crime, and other evils produced by the use of intoxicat- 
ing liquor that in spite of the mormous power and resistance of the 
aggregated wealth invested in great breweries and distilleries of all kinds, 
and the incalculable profits of the innumerable saloons engaged in the 
retail business, an amendment to the United States Constitution was 
passed by two-thirds of both Houses of Congress and ratified by 45 state 
legislatures out of the 48, and this is now the supreme law of the land, 
which forbids the manufacture, sale, and transportation of intoxicating 
liquors, and of all traffic therein. This had been previously enacted in 
this State in 1908, and was ratified by the people by over 40,000 ma- 
jority. I n  spite of the overwhelming necessity which in the opinion 
of the public required this prohibition, the counsel for the defendant 
contends that the words "as such" inserted in another section, in another 
chapter, whose application is restricted by its terms to that chapter, 



636 I X  THE SUPREME COURT. [IS1 

permits him to sell a mixture, by 21 different names, which the defend- 
ant's witness, Dr .  Smith, testified "is as strong as the average whiskey," 
simply by wlling it,  not as whiskey-openly and frankly--but by calling 
it "flavoring extracts." 

Upon the testimony of the dcfcndant's witnesses alone, if believed, he 
was guilty, and the charge of Judge Ray  Tvas correct. The  real trouble 
which in the language of tlie defendant's witness made "Garrett S. Com- 
pany deepl?j i n t e ~ c s f e t l  in the outcome of this case for the effect on their 
business," is that  tlic judge put their man on the roads instead of impos- 
ing a fine which this nlillionaire corporation would have promptly paid. 

I t  is well known that  for  y m r s  f i r m  and corporations outside the 
State h a w  shippcd into this Statc, and throngh their agcnts have sold 
large quantities of intoxicating liqnor in  violation of la,v and as long 
as the conrts imposed only f i i~ts ,  nmally qnlall ones, the cl stom has becn 
for these ontsidc violators of the liqnor Ian. to pay the f l m  of connsel, 
and pay all fines and cost laid upon tli& agmts, which aggregate w r y  
much lcss than the license fees w o ~ ~ l d  hal-e cxome to under the former 
system of open saloons. I t  is not suggested that Garret t  8- Company 
have done this, though they are defcncling this case. 

The  German Amhassador a t  Buenos &Iirrs  recommend~d his govern- 
ment to sink ncntrnl ships, .sp1~rJos ~ ~ m w l t ~ t ,  that is, "leaving no trace," 
and as long as that could be done n i t h  impunity, thc German undersea 
boats followed this advice, hnt when the Allies inrentcd the "depth 
bomb" and IT. S. put  i n  the Xor th  Stla barrage and began to destroy these 
outlaws of the sea so that  tlie sailors therein did not return to Wilhelms- 
haven or Kiel, the intended crmis of other submarines mutinied and the 
war came to an  end. As long as thc agents of these outside companies 
can violate tlic law and sell their 40 per cent alcohol or other "mixtures, 
by whatever name called, that  mill intosicatc," and shall only have to  
pay occasional fines, this warfare against the will of the people, as 
expressed in the Eighteenth Almcndnient 2nd in our on7n statutes, will go 
on, b ~ t  when thc courts, as in this cast,, begin to impose road sentences 
from which those companies cannot relieve their agents, they will find i t  
difficult to get agents to face sentences which must be paid by the agents 
i n  person. Therefore, this strer~uous contention has been made by the 
eminent and able counsel of this great corporation that  he words "as 
such" used in article 2 of chapter G G ,  and which on the face is restricted 
to the sections in t h a t  article, shall apply to all the sections in  article 1, 
and render null the provision therein that  "all liquors or mixtures 
thereof, by whatever name called, tha t  will produce intoxication shall be 
construed and held to be intoxicating liquors within the meaning of this 
article." C. S., 3368. I t  is a n  astounding proposition advanced by 
the eminent counsel for  the defendant tha t  the words "as such" in 
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another article have repealed and rendered powerless this provision in 
this article which is the original act adopted by the referendum to the 
people in 1908. I f  so, it has also repealed the Eighteenth Amendment 
to the United States Constitution, and so far  as that amendment is con- 
cerned, North Carolina will have practically seceded from the Union. 

Liquor-selling companies will continue to pay cheerfully the fines and 
costs imposed upon their agents in the few cases in which they happen to 
be convicted, and thus "keep their business going," but the example of 
this practical judge from the mountains in sentencing this agent to work 
out 6 months of a road sentence will embarrass them. hence this strenu- 
ous defense. The imposition of a few fines upon their ('agents," and the 
sentencing to the roads of a few "poor whites and niggers," will not 
concern these nonresident establishments, but when road sentences are 
put upon pleasant-faced, nicely-dressed agents of nonresident corpora- 
tions who are making vast sums by violation of both State and Federal 
laws in  selling alcoholic mixtures it will cut down the profits of their 
business. 

The plain, common-sense meaning of the statutes, construed together, 
is that flavoring extracts can be sold when bona  fide they are such, 
provided,  that "such mixture, by whatever named called," will not intoxi- 
cate. This construction reneals neither section. and is consonant to the 
settled rules of construction of statutes. The defendant and his witness 
admitted this mixture had 40 per cent alcohol, and did not deny that it 
would intoxicate. The chief of police testified, and he is not contra- 
dicted, that men did get drunk on the defendant's "vanilla extract," and 
were put in jail. That is the whole case. Why should Congress or the 
courts worry about 2.75 per cent beer if it is lawful to sell 40 per cent 
extracts ? 

The act of 1908 (ratified on a r e f e r e n d u m )  forbade making, selling, 
etc., intoxicating liquor, and provided, ('any mixture, by whatever name 
called, that will intoxicate is intoxicating liquor within the meaning of 
fhis act." 

The act of 1911 in regard to "near beer." enacted to further restrict " 
and not to enlarge such traffic, provided, that that act "shall not forbid 
the sale of flavoring extracts, sold as such." 

If the m a j o r  purpose of this prohibition legislation is to permit the 
sale of flavoring extracts, then the two provisions, read together, mean, 
'(the sale of intoxicating liquor is illegal, but this shall not forbid the sale 
of flavoring extracts though they will intoxicate." 

If the major purpose of the Eighteenth Amendment and of Federal 
and State legislation is to prohibit the sale of intoxicating liquor, then 
thc meaning is that flavoring extracts may be sold, as such, provided they 
do not intoxicate." 
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Which is the chief piirposc, a ~ i d  which is subordinate? TTpon one or 
the other of thcsc tn o standpoints t l ~ c  constnictio~i must 1 1 ~  n ~ a t l ~ .  

Upon the eriticnce of the tlefcntla~it's witness, taken alone, and upon 
tlw t.lt>ar, unmistakable language of the statute, thc defrntlant is guilty. 
Thc  objcct of the dcfrndmlt is doubtless to grt  a n e v  trial, so that  before 
another jndgc he may bcg off v i t h  a fine, which his employers will 
cllec~t'1i11,~ p a - ,  for in the lang11:rge of their own n itness :ind employee, 
Dr .  Sn~i t l i ,  "'rl1~y d l  go to consi~ler~rlilc c r . p n s e  to keep the business 
going." Of course. 

'I'lw clcfcnclant and his  witness testified that  lie was offe~.ing 2 1  differ- 
ent mistnrcs "as flavoring extracts," hearing 40 per cent alcohol, and 
tliffcrcwt nnmcs. I f  t l m e  can be sold, where is the l imi t?  Suppose, in 
fact, m i ~ t n r e s  carrying 20 per cent or 60 per cent a l c o h ~ l  are offered 
tm '?la\-oring vxtracts." Dr.  Smith said that  these e x t r x t s  Tiyere "as 
strong as t h  a\ cmge TI-lliskcy." Any other nianufacturer ('an sell flaror- 
inf: e ~ t r a c t s ,  b c a r i ~ ~ g  difYrrcnt names and possibly a highcr per ccnt of 
alcohol, :l~itl ''(I,\ \ / / ( / I "  .hops can spring up all over North Carolina in 
p1:rce of t h r  old "bar roornq," ('saloons," and "c.orner grocei.ies." 

r ' l h c  Eightecntll L h c w t l n m ~ t  is a constitational proYisiolt, and if there 
w~rc ,  :nly co~~f l ic t  hctawu it ant1 our conititntional prorision for trial hy 
jury, tlic, Eigllttwltll A \n~endnmi t  iq of the higher dignity. Ihi t  there is 
no conflict hc tnrc~i  tliem. The  Eighteenth -Imendment forbids the 
~ilannf:rctlirc. ~ l c ,  or tra11sportatio11 of intoxicating l i ty~or.  TVhen, 
tlwrcforc, tlic t ld 'n ld : l~~t  and his nit1icr.e~ testified that  tlii,, rn is t i~re  was  
40 1" r r m t  alcohol-mid as  qtrong as tlic arerage xlliqkey-and the 
St:ltcl's v i t ~ ~ e \ s  t t 4 f i c t l  that it  had rnadc q e ~ t r a l  rncn drl nk n-lio n w e  
p11t i l l  jilil for i t ,  tlic. jncigo co11ld do no less than tell tlit jury if they 
lx~l ic~c~t l  the, el itlc 11cc for thr  State an11 the tlcfc~ise to f i~ id  the defendant 
gnilty. ,\'. 1 . .  Forc ( . l l l c~ i z ,  .T.. for a ulia~limous Court) ,  180 S, ('., 744; 
,4'. I .  R i m / ,  t r n t c >  -50s; S.  1 . .  I'iwr\oiz (top of 11age), ante, a 39. 
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2. Same-P~hcipa l  and Sgent-Interpleader. 
Where the ox\-nn. of :rutornobiles for hire has instructed his driver\ not 

to u\e tlienl in coniiectio~i with the traffic in slrhirituous liquors, and one 
of them. without hi, lmowled~e, has tlisol~cyed the order. the doctrine of 
q u i  fecit per c t l i z o ~ ~ .  or ~ c ~ p o ? l d c ~ l t  ~11pc1'1'01'. does not ul)l)ly, and lie n a g  
intervene, where tlie driver if alone tried and convicted, and regain IIoqsci- 
sion of the nutomobile and est:ll)lisl~ his title therrto. C. 8.. 0304. 

3. Sam-Trials-Constitutio~lal Law. 
Where the driver of nn nutornobile has been indicted for the unlawful 

use of the owner's nutoiuobile in the liquor traffic, nncl the owner hilnsclf 
est:~hlislies his innocence of the offen\e, upon in te r l~ lead~r ,  the statute. 
C. S.. 3304, does not delxive him of title to the rn:lcl~ine esclusirelg owned 
11g him, and a conviction woultl have the effect of colrilemninrr hinl of 
committing the offense without nffordi~ic him :I trial tliereof. 

CLARK, C. J., dissenting. 

APPEAL by J. H. Creasman,  intervener, f rom .ldnms, .J., a t  X a r c h  
Term,  1021, of HESDERSOS. 

T h e  d e f m d a n t ,  H. E. Johmo11, \vas t r ied a i d  convicted under  a n  
i~ldictnierit  c2larging h im with having i n  his  possession and t ransport ing 
spiritnons liquors i n  violation of l a w ;  arid the  automobile, used by t h e  
defendant fo r  t r a n y ~ o r t i r ~ g  snnic, n-as sought to be conrlcm~led and  for-  
feited a s  provided by s tatutc .  -1ftcr the defendant hat1 bee11 tried and 
conricted, J. IT. Crcnsman i n t e r r m c d  a ~ i d  claimed titlc to the  antomo- 
bile. 1'1~x1 the lienring of this  i i i t e rvc i~ t io~l ,  the coiwt found the  facts  
and  entered the  fol lowi~ig j i ~ t l g m e ~ ~ t  : 

"This is a m o t i o ~ i  n n t l c  h;v J .  H. Crcasmaii f o r  the  re tu rn  to h i m  of 
a n  automobile seized by  the sheriff of I-Ienderson County,  f o r  the  viola- 
tion of the  liquor Ian-s by thc defcndant, TT-liile tlic said car  7vas i n  IT. B. 
Johnqou's actual  poqsmslo~~.  

"-It the  request of the  ( l e f~nda i i t ,  t h e  court finds the facts  in  this case, 
which a r e  as  fo1lon.s : 

"1. T h c  d c f c ~ ~ t l m l t ,  H. B. Johnson,  nt the  present term of t l i i ~  conrt,  
TT as  duly ro~l r ic tcd  by a ju ry  f o r  the  i i ~ i l n ~ v f u l  trans:>ortatioi~ of ~ p i r i t -  
nous liquor f r o m  Henderson C o ~ ~ n t y  to the ci ty  of -Ishe\ ille. 

' ( 2 .  T h a t  J. H .  Creasniail is cugaged i n  the  automobile publ ic-spr~ icc 
I~l is i l ic~s.  \\it11 l i i ~  p r i n c i p ~ l  offic(' a t  tlic 1,nngren Hotel ,  i n  t h e  city of 
, \S~ICT ille, mid ~ r a s  the ov ner of the Stutlrlbaker car  seized by  the  sheriff 
of  ITcntlcrson C o i u ~ t , ~ ,  n.11ile ill tlie po~scssion of tlic defendant, TI. G. 
J o l i i ~ s o i ~ .  

"3. T h a t  on 24 FFrhruary. 1021, t h e  defeiidant, IT. P,. Johi lsoi~,  v a s  in 
the rcgiilar employ of s r id  J. XI. Crcasman,  acting i n  t h e  capacity of 
chauffei~r  f o r   aid Crcasnlan, and  tha t  said Creasman h a d  i n  his  employ 
a p p r o ~ i m a t e l , ~  ten other c h a ~ i f f e l u . ~  a t  the t ime the  car  n-as seized. 
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"4. That  on 24 February, 1921, T. B. Whitaker and Chirles McCurry 
employed the defendant, 13. B. Johnson, as Creasman'~ employee, to 
drive said car from Asherille to a certain place in  Henderson County, 
and agreed to pay for the hire of said car a t  the rate of four dollars a n  
hour for the tr ip to Henderson County and the return to dsheville. 

"5. That  said Creasman had no knowledge that  the car was hired for 
the purpose of transporting liquor, and he  hnd directed m d  instructed 
PI! his chanffellrs, including the defendant Johnson, not to carry persons 
in any of the automobiles opcratrd by him who had whiskey i n  their 
possession or who mere in any mxy using whiskey. 

" 6 .  That  when the said automobile was seized by the sheriff, the 
defendant Johnson was operating said car for the benefit of said Creas- 
man in  the course of his employment and in  furtherance of said Creas- 
mnn'q b~lsincss, a t  the aprecd price of four dollars an  houi-. 

" i .  That  the sheriff of Henderson County took said ca -  into his pos- 
session, as proridrd by srctions 3402, 3404, and 3405 of t h ~  Consolidated 
Statutes, for a breach of the prohibition laws by the defendant, H. B. 
Johnson, and that  four gallons of liquor were in  said car 2 t the time the 
car and liquor were seized by the sheriff, and defendant was transporting 
said liquor in  violation of law. 
"8. That  said sheriff has kept said car i n  his  possession from the date 

of its seizure until the present term of this court, and until the defendant 
was convicted of the unlamful transportation of liquor, and tha t  said 
sheriff now has said car in his possession. 

"Upon the foregoing facts the court is  of the opinion that  the said 
J. H. Creasman has forfeited and lost all right, title, and interest in and 
to said ca r ;  and it is ordrrcd a d  adjudgrd that  the sheriff of said county 
proceed to advertise and sell said car, under the laws governing the sale 
of personal proper under execution, and that  the proceeds be applied as  
provided by law. 

"This 11 March, 1021. W. J .  ADAMS, 
Judge Presiding." 

From this judgment the intervener appealed. 

AfforneyGenerai Xanning and Assistant At torney-Gen~al  T u s h  for 
Ihc State. 

Philip C. Cocl;e for intervener. 

STACY, J. Section 3403 of the Consolidated Statutes, under which 
it is contended the intervener's automobile should be forfeited, i n  par t  

"If any person . . . shall hare  or keep in posstssion 
any spirituous, vinous, or malt liquors in riolation of law, the sheriff or 
other officer . . . who shall seize such liquors . . . is hereby 
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authorized and required to seize and take into his custody any . . . 
automobile . . . used in  conveying . . . such . . . liquors 
and safely keep the same unti l  tbe guilt or innocence of the defendant 
has been determined upon his tr ial  for the violation of any such law 
making i t  unlawful to so keep in  possession any spirituous, vinous, or 
malt liquors, and upon conr~iction of a violation of the law, the defendant 
shall forfeit and lose all right, title, and interest in and to the property 
SO seized." 

I t  will be observed that, under the provisions of this statute, the auto- 
mobile or property itself is not conden~ned and forfeited, but only the 
right, title, a i d  interest of the defendant in and to the property so seized. 
The  defendant, H. B. Johnson, had no right, title, or interest in the 
automobile, a ~ d  the intervener, J. H. Creasman, was not a defendant 
or party to the proceeding. Hence, we think the owner's petition for a 
release of the property should haye been granted. 

The  Federal law upon this subject, with respect to the question of 
forfeitures, is different from our State lam in that  under the National 
legislation the property itself, the res, and not merely the defendant's 
right, title, and interest therein is  condenmed and forfeited when the 
same is used b , ~  any one in the forbidden way. Bush v. United States, 
24 Fed., 917; I-nited States 1) .  X i n c y ,  254 Fed., 287. Hence the Federal 
decisions, based upon statutes which authorize a seizure and condemna- 
tion of the property without regard to its ownership or management, 
afford no guide or rule of construction in interpreting our own laws. 
Indeed, we are well assured that no court of competent jurisdiction 
wo11ld be disposed to extend a peiial statute, by implication or otherwise, 
to include a forfeiture beyond the clear import of its provisions. The  
case of Daniels 1 % .  Homer,  in our own reports, 139 N. C., 219, fully 
recopizes  this principle, and is in keeping with the authorities where 
the statute provides that  the property, so used in  offending, shall be 
seized aiid sold. This distinguishes it from the case a t  bar. "For- 
feitures are not favored in the lam. Courts always incline against 
them." Farmers Rank I) .  Dearing, 91 U. S., 29. I n  Southerland's 
Statutory Construction, 547, the rule is stated as follows: "If a statute 
creates a liability where otherwise none would exist, or increases a 
common-law liability, i t  will be strictly construed," citing numerous 
authorities in support of the text. To the same effect are our own deci- 
sions: XcGloug1~an v. Xitchell ,  126 N .  C., 683; Coble v. Sho fner ,  75 
N. C., 43; Smithwick v. Will iams,  30 N .  C., 268. 

I n  answer to the contention of the State tha t  the  intervener should be 
held liable to the acts of his agent under the doctrine of qui facit per 
al ivm facit per se, or respondeat superior, i t  is sufficient to say, a t  least 
for the purposes of this appeal, that he has not been indicted or made a 
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party defendant; and we ha re  found no provision in the statute by 
which a master may be pnnished for the acts of his  servant without 
giving him a n  opportunity to he heard. The law proqides that  "the 
d r f ~ n c l a n f  shall forfeit and lose all right, title, and interest in and to 
the property so seized," and this is as f a r  as the Legishture has gone. 
We can go no further. As said by GI-ay, C. J., i n  En: part? Robinson. 
131 Nass, 376: "It is hardly necrssary to add that  our duty is limited 
to declare the law as i t  i s ;  and whether any change in that law would 
be wise or expedient is  a question for the Legislature, 2nd not for the 
judicial department of the Government." See, also, In  r e  -Applicants 
for Licrnse, 143 N. C., 1; S. 1 , .  L ~ l o i s .  142 N. C., 626; sncl concurring 
opinion in  Wilson c. Jordan, 124 K. C., 683. 

The  particular qtatute now nnder conrideration was bclfore the Court 
in R k i t l u ~ r  1 % .  Thomas,  171 K. C., 08. and we content ourselves by refer- 
ring to that  case as a controlling autliority. Let judgment be entered 
directing the sheriff to return the propcrty in  question to the intervener. 

Error .  

CLAKIC, C. J., dissentiilg: This  is X I \  appeal from an  order condemn- 
ing  the automobilc n.hicl-I was ustd by the defendant Johnson in  the 
illicit transportation of spirituoas liquors. The  appellant and inter- 
vener, J. H. Creasman, is e ~ i g a p d  in the automobile scrxice business in  
the city of i2sheville, and is owner of the car seized by the sheriff while 
i n  possession of said Johnson, who v a s  one of about ten drivers who were 
regular employees of Crrasnixn a t  the time the car was seized. Johnson, 
as Creasman's employee, d r o w  thr  car, nliich he then had in  charge, 
from d2sheville to a point in I Ie~~t lerson County for T. B. Whitaker and 
Charles McCurry, who hired vicl car a t  $4 an hour for th. round trip. 

C. S., 3403, provides: "If any person shall have or keep in possession 
any spirituous, vinous, or malt liquors in violation of Ian ,  the sheriff or 
other officer who shall seizc such liquors is hereby authorized and re- 
quired to scizc ant1 takc into his custody ally autonlobilc i m d  in convey- 
ing such liquors, and safely keq1 the same until the guilt or innocence 
of the defendant has been determined upon his tr ial  for the violation of 
any such law making i t  unlawful to so keep in possession u ly  spirituous, 
vinous, or  malt liquors, and upon con~ ic t ion  of a \ iolation of the law, the 
drfentlant shall forfeit and lose all right, title, and interest in and to the 
property so seized." 

,Ilthough C'reasma~i had no knowledge that the car was hired to trans- 
port liquor, arid he may have instructed all his drivers, including the 
defendant Johnson, not to carry persons who had whiskey In their posses- 
sion or were using whiskey, i t  was his  property that  was being nsed for 
a n  unlavful  purpose and vhi le  on a criminal indictment the owner of 
the automobile may not be liable for such conduct on the nart  of his 
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employee, it is otherwise as to civil liability as to which the principal is 
responsible for the conduct of his agent. I f  the defendant Johnson, 
while operating this machine for the owner, had negligently run over 
and injured any one the owner of the automobile would be liable in 
damages, which would not necessarily be restricted even to the value of 
the machine. 

Skinner 1 % .  Thomas, I71 S. C., 98, is not in point. I n  that  case the 
intervener mas not, as i n  this, the owner of the machine, but merely a 
mortgagee. H e  had no control of the custody of the machine, and did 
not put i t  in the power of the driver to carry the illicit spirituous liquor, 
and this Court held the machine was not forfeitable. 

I n  this case, Creasman, as in 8. 1 % .  Kittelle, 110 S. C., 560, was duly 
licensed and was responsible civilly, at least, for the illegal use of the 
machines he was licensed to use. I n  Skinner c.  Thomas, supra, Allen, 
J . ,  says that the plaintiffs not only had no knowledge of the illegal use 
of the automobile, but that  they were not connected in any way with the 
intoxicating liquor, or u i th  ; f s  transportation. I n  this case Creasman 
was duly authorized to carry on the business of operating automobiles. 
H e  had ten drivers, and for the illegal use of this automobile ill the 
transportation of liquor his agent received $4 per hour, which money, 
presuniptively a t  least, went into the receipts of Creasman. This made 
him liable civilly to the penalty for the illegal use of the machine to the 
same extent as if he had driven the machine. @ui facit per alium, facit 
per se is an  age-old maxim as to civil liability. I t  was Creasman's 
machine that illegally carried the spirituous liquor. The  money received 
from the service went into the receipts of Creasman's business, and if he 
had driven the machine himself he ~vould have been liable to the for- 
feiture of the property; it  is therefore liable to forfeiture, which attends 
upon such use by his agent, into whose possession he entrusted it. I n  
Skinner v. Thomas, supra, the mortgagee did not commit the machine to 
the custody of the man who used it for the illegal transportation of 
liquor. But  Creasman did, and the machine was subject to the same 
liability in the hands of his agent as i t  would have been if Creasman 
had driven the machine himself. 

The  forfeiture of automobiles or other vehicles engaged in the unlaw- 
fu l  transportation of liquor has been sustained universally in the Federal 
courts, and in a r e ry  large number of the State courts, irrespective 
whether the machine was being operated in the illicit business by the 
owner, or by an  employee without the knowledge of the owner as to the 
transportation of the liquor. See annotations in 10 A. L. R., 1591-1694. 
The authorities are also summed u p  in 23 R .  C. L., sec. 117, p. 1937. 
They seem to be in conflict whether the  principal, the owner of the 
machine, is criminally liable when the violation is by his employee oper- 
ating the machine by his authority when the owner either has 110 k n o ~ l -  
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edge of the illegal transportation of liquor or has forbidtlen i ts  use for 
that purpose. The weight of the authorities hold that the machine 

- - 

under such circumstances is forfeitable. 
The  Federal authorities are 11niform as laid down in 1'. S. 2 ' .  X i n r e y ,  

5 ,I. L. R.. 211. ant1 notes 213-216. as follows: "-111 automobile 11-hicli 
is  entrustcci to an  employee for tral~sacting business for his employer is 
subject to forfeiture if the employee uses it without the knowledge or 
consent of tlie owner to transport intoxicating liquor in violation of lam." 

Therc is also a r e ry  full citation of authorities as to tlie m a ~ t r r ' s  
responsibility civilly and criminally for the illegal conduct of the em- 
ployce, in the conduct of the business, in the r e ry  full notes to Com.  1 , .  

SacXs (Mass.), 43 L. R. ,I. (N. S.), 16  ef seq. 
I n  S. 7%. Kitfrllc, 110 N. C'., 560, it mas held that  a licensed liquor 

dealrr was criminally responsible for the unlaxful  sale of liquor by his 
agent to minors, although such sale mas against his instructions and 
without his knowledge. This  was on tlie ground that  b h g  a licensed 
dealer he was responsible for the manner in which thrh business was 
conducted. Otherwise, evasion of the law would be easy. 

I n  this case Creasman was a licensed o ~ e r a t o r  of machines. in which 
he employed ten drivers for his vehicles, and certainly to the extent of 
the property thus used should be held subject to the liasility incurred 
by such illegal use irrespective whether the owner was driving tlie ma- 
chine or the liquor mas tnrisported by another whom he placed in  charge 
of the machine. If this machine is cxcmpt from forfeiture, because i t  
was driren by an agent, the opportunity thus afforded will nullify the 
penalty. 

The penalty prescribed by the statute is one of the pro1 isions that  the 
law-making power fou i~d  ncccssary to enact i n  order to suppress the 
illicit transportation of spirituous liquors. This penalty 1s not intended 
to be laid upon the chauffeur, the drirer .  The  punishment prescribed 
for him is fine and iniprisonmrnt. The penalty of forfeiture was in- 
tended solely against the owner of the machine against mhom there is no 
fine or imprisonment. To hold that  the "defendant" referred to in that  
part  of the statute applies to the defendant in the criminal action and 
not to the defendant in the proceeding to attach and forfe t the property 
i s  to ignore the sole object of the  statute, which, as just said, is  not to  
punish the d r i ~ e r ,  against mhom there is already sufficient provision, but 
to reach the owner of the machine when he  is not the driver. 

I n  the construction of such statutes the cardinal principle is to con- 
sider the  evil intended to be remedied and the remedy p r ~ w r i b e d  wliich 
in  this case is by  forfeiture of the machine used in the illicit traffic and 
thereby to reach the owner and to make him responsible, not criminally, 
nor without limitation, but to the extent of the property which he has  
put i t  i n  the power of the driver of the machine to use for the illegal 



N. C.] S P R I N G  TERM,  1921. 645 

This  State lohg ago recognized that  one of the  greatest evils to be 
guarded against was the traffic i n  liquor which made so many widows 
and orphans, and is the fruitful  source and cause of crime and of pov- 
erty. The  enormous profits made by the violation of the law in this 
respect is a great temptation to violate the statute and evasions have been 
many and ingenious. One of the statutory remedies devised to prevent 
this has been to proride that  when a vehicle is used in the violation of 
the law it shall be forfeited. The  object is to make owners thereof care- 
fu l  into whose hands they entrust these rapidly nloving machines. The  
forfeiture of the machines d l  be more effectual than fines and i m ~ r i s o n -  
ment of the drivers. 

I n  Daniels T. Homer, 139 K. C., 219, this Court held that  an  act which 
authorized the forfeiture of nets used in violation of law was constitu- 
tional, citing Lawfon T. Sfeele, 152 U .  S., 133, to the same effect and 
numerous other cases. 

I n  Wllarton Criminal Law (11 ed.), p. 359, it is said:  "A principal 
is prima facie liable for the illegal acts of an  agent in the general course 
of his business, and this is eminently the case in  indictments for nuisance 
which could not be abated if the master was not liable for the servant's 
act in the general furtherance of the master's plan." 

I n  Gr.ant v. C. S .  (Op. filed 17 January,  1921), the Court says: 
"There may be, indeed, greater risk to the owner of property in  one form 
or purpose of its bailment than in another, but wrong cannot be imputed 
to him by reason of the form or purpose. I t  is the illegal use that is a 
material consideration. I t  is that which works the forfeiture, the guilt 
or innocence of its owner. being accidpntal. I f  we should regard simply 
the adaptability of a particular form of property to an  illegal purpose, 
we should have to ascribe facility to an  automobile as an  aid to the 
violation of the law. ' I t  is a thing that  can be used in the removal of 
goods and commodities,' and the law is explicit i n  its condemnation of 
such things." 

The provision that  "the right, title, and interest7' i n  such property 
shall be forfeited when used in the illegal transportation of spirituous 
liquors was intended to apply, and could apply, only to the owners 
thereof, irrespective whether the owner is driving the machine or not. 
Otherwise, i t  is  a useless provision, for a driver who is not an  owner 
cannot be reachGd by the forfeiture of the machine. The  forfeiture is  
intended to apply to those who have "right, title, and interest" in the 
machine, and who can control its use. I n  Skinner v. Thomas, supra, 
we held that  the statute did not apply to a mortgagee who did not know 
the use to which the machine was put. I t  cannot apply to a driver ~ v h o  
is  not the owner. If  i t  does not apply to the owner, whether driver or 
not, of the machine the law is entirely useless, and we cannot reasonably 
put such construction upon the statute which was intended as a serious 
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aid in enforcing the law and deterring from its viohlion. The lam 
would be without point and useless. 

I n  this and every other frer country, the basis of go~ernment is the 
popular will formulated into constitutions and statutes. So fixed and 
overwhelming has been public opinion as to the evils of the manufacture, 
sale, and transportation of spirituous liquors and all traific therein that 
in spite of the enormous power of the aggregated wealth inrestcd in  
breweries and distilleries of all kinds and the profits of the countless 
saloons engaged in the retail business, the Fcderal Constitution now 
prohibits the manufacture, sale, and all traffic in spirituous liquors of 
all kinds. I t  was enacted in this State in 1908, and upon a referendum 
was ratified at the ballot box by orer 40,000 majority. Many other 
states enacted similar legislation, until finally the Eighteenth Amend- 
ment to that effect was passed by :I two-thirds majority of both Houses 
of Congress, and with great promptness was ratified by the legislatures 
in 45 out of the 48 states. This statute, enacted for the more perfect 
execution of the public will, should receive, therefore, a zonstruction in 
accordance with the manifest intent and purpose of the statute, and 
should not be construed by any technicality, to defeat a purpose so clearly 
expressed and the public will so strongly defined. 

When this statute, after prescribing fine and impriscmment for the 
person engaged in the illicit transportation of spirituons liquor, adds 
the forfeiture of "the right, title, and interest" in  the vehicle by which 
the illicit transportation is affected, i t  cannot mean to apply to any one 
who has no right, title, or interest in the property. I n  Skinner V. 
Thomas, supra, a divided Court held that it did not apply to the mort- 
gagee. I t  cannot apply, therefore, to any one except the person who has 
the right, title, and interest in the property, to wit:  the mner ,  and the 
description of him as "the defendant" by reasonable interpretation can 
mean only the defendant in the proceeding to subject the property. It 
does not refer to, and cannot reasonably refor to, a defendant who has 
been convicted of the illicit transportation if he has no right or title in 
the offending machine. 

This is not the case of a stolen automobile, operated without the 
authority of the owner, who, of course, in such case, would not be respon- 
sible for it being run over any one, nor for transporting liquor contrary 
to law. 

There is a marked distinction as to the forfeiture of land on which a 
still is operated without the knowledge of the owner thereof (for land is 
not nsed as an instrumentality of illicit distilling), and tf e forfeiture of 
~ehicles, which are used solely for transportation and for the illegal use 
of which the owner is liable, because he has put the means of transporta- 
tion in the hands of the driver nho commits the crime, and is therefore 
responsible civilly, at  least, for his violation of law by forfeiture of the 
machine. 
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ABANDOKRIENT. See Criminal Law, 16, 17, 18, 19. 

ABDUCTION. 
Abductiot~ - Actiow -- Parcnt u n d  Chi ld-  Damuges- Loss of Service- 

Jfental Anguish.-An action will lie in behalf of the father against 
one who has induced his minor sixteen-year-old daughter to leave her 
home, against his will, in his ahsence and against the protest of his 
wife, who was then present, though with the consent of the daughter; 
and where the intent and result is marriage, he mag recover damages 
against the abductor upon sufficient evidence for the loss of his daugh- 
ter's services between the time of her abduction and that of her 
marriage, and for the mental anguish he has sustained, or for either 
one or both as  the case may be. Little e. Holmes, 413. 

ABORTION. See Criminal Law, 2. 

ABROGATION. See Contracts, 12. 

ABUTTISG OWNERS. See Counties, 1. 

ACCEPTASCE. See Carriers of Freight, 6 ;  Coml~romise, 1 ; Gifts. 10. 

ACCESSORIES. See Intoxicating Liquors, 6.  

ACCORD AND SATISFACTIOS. See Compromise, 1. 

ACCOUNT. See Actions, 7 : Evidence, 14 ; Issues, 2. 

ACTIOSS. See Judgments, 7 ; Municipal Corporations, 7 ; Criminal Law, 17 ; 
Taxation, 1 ;  Abduction, 1; Deeds and Conveyances, 27;  Insurance. 
Fire, 1. 

1. Actiotis-Ejectmen-Deeds a n d  Co?zve~/a?tces-Cancellation-Cloud oa 
Title-Equitu.-An action to set aside voidable deeds under which the 
defendants in possession claim tQe lands in controversy, and for the 

a 1011 possession of the land, is one in ejectment, the remedy of cancel1 t '  
being ancillary to the main relief sought to remove a cloud upon the 
title, and to recover the loczls in quo. Butler v. Bell, 85. 

2. Actions-Parties-Causes of Action-Statutes-Denmrrer-Pleadings.- 
Causes of action may not be united under the provisions of C. S., 507, 
except those for the foreclosure of mortgages, unless they affect all 
the parties thereto, nor can they be divided under C. S., 516, when 
there is a misjoinder both of parties and causes of action, and when 
there is a cause of action alleged against one defendant assigned by 
him to one of the plaintiffs, and a breach of a separate contract made 
by him with both of the plaintiffs, and also a breach of another 
contract made with one of the plaintiffs, a demurrer thereto for mis- 
joinder of parties and causes of action is good. Roberts u. Xfg. Co., 
204. 

3. Actiotts-Suits-Dinorce-Venue-Statutes.-The common-law rule that 
the wife should bring her action for divorce in the domicile of her 
husband was changed by Rev., 1539, under the title of "T'enue," pro- 



INDEX. 

viding that  the summons be returnable to the county wherein the  
applicant resides, and by amend~nent. chapter 229, Public Laws 1915, 
making the summons returnable to the county in which either the 
plaintiff or defendant resides. Wood v. Wood, 227. 

4. Samt-Demurrer.-A demurrer to an actidn for divorc3e brought by the  
wife in the county of her own residence, when the husband resides 
in a different county, on the ground that  the summons should have 
been made returnable to the county of his residence, 1s bad. I b i d .  

5.  Actions-Pleaditlgs-Equily-LWultiplicm of Suits-Ettd of Litigation. 
The intent and purpose of our code system of pleading is to enable 
parties to determine and settle their controversies i i  one action, the  
law favoring the ending of litigation and avoiding multiplicity of 
suits. Sewing Machine Go. v. Burger, 242. 

6. Actiolzs-Indebitatt~s Asaumpsit.-In the absence of a special contract, 
or unless in contravention of some principle of public policy, whenever 
one man has been enriched or his estate enhanced at  mother's expense 
under circumstances that in good conscience call for an accounting 
between them, the common-law action of indebitatu,i. assumpsit may 
ordinarily he maintained against the wrongdoer for the amount shown 
to be justly due. blorgnnto?~ w. dlillner, 364. 

7. Srrme-Account Stated-Contracts-Fmud-Xistake.-where men who 
have had bnsinesi dealings with each other have come to a fuIl 
accounting and settlement purporting to cover transactions between 
them, such adjustment has the forre and effect of a contract, and may 
not be ignored or impeached except by action in the nature of a bill 
in equity to surcharge or falsify the account for fraud or specified 
error. Ibid. 

8. Same-Taxation-Municipal Corporatiolzs.-J17here a city brings action 
against a taxpayer and its former manager presenting the question 

'as to whether the taxpayer has paid his taxes. or whether the manager 
had collected them and failed to account to the city, and there i s  
evidence tending to show that an accounting had been had between the 
duly accredited agent of thecity, acting in its behalf, and its manager, 
including the amount in suit, the ~rinciules  relating: to an account 
and settlement apply. I b i d .  

ACT O F  GOD. See Evidence, 13;  Negligence, 3. 

ADMISSIOXS. See Pleadings, 1 ;  Libel and Slander, 2, 4 ;  Evidence, 3, 8, 14 
Issues, 2 . .  

ADVERSE POSSESSIOX. See Deeds and Conveyances, 1 4 ;  Equity, 1 ; Appea 
and Error, 3'7; Limitation of Actions, 5, 7. 

AFFIDAVITS. See Deeds and Conveyances, 2 ;  Appeal and Error, 17. 

AGEXCT. See Carriers of Passengers, 6. 

AGREEMENT. See Rills and Kotes, 3 ; Appeal and Error, 23 ; Contracts, 12. 

AGRICULTURAL DEPARTMEXT. See Contracts, 15. 

ALLOWANCES. See Clerks of Court, 2. 
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AMBIGUITY. See Statutes, 1 ;  Wills, 17 

AMENDMENTS. See Constitutional Law, 2, 8, 15, 23, 27; Removal of Causes, 
6 ; Pleadings, 4 ; Intoxicating Liquors, 10. 

ANALYSIS. See Contracts, 15. 

ANSWERS. See Pleadings, 1 ; Verdict, 2. 

APPEAL. See Courts, 14, 16, 21. 

APPEAL BOND. See Courts, 21. 

APPEAL AND ERROR. See Railroads, 8 ;  Intoxicating Liquors, 3, 8, 12;  
Evidence, 11, 19 ; Issues, 1, 2 ; Judgments, 3 : Criminal Lam, 13 ; Indict- 
ment, 1 ; Homicide, 1, 3, 4, 5, 11 ; Trespass, 1 ; Trials. 1, 3 ; Pleadings. 1 ; 
Contracts, 19; Bills and Notes, 2 ;  Evidence, 1, 2, 13, 14;  Instructions, 
1, 3, 6 ;  Limitation of Actions, 1 ; Principal and Agent. 1 ;  Verdict. 1, 4. 

1. Appeal and Error-Harmless Error-Euidence-Contracts-Trials.- 
Mere error in the trial of a cause will not be considered as  reversible 
error unless made to appear to have been material and prejudicial to 
appellant's right; and where damages are  sought as  a counterclaim 
to plaintiff's action on contract, involving the plaintiff's failure to ship 
a specified amount of cotton yarns a t  a certain price, the damages 
claimed by defendant being those occasioned by a rising market, i t  is 
harmless error for the court to admit evidence of defendant that  i t  
had bought from another mill yarns a t  a certain higher price, when 
in corroboration of other testimony that  i t  was necessary to pay this 
price to supply the deficiency, caused by plaintiff's breach. Cotto?t 
Mills 2;. Hosiery Xills, 33. 

2. Same-Instructions.-Where the damages sought for the breach of 
plaintiff's contract, by counterclaim, are  the difference between the 
contract price and the market value of cotton yarns a t  the time of the 
alleged breach, and the court has properly charged the jury accord- 
ingly, and there is evidence that  the price of the yarns has continued 
to advance, it  if, harmless error to admit on the trial in corroboration, 
the price of the yarns a t  that time. I b i d .  

3. Appeal and Error-Harnzless Error-Evidence-Deceased Persons- 
Statutes-The admission of evidence concerning transactions or com- 
munications with deceased persons, forbidden by our statute, is, a t  
least, harmless error when both parties to the action have testified to 
them, without objection, and the objection upon which the exception is  
based, was subsequently taken. Smith v. Allen, 56. 

4. Appeal and Error  - Rehearing - Petition-Reasoning - Husband and 
Wife-Venereal Disease-Assault.-The reasons for denying a petition 
to rehear in the Supreme Court are  not usually set out. STACY, J., 
in denying this petition states his own opinion as  to why the petition 
should be denied owing to the wide difference of opinion of the bench 
and bar as  to whether the wife's action may be maintained against 
her husband for willfully and deliberately infecting her with a loath- 
some disease. Crowell u. Crowell, 66. 

5, Appeal and Error-Assignments of Error.--An assignment of error 
should comply with the rule of court in  setting out therein the evi- 
dence to which objection is made. Boone v. Sykes, 143. 
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6. Appeal attd Error-Instructio?t-fiidet~ce-Hnmzless Error.-A state- 

ment of a mrty 's  contention by the trial judge with instruction that  
i t  was not supljorted by the evidence, cannot be c o ~  strued on appeal 
to prejudice the other party, upon the  idea that  i t  tended to create 
an impression unfavoratde to  him. Cotton v. Fishcries Co., 151. 

7. Appeal and Error  - Judgmwts - dttaehnwzt - Salcs -Purchasers- 
Xotiolzs-Void Judgments.-Where a judgment of a justice of the 
peace has been set aside after the sale of the defendant's property in 
attachment, the plaintiff may not complain that in setting aside the 
sale the judgment undertook to protect the righls of purchasers 
thereat. Herttdon v. Autru, 271. 

8. Appenl atrd Error-Issues-d.ssig~?i??et~t of Error.-IT here the refusal 
of the trial judge to submit issues tendered is excepted to, there 
issues should be set out in the assignment of erroi for them to be 
considered on appeal. Dalrpnple v. Cole, 253. 

9. Appeal npzd Error-Stare Deciscs-Lnto of thc Case.--The decision of 
the Supreme Court is the lam in thc~ particular case decided unless 
changed in the course and practice of the courts. Public-Seruice Co. 
v. Power Co.. 357. 

10. Appeal and Error-Record-St2tt1ettte?tt of Case-Sigtttrture of Judge- 
Agrccd Stntenzettt.-In order that  a case on appeal may be considered, 
the record should contain a proper statement of the cmaue sought to be 
determined in the Supreme Court, which is fatally defective unless 
there is an agreed case ~ r o p e r l y  set out in the record, or where the 
judge has not signed what purports to be the case h ?  has settled for 
the parties. Ingrnin v. Power Co., 339. 

11. Appeal and Error-Record-Statemcltt of Case-Contentio?~ of Coun- 
sel.-Matters in dispute between the appellant and the appellee a s  to 
admissions or agreements will not be considered by the Supreme 
Court on appeal, it being requiretl that the ca\e on al~peal,  properly 
presented, shall determine all such matters, and nct a verbal con- 
troversy between counsel. Ibid. 

12. Same-Casc Rcn~atrdcd.-Held, the record not being altogether clear 
as  to certain facts occurring on the trial in this case, it  is remanded 
to the Superior Court for the appellant to request the judge, who 
presided a t  the trial, to fix a time and ~jlnce for the hearing, so that 
he may find the material facts di.;ljuted a t  the l~earine. if such may 
be desirable or possible. Ibid. 

13. Sante-Pritttittg-Supplcntoztal Order.-Where a cast, on appeal is 
remanded to the Superior Court judge to make the case more definite 
or more full as to matters disputed in the Supreme Court, this Court 
may not require the entire record to be printed aga i l~  if founcl to be 
correct, for in such event a supplemental order may suffice. Ibid. 

14. Appecll nttd Error-Stcprcn~e Court-Equtty-Bill of Peace-Pending 
Suits-Inlunction-Statutes.-A judgment of the Superior Court may 
be modified on appeal where the plaintiff's right to remove adverse 
claims as  a cloud ul)on his title to landh has been established, so as  
to enjoin, upon clefendant's appeal, nctions pending in the Superior 
Court involving the sanw equity 1111tl the same subject-matter, where 



INDEX. 

APPEAL AND ERROR-Continued. 
the parties thereto have been made parties to the case a t  bar. the 
proceedings being in the nature of a bill of peace. C. S., 1412. 
Milling Co. fl. Mi11s Co., 362. 

15. Appeal and Error  - Harmless Error  - Negligence-Verdict-PrincipaZ 
and Agent-Parent and Child.-Where there is evidence sufficient to 
hold the father answerable in damages caused by the negligence of 
his minor son in driving his automobile, in an action against them 
both, the error of the court in sustaining a motion of nonsuit as  to 
the father will not be held for reversible error when the jury has 
answered the issue of the negligence of the son adversely to the 
plaintiff. Burris v. Litaker, 376. 

16. Appeal and Error-Objections and Exception-Znstructio,ls.-In order 
to have the Supreme Court consider an exception based upon the 
failure of the trial judge to direct a rerdict upon an issue should 
they believe the evidence, it  is necessary that a prayer for instruc- 
tion to that effect had been aptly tendered and refused. Ibid. 

17. Appeal and Error-Ser~ice of Case-dfidavit-Countcr Afidnvit- 
Certiorari.-An affidavit of counsel that  time had been agreed upon 
for preparing and serving his case on appeal will be considered in 
the Supreme Court on appellee's motion to dismiss, where uncontra- 
dicted by counter affidavit, and the motion will be disallowed, and a 
cwtiorari will issue, where appellant shows merits. Justice v. Lum- 
ber Co., 390. 

18. Same-Settlement of Case.-Where the trial judge has not sufficiently 
passed upon the appellant's exceptions to the report of a referee, and 
has unwccessfullg endeavored to draw a judgment satisfactory to 
the parties, which was to be first submitted to them before filing, 
and has inadvertently failed to notify the appellant of its filing, who 
mas not satisfied therewith and desired to appeal, his esceptions pre- 
senting serious legal questions for final adjudication, the Court will 
remand the case to afford the appellant opportunity to be heard upon 
his exceptions by the trial judge, and to have him settle the case 
on appeal, in the course and practice of the court, upon the refusal 
in the Supreme Court of the appellee's motion to dismiss. Ibid. 

19. Appeal and E?.ror-Refcre)tcc'-S~lpcrior Court-Afirmance of Report- 
Evidence.-The Supreme Court will not, on appeal. pass upon the 
affirmance by the trial judge of facts found by the referee. upon sup- 
porting evidence. Ibid. 

20. Appeal and Error-Docketi~~g of Case-Superior Courts-Ordcr Ez-  
tending Time for Docketing.-While the trial judge may not extend 
the time of appellant to file his case on appeal, except by consent, 
this consent is presumed when the order for an extension is  filed or 
is  of record. Ibid. 

21. Appeal and Error-Instructions-Conflicting Constructions-Reversible 
Error.-Where parts of the instructions given by the court are  mate- 
rially in conflict, the jury is left in doubt as  to the law applicable 
to the case, and it  constitutes reversible error. Comrs. 2;. Jennings, 
393. 

22. Appeal and Error-Objections and Exceptions-Negligence-Eflidence 
Admitted Without Objection-Questions for Jury-Trials.-The prin- 
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ciple upon which an exception to the admission of evidence is unten- 
able when such has theretofore been admitted mitholt objection, has 
no application when the testimony excepted to is incompetent as  an 
invasion of the province of the jury to ascertain a fact a t  issue as  
to the defendant's actionable negligence. and that  formerly admitted 
relates to notice of defendant of the conditions esisting a t  the time. 
Marshall e. Telephone Co.. 410. 

23. Appcal and Error - Trial? -Damages - Instructions -Agreement of 
Counsel-Attornell and Client.-Where the plaintiff in his action seeks 
to recover damages of the defendant for injury to his land in ponding 
water upon it  by the erection of a concrete and of a flash dam, and 
it  appears to the Supreme Court, upon a return to a writ of certiorari 
ordered on a former hearing, that  the plaintiff abandoned on the trial 
any claim for damages from the erection of the concrete dam, no 
error will be found in a n  instruction to the jury to that effect. Iwgranl 
v. Power Go., 411. 

24. Appeal and Error-New Trial-Issues.-In this caqe the Supreme Court 
refused, in its discretion, to confine the new trial to the only issue in 
which error was found. Huffman v. I?zgold, 426. 

25. Appeal and Error-Briefs-Objectio~zs and E.cceptions.--Exceptions not 
considered in appellant's brief are  taken as  abandmed on appeal. 
Shears v. Power Co., 447. 

26. Appeal and Error-Instructions-Contentions-Objectio~zs and Excep- 
tions.-When i t  appears from the record of the case on appeal that  . 
the appellant excepted to the statement by the trial judge of his coli- 
tention only, after verdict, i t  comef too late and ~vi l l  not be con- 
sidered. Ibid. 

27. Appeal and Errol.Judgrno?zfs-Modification and Dismissal.-Where a 
judgment has been properly entered against a party, except that  it  
allows a greater amount for damages than found by the verdict, i t  
may be modified in this respect on appeal and affirined. Clendmin 
v. Clmdenzn, 466. 

28. Appeal and Erl-or-Evidezcc-Verdict.-Verdicts rendered solely upon 
conflicting evidence a s  to the facts will not be disturbed on appeal. 
SpruilZ v. Bonner, 480. 

29. Appeal and Error-Parties-Case Remanded.-A case on appeal will 
be remanded to make additional parties. when they appear from thc 
agreed case to be necessary for a proper determination of the con- 
troversy. Brimon r .  McCotter, 482. 

30. Appeal and Error-Objections and Erceptions-Bi-iefs.--Appellant's es- 
ceptions of record, not brought forward in his brief, are  deemed 
abandoned in the Supreme Court. Rule 34. Hill 1;. Anlu~t, 483. 

31. Appeal and Error-Objections and Exceptrm.s-Evidc?~ce.-Exception 
to evidence should be specific when a part thereof is unobjectionable. 
and a general exception thereto cannot be sustai led on appeal. 
Hol~ncs c. R. R., 497. 

32. Appeal and Error-Verdicts-NonszLit-Pereniptory Inrtructions-Evi- 
dence.-Verdicts of juries are  accepted a s  right on apI eal unless some 
legal error has been committed by the trial judge wfficient to set 
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them aside, and unless there is  such, the action of the trial judge 
in refusing a motion to nonsuit, or its equivalent, a peremptory in- 
struction upon the evidence, will not be disturbed on appeal. Ibid. 

33. Appeal and Error-Issues of Fact-Judgme&-Technical Error.-Held, 
only issues of fact were involved on this appeal, and the judgment 
a s  to amount of plaintiff's damages was not the basis of his appeal, 
being apparently according to his own agreement, and no error is 
found. Ware v. Power Go., 600. 

34. Appeal and Error-Objectiolzs and Exceptions-Contentions.-Objection 
to statement of the contention of a party by the trial judge to the 
jury must be taken a t  the time, or some request for other or more 
specific instructions, for an exception to be considered on appeal. 
S. v. Reed. 507. 

35. Appeal and Error-Instructions-Expressions of Opinion-Recollection 
of Evidence.-The statement of the trial judge to the jury, in his 
instructions, of his recollection of the evidence cannot alone be held a s  
the expression of his opinion thereon prohibited by statute. Ibid. 

36. Appeal and Error-Reference-Findilzgs-Evidence.-The findings of 
fact by the referee, approved by the trial judge, or different or addi- 
tional findings by the judge, are  not reviewable on appeal, when 
there is sufficient evidence to support them. Steed v.  Lumber Go., 508. 

37. Appeal and Error - Itzstructions - Verdict-Directing Evidence-Ad- 
verse Possession-Title.-Where the title to the lands is in  dispute in  
an action wherein claim and delivery for logs cut therefrom has been 
brought, and the defendant claims under an older paper title, and 
the plaintiff that  he has been in adverse possession under a parol 
exchange of lands by the original owners for upward of thirty-three 
years, under metes and boundaries recognized by the defendant, and 
under a claim of right, and there is  evidence to support this claim: 
Held, reversible error for the trial judge to direct a verdict in defend- 
ant's favor. Aioodl~ v. Wike, 509. 

38. Same-Estoppel.-Where there is evidence tending to show that plain- 
tiff had acquired title to lands by adverse possession that had been 
swapped by parol agreement between the original owners, the plea 
of estoppel is not required for him to avail himself of evidence 
thereof. Ibid. 

39. Appeal and Error-Ilzstructio~za-E~roneous in  Part.-An ambiguous 
or incorrect portion of the charge to the jury will not be held for 
reversible error on appeal, when the charge, construed as  a whole, 
and in its connected parts, correctly states the lam controlling the 
case. S. v. robin so)^, 516. 

40. Appeal and Error-Objections and Exceptions-Bnanszoered Questions. 
Exceptions to the rejection from the evidence of unanswered ques- 
tions will not be considered on appeal when the answers thereto are  
not made to appear. S. v. Galdwell. 520. 

41, Appeal and Error-Objections and Exceptions-I?zstructions-Conten- 
tions.-An objection of a party to an action that  the trial judge did 
not state his contentions with sufficient fullness to the jury, while 
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tlie contentions of tlle other party were fully given, should be made 
in time to afford the judge an  olrportunity to suplrly ally omission, 
or i t  will not Ire considered on appeal. 8. I.. Hull, ,527. 

42. .lppectl and Error-Crin~intzl Lntc'7Jud!~~ne~tts-S~t~t(~~~~c-Cou,-t's Dis- 
cvction-Where ti statute leares a punisltment for its riolatiori within 
the iound (liceretion of the trinl court, the sentence i in~osed tlierein 
will not Iw reviewed by the Supreme Court on alrpe,il where its eaer- 
(,ice ha< not Ireen gros4y :111il palpal~ly abused. S. 2.. Jonts.  543. 

43. AppcctI nnd Btmv-Crin~i~tal 1,(~1r--PZcas4udq~ncnt F a c t s  ddn~i t t ed .  
\There n tlcfendant in a criminal action plei~di  guilty in the Sullerior 
('ourt. on his appeal from the judgment he cannot question tlie facts 
charg~i l  or the regn1:irit~ or correctneic of the proceedilig\, arid 
there i. 11othinc for review rsrept \vhctllcr the judgment iu legal 
~11011 the fact< adinittetl. Ibrd. 

45. 4ppc (11 ccntl ?:I ro~.-I t~\ ' tructzo~rs-Cotl tc?~t~ot~ s-Crznt~t~ctl Lazc -Excep- 
tion to the st:~tement made Iry the judge of the contentioi~ of a party 
is not ortlinarily reviewable on appe:%l, especially if 1ppel1:int has not 
excelrteil to the e\idence uyon n-hicli i t  was tx~sed. I B i d .  

46. dppctrl tend EI rev-Objcctio~~s and Exccpf io1 t~-Co?1fc~1t io t z9  of Parties. 
F,\cey~tioi~i to the stntemrnt b~ the judge to the jury of al)pellant's 
rontent~oni  tnhe~i  after the rentlition of tlie judgment ailrerselj to 
hiin and ill his statemeilt of the cnie on :ippral d o ~ s  not afford the 
trial judgr ail olq)ortunit;\ to corrrct the error, if any. he has made 
therein, and thej nil1 not lw conciderrd in the Supreme Court on 
appeal S .  c. IITcsftno? clantl, 590 

47 lppcal n ~ t d  1:) 1 01 - Objctfroirs trnd Rsrtptio?ts - Instructions-Homl- 
c ~ d c  -Where the trial judge ha? properly exclude 1 from the con- 
sideratio11 b j  the jur j  te*timonj relating to the yvife's failure to 
alq)e:tr and testify in 1)ehalf of her husband on his rial for a homi- 
cide, ('. S . 1634. tlie l~risoner 11121s not cuccesifully complain of error 
on al~pcal  in the failure of the ti ial judge to again initruct tlie jury 
thereon, I\ hen there liab I)een 110 exception taken to the charge of the 
court or tlie refusal of ally pmyer for instruction on the suhject 
N. 2 . .  Hawis, 600 

48. Appcrcl and Errol-Rccord-l7~~)~ete,csf lrl l  JIatter-Cc1sfs.-Under the 
facts of this appeal from a conviction of murder in the first degree, 
tlle Supreme Court refused the motion of the lrriioiier's attorney to 
tax the State with the cost of printing alleged unnecessary matter. 
Ib id .  

49. Appcnl a ~ t d  Error-Bcttloncnt of Case-Presunzptio~ts-Coul ts-Dis- 
wetion.-The trial judge, in settling the case on appeal, is conclu- 
sively presunled to have acted in the conscientious lischarge of his 
duty, and tlle appellant may not succewfully insist, in the Supreme 
C'ourt, thzt upon the trial the counwl for appellw abused their 
privilege in their argument to the jury to his lrrejutlice. when there 
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is no such exception or assignment of error in the record sent u p ;  
and the Supreme Court has no power to compel the trial judge to 
amend the case settled by him. Ibid. 

50. -4ppeal and Error-Settlenze~zt of Case-Stenographer's Notes-Courts. 
While the notes taken a t  the trial by the official stenographer a re  
considered as  of great weight in aiding the trial judge in settling 
the case on appeal, they do not control or displace his authority 
therein, and his statement thereof will control. Ibid. 

51. Appeal a ~ l d  Error-Objectio?zs and Exceptions-Assignt~zents of Error. 
Exceptions will not be considered in the Supreme Court on appeal 
that a re  not set out in the record as  having been taken a t  the time, 
unless to the charge, and a re  duly assigned as error. Ibid. 

APPORTIOSJIENT. See Statutes, 21. 

BPPORTIONMENT. See Statutes, 6. 

ARBITRATION AND AWARD. 
Arbitration and Award-Limit as to The-Courts-Extension of Time.- 

Where, pending the action, the parties thereto, ex curia, enter into an 
agreement t o  arbitrate so as  to conclude them all, and therein speciti- 
cally state the time limit in which it  was to be consummated, and 
that it  mas for the purpose of having a judgment signed by the judge 
a t  a certain term of the court upon the award entered, the court is 
without authority a t  the term stated, upon his finding that one of the 
selected arbitrators refused to serve, to order that the case be referred 
again to the same arbitrators to act under the agreement, fixing the 
term for final disposition, and refusing a motion of a party to place 
the case again on the trial docket. Long v. Cromer, 354. 

ARGUhIENT. See Courts, 17, 18. 

ARMS. See Constitutional Law, 34. 

ARREST. See Constitutional Law, 34. 

ARREST O F  JUDGMEXT. See Indictment, 1. 

ASSAULT. See Criminal Law, 10, 14, 15. 

ATTACHMENT. See Courts, 1 ;  Appeal and Error, 7 ;  Process, 1. 

ATTORXEY AND CLIENT. See Clerks of Court, 2 ;  Appeal and Error, 23. 

AUTOMOBILES. See Railroads, 3, 6, 7 ; Sales in  Bulk, 4 ;  Principal and 
Agent, 4 ;  Negligence, 2 ;  Taxation, 1 ;  Employer and Employee, 1 ;  
Criminal Law, 3. 7 ; Intoxicating Liquors, 18 ; Criminal Negligence. 

1, Autonzobiles-Passengers-Neglignzce-Railroads-Crosuings.-Where a 
passenger has been injured while attempting to cross a railroad track 
in a collision with defendant's train, the negligence of the driver may 
not be imputed to her without showing that  she had control over 
him, or was in some way responsible for his negligent act. Parker 
v. R. R., 96. 



4. d~ctot~1o7)ilt's - I'rrsw~rgc~~x - Irrrp?tt('tl Sc!gTi!jclrcc - E~. idmcc- I~~s f ruc -  
tio1r.s.- -The 1)rinciple :~lq) ly i~ig  that  wllc~n two or more 11eol)Ie riding 
ill :III :intomoI~ile. OII n joint e~iterprise.  either for pleasure or on 
1)usinrss. the  one not driving is rrsl)onail)le for the contributory ~iegl i -  
gelice. tlie proximate cause of the injury for  which tltlmages a r e  
souqht in tlir action, must h a r e  supporting er idei~ce  in order to 
cao~~rec2tly give :I requested i l istructio~i thereon. P u s e , ~  1.. I t .  R.. 137. 

5. Sa~)!c~-('o~t f 1.1 butorrl S c ~ g l i y c ' ~ i c c ~ - S c r ~ l r g e ) ~ c c . - ~ ~ l ~ e r e  the contributory 
ne~lige11c.e of one driving an  i~u ton~ob i l e  is  sought to he attributable 
to another oc4cnpant ill tlie car.  who received an  injury al)l)ro\i~nately 
c a u ~ e d  by suc11 negligence, the  mere fdct that  the.: were  taking a 
p l eawre  ride a t  the time does not alone create a joint enterprise. 
ant1 the ~legligelice of the driver of the  r a r  will nc~t  he imputed to 
the  injured occupant 111i1eq- w c h  occu1)ant was  tlle owner of the  
car ,  or had some Bind of control over the driver ; the relati011 of host 
ant1 gue\t alone being i~i\utficie~it  Ibld. 

6. Sarr!c,-Zitcozrlcdgc of Pcr.stscw yo..-A prayer for instruction which places 
upon a guest in an  automobile tlie duty to remonstra t t~  with the driver 
thereof in order not to have the  latter 's  contrihutorv nerligence im- 
puted to him in his action to recorer clamages c8auwd by a collisiori 
with n train,  i s  erroneous where there i s  lack of eride11c.e that  the 
1)lnintiff wap aware  of or should have known of tlle circ~imstances 
tending to show the negligence of the d ~ i v e r  of the a ~ t o m o b i l r .  Ihtd. 

7. A ? L ~ o ~ ) I o ~ ) I ~ c s  - Btt~t?itcs - C r h i t t a l  Seyligcnce - Eviaencc-Tonsuit- 
Qucst1o~s  fo r  Jury.-Eridelice tending to show that  the deceased was  
in a place of safety. many feet beyond the  well-defined line of a 
public highmay, and that  without ally apparent reasil l  the  defendant 
r an  hi\  automobile therefrom a col1sideral)le distanc~e. with a cle:ir 
and nnolWructed view, and without t u r l r i n ~  a i ide  to nroid the  irnpact 
ran  over nnd killed the  deceased, i s  sutficient to take the case to the  
jury upon the qurqtion of the  clefer~dant's cullmble riegligence, ant1 
s n s t a i ~ ~  a verdicbt of guilt) of manslaughter under t ie l)rovisio~is of 
C .  S.. 2618. 8. a. Rounfree, 535. 

'&ATE A N 3  KO" TOTE. See Crimiml  Law. 22. 
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BENEFICIARIES. See Trusts. 2 : Wills, 11. 

BEQUESTS. See Wills, 4. 

BETTERMENTS. 
1. Betterments-Evidence-ERtates.-IYhen the unsuccessful defendant in 

an action of ejectment may recover as  betterments for improving 
farm lands in which he had a life estate only, it is comgetent for 
him to show that the land hail heen depleted and remained idle for 
a period of time, and by his expenditures in a systematic plan of 
unusual fertilizing, clearing the lands of trees, ditching, huilding of 
fences, etc.. with a bonn fidc and reasonable belief that he owned the 
fee, he had brought the land to a hie11 state of cultivatioll: and it 
is for the jury to determine whether the land had been suhstantiallr 
and l~ermanently improved thereby, and if so, the added value. C. S., 
701. Pritchard v. TTilliams, 46. 

2. Snn~e-Questions for Ju~~~~-Trictls.-~Yllere it has been judicially de- 
termined. in an ~ e t i o n  of ejectment, that the defendant is entitled 
to recover for betterments l~laced thereon, while hot~n fide bel ie~ing 
that he was the owner of the fee, when he was, in fact, tl tenant for 
life, the wishes of the remainderman as  to the kind or nature of the 
improvements, or whether they will he useful to him, is immaterial, 
the question for the jury to determine upon the evidence beinp the 
value of such improvements as  were permanent and subqtantially 
increased the value of the land, not exceeding the cost. Zbid. 

3. Bettcrmoztu-~::st(~fes-T(~izniits for Life-Deeds and Co)ive~/n?ices.- 
One holding under a tenant for life, making substantial and perma- 
nent improvements on the landq, under fact5 and circumstances afford- 
ing him a well grounded and reasonable belief that he had by hi., 
deed acquired the fee, is entitled to recover for the be t te rme~~ts  lie 
has thus made. Ifarriett c. Harrictt. 73. 

4. Sante-Rents and PI-ofitq-Offsets-Stntzctes.-TT'hen one holding under 
the tenant for life by deed apl~arently conve;\ing the lands in fee 
after her death, is entitled to betterments, and he or the life tenant 
hare  received the rents and ~ r o f i t s  until that time, the remainder- 
men, after the death of the tenant for life, are not entitled to and 
may not recover such rents and profits, or hare then1 credited on 
the value of the betterments, the ordinary rule to the contrary being 
inapplicable. C. S.. 700. Ibid. 

BILLS AR'D SOTES. See Contracts, 14. 
1. Bills and Sotes-Vendor and Purchaser-Sale C L H ~  Return-Conditions. 

Where the note given for the sale of a horse stipulates that it  must 
work all right or the maker of the note could return it  in seven clays 
from its date, i t  is called a "contract for sale and return," passing 
title to the maker subject to the right under the conditions stipulated 
for, to return within the time fixed, and demand cancellation of the 
note; and upon his failure to do this the sale becomes absolute. 
Fountain v. Jones, 27. 

2. Sarne-Instructio~ts-Bu?~(1e?z of Proof-Appeal and Error.-Upon the 
admission of the execution of the note sued 011, "for the sale and 
return" of a horse within a specified time, upon certain conditions, 
the burden of proof is on the defendant to show such facts, in com- 



INDEX. 

BILLS AND NOTES-Continued. 
pliance with the contract to return the horse in the time specified, 
a s  will avoid his obligation upon the note, and a n  iilstruction placing 
it  upon the plaintiff is  reversible error. Ibid. 

3. Same-TVaicer-_4greente?~ts.-JVhere there is evidencs that  the defend- 
ant  offered to return a horse he had purchased from the plaintiff 
within the time stipulated in the note given for the purchase price, 
and thus avoid obligation thereon, but was twice persuaded by the 
plaintiff to give the h o n e  other trials, the fact of such agreements 
would be a waiver of the return of  the horse within the period 
specified in the note, and the second waiver prevents the plaintiff's 
objecting that the second offer to return the horse was not in a 
reasonable time, but thereafter the defendant could not use and keep 
the horse for six months without further tender of its return, if he 
had had reasonable opportunity to have done so. Ibid. 

BILLS OF LADING. See Carriers of Freight, 4. 

BILLS OF PEACE. See Appeal and Error, 14 

BLOODHOTJR'DS. See Evidence, 17. 

BOARD OF EDUCATIOS. See Trusts, 4. 

BOARD OF TRADE. See Warehousemen, 4. 

BONDS. See Constitutional Law, 9. 12, 13, 14, 19, 28;  Municipal Corpora- 
tions, 6. 

BREACH. See Tendor and Purchaser, 2 ;  Deeds and Convepances, 27. 

BRIDGES. See Constitutional Law, 19, 21; Statutes, 6. 

BRIEFS. See dppeal and Error, 25, 30, 44. 

BURDES OF PROOF. See Bills and Kotes, 2 ;  Evidence, 3, 4 ;  Negligence, 
1 ;  Intosicating Liquors, 3: 11 ; Criminal Law, 19. 

CANALS. See Drainage Districts, 2. 

CANCELLATION. See Actions, 1 ;  Deeds and Conveyances. 10. 

CARRIERS. See Railroads, 10; Principal and Agent, 6, 8. 

CARRIERS OF GOODS. See Carriers of Freight. 

CARRIERS OF PASSENGERS. See Street Railways, 1. 

CARRIERS OF FREIGHT. 
1. Carriers of Freight - Railroads - Commerce - Contracts-Receipts- 

Stipulations-Written Demand-Federal Statute.-The usual stipula- 
tions in the bill of lading or contract of carriage, requiring written 
notice to the common carrier for damages a s  a condition precedent, 
and upheld as  conditions on the right of recovery, and not exemptions 
from liability for its negligent acts or torts, are  changed as  they 
affect interstate commerce by the Cummins' Amendment to the Inter- 
state Commerce Act. Koore *. Express Co., 300. 
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2. Same-Cummifls' Amendment-Reasonable Time.-Under the Cummins' 

Amendment to the Interstate Commerce Act, a written demand upon 
the common carrier for damage caused by its failure to deliver an 
interstate shipment is  to be made within a reasonable time from the 
date of shipment, which depends upon the facts and circumstances 
of each particular case. Zbid. 

3. Same-War-Evidence.-In order to show that a written demand for 
damages had been made within a reasonable time on a common 
carrier failing to make delivery of an interstate shipment, i t  is com- 
petent for the plaintiff in the action to show that  all shipments were 
then delayed owing to a state of war and the Government's control 
and pressing need of the carrier's service, and also an epidemic which 
then affected transportation. Zbid. 

4. Carriers of Freight-Negligence-Siisrouting-Damages-Yotice-Bills 
of Lading-Railroads,-Upon the principle relating to the carrier's 
negligence announced in the former appeal in this case (179 iY. C., 
540), evidence of the rental value of the printer's outfit and other 
parts connected with i t  was competent upon the measure of the con- 
signor's damages under the notice given to the initial carrier of its 
intended use, though not set out in the bill of lading or written con- 
tract of carriage, and which resulted from the wrongful misrouting 
and reshipment by the carrier. Harrell u. R. R., 315. 

5. Same-Refusal of Possession-Reshipment.-Where a reshipment of 
goods is  made necessary by the carrier's error in routing it, the 
carrier may not wrongfully impose a condition to i ts  delivery upon 
the shipper, and avoid the payment of further damages caused by 
its making the reshipment itself. Zbid. 

6. Carriers of Freight-Acceptance-Damage.9.-No liability attaches to 
the common carrier for damages to or loss or destruction of goods 
until its acceptance thereof is  legally established. The distinction is 
observed when a penalty is sought for failure to make shipment. 
Brown v. Payne, 381. 

7. Same-Evidence-Znstructions-Verdict Directing-Custom.-Where the 
custom a t  the carrier's station is relied on to prove its acceptance . of a carload of lumber placed on its right of way for shipment, testi- 
mony of the plaintiff's agent that in accordance therewith the local 
agent of the carrier told him he would get a car for it  a s  soon as  he 
could, and the lumber was placed where the carrier's agent told him, 
who then accepted it ,  saying he would get a t  i t  a s  soon as  he could, 
and this was before the occurrence of a fire destroying the property, 
causing the damages in sui t :  Held, the acceptance of the order for 
a car and the acceptance of the goods are  two different things, and 
a n  instruction to the jury if they believed the evidence to answer the 
issue in  the affirmative is  reversible error, the determination thereof 
being for the jury, under a proper instruction. Zbid. 

8. Carriers of Freight-Express Companies-Injury to StoclcNegligence 
-Presumptiom-Evidence-Questions for  Jury-Trials.--Under a con- 
tract of shipment with the carrier, an express company, the con- 
signor was furnished with free transportation under a n  agreement 
that  he would go in the same car with and care for his stock to a 
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certain place en route. which he did, hut there took a different train 
to destination : Hcld, the 1)resumption of ~legligente on the part of 
the express company arising from delivery of .;oine of the .;tack 
iujured while being transported is not rehutted hy the fact of free 
transportation of the consiguor under the term< of he contract: and 
evidence that  hefore rei~chinq the intermediate poi l~t  :In animal was 
injured in his foot by n nail in the car. and thereafter another died 
from an injury to its hack, is suiRcient to take the caqe to the j u r ~ .  
Bnrdcn c. Erpress Co.. -18.1. 

CARRIERS O F  PASSEKGERS. 
1. Curriers of Ptr8se)rqcrs - Railrontls-Prc ssr'~rgo's-EI'I dorrc-Qr~esfions 

fo r  Jury-Trtnls-Evidrnce that the ])laintiff went to the defe~idant 
railroad com1)anj '~ 1,assenger dcpot for the purgoce of becoming :I 

lmssenger on the clefendal~t'.; neat train. about an 11ol r before uclledule 
timr, then open for the rrcr~ption of pilisengers. ant1 waited for the 
o1)cning of the ticket office. which was c.ustom:~rilj done a quarter of 
all hour before trxin time, i.; \ufficient for the, jury to ti1111 that 
during this t h e  the relation of carrier and 1)assenger existed I~etween 
the parties. C7urX' 1'. Bland, 111. 

2. Same-I?caso)zabIe Time.-Where a person lroes to the p:icsenger depot 
of a ri~ilroarl comparl), open for hi.; reception, foi  the purl~o\e of 
taking a train, before the customary time for th11 ticket office to 
open, the custom as  to the time of clefrndant to open its ticket office 
is not controlling on the question whether the person haq e~ltered 
the station "within a reasonable time hefore the departure of his 
train." hut it may he consideretl with the other evidcnce tending to 
shorn he had cloue so. ]Bid. 

3. Ctrrrrcrs of I ' ( ~ s ~ t ~ ~ y ~ r . v - R a i l ~ ~ o ( ~ d . ~ - D ~ ~ f ~ /  to PcL~s( ' ) I~~) .s-~)  o t ~ ~ t r o ~ t . -  
A railroad couq~:~n). is held to a high degree of care in protecting its 
paswngers from violence and insult, and may be held liable for 
injuries inflicted in breach of this duty on the p l r t  of their em- 
~)lojres .  mt l  of others also ~vllich it could hare  preventetl in the 
reasonahlc and llroper perforniance of this d u t ~ .  I71ltl 

4. Sanre-Pri)mpnl nnd Bgrttt-Pii)liticc D O I ~ I ~ ( I Q C S . - \ V ~ I ~ ~ ~ ,  in hreirch of 
the duty of a railroad company to protect its passen>:ers, injuriw are 
inflicted on the pasienqcr by the compnny's employees willfullr nud 
of malice, or u n d n  circm.;tmces of inqult, rudenes.: ;lnd oppressiou. 
 unitive dan~nge.; may he awarded in the discretion of the j u r ~ .  I l ~ ( 7 .  

5. Sccrnc - Linb17lttj of Carrir~~-Age~rcu->~ctdotci-T,.lc 1s.-Where rail- 
road agents are  to I)e c h a n g ~ d  a t  a qtation, and the one leaving ha.; 
r e~ua i l~ed  to help or instruct the other in hi.; duties there, lie may 
1)rol~rrly he coniidered the agent of the railroad company for that  
time. whose failure to tlischarsc~ the cnrrier'.: du t r  to protect i t \  
pa~heugers \%ill ~ u l ? j e ( ~ t  the carrier to the payment of actual damwrei. 
and under proper circum~tnlices, of punitive damagei, to be awarded 
in the discretion of the jury. Ihttl. 

6. Carrier8 of I'oswrtgcrs - Rnilronds - Relation of Pnsscrzgcr-Dcpot 
Prft71isc.~-dssnttlf-Pri?~cipnl n ~ t d  Aqozt -In ord& to come within 
the dut? of a railro:~d compauj to protect one in the relation of a 
passenger. it is not a lwajs  required that the ~ e r i o l  .;houltl r ~ ~ u i ~ i n  
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continuously in t h e  carrier 's  coach or on the  carrier 's  immediate 
~ r e m i s e s ,  and evidence tha t  t he  local agent of t h e  railroad called a 
passenger off i t s  premises ostensibly for  another purpose, but i n  fac t  
for  tlie purpose of a n  assault ,  without t he  passenger's knowledge of 
this 1Jurl)ose. ant1 then assaulted and injured him, just beyond the  
tlepot premises, is  sufficient to  t ake  the  case to the  jury upon t h e  
question of t he  relationship of the  injured person to  t he  carr ier  a s  
a passenger. 17~id. 

7. Cnrrlers of Passe?tgers-dlighti~fg f rom Train-Proper Assistance- 
Sryli(~e~~r.c-Dan~age~~-I~~~vult-Pfo~itzce Damages.-Passengers alight- 
ing from a t ra in  a t  a station a r e  entitled to reasoilable and proper 
aqsistance, and when t h e  conductor has  heen made a w a r e  of a D ~ J S ~ -  

cal infirmit) of a w r y  old womaii. and t h a t  her  condition required a 
stell-boy o r  a n  ordinary 170s from the  lower ctep to t he  ground, which 
h e  could read113 and e a ~ i l y  have furnished. I)ut insultin:.lj refused 
to (lo so, t he  coml,any is  not on13 responsible in actual  damages for  
t he  in jury  l ~ r o x i m a t e l ~  caused. I u t  in punitive (lamages to he awarded 
ill t he  discretion of the  jury. Holtr~es r.  R. R.. 197. 

CASE. Ser Al)penl ant1 Error .  9, 10. 11, 12, 17. 18, 20, 20, 49. 50. 

CASE A(;REED. See Deeds and  ('onveyance.. 1 0 ;  Conptitutional Law. 33. 

CAUSA JIORTIS. See Gifts. 1 ,  5. 6. 

CERTIFICATES OF DEPOSIT.  See Wills, 1. 

CERTIOR4RI .  See Appeal a n d  Error .  17. 

CHhRITABI.1.: USES. See Trusts.  1. 3. 4. 

CHILDREN. See Estates,  3 :  Wills. 10, 15. 1 8 ;  Courts. 2.5. 

CITIES  ASD TOWsS. See Municipal Corporations : Evidence 3 ; Taxation.  
1 : Constitutional Lam-, 223. 

CLERKS O F  COURT. 
1. CIci7i.s of Corirt-Dcods rttlrl ~o~~r~c~/rritccs-Firrt-Sfnfritc's.-Tl~e s ta tu-  

tory l~ror is ion  for  the  fiat of the  clerk of t ? ~ e  Superior Court for  t he  
registration of a tleetl to Inlids is  directory ant1 i ~ o t  mnntlatory. and  
i t s  omission will not inrnlidate t he  instrument if i t  i s  s lmvn t h a t  i t  
11nd I)eeri registrretl a f t e r  l irol~er probate. SItctIer u. I,icii~lrcr Co.. 69. 

2. CIri.1,~ of ('ore t-Attoi~~eil  o ~ t l  ( 'lirut-Infn~ft Partws-Con~~ucl Fees- 
dllo~c~c?~cc~s-1') or(drcre.-The Sullerior ('ourt judge cannot f i s  t h e  
compensation of t he  a t t o r n e ~  fo r  an infant  par ty  to  tlie action a n d  
declare i t  n lien ullon t h e  land? in controrersy,  the  l~rocedure  therefor 
Ireiiir before t he  clerk, where  the infant  m a j  be represented by a 
guiirdian, and tlie amount fixed bubject to the  approval of t h e  proper 
trilruiial in p a s i n g  upon his  accouiitq. Roe c.  Jourttigaif, 180. 

CLOUD OX TITLE.  See Actions. 1. 

COLOR. See Deeds and Conreya~ices,  13. 1.5, 1 6 ;  Equity.  1 : Limita t io i~  of 
Actions, 3. 7. 
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COMMERCE. See Carriers of Freight,  1 ;  Railroads, 14. 

COMMISSIONS. See Statutes,  2. 

COMMON LAW. See Taxation, 2. 

COMMUXICATIONS. See Homicide, 4. 

COMPROMISE. See Jury ,  2.  
Conzpromise-Acceptance of Check, i ) ~  Full-Accord and  Satisfactio?l- 

Debtor and Creditor.-A creditor accepts and cashes a check 
whereon is  writ ten tha t  i t  i s  a settlement in full, beirg for a disputed 
account, m a j  not, without having first made a valid agreement to the  
contrary,  repudiate the  conditions upon which he  w a s  to have ac- 
cepted i t ;  and this principle applies when his own ascount for  goods 
sold and delivered is  not disputed. but a deduction i \  claimed by 
the  sender of the  check for  damages he claims in a 3ifferent matter.  
Supplu Go. 2;. Watt ,  432. 

CONDITIONS. See Bills and Sotes ,  1 ;  Deeds and Conveyances, 24;  Gifts, 
9 ; Wills, 16 ; I~lsurance,  Life, 5. 

CONDITIONS PRECEDENT. See Contracts, 14. 

CONFLICT O F  LAWS. See Intoxicating Liquors, 14. 

CONSIDERATION. See Contracts. 1, 21;  Deeds and Conveyances. 19. 28. 

COKSIGNOR AND CONSIGNEE. See Principal and Agent, 6, 8. 

CONSPIRACY. See Criminal Law, 13. 

CO~SOLIDATED STATUTES. See Statutes,  10. 

CONSOLIDATED STATUTES. 
SEC. 
408. Under the facts of the case, the  coverture of the  wife will uot avai l  

her  to repel t he  bar  of the  s ta tu te  of limitations. But ler  v. Bell, 85. 

476, 505, 5(M. These provisions do not apply to  county court  of Forsyth,  
where terms of court  occur monthly or  oftener. Gz~ano Co. v. Sup- 
plu Co., 210. 

507, 516. Causes of action under first section may not be united escept 
foreclosure of mortgage, unless a l l  parties a r e  affected, o r  severed 
under las t  section where there is  misjoinder of parties a n d  causes. 
Roberts v.  bffg. Co.. 204. 

519, 521, 602. Where Superior Court has  jurisdiction of a n  equity or  
amount involved, counterclaim may be set  up, though fall ing within 
the  original jurisdiction of justice's court. Sewiqzg Machine Co. 
v. Burgess, 241. 

543. An instruction tha t  plaintiff, in action for libel, must satisfy the  
jury of the amount of damages, held not error.  under the  facts of 
this case. P a u l  v. Auction Co., 1. 

564. Remarks made in pleasantry by the  judge. which lnust have been 
so understood by the  jury, a r e  not prejudicial error a s  a n  espres- 
sion of his opinion. 8. c. Jones,  546. 
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SEC. 
600. Judgment by default for want of an answer will not be set aside 

when regularly entered after notice. Guano Co. u. Supply Co. ,  210. 

700. Under the facts of this case, the remaindermen a re  not entitled to 
offset rents and profits against the value of betterments accruing 
to one holding under the life tenant, reasonably believing himself to 
hold title in fee. Harriett  1;. Harriett ,  75. 

701. Betterments may be claimed for permanently improving a depleted 
body of land and systematically bringing it  to a high state of culti- 
vation. Pritchard v. TVilliams, 46. 

991. The word "heirs" is not necessary to pass a fee in land under a 
will, when the intent of the testator is properly construed to pass 
the fee. Whitchard u. Whitchzirst, 79. 

The court, in i ts  equitable jurisdiction, may correct an instrument 
so a s  to pass a fee in land when the intent so appears, in the sub- 
mission of a case agreed. Ibid. 

A valid statute. I t s  violation prima facie evidence of fraud. Goods 
subject to levy when identified in hands of purchaser or value 
recovered, though such purchasers are  not dealers. Rubber Co. 
u. Morris. 184. 

Where plaintiff's equity has been established on appeal, all parties 
are  before the court, and the same equity invol~ed  on defendant's 
appeal, the Supreme Court may enjoin, a s  in the nature of a bill of 
peace, various actions pending. Mining Co. v. Nills Co., 361. 

Justice's court has original jurisdiction of actions on contract to 
recover money not in excess of $200. Sewing Xachine Co. 2;. 

Berger, 241. 

Superior and justices' courts have concurrent jurisdiction over value 
of personal property to $50, and the former is exclusive in excess 
of that sum. Ibid. 

(Rule 12.) Superior Court may liberally allow amendments to 
criminal complaint, on appeal, without change of the character of 
offense originally charged. S. v. Jfills, 530. 

Action for divorce returnable in county where either party resides. 
Wood a. Wood, 227. 

Failure of wife to testify for husband charged with a criminal offense 
must not be taken to his prejudice; its admission under the action 
immediately taken by trial judge renders i t  harmless. S. v. Har- 
ris, 600. 

A devise in fee upon contingency of the death of another is a de- 
scendible interest. Hines v. Reynolds, 343. 

Action may be maintained against endorser on negotiable instrument 
independent of its original infirmity a s  a gambling obligation. 
Bank v. Crafton, 404. 

As to whether retraxit or apology applies to individuals not connected 
with newspapers, as  to libel, qucre. Paul  v, -4uction Co.. 1. 
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SEC. 

2500. 2.50::. TTi~der c ~ ~ ~ f l i c t i ~ ~ g  rviilence, question :is to  rc~asoilahleness of 
rrgister of deeds before i s su i i~q  marriage license is  one for  jury. 
I,cwrnlo,rs c. Siginall. 238. 

2.587. ( 'ontract for  sirle of l)c.rsoilalty, retailiiug title, come; under t he  pro- 
y is io~is  of this s e c t i o ~ ~ .  HOI~SC D. Prrrl;c7r', 40. 

2.591. T i ~ d e r  t l ~ c  f:icts of this rase  i t  I)cc:inie i~umater i i i l  t l a t  hid for  land 
: ~ t  ~riortgnge sale W:IS not kept ollen for  ten clays. T17isc I , .  SAort. 320. 

2615. Recklcw (11iri11g of ail :~utomobile incnin11atil)le wi th  proper regard 
to  l l n n ~ n i ~  lift, is  sutficir~it fo r  co~rriction under tlie evidence in thi? 
(#;be. S. r .  Roftrltr 'c~. ;i3.5. 

2618. Sta tu tes  fixing s l~eed l imits witliin and \\-ithout cities. r tc. .  and i t s  
rsce?;s ;I n~ i sde~ iminor .  does not ~iecessari lg p r r c l ~ ~ d e  a conviction 
for  rccklcss i lr ir ing witliin those limits. r i l d e r  fac ts  of this case, 
juristlietion i s  ill n~;~gistr: i tc~'s  court. h+. c, .l/ill.s. ; :A ( ) ,  

2823. At ln~iss io i~  in c~ritlence of n tow11 ordiii:rnc.c r egn la t i l~e  the  speed of 
I~:lckilig r:rilro;itl t ra ins ,  ]lot r ~ ' r o r  wIi(~11 i t  : I ~ I ~ I ~ : I ~ s  t he  d e f n ~ d a n t ' s  
iregligelicr proxiin:ltrly caused tlie injury.  1'trr.X.c.r 1 ' .  R. X.. 195. 

3 .  7 .  l<y  i .x l~r tw 11rorision of tlic, statute.  "flavorin>: extract!: when 
soltl :IS snc.11" :LIT i~ sc* l~~ t l c t l  fronr tlrc gcil tml 11rox-isioiis of the 1)ro- 
Iiil~itioii I:Iw. :rntl the  t lefn~tl;?nt intlictctl for  i t s  r io l l t ion  niay show 
1)y 11n1'ol rvitlrirc~r t11;rt Iiis c.o11(111ct e:llilr \\-ithi11 tlic t~sct~l)t ioil .  
t l ~ o n g l ~  l ~ i s  "t>stracts" coni:~inetl :iI(~oliol sufficient to ~n:ilic inell 
d r ~ ~ ~ l i .  This  does i ~ o t  cm11flic.t \vitli tliv Volstead i i c  t. R. v. IIc!r'l,.s- 
t7trlc.. 622. 
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SEC. 

3385, 3386, 3379. The unlawful purpose of sale of spirituous liquors i s  t he  
offense created, possession prima facie evidence of the  unlawful 
purpose, and does not establish prima facie case of guilt, or place 
burden on defendant. S. v. Holmes, 566. 

3618, 3619. Advice and intent t o  take  a drug to destroy unborn ch i ld5 i s  
sufficient to sustain a n  indictment. 8. c. Powell, 515. 

3908, 3909. (Rev., 2777.) Sheriff's fees for  seizure and destruction of 
illicit stills, excluded by public-local law putting sheriff upon salary. 
Thompson v. Comrs.. 266. 

3943. Statute  strictly construed. "Escape" not shon-n under facts of this 
case, and sheriff not liable for  penalty. B r a d l ~  Q. Hughen, 234. 

4200. The killing of a human being to ~ e r p e t r a t e  or  a t tempt  to perpetrate 
a robbery is  competent evidence to  be considered by the  jury in 
determining the  degree of the  crime. 8. v. Wesfmoreland, 500. 

4215. The restriction of punishment when no deadly weapon is used in  
a n  assault ,  except upon a female by male over eighteen years, i s  
not unconqtitutional a s  a sel-ere sentence, or a denial of equal pro- 
tection of the  lam, or  a n  imposition of a cruel and uilusual puniqh- 
ment. S. c. Stokes, 639. 

Evidence of advice to one pregnant to t ake  a drug to destroy unborn 
child, sufficient for conviction. S. c. Potcell, 513. 

The  s ta tu te  of two yearq ruus froin the ~ecorid a l~andonment  of the  
wife a s  a lien. o b e n ~ e .  When the 1iu~l)antl  has  mored to a~ io the r  
State.  the  indictment lie< here, the place of her res idewe:  11 con- 
viction ii: ecluivalent to ;r fintlins of a l ~ ~ l l d o l ~ n ~ e r ~ t  n i thoa t  j u~ t i f i -  
ca t ion;  both tlle firct of willful al)antlonine~lt aiid failure t o  cnlymrt 
must be ljroved. R.  1' .  Bco)n, 597. 

The l , u ~ ~ i s h m e ~ i t  for intoxicatcd persons tlrivillr: automol~ile on a 
lml~lic higll~vay, restricted to a mininium as  to  fine or  imprison- 
ment leaves i t  to the court's discretion ; jurisdictioil of ina,&trate 
to I~ ind  over :  not a cruel or unusual punishment a s  a mcre mat ter  
of law or  aplleal to Sul,reme Court. S, z'. do~fes ,  543. 

Defendant charged with misdemeanor, may waive hill of indictment 
and jury's action thereon, by idea of not guilty. R. c. Jolics, 513. 

T'erdict of guilty on several accounts will suqtain judgments for  the 
separate offenws. R.  c. Jlills, 530. 

Superior Court on allpeal may allow a m e n d n m ~ t  to complaint or 
warrant  t o  make one complaint include the  several offenses under 
different counts. 8. z.. Vills,  330. 

t aeg. Contracts for sale of fertilizer, specifying only a s  to analysis 
of Sta te  Agricultural Department,  excludes parol evidence by loss 
of value to crops. or  aq to injurious ingredient not found by such 
analysis. Fcrti1i:cr Co. v. Th omcts, 274. 

Justices of the peace have no jurisdiction to bind over for misde- 
meanors and felonies wherein jurisdiction is  given tlle .juvenile 
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SEC. 

courts; and where the jurisdiction has attached it  will continue 
though the age of the minor has since exceeded thl? prescribed age. 
S. v.  Coble. 

5041. This section cures the discrepancy as  to the jurisdic1;ional age of the 
child in  ch. 97, sec. 3, Laws 1919. S. v. Coble, 564. 

5272, 5273, 5274, 5280, et seg. Under these sections the respective obliga- 
tions and burdens upon the lands of the various owners of land in 
drainage districts are  ascertained and apportioned. Craft u. Lum- 
ber Co., 29. 

5284. Upon the hearing of landowners, i t  may be shown that  by elimi- 
nating those who desired to withdraw, the number of petitioners for 
drainage district was insufficient. Brtxstrong v. Bmnzan, 11. 

5374, 5375. Special or local lams, relating to drainaqe districts, complete 
in themselves, are  not repealed by C'. S. making the failure of com- 
missioners to file certain reports an indictable offeme. S. u. Gettus, 
580. 

7776-7786. Lien for license tax superior to that of chattel mortgage. 
Brunswick-Ba1h-e Co. c. Kerk1e)lbury. 386. 

7919. A written protest and demand on county treasure- in 30 days is 
necessary to maintain action, after 90 days, for recovering a license 
tax in action against county, for both State and county tax. Zbid. 

8106. Special provisions a s  to  county court for filing pleadings not repealed 
by this section. Gmno Co. v. Supply Co., 210. 

CONSTITUTION OF NORTH CAROLINA. 
ART. 

I, sec. 24. The right given the people to keep and bear arms, includes 
pistols. R. v. Kerner, 574. 

11, see. 14. These provisions are  mandatory, requiring journals to shcw 
"Aye" and "No" ro te ;  and an amendment made a'ter passage re- 
quires the compliment with the constitution a s  to the whole mat- 
ter. Allen v. Raleigh, 454. 

11, sec. 29. Public-local act incorporating road comniissioners with 
powers of county commissioners a s  to the roads ni thin the terri- 
tory is constitutional; and author it^ to issue bonds is not a pro- 
hibited or local act, when there is no provision as  to laying out 
highways, etc. Conzrs. v. Banl:, 347. 

11, se$ 29. Statute laxing of school district and providing for bonds is 
a prohibited local or special act by general lam, a n l  bonds invalid 
when the act itself is so. Trustees v. Truat Go., 306. 

111, sec. 29. State may delegate authority to county to pay proportion 
of expenses in building bridge over stream on State lines. Emery 
v. Comrs., 420. 

IV, sec. 13. Statute authorizing waiver of indictment bclund over from 
an inferior court is constitutional. S. v. Jones, 543. 
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ART. 

IV, sec. 33. Amended a s  to the jurisdiction of justice's court by Con- 
vention of 1875, by eliminating the words "exclusive, original." 
Sewing Xachine Co. v. Burger, 241. 

VII, sec. 7. Statute is valid authorizing county to pay proportion of cost 
of bridge over stream on S ta te  line, and objection that the county 
will pay more than its part is untenable. Emery v. Comrs., 420. 

VII, sec. 7. In  order for a county to change its county-seat and thus 
incur a debt, i t  must be approved by a majority of its qualified 
electors; and a majority of those voting is insufficient. Long G. 
Comrs., 146. 

VIII, sec. 1. The Legislature may not deprive a turnpike company of a 
part of its profits acquired in the use of the road by changing the 
location of a toll gate; and this is especially true when the statute 
was passed since the recent constitutional amendments, relating 
to private, etc., acts. Watts 21. Turnpike Co., 129. 

VIII, secs. 1, 2, 3, 4. The legislative present powers to authorize bonds 
issued by municipalities apply only when such have a valid exist- 
ence. Trustees v. Trust Co., 306. 

CONSTITUTION. See Courts, 13. 

CONSTITUTIONAL LAW. See Removal of Causes, 4, 5 ;  Elections, 2 ;  
Courts, 7 ;  Municipal Corporations, 9 ; Criminal Law, 6 ;  Intoxicating 
Liquors, 1, 20;  Criminal Law, 9. 

1. Constitutional Law-Statutes-Wills-Defective Probate.-An act of 
the Legislature which cures previous defects in the probate of a will, 
and not in its execution, does not impair vested rights of the heirs 
a t  law of the grantor, and is constitutional. Sluder v .  Lumber Co.. 69. 

2. Constitutional Law - Statutes - Private Acts-Corporations-Amend- 
ments - Turnpikes -Roads and Highways - Counties - Leases.-A 
turnpike company having powers under its charter, and also under a 
special act of the Legislature, acquired from the county commis- 
sioners a lease for fifty pears to a certain length of a public road, 
to be used as  a part of its turnpike road, with the right to place one 
or more toll gates thereon, before the recent adoption of the amend- 
ments to our State Constitution, and improved the same by the ex- 
penditure of large sums of money: Held, an act of the Legislature, 
passed since the adoption of the constitutional amendment, that  pro- 
hibited the turnpike corporation from continuing the existence of a 
toll gate a t  or near a certain terminus of its road, necessary to the 
full enjoyment of the returns therefrom, and permitting a part 
thereof to be used toll free, is invalid under Art. VIII,  sec. 1 of the 
Constitution as  amended, which requires that the General Assembly 
shall provide by general laws for amending, etc., c h a ~ t e r s  of all cor- 
porations, expressly stating turnpike companies, and excluding them 
from the exceptions to the general law. Watts v. Turnpike Co., 129. 

3. Same-Vested Rights.-The recent amendment to our Constitution, by 
substituting a new section for Art. VIII, see. 1, prohibiting the 
Legislature, with certain exceptions, from creating or amending the 
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char ters  of corporation\. by special act ,  but requiring this to he done 
under a general law, renders invalid a later special ac t  of the  Legi\- 
lature.  attenipting to amend the  c11artc.r of a t u rn l~ ike  corporation, 
affecting rights theretofore acquired, and also acquir3d under special 
s t i~ tu t e s ,  enacted before the atlol~tion of the constitutional amend- 
ments Ihid. 

4. S~I)I(>-Toll.\.-IT11ere a turnpike c o l ~ ~ o r e t i o n  l iai  accluirxd certain rights 
under statue authorizing a lease of a l~uhl ic  road f r o n  a county, and 
has  espended thereunder for irnlirorement.: thereon large sums of 
money, ;I euhsequent anie~id;~tor> act which, hg rectric ting the l~laciriq 
of :I toll ga te  a t  a certain placc, d e l ~ r i w s  the  c o u ~ p a n r  of i t s  r ight to 
collect a suhhtantial pa r t  of i t s  revenue from the  road, impairs mltl 
destroys a vected l)roperty right. :rnd is  unconrtitutional and invalid. 
Ibid. 

5. rS't/)~~c-E'))li)~~tit Domtritt.-h statutory amendment to  a former statute.  
which dcutroys and censihly impairs re\ted property rights acquired 
under the former statute,  or whicli attempts to tranbfer them either 
to the  public, or  other,  escept under the  principles of c>rninent domain, 
ant1 upon coml~ensation duly made, is  unconsti tutio~lal  and invalid. 
Zbitl. 

6. Sontc-Regrtlntio// of Tolls.-Where a turnpikc company has  dedicated 
i t s  property to a public uw.  the  principle.: a l q ~ l j i n c  to  ~lun.si-l~uhlic~ cor- 
porittions in relntion to the regulation of' ra tes  of tolls through prop- 
erly con.:titutecl agenriec yeller;~lly :ipl)ly. Ihitl. 

7. Co)~s t i tu t io~fa l  I,nlr'-Stattctcs-Cozolties-"Fctith a)td Creditn-Electors. 
The words used in  our  Constitution requiring " a  major i t j  of the  quali- 
fied roters  of the county" to 11ledge i t s  cretlit, escel t for nececsary 
espenses, h a r e  a well known meaning in the law, an  1 accorclingly :r 
mere majority of thc vote\ cast  a t  the  elertion is  incufficient if not 
also a majority of the qualified electors of the  county, whether they 
voted or  not. Lo l~g  z'. Confrs., 1-20. 

8. Co)t\trtutio/tnl T,alr. - Antetrdntofts - Stntrcfrs- Pulilic-Local Lawr - 
School Districts.-A qtntute which l a j s  off or  defineh hy boundary a 
certain terri tory a s  a graded uchool district within a county, and 
provides for a n  ishue of bonds upon the  ilpproval of thc ro ters  therein. 
for the  nccescary builtling.: and maintenance, corncs w ~ t h i n  the  rwent 
a~nendlnerit to our Constitution forbidding the  General A\sernhly from 
enacting any local or  sl~ecial  actq to establish or  c h a ~ ~ g r  the line\ of 
school dihtricts making them void, and requiring legihli~tion of th is  
character hy general l~rovisiorls of law. C'ori<titution, Art. 11, sec ?!I 
Tru9t~r .s  v. Trus t  Co.. 306. 

9. Sntnr-Taxatto)f-Bo,Id Issues--JIu~~icipalities.-The principle that .  
under tlie recent amenilnlents to our Constitutio~i,  the  1,egislature may 
authorize counties :mtl cities, etc.. to issue I)ontl\ to l~ror i i le  liece\silrJ 
revenue for their  grolIer gorerlimental i ) u r l ~ o s ~ \ ,  refer.: only to such a. 
come under the  amcr~dments to Art.  T'III, sec4\. 1, 2, 3, -2, of our C'on- 
stitution, or  such a s  h a r e  a valid existence, and not to school district5 
sought to be estal~lishecl under a n  act  l~rohibited h j  our present Co~l-  
stitution, Art. 11, see. 29. Ibtd. 
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10. Sanie-Acts Dcpcl~deilf on U?lco?~stitictio?zcil Statutes.-Where the estab- 
lishing of a school clistrict is under an  act prohibited 11y Art. 11. 
sec. 29, of our lmsent  ('onstitution, a s  a local or special act, the issu- 
ance of I~ontlc: permitted 11y the same or similar statute for the revenue 
necessarily required for the l)url~oses of the invalid act, is dependent 
ul)on that act, and falls with it a s  an unconstitutional measure. Ibid. 

11. Col~~t i tu t io t~n l  Lazs-Stcctt~fcs-Local Lax-Road Districts-Couttties 
A 11ublic-local act incorgorating road conuniasioners of a county. and 
givin:. them the powers, rights. duty, and authoritj ,  a s  to the high- 
W R J  9 of that coulit.y, etc.. that  were formerly heltl by the county 
commissioners, does not contravene see. 29, Art. 11, of the State 
Constitution. in rlel~riving the board of county commissioners of cer- 
tail1 lkowers relating to the public roads therein. Covzr\ c.. B ~ I L ~ .  347. 

12, Srtnte-Botids.-An act of the Legislature authorizing the road com- 
missioners of a coullty to issue I)onds, upon the approval of its 
electors. to ol~tain moneys for the esl~encliture ul2on certain particu- 
larly designated objects in resl~ect to its lml,lic roads. and which does 
not contain any provision for the laying out, altering. o.r discontinuing 
ally road or highway, does not contravene Art. 11, sec. 29. of our State 
Constitution, prohibiting the Legislature from passing local. in i ra te ,  
or special act relating to the subject. Ibid. 

13. Snnze-Limitation of Isrutrncc of Bonds i)r Series.-Municipal or dis- 
trict bonds for road purposes may be issued in the judgment of the 
])roper authorities as  and when needed, when the statute under which 
they are  issued impose no limitation thereon, escept as  to the total 
amount, by requiring that  i t  should not exceed a certain per cent of 
the assessed proyerty valuation of the district. Zbitl. 

14.  Samc-Sotiee fo P ~ l r ~ h ~ 8 e 1 . 8  of Bond%-Where the  roper authorities 
are given, under the statute, discretion to issue road bonds for a 
district a s  and when needed. not esceeding an amount to be ascer- 
tained according to a percentage of the assessed property valuation of 
the district, a provision in the order for issuing the boads, that  i t  
was the first to be made, i s  notice that  other bonds under the same 
power would thereafter be issued. Ibid. 

1.5. Constittitional Law-Road Districfs,Colo~ties-s'll~)~iciprtl Corporations 
-Statutes--Anicxt~dnzc~zts to Statutes-Elections.-An amendment to 
a former act authorizing a road district to issue bonds for road pur- 
poses ulmn the apl>roval of the electors, which imposes additional 
esl~enditures and reduces the amount of the bonds to be issued, and is 
silent as to another election on the question, restores the authority of 
the former act and the purchasers of the bonds may not successfully 
maintain that another election is essential to the validity of the bonds. 
Ibid. 

16. Samc-Secessary Expe1ises.-The expenditure of moneys by a road dis- 
trict for its roads is for necessary purposes, and where bonds are  
authorized by statute to be issued with the approval of the electors 
of the district, an  amendment to the act, which is silent ugon the 
question of holding another election, cannot be construed to require it. 
Ibid. 
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17. Constitutional Law-Statutes-Taxation-Statutes Va('id in Part.-A 

license tax imposed upon a business is  not void as  contravening the 
State Constitution upon the theory that the statute g:ives an invalid 
arbitrary power to tlie county commissioners with reference to the 
iscuance of the license among applicants therefor, as  to locality or 
otherwise; and the tax so imposed will nevertheles, remain, these 
different portions of the law not being so interdependent that one 
must fall with the other. Brunswick-Balke Co. v. JZ9chle)tbtcrg, 386. 

18. Co)lst~tutio~tal Latc-Taxntiott-Licenses-Police Pozotrs-Discriminn- 
tiolz-Cou?ztics-Disc~etio?z.-uilliard and pool tables kept open for  
indiscriniinate use by the public are liable to become a source of 
disorder m d  demoralizxtion, coming within the police powers, and 
requiring, in the nature of the bu~iness ,  that power be lodged in some 
governmental board to withhold or revoke a license im]>osed hg statute 
for the conduct of the business, and such power l o d g ~ d  in the board 
of county commissioners, differentiating as  to licenws to be issued 
within and without the city limits, the latter not snhject to tlie same 
degree of police protection, and requiring a greater icense fee. and 
certain publicity before the licenqe mag he issued. etc., is not a n  
unconstitntioniil cliicrimination, or the exercise of :rn invalid arbitrary 
power, the decision of the commissionc~rs being reviewable in the 
courts upon the quection of nhether this power has I~een arbitrarily 
and unjustly esercised. Zbid. 

19. Conntitutio~zal Lazc- Counties- Strcams-Bridges-Sfa tutes-Bonds- 
Stnte Li)zes-dpportionnlc~lt of Expmses-Scceaw,'!/ Experzses.-Our 
statutes are constitutiolial and valid, authorizing the zounty commis- 
sioners of any count) bordering on another State to pay the propor- 
tion of th? cost of building any bridge spanning a rir-er where it  is  
the State line, including cost of approacheu, and to i w w  bonds to raise 
money to pay the same; and the objection that the building of the 
bridge is  not n necessary county e\penie, and may require the county 
to pay more than it should for that part of the bridge and approaches 
that lie within the county, is unteliable. Const , Art. 1-11, sec. 7. 
Xnrtz~l Po. v. Truat Co.. 1'78 K. C., 26, cited and applied. Entery v. 
Comrs., 420. 

20. Same-Popu1atio~z.-\Yliere a county is  authorized by statute to unite 
in building a bridge over a stream on the State lint. with another 
county lying across the stream, in another State, thck proportionate 
cost should be adjuqted with a view to the proportionirte benefits 
received by it, which is prima fncie in proportion to pol)ulation, unless 
the statute authorizes an agreement upon a different Imsis. Ibtd 

21. Constitutiounl Law- Sfntutes- State Linc,s-Strcanzs-Brtdyes-Dele- 
gated Potoers-CVot~?zties.-The authority that a Legislature of this 
State has to unite with an adjoining State in constructing and main- 
taining a bridge over a stream on a State line, may he delegated by a 
general statute to the couirnissioners of any couritj lying on the 
stream, to take proper action, bear the cost, and adjust its contribu- 
tion with the authorities of the county lying on the o t ~ e r  side of the 
stream. Const., Art. 111, see. 29. Ibid. 

22. Constitutional La~-Tarat ion-Sfat t i tes- ' '~4ye" and "No" Vote-dour- 
mls.-The l~rorisions of Art. 11, sec. 14, of tlie State's Constitution 
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requiring, among other things, that the "Yea" and "Kay" vote shall be 
entered on the journal, in order for the people of the State, cities, or 
town\ therein to pledge their faith or credit, etc., are  mandatory, and 
the journals of each house, respectively, afford the only competent 
and sufficient evidence as  to the procedure in a given case, and unless 
i t  affinnatix-ely appears from these journals that the constitutional 
requirements have been ~ o m ~ ~ l i e d  v i th ,  the statute, in so fa r  as  it  
affects the specified measures, must he held invalid, Allen v. Raleigh, 
453. 

23. fia)~~c-l~)1e~zdnte~~ts.-TV11ere a bill has passed both branches of Legis- 
lature, coinpl~.ing with our State Constitution, Art. 11, see. 14, as to 
the pledging of credit by the State, counties, cities, and towns, a 
motion to reconsider may he had by a v i m  voce vote; and its effect 
is  to abrogate the vote passed on the question and to again bring i t  
for\vard to be discussed and decided in the same manner as  i t  was 
originally for the consideration and determination of the General 
Assembly; and for the act to be valid the final result must have com- 
plied with the constitutional requirements a s  to its reading on the 
several days, the taking of the "Aye" and "Nay" vote, and their 
proper entry upon the respective journals. Ibid. 

24. S'ame-Repealing Clauses of Invalid Statutes.-Where a statute enacted 
to afford the means to carry on the purposes of well ordered govern- 
ment in respect to debt and taxation has been declared unconstitu- 
tional and invalid, i t  mill not he held that it  was in the legislative 
contemplation that if these provisions failed the local governments 
he left without any powers in these necessary matters; nor will this 
result be affected by a repealing clause in the invalid statute, which 
contemplates that  the new act would take the place of the former one 
that it  purports to repeal; for in such instances the repealing clause 
falls with the invalid act, of which i t  is a part. Ibid. 

25. Co?~sfitutional Law--$Iunicipalities-Cities and Towns-Taxation.- 
Held, the Municipal Finance Act of 1921, with its repealing clause, 
being unconstitutional and invalid as  to contracting debts and levying 
t ~ x e ~ .  the laws now in force and effective on these subjects are 
Consolidated Statutes, sees. 2818 to 2867, inclusive; and under these 
laws counties, cities, and towns and taxing districts are  restricted 
from levying a tax rate that will realize an amount greater than 
10 per cent in excess of the tax collected by them for the year 1919, 
and prohibited from further increasing their net municipal iadebted- 
ness by an amount greater than 10 per cent on the average assessed 
value of the property for the next preceding three years. Ibid. 

26. Sante-1njtctzction.-The present proposed tax, to be levied by the de- 
fendant in this case, being an increase of i ts  indebtedness in excess of 
the limit now imposed on cities, etc., by statute, its collection must be 
declared invalid, and further procedure to collect the same perma- 
nently enjoined. Ibid. 

27. Constitutional Law-Amendments-School Districts-Private and Local 
Laws.--An act automatically creating a school district coterminous 
with the lines of a certain township in a county, if the voters should 
by their ballot approve of bonds to be issued and taxes levied for the 
maintenance, etc., of the district for certain purposes named in the 
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ac t ,  is  invalid under the  recent amendments adopted to  our  Constitu- 
tion (Art .  11, sec. 29) ,  ]~rohihi t ing  tlie General Asseml~ly f rom passing 
any local. private,  o r  s ~ e c i a l  ac t  or resolutiou relati  lg to  t h e  estab- 
lishing, etc., lines of school districts. Frrirntont Graded Bchool Dis- 
tr ict  r. _IlutuoZ Lonu n ~ r l  Trus t  Co.. nilte, 306, cited. a~ l? roved .  a n d  
t111plied. Bcchrisf v. Cn)nrs.. 511. 

28. Conrtitutiounl Low-School L)isfricts-Ro)zds-Tnxnt,'o~~.-JVliere a n  
ac t  to  create a l?uhlic school distr ict  i s  unconstitutioiial. Art .  11. sec. 
29. t h e  taxation and provisioi~ fo r  bonds for  t he  purpo,:e of t he  ac t  a r e  
likewise void. I bid. 

20. Cousf i fuf io~~nl  I,rrtc- Vtrlitlnfiuy Statutes-- Voidable Stafutcs  - T70id 
fift7tufcs.-The 1,egislature may rali t late voidable prior acts. but not 
those which a r e  absolutely void :IS being without cnnstitutioual au-  
thority.  Illid, 

30. Coirstitutio~rctl I , t r  r r -C t~ i~~~ i~ i t r l  Lolr-.lssnulfs-Fc??lctle--Discri)~~i)lntif~t~. 
C'. S.. 421.5. rn;iki~~:: conviction in cases of assault  without iutent to 
Itill o r  in jure  ]~unisI l :~ l~le  11g fiur o r  iinl)risonmcnt, in the  discretion of 
t he  court .  restricting tlie l)unisl~nient wlieii no deadly weapon has  
lwei1 usrd  o r  serious dr~niage  doue, t o  tr fine not exceetling fifty dollars 
o r  imprisonment not exceeding th i r ty  days,  but  excluding f rom th is  
restriction, anlong other thiiigs. ail assault  by :my nian or boy over 
eigliteen years old, oil any female person, is  not a n  unwarranted  dis- 
( . r i i n i i ~ a t i ~ i ~  agn i i~s t  one :issnnltiii:: ;r feu~i i le  mlder the terms of tlie 
statute.  o r  a denit11 to  h im of t he  equal protection of' t he  laws gunr- 
auteecl liini by the  Constitution. S. v .  Stolics, 539. 

31. Co~~sti tutiotznl I,n~c.- rrit)linctl Lair- Stntutes- Af/irrnntice T e m ~ s -  
Colrrt's Disc'rctio~r-Pic?~i.shntc~)lts.-C. S., 4'215, is  not unconstitutional 
on the  grouuds t h a t  serer(, se~lteuces for  c r i n ~ i m ~ l  offei~ses can oul r  be 
upheld under a s tn tn te  affirmative in  terms. th is  s ta tu te .  hg correct 
in ter l~re tn t ion  atfirmatively providing tha t  i n  all  cases of assault  wi th  
or without t h e  intent to  Bill, tlie person convicted shall  he punished 
fiue o r  iml~risoninent,  in the  discretion of t he  court. and  not so limit- 
i l ~ g  the  court's discretion a s  to  xu assault  u ~ o n  a femnle, etc. Ibid.  

32. Co?istitutio?rnl Lnu-Crrtcl nud C,!usual Pt i~ l i sh t t t c~ l t s -Lcg i s1a t i r . c  P o w  
ers-f'olrrt's Diso'efiou-The constitutional i nh i l ) i t i o~~  a s  to  t he  iinpo-, 
sitioii of ( m e 1  and  unusual punishments may only be uvolted in  cases 
of marlifest tlnd gross ahuse by the  t r ia l  judge acting ivithin a legisla- 
tive discretion given him ; and,  i n  th is  case, a sentence of three  inonths 
on tlie road. u l ~ o n  conviction for  a u  assault  ulmn ;I frmale.  C. S.. 4X5. 
cannot be held a s  ;i mat ter  of law. on appeal. to be  onconstitution:~l 
a s  vruel o r  unusual. Ihid.  

33. Co?/sfit n t io i~nl  Ln~r-Statt~tcs-Cl ' i ) i~i~zal  Lnzc-Iuclicth~ol f-TTnitcr- 
C. S.. 4010, authorizing the  wa i r e r  of a n  indictment ill t he  Superior 
Court  by the  defendant hound over f rom a n  inferior court ,  i s  coustitn- 
tional and valid. (:onstitution. Art .  IT-, sec. 13. S. 1.. .To~le.s. 543. 

24. Cousti t~r tio11cr1 Ltr I(.- Crinziual Lazr- Strrtutes- TVenl)~i~t .s-Ar))~.s-T~~r-  
coucctrlr'd TVcnpo~rs-A s ta tu te  n ~ a k i n g  the  carryin:: of a wealmi.  
specifying pistols. among other things. from the  p r e n ~ i ~ e s  unconcealed. 
a misdemeanor and punisli :~l~le tlie same ;is if c;rrriecl toiicealed, unless 
a permit be first obtained 1111011 :r st:lten~ent of the  1Iurpose for  which 
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it  was to be carried, the payment of a $5 license fee and the giving 
of a $500 bond, exceeds the legislative power of police regulation and 
is in violation of the declaration of rights in our State Constitution, 
that "The right of the people to keep and bear arms shall not be 
infringed," with proviso that "nothing herein contained shall justify 
the practice of carrying concealed weapons or prevent the Legislature 
from enacting statutes against said practice." Const., Art. I, sec. 24. 
Semble, a pistol is included in the word "arms" ex vi termini. S. 2;. 
hTerner, 574. 

35. Same-Questions of Law-Trials-Case Agreed.-Where it  appears 
from a special rerdict that the defendant was tried for carrying an 
unconcealed weapon, made a misdemeanor under a public-local stat- 
ute;  that he had been accosted on the street of a town by one who 
desired to bring about a fight, and that the defendant then put down 
solve packages he was carrying and went to his store and returned 
with a pistol, carrying it  openly: Held, the offense created by the 
statute was unconstitutional, and a conviction thereunder could not 
be sustained, as  a matter of law. Ibid. 

COKTER'TIOSS. See Instructions, 3 ;  Apgeal and Error, 11, 26, 34, 41, 45, 46. 

COR'TISGENCP. See Wills, 1, 13, 15, 18;  Descent and Distribution, 1. 

CONTINUAR'CE. See Courts. 28. 

CONTRACTS. See Appeal and Error, 1 ; Limitation of Actions. 2 ; Principal 
and Agent, 1, 8 ;  Vendor and Purchaser, 2 ;  Carriers of Freight, 1: 
Courts, 11 ; Insurance, Life, 3 ; Actions, 7 ; Municipal Corporations, 5 ; 
Insurance, Fire, 1 ;  Negotiable Instruments, 1 ; Statute of Frauds, 1. 

1. Cotttrncts- Consideration- Ecide~lce-Questions for Juru-Trials.-In 
a n  action by a contractor to recover of the owner an additional 
amount to that specified in the contract to erect a house, eridence that 
the owner required the contractor to employ a certain class of labor, 
that  increased the cost sixteen hundred dollars over the original 
estimate, of which the contractor agreed to lose four hundred dollars 
and the owner twelve hundred dollars, is sufficient as  a legal con- 
sideration for the promise of the owner to pay the twelve hundred: 
and in this case i t  is for the jury to decide the questions raised. 
whether the new contract was to take effect only when reduced to 
writing and signed by the parties, or whether the alleged promise was 
made before or after the making of the original contract, or required 
a contractor's bond as  a condition precedent to its taking effect. 
Bwtcn  v. Ozce?ts, 18. 

2. Co)ztracts-Breach-Ecidektce-Dcclaratios-here the defendant has 
rejected certain yarns shipped by plaintiff as  not coming up to con- 
tract, statements in plaintiff's letters to defendant that these yarns 
had been shipped to others without objection, as  tending to show that 
defendant should have accepted them, are  self-serving and properly 
escluded as  evidence in plaintiff's favor; especially when it  appears 
that the plaintiff accepted the returned shipments without objection. 
Cotton Xills c.  Hosiery Xills, 33. 

3. Contracts-Breach-Eaidence-Sul,sta)~tial Compliance-Trials- Ques- 
tions for  Juru.-The plaintiff contracted to deliver to the defendant 
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"approsimately 1,000 pounds" of yarn a month, for a certain year at  
a stipulated price: Held, a subsequent correspondel ce between the 
parties showing that plaintiff understood the contract as  calling for 
sufficient yarns for that year to meet defendant's requirements, ap- 
pro\;imating 12.000 pounclc, is sufficient upon nhich t3 submit to the 
jury the i s w r ,  "Did the plaintiff contract to clelirer to defendant 
12.000 poul~ds of cotton jarns?" etc., there being evidence that the 
plaintiff only shipped 11.244 pounds. and the d e f e n d ~ n t  hnd to buy 
the deficiency on a rising market. Ibid. 

4. Co?~trcicts- Brcrtclt- Damages- Lands- Vendor and Purchaser.-The 
measure of damages for the 11reac.h of the vendor of his contract to 
sell real property is the difference between the contra(3 price and the 
market rnlue of the land a t  the time of the breach, r lus  any part of 
the purchase price which has been paid, with inteiest. Howell a. 
Pate, 117. 

5. Contracts, Written- Land- Equity- Contracts to Collrcy-BreacA- 
Evidence.-Time is not of the essence of a contract to conrey land, 
and it  is competent for the purchaser to show that  he had tendered 
the balancc of the purchase price in accordance with a par01 agree- 
ment made between the parties before and after the time specified in 
the writing, and the statute of frauds has no application. Ibid. 

6. Contracts-Deafh of Party-Surcical of Action-Ezc-utors and Ad- 
nii~zistrators.-Ordinarily a contract made by a person who has since 
died without performillg his obligations thereunder I S  binding upon 
his esecutors and administrators, with exception only when from the 
nature of the contract it  required his personal performance, or from 
its terms it  is ascertained that such was the intention of the parties. 
Rurch v. Bush, 12.5. 

7. Same-Timbw-L!tmbe~.-S contract to cut standing timber and manu- 
facture i t  into lumber, according to specifications set out in the 
written agreement, is not alone such an one as  to require the personal 
performance of the party obligated, and an action thereon survives 
against his esecutors and administrators, who must either have it  
performed or remain liable in damages for its breach. Ibid. 

8. Same-Breach-Performance Prevented-Quantum Meruit.-Where a 
death of a party to a contract does not relieve his estate from liability 
thereunder, and the other party abandons his contract or will not 
permit the personal repreqentatives to proceed. i t  will relieve the 
personal representatives from this obligation, and permit them to 
recover a s  upon a quantum nzeruit, for the work done or services 
rendered under the contract by their intestate in his lifetime. Ibid. 

9. Contracts-Breach-Death of Partu-Payments-Xistake-Damages- 
Couttterc1aim.-Where, under a contract to cut and manufacture 
lumber, there is a provision for the owner to make plr t ia l  payments 
a s  the work progresses, has been terminated by the death of 
the other party, i t  is  competent for the surviving par) y to show that 
he has made the partial payments in excess of those required by his 
contract through his mistake or misapprehension, as  a counterclaim 
in an action thereon by the personal representatives 2f the deceased 
party. Simms v. Vicli, 151 N. C., 78; Worth 1;. Stewart, 122 K. C., 
258, cited and approved. Ibid. 
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10. Contracts, Written-Negotiations-Jlerger-Parol Evidence.-Segotia- 

tions and conversations leading up to the execution of a written con- 
tract merge in the writing, and may not be received in evidence when 
contradictory of i ts  terms. Mfg. Co. v.  3fcPhai1, 205. 

11. Same-Vendor and Purchaser.-A written contract may not be contra- 
dicted by a parol contemporaneous agreement, and when a vendor and 
purchaser of merchandise have espressed in writing that freight 
allowance should be made to a certain point of transportation, parol 
evidence contemporaneous with the writing that the vendor contracted 
to make such allowance to a final destination is  incompetent. Ibid. 

12. San~e-Abrogatio~a-Ann1dlrnent-~9ubs~g1~e~t Agreements.-The princi- 
ple by which contemporaneous parol evidence is inadmissible to vary 
the mritten terms of the contract does not apply to a subsequent 
agreement between the parties whereby, for a concideration, the 
written contract has been abrogated or annulled. Ibid. 

13. Same-Freight Al1ozcances.-The written contract between the vendor 
s\nd purchaser that the former would make a freight allowance on the 
shipment of the merchandise to a certain point may be modified by 
parol evidence tending to show that since the making of the mritten 
contract they had agreed, in consideration of the purchaser's ordering 
out the goods, which otherwise he was not obligated to do, that the 
vendor would pay the freight to its destination. Ibid. 

14. Same-Bills and Notes-Conditions Precedent.-The vendor and pur- 
chaser of fertilizer entered into a mritten contract for the supply of 
fertilizer during the season should the latter order it  out a t  a certain 
price, and freight allowance to a certain point en route, and thereafter 
the purchaser gave his note, including full freight to destination, for 
the fertilizer he had received: Held, parol evidence was competent 
to show that the notes were accepted by the vendor on condition that 
they were to be returned unless full freight charges to destination 
should be credited on them, not as  contradicting the written contract, 
but as  explaining the conditions under which the notes were given and 
accepted, and a s  tending to show that the written contract had not 
been consummated. Ibid. 

15. Contracts-Verzdor and Purchaser-Fertiliser-~4grieuZturaZ Department 
-Analusis-Statutes-Dan1ages.-A contract for the sale of fertilizer. 
specifying that the customer could only recover the difference between 
the contract price and the actual value of the goods in case of deficient 
analysis, to be determined by the State Agricultural Department from 
samples furnished by the customer, which analysis shall be conclusive 
as  the best and only test, both by the statute and the contract, ex- 
cludes parol evidence a s  to the effect the fertilizer had upon the crop 
grown upon the land, or as  to the fertilizer containing an injurious 
element which the analysis and certificate made by the State Chemist 
expressly excluded. C. S., 4690, et seq. Fertilizer Co. v .  Thomas, 274. 

16. Same-Contractual Rights.-Under the provisions of C. S., 4697, that  
the analysis of the State Agricultural Department shall be prima facie 
proof that the fertilizer was of the value and constituency shown by 
his analysis, "but that nothing in this article shall impair the right 
of contract," leaves it open for the parties to make their own terms 
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by contract a s  to damages to the crop to be grown upon the lands, but 
parol evidence to show clamage to crops is properl) excluded when 
the parties by their contract hare expressly agreed that the analysis 
of the State Chemist shall be the only test a s  to the quality of the 
fertilizer, and it  has been thereby ascertai~ied that the fertilizer fur-  
nished was in accordance with the contract. Ihid. 

17. Same-Ecidmce-Fraud.-Where i t  appears from the contract of sale 
of fertilizer that  the vendor's warranty was that  the goods should 
come up to the analysis upon the bags, and any deficirnc> s l ~ ~ n l d  be 
determined by the analysis of the State Chemist ul~der  our ftatute. 
which should be conclusive as  to damages claimed b.7, the purchasers, 
and by this test the fertilizer hau Iwen found to he free from borax 
or other matter deleterious to  crops, parol exidence tending to show 
that the fertilizer furnished did contain borax fronl the appearance 
or condition of the crop is properly escludcd upon an allegation of 
fraud, whether i t  comes from expert witnesues or othc,rs, a s  the analy- 
sis. under the agreement of the partieq, is conclusire as  to the ingre- 
clieiits of the fertilizer, and a s  to the recovery of dan~ages to the crop 
i t  is a bar. C. S.. 4690, et sep. Ibid. 

18. Cotftracts-Breach-Dan~aqes-Gai~ts Prcventcd-rendor and Purchnscr. 
The principle upon which a recolery of damages for gains prevented 
as  \?ell a s  low sustained by the breach of a party to the contract 
applies to such daniages as  may fairly be supposed to have entered 
into the contemplatioil of the parties a t  the time the contract was 
made, and such as  may natural12 be expected to f o l l ~ \ ~  its violation. 
both certain in their nature and in regard to the cause from wliicli 
they proceed. Sprout 2;. Ward, 372. 

19. Same-Evide)tcc-Appenl and Error-Re2;ersible Errol..-Where, in an 
action to recover the purchase price of a flour mill, the defendant sets 
up as  a counterclaim in damages that the mill in question caused him 
a loss of patronage because i t  mould not make good f l ~ u r ,  wherehy the 
plaintiff had breached his contract, the testimony of a witness in 
defendant's behalf, on the measure of damages, that he mas not cer- 
tain that he would otherwise have patronized the mill, but i t  was 
"likely" that he would have done so, is  too uncertain for the jury to 
find an affirmative fact thereon, and its admission is prejudicial to 
the plaintiff and constitutes rerersible error. Ibid. 

20. Same-TTarra?ztg.-The measure of damages for the vendor's breach of 
contract in furnishing the purchaser with a flour mill that would not 
grind good flour is the difference between the value of the mill a s  the 
vendor contracted i t  would be, depending upon the nature of the 
contract of sale, or the expressed or implied, and the value 
of the one delivered. Ibid. 

21. Contructs-Principal and Agent-Co?tsideratio)z-E~per~ses-Net Profits. 
Where the principal breaches his contract to compensate his agent 
employed upon a stated salary and espenses, and a p i r t  of the profits 
derived from the sale of junk, old rags, e tc ,  the agent, as such, was to 
purchase, the word "profit" as  used contemplates, notlling else appear- 
ing, the net profits after deducting the expenses. Satnct v. Klaff, 602 

CONTRACTS TO CONVEY. See Contracts, 5. 
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COSTRACTUAL RIGHTS. See Contracts, 16. 

CONTRIBUTORY NEGLIGENCE. See Negligence, 1 ; Automobiles, 2, 5 ; 
Evidence, 4 ;  Railroads, 8, 1 3 ;  Employer and  Employee, 1. 

CORPORATIONS. See Removal of Causes, 2, 3 ;  Constitutional Law, 2. 
1. Corporatio~~s-Principal and Agent-Torts.-Corporations may be held 

liable fo r  the malicious and willful a s  well a s  negligent torts of their 
agents and employees, when committed in  the  course and  scope of 
their  employment, and also for  injuries inflicted in  breach of some 
duty owing directly from the company to  the injured person, growing 
out of the  conditions existing between them, a n  instance of th is  las t  
rule of liability not infrequently presented from the relationship of 
carrier and passenger. Clark G. Bland, 110. 

2. Same-Evidence-So~~szcit-Trials.-Cpon a motion to nonsuit, the  
eridence which makes in favor of plaintiff's claim must be accepted 
a s  true,  and construed in the light most favorable to him, and defend- 
ant 's  eridence p t r  contrci will not be considered. Ibid. 

3. Corporations - I'ublic-sercice Corporations- Discrinzination- Credit- 
Issues-Questiom for  Jurzj-Tria1.s.-\Vhere ntnltdan~us is  sought to 
comlrel a public-service corl~oration to furnish i t s  goods or  products to 
the  plaintiff without discrimination, and the pleadings set a t  issue 
the  question a s  to  whether the plaintiff was  ready, able, and willing to 
pax a reasonable r a t e  therefor, a question of fact  i s  raised for the 
determination of the  jury, the  law not requiring a public-service corpo- 
ration or any other to sell i t s  goods or products to a n  insolent concern 
on a credit. Public Service Co. ?;. Power Go., 357. 

CORRECTIONS. See Courts, 25. 

COSTS. See Appeal and Error ,  48. 

COUSSEL'S FEES.  See Clerks of Court, 2. 

COUKTERCLAIlI. See Contracts, 9 ; Courts, 9, 11. 

COUNTY. See Deeds and Conveyances, 4 ;  Constitutional Law, 2, 7, 11, 15, 
19, 21 : Elections, 1 ; Judgments,  5 ,  8 ; Statutes,  6. 

COUSTIES. 
Counties-Title-Public Squnres-Ahutti~zg Owners-Prescripthe Rights. 

Where a county continues in possession of i t s  open public square con- 
tinuously to the t ime of i t s  recent deed to a purchaser, a n  adjoining 
owner canilot acquire a prescriptive right of easement therein. Barker  
v. I m .  Co., 268. 

COUKTS. See Criminal Law, 5 ; Pleadings, 5 ; Indictment. 

COUSTT COURTS. See Courts, 2 ,4 .  

COURTS. See Drainage: Districts. 3 ;  Criminal Law, 4, 15, 17;  Trusts,  1 ;  
Arbitration and Award, 1 ;  Appeal and Error ,  14, 19, 20, 42, 49, 50; 
Statutes,  6, 7 ; Instructions. 6 ; Indictment, 1 ; Intoxicating Liquors, 14 ; 
Homicide, 11 ; Judgment,  6, 7. 
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1. Courts- Jurisdictiou- Process- ATo?zresidents-Wtt?zcssc.s-Attachnlent 

-RepZevI/ Bond.-A nonresident who comes into this State for the 
sole purpose of prosecuting his action in our court. and acting as a 
witness in his on7n behalf, is not subject to civil process, allowing 
him a reasonable time for coming and going, nor does he voluntarily 
submit to tlle jurisdiction of our courts by mere13 giving a replevy 
bond in proceedings for his personal baggage wh ch was attached 
while he was here on that  buciness. TT?nrlcr c.  Penuimcot, 7. 

2. Colrrts-Pleadi?tgs-Cozott~ Co~irts-6tnfutes.-The p1,ovisions of C. S.. 
476, 505, 509, a s  to filing pleadings before the clerl: of the Superior 
Court. was to expedite the trial of cauies, and ha< no application to 
the county court of Forsyth, nhere,  owing to the large volume of 
busineaq on account of the s im aiid in~portance of i t i  principal city. 
the terms of court occur monthly. or oftener. Gttnjfo Co. v. Supplj/ 
Co., 210. 

3. Same-Rcpcali)~g Statzitcs.-The prorisions of a \peci,ll local act creat- 
ing a county court, relating to  the filing of pleadilgs. etc., are  not 
rel~ealed by the general statute. C. S., 8106. Ibid. 

4. Courts - Count!/ Courts - Jurisdiction - Process - Superior Courts - 
Statutes.-Sec. 9, ch. 520, Public-Local Laws 1913, creating the county 
court of Forsyth, providing that  process of the coinlty court, while 
exercising concurrent jurisdiction with justices' cou -t+. shall not run 
outside of the county, "but in all other cases its prccess shall run as 
process issuing out of the Superior Court." merely authorizes service. 
in such other cases, to run outside of the county to the same extent 
as  authorized for service iswing out of the Superior Court. Ibid. 

5. Courts4urisdictio)z-Statutees--S!iperio Courts-Ju~icen of the Pence 
The Superior and justices courts are  of concurrcllt jurisdiction in 
actions to recover personal property to the value of fifty dollars, and 
the former ha\  exclusive jurisdiction when the pn~per ty  in contro- 
versy exceeds that  sum. C. S., 1474. Sczoing Machine Co. v. Burger. 
241. 

6. Same-JIortgoges-Er/~lity.-Because of the equity growing out of the 
relation of mortgagor and mortgagee n7hen the former seeks to have 
the mortgaged premises foreclosed for the nonpayment of the debt. 
the Superior Court has juri\diction, when tlle amount secured is for 
a less sum than two hundred dollars. I b i d .  

7. Courts-Jurisdictio?~-Po11 stitu t ional La u-Superior Courts--Ju stices 
of thc Peace.-While under the prorisioni of the CYmstitution of 1868, 
Art. IT, see. 33, the courts of the jwtice of the peace were given 
"exclusire original" jurisdiction in matters founded (on contract when 
the an~ount  involved (lid not exceed two Ilundretl ctollars, etc.. the 
Convention of 1875 removed the restriction of legislative powers a s  to 
the jurisdiction of the Superior ('ourt by eliminatin: the words "ex- 
clusive original" relating to the powers of justices' caourts. Ibid. 

8. Courts -Jur isd ic t io)~Jtcs t iccs  of the Pence-Szcpcrior Sourts-Statutes. 
Every action to recover a cum of money due by c o n t r ~ c t ,  not in excess 
of two hundred dollars. etr.. is requirecl by C'. S.. 147:). to he originally 
brought in the court of a justice of the peace, ~ n l l e s ~  wntrary to wlnc 
other legidatire enactment. I b ~ d .  
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9. Same-Counterclaim.-Where a n  action on contract has  originally and 

properly been brought in the Superior Court because of an equity 
involred, or its being for the possession of personal property, the 
recorery on a counterclaim, in the Superior Court, will not be denied 
for want of jurisdiction, on the ground that the demand thereof was 
for a less sum than two hundred dollars, the jurisdiction as  to matters 
of counterclaim coming within the provisions of C. S., secs. 519, 521, 
and 602. Ibid. 

10. Courts-Superior CourtsJurisdictiotz-Il t ferior Courts.-The jurisdic- 
tion of the Superior Court is general and not limited, except in the 
sense that i t  has been narrowed from time to time by carving out a 
portion of this general jurisdiction and giving it ,  either exclusively 
or concurrently, to other courts. Ibid. 

11. Courts-Justices of the Peace-Jurisdiction-Contracts-Counterclaims. 
Counterclaims in excess of the jurisdictional amount of a justice's 
court may not be recovered in that  court, and are  allowed to be 
pleaded only for the purposes of set-off and recoupment, a s  a bar to 
the plaintiff's demand. Ibid. 

12. Courts- Justices of the Peace- Jurisdiction- Equity-Defenses.-A 
court of a justice of the peace cannot affirmatively administer a n  
equity, and may only pass thereon as  a matter of defense. Ibid. 

13. CourtsJurisdiction-Constitution-Statutes-1 of Property-Pro- 
cedu?t.-The interpretation of the Constitution and statutes as  to the 
distribution of jurisdiction among the Superior and inferior courts, 
and courts of the justices of the peace, involves no rule of property, 
but only of procedure. Ibid. 

14. C o u r t s J u s t i c e s  of the Peace-Judgment.+-Appeal-Process-Service. 
Where the defendant has not properly been served with summons 
according to the provisions of the statutes, i t  is not required that he 
appeal within fifteen days after notice of the rendition of a judgment 
in the court of a justice of the peace. Herndon v.  Autry, 271. 

15. Courts-Inherent Powers-Interpreter-Wills-Records.-The court has 
inherent power to appoint a duly qualified interpreter to act in that 
capacity upon the probate of a will written in a foreign language and 
offered for probate in the courts of this State. I t  is suggested that 
the original will be copied on the record with its translation. Wise 
ti. Short, 320. 

16. Coztr t sJur i sd ic t io ) ! -J f i s t i ccs  of the Peace-Appeal-Stcperior Courts 
-Equity.-The courts of justices of the peace have no jurisdiction 
over the equity of correcting an account and settlement stated and 
had between the parties, so as  to surcharge or falsify it  for fraud or 
specified error, nor will the Superior Court acquire such jurisdictinn 
on appeal. Horganton G. Mill~zer, 364. 

17. Courts- Discretion- Argument to Jury  - Opening and Conclusion - 
Trials.-Where both parties to the action have introduced evidence 
on the trial, the right to open and conclude argument is discretionary 
with the trial judge, and not reviewable on appeal. Supreme Court 
Rules Kos. 3 and 6. 164 N. C., 562-3. Lumber Co. u. Elizabeth City, 
442. 
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-Jltrg.-It is not error for tlle trial judge. in his discretion. to stop 
an  attorney from reading the facts from an  opinion in a related case, 
which would hare  the effect of unduly prejudicing he consideration 
of the jury upon the evidence, and confining hiin st]-ictly to the law, 
where the attorney was rxcwding his privilege and n hen there mas 
no restriction ac: to his arguing the law to  the jury upon the facts, and 
especially nhen  the court sub~equently charged thein accurately and 
impartially thereon. following the decision in the castx from which the 
attorney proposed to r e a d  Forbes v. Harrison, 462. 

19. Co~~rtsJ i~ , ' indic t io?~-Recorcler ' s  Cour t Jz i s t i ces  of the Peace-Stat- 
utes-Co1iciirre)it Jurisdictiot1.-d recorder's court given concurrent 
jurisdiction with the court of a justice of the peace ~ r i t h i n  the county 
had jurisdiction in this case orer the offense of reckltm driving, made 
a criminal act by C. S . 2618. 8 .  v. Mills. 331. 

20. Coittt~-Strrtlcten-Jzrriadictio~l-T~~fcrio?. Cour tn .Wlwre  a statute cre- 
ating a municipnl court does not give it criminal jurisdiction over the 
offense of driving automobiles upon a public highwa:. or street. while 
intoxicated. etc.. this jurisdiction i s  acquired by Laws 1919. now 
('. S.. 4Sm, to the extent only of binding the defenrlant orer to the 
Superior Court upon conviction. S. v. .IO)IC.~, 543. 

21. Sattic--.lppccrra~~cc-dppcal Boird-Pi.esutnptio?zs.-The bond of the de- 
frntlant given upon h ~ i n g  hound over from an inferior to the Superior 
Court is for his appearance ant1 answering in the Superior Court, and 
the rrcital in the bond that  i t  is an appeal is immaterial \vhcn the 
upper court in fact had original jurisdiction of the ofl'ense. Ihid. 

22. Cortrt.v-Inferior C o i ~ r t ~ - A p p e c ~ l - - S ~ i p c r i o ~ ~  Courts-Crin~in~tl Law-- 
~11isdo~ic~tr~~or-Itidietn1ctzt.-T~1o1i an allpeal from an  inferior court to 
the Superior ('ourt from n conviction of a petty iii%deinealior. the 
necessity of a bill of indictment in the latter court i. di\l)ensed with. 
Ibid. 

23. Co~o.ts- . I~i t~isrl~cf ioir-Ji~rozi lc  ('orit.ts-1111~tstiyntioil--.litsticc>s of thc 
Pecrrc-Sttrtutcs.-The juvenilr court, as a separate part of tlle Supe- 
rior Court. is given, by C. S., ,5039, among other things, tlle sole 
power to investigate charges of misdemeanorq, and of felonies with 
punishnient not e\ceecling a ten-sear imprisonment, made against 
children bttween the ages of fourteen and uisteen $ ? a n .  a t  the time 
of the offense committed, and excludes the jurisdiction of the justice 
of the peace to bind them orer to the Superior Court in such inftances. 
S. I .  Bttrnctt, 179 N. C., 735, cited and applied. R. 1.. Coble, 534. 

24. Sct?tie-Assairlts-Denrlly TVeapot~-Stcpoior Court-Ttansfo of Causes 
-Rcnzozwl of Causes.-The juvenile court has exclusive jurisdiction 
over investigating a charge of an assault a deadly weapon, 
inflicting a serious injury, made hx a child within sisteen years of 
age, and where a justice of the peace has assumed jurisdiction and 
bound the defendant over to the Superior Court, the case will, on 
motion. be removed to the juvenile court. to be proceeded with as  the 
statute directs, though a t  the later date the offender's age niay be 
more tliari sixteen years. C. S., 5030. Ibid. 
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26. Courts-JuveniZe Courts-Jurisdictiotz-Correctiotz-Z?zfants- Children 
-11finoritu-Statutes.-Where the jurisdiction of the juvenile court 
has once attached it  remains during the minority of the youthful 
offender, for the purpose of his correction and reformation. S. C., 
5039. Ibid. 

26. Courts-Discretion-Evidence-Conduct of Trial.-The trial judge has 
discretionary power to control the order of the admission of the testi- 
mony, which is not reviewable when no substantial right of the 
appellant is  thereby impaired. S. z;. Harris,  600. 

27. Same-Introdzcctio?~ of TVitnesses-Cross-cxaw~irzatio~z-Waiver-Homi- 
cide.-It is not an abuse of the discretion of the trial judge in direct- 
ing the admission of testimony relating to the mental capacity of the 
prisoner to permit medical expert witness for the State, a t  his own 
request, and for good reason shown, to  give his evidence during the 
taking of the prisoner's eridence, when plenary evidence has been 
introduced upon which to base the hypothetical questions. nor mill 
i t  be held for error that  the time ailowed for the taking of this evi- 
dence was insufXcient for the prisoner's cross-examination, when i t  
appears from the case on appeal, settled by the judge, that this witnew 
left the stand with the consent of the prisoner's counsel. Ibid. 

28. Courts-Te~~~~zs-Statzitts-Co~iti?~~icr~~ce from Day to Day-Entries- 
Records-Homicide.-Daily eiitrieq on the journal during the trial of 
a felony, stating the name of the case and that the court take? a 
recess "until 9:30 tomorrow." and the entry nest  day "court convenecl 
a t  9:30 a. m. pursuant to recess," etc., in regular form, is a sufficient 
compliance with C. S., 4637, providing, among other things, "that in 
case the term of a court shall expire while a trial of a felony shall 
he in progress and before judgment qhall be given therein, the court 
.ha11 continue the term as long as in his opinion it  shall be necessary 
for the purposes of the case." Ibid. 

COURT'S DISCRETIOS. See Constitutional Law, 31, 3 2 ;  Criminal Law. 7 ;  
Trials, 2, 3. 

COURT'S JURISDICTIOK. See Warehousemen, 1. 

COT'ERTURE. See Limitation of Actions, 3. 

CREDIT. See Corporations, 6. 

CREDITORS. See Sales in Bulk, 2. 

CRIMISAL LAW. See Intoxicating Liquors, 2. 
1. Criminal Law-Evidence-Corroboration.-Testimoy in corroboratioll 

of the evidence of the prosecuting witness in a criminal action, in 
contradiction of the prisoner's testimony tending to establish an alibi, 
is competent. S .  v. Rhodes, 451. 

2. Criminal Law-Abortion-Pregitnnc2/-Destruction of C?tborn Child- 
Drugs-Ad~ice-Znteitt-Zi~di~tnzetzt-E.tdezce.-Indictment and evi- 
dence that the defendant advised the prosecutrix, who was then 
"pregnant or quick with child," to take a certain drug, medicine, or 
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CRIMINAL LAW-Continued. 
substance with intent to destroy the child is sufficient for a conviction 
under C. S., 4226, the advice and intent for the stat2d purpose being 
indictable under our statute. Rev., 3618 and 3619. S. a. Powell, 513. 

3. Criminal Lau-Aluto?nobiles-Rtat~~tes- Rccklcss Dr'ving. -Where a 
statute niakes it  a mi~clemeanor for careless or revlileiq driving of 
autoinohiles on public highways nit11 regard to the midth of the high- 
way, or traffic thereon, and to the danger of life, limb, or property of 
persons thereon, and by proviso fixing varying speed limits for auto- 
mobiles outside of and within incorporated cities or towns, making 
the violation of speed limits negligence per se, the legislative placing 
of these limits does not exclude a conviction for r i o l ~ t i n g  the preced- 
ing provisions of the statute a t  a less speed. C. S , 2618. S. c Vills. 
530. 

4. Ci'in~inal Lazc-Indictnzent-Separate Offenses-Court$.-An act defin- 
ing separately the reckless or careless driving of automobiles upon 
public highways, with reference to the streets in  residential and 
business portions of incorporated cities and towns, and on the public 
highway outside of them, making a violation thereof a misdemeanor, 
states several offenses, each of which is a separate crime, independent 
of the other. Zbid. 

5. Criminal Lato-I?tdict~?zent-Se2:cr(11 Cou?tt~-Verdict.--IV11ere there a re  
several counts in a criminal complaint (called indictment in this 
case), and each is for a distinct offense, a general ierdict of guilty 
will apply to  each, and a judgment rendered a s  to cach count will be 
sustained for the separate offense% C. S., 4622. Ibitl. 

6.  Criminal Law-Statutes-Classificntiolz. of Offe~zses-Lf,gislati.t'e Discre- 
tion-Constttutional Law.-The classification of criminal offenses and 
their punishment is a statutory regulation referred very largely to 
legislatire discretion. and in its exercise may not he interfered with 
by the courts unless in clearly arbi t rar j  instances. r';. ti. Stokes, 539. 

7. Crinl inal Lazc-Statutcs-L4uton~obiles-Ifighzc~- I?ltoxicants- Sen- 
tence-Court's Discl'ctlon-The intent of C. S., 4506, is to protect the 
public from the danger of intoxicated persons, etc., driving automo- 
biles on public highways and streets, and the puni~shment imposed, 
being reqtricted by the statute to a minimum as to line or imprison- 
ment, is left to the sound discretion of the trial judge. S. v. Jones, 
543. 

5. Criminal Lax-1tzdictme)zt-Waiaer-Statutes-PIe defendant. 
charged with a misdemeanor not containing the el?ment of fraud. 
deceit, or malice, may, on his appeal to the Superior ~Jourt ,  waive the 
bill of indictment and the grand jury's action therec~n, by appearing 
and entering a plea of guilty, under C. S., 4610. Zbid. 

9. Cri?ninal Law-Statutes-Sentence-Crucl and Unusual Punishments. 
A sentence of the Superior Court for two years on the public road for 
violating C. S., 4906, in running an automobile upon the public high- 
ways or streets by one intoxicated, etc.. cannot be held as  a matter 
of law on appeal as  the unconstitutional imposition of a cruel or 
unusual punishment. Zbid. 

10. Criminal Law-Assault ou Female-Z?zdictment-Age of Defendant- 
Statutes.-It is not necessary for the defendant's age to be stated in 
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the bill of indictment to convict him for an assault on a female, etc., 
when the proof clearly showed that  he was over eighteen a t  the time 
of the alleged assault, and on the trial no question was made as  to 
that fact. S. 5. Jones, 546. 

11. Criminal Law-Larceny-Felonious Iqatent-Instructions.-Although the 
trial judge has stated correctly the contention of the defendant a s  
to  guilty knowledge, i t  was error for him to exclude from the con- 
sideration of the jury certain evidence which the defendant offered 
to disprove, and which tended to disprove, such guilty knowledge or 
felonious intent. S. v. Jessup, 548. 

12. Criminal Law-Larceny-Evidence-Pelonious Intent.-In order to shorn 
that there was no felonious intent or guilty knowledge in taking or 
receiving an automobile, i t  is  competent for the defendant to show 
that the party who took the car, which was similar to one which he  
himself owned, did so by mistake, believing the car to be the one 
which belonged to him or his employer, and this would be competent 
evidence on behalf of the defendant, indicted for receiving the car 
knowing it  to be stolen, as  it  tended to shon7 a n  absence of felonious 
intent of the person who took the car, and, therefore, an absence of 
guilty knowledge by the defendant, who afterwards received it. Ibid. 

13. Criminal Law-Conspiracy-Indictment-E?jidence-the Not Named 
-Instructio?zs-Appeal and Error.--Where the bill of indictment 
charges a conspiracy resulting in the commission of a crime by persons 
named in the bill and others, and there is evidence thereof not only 
a s  to those named but also as  to others, a charge that  it  takes more 
than one person to make a conspiracy, but confining the definition of 
conspiracy to a conviction of more than one of the parties defendant, 
is reversible error, in leaving out of consideration the evidence that 
one of those named in the bill may have conspired with others not 
named therein. S. u. Digga, 550. 

14. Crimiml Law-Rape-Assault With Intent-Euidence-Nonsuit-Trials. 
Upon the trial for a n  assault upon a female with intent to ravish, 
evidence that  the defendant, living in the same house, entered t h e  
room of the prosecutrix a t  night through the partly open door to her 
room, and while she was asleep, placed his hand upon her hand and 
upon her forehead, and immediately left upon her waking and order- 
ing him to do so, is insufficient to convict under the charge of an 
intent to ravish her or to effect his unlawful purpose without her 
consent, and on this count a judgment a s  of nonsuit should be granted 
under the statute. S. u. Hill, 558. 

15. Same-Indictment-Court-Assault Upon a Female-Evidence-Non- 
suit-Trials.-TT7here the charge in the bill of indictment is an assault 
with the intent to ravish, the defendant, upon sufficient evidence, and 
if he is over the age of eighteen years, may be convicted of an assault 
upon a female, under the terms of our statute, as  if this charge had 
been stated as  a separate count; and evidence that the prisoner wak- 
ened the prosecutrix while she was asleep in her own room a t  night 
by placing his hand upon her hand and upon her forehead, is sufficient 
to convict of an assault upon a female, etc., and a motion a s  of nonsuit 
thereon may not be granted. though insufficient for a conviction of 
the intent to ravish her. Ibid. 
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16. Criminal Law-Husband and Wife-Abnndonn~ent-f'tatutes-Limita- 

tion of Actions.-Where a man willfully abandons his wife, sends 
remittances for her support, returns and lives with her a s  man and 
wife for a while, and again abandons her, his willfully leaving her 
the second time without providing a n  adequate support for her is a 
fresh "abandonment and failure to support." made a misdemeanor by 
C. S., 4447, and an indictment found within two y e u s  therefrom is 
not barred by the statute of limitations. S. v. Beam, 595. 

17. Criminal Law-Hushnnd and Tl'ife-Ab(11tdon1ne1tt-8ctiolzs-Venue- 
C o z ~ r t s 4 u r i s d i c t i o n . - - m e  a man willfully abandons his wife in 
this State and fails to send her fusds for a n  adequai e support, when 
he was residing in another State, he cannot direct h6.r choice of resi- 
dence and is indictalile under the laws of this State in the county of 
her residence. C. S.. 4447. Ibid. 

18. Crintinnl Lax-Husband and FVife-Aba,tdo~tment-Justification.-A 
conviction of a willful abandonment by the husband of his wife is 
equivalent to a finding that he has left her without justification. 
C. S., 4447. Ibid. 

19. Criwtincrl J,n~c-Husband und Wife-Abaitdomzent - S u p p o r - I ~ l ~ ~ t -  
?)~olt-&;.cic~,tcc-Btcrdc?~ of Proof.-Upon a trial undt?r a n  indictment 
of the husband for the abandonment of his wife ( C  S., 4445), both 
the fact of willful abandonment and that of failure to support must be 
alleged :rnd prorecl, the abandonment, being a singlt> act and not ;I 

continuing offense, (la) by day, bnt the d u t j  to support being a con- 
tinuing one during the marital union, to be performed by him un1e.s 
relieved therefrom b~ legal excuse; and his willful ai~andonment and 
failure to provide constitutes the statutory offense. I b ~ d .  

CRIMINAI, SEGLIGESCF: See Automobiles, 5 
1. Crlnflnnl Seql~gotcc-Ktat l i t~~~.-TT11ere one i.; tried for the r rck les  

driving of an ;~utomobile made criminal b j  our statule (C.  S. 2618). 
ancl an unintentional killing has been ectabliihed $y him, evidence is 
sufficient for conviction of mansl:~ughter which tends to show such 
recltleswess or careleswess as  is  incompatible with .I proper regard 
for hnmen life or limb, or that such injurj was likelj to occur under 
the circumstances. B z. Rountrec, 835. 

2. Rat)lc-JIa?lslntighter.-The commiscion of a dangerous act, in itself a 
violation of a statute, iutcnded to prevent injury to the l>eruon, when 
death to a~lothcr  ensueq re~~clers  the actor guilty of ruanslaughter i ~ t  
least. Ibid. 

3. Criminal Segligcnce-Stattites-Spced Lt)nits.-Where an act makes 
reckless driving of automobiles upon the public h i g l y ~ y q ,  under 
certain conclltions, a criminal offense, and there is i~ proviso fixing 
various speed limitq thereon :is to different localities and conditioni 
criminal negligence per se and indictable, the proviso a s  to the speed 
li~iiits does not necessarily preclude conviction of the offense pre- 
scribed i n  the body of the act for reclilessne-s while driving at  lesc 
speed. Ibid. 

CROPS. See Deeds m d  Conveyaiices, 19. 
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CROSS-EXAMINATION. See Courts, 27 ; Homicide, 9. 

CROSSINGS. See Railroads, 2, 3, 5, 6, 8, 9, 10. 

CUMMINGS AhIENDMENT. See Carriers of Freight,  2. 

CUSTOM See Carriers of Freight,  7. 

CY PRES.  See Trusts,  2. 

DAMAGES. See Suisaace,  1 ,  2 ; Libel and Slander, 3, 5, 7 ; Drainage Districts, 
2 ; Carriers of Passengers, 7 ; Instructions, 1 ,  2 ; Principal and Agent, 
2 ; Vendor and Purchaser,  2 ; Contracts, 4, 9, 15, 1 8 ;  Deeds and Convey- 
ances, 19 : Municipal Corporations, 1 ; Carriers of Freight,  4, 6 ; Sheriffs, 
3 ;  Abduction, 1 ; Appeal and Error ,  23. 

Dalnages-Pcrsonal Injuru-Diafiguremetlt-Hurni1iatio.n.-JThere there is  
evidence tending to show t h a t  the  feme plaintiff had  been physically 
disfigured on account of a n  injury negligently inflicted. entitling her 
to recover damages, testimoii!: in her behalf, a s  to the  measure of 
damages, tha t  the injurieq so  received were embarrassing and humili- 
a t ing to  her  i s  competent. I J a i k t r  c. R. R., 96. 

DBSGER. See Railroads. 12. 

DAKGEROUS INSTRURIESTLiLITIES. See Evidence, 1 ; Negligence. 

DAYS O F  GRACE. See Insurance, Life, 4. 

DEADLY WEAPONS. See Courts, 24. 

DEALERS. See Sales in  Bulk. 4. 

DEATH. See Contracts, 6. 9. 

DEBT. See Sta tute  of Frauds ,  1. 

DEBTOR A S D  CREDITOR. See Compromise, 1. 

DECEIT. See Warehousemen, 3. 

DECISIONS. See Judgments, 7 .  

DECLARATIONS. See Contracts, 2 ;  Evidence, 6, 7. 

DEDICATION. See Easements. 2. 3. 

DEEDS A S D  COST'ETAKCES. See Actions. 1 ; Judgments, 8 ;  Betterments, 
3:  Eridence, 6, 1 6 ;  Clerks of Court, 1; Equity. 1 ; Estates,  1, 2 ; Limita- 
tion of Actions. 3, 4 ;  Statutes.  3 ;  Easements, 3. 

1. Deeds and Co?~ccufl~~ces-Deliccry-Pagrnetzt of Purchase Price- 
Equitu-Estates-Ecidcnce.-Were a grantee in a deed necessary 
t o  establish plaintiff's chaiu of t i t le has  died before delivery of the  
deed, i t  i s  necesuary for  his heirs a t  law to successfully claim a n  
equitable estate in the  lands covered by the deed, to establish pay- 
ment by their  ancestor by sufficient evidence, and in the  absence of a 
finding thereon, i t  cannot be so declared a s  a mat ter  of law. Cedar 
W o r k s  u. Shepard. 13. 
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2 Deeds and Cot~r f  ~jnnrcs-Tnr Decds- ifldarlts-I'rcs~i~?lpf~r~tt\-Stat- 

nfc.\ -Under the ~jrovisions of ch. 137, sec 70. Public [,an s of 1887, i t  
i5 required that  a l?urchaser a t  the sheriff's sale of Innd for taxes 
chow. 1)) atfitl:lvit, :L compliance nit11 the provisions of the statute, and 
prefrnt i t  to the one authorized by law to execute the tax cleed. and 
I)) fuch officer delivered to the r e ~ i s t e r  of deeds for m t r j  of record, 
n hich niuct be 11.1 evidenre o n t d e  the derd. and the-e being no pre- 
\nm~)tion under section 74 of wid chapter that  this h ~ s  heen done, in 
the :~lhence of .ucll proof, the purchawr acquires no title Zbitl 

3 Snwc.-Sections 60, 70. and 71 of the acts of 1887, relating <l~rcifically 
to matter\ and thing.: required to be done by the pu~chaser  a t  a tax 
calc, to perfect his title to the lands. are  omitted by the act of 1589, 
nhile sec 74 of the folmer act, relating to presumption.. iu expressly 
1)rougllt forward n i th  prxctically no  modification^, and hence a tax 
deccl made under the provieions of the act of 1,989 is valid without 
proof of the affidavit. e tc .  required b j  the act of 1887. Ibid. 

4 D c f ~ l \  and Cottrcljanccs-Tor Dccds-Cou~t~j.-d il~erilf 's cleed to land 
wld for the noripas ment of taxes liin:: nitliin hi< own and an adjoin- 
ing county i \  valid only a s  to so much of the lanil a$ lies nithill 111s 
elm county, and of no effect bejond its honndary. Ibid. 

5. Dct ds n ~ r l  Convc~onccs-Strctc Boco tl of Educatio)~-Atate's Lands- 
Grants-Where the plaintiff claima lands under a deed from the 
Statr Roard of Education executed in 1904, and niesue conve)ances, 
; I I I ~  i t  appears that the State hat1 granted it  to othc~rs in 1784 ant1 
1792, his title mill fail, for the deed from the State Eoard of Educa- 
tion has no legal effect when State grant5 covering the uame lands 
are  shown to have been issued prior to 1825. Tr'estort c. Luntber Co., 
162 S. C., 1G6, cited as  con troll in^.. Ibid 

6 Dccds and Con ccijances-&'c 01s--1'1 CPII  n l p t  I O ~ S  -\There I deed acknowl- 
edged before a commiusioner of :~ffidnritc in another qtate. conreying 
lands here, doe.; not 511ow the affixing of the commis+mer's seal on 
the record. but this fact ic recited in the conveyance. the seal will he 
presumed, and the ralidity of the deed will be upheld. nothing else 
appearing to the contrary. STzidcr I.. Lnmbcr Co, 60. 

7 Dccds and Cowcc~jancc s-Pce-Hc irs-TTills-Devises--Zi~tetzt -While 
prior to 1879 (C. S., 991) the word "heirs" was gencbrally necessary 
to create a fee-simple eutate. there is exception as  to  tlevisea and 
equitable estates, and these may pass without the r\ord "heirs" if 
such intention al~pcars  by correct interpretation of the instrument. 
TVhzcAurd v. Whitellztrst. 79. 

5 Sanlc-I?ztcrpretatio)t-1)rte)tt.-TTIlere i t  appears from I he conutruct~on 
of a deed made in 1871 that the land granted was to his dauehter in 
lieu of her share in the grantor's estate, the construction of this deed 
will be governed by the principles applicable to the i~iterprctation of 
devises and equitable estates arising under a will, n h ? n  expressed in 
the instrument as  being in the nature of, or a substitube for, a devise. 
Ibid. 

9. game-Estates-Tenant8 in Common.-Where, in 1871, a father has con- 
veyed certain of his lands to his daughter, "and her ~ ~ e a r e s t  blood 
relations." in lieu of her share in his estate, and from the interpreta- 



INDEX. 689 

DEEDS AND CONVEYANCES-Continued. 
tion of the instrument a s  a whole this intent clearly appears, and is  
evidenced by the donor's express language, such intent will control 
the interpretation, and the daughter takes a fee simple title to the 
whole, and not that of a tenant in common with her children. Ibid. 

10. Deeds and Conveyances-Equity-Case Agreed-Cancellation-Statutes. 
While ordinarily it  was necessary to invoke the jurisdiction of a 
court of equity to correct a deed to lands made before 1879 (C. S., 
991), so a s  to show that  in  fact i t  was intended to convey a fee-simple 
title, when the word "heirs" had been omitted, yet, when the cause is 
submitted upon a cause agreed (C. S., 961), the court, in its equitable 
powers, may correct the instrument, when it  clearly appears from the 
interpretation thereof that the donor intended to pass a fee-simple 
title, and had unintentionally omitted therefrom the word "heirs." 
Ibid. 

11. Deeds and Conveyances-Revocation-Estates-Merger-here land 
is  conveyed in fee, reserving a life estate to the grantors, and there- 
after they make a deed to the same lands to the same grantors, con- 
veying an absolute fee-simple title, stating its purpose to revoke the 
prior deed, the question of merger does not arise, and instead of being 
two estates, one a particular estate for life and the other a remainder 
in fee, the prior deed being revoked by the second one, th'ere is but one 
estate, which is  an absolute fee-simple one. Butler v. Bell, 85. 

12. Deeds and Conveyances-Mental I?tcapacity-Voidable Dceds-Pur- 
chaser.-A deed by one legally incompetent to make i t  is not void, but 
valid for all purposes, until assailed or set aside a t  the instance of 
those having an interest to impeach it ,  and a subsequent grantee who 
is  not an innocent purchaser for value without notice of the incapacity 
of the original grantor stands in the same category as  his grantor. 
Ibid. 

13. Deeds and Conveyances-Voidable Deeds-Color of Title.-A deed to 
lands voidable for the incapacity of the grantor to make it ,  is not for 
that reason deprived of its sufficiency a s  color of title. Ibid. 

14. Same - Pu~chasers  - Limitation of Action - Adverse Possession.-A 
grantee who has acquired a voidable title to lands under sufficiently 
colorable deeds, may ripen his defective title into a good one by suffi- 
cient adverse possession thereunder, which is a distinct or separate 
source of title from the one under which he had entered possession 
of the lands. Ibid. 

15. Deeds nnd Co?zce~/ances-Colo1'-Poss~~ssio~~-Notice.-The possession 
of one under color of title is notice of his claims of title to the lands. 
Ibitl. 

16. Deeds and Conveyances-Fraud-Me?ttaZ Incapacity-Evidence.-In a 
suit to set aside a deed for mental incapacity of the grantor, i t  was 
competent to show that she had a fall resulting in a fractured hip a 
year before the making of the deed, when she was of weak mind, more 
than eighty years of age, with the further evidence that thereafter 
her mental and physical condition grew worse until her death. 
Boone v .  Sykes, 143. 



17. Deeds and Co?~cc'~a?~c~s-Frtr~rd-Jfe~~tnl I~~cnpncit! /-Vclde~tce-Hypo- 
tlcc't1co7 Q r ~ e ~ f i o t l s - T ~ r t i / c . ~ v - - E . r ~ ~ ~ r t ~  --JVliere the sufficie~icj of a 
deed for the want of nielital wl)acity of tlie gralitor to 111al;e it is in 
que\tion, and tlie ~1:iiutiff i~ ~ ~ e r m i t t e d  011 ~ . r o s s - ~ ~ s a n l i ~ i a t i o ~ ~  to testify 
to the simity of the grantor. : ~ w m i i ~ f g  certain facts to hP true, it  is  
comlx+?nt for him to testify as  to hi.; opinion if th. facts were re- 
versed, ant1 not r tmwihle error for the lack of w p ~ ~ o r t i n g  evidence, 
such Iwing necessarj to gix e tlie jury a l ~ r o l ~ e r  estimate of the testi- 
mouy of the wit~ieiu Ib1c7. 

IS. Def ds rind Cot! ~.c!/cl?~ccs-Frtrurl-Jlc 11tal 111cnpacitr]-Ecldoirc.-IVllere 
there was evidence tentling to show that  the grillitor in :i deed, sought 
to Iw iet niide for iiie~it:rl incapacity. u:li eight) yea .s of age and of 
feeble milid at the time, aurl warlually grew worse until her death. 
teitiruon) that six or cinht li~onths after executing tile dced she sent 
for nitness. stating ille had uo recollection thereoq. hut upon his 
r w a l l i ~ ~ g  it to her lnintl recollected nntl was satisfied with it, is not 
prejudicial to the d(>ftnd,lnt : hut. ~f otliern ~ s e .  it  waa co~npetent upon 
tlie q u e s t i o ~ ~  of the grantor's mrlit:il capacity :it the time she executed 
tlie conveyance I hid. 

19. Dtcds nibd C o ~ z v e / ] n ~ ~ c t a - J ~ e ~ ~ t c ~ l  I l lccl~~aot~-("o?~Hln(?atio?l-Bl~ide?lce 
-17c~7uc of C~.ops-Damaqc s.--Upon the question of t1 e inadequacy of 
tlic. consideratiou of a deed sought to be set aside for lack of the 
111e1it;tl ri~l):rrity of t h ~  grantor. where a nitnecs has testified that a t  
the time of its ~ x t ~ c u t l o l ~  in 1917 the Inlid was poor and sorry, with 
I~ig gullies and ~vnches on it ,  etc mid nu to its con.equent value, it  
is competent to 41ow in contradiction that  the following year the 
lanil yielded a good and va1ual)le crop, without a change in the condi- 
tion of tlie land. Ibid. 

20. Dcc 17s trlr17 ( ' o ~ / c c ~ / n ~ / c r ' \ - G i ~ a ~ ~ f t c  S o t  f ~ r  Essc-Rscocatioiz-Statuter. 
Tlic l)rovisiol~s of the htntnte, ch. 198. 1,aws of 1803, m;~Bing revocable 
by the gr:rntor his decd to persons not then in being, has no applica- 
tion when the deed m:rs made prior thereto, for the rights conferred 
thereunder are fixed a t  the date of its registmtion. X7c 1.. Journigan, 
180. 

21 Dccds t r ~ d  Co)lve!la?tccs-Xcyistmttor~-Lenses-A-of -The owner of 
tlie fee by a registered chain of titlr ir not affected I \  it11 notice of 11 

ninrt) -nine-j ear leace uutler which an adverse part3 clximr f ~ o m  a 
common wurce until the registriitiou of tlie 1c:i-e, lo otlicr ~iot i re  
bein:. cnfficiciit under the provisions of our itatute (' S .  330!3 Dye 
v llo? rrson, 309. 

22. Same-Posscssio?i of Lcnsee.-The mere posse*qiou of th(> !oms iit qlro 
under an unregistered ninety-niue-year lea-(> i i  not *.ufficient notice 
to the owner of the fee under a valid paper chain of title. C. S ,  
3309. Ibld. 

23 Sa~i/r-T,iri/rfatro?r of Acfio)zs.-The itatute of linlitatiou., tlocs uot begin 
to run in favor of the leusee in possehsion under a uinety-nine-year 
lease of h n d s  until the registration of the leas?, ;I< :~gdinit the owner 
of the fee under a paper chain of title from a coniruo~~ wmce  (' S , 
3309 lbid. 
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24. Deeds a ~ ~ d  Contieun~~ces-Titnber-Reset-vatiot~ of Title-Conditions- 

Notice.-A grantor of lands reserving "all wood and timber" thereon, 
with provisions that should the grantee divide the lands into the lots 
the reserved right would cease "after any building is hegun," is re- 
quired to give a reasonable notice of the time the reservation shall 
expire, when no time limit therefor is specified. Xill ing Co. v .  Vills 
Co., 361. 

25. Same-Equitu-Cloud on Title-Suite.-Where the grantor of lands has 
reserved the right to the timber growing thereon, but this right to 
cease if the grantee divide the lands into lots and erect buildings 
thereon, and the grantee, after reasonable notice to cut the timber has 
not done so on all of the lots, his claim of right to continue the cutting 
as  to these remaining lots is a cloud upon the grantor's title, which 
he may have removed in his suit for that purpose. Ibid. 

26. Deeds n ) ~ d  Conccuarzees-Tintbcl. Dcedu-Expiratio~z of Time Limit- 
I~~jzr>lcfion-E'quztu.-An order perpetually enjoining a grantee in a 
deed from cutting timber upon land after his right has ceased is a 
proper one in a suit by the owner to remove the grantee's claim of 
right as  a cloud upon his title. Ibid. 

27. Deeds and Conveya?zces-TVnrra~zty-Breach of Warrn~ztu-Desoiptio~~ 
-Reference to  Prior Dccds-Jfops-.4ctio?~sS-TTThere a deed to a large 
body of lands, definitely known as certain lands, escludes from tlie 
conrepance those of persons holding parts thereof under superior title. 
and thereafter is referred to in another deed for more full or par- 
ticular description, together with a map showing the lands escluded. 
both the former deed and the map are to be taken as a part of the 
description in the later deed in the chain of the purchaser's title 
thereunder. and the purchaser may not recover damages for the 
lappage in an action brought upon the breach of warranty. Ln~lt: T. 
Howell, 401. 

28. Deeds and Conucya?zccs-l;"~ntid-Evidetzce-Co?zsiderntio~~.-TVl~ere the 
plaintiff seeks to set aside her deed given to the defendant u~o11 tin 
issue of fraud, relying upon tlie gross inadequacy of price as  evitlciice 
thereof, the question of value, upon the evidence, is a question for the 
determination of the jury; m ~ d  in this case, Held, the difference of 
value contended for by plaintiff was not so inadecluate a- to have been 
sufficient of itself, upon the issue. Forbes v .  Harrison. 461. 

20. Deeds and Con~cya?zces-Fraud-Iitto.lcledye of  fact^.-Where the Ilene- 
ficiary has full knowledge of the facts which he claims were not 
revealed to him by his fiduciary and alleged as  fraud in a transaction 
which the fiduciary has induced, it  becomes immaterial as to whether 
the latter revealed them to him or not. as  if revealed. he would hare 
had no better knowledge of them. Ibid. 

30. Deeds and Co~zceyar1ces-Fmud-Vc~dict-I?18tr~~ctioi1~.-~1 deed made 
by the beneficiary to his trustee will not he set a5ide for fraud on 
appeal, when, upon the evidence and correct instructions as  to the 
law, the j u r ~  has found that  the transaction between tlie parties was 
in every way fair and abovehoard, the concideration adequate, and 110 

advantage taken by the fiduciary. Ibid. 
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DEEDS AND CONVEYANCES--C~~~~?IU~~~. 
31. Deeds and Cowveyances-Married WomelliPrivy Extsmimation-Pro- 

bate.-The privy esamination of a married woman is not invalid 
merely because her husband was in the same room with her a t  the 
time, when the room was sufficient in size to permit 1er t~ act sepa- 
rate and apart from and without any fear or compulsion of him, and 
her consent war given in accordance with the requ rements of the 
law. Ibid. 

32. Deeds and Conveyatmw-Husbalzd and Wife-Probate--Title.-A deed 
by a married R-oman to convey her land will pass no interest therein 
when her privy esamination has not been taken acc'ording to law. 
Clendenin ?.. Clmdenin, 465. 

33 Deeds o ~ d  Co~lvcynnces  -Fraud-lT?tdue I ~ ~ ~ ~ I L ~ I ~ C C - ~ : L ' ~ ~ C I ~ C C - Q Z L ~ . ~ -  
tions for Jury.-Held, in  this case the evidence of the lack of capacity 
of the grantor to make a deed, attacked for fraud and undue influence, 
taken altogether was sufficient to take the case to the jury upon the 
issue submitted. Ellis v. Barnes, 476. 

DEEDS I?; TRUST. See Mortgages, 1. 

DEFAULT. See Judgments, 1. 

DEFEASANCE. See Wills, 10. 

DEFENSES. See Pleadings, 3 ; Libel and Slander, 2 ; Courts, 12 ; Intoxicating 
Liquors, 12. 

DELIRERATIOK. See Homicide, 7. 

DELIVERY. See Deeds and Conveyances, 1 ;  Gifts, 2, 3, 6 ;  Government, 1 ; 
Principal and Agent, 6. 

DEMAKD. See Carriers of Freight, 1. 

DEMURRER. See Pleadings, 2 ; Libel and Slander, 2 ; Actions, 2 ,  4. 

DEPOT. See Carriers of Passengers, 6. 

DESCENT AND DISTRIBUTION. See Estates, 4 ;  Wills, 19. 
Descent and Distributiotb-Estatcs-Contingent Remainders.-A contin- 

gent remainder, or like interest in lands is transmissil,le by dercent. 
Baughane v. Trust Co., 406. 

DESCRIPTION. See Deeds and Conveyances, 27. 

DEVELOPMENT. See Easements, 2. 

DEVISES. See Deeds and Conveyances, 7 ;  Wills, 4, 9, 12. 

DIRECTOR GENERAL. See Railroads, 1 ;  Removal of Causes, 3. 

DISCRETION. See Constitutional Law, 18;  Courts, 17, 18, 26, 49. 

DISCRIMINATION. See Corporations, 3 ;  Constitutional Law, 18, 30. 

DISFIGUREMENTS. See Damages, 1. 
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DISTILLERIES. See Sheriffs, 4. 

DISTRICTS. See School Districts ; Trusts, 5 ; Drainage Districts. 

DIVERSITY O F  CITIZENSHIP. See Removal of Causes. 

DIVORCE. See Actions, 3. 

DOCKET. See Appeal and Error, 20. 

DOCUMENTS. See Jury, 1. 

DRAINAGE DISTRICTS. See Statutes, 8. 
1. Drainage District-Petitioners-Withdruwal of Names-Statutes.-Upon 

the return day set by the clerk of the court for the hearing of the 
landowners in a proposed drainage district, C. S., 6284, etc., i t  may be 
shown by those opposed to the petition that some of those who signed 
i t  desired to withdraw, and that  eliminating their names the peti- 
tioners would not represent a majority of the landowners in the dis- 
trict, or such owning three-fourths of the lands, a s  the statute re- 
quires. 8~m.s t rong  v. Beaman,  11. 

2. Drainage-Canals-Duty of Abutting Owners-Cleaning Ditches-Dam- 
ages.-Where a drainage canal has been established and used as of 
right by abutting proprietors, in the absence of statutory or other 
valid contract or prescription regulation to the contrary, the obligation 
is upon each of the proprietors to clear out and properly maintain the 
portion of the canal running through his own land, and ordinarily, he 
has no right to compel an upper proprietor to do this for him, nor to 
hold him in damages for not doing it. Craf t  v. Lumber Go.. 29. 

3. Bame-Statutes-Courts.-Where the main canal for the drainage of a 
large area of land has been used for drainage by a number of abutting 
owners as  a matter of right, in this case, for sixty years, or for a 
period of seven years or more, in the absence of contract, stipulation 
or statutory or prescriptive provisions, our statutes have prescribed 
a method to proportion the burdens of care, upkeep and maintenance 
of the main canal among the adjoining owners, to be determined on 
petition to be duly filed before a justice of the peace or clerk of the 
Superior Court, who shall, by commissioners or jury of view, cause 
the respective obligations and burdens to  be ascertained and fixed 
and apportioned among the respective proprietors, enforceable upon 
the report accordingly made and confirmed. C. S., secs. 5272, 5273, 
5274, 5280, et seq. Ibid.  

DRUGS. See Criminal Law, 2. 

EASEMENTS. See Judgments, 8, 9. 
1. Easements-Streets-Hig1~ways.-The right to an easement in a public 

street or highway, a s  a general rule, may be acquired by grant or 
dedication, by the exercise of the power of eminent domain, or by 
user for the requisite time. Stephens v. Homes Co., 335. 

2. Bame - Dedication - Plats- Divisions- Maps- Land Development.-- 
Where lands have been platted into blocks, lots and streets, etc., and 
thus developed and sold by deeds referring in their descriptions to the 
plat, i t  has the effect of a dedication as  between the grantors and the 



purcl~asers, not only as  to the streets, etc.. adjoining each purchaser, 
but also a4 to all t11o.e appearin:: upon the tleqi:.n:~ted pint. without 
any authority of the rrantor to change them, unless such power is 
specifically reserved to them. Ib td .  

3. Same-Det d s  a?ld Co~z~~e~a~~ees-Szrbdisia~o~zu-Dediccct~o~~-Esfoppel- 
Where the owner of several tract\ of land lias them platted into sev- 
eral subdivisions. showing hlochs. lots :md utreets, and hac sold the 
lots hy conveyance referring each lot to it\  respective subdivision for 
dewx4ption, some of these subdivisions rcwrrinp the r g h t  to  alter and 
change streets under rertain conditions, mid aq a palt of the general 
scheme has heretofore mapped thtl entire property in general outline. 
showing thereon some of the \treetc, for the purpocr of aidme investi- 
gation of title, which were ncvcr constrnctcil : He'd. the question 
of dedication and ectoppel hetwcen the onlier and the purc.liaser\ will 
apply only to the divisional map on which ~ a c h  lot leslrwtivelq aIlgearq, 
and the various subdivisions will not be regarded as  In integral part 
of the entire tract considered a* a whole. Ib td .  

4. Same-"Keg ilIaps."-Where the deed of a purchaser of a lot refers for 
description to a divisional map of lands laid off into l~locks, lots, and 
streets, he may not refuse title to the lot so purchased llporl the ground 
that he would receive a smaller lot tllan I N  had purcli: sed, 1)ec:mse an 
original map in general outline, and used for an entirely different 
purpose in the general scheme for development. showed the adjoining 
street as  broader and shaped differently, thus giving an easement in 
the locus in quo.  Ib id .  

5. Same-Registratiotz-ATotice.-Where a body of land 111s been platted 
and mapped into blocks, lots, and streets by several separate and 
distinct divisions, and lots sold with reference to ei~cll division re- 
spectively for description. the streets shown on the di.iisiona1 map of 
each respective lot, as  between the owner and purchaser, is dedicated 
to the owners of the lot therein; and the fact that  a prior registered 
"key map," or one in general outline of the entire t.act, had some 
streets marked thereon, will not be regarded as  a dedication of those 
streets so a s  to give the purchasers any rights therein. Ibitl.  

EJECTMENT. See Actions, 1. 

ELECTIONS. See Constitutional Law, 15. 
1. E l e c t i o n s - C o u i z t i e s - C o u i z t y - s e a t s - E l e w e  vo'ters- Votes. 

An act submitting to the voters of a county the question of the change 
of 1oc:ttion of the county-seat, and providing for n large debt for the 
county buildings to be erected in concequc'nce. required that  unless a 
majority of all "the qualified voters of the county" actually "voted" 
in favor of one of the designated places, i~ second election should be 
held for a choice between tlie two places receiving tf e highest and 
the nest  highest "votes": Eleld, the words "qualified ~ o t e  or voters" 
are  in accordance with tlie intent of the statute, equivalent to the 
words "qualified electors," nnd that  a majority of the qualified voters 
a t  the election would be insufficient. unless also a majority of the 
qualified electors of the county, whether they voted or not. Lorzg 
u. Comrs., 146. 
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ELECTIOSS-Conf inued. 
2. Same-Constitzctio,lal Law-"Faith and Credit"-Statutes.-An act  per- 

mitting a rounty to change i t s  county-seat, and to  incur a debt fo r  
t ha t  purpose. submitting the  question to the  determination of a 
majority of the qualifiecl voters thereof, must be approved under the  
lxovisions of our Constitution. Art. VII ,  see. 7, requiring that  for a 
county, e t c .  t o  contract a debt, pledge i t s  faith.  or loan i t s  credit. i t  
qhall be ave r t a ined  by a majority of the qualified voters ( in  the  sense 
of electors) therein, and not merely by a majority of those voting, if 
a less number. Ibid. 

3. Elections - Polling Places - Electors - Presun~ptioas-N~tice.-J\~here 
polling places in  each township of a road diqtrict h a r e  been established 
for a long time and a r e  regarded a s  perm:inent, i t  will be presumed 
tha t  each voter within the district knew wher'e he  should register 
and vote on the question of bonds, and where the  notice of the election 
complied with the law escept designating the  e sac t  location of these 
 ell known polling lilaces, the election will not be declared inralid 
solely on tha t  account. Comrs. v. Bank, 348. 

ELECTORS. See ('onstitutional Law, 7 ;  Elections, 1, 3. 

EMIiYEKT DOMAIX. See Constitutional Law, 5 ; Easement, 2. 

ELECTRICITY. See Evidence, 11. 

EMPLOYER AXD EMPLOYEE. See Evidence, 11; Railroads, 14, 16. 
1. Emplol~er  (old Employee-Sfaster and Serlja~~t-dutornobiles-Negli- 

ye)1cc--Colltrlbzltor~~ Segligct1cc-Evit1e)1ce-Tricils.-TYl~ere there i s  
sufticient evidence of the negligence of the driver of a n  automobile, 
which proximately caused the death of :in employee while taking him 
to work, by turning the  machine from the  road over a n  embankment, 
the  mere fact t ha t  the deceased was  hitting on the edge of the machine 
with his feet  on the  running board, af ter  having been requested by the  
driver not to do so, i s  insufficient alone to take the  case to the jury 
upon the issue of contributory negligence. Huffnza)~ G. Ingold, 426. 

2. Employer nud E~nployee-Vaster and  Servant-Xegli~c?~ce-Duty of 
E'nfployer-ProcisiorL.-Held, under the facts of this case, the prin- 
ciple applies which relieves the  employer f rom liability when a n  acci- 
dent to a n  employee has  not resulted from some omission or  defect 
which the  employer i s  required to fulfill, in the reasonable and proper 
discharge of his duties, or  from which some appreciable or  substantial  
injury might be expected to occur when tested by the s tandard of 
reasonable prudence and foresight. Allen v. Lumber Co., 505. 

ENDORSEMEST.  See Negotiable Instruments. 1. 

ENTRIES.  See Courts, 28. 

EQUITY. See Deeds and Conveyances, 1, 10, 25, 26 ; Actions, 1, 5 ;  Contracts, 
5 ;  Warehousemen. 3 ; Courts, 6 ,  12; Trusts ,  1 ;  Appeal and Error ,  14; 
Courts, 16. 

Equitu-Laches-Limitatiolz of Bctions-Deeds and Conveyances-Voida- 
bZe Deeds-LlIeryer-.4dverse I'ossession-Color of Title.-Where a 
voidable but colorable deed to lands reserving a life estate has  merged 
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under a second and voidable deed conveying the title in fee without 
reservation, and such right has been acquired by a subsequent pur- 
chaser of the lands, equity will not permit an adverfse claimant with 
notice to sleep upon his right until the purchaser has acquired title 
by sufficient adverse possession under the color of his deed, and then 
successfully assert his right. Butler v .  Bell, 85. 

ESCAPE. See Sheriffs, 2. 

ESTATES. See Deeds and Conveyances, 1. 9, 11; Betterments, 1, 3 ;  Limita- 
tion of Actions. 4 ;  Wills, 7, 10, 12. 16. 18, 19: Descent and Distribn- 
tion, 1. 

1. Estates--Wills-Defensible Fee-Deeds and Conveya?ices--Estoppel.- 
A devise to the testator's son, A,, and should he die without issue, 
then the lands devised to him to be equally divided among the testa- 
tor's children or their issue living a t  the death of A , :  Held, the 
estate devised to A. is a defeasible fee, and should A. die without issue 
the estate would vest in his brothers and sisters living a t  the time of 
his death, and such of their children as  may then be alive. in fee, as  
coming from the testator direct. And the death of A. not having been 
shown the contrary is presumed, and a deed from his brothers and 
sisters cannot conTey an indefeasible fee-simple title to a purchaser. 
or estol? their own children or claimants. the childrm of those who 
a r e  deceased. Hutchinson v. Lzlcns, 53. 

2. Estates-Rulc in Shelleu's Case-Wills-Deeds and Conveyances.-A 
limitation coming within the rule in  Shelley's caw, recognized as  
existent in this State, operates ac: a rule of property. passing when 
applicable a fee simple, both in deeds and wills, regardless of a con- 
trary intent on the part of the testator or grantor appearing in the 
instrument. Wallace v. Wallace, 158. 

3. Samc-Statement of Rule.-Whenever an anceqtor by m y  gift or con- 
veyance took an estate of freehold, a s  an estate for life, and in the 
same gift or conveyance an est;lte is limited eithrtr mediatelj or 
immediately to his heirs or to the heirs of his body a <  a class to take 
in succession as  heirs to him, such words a re  words of limitation of 
the ?state, and conveys the inheritance, the whole property to the 
ancestor, and they are  not words of purchase. Ibid. 

4. Same-Descent and Distribution.-TTrhere the rule in Shelley'8 case 
controls the express will of the grantor tltat the first taker shall have 
a life estate only, the words "heirs" or "heirs of the body" must be 
taken in their technical sense, or carry the estate to the entire line of 
heirs to hold a s  inheritors under our canons of desccwt; but should 
these words be used a s  only designating certain persons, or confining 
the inheritance to a restricted class of heirs, the rule does not apply, 
and the a~lcestor or the first taker acquires only a lif? estate if such 
is according to the meanins of the express words of the instrument. 
Ibid. 

5. Same-Heirs of the Bodl/-Children.-The limitation to \V. for life, and 
after his death to his heirs, if any, in fee simple. and on failure 
thereof to his next of kin. the word "heirs" is not used in the sense 
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of general inheritors of the estate, but in the sense of issue or chil- 
dren, and in such case W. takes an estate for life, and the rule in 
Shelley's case does not apply. Zbid. 

6. Same-rest of Kin-Relationship by Blood.-In a limitation to one for 
life with remainder to his bodily heirs, if any, and on failure thereof 
to his "nest of kin," the use of the words "bodily heirs" is to be taken 
in the sense of issue or children; and ,on the death of the life tenant 
without such issue or  children, the takers, under the term "nest of 
kin," a re  the nearest blood kin to the exclusion of relationship by 
marriage, and also of the principle of representation, unless con- 
trolling expressions in the instrument show a contrary intent. Zbid. 

7. Same-Representation.-In a limitation to  W. for li'fe, remainder to his 
bodily heirs, if any, and upon failure thereof, to his next of kin, on 
the death of W. without such heirs or issue, under the limitation to 
the next of kin, without more, the brothers and sisters of \ITT'.. who 
first take, will inherit to the exclusion of nephews and nieces of W. 
who are the children of deceased brothers and sisters. Ibid. 

ESTOPPEL. See Wills, 1 ;  Judgments, 4, 5, 6, 8 ;  Easements, 3 ;  Partition, 1 ;  
Appeal and Error, 38. 

EVIDENCE. See Criminal Law, 1, 2, 12, 13, 14, 15, 19;  Intoxicating Liquors, 
7, 11, 13, 17; Homicide, 1, 3, 4, 5, 6, 7, 8, 10, 11;  Trespass, 1 ;  Trials, 
3, 4 :  Verdict, 3 ;  Jury,  1, 2 ;  Motions, 1 ; Register of Deedq, 1 ; Street 
Railways, 4 ; Appeal and Error, 19 ; Employer and Employee. 1 ; Issues. 
2 ;  Nuisance, 1 ; Instructions, 1, 4 ;  Government. 1 ;  Principal and Agent, 
1, 3 ;  Railroads, 3. 5, 8,  9, 10, 1.5; Wills. 1 ;  Automobiles, 4, 7 ;  Libel and 
Slander, 7 ;  Sales in Bulk, 1 ;  Carriers of Freight, 3, 7, 8 ;  Pleadings, 3 ; 
Insurance. Life, 1, 3 ;  Contracts, 1, 2, 3. 5, 10, 17, 19;  Deeds and Convey- 
ances. 1, 16, 17, 18, 19, 28, 33; Appeal and Error, 1, 3, 6, 22, 28, 31, 
32, 35, 36, 37 ; Betterments, 1 ; Courts, 26 ; Carriers of Passengers, 1, 5 ; 
Corporations, 2 ;  Intoxicating Liquors, 2. 5 ;  Jury, 4. 

1. Ecidence-Father and Son-Assault-Z?ttercentiolL of Ron-Xotioe- 
Appeal a l ~ d  Error-Objections nrtd Esceptiotzs.-In a civil action to 
recover damages for an assault, where there is evidence that the 
plaintiff's son went to the assistance of his father, evidence is compe- 
tent which tends to show the son's motive in doing so, but it should 
be properly confined thereto, and its admission a s  to other matters 
tending to prejudice the defense. is erroneous. Roberson v. Stokes, 
59. 

2. Evidence-Competent in Part-Appeal and Error-Objections and Ex- 
ceptions.-Where the evidence a t  the trial is partly competent, an 
objection thereto must specify the ground upon which it  is incompe- 
tent, or the complaining party must ask the judge to restrict i t  within 
its proper limits, or i t  will not be passed upon on appeal. Ibid. 

3. Evidence-Burden of Proof-Admissions.-Where, in an action for 
damages for an injury received in an assault, the defendant admits 
that he had assaulted the plaintiff, and pleads and introduces evidence 
to show justification, the admission shifts the burden of proof to him. 
Ibid. 
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4. Evidclzce-Ncgliger~cc-Co?ztribiitor.l/ Se{~ligc?m-Burn 0 2  of Proof- 
1Ztrilrotrds.-The burden of proof ic upon the defend:l,it r i~ i l road com- 
pany to show contributory negligence of a passenger in nn antomobile, 
s t r u ~ k  while endexvoring to crosq i t? track Pa rke r  1 .  R. R., 96. 

5. Ecrrlc~tcc-Xegligct~ce-Cttic~ nttd To~c~~ts -Ort l t r !a)~c~cs . -The  introduc- 
tion of a n  ordinance of a town regulating the ?peed of tr:iinr bucking 
upon the t rack,  and properl) proven. C .  5.. 2525. and rtquirin?: :t signal 
light t o  be displayed. will not be regarded a s  er ror  o11 a l~peal .  when 
i t  i s  Itro\cn tha t  upon tlir evidence in tlie cnce the jury has  found, 
up011 a t ~ i a l  without leqal er ror ,  the nrgligence of the  defendant's 
employees ~ ~ r o s i m n t e l j  caused the personal in jury  for  whicah danlages 
wt.re wugh t  in the  action. 1 b ~ d .  

6. Et ide~tc c-Dcclarcrtloils-Dceds awl  C"~)l~c~j~ll~c~-Te)lrler-~eft~~~l of 
0~antcc-12cs Gtstnc-The grantee of :I dred to  the  came landq h a d  
t n o  tlecds from the  .nmc grantor.  hi\  fa ther ,  olic 'ecerving a life 
estate to :lnother, and the  ot11t.r convejirig the  fee-qimple title, reciting 
thc  c ~ n ~ e l l : r t i o n  of tlie firyt. Hcltl. to rel)ut tlic presu~ul~t io i i  of 
clrhvel) of tlie first deed b j  the  fac t  of rcgi,trrltlon, it na, competent 
to illow 11) a cliwiterrcted witnecc, t e q t i f ~ i u g  directly o the fac t ,  t ha t  
tlie grantcc lind r r f n v d  to accept the  trrider of the first deed, ant1 
wha t  had heen relc\antly w i d  a t  the  time, a s  a pa r t  o '  t he  ~ c s  gcstae, 
but not what  w,lc w i d  a f t e r  the f i ~ i t  dcctl liad betw r tco~decl  Roc v. 
Jot i r~t  i q f / ~ ~ .  1st). 

i Evitlt ~tcc-Dtcalart~tro~t.\-I,~tet.est.-The declarations of a grantor  of a 
dctd  in the cliaiu of t i t le t h a t  the grantee had  r e fuwd  delivery, t o  
r e l ~ u t  tlie prtsc~unil~tion of the  delivery, a r e  in the  intereht of the  
grantol .  a ~ ~ d  t1io.e claiming uiitler h i n ~ .  :md a r e  in:~tllniq.ible in evi- 
dence. Ibtd. 

S. Ecid('trcc. - Opi~r iolr- So~/c,rpo' ts-  dcl?~tissio~l.s.-JYllcre tlie clefelidant 
clevtric carr ier  by r:lil h:ls prnctically admitted 1)y i t ;  evidence t h a t  
by the exercise of an  ordin:~ry care  i t s  motorman could liave stopped 
i t s  car  within ;L certain distance, which would 1i:lve ,rvoided a colli- 
sion a t  ;I public crossing. the  testimony of :i iiouesyeut witness tha t  
defrl i t l : l~~t 's  c.ar vould have doue so under tlie circumstni~ccs becomes 
immaterial. C'osti~l c.  I'ozcct. Co., 197. 

9. Ez;itlci~cc-Opi~rio~r-So)ierpcl-ts-Jurl].-d nonexyert n i t n r s s  may ex- 
Ilrcq. :ln opinion, when lie knowc the  coliditionc, of tlie distance within 
mllicl~ the  vnr of an  electric carr ier  b) la11 call be stopped to avoid 
:kn ilijur!. t he  ,nl)ject of tlic s u i t ;  mid a jury may, unnided, do s o  
11p011 the eridencc tendins to show i t  17)ltl. 

10. E1.idorcc~-1Vif1tc,sscs-Opi?~iotz l'po~l t h t  Facts.-Tl~c e:icel~tion to the  
gcl~ernl  rulc. \vl~ivh admits  the  o~)inioli of :i witness upon the  facts,  has  
110 ;~pl~l ica t ion wliere the  facats niny be separately stated,  nnd the 
tcstin~olly i s  the  esl~ression of the  \vitness's opinion (of the  fac ts  at 
issue for the jury to determine. .Iltrrsllctll 1'. l'cl. (To., '92. 

11. Strt)it--4ppcal a ~ t d  F:~.t~ot~-Dart~/t~,arts I)~~lt.u~nctttaliticr-f;Iectricit2/- 
E t ~ ~ p l o u o .  tc~/tl Rt~tplo!jec.-The plaintiff' was employed by n te1cl)hone 
company ns  a l i~iem:~n.  and there \\-:IS eridencc tending to show tha t  
the lines of a I m w r  company, :I different one. were si rung u l ~ o ~ i  t h e  
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same line of poles, etc.; that  the power company's lines a t  places were 
negligently and dangerously close to those of the telephone company, 
with improper insulation, and that  the plaintiff's injury was caused 
by the high voltage of electricity on the mires of the power company 
communicated to  the wires of the telephone company, in themselves 
harmless, while the intestate was engaged in the scope of his duties 
on his employer's wires: Held, the opinion of a w i t n e s ~  that  the 
place was not safe was improperly admitted, and constituted reversi- 
ble error, the action being based on failure to provide safe place to 
work. Ibid. 

12. E~idence-Questions of Law-Trials-Tr218ts-r8es.-JYhere the va- 
lidity of an item in a will devising lands to  be held in trust for certain 
purposes is resisted upon the grounds of insufficient available funds 
for the purpose and the indefiniteness of the beneficiaries, etc., the 
construction is one of law when the facts are  not disputed, and an 
instruction to the jury to find the issue in the affirmative, if the jury 
believe the evidence, is  held to be without error under the facts of 
this case. Trust Co. u. Oghurn, 324. 

13. Euidence-dppeal and Error--iVeglige)zce-Act of God-Floods-Waters. 
Where the defendant is  sued for damages for the negligent breaking 
of his dam. and there is evidence that i t  was caused by the act of 
God, testimony a s  to the rainfall in other localities not situated or 
connected with the same locality and watershed, is incompetent. 
Cornrs. v. Jemings. 393. 

14. Evidence-Accounts-Admissions-Appeal and Error-Trials.-Where 
itemized statements of accounts are involved in the matters in con- 
troversy in an action, an exception that they were not verified accord- 
ing to law becomes immaterial n7hen they are  admitted to he correct 
by the appellant. 1,unzber Co. v. Elixabeth City, 442. 

15. E~idence-Xo?~suit-Trials.-TTThere the plaintiff's claim for lumber sold 
and delivered to the defendant is admitted by the latter. who sets up 
a counterclaim in damages, his motion for judgment a s  of nonsuit 
upon the evidence cannot be sustained. Ibid. 

16. Evidazce-Reference-Deeds and Co~zve~a)~ces--Color.--In this action 
involving title to land, the evidence a s  to adverse possession under 
color was sufficient to sustain the finding of the referee and their 
confirmation by the judge. Campbell u. Pearce, 495. 

17. Evidence-Bloodkour~ds-Crirni?zal Law.-In a criminal action. evidence 
that bloodhounds. that  had been trained and were accustomed to 
pursue the human track and found by experience to be reliable 
therein, had been placed upon the defendant's tracks, and followed 
them under such circumstances a3 to afford substantial assurance, or 
permit a reasonable inference of the defendant's identification, is 
sufficient to be submitted to the jury with other evidence tending to 
show the guilt of the defendant of the offense charged. S. 9. Robin- 
sora, 516. 

18. Same-Nonsuit-Trials.-JJThere there is evidence that the defendant, 
charged with a secret assault with a gun, had been pursued by blood- 
hounds, followed by a crowd, to his home, with further evidence that  
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he had a grudge against the one assaulted, the conc!ition of defend- 
ant's gun indicating that  it  is the one that  had been used; that lie 
left the crowd and the dogs that they had followed in his yard where 
the dogs had identified him, without comment or proiest, having first 
tried to account for the actions of the dogs, and t h ?  other evidence 
in this case: Held, sufficient, upon a motion a s  of nonsuit. to  take 
the case to the jury. Zbid. 

19. Evidence-A70nsuit--4ppca2 and Error.-Where, in an action for a 
secret assault, the State's evidence is  suLticient to talr~? the case to the 
jury, upon a motion as  of nonsuit, the defendant's contradictory 
evidence will not be considered. Zbid. 

20. Evidence-Nonsuit-Trials-Upon a motion for judgment as  of nonsuit, 
the evidence must be considered in the light mo?t favorable to the 
State and the court will not pass upon its weight or the credibility of 
the witnesses. S. v. Rountree, 533. 

21. Evidence-Character-Truth and Veracity.-A witness a s  to the char- 
acter can only be question a s  to the general character sf the defendant 
in a criminal action, and not a s  to his character for truth, unless the 
defendant has gone upon the stand in his own behalf, and the State 
has offered evidence for the purpose of impeaching his testimony as  
not being the truth. S. ?I. Poster. 130 N. C., 675, cited and distin- 
guished. S. v. Pearson, 588. 

EXCEPTIONS. See Appeal and Er ror ;  Intoxicating Liquors, 10, 17. 

EXECUTION. See Sheriffs. 

EXECUTORS AND ADiIIIiYISTRATORS. See Contracts. 

EXPENSES. See Constitutional Law, 16, 19;  Statutes. 6 ;  Coitracts, 21. 

EXPERTS. See Deeds and Conveyances, 17. 

EXPRESS COMPANIES. See Carriers of Freight, 8. 

FACTS. See Libel and Slander, 1 ;  Appeal and Error, 33, 43. 

FAITH AND CREDIT. See Constitutional Law, 7 ;  Elections, 2. 

FATHER AND SON. See Evidence, 1 ; Instructions, 2 ; P r i n c i ~ ~ a l  and Agent, 4. 

FEDERAL CONTROL. See Railroads, 1. 

FEDERAL EMPLOYERS' LIABILITY ACT. See Rnilroads, 14, 16. 

FEDERAL STATUTES. See Carriers of Freight, 1 ;  Intox~cating Liquors, 
1, 5, 14, 16. 

FEE. See Deeds and Conveyances, 7 ; Sheriffs, 4 ; Wills. 9, 14, 15 ; Estates, 1. 

FELONIOUS INTENT. See Criminal Law, 11, 1'7. 

FEMALE. See Constitutional Law, 30; Criminal Law, 10, If) 

FERTILIZER. See Contracts, 15. 
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FIAT. See Clerks of Court, 1. 

FINDINGS. See Appeal and Error, 36; Verdict, 4. 

FIRES. See Municipal Corporations, 8. 

FLAVORING EXTRACTS. See Intoxicating Liquors, 10, 13. 

FLOODS. See Evidence, 13. 

FORECLOSURE. See Vendor and Purchaser, 1; Mortgages, 1. 

FORFEITURE. See Intoxicating Liquors, 18. 

FRAUD. See Deeds and Conveyances, 16, 17, 18, 28, 29, 30, 33; Warehouse- 
men, 2 ; Contracts, 17 ; Insurance, Life, 1, 2 ; Actions, 7, 

FREIGHT. See Carriers of Freight ; Contracts, 13. 

FUNDS. See Trusts, 3. 

GAMING. See Negotiable Instruments, 1. 

GIFTS. 
1. Gifts-Causa Mortis.-To establish a gift causa mortis, i t  must be 

shown that  the donor intended the transfer of the subject-matter and 
a present actual or constructive delivery thereof, in the contemplation 
by the donor of his death from a present illness or some immediate 
peril. Thomas v. Houston, 91. 

2. Same-Inter Vivos-Intent-DeZivery.-Evidence that  the donor had 
deposited money in the bank and had received a certificate therefor, 
payable to  the order of himself, or his wife, and had deposited the 
certificate in his wife's trunk among his valuable papers, when he 
was in good health and attending to his business, is insufficient to 
establish a gift of the money to his wife, either causa mortis or inter 
uivos, and evidence that a t  the time he had stated to the cashier that 
he desired his wife to have the money in case of his death, and espe- 
cially without having communicated this intent to his wife, and with- 
out further evidence of delivery, was insufficient. Ibid. 

3. Gifts-Inter Vivos-Intent-Deliuer~.-To constitute a valid gift inter 
vivos, there must be a donative intent and a present unconditional 
delivery to the donee or some one for him, making a completely 
executed transfer to the donee of the present right of property and, its 
possession. Ibid. 

4. Same-Nudum Pacturn.-To constitute a gift inter vivos, it  is necessary 
to show a delivery as  well as  a donative intent, and without a present 
actual or constructive delivery i t  is  only a promise of a gift, without 
consideration, and unenforceable. Ibid. 

5. Bame-Causa Modis.--The chief distinguishing characteristics between 
a gift inter vivos and one causa mortis are  that  the former is absolute, 
and the latter is revocable and takes effect in  futuro, and in each 
instance i t  is necessary to show both the present intention Lo make the 
gift and the delivery of the thing given. Ibid. 



702 INDEX. 

6. Gifts-Inter Vim-Causa Afortis-Possession-Delive*1/.-In order to 
a valid gift of personal property inter z'ivos there must be an actual 
or constructive delivery with the present intent to  pasr: the title, apply- 
ing also to gifts eausa mortis, with the principal distinction that the 
latter are made in contemplation of death from a present illness or 
peril, and is revocable during the life of the donor and revoked by 
his recorery or escape or by his surviving the donee. Parker  v. Mott, 
435. 

7. Same-Dof~atice Interti.-Where a chose in action is lepresented by a 
bond or other written obligation, a valid gift may be ruade by delivery 
of the instrument without endorsement with the intent to presently 
pass the title, and when the donee is the debtor there may be a gift 
of the chose in action by a destruction of the instrument with the 
intent to give, o r  a written receipt of whole or a part of the debt. 
Ibid. 

8. Sarnc-l'ostpo~tentel~t of l3njo~metzt.-Where a gift is otherwise com- 
plete, i t  will not be rendered ineffective merely because the enjoyment 
is postponed to a future date or until the death of t h ~  donor. Ihid. 

9. Sanle-Corzditiom-Where the subject of a gift is  not reasonably capa- 
ble of actual delivery, such is not always required; and where the 
payee of a note endorses the principal sum to the maker, with tlie 
present intent of a gift, but reserves the right to the interest during 
her life, and retains thc posse4on of the note, this possession ao 
retained is evidently for the purpose of enabling her to collect tlie 
intereat during her life, ~ ~ a s a i n g  to the donee all control and owner- 
sllil) of the princil~al s11111, and does not affect the val dity of the gift, 
which becomes effective a t  the death of the donor when the conditions 
have been performed. ~Sctnble, a written assignment is  necessary to 
a valid gift when the subject-matter is a mere chose ii action, and not 
evidenced b j  written inatrumelit. Ibtd 

10. Gif f 8-dcccpta~~cc-l'ws u?n,ptio,ls.-Where a donor, in the presence of 
the donee. makes a s i f t  to the principal of his notc to Iiim, and retains 
the riglit to tlle intereit during hcr life, tlle latter s accept:~nce is 
presumed, nothing else apl~earing Ibid. 

GOVERSRIEST. See Principal and Agent, 6 ;  RIunicipal Corporations, 7 .  
Goz'err~ rnent-Jf ails-Parcel Post-Prcsunlpttce Delivery -Eivider~cc-Re- 

butta1.-The delivery of a yarcel-poqt p:ickage to the U. S. postofice 
raises a l~resumption of its delivery to the sendee, whi<:h lie maj  rebut 
by his evidence. (r'rcer~ v. Vonde Co. ,  317. 

GRANTS. See Principal and Agent, 6 ;  Municipal Corporatioils, 7. 

HEIRS. See Deeds and Conveyances. 7 ; Wills, 9. 14, 1.5: Es ates, 3. 

HIGHWAYS. See Easements. 1 ; Criminal Laws. 7 

HOLOGRAPH WILLS. See Wills, 5, 5. 

HOMICIDE. See Trials, 1; Courts, 27, 28; Appeal and Errol,  47. 
1. IIo~,ticidc-Kclf-defense-E;?iide)~ce-Crinba Luw-Ap,?eal and Error. 

W11ere upoil the trial for a homicide there is evidence tendiug to show 
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that  the deceased had drawn his pistol on his brother after a quarrel 
between them, a t  the same time threatening his life, and then they 
commenced shooting a t  each other, which resulted in death, upon the 
trial for a homicide the prisoner, by his own testimony, may show. 
with the burden of proof on him, that without default on his own 
part he had shot and killed under a reasonable apprehension of his 
own death. or great bodily harm;  and the exclusion of his answer to a 
question to the effect that  he so believed when he fired the fatal shot. 
is reversible error on his appeal, which will entitle him to a new trial. 
S. v. Robi~ason, 552. 

2. Same-Instructions-Trials.-Where evidence of self-defense is erro- 
neously excluded on the trial for a homicide, the error is emphasized 
by an instruction to the jury that a verdict of guilty of manslaughter 
a t  least should he returned, unless the jury should find that the pris- 
oner had abandoned the fight in good faith or had signified his purpose 
to do so before firing the fatal shot. Ibid. 

3. Homicide-Xurder- Exclamations- Re8 Gestae-Hearsa~ Evidence- 
Criminal Law-Appeal and Error.-There was evidence upon the trial 
of a homicide tending to show that the prisoner entered unwillingly 
into the fight resulting in death, and acted throughout in self-defense, 
and that  while engaged in a struggle with the deceased the latter cut 
him upon the face, neck, and throat, causing a profusion of blood to 
flow: Held, it was competent for an eye-witness to testify to the 
exclamation of another then coming up, and as  a part of the rcs gestae, 
that the deceased was cutting himato pieces, and not objectionable as  
hearsay evidence of a past transaction; and the exclusion thereof was 
reversible error. S. v. Carrazca2/, 561. 

4. Homicide--1furder-Crinlinal Lato-Self-defense-Threats-Cornrnu?~i- 
catiojts-Ecidencc-dppcal a?ld Error.-Where the evidence is sum- 
cient upon the question of relf-defense upon the trial for a homicide, 
the exclusion of evidence tending to show that a near relative of the 
deceased had previously warned the prisoner of the deceased's threat 
to kill him, constitutes reversible error. Ibid. 

5.  Homicide-AIIurdcr-C,.inzillal Law-Dangerous Character of Deceased 
-Evidence-Self-dcfc>?tse-8ppeal and Error.-Upon the trial of a 
homicide. it constitutes reversible error for the trial judge to exclude 
evidence of the d;~ligerous character of the deceased, when drinking, 
when there was evidence that he mas in this condition a t  the time. 
and that  the prisoner had shot and killed the deceased in self-defense. 
Illid. 

6. Homicide--1furdcr-E2:ide?zccCCorroboratin Circumstances-Clothing 
-Corroboration.-Where the defense upon a trial for a homicide con- 
tends that another person with him at  the time committed the crime, 
and there is evidence to convict the accused, it  is competent to show 
the clothing worn at  the time by such other person in corroboration 
of the State's evidence that tended to show the companion of the 
prisoiler could not hare carried his pistol in his hip pocket as  the 
accuqed contended, as  the clothes he mas then wearing had no hip 
pocket in them. S. v. Westmorelnnd. 590. 
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Homicide- Murder- Premeditation- Evidence-Preconceived Zntent- 
Delt7)eration.-Testimony of facts and  circumstance^, which occurred 
after the commission of a homicide which tends to show a precon- 
ceived plan formed and carried out by the prisoner il detail, resulting 
in his actual killing of the deceased by two pistc~l shots, without 
excuse. with eridence that he had thereafter stated he had done a s  
he had intended, is competent upon the question of deliberation and 
premeditation, under the evidence in this case, to surdain a verdict of 
murder in the first degree. Ibid. 

8. Homicide- Mur'dev -Znte?~t- Ro7)hery-flz'ideizcc-Stc~tufes.-Evidence 
tending to show that the prisoner killed the deceased in the perpetra- 
tion or attempt to perpetrate a robbery, is expressly made competent 
by C. S., 4200, and may be considered by the jury in determining the 
decree of crime, and nhether the accused committed the highest 
felony or one of lower degree. Ibid. 

9. Homicide-Cross-csaminatiot~-Waiver.-The prisoner's counsel may 
waive his right to cross-examine a State's witness on the trial for a 
capital offense. S. v. Harris,  600. 

10. Homicide- Huuband and Wife- Evide)zce- Statutes--Prejudice.-The 
failure of the wife to be examined a s  a witness in  behalf of a husband 
tried for a criminal offense is expressly excluded a:; evidence to the 
hushand's prejudice by C. S., 1634, though she is competent to testify. 
Ibid. 

11. Homicide-Appeal and Error-Hnrmless Error-Evidence-Husband 
and TVifc-Courts-Exclusion of Evide~zce.-Where :I prisoner's wife, 
on his trial for a homicide, has failed to appear and be examined in 
her husband's defense, and a witneqs has testified to  facts relating 
thereto, before the trial judge has had opportunity to rule upon the 
prisoner's objection, the reading of the statute, C. S., 1634, by the trial 
judge to the jury, and his telling them they must not consider this 
failure of the wife to appear a s  evidence to the pri1;oner's prejudice, 
renders the error harmless, if any was committed. [bid. 

HUMILIATIO?J. See Damages, 1. 

HUSBAND AND WIFE. See Appeal and Error, 4 ;  Deeds and Conveyances, 
32;  Criminal Law, 16. 17. 18. 10 :  Homicide, 10. 11. 

IDENTIFICATION. See Sales In Bulk, 3. 

IDENTITY. See Intoxicating Liquors, 7. 

IMITATION EXTRACTS. See Intoxicating Liquors, 17. 

IMPEdCHMENT. See Verdict, 3. 

IMPLEMENTS. See Railroads, 15. 

INACCURACIES. See Statutes, 5. 

INDEBITATUS ASSUMPSIT. See Actions, 6. 
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INDICTMENT. See Constitutional Law, 33;  Courts, 22;  Criminal Law, 2, 4, 
5, 8, 10, 13, 15, 19. 

Indictment-Courts-Omission of Nnme of Accused-Arrest of Judgment- 
Supreme Court-Appeal n??d Error.-Each count in a bill of indict- 
ment should be complete in itself, and some name therein be given the 
defendant, and if no name appears in the bill or in the only count in 
which a conviction is had, the charge is fatally defective, and the 
judgment must be arrested, and this will he done though presented 
for the first time in the Supreme Court, on appeal. S. v. XcCollum, 
584. 

INFANTS. See Clerks of Court, 2 ; Limitation of Actions, 4 ;  Street Railways, 
4 ; Courts, 25 ; Trials, 3. 

INFERIOR COURTS. See Courts. 

IKJUXCTION. See TT7arehousemen, 3 ;  Appeal and Error. 1 4 ;  Deeds and 
Conveyances, 26; Removal of Causes, 7 ;  Constitutional Law, 26, 

INJURY TO STOCK. See Carriers of Freight, 8. 

INSTRUCTIOSS. See Pleadings, 1 ;  Carriers of Freight, 7 ;  Bills and Notes, 
2 ; Appeal and Error, 2, 6, 16, 21, 23, 26, 32, 35, 37, 39, 41, 45, 47; Auto- 
mobiles, 4 ; Railroads, 8 ; Principal and Agent, 7. 

1. Instructions-Evidence-Assnult-Damages-Appeal and Error.-In an 
action to recover damaqes for an assault, where the evidence is con- 
flicting a s  to which of the parties were in the wrong, it  is  reversible 
error for the trial judge to charge the jury upon the assumption that  
the version of one of them was the correct one leaving out the con- 
tention of the other party and failing to instruct thereon. Roberson 
v. Stokes, 59. 

2. Instructions-Assault-Damages-Father and Son-Intervention of 
Son-Questions for Jury.-While a son may, under certain circum- 
stances, come to the aid of his father, who is being assaulted, he is 
not justified in using such excessive violelwe a s  his father is not per- 
mitted to  use in his own defense; and where the evidence is conflict- 
ing a s  to whether the father was in the wrong throughout the fight, 
and that he started i t  and was the aggressor, i t  is for the jury to find 
the facts, including the necessity of intervention by the son, and 
whether he kept within his privilege, and it is reversible error for the 
trial judge to present this question hypothetically, which assumes the 
facts adversely to the appellant. Ibid. 

3. Instructions-Opinion Contentions-Appeal and Error.-Exceptions to 
the charge of the judge, on the ground of an expression of opinion on 
the evidence, are untenable, when considering the charge as  a whole, 
i t  manifestly appears that  the error complained of was in the state- 
ment of the contention of the parties, impartially expressed and with 
due regard to the rights of the parties. Cotton Mills v. Cotton Mills ,  
73. 

4. Instructions-Evidence.-Upon an appeal from an instruction directing 
a verdict for defendant, the evidence must be taken in its most favor- 
able aspect to the plaintiff that the jury could have considered it. 
Jackson v. R. R., 154. 
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IKSTRUCTIOSS-Cot1 ti~luctl. 
3. Instructions - Requests - Substance-Prejudice.-Giving requested in- 

structions in suh~tance and with slight c11;~nges not prejudicial to the 
plaintiff, cannot be held a? error. Forbrs v. H a r r i s o ~ ,  461. 

6. I~~struct~o~~s-Co~lrt~s-Rrpress~o~z of Opiniotl-Appelzl a?td Error- 
Hurn~lcss Error-Ntcttzttcs.-Remarks made in mere pleasantry by the 
trial judge in the presence of the jury, in relation to irrelevant testi- 
mony of $1 witness he had theretofore heen patiently endeavoring to 
properly confine, will not be held for reversible error as an expression 
of his opinion forbidden by qtntute. when i t  could not reasonably have 
had any appreciable effect upon the jury, and could only have been 
regarded IIS them in the manner in ~vhlch it  was uttered. C. S.. 564. 
R.  c. Jones, 346. 

INSULT. See Carriers of Passengers, 7. 

INSURASCE, FIRE. 
Iwsurancc, Fire-Polic?/-Stipulatio?~s-Actiops-Period of Limitation by  

Co~~tract-Waiver.-Untler the valid provision of a standard fire in- 
surance policy, approved by stxtute, the period 1 mited to twelve 
months from the time of loss by fire in which a n  act on may be main- 
tained is not waived by the time taken under an :.greement for an 
appraisal nnd award for the damages sustained by the insured. 
Tnthnin v. Ins. Co., 434. 

INSURAKCE, LIFE. 
1. Insumvce. Life-Principnl and Agent--Fraud-Pre~ kzums-Mtsrepre- 

scntatio~~~s-Eridc~icc.-EviCie~~ce that the agent of the insurer, after 
urging the insured to pay hi< premium on his life insurance policy 
soon to 11ecome due, and not let it 1ali.e. is informed by the insured 
that he clonhted that he could keep the policy in force, as  he had 
developed :I case of tubwculo+% nnd thereupon the agent misrepre- 
sented to tlic insured that  the policy had already lapsed upon his 
taking u p  a policy loan that had been made to him and the insurer 
would receive no more payments of premiums, which in ignorance the 
insured believed. and did not then resist on account of his phyaical 
condition and resulting depression, but afterwards brought suit for 
reinstatinu the policy, and he had always been able, ready, and will- 
ing to pay the premiums: Held. wfficient on the question of action- 
able fraud to sustain a rerdict in favor of the bei i~ficiar ie~ of the 
policy obt:~ined after the death of the insured. Conlls v. Ins. Co , 218. 

2. Ins~traircc. Lifc-Priltcipnl n ~ l d  r2ge~zt-Frnud-Ratifictrtio?~.-~~here the 
insurer retains the rights or benefits of cancellation of a life insurance 
policy ~lrorured by the fraud of its agent, i t  may nol. retain the bene- 
fits tlllis receivcd and repudiate it ,  for such would he a ratification 
tllereof. whether exprec;sly or impliedly authorized b:- i t  or not. Ibid 

3. InsurnIltc. I~ifc-Policies-Cont~'ncts-Suicide-Evide?~cc-Qz~estio~s for  
J~c~~l-Z'~.ials.-Upon the defense of suicide in an :~ction to recover 
upon a policy of life insnr:lnce, evidence tending to show that the 
ins l l r~d  WIS a nervous, irritable, and high-tempered man:  that a few 
minutes hefore he had finished eating dinner with his family and had 
gone into a11 adjoining room, and that his wife, upon hearing a noise, 
11:ltl gone into this room, and found her husband l:.ing on the floor 
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INSURANCE, LIFE-Continued. 
with a pistol wound, from his own pistol, evidently taken by him 
from the shelf of a book case in this room, where he kept it, Ered 
from very close range into his temple, is sufficient to go to the jury 
upon the question of whether the defendant had intentionally taken 
his own life. Alston v. Williams, 478. 

4. Insurance, Life-Days of Grace-Premiums-Payment.-Where, by the 
terms of a policy of life insurance, thirty days grace is allowed the 
insured for the payment of the premiums from the dates therein 
specified, the death of the insured within the days of grace, without 
having paid his last premium, does not relieve the insurer from its 
liability under the contract of insurance. Newman v. Ins. Co., 485. 

5. Insurance, Life - Conditions -Acceptance of Premiums- Waiver.- 
Where the insured afterwards engaged in a hazardous occupation for- 
bidden by the policy unless upon notification given to a certain of its 
agents and the payment of an additional premium, and it  appears 
that the agent had been notified of such change and the insured con- 
tinued the policy in force upon the continued payment of the same 
premiums, the company itself waives the condition imposed by accept- 
ing the premiums, with notice, and may not declare the policy invalid 
and refuse to pay i t  upon the death of the insured. H a r t  v. Wood- 
man, 488. 

6. Same-Principal and Agent.-It is not a n  alteration of the conditions 
expressed in a policy of life insurance by an officer or agent thereof 
when the company itself knowingly receives the premiums until the 
death of the insured, without objection until then, and thus waives 
the condition. Ibid. 

7. Same-Notice.-Where the insured has notified the agent of the insurer 
designated by its constitution and by-laws of a change to more hazard- 
ous occupation, i t  is suflicient. Ibid. 

INTENT. See Deeds and Conveyances, 7, 8 ;  Gifts, 2, 3, 7 ;  Criminal Law, 2, 
14;  Homicide, 7, 8. 

INTEREST. See Evidence, 7 ; Wills, 11. 

INTERPLEADER. See Intoxicating Liquors, 19. 

INTERPRETER. See Courts, 15. 

INTERSTATE COMMERCE. See Railroads, 14. 

INTOXICATING LIQUORS. See Criminal Law, 7 ; Statutes, 11. 
1. Intoxicating Liquors-Spirituous Liquors-Statutes-Constitutional Law 

-Federal Constitution-Federal Statutes.-A State statute in fur- 
therance of, and not in conflict with, the Federal Prohibition Law, 
may be declared a valid exercise of the police power of the State. 
expressly sanctioned by the Eighteenth Amendment to the Constitu- 
tion of the United States. S. v. Muse, 506. 

2. Intoxicating Liquors-Criminal Law-Possession-Prima Facie Evi- 
dence-Questions for Jury.--The unlawful purpose of sale of spiritu- 
ous liquors is the offense made indictable by our statutes. whether 
the indictment be under C. S., 3385 or 3386, and not the possession 
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IR'TOXICATING LIQUORS-Continued. 

thereof for lawful purposes, though the possession of the specified 
quantities is prima facie evidence of the illegal purpxe,  and does not 
establish a prima facie case of guilt. C. S., 3379. S.  v. Helms, 566. 

3. Sanle-Burdell of Proof-I?zst,-uctions-Appeal and Ervor-Trials.-The 
possession of the specified quantity of spirituous liquor sufficient to 
malie out prima facie evidence of an unlawful purpose is only suffi- 
cient to sustain a verdict of guilty, and does not shift the burden upon 
the defendant to show his innocence, and a n  instruction to that  effect 
is reversible error. Ibid. 

4. San~c-Verdict Dircctiizg.-Where the possession of the specified quanti- 
ties of intoxicating liquors under our \tatute, C. S. 3385, has made 
out prlma facie evidence of guilt, and the defendant has not intro- 
duced evidence, an instruction to the jury placing the burden on the 
defendant to establish his innocence is reversible e n o r ,  being equiva- 
lent to  directing a verdict, which is not permissible ill a criminal case. 
Ibid. 

5. Intoxicating Liqt~ors-Posscssio~t-Prima Facie Evidcice-Volstead Act 
-A'tatutes-Federal Statutes.-The Volstead Act, title 2, sec. 23, has 
no application to an action in the State court wherein the possession 
of specified quantities of intoxicating liquors under our statutes, C. S., 
3385, 3386, makes out prima facie evidence of guilt, a ~ d  an instruction 
that i t  made a prima facie case sufficient to place the burden on the 
defendant to establish his innocence is reversible erlor. Ibid. 

6. Intozicati)~g Liquor-Principal and 4getbt-Accessories-Xisden~eanors 
111 the comnlission of a misdemeanor, both the principal and the agent 
through whom the offense was committed are  held to the same degree 
of guilt, both being regarded as  principals therein for the purpose of 
conviction. S. v. Pawiu, 585. 

7. Same-Evidmce-Defendant's Idel~tity-Instructions.--TVhere there is 
sufficient evidence to convict the defendant of the unlawful sale of 
spirituous liquor, and also to establish his defense of an alibi, with 
further evidence of the uulamful and customary sale a t  his residence 
by one who resembled him, an instruction by the court to the jury 
is not erroneous, that if the State had satisfied them beyond a reasou- 
able doubt that the defendant had put liquor there for the purpose of 
selling it ,  and some one else was selling i t  with his consent and 
authority, the defendant would be guilty. Ibid. 

8. Intoxicating Liqtcol's-Verdict-Polling Jurors-dppe(z1 and Error.- 
Semble, under the facts of this case, upon a trial of defendant for 
unlawfully selling intoxicating liquors, there being evidence that the 
defendant made the sale himself, or through another acting for him, 
the verdict of the jury of guilty makes it  doubtful :IS to which fact 
was found by them, that could have been ascertained by polling the 
jury and obviated the necessity of the appeal. Ibid. 

9. Intoxicating Liquors-Spirituous Liquors-Instructions.-Where there 
i s  direct evidence of the unlawful sale of spirituouls liquors by the 
defendant, or his keeping it  for sale, under indictment therefor an 
instruction for the jury to find him guilty if they were so satisfied 
beyond a reasonable doubt is not erroneous. S. v. Ptrarson, 588. 
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INTOXICATING LIQUORS-Continued. 
10. Intoxicating Liquor- Statutes- Znttrpretation- Amendments-Excep- 

tions-Flavoring Extracts.-Our statute, C. S., ch. 66, dealing with 
the subject of prohibition, provides by art.  2, sec. 3373. an amendment 
theretofore enacted in 1911, that i t  is unlawful to sell or dispose 
of intoxicating liquors for gain, "except as  hereinafter provided," 
followed in see. 3375 with the proviso, excepting "flavoring extracts 
when sold as  such": Held, by express terms of the statute, the 
amendment of 1911, placed in ar t .  2 of C. S., ch. 66, "flavoring 
extracts when sold a s  such" were excluded from the operation of 
the general law; and any other interpretation would leave the lan- 
guage of the exception altogether without meaning and contravene the 
manifest purpose of the Legislature. 8. v. Barlcsdale, 621. 
Same-Defense-Burden of Proof.-Where the State satisfies the jury 
beyond a reasonable doubt that the defendant has  violated C. S., 3369, 
by selling or offering for sale intoxicating liquors, or those containing 
alcohol sufficient to make men drunk, the defendant so indicted must 
be convicted under the provisions of our prohibition law, C. S., ch. 66, 
unless he has satisfied the jury with his evidence that the liquids he 
has sold or offered for sale were in fact and truth flavoring extracts 
and sold or offered for sale as  such. Zbid. 

12. Same-Instructions-Appeal and Error.-Where the evidence offered 
by the State is sufficient to convict the defendant under the provisions 
of C. S., 3369, of selling or offering for sale an intoxicating liquid 
sufficient to make men drunk, and there is evidence on the defendant's 
behalf that the liquid was in truth and fact a flavoring extract com- 
ing within the exception of C .  S., 3373, 3375, and only sold or offered 
for sale as  such, the question of the guilt or innocence of the defend- 
ant  depends upon the verdict of the jury upon the conflicting evidence, 
and it  is error for the trial judge to direct a verdict of guilty upon 
the issue, as  a matter of law. Ibid. 

13. Intoxicating Liquor-Statz~tes-Cnlawful Sales-E'lacoring Emtracts- 
Euidcnce-Permits-Formulas.-Where there is sufficient evidence on 
the part of the State to show that the defendant was guilty of 
offering for sale or selling intoxicating Lquor prohibited by C. S., 
3369, and also on defendant's behalf that the liquid was a flavor- 
ing extract coming within the exception of C. S., 3373, 3375, and 
only sold or offered for sale as  such, it  is  competent for the defendant 
to introduce in evidence the permit of the Federal prohibition officer 
allowing the manufacture of the formula for the extracts the defend- 
ant  was selling, also the standard as  to the use of alcohol in flavoring 
extracts established by the Agricultural Department, as  tending to 
show his good faith and that the liquid so offered by him was what 
it purported to be, a flavoring extract, and not sold for a beverage. 
Ibid. 

14. Zntomicating Liquors-Federal Statutes-State Statutes-Conflict of 
Laws-Courts4urisdiction.-In case of conflict between the Vol- 
stead Act, valid under the Eighteenth Amendment to the Constitution 
of the United States, and a State statute on the subject of prohi- 
bition, the Federal statute controls; but where the Federal law 
goes further than the State statute, and makes indictable an offense 
not embraced within the provisions of the latter, or where the State 
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INTOXICATING LIQUORS-Con tinu ed. 
statute escepts such act from its general provisions, so that  i t  i s  not 
indictable thereunder, the State court has no jurisdiction of the 
offense, and a conviction may only be had under an indictment in the 
United States court. Ibid. 

15. Same-Police Powern.-Our State police regulations, afermative in 
terms, must be established by the State Legislature artd not otherwise. 
Ibid. 

16. Intoxicating Liquors-Federal Statutes-State Statute.,.-The Volstead 
Act, see. 4. recognizes and provides for the lawful sale of flavoring 
extracts, when they a re  unfit for use as  a beverage or for intoxicating 
beverage purposes, and is not in conflict with C .  S .  3373. 3375, when 
such estracts are  unfit for drinking purposes Ibid. 

17. Zntoxicati?zq Liqz~ors-Statutes-Exceptions-"In~itation Bxtracts"-Eui- 
dcnce -Where an agent is indicted for riolating our State prohibition 
law. C .  S.. 3369, and there is evidence tending to show that  though he 
had sold flavoring extracts containing 40 per cent alcohol, they came 
within the exception of C. S., 3373, 3375, the mere facl that the bottles 
containing i t  a re  labeled "imitation extracts" doeq r o t  preclude him 
from establishing his innocence by showing that the word "imitation" 
had reference alone to the flavor they were endeavoring and intending 
to produce. Zbid. 

18. Intomicating Liquors-Automobiles-Forfeiture-Ownership.-The prin- 
ciple requiring a strict construction of a statute creating a forfeiture 
or in derogation of a common-law right applies to C. S., 3304, requir- 
ing a seizure and sale of the defendant's right, title, or interest in  
an automobile unlawfully used in liquor traftic, and such seizure may 
not be extended by implication to apply to the seizure of a n  automo- 
bile, owned exclusively by some person other than thtx defendant, and 
who is innocent of the offenye or complicity therein. S. v. Johnson, 
638. 

19. Same-Principal u ~ t d  Agmtt-Intcrplcader -There the owner of auto- 
mobiles for hire has instructed his drivers not to use them in connec- 
tion with the traffic in spirituous liquors and one of them, without 
his knowledge, has disobepd the order, the doctrine of qui fecit per 
alium, or respondcat superior, does not apply, and he may intervene, 
where the driver is alone tried and convicted. and regain possession 
of the automobile and establiqh his title thereto. C. S , 3304. Zbid. 

20. Same-Trial 5-Comtifutiolln7 Law-Where the clrive~ of an automo- 
bile has been indicted for the unlawful nsc of thc owncr'u automobile 
j11 the liquor traffic, and the owner himsc~lf cstablisli Y hi? innocence 
of the dffense, upon interpleader, the statntc, C. S 3304, does not 
deprive him of title to the machine e\clusi,el~ ownetl by him. and a 
conviction would have the effcct of condemning him 01' committing the 
offense without affording him a trial th~reof .  Ibid. 

INVITATION. See Municipal Corporations, 4. 

ISSUES. See Libel and Slander, 4 ;  Principal and Agent, 1 ;  Appeal and 
Error, 8, 24, 33;  Verdict, 2 ;  Corporations, 3 ;  Wills, 10. 

1. Issues-Forms-Matters in  Controlxrsy-Appeal and Error.-The form 
of the issues is a matter largely in the discretion of the trial judge, 
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and those submitted by him will be sustained on appeal if they were 
sufficient to present all matters material to the controversy. Dal- 
rumple v.  Cole, 285. 

2. Issues-Evidence-Admissions-Statements of Account-Appeal and 
Error.-Where the only question presented on the trial is  whether the 
defendant is entitled to recover damages as a deduction from the 
contract price of lumber sold and delivered to him, i t  will not be held 
for error that  i t  was submitted on one issue; and nothing else appear- 
ing, i t  will be presumed, on appeal. that the question was presented 
under correct instructions from the court, and the issue correctly 
answered in the verdict. Lumber Co. v. Elizabeth City. 442. 

JOURKALS. See Constitutional Law, 22. 

JUDGE. See Appeal and Error, 10;  Courts. 

JUDGMEKTS. See Appeal and Error, 7, 21, 33, 42, 43; Courts, 14;  Verdict, 
2 ;  Pleadings, 2 ;  Partition. 1 : Process, 1. 

1. Judgments-Default-Laches-Statute-Judgment by default for the 
want of an answer will not be set aside for excusable neglect, when 
it was regularly entered a t  the preceding term of the court, and i t  
appears that the mocing party, after endeavoriug to compromise, 
promised to send a t  once the amount sued for, failed to do so, and his 
attorney had been notified before the commencement of the term a t  
which the judgment was entered that this course would be taken. 
C. S., 600. Guano Co. v. Supply Co., 210. 

2. Judgmmts-Scope of Inquiry.-An adversary judgment is only the 
coqclusion of law from the facts admitted or established by the ver- 
dict, and must be within the scope and purport of the facts so ascer- 
tained and determined; and a judgment that goes further is irregular 
a t  least, and may a t  times be held entirely invalid. Durham v. Hamil- 
ton, 232. 

3. Same-Sztisa?tce-Appeal and Error.-Where entered in the scope of the 
inquiry and upon properly established facts, a judgment for damages 
and an order restraining the defendant from maintaining a .laughter- 
house and connecting hog and cattle pen, as  a nuisance affecting 
 plaintiff'^, property. is a proper one; but where the jud~ment  goes 
further and uses the additional words. "or otherwise." such words 
may be construed and operate to prevent the defendant from using 
hi. p r o ~ e r t y  in a manner entirely proper and harmless to plaintiff, 
and will be ordered stricken out on appeal. Zbid. 

4. Judgme?zfs-Estoppel-3Inttcrs Concluded.-A judgment estops between 
the same parties, concerning the same lands in controversy. when the 
nature of the claims is the same a s  to title, involving the equity of 
removing a cloud therefrom as to all claims of easements, not only 
a s  to all questions actually litigated, but a s  to all that were deter- 
mined or necessarily involved in the decision of the former action. 
Barker v. Ins. 00.. 268. 

5. Jtcdgnzewts-Cou~~tics-Title-Pt~blic Sqttares-Easements-Estoppel.- 
Where a county has brought suit to remove the cloud from the title 
to its public square, including all claim of easement therein by 
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abutting owners, one of such owners, the plainti0' in the present 
action and a party in the former one, is  estopped by the judgment 
rendered in the county's favor in the former suit from setting up a 
counterclaim for damages arising from the taking clf such easement 
by the suhsequent grantee of the county, which has acquired title to 
the entire square by the deed of the county. Zbid. 

6. Judg))ze)zts-Pleadwgs-Lis I1ertde?1s-Estoppel.-The pleadings filed in 
a suit to eriforce specific performance of the vendor's contract to 
convey lands. describing the landc, has the effect of " i i s  pendens" on a 
suhqequcnt purchaser giving hini constructive notice a t  least;  and 
thereupon he should intervene and assert whatever ti1 le he may claim, 
or he will he concluded by the judgment. Dalrymple v. Cole, 285. 

7. Same-Supreme Court-Decisions in Other Actions.-Where x purchaser 
of lands is affected with notice of "liu pendms" in a suit brought to 
recover the lands, he is estopped by the judgment tllt'rein. The prin- 
ciple :mnounced in Xayho ?). Cotton, 69 K. C. ,  289, is not called in 
question uncler the facts in the case a t  bar. Zbid. 

8. Judgments - Estoppel - Counties -Deeds a11d C'onvcya?zces - Public 
Sgunres-Adjoitzilly Ozcnera-Ease??lents.-TVhere the right of the 
county to sell its entire courthouse square, free from any claim of ease- 
ment b? adjoining onners of land. 11ac: heen put in iwne and decided 
in the county's favor, and the judgment affirmed on appeal, the deci- 
sion is conclusive hetween the same garties; nor is  the question 
affected by the fact that  the contract of the county to sell in the 
former action reserved unsold a strip alongside of the property ~f 
the :idjoining owners, and the appeal in the present action is based 
upon a deed hetween the same parties to the same 1:md <or an addi- 
tional consideration, without reservinq such strip in the conveyance. 
Guilford Co. v. ZHS. Co., 288. 

JURISDICTION. See Courts, 1, 4, 5, 7, 8, 10, 11, 12, 13, 16, 19, 20, 23, 25; 
Criminal Lam, 17;  Intoxicating Liquors, 14. 

JURY. See Evidence, 9 ;  Courts, 18 ;  Intoxicating Liquors, 8. 
1. Jury-Evidence- J u r y  Room-Docum(?zts, etc.-Trials.--The jury must 

determine the cause before them on the evidence a<, it  is heard by 
them or as  presented in open court, unless by consent and in certain 
restricted instances allowed hy statute, and, cis a matter of right of a 
party, the jury is not allowed to take with them docurlentary or other 
written evidence for their private inspection. S. v. C'aldwell, 520. 

2. Jury- T7crdict- El;ic7e?!ce--Co?)~pro11li~sc--l'crso1zts1 Covsidcrotion.-Ju- 
rors on a trial for a criminal offense are  required to form their opin- 
ion of the guilt or innocence of the defendant from the evidence, and 
it is gross wrong in them to agree to the verdict r~zndered, with a 
recommendation for mercy, based upon consideration of personal 
inconvenience, and thus compromise with the other jurors. S. v. Hall, 
527. 

JUSTICES OF THE PEACE. See Courts, 5, 7, 8, 11, 12, 14, 16, 19, 23; 
Process, 1. 

JUVENILE COURTS. See Statutes, 7 ; Courts. 
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LACHES. See Equity, 1; Judgments, 1. 

LARCENY. See Criminal Law, 11, 12. 

LAW. See Appeal and Error, 9. 

LEASES. See Constitutional Law, 2 ; Deeds and Conveyances, 21. 

LEGAL TENDER. See Municipal Corporations, 3, 4. 

LEGISLATURE. See Criminal Law, 6 ;  Constitutional Law, 32. 

LETTERS. See Wills, 5, 8. 

LIBEL AND SLANDER. 
1. Libel and Slander-Publication-Facts Constituting Slander.--To consti- 

tute a libel it  is not necessary that  the publication should impute the 
commission of a crime, infamous or otherwise, but the charge is 
sufficient when a false publication is made. holding one up to public 
hatred, obloquy, contempt, or ridicule reasonably calculated to injure 
him in his business, etc., without the necessity of averment of special 
damages; and the charge may be sustained by a false publication 
calculated to injure one in his trade, business, or profession, by 
imputing to him fraud, indirect dealing, or incapacity, in reference to 
the same. Paul v. Auction Go., 1. 

2. Same-Pleadings-Admissions-Demurrer-dfatters of Defense-Trials 
-Questions for Jury.-By contract the two defendants agreed to sell 
a t  auction the lands of customers the plaintiff should procure, upon a 
division of the profits. Accordingly, and a t  the instance of one of the 
defendants, the plaintiff advertised, to procure customers, in a daily 
newspaper published and circulating in that  locality, to which the 
other defendant published in the following issue of the paper, a denial 
of any such arrangement, or that he  had any knowledge thereof, and 
"warned" the public that  he would not be bound by any selling ar- 
rangements made by them with the plaintiff, etc., and this with full 
knowledge of the contract and against the protest of the plaintiff that 
it  would do him serious damage in his business and prospects: Held, 
defendant's publication was libelous without averment of special 
damages. Ibid. 

3. Libel and Slalzder-Notice-Damages-Statutes-Newspaper-As to 
whether C. S., 2429, et seq., as  to notice to defendant in an action for 
libel, looking to a retraction and apology, applies to  individuals hav- 
ing no connection with a newspaper publishing the libel, Queru? 
Held, the statutes having significance only on the question of punitive 
damages, do not include compensatory damages for "pecuniary loss, 
physical pain, mental suffering, and injury to reputation." Ibid. 

4. Libel and Slander-Pleadings-Admissions-Issues-Waiver.-He, in 
this action to recover damages for slander, the defendant's failure to 
answer was not waived by the submission of an issue without objec- 
tion as  to whether the publication was wrongful and unlawful, and 
made after the plaintiff's request not to publish it ,  but it  was for the 
jury to determine whether in addition to the admissions of a cause 
of action growing out of defendant's failure to answer, the tort so 
admitted was willful and without just cause or excuse. Ibid. 



LIBEL AND S1,ANDER-Co?~tin?ted. 
5. Libel and Sla~der-Rlnnder-Damaqes-Ptlnitiz>e Dam~rgcs.-In an ac- 

tion of slander the jury may award, in its discretion, punitive damages 
upon evidence tending to show that  the defendant's conduct had been 
malicious or wanton, displaying a spirit of mischief towards the 
plaintiff, or of reckless and criminal indifference to hi: rights. Cotton 
v. Fisheries Co.. 151. 

6. Samc-Actionable Per  Se.-Where the employer is liable in a n  action 
of slander for the words uttered or spoken by his employee, such 
wordq. when amounting to a charge of larceny, are actionable per se. 
Ibid.  

7. Ram--Public Polic~j-Evide~zce-Jfeasure of Damages.-Punitive dam- 
age% allon-able in the sound discretion of the jury, in an action of 
slander, are  on the ground of public policy, for example's sake, not 
because of the plaintiff's right to the money, except that it  is assessed 
in his snit, and while the amount may not be in excessive dispropor- 
tion to the circumstances of contumely and indignity present in each 
particular case, it will not per se be reduced, because as  a result the 
plaintiff's character and standing in the community has not thereby 
hcen impaired. I b i d .  

LICEiYSE. See Taxation, 1, 3, 4 :  Constitutional Law, 15. 

LIENS. See Taxation, 4. 

LIGHTS. See Railroads, 4. 

LIMITATIONS. See Insurance, Fire, 1. 

LIMITATION O F  ACTIONS. See Deeds and Conveyances, 14, 23 ; Equity, 1 ; 
Nuisance, 1 ; Criminal Law, 16. 

1. Liinitafio?t of Actio?ls-Pleadi~zgs-Appeal and Error.-In an action 
arrainst the administrator of the deceased where there are  two sepa- 
rate causes of action set out, one to recover the v d u e  of services 
rendered the intwtate by the plaintiff. and the other to recover taxes 
 aid for him by tlle plaintiff, it is necessary that the defendant plead 
the qtatute of limitations as  to the second cause of action in order to  
avail himself of it a s  a bar to tbe plaintiff's recovery thereon. Snzith 
c. dllc 11, 56. 

2. L~mitat lon of Actio?~s-Contracts-Wills.-The statutc of limitations 
tlocf not hexin to run until the death of the intestate on his contract 
with the plaintiff. that  if plaintiff performed certain c,ervices for him 
dnrins his lifc he would compensate him therefor in his will. Ibid.  

3 Ljmifation of Actions-Deeds and Conceycu~ces-Color ?f Title-Cover- 
ttire-Statutes-In thi? suit to cancel tlle deedu to tlle loczls in quo, 
because of the mental incapacity of the ernntor to rnalie them, and 
under which the defendant in possession claim% title by adverse pos- 
session under color: Held, the coverture of the plaintiff will not 
avail her to repel the bar of the statute of limitations, which has run 
in favor of the defendant's title. C. S., 405. Butler L;. Bell. 86. 

4. Limitation of Actiona-Deeds and  Conveya?rces-Rsttctes for Life- 
Infants.-The statute of limitations will not ordinarily begin to run 
against the remainderman until the falling in of t h ~  life estate, o r  
until he becomes of legal age. Roe v .  Journigan, 180. 



INDEX. 715 

LIMITATION OF ACTIONS-Continued. 
5. Limitation of Actions-Adverse Possession-Ouster-Notice.-The use 

and occupation of land is not alone sufficient to confer title on the 
occupant, the presumption being that the title is in the true owner; 
and the statute will only ripen the title of the occupant when i t  has 
been adverse for the statutory period; that  is, open, continuous, noto- 
rious, and hostile to the true owner, and evidenced by such unequivo- 
cal acts a s  will put the true owner on notice of the claim. Clendenin 
v. Clendenin, 465. 

6. Same-Relationship of Parties-Parent and Child.-The husband moved 
with his wife upon the lands of her mother, and continued thereon 
with her and their children to the death of his mother-in-law and of 
his wife, who inherited from her, cultivating the land, without giving 
clear, definite, or unequivocal notice of his intention to exert exclusive 
ownership: Held, the character of the husband's possession was 
affected by the relationship of the parties, and this possession was 
subordinate to the superior title, inherited by his children from their 
mother, and could not ripen a perfect title in him. Ibid. 

7. Limitation of Actions-Adverse Possession-Color of Title.-The ques- 
tion of color of title to lands does not arise when the character of the 
possession of the claimant is not sulTlcient to ripen a perfect title in 
him. Ibid. 

LIS PENDENB. See Judgments, 6, 7. 

LOSS OF SERVICES. See Abduction, 1. 

LUMBER. See Contracts, 7, 

MAILS. See Government, 1. 

MANDAMUS. See Statutes, 2. 

MAPS. See Easements, 2, 4 ;  Deeds and Conveyances, 27. 

MARRIAGE LICENSE. See Register of Deeds, 1. 

MARRIED WOMEN. See Deeds and Conveyances, 31 

MASTER AND SERVANT. See Employer and Employee, 1, 2. 

MENTAL ANGUISH. See Abduction, 1. 

MENTAL INCAPACITY. See Deeds and Conveyances, 12, 16, 17. 18, 19. 

MERGER. See Deeds and Conveyances, 11; Equity, 1 ; Contracts, 10. 

MINORS. See Courts, 25. 

MISDEMEANORS. See Criminal Law;  Courts, 22; Intoxicating Liquors, 6. 

MISTAKE. See Contracts, 9 ;  Actions, 7. 

MOBS. See Trials, 1. 

MORTGAGES. See Courts, 6 ;  Taxation, 4. 
Mortgages-Deeds in  rust-~ales-~o7-eclosure-statutes.-where a trust 

deed to secure money loaned on lands has been foreclosed, C. S., 2591, 
requires the sale be kept open for ten days for the tender of increased 
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bids, etc.. but on the facts of this aplreal it  appears that an irregularity 
in conve>ing the land before the eq~i ra t ion  of the statutory time 
could not have prejudiced any of the parties, and, also, that they are  
concluded by the judgmt'nt upholding the validity of the transaction. 
Wise v.  Short, 320. 

MOTIONS. See Pleadings, 2 ;  Appeal and Error, 7 ;  Process, 1; Trials, 4. 
Motion-Sonsuit-Evidence.-Upon a motion as  of nonsuit upon the 

evidence, the court will not pass upon conflicting evidence, and the 
inquiry will he to its sufficiency to warraut a verdict for the plaintiff, 
taken ill the light most favorable to him. Loggin, v. Utilities Co., 
222. 

MOTIVE. See Evidence, 1. 

MUNICIPAL CORPORATIONS. See Actions, 8 ;  cons tit^ tional Law, 15 ; 
Taxation, 2. 

1. &If unicipal Corpora tions-Cities and Totcns-Wate? -works-Busiwss 
E?zterpri.se.~-Tortt?-Damages.-The ownership and operation of a sys- 
tem by a city, charging its consumers for water it  furnishes them, is 
in the nature of a business enterprise and not an act done in the 
exercise of governmental functions or police powers as  to which the 
city would not be liable for the negligence or torts of its agents or 
employees, unless under statutory provision to that effect. Afunick 
v. Durham. 188. 

2. Snnze-Principal and $golf--ls~uult.-TVhere a city iq engaged in 
supplying water to its citizens for pay, i t  is responsible in damages 
for an unjustifiable assault on one of its customers, while properly 
on its premises paying his water bill, by its superinlendent. Ibid. 

3. Sanze-Lcgal Tender-Assault.-The superintendent ol' the water-works 
of a city unjustifiably assaulted a customer after he had paid to 
another and proper employee the amount of his wl te r  bill, because 
he had paid a certain ainount thereof in coppers, and had refused to 
take then1 from the floor where the superintenden; had i~~sul t ingly 
thrown them and pay in money in larger denominations: Held, the 
city was responsible in damages notwithstanding the sum paid i11 

coppers was in excess of legal tender of money in that denomination. 
Ibid. 

4, J$uwicipal C'orporations- Cities and Towns- Premides- Invitation- 
Legal Tender.-Where a customer of a city goes into the office i t  has  
provided to pay his water bill, i t  is upon the implied invitation of the 
city, and it  is required to afford him reasoriable protection from its 
own employees and others thereon. Ibid. 

5. Municipal Corporations-Bonds-Alaturity of Bonds--Statutes-Notice 
-Contracts.-A purchaser of municipal bonds, haviiig a definite time 
fixed for their maturity, purchases with notice of the provisions of a 
statute authorizing their issuance, permitting the obligor to pay 
thereon within five years, or create a sinking fund, and he is bound 
by his contract: Sentble, this question is only academic. Comrs. v. 
Bank, 348. 



MUNICIPAL CORPORATIONS-Continued. 
6. Municipal Corporations-Cities and Towns-Managing Boards-Water- 

works-Principal and Agent.--Where a city owns and controls i ts  
water-works system under the special management of a board of 
water commissioners, this last is an official departmental board, 
created as  a part of the city government for the more convenient and 
efficient ordering of the water-works and supply, and their action on 
matters in the line of th'eir official duties and within the scope of their 
powers is  the action of the city, and suits and demands on the part 
of individuals growing out of their management a s  a board are  to be 
regarded and dealt with a s  suits against the city. Mark v. Charlotte, 
383. 

7. Same-Actions-Governmental Functions.-A municipality may not be 
held liable a t  the suit of individuals for injuries caused by its officials 
when in the exercise of governmental functions and matters affecting 
only the public interests, unless such liability is  expressly recognized 
and provided for by statute. Ibid. 

8. Same-Fires.-A municipality. under the common law, is only to be 
regarded a s  exercising governmental powers in providing a water 
supply for the purpose of fire protection, and may not be held liable 
in damages to its citizen for failure to have supplied an adequacy 
of water to extinguish the flames on his burning house, though i t  
supplies water for the individual use of its citizens for pay. Vunick 
u. Durham, ante, 188, cited and distinguished. Ibid. 

9. Same-Statutes-Constitutional Law.--The common-law principle upon 
which a city may not be held liable for its failure to supply sufficient 
water for extinguishing fires is  now set a t  rest by our valid statute. 
C. S., 2807. Ibid. 

MUNICIPALITIES. See Constitutional Law, 9, 25. 

MURDER. See Homicide. 

NEGLIGEKCE. See Automobiles, 1, 3, 4, 6, 7 ;  Evidence, 4, 5, 13 ;  Railroads, 
2, 3, 5, 6, 7, 8, 9, 10, 13, 14, 16;  Carriers of Freight, 4, 8 ;  Appeal and 
Error, 15, 22;  Principal and Agent, 4 ;  Street Railways, 1 ; Employer 
and Employee, 1, 2 ; Carriers of Passengers, 7 ; Criminal Negligence. 

1. Negligence-Contributor~ Negligence-Burden of Proof.-Where con- 
tributory negligence is relied upon, the burden is on the defendant to 
show it. Ja.ckson u. R. R., 153. 

2. Negligence-Principal and Agent-Parent and Child-Automobiles.-A 
parent is liable for damages caused by the negligent driving of his 
automobile by his minor son, when the automobile is maintained for 
the pleasure and convenience of his family, and a t  the time in ques- 
tion the son was using i t  for that purpose, under his express or implied 
authority. Burris v .  Litaker, 376. 

3. Negligence-Act of God-Waters-Floods-Dams-Contributing Cause. 
Where there is evidence tending to show that  a lower proprietor on a 
stream has caused damages to his property by the breaking of the 
defendant's dam through his negligence, and, per contra, that it was 
caused by an unprecedented fall of rain in that  locality, not to have 
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been reasonably anticipated, the question of the defendant's liability 
is  not whether the negligence of the defendant alone, without the aid 
of the flood, was insufficient to have caused the break in the dam and 
the resultant damage, but whether i t  contributed as  a factor in pro- 
ducing it. Comrs. w. Jewnin,gs, 393. 

4. Same-Concurrent Negligence-Proximate Cause.-Where the act of 
God would not have produced damage to the plaintiff's property except 
for the concurrent negligence of the defendant, this negligence is  
considered a s  the proximate cause of the injury, whi',h will hold the 
defendant liable for the damages sustained. Ibid. 

5. Negligence-Ordinary Care-Rule of the Prudent Maw-Distinctions.- 
The law as  to what constitutes negligence is but the want of ordinary 
care, which is that  degree of care that  a man of ordinary prudence 
would use under the same or similar circumstances, the care in the 
particular case being proportionate to the danger, a r d  not requiring 
that  any particularizing distinction be drawn between i ts  various 
degrees, or between negligence and gross negligence, in  the instruction 
of the court. Ibid. 

NEGOTIABLE INSTRUMENTS. 
Negotiable Instruments- Endorsewtent- Independent Contracts- Gaming 

-Holder in  Due Course-Statutes.-The endorsement on a promissory 
note, negotiable under our statutes, is a new and independent con- 
tract, whereby the endorser for value and in due course, among other 
things, guarantees under C. S.. 3047, that he was EL holder in due 
course a t  the time of the endorsement, and that the obligation is valid 
and subsisting; and the endorsee may maintain his action thereon 
against the endorser independently of whether the note was originally 
given for a gambling debt made void by (2. S.. 2142. Eank v.  Crafton, 
404. 

NEGOTIATIONS. See Contracts, 10. 

NET PROFITS. See Contracts, 21. 

NEWSPAPERS. See Libel and Slander, 3. 

NEW TRIALS. See Trials; Appeal and Error. 

NEXT OF KIN. See Estates, 6. 

NONRESIDENTS. See Courts, 1. 

KONSUIT. See Trials, 4 ;  Corporations, 2 ;  Automobiles, 7 : Motions. 1 ;  Reg- 
ister of Deedq, 1; Street Railways, 4 ;  Evidence, 15, 18, 19, 20; Appeal and 
Error, 32;  Criminal Law, 14, 15. 

SOTICE.  See Libel and Slander, 3 ;  1)eerls and Conveyances. 1.5, 21, 24;  Car- 
riers of Freight, 4 :  Process, 2 ;  Easements, 5 ;  Constitutional Law. 14 ;  
Elections. 3 ; Mnnicipnl Corporations, 5 ; Insurance, Life, 7 ; Limitation of 
Actions, 5. 

KUDUM PACTUM. See Gifts, 4. 
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NUISANCE. See Judgments, 3. 
1. Nuisa?~ce-Limitatiotb of Actions-Evidence-Xeasure of Damages.- 

Where there is evidence tending to show that the defendant for the 
past fifteen years has thrown or emptied into a branch running by 
the plaintiff's, raw sewage, slops, garbage, and thus has maintained a 
nuisance to his damage, it  is not error for the trial judge to permit 
the plaintiff to show the existence of these conditions more than three 
years nest before the commencement of the action, when this statute 
has been pleaded, when the evidence is confined solely to the question 
of defendant's liability. As to whether the evidence is competent upon 
the measure of damages is not presented or decided. Morrow v. 
Lfills, 423. 

2. Nuisance-Private Ownership-Damages-Rights of Defendant-Per- 
manent Damages.-In an action for damages for the commission and 
maintenance of a private nuisance, the defendant is not entitled, a s  a 
matter of right, to have permanent damages assessed, without the 
consent of the plaintiff, when he has not sought to  recover them in 
his action. Webb v. Chemical Co., 170 N. C., 662, cited and approved. 
Ibid. 

OBJECTIONS AND EXCEPTIONS. See Evidence, 1, 2 ;  Appeal and Error, 
16, 22, 25, 26, 30, 31, 34, 40, 41, 44, 46, 47, 51. 

OBSTRUCTIONS. See Railroads, 11. 

OFFENSES. See Criminal Law, 4, 6 ; Pleadings, 5. 

OFFSET. See Betterments, 4. 

OMISSIONS. See Indictment, 1. 

OPIKION. See Instruction, 3, 6 ;  Evidence, 8, 9, 10. 

ORDINAKCES. See Evidence, 5. 

OUSTER. See Limitation of Actions, 5. 

OWNERSHIP. See Intoxicating Ljquors, 18. 

PARCEL POST. See Government, 1 ;  Principal and Agent, 6. 

PARENT AND CHILD. See Appeal and Error, 15; Segligence, 2 ; Abduction, 
1 ; Limitation of Actions, 6. 

PARTIES. See Railroads, 1 ;  Removal of Causes, 3 ;  Actions, 2 ;  Process, 2 ;  
Appeal and Error, 26, 29; Limitation of Actions, 46. 

PARTITION. 
Partition-TitleJudgme?zt-Est~ppeZ.-TT.~hile proceedings for the parti- 

tion of lands do not ordinarily place the title a t  issue, such may be 
done by the tenants in common, and the judgment thereunder will 
estop them. Baughanz v. Trust Co., 406. 

PASSENGERS. See Automobiles, 1, 3, 4, 6 ;  Carriers of Passengers, 3, 6. 

PAYMENT. See Deeds and Conveyances, 1 ; Contracts, 9 ;  Taxation, 3 ;  In- 
surance, Life, 4. 



PENAT,TT. See Register of Deeds. 1. 

PERFORMASCES. See TTendor and Purchaser, 2 ; Contracts, 8. 

PERMITS. See Intoxicating Liquors, 13. 

PERSOSALTT. See Wills, 4. 

PER CAPITA. Sec Wills. 19. 

PER STIRPES. See Wills, 19. 

PETITION. See Appeal and Error. 4 ;  Removal of Caui:es. 1. 

PETITIOSERS. See Drainage Districts. 1. 

PLATS. See Easements. 2. 

PLEADIXGS. See Libel and Slander. 2, 4 ;  Limitation of A ( ~ t ~ o n ~ ,  1 ; Actions. 
2 .  ,5 : ('onrt<. 2 : Judgments, 6 : Removal of Causes, 6. 

1 I'1cndr)cgs- ~ I L ( ~ ( . c ~ F -  A d n ~ i ~ s i o ~ ~ s -  1119tr?l~tio?1s--Apptn7 and Error- 
Rcqucats for I~zstrtictious-In an nction for libel. whe -e the defendant 
has filed no answer, an instruction of the trial judge that the plaintiff 
mu\t satisfy the jury :IS to  the amount of damace% and that  the 
allegationi: of the lil~clous matter must be taken a? true against the 
defendilnt i~ not error (C.  S., 343) ,  and Held in this case, while the 
ch:zrct~ is somen-hat geueral on the issue of damages,, i t  will not be 
held for reversible error on the record, and the absence of defendant's 
prnger to make it  more specific. l'aul 1;. Auction Co., 2. 

2. Plcndirrqs - Vot iu~fs  - Judgments- Den~urrcr.-Plaintiff's motion for 
juile~ut~nt on the pleadings is in effect :I demurrer to the answer, ad- 
n i i t t i ~ ~ g  the allegations of fact therein, but denying iheir legal suffi- 
cirncg to constitute a defense. Churcl~well u. Trust Co.. 21. 

3. Sunre-Defe)tses-Ecitle~ccc-Questio~zs for Jury.-Whtre the plaintiff 
alleces that his intestate deposited a certain sum of money in defend- 
ant's bnnli, and the amount is claimed by the administrator of the 
mother of the deceased by allrgation in his answer that  the plaintiff's 
intestate had given this deposit to his mother before his death, the 
codefendant bank, alleging that the account had been transferred to 
the mother on its books and a new certificate of deposit issued to her, 
after intestate's death. in  accordance with an express~d desire of the 
intestate that  she should have it ,  the bank agreeing to pay the money 
as  the court should direct:  Held, an admission that the deposit had 
been made and not drawn out by the depositor is insutficient to entitle 
the plaintiff to judgment on the pleadings in his favor; but that the 
issues made by the answer should be tried, the burden being upon the 
defendant to show to the jury the truth of their all~lgations by evi- 
dence, and therefore it  was error for the trial judge to render a judg- 
ment on the pleadings in the defendant's favor. Zbid. 

4. Pleadi~zgs-Criminal Law-Statutcs-Antendments.-On appeal from a 
court of a justice of the peace, the Superior Court judge may, under 
our statute, C. S., 1500, Rule 12, liberally allow amendments in his 
discretion, to the substance of a criminal complaint, as  well as  to the 
form, when so doing does not change the charac te~  of the offense 
originally charged. S. u. Mills, 531. 
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PI,I.:ADISGS-('oirt iir trc'd. 
.j. S~OIIP-Scprtrote Corot ts-)\'nure Offotw-Where t h e  defendant has  been 

se1)aratelp tried h e f ~ r e  n justice of t he  peace fo r  the  several ac ts  
~ n ; ~ t l e  indictable under C'. S.. 2618. a s  t o  unlawful speeding ul1on public 
highways ant1 streets. i t  is  permissible for  t he  Superior Court, on 
: i l~l)ral ,  to nllon a n  nnientlnient to  t he  c o l n ~ l a i n t  or war ran t  so a s  to  
make o l ~ e  comp1:lint inrlutle the  sever:ll offenses under different counts. 
('. S,*  4647. Ibid.  

P1,EAS. See Apl~eal  and Error .  4.5 : Criminal Law, 8. 

pOr.ICF: I'OWI3RS. See Sales in Bulk. 1 : Constitutional Law, 1 8 ;  Intoxicat-  
in: JAiquors. 13. 

P O P U I A T I O S .  See Constitutional I.aw. 20. 

POWERS. See Tentlor a ~ i d  Purchaser.  1 ; Courts, 15  : Conqtitutional Lan-, 21. 

PREGSASC'T. See Criminal Law. 2. 

PREJIEDITATION.  See Homicide. 7. 

PREMISES.  See Carriers of P a s s e ~ ~ g e r s .  6 ; JIuniciljal Corporatioas. 4. 

PRESTJIPTIVE RIGHTS.  See Counties, 1. 

PRESUJIPTIOSS.  See Deeds ant1 Conveyances. 2, 6 :  Courts, 21 ; Wills, 2 ;  
Princil) :~l  and Agent. 6 ;  Apljer~l and Error .  49;  Elections. 3 : Gifts. 10 ;  
Carriers of Freight,  8. 

PRIJIA FACIE  CASE. See Sales in Bulk. 1. 

PRIJ IA  FACIE  EVIDENCE. See Intosicatiilg Liquors. 2. 5. 

P R I S C I P A L  AXD AGEST.  See Carriers of Passengers, 4. 6 :  Intoxicating 
I,iquors, 6, 1 9 ;  Corporations. 1 ; A ~ p e a l  and Error .  1 5 ;  Railroads, 1 ;  
lieinoval of Causes. 1 : JIunicilx~l C'or~orations.  2. 6 ;  Iilsurance. Life, 
1. 2, 6 ; Segligence. 2 : Contracts. 21 : Statu te  of Frauds ,  2. 

1. PI r11cipnl nitd lgcrlt- Coi~trrtcts- Rc1'ocatio?t-Evidence-Issues-dp- 
pcnl rri~d E:i'rf~i..-A contract  of agencj fo r  the  sale of land for  a n  
indefinite and unstated t ime inag be revoked at mill by the  owner. 
in t h e  abfence of agreement o r  covenant to  the  contrary,  and in the  
agent's action to  recover clamages for  the  owner's breach, i t  i s  reversi- 
11le er ror  for  the  judge to  refuie  to  submit a n  issue thereon, tendered 
I ) >  t he  ljlaintiff. when there iq evidence thereof. Real Estate Co. v. 
h'crsscr. 179 X. C.. 497, cited a s  controlling. Hnyood IJ. Ho7lnitd. 64. 

2. S~IIIIC-Drrmccycs.-Evidence tha t  t he  ageut for  the  sale of lands has  
I~ought  the  interest  of h is  col>artner in t he  contract  of agency, for  a 
wr ta i i i  suin, is incoml)etent ill the  agent 's  actioii against  the owner 
on t h e  question of damages arising from the  exercise by the  owner 
of h is  r ight of revocation. I b i d .  

3. Pt.itrcipcrl n11d Age~zt-Ratificcctio1t-E2:ide1tce-Qt~estio~~s fo r  Jury.- 
While a principal will not he hound by the  unauthorized acts of his 
agent by ratification. nwent.  or acquiescence therein. without knowl- 
edge of the  material  facts,  ge t  where t he  fac t  of agencx has  been 
ectablished and the  princil)al benefited, t he  evidence of ratification 
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PRINCIPAL AR'D AGEXT-Continued. 
will be liberally construed, and very slight circumst:mces may raise 
the presumption of ratification to take the case to the jury; and the 
evidence in this case is  held sufficient. Mfg. Co. v. JIcPhail, 2M. 

4. Principal and Agent-Father and Son-Automobi1e~-Negligence.- 
Where the owner of an automobile has his son to operate it  as  his 
chauffeur, both for business purposes and for the comfert and pleasure 
of his family, and there is evidence that he has given his permission 
for his son, just over sixteen years of age, to use i t  in escorting the 
plaintiff's intestate. a young eirl of about the same age, to a dance, 
i t  is  sufficient upon the question of the fact of the agency of the son 
that would bind the father for his negligence wh ch proximately 
caused the death of the intestate when returning from the dance in 
the automobile. Tyree 2;. Tudor, 214. 

5. Same-Duty of Principal-Selection of Agent.-Where the father has 
given permission to his son to use his automobile for the purpose of 
the so11 to escort a young girl to a dance, the son being slightly over 
sixteen, and there is eridence that the son usually act?d a s  the chauf- 
feur of his father for business and social purposes, i t  was the duty of 
the father not to  entrust the safety of the young girl to his son unless 
he knew that he was careful and prudent in the operation of the 
machine, and he is responsible in damages for the death of the girl, 
proximately caused by his son's recklessness in driving the machine 
while acting a s  escort. Ibid. 

6. Principal and Agen-Cotnmon Carriers-Delivery-Presumptions- 
U .  S. Government-Parcel Post-Consignor and Consifrnee.-The prin- 
ciple that  makes the consignor the agent of the consignee in delivering 
a shipment to the common carrier rests upon the liability of the 
carrier in such instances, and a delivery of a parcel post package to 
the U. S. Government postoffice by the sender, wh1.n not insured, 
cannot make the Government, which assumes no liabil~ ty, the agent of 
the seudee, without instructions from him to the sender to so send the 
package. Green v. Vonde Co., 317. 

7. Same-Instructions to Ship.-A laundry company held ltself out to  the 
public a s  obligated to pay the transportation charges for the return 
of laundry to its customers, upon certain conditions, and received 
clothes by express, accompanied by a letter instructing i t  not to return 
the laundry "C. 0. D.": Held, equivalent to an instruction to make 
the return shipment by express, and the laundry company is respon- 
sible for the value of the uninsured parcel post package, coming 
within i ts  provision as  to paying the return transportation charges, 
upon the failure of i ts  delivery. Ibid. 

8. Principal and Agent-Contracts-Consignor and Consignee-Carriers- 
Railroads.-An agreement by the consignor to prepay the freight on 
a shipment to its customers prima facie constitutes the carrier the 
consignor's agent. Ibid. 

PRINTING. See Appeal and Error, 13. 

PRIORITY. See Taxation, 14. 

PRIVATE OWNERSHIP. See Nuisance, 2. 

PRIVY EXAMINATION. See Deeds and Conveyances, 31. 
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PROBATE. See Constitutional Law, 1 ;  Statutes, 3, 4 ;  Deeds and Convey- 
ances, 31, 32. 

PROCESS. See Courts, 1, 4, 14. 
1. Process- Summons- Service-Attachment-Judgment Set Aside-Mo- 

tions-Justices of the Peace.-Where a justice's summons has been 
returned, "defendant not to be found in the county," and misinforma- 
tion has been given the plaintiff that defendant has left the State, and 
it  appears in the Superior Court on appeal that no process had been 
served on the defendant; that  he was a resident of the State and had 
not concealed himself to avoid service of summons, etc.: Held, a 
warrant of attachment on the debtor's property situated in the county 
was properly vacated upon proper motion in the justice's court. 
Herndon v. Autry, 271. 

2. Same-Notice-Parties.-The knowledge of the defendant that his prop- 
arty was advertised to  be sold under a warrant of attachment in the 
action is  not alone sufficient to make him a party to the action so as  
to conclude him by the judgment, i t  being required that  he should 
have been, in accordance with the provisions of the statute, made a 
party thereto by proper service of process. Zbid. 

PROMISE. See Statute of Frauds, 1. 

PROTEST. See Taxation, 2, 3. 

PROXIMATE CAUSE. See Railroads, 10; Segligence, 4. 

PUBLICATION. See Libel and Slander, 1. 

PUBLIC SQUARES. See Counties, 1 ;  Judgments, 5, 8. 

PUNISHMENT. See Constitutional Law, 31, 32; Criminal Law, 9. 

PUNITIVE DAMAGES. See Libel and Slander, 5 ;  Carriers of Passengers, 
4, 7. 

PURCHASER, See Deeds and Conveyances, 12, 14;  Sales in Bulk, 2, 3 ;  
Appeal and Error, 7 ;  Constitutional Law, 14. 

QUANTUM MERUIT. See Contracts, 8. 

QUESTIONS FOR JURY. See Pleadings, 3 ;  Principal and Agent, 3 ;  Con- 
tracts, 1, 3 ;  Intoxicating Liquor, 2 ;  Libel and Slander, 2 ;  Betterments, 2 ;  
Carriers of Passengers, 1 ; Instructions. 2 ; Railroads, 9, 13 ; Register of 
Deeds. 1 ;  Street Railways, 4 ;  Corporations, 3 ;  Appeal and Error, 22; 
Automobiles, 7 ; Carriers of Freight, 8 ; Deeds and Conveyances, 33 ; 
Insurance, Life, 3 ; Street Railways. 

QUESTIONS OF LAW. See Evidence, 12;  Constitutional Law, 35. 

RAILROADS. See Automobiles, 1, 3 ;  Carriers of Passengers, 1, 3, 6 ;  Evi- 
dence, 4 ;  Removal of Causes, 2, 3, 4, 5 ;  Carriers of Freight, l, 4 ;  
Principal and Agent, 8. 

1. Railroads-Federal Control-Federal Agent-Director CfeneraGParties 
-Statutes-War-Principal and Agent.-Under the Federal statute, 
actions a t  law that  would lie against a common carrier before the 
United States assumed control of them would also lie after the act 
restoring them to private control as  to injuries accruing during Gov- 
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t ~ r m ~ i r n t  cwntrol agaiiist the  agent tlesignatrtl I)$ tlitb President, tlic 
tl:~tii:rg'~.; rccorerctl to 11r paid out of t he  rerol r ing  i'und created by 
t h e  net. initl t h e  Director G c ~ ~ r r a l  i~lrtl t he  rinilroads Ire both proper 
1):irtics to t he  action. Porl<o'  c. R. I<.. 92. 

2. R~cilt~otrd.s-C'i~os.si11!/s-Riyt1cr7.~--11~~ei~~ii1rgs--Sc~~li~~ctrc'c.--Erideuc.e t ha t  
the  1)laintiff was  injuretl \ r l ~ i l c  atte11il)tillg to  cross the  t rack  of the  
t le f r~id:u~t  r:iilrond coliil~:~np i l l~out a 1i:llf hour nf t?r  sunset 011 :I 

cloudy c r e ~ ~ i i l g .  i ~ u d  ill :I clrizzliiig r :~ii i  : t ha t  t he  l)lat'e of tllr injnry 
\\-:is a most frrqllentetl crossii~g ill ;I town, imd t l ~ t  t he  d r f endm~t ' s  
t r i ~ i n  was  r11111ii1i:: 1)ackwaril without light on i t s  ad\-:rilciug end. ant1 
without sig~itil or otlicr ~ r a r n i ~ i g .  or a f l agn~ i~ i i  proprrl:; ~ ) l ; ~ c e d  to g i r e  
a ~ i y .  is  suftirient to take  the  rase  to  the  jury 1ipo11 the  issue of clefelitl- 
ant ' s  actio11;111le negligence. Ib id .  

4. Ntr~tlc-I,iyhfs.-It iz neglip'nce for  :I snilro:icl c o ~ n l ~ r n ~ j ' s  cmplo j rw  in 
c.1iiiri.e t o  I~ncli it.; rrigine over $1 frequently uqed strecht rrosqinp of a 
town a f t e r  d n 4 i  without a l ight or other sip11al.i or w:lrning, o r  n i th- 
out 11l:tri11c w111c o11c to  warn  11etlestri:ln.; of t he  apl)ro:~cli of t he  
tr :~iu.  171id. 
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RAILROADS-Conti~titcd. 
upon the right of way will not as  a matter of law sustain a peremp- 
tory instruction in the affirmati~e on the issue of contributory negli- 
gence, there being evidence tending to show tliat the plaintiff was not 
negligent in other respects. Jack.so~j u. R. R:, 153. 

9. Railroads - Crossiwgs - Segligcncc - Sigtm1.s- TYar,ti~t!ls-Ecidc~/cc- 
Questio~zs for Jztry.-7T'here a railroad train collided n-it11 ml auto- 
mobile and caused the injury co1nl)lained of. where both the track antl 
the public road were ill n cut of eleven feet approaching each other 
a t  an angle so tliat the apl)roacli of tlie train could not I w  seen nlore 
than eleven feet froin the track, and there is evidence tentlinl: to sliow 
that the train, a t  sisty miles ail hour. hat1 :apl~roachetl without signal 
or warning, and without lieetling a sign for that purpose  laced nbout 
two liundretl and fifty feet from the place of the collision. it is sufi- 
cient to take the case to tlie jury ul)oii the issue of actiona1)le negli- 
gence of the defendant. Ihid. 

10. Railronds- Carriers- Electric Carrios-Scylliget~cc-Eritlcricc-Pro.ci- 
ntntc Cause-Public C)~ossi~ys.-An electric iiiterurh:~i~ co1nyn11y for 
freight and 1)assenger service is required. when its cars i~pyroacli a 
public crossing, to give such signal i ~ s  would Ite reasonably sufficient 
to warn persons on the public road of tlie coming of the car, by ring- 
ing tlie bell or blowing the whistle or both, if necessary ; antl i ts 
failure therein will be evidence of negligence, rendering it  liable in 
damages when tlie proximate cause of a personal injury to a person 
attempting to cross the track there. Costi~t c .  Power Cu., 196 

11. Salnc-0bstructio1zs.-The rule making an electric carrier responsible 
in  damages for an injury caused to one attempting to cro% it9 track 
at  a crossing with a public road, is more iiisistent where the view of 
motormen operating the car and also of the 1)ersoii injureil was 
obstructed a t  the time by a building in the carrier's use and 111qin- 
tained by it  on its riglit of way. Ihid. 

12. Same-Apparent Danger.-It is the duty of the motoruian on the car 
of an electric carrier, in the esercise of ordinary care. to avoid a 
collision by stopping the car in time, when he sees or should have 
seen that a vehicle a t  a public crossing has stopped ahead of it  on 
tlie track, and his negligence therein renders the carrier liable when 
it is the prosimate cause of the injury. ZDid. 

13. Sawle-Contributo,.1/ Segligence-Quc'stions for Jury.-In an action 
against a carrier for damages for a personal injury sustained a t  n 
public crossing in a collisioii with tlefendant carrier's electric car, 
there was evidence tending to show tliat the defendant's motor- 
man, in  the esercise of due care. should have seen the automobile in 
which the plaintiff was a passenger, projecting beyond its building 
on its right of way in time to hare stopped the car and avoided the 
injury complained of ;  that he had been signaled in time by a third 
person present on the occasion; that the automobile had started a 
short distance from the track after the plaintiff had unavailingly 
looked and listened, and though he continued to observe this care the 
train came suddenly in view from beliincl the building and struck the 
car in which lie was a 1)assenger : Hrld, the questions of defendant's 
negligence and the plaintiff's contributory negligence were for the 
determination of the jury upon appropriate issues. Zbid. 
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14. Railroads-Interstate Commerce-EmpZo?jcr flnd Employee-Federal 
Employer's Liability Act-Negligcltce-Flagmen.-A Bagman upon a 
freight train engaged in interstate commerce, upon whom alone the 
duty rested to see that cars placed upon a siding were clear for the 
passage of the train upon the other track, and then signal the engi- 
neer to go ahead, i s  for the purpose in charge of the train, and where 
he has been caught between the two trains and killed by the neglect 
of his duty to  see that  the cars on the siding were clear of the other 
train, this negligence is  attributable to him and not to the railroad's 
engineer or other employees, and mhen the proximate and only cause 
of the injury, the plaintiff cannot recover damages of the defendant 
therefor. Ingram v. R. R., 491. 

15. Sanae-Implements-Safetu Appliances-Evidence.-In a n  action to re- 
cover damages for the killing of the plaintiff's intestate, engaged in 
interstate commerce, by being caught between the cars on defendant's 
pass track and the moving train of the defendant on the main track, 
when it  appears that i t  was the sole duty of the intestate to see that  
these cars were clear and signal the engineer, his contributory negli- 
gence in not having done so is not affected by the f w t  that certain 
implements had not been furnished by the defendant for keeping the 
cars on the pass track from moving, mhen he knew t ~ a t  such imple- 
ments had not been furnished, and if they had been, they mere un- 
necessary on account of the grade of the pass track, and when the 
intestate was experienced and could have safely and reasonably per- 
formed his duty under the circumstances. Ibid. 

16. Railroads-Federal Employers' Liability Act-Negligc'nce-Emplover 
and Employee.-An action to recover damages against a railroad com- 
pany for the negligent killing of the plaintiff's intestate, while engaged 
i n  interstate commerce, is  controlled by the Federal Employers' 
Liability Act, and thereunder no recovery can be had vhen the death 
was caused solely by the negligent act of the intestate. Ibid. 

RAPE. See Criminal Lam, 14. 

RATIFICATION. See Principal and Agent, 3. 

REALTY. See Wills, 4. 

REBUTTAL. See Government, 1. 

RECEIPT. See Carriers of Freight, 1. 

RECORDER'S COURT. See Courts. 

RECORDS. See Courts, 15, 28; Appeal and Error, 10, 11, 48. 

REFERENCE. See Appeal and Error, 19, 36; Evidence, 16. 
1. Reference-Order-Trial bfj Jury-Waiver.-The parties to  a cause 

referred reserving the right to a trial by jury waive this right by 
afterwards agreeing that the trial judge shall find the facts. Gamp- 
bell v. Pearce, 494. 

2. Reference-Order-Scope of Reference-Waiver.-Where a controversy 
a s  to title to lands has been referred and afterwards consolidated 
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with another action involving the same title, objection that  the referee 
acted beyond the power of the first reference is not tenable when it  
appears that the parties filed specific exceptions to the report and 
agreed that  the trial judge should find all issuable matters, for their 
action in so doing is  a waiver of the right set up. Ibid. 

REGISTER OF DEEDS. 
Register of Deeds-Xarriage License-Statutes-Penult$-Evidence-Non- 

suit-Questions for Jury.-In an action to recover of the register of 
deeds of a county the penalties allowed by C. S., 2500, 2503, for 
issuing a license for the marriage of a female under eighteen years of 
age, and the evidence is conflicting as  to the reasonableness of the 
inquiry made by the register, the question should be submitted to the 
jury, and a judgment as  of nonsuit thereon is erroneously entered. 
Lernmons v. Sigman, 238. 

REGISTRATION. See Deeds and Conveyances. 21 ; Easements, 5. 

REHEARING. See Appeal and Error, 4 

RELATIONSHIP. See Estates, 6 ;  Limitation of Actions, 6. 

RELINQUISHMENT. See Wills, 14, 15. 

REMAINDERS. See WILLS, 10, 12, 15. 

REMAND. See Appeal and Error, 12. 

REMEDIES. See Sales in Bulk, 2. 

REMOVAL OF CAUSES. See Courts, 24. 
1. Remocal of Causes-Petition-Verificatioiz-Pritzcipal atzd Agent.- 

Semble, an attorney with authority to sign bonds and other instru- 
ments required in courts and other legal proceedings, without further 
authority to verify pleadings in behalf of his principal, is  insufficient 
to confer authority upon the agent to verify the petition in behalf of 
the principal to remore a cause to the Federal courts from a State 
court. Xixell 2,. R. R., 36. 

2. Removal of Caicses-Diversit!] of Citizenship-Domestic Corporations- 
Railroads.-The Atlantic Coast Line Railroad Company is, under the 
provisions of its charter, a North Carolina corporation, and may not, 
therefore, remove a cause against i t  to  the Federal court under a 
petition averring that i t  is a nonresident of this State, under the 
Federal Removal Act for  diversity of citizenship. COD 1). A. C. L. 
R. R. Co., 166 N. C., 652, cited and applied. Ibid. 

3. Remocal of Causes-Railroads-Director General-Parties-Right to 
Remove-Domestic Corporations.-Under the Federal act placing the 
railroads under the Director General of Railroads as  a war measure, 
both the railroad and the Director General, for the purpose of removal 
of a cause from the State to the Federal court, a r e  one and the same, 
and properly joined as parties defendant, and the right to remove 
does not exist where the railroad, seeking i t ,  is not a foreign corpo- 
ration. Ibid. 
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4. Removal of Causes-Vested Rightv-Constitutiot~al Law-Railroads- 
War.-\\'here an injury, the basis of an action for damages against 
a railroad company, occurred before the railroads were discharged 
from Federal control, the right of action vests a t  that time and is 
"property" within the meaning of the ('onstitution, which the statute 
returning the railroaclq to private owner.;hip cannot defeat or modify. 
Ibid. 

3. Rcmocal of Causes-Ruilroads-SVar-Fedcral Stntutcc-Co)tstitz(tional 
Law-Seither a domestic railroad company nor the .3irector General 
of Railroads has the right to rernove a cause of action brought by a 
citizen of hor th  Carolina in the State court for clarnages for a per- 
sonal injury, from the State to the Federal courts. under the Constitu- 
tion and statutes of the United States, on the ground of diversits- of 
citizenship, nor is such right given, but to the contrary, is prohibited, 
in  the transportation act of Congress, approved 21 Ilarch, 1915, nor 
can it he inferred from the fact that  the act of Congress of 1920, 
restoring the railroads to prirate control, is silent to the removal of 
causes. I b ~ d .  

6. Remocnl of Causes-Pleadings-dme7ldmc~~t-C?~at~ge of Xatuce of 
Orrywnl Cause.-Where a cause of action has been brought in the 
State c'ourt and is not then removable to the Federal Court, i t  may 
thereafter become co if the pleadings have been clanged a s  to so 
affect the nature of the original suit as  to bring it  wilhin the Federal 
Removal Act. Public Aercice Go. 2;. Pozi'er Co., 356. 

7. Snme-Kcutrnininq Order-injunction.-The application for a tempo- 
rary restraining order is merely ancillary, incidentn , and auxiliary 
to the original suit, and where the original suit is not removable under 
the Federal acts. i t  does not become so merely becau3e a restraiainq 
order has thereafter been applied for and obtained therein. I h i d .  

RESTS AND PROFITS. See Betterments, 4. 

REPLEVY BOND. See Courts. 1. 

REPRESENTATION. See Estates, 7. 

RES GESTAE. See Evidence, 6 ; Homicide, 3. 

REVERSIBLE ERROR. See Contracts, 19; Appeal and Error. 

REVERSIOK. See Wills, 15. 

REVOCATIOX. See Deeds and Conveyances, 11, 20; Priilcipal and Agent, 1. 

RIGHTS. See Nuisance, 2 ;  Wills, 14, 15 

ROADS AND HIGHWAYS. See Statutes. 2 ;  Constitutio~lal Lam, 2. 

ROAD DISTRICTS. See Constitutional Law, 11, 15. 

ROBBERY. See Homicide, 8. 

RULE O F  PROPERTY. See Courts, 13. 

RULE OF PRUDENT MAS. See Negligence. 
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R U L E S  A S D  REGULATIOSS.  See Warehousemeii. 4. 

R U L E  IS SHELLEY'S CASE. See Eutates. 4. 

RESIDUARY CLAUSE. See Wills. 2 .  

SAFETY. See Railroatls, 6. 

SAFETY APPLIASC'ES. See Railroads. 1.7. 

SALARIES. Set. Sheriffs. 4. 

SALES. See Appeal slid E n o r .  7 ; J I o r t z : ~ : . ~ ~ .  1 : Intosicating 1,iquorc. 12 : 
\Vareliousemen. 1.  

SALES I S  BULK. 
1. &'(tlcs in Bulli-Stnt/ttcs-Police Po~c.(,t,s-Eridejlcc-Pritm Facie C'ctsc. 

C'. S.. 1013, regulating the  sale of inerclial~dise i n  bulk, witli c e r t a i i~  
requirements a s  to  notice to  creilitow, i~lveutories,  etc.. making such 
sales. contrary to  t he  l)rorisioi~s of the  s ta tu te ,  pvinlrr fncic r r i t ln lcr  
of f r aud  and  void a s  against  creditors of t h e  seller, is  a valid esercise 
of t he  police powers of gorernment,  ant1 sucli sale i s  to  Ije rcgartletl 
a s  prinlrr fncie fraudulent in , the t r ia l  of all issue :is to i t s  validity. 
R! tbho .  Co. z.. JIorris. 184. 

2. Btrt~tc-IZen~edic'x of C'rcditot's-Boll tr F idc  I'rcr.citrr.so'.q.-n'l~eli :I sale 
of m e r c h a ~ ~ d i s e  in bulk is  nvoidetl for iioiicon~pliaiice with the s ta tu te .  
('. S.. 1013, t he  goods can be made available I>;\- d irect  process or levy 
i ~ n d  sale in the llaiids of the  original p u r c h n e r .  or such l~u rchase r  
may 11e lieltl liable for  their  rn lue  wllnl they a r e  disl~osed of by 11ilil. 
itlid ritlier rernetly is  avni1al)le to the creditor.; of the  r e i ~ d o r  ngni~is t  
sul)sequtwt ~ r u r c l ~ a s e r s  a s  long a s  t he  goods can 11e identified, o r  unti l  
they h a r e  l~assetl  into the  l i m ~ d s  of :I bo~tci firle purchaser for  r a lue  
without imtice. Ibid.  

3. 6T~~t~~c- l t l c / i t i f i crr t io~?  of Cood.~-su7)sc'c[ite11t P~ i t~c l~uso ' s . -The  sale of 
mercl~alidise ill bulk is  without the  usual course of l)u>il~ess.  and 
affects the  purchaser witli notice of a defective t i t le for  i l o ~ ~ c o m l ~ l i a ~ i c e  
with t he  statute.  C'. S.. 101.1, a s  l o ~ g  a s  i t  can I)e itlentified m ~ d  traced 
to  ally olle to n.11om i t  ha s  been tr;msferred otherwise tliali ill ~ o o t l  
f a i t h  ant1 for '  a valuable comideratioll. Ibid.  

4. An~~~c-Dcc~lcr~-Kepnit~ct~x--.-l~~ton~ol~ilcs.-JVllere t he  dealer in auto- 
mobile su11l)lies has  sold his stock of merclinl~dise ill bulk to those 
whose business i t  is  to use sucli 11i:iterial in mal i i l~g repairs for their  
customers, tlie la t te r  may not avoid liability t o  tlie creditors of tlie 
relldor on the  ground tha t  they were  ilot dealers in such \Tares. under 
t he  doctrine nimoui~ced in S w i f t  ct. Co. r .  Tetupelos, 178 S .  C., 487, for  
the  sale of the original creditor is  itself void for   onco compliance with 
the  s ta tu te .  C. S., 1013. Ibid.  

SCHOOLS. See Trus ts ,  4. 

SCHOOL DISTRICTS.  See Consti tutiol~al Law. S. 27. 28;  Trus ts ,  4. 

SCHOOLHOUSES. See Trus ts ,  8. 

SEALS. See Deeds and Conreyances. 6.  
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SELF-DEFENSE. See H o ~ i c i d e ,  1, 4, 5. 

SELLER. See Warehousemen, 2. 

SENTENCE. See Appeal and Error, 42 ; Criminal Law, 7, 9. 

SERVICE. See Courts, 14;  Summons, 1. 

SEVERANCE. See Trials, 2. 

SHERIFFS. 
1. Sheriffs-Personal Executio?t--Penal Statutes-Strict Construction.- 

The provisions of C. S., 3943, making the sheriff liable for the escape 
of one taken under personal execution upon a judgment for the pay- 
ment of a debt, interest, and cost, are  highly penal, requiring a strict 
construction or, a t  least, one reasonable in determining the sheriff's 
liability in any given case. Brady v. Hughes, 234. 

2. Same-Escape-Absence of Deputy Sheriff.-The fact that  the sheriff's 
deputy permitted his prisoner t o  remain in an attorney's office, with 
door unlocked, while he, the deputy, was away for a few minutes, 
and that he returned, found the prisoner there, and delivered him t o  
the jailer, as  the statute, C. S., 3943, required, is not such an "escape" 
a s  will make the sheriff liable for the  debt, etc. Ibid 

3. Same-No Damage Shown.-The fact that the sheriff's deputy per- 
mitted his prisoner, arrested for debt under a n  execution against the 
person, to remain a few minutes in a room with the prisoner's attor- 
ney, from which the deputy sheriff was absent for a part of the time 
attending to matters connected with the case, and then soon returning, 
delivered the prisoner to the jailer a s  the statute dirwts, C. S., 3943, 
where the prisoner remained until discharged in due course of the 
law, does not show any loss to the plaintiff, and is not such an 
"escape" as  is  contemplated by the statute. Ibid. 

4. Sheriffs-Fees-SaZaries-Duties-DistilZeries-Statute.-The -fees or 
emoluments incident to a sheriff's office enumerated in Rev., 2777, and 
extended by ch. 807, Public Laws of 1909, to allowance for the seizure 
and destruction of illicit distilleries, a re  excluded by a public-local law 
applicable to a certain county, subsequently enacted, but prior to the 
commencement of the term of the incumbent, wherein it  is  provided 
that  the sheriff shall turn over to the county treasurer all moneys 
collected from fees, and receive a specified sum as a salary in lieu of 
his fees, with exception only of certain fees allowed ';o his township 
deputy in certain instances, the duty to seize the illicit distilleries 
being the same as  any other required of him a s  sheriff of the county. 
Thompson v. Comrs., 265. 

SIGNALS. See Railroads, 1, 2, 9. 

SIGNATURE. See Wills, 8. 

SLANDER. See Libel and Slander. 

SPEED LIMITS. See Criminal Negligence. 

SPIRITUOUS LIQUORS. See Intoxicating Liquors ; Statutes, 11. 
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STARE DECISIS. See Appeal and Error, 9. 

STATE BOARD OF EDUCATION. See Deeds and Conveyances, 5. 

STATEMENT. See Appeal and Error, 10, 11; Issues, 2. 

STATE'S LAND. See Deeds and Conveyances, 5. 

STATE'S LINE. See Constitutional Law, 19, 21; Statutes, 6 

STATUTES. See Constitutional Law, 1, 2, 7, 8, 10, 11, 15, 17, 19, 21, 22, 24, 
29, 31, 33, 34 ; Libel and Slander, 3 ; Deeds and Couveyances, 2, 10, 20 ; 
Drainage Districts, 1, 3 ;  Elections, 2 ;  Appeal and Error, 3, 14; Better- 
ments, 4 ;  Clerks of Court, 1 ;  Limitation of Actions, 3 ;  Judgments, 1 ; 
Railroads, 5 ; Vendor and Purchaser, 1 ; Actions, 2, 3 ; Sales in Bulk, 1 ; 
Contracts, 15; Courts, 2, 3, 4, 5, 8, 13, 18, 19, 20, 23, 25, 28; Trusts, 5 ;  
Mortgages, 1 ; Register of Deeds, 1 ; Sheriffs, 1, 4 ; Municipal Corpora- 
tions, 5, 9 ; Taxation, 1 ; Wills, 11 ; Negotiable Instruments, 1 ; Automo- 
biles, 7 ;  Criminal Lam, 3, 6, 7, 8, 9, 10, 11; ~nstructions', 6 ;  Trials, 4 ;  
Intoxicating Liquors, 1, 5, 10, 13, 14, 16, 17; Pleadings, 4 ;  Homicide, 
8, 10 ; Taxation, 3 ; Criminal R'egligence. 

1. Statutes-Interpretation-Ambiguity.-When the language of a statute 
is unambiguous and the intent is plain, there is no need for its con- 
struction by the courts, and i t  is the duty of the courts to enforce i t  
according to its obvious terms and meaning. Highway Commission 
v. Varner, 42. 

2. Same-Roads and Highways-Road Commissioners-Repealing Statutes 
-Mandamus.-Where a statute, as  amended, directs the construction 
and repair of a certain public highway in a township by the directors 
of the State Prison, to  be done in accordance with and under the 
direction of the Highway Commissioners of the township, and place 
thereon, not later than a certain date, a certain force of convicts, 
suitable teams, etc., and thereafter withdraws from the township com- 
missioners of the county the power to construct, maintain, and im- 
prove the public roads of the townships, and gives it  to the highway 
commissioners of the county, created by the act, repealing all laws 
or parts of laws in conflict therewith, including in specific terms 
"special or local law authorizing the raisiug of money for the pur- 
pose: Held, the former acts a re  'local' or 'special,' and their provi- 
sions are  repealed by the latter ac t ;  and an order for a mandamus 
brought by the county highway commission against the directors of 
the State Prison to compel them to construct, etc., the road as  specified 
in the former statute, will be denied by the courts. As to whether 
mandamus was proper remedy, Quere?" Ibid. 

3. Statutes-Deeds and Conveyances-Defectiue Probate.--A deed made 
prior to the enactment of ch. 204, Laws of 1913, a t  the special session 
of the Legislature, is  validated by the statute, as  against the heirs of 
the grantor, when the deed is in the defendant's chain of title, and 
the plaintiff, objecting to its introduction in evidence, claims no right 
or title thereunder. Sluder 2;. Lumber Co., 69. 

4. Statutes-Wills-Defective Probate.-A will probated in another State 
requiring only the examination of one witness, and there a re  two 
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STATUTES-Co?ttinued. 
witnesses thereto, is cured by our statute, ch. 142. Laws 1913 (special 
session), the same being a defective probate, and not a defect in its 
execution. Ibid. 

5. Statutes - Znterpretntion - Intent - Rhetoric-Verbal Inaccuracies.- 
Where the plain intent and meaning of a statute alpear  in its lan- 
guage, it  will not be affected by rhetorical or verbal innccuracg. 
Long 2 . .  Comrs , 146. 

6. Statutes - Counties - Brcdges - Streams-State Lines-Yecessary Ex- 
pense-.4pportion?netzt of Expense-Courts.-What ~roport ionate  part 
of espense a county should hear in the building of :L bridge and its 
approaches over a stream on the State line, or w h e t h ~ r  such espendi- 
tures were necessary, are matters esclusirely for the Legislature, ant1 
not for the courts to  determine. Erncr~j  2'. C'onll-8.. 421. 

7. Statutes-Dtaoepancies-Courts-J~~?ie~ilr Courts.-Arnble, the provi- 
sion of sec. 3, ch. 97, Public Laws 1919, that the meaning of the word 
"child" shall be one "less than eighteen years of age." and the term 
"adult" shall mean any person eighteen gears old or over. intended. 
from the interpretation of the entire chapter, that to <ome within the 
provision of the act the child should be a minor uilder the age of 
sisteen )ears, aud Hcld, the discrepancy is cured by C S., 5041. S. c. 
Coble, 554. 

8. Sfntufes-Cknernl L a w - S p c ~ ~ a l  .4cts-Repca17Drai~lagc Districts.- 
Where a special local statute for the formation and operation of :l 

drainage district is complete in itself in all its detail<;, a general law 
espressing itself applicable to all such drainage distrit4tr in the State, 
adding further duties and making the failure of the csmmissioners to 
file certain reports an indictable offense, C. S., 5374, C37.5, will not be 
comtrued to applj unless special referenre is made to the special local 
act. S. c.  Gettys, 580. 

9. Same-Consolidated iStatutes.-The Collsolidatecl Stat ltes were com- 
piled under authority of ch. 252, Lams 1917, for "collecting and revis- 
ing the public statutes of the State." and unless specifically referred 
to, a private local statute, complete in itself, is not affected unless 
specifically mentioned therein. Zb~d. 

10. Same.-Where a public-local law is complete in all of its details in 
establishing and maintaining :L special drainage c1istri7t. and requires 
the commissioners to keep "a perfect record of all dealings and trans- 
actions." this record is subject to inspection b) all interested in the 
district: and C .  S.. 3374-5, sut~sequently enacted, which, among other 
things, makes it  an indictable offense for the failure of the commis- 
sioners to make certain reports and to publish them. has 110 applica- 
tion, especially as  C. S., 5381, provides that the subchtpter on Drain- 
age Districts "shall not repeal or vhange local draina::e laws already 
enacted." Zhid. 

11. Statutes - Interpretations - In ten-  Spirttuous Liquo? 8-Intoxicatitzg 
Liquors.-The rarious parts of a statute on the same 'subject are  con- 
strued a s  ;I whole, to give earh and every part effect if this can be 
done by any fair and reasonable intendment ; and when a literal 
interpretation of the language will lead to absurd results, or contra- 
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vene the manifest purpose of the Legislature, a s  otherwise expressed, 
the reason and purpose of the law will control. S. v. Barksdnle, 621. 

STATUTE OF FRAUDS. 

1. Frauds, Statute of-Dcbt of Another-Requisites of Promise-Carl- 
tracts-Warrarity.-A telegram sent in good faith a t  the  request of a 
debtor to his creditor that  the former is reliable and that  "any justi- 
fiable claims will be taken care of promptly," is insufficient to estab- 
lish a contract of guaranty, or a promise to  answer for the debt. 
default, o r  miscarriage of another, there being no promise to  pay the 
debt if the debtor should not do so, but ouly a n  esyression of opinion 
a s  to  his responsibility concerning it. G-rocery Co. v. Eavlu, 459. 

2 Sam-I-'rincipnl nud Agent-Undisclosed Transactiotl8.-\\'here the 
plaintiff has agreed with his debtor, over the long-distance telephone, 
to release a consignment of hay a t  his depot. if payment were guaran- 
teed by a certain firm doing business there, the defendant in the 
action. whereupon, without lrnowledge of this agreement the defend- 
a n t  wired in good faith to the  plaintiff, in effect, that  the debtor was 
reliable and would ~ r o m p t l y  take care of "any justifiable claims": 
Held, the debtor was the  plaintiff's agent for the purpose of com- 
municating to the defendant the agreement made betn-een them, and, 
there being no fraud or collusion. the defendant is not liable for the 
debt. Zbid. 

STEXOGRAPHLS'S SOTES. See Appeal and Error,  50. 

STREAMS. *See Constitutional Law, 19, 21;  Statutes, 6. 

STREET RAILWAYS. 
1. Sfrect Rnilzcaya-Ccct.t.icr8 of Pfl~s~~~qcr8-Se~jliye)tcc-Stc1trts of Pas- 

se~ger.-Whether one who has ju<t alighted from a street car a s  a 
passenger cease* to  be one immediately upoil aliglitinq, so as  to cause 
the company's responsibility to cease. under the  ordinary rule of i ts 
liability for the safety of i ts paswlgers,  d e ~ e n d s  upon the apparellt 
danger of the one so alighting under the conditions of danger and the 
surrounding circumstances which should h a r e  been obserred by the 
company's emlrloyees in charge of the car,  and the  injury caused by 
their want of due care could reasonably h a r e  hem 1,rerented by them. 
Loggills v. rt i l i t ies Co., 221. 

2. Rcrntt-dlightiug ft .on~ Car.-Upon the question of the liahilfiy of :I 

street car compailj- to one who had just alighted from its car as a 
passenger, and h a 8  been run over and killed a t  a regular stopping 
place in a dangerous portion of a city. arising from trnflic conditions 
on the street. the test is not whether the passenger had actually left 
the car and reached the street without injury, but whether the place 
was safe for him to h a r e  alighted, under the  attending circumstances, 
there being a distinct difference between a safe lancling and landing 
in safety. and the rule being that  he retains his status a s  a passenger 
until he has  stepped from the car to a place of safety on the street 
or highway. Zbid. 
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STREET RAILWAY S-Continued. 
3. Same-Transfer Points.-Where the transportation of a passenger on a 

street car requires a transfer for him to reach his destination ordi- 
narily, he is to be regarded a s  a passenger while ma:iing the change 
from the one car to the other a s  a part  of the continuous trip, and to 
receive from the carrier's employees the same degree of care required 
for the protection of its passengers from injury. Ibid. 

4. Same- Evidence- Infants- Nonsuit-Questions for  Jzcry-Trials.--In 
an action t o  recover damages of a street car company for alleged 
negligence causing the death of the plaintiff's infant intestate, there 
was evidence tending to show that  the intestate and his father, a 
carpenter, carrying his tools, became passengers on the defendant's 
car, requiring transfers to  reach their destination, and forgetting their 
lunch basket, the intestate ran back, entered the car, got the lunch 
basket, the conductor opened the car door for him to alight, a t  a place 
of much trafflc upon the street, and, just after alighting, a n  automo- 
bile struck and kill the intestate: Held, sufficient evidence of defend- 
ant's actionable negligence to take the case to  the jnry, and that  the 
youth of the intestate, and the impulses or characteristics of boys of 
his age, in  determining the relative rights and duties of the parties, 
will be also considered in passing upon defendant's m'~t ion a s  of non- 
suit. Ibid. 

STREETS. See Easements, 1 ; Municipal Corporations. 

SUBSTANCE. See Tnstructions, 5. 

SUDDEN PERIL. See Automobiles, 2. 

SUICIDE. See Insurance, Life, 3. 

SUMMONS. See Process, 1. 

SUPERIOR COURTS. See Appeal and Error, 19, 20; Courts. 

SUPPORT. See Criminal Law, 19. 

SUPREME COURT. See Appeal and Error ; Indictment, 1. 

SURVIVORSHIP. See Wills, 18. 

SURVIVAL OF ACTION. See Contracts, 6. 

TAXATION. See Constitutional Law, 9, 17, 18, 22, 25, 28; Actions, 8. 

1. Taxation-Licenses-Automobiles-Cities and Towns-Xunicipal Corpo- 
rations-Action to Recover-Statutes.-To recover of a municipality 
the amount collected in excess of that  a l lmed  by law for an automo- 
bile tax, i t  is necessary to comply with an existing statute requiring 
that  demand for a return thereof should have been made within a 
period therein prescribed. Blackwell v. Gastonia, 378. 

2. Same-Protest-Common Law.-In order to recover money paid a 
municipality a s  a license tax in excess of the amount the town was 
lawfully authorized to collect, and in the absence of s1;atutory regula- 
tions, or under the common law, i t  is necessary that  the one so paying 
should have done so under protest a t  the time or under circumstances 
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of duress or such a s  would endanger his person or property; and 
where the payment has been voluntarily made, the action may not be 
successfully maintained. Zbid. 

3. Tarnation- Licenses- Payment Under Protest- Actions- Procedure- 
Statutes.-In order to recover a license tax alleged to have been 
unlawfully demanded by a county, the taxpayer is required to pay 
the tax under a written protest, and make written demand upon the 
county treasurer within thirty days, and upon his failure to refund 
within 90 days the person so paying the tax may maintain his action 
against the county, including in his demand both the State and county 
taxes. C. S., 7919. Brunswick-Balke Co. v. Mecklenburg, 386. 

4. Ta~ation-Licenses-Mortgages-Lielzs-Priority.--The lien of a license 
tax on a business is  superior to  that  of a chattel mortgage on the 
property therein used, and the amount thereof is not abated by reason 
of nn unexpired year. C. S., 7776-7786. Zbid. 

TAX DEEDS. See Deeds and Conveyances, 2. 4. 

TENDER. See Evidence, 6. 

TERMS. See Constitutional Law, 31 ; Courts. 

THREATS. See Homicide, 4. 

TIMBER. See Contracts, 7 ;  Deeds and Conveyances, 24, 26. 

TIME. See Arbitration and Award, 1 ;  Deeds and Conveyances, 26. 

TITLE. See Vendor and Purchaser, I ; Counties, 1 ; Deeds and Conveyances, 

24, 25, 32 ; Partition, 1 ; Appeal and Error, 37. 

TOBACCO. See Warehousemen, 1. 

TOLLS. See Constitutional Law, 4, 6. 

TORTS. See Corporations, 1 ; Municipal Corporations, 1. 

TRIAL BY JURY. See Reference, 1. 

TRIALS. See Contracts, 1, 3 ;  Evidence, 12, 14, 15, 18, 20; Libel and Slander, 
2 ; Corporations, 2, 3 ; Appeal and Error, 1, 22, 23, 24 ; Betterments, 2 ; 
Carriers of Passengers, 1, 5 ; Street Railways, 4 ; Courts, 17 ,  18, 26 ; 
Constitutional Law, 35 ; Employer and Employee, 1 ; Carriers 01' Freight, 
8 ;  Intoxicating Liquors, 3, 20; Criminal Law, 14, 15 ; Homicide, 2 ;  
Insurance, Life, 3 ; Jury, 1. 

1. Trials-Homicide-Criminal Law-Mob Violence-Appeal and Error.- 
The principle that a new trial will be granted in a criminal action 
where the conduct of a lawless mob, hostile to the prisoner, had direct 
bearing on the immediate conduct of the trial, and was of a kind or 
character intended and well calculated to  distract the jury from 
intelligent, calm, and impartial consideration of the issues involved, 
has no application when, as  under the facts of this case, it is made 
to appear that  the cause was impartially heard and determined in a 
seeming and well-ordered manner, entirely unaffected by the futile 



action of the lawless element endeavoring to break into tlie jail and 
lynch the several defendants under indirtment for murder in the first 
degree, and giviug every assurance that  the rights of the defendants, 
and each of them. were given full consitleration. R. v. Caldlwll, 519. 

2. Trictls-Criminal Latc-Sel'ernnee-Court's Diso-etion.-In criminal 
cases, ac in this one, a trial of several defendants for tlle same homi- 
cide, it  is within the sound discretion of the trial ju~lge to permit or 
refuse defendants' motion for a severance, and it  will not be reviewed 
in the absence of patent and gross abuse. ZBtd. 

3.  Trinls--E2;idence-T~1fa)tts-Cot~rt's Discretion-lppec'l ccnd Error.- 
Objection to the adnii?;siou in eridence of the 11-yetr-old sou of the 
tleceased, on account of his jouth and incapacity. etc., ulmn the trial 
of homicide, is to the sound legal discretion of the trial judge. which 
is not reviewable on appeal in the absence of patent or grou. ahuse. 
Ibid. 

4. Trictlc-Jfotions-E2;idc~tec-ATo~t2~i~~ttcs-Crini~al Lctu'.-A mo- 
tion as  of nonsuit upon the evidence will not he consiclered when it  is 
not renewed after the conclusion of all the evidence, as  the ~ t a t u t e  
requires. H. v. Helms. 566. 

T R E S P A S S .  
Trespass-Evidence-~'~rdictffIppcal and Error.-Where a verdict is 

rendered upon conflicting evidence and without legal error of the 
court, i t  is conclusive on appeal. Booize 2;. Scwsomc, 501. 

T R U S T S .  See Evidence, 12 ; Mortgages. 
1. Trusts-Cscs-Charitable Cses-Equitll-Courts.-A devise in trust of 

300 acres of land used for years by the testator as  :L quuilner resort, 
in this case known a s  the T'ade Alecum Springs, leaving i t  to tlie judg- 
ment of the trustee to develop it  by suitable roads, to build a 
commodious and perinanent auditorium for educational, religious and 
icientific, medical and other worthy organiatious, and to develop the 
property "into not only a watering reuort, but an institution after the 
order of a chautauqua," is held to he for charitalle ~ u r ~ o s e s  and 
sufficiently definite as  to the beneficiaries, and of stated purpose, to be 
carried out by the trustee, under the equitable jurisdiction of the 
courts when circumctances should hereafter require it ,  and the objec- 
tion urged that the scheme lacked sufficieut funds tc~ carry it out, is  
held to be untenable under the facts in this case. Trust Po. v. Oyhurn. 
3". 

2. Sanzc-Be?zefici(~ric~~-C~/ Prcs.-Wliere lands are  devised in trust, with 
sufficient definiteneqs of yurposc to be further dcreloped for the 
charitable use of educational, feligious, scientific, medical and other 
worthy gatherings, "and to develop the property not only into a water- 
ing resort, but into an institution after the order of a chautauqua," 
the discretionary power given to the trustee authorizes it  to choose 
the beneficiaries, and develop the property for tlle stated l~urpose, 
under the supervision of R court of equity when ap3licable, and the 
doctrine of cy pres has no application. Ibid. 

3. Trusts-Uses-Charitable Uses-Suflciency of Funds.--Where the lands 
and certain funds are  deyised in trust to be deve oped for lawful 
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charitable uses in the discretion of the trustee as  to detail, and the 
testator has sufficiently outlined the general plan, i t  is not required 
that  the available funds should be adequate for the full design, but 
it  may be applied by the trustee to a practical extent in its own 
judgment to carry forward the testator's desire as  fa r  as  it  will 
extend, under the equity jurisdiction of the courts when applicable. 
Ibid. 

4. Trusts-Charitable Trusts-Schools-School Districts-Counties-Board 
of Education.-It appearing from the bequests in the will that  the 
testator's principal purpose was to improve the public schools of his 
county, a devise in remainder of lands "for public school purposes," 
to "be cared for well and properly by the school committee of said 
district;  manage i t  and apply the proceeds to keep the public school 
forever": Held, sufficiently certain in its terms to be sustained as  a 
charitable, trust, with the right, under the supervision of the board of 
education, to change the location of any schoolhouse, if for the best 
interest of those in the district. Chandler v. Board of Education, 444. 

5. Same-Statutes-Subdivtsion of Districts.-Where a bequest of the 
rents or income from lands is sufficiently definite to sustain a charita- 
ble trust for public school purposes of a certain district under the 
supervision of the board of education, the trust is not impaired by 
the fact that,  under a later law, the district was subdivided into other 
districts, for then the proceeds of the land must be apportioned among 
the new aistricts comprising the old one. Ibid. 

6. Same-Particular Schoolhouses.-Where, during his life, a testator ,was 
actively interested in the public schools of his district, and has built, 
with the assistance of others, a schoolhouse therein, and dies, leaving 
by will the income of the remainder in certain lands for public school 
purposes of his district, without special reference to the schoolhouse 
he himself has built, an order requiring that the proceeds be applied 
to  the maintenance of this particular schoolhouse alone is erroneous. 
Ibid. 

TURNPIKES. See Constitutional Law, 2. 

UNDUE ISFLUEXCE. See Deeds and Conveyances, 33. 

USES. See Evidence, 12;  Trusts, 1, 3. 

VENDOR AND PURCHASER. See Bills and Notes, 1 ; Contracts, 4, 11, 15, 18. 
1. Vendor and Purchaser-Title Retained-Powers of Sale-Statutes- 

Foreclosure.-A contract for the sale of personal property, retaining 
title in the vendor until the purchase price has been paid, without 
express power of sale therein, comes under the provisions of C. S., 
2587, as- if written in the contract, and gives to the vendor the right 
to sell the property in default of payment of the purchase price, or 
part thereof, without consent of court, upon certain advertisement 
specified in the s tatute;  and it  is reversible error for the court to 
charge the jury that the vendor could not sell the property without 
the consent of the purchaser. House v. Parker, 40. 

2. Vendor and Purchaser-Contracts-Breach-Performance-Time Ex- 
tended-Waiver-Damages.-Where the seller has breached his con- 
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VENDOR AR'D PURCHASER-Continuc d. 
tract of sale and delivery of cotton yarns a t  a time specified, and 
there is evidence tending to show that for a certain length of time 
thereafter the parties regarded the contract in forcl? for the delayed 
seller to fulfill his obligations thereunder : Held, th3 purchaser could 
waive the breach and extend the time of performance, and evidence 
of the price of the yarns a t  the expiration of the time extended, is  
competent upon the issue as  to the measure of the plaintiff's damages, 
in his action to receive them. Hosiery Co. v. Cottor; Mills, 140 N. C., 
454, cited and applied as  to the rule for the measurt, of damages and 
the facts of this case. Cotton Jfills 2;. Cottox Mills, 73. 

VENUE. See Actions, 3 ;  Criminal Law, 17. 

VERDICT. See Appeal and Error, 15, 25, 32, 37; Intoxicating Liquors, 4, 8 ;  
Carriers of Freight, 7 ;  Criminal Law, 5 ;  Deeds and Conveyances, 30; 
Trespass, 1 ;  Jury, 2. 

1. Verdict-Doubtful Xeaning-Appeal ancl Error.-TTT1.en, by reference 
to the pleadings, evidence, and the charge of the court, the true intent 
and meaning of the verdict of the jury is found doubtful, uncertain, 
and ambiguous, a new trial will be ordered on appeal. Howell v. 
Pate, 117. 

2. Verdict-Issues-A?aswfrs-Judgment.-When the jury fail to answer 
issues as  to the defendant's counterclaim, pleaded and with evidence 
to support it ,  and only find the issue as  to plaintiff's demand in the 
affirmative, it is insufficient to support a judgment in plaintiff's favor, 
as  impliedly answering the other issue against the defendant's claim. 
Tire Co. v. Motor Go., 230. 

3. Verdict-Impcachmc?zt-Evidence.-Evidence to impeach and set aside 
a verdict of a jury must be shown by other evidence than that of the 
jurors, or any of them, to be considered on appeal. As to the power 
of the court to set aside a verdict for cause after adjournment, see 
S. v. Kirtsauls, 126' N. C'., 1095, and other cases cited in the opinion. 
S. v. Hall, 527. 

4. Same-Appeal and Error-Fi9zdit~gs.-The trial judge should find the 
facts upon which he refuses to set aside a verdict for cause, on appel- 
lanes motion, or i t  will not be considered on appeal. Ibid. 

VESTED RIGHTS. See Removal of Causes, 4 ;  Constitutional Law, 3. 

VOLSTEAD ACT. See Intoxicating Liquors, 5. 

VOIDABLE DEEDS. See Deeds ancl Conveyances, 12, 13;  Ejui ty,  1. 

WAIVER. Bee Criminal Law, 8 ;  Libel and Slander, 4 ;  Caul-ts, 27;  Bills and 
Notes, 3 ; Reference, 1, 2 ; Vendor and Purchaser, 2 ; Insurance, Life, 5 ;  
Insurance, Fire, 1 ; Homicide, 9 ; Constitutional Law, 33. 

WAR. See Railroads, 1 ; Removal of Causes, 4, 5 ; Carriers of Freight, 3. 

WAREHOUSEMEN. 
1. Warehouscmc~Tobacco-Puhl ic  Sales-Public Int t res  ts-Court's Yuris- 

dictio?a.-Tobacco warehouses are  "affected with a public interest," 
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and the courts have jurisdiction over the question whether the exclu- 
sion by the owners of the warehouse of one offering to sell or buy 
tobacco therein is unlawful. Gray v. Wurehouse Co., 166. 

2. Same-Fraud-Deceit-Exclusion of Seller.--The exclusion by the 
owners of one offering to sell his tobacco upon their warehouse floors 
is  unlawful unless his conduct is contrary to the principles of honesty 
and fair dealing towards the warehousemen and purchasers upon the 
warehouse floor. Ibid. 

3. Same-Equity-Injunction.-Where a tobacco warehouse company has 
refused to receive the seller's tobacco for sale upon its warehouse 
floor, for "nesting" it, or so packing it  as  to deceive bidders and give 
them a false impression of its real value, an order restraining the 
warehousemen will be granted and continued to the hearing a t  the suit 
of the seller when the plaintiff has made out a prima facie case 
entitling him to the relief sought. Ibid. 

4. Bame-Boards of Trade-Rules and Regulations.-While a board of 
trade of a town may make rules and regulations binding upon its 
members, and exclude persons from membership who violate them; 
this does not permit warehouses, by their rules and regulations, to 
exclude as  sellers from offering leaf tobacco for sale on their ware- 
house floors, or from being buyers all persons who are not members 
of some prescribed organization. Ibid: 

WARNINGS. See Railroads, 2 ,  3, 9. 

WARRANTY. See Contracts, 20;  Deeds and Conveyances, 2 7 ;  Statute of 
Frauds, 1. 

WATCHMAN. See Railroads, 5. 

WATERS. See Evidence, 13. 

WATER-WORKS. See Municipal Corporations, 1, 6. 

WEAPONS. See Constitutional Law, 34. 

WILLS. See Constitutional Law, 1 ; Deeds and Conveyances, 7  ; Estates, 1,  2 ; 
Limitation of Actions, 2 ; Statutes, 4 ;  Courts, 15. 

1. Wills-Interpretation-3ioney on Deposit-Certificates of Deposit- 
Evidence.-As to whether a certificate of deposit will pass under a 
bequest in a will of "money on hand," Quere? and :  Held, this inter- 
pretation will not prevail when a contrary purpose is quite apparent; 
and evidence of the declaration of the testator of what he wanted 
done with the money in the bank, is incompetent. Thomas v. Houston, 
91. 

2. Wills-Interpretation-Intent-Residuary Clause-Presumptions.--The 
purpose of a residuary clause in a mill is' to embrace both real and 
personal property not therein specifically devised or bequeathed, and 
unless words a re  used to restrict its meaning, this interpretation will 
be adopted as  carrying out the intent of the testator. A l h  v. Cam- 
eron, 120. 
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3. Same.-A testator owning a large estate in real and personal property, 
after making devises and bequests thereof, and to provide for any 
omission, with apparent particularity declared his daughter the resid- 
uary legatee, "to receive and take all  that  shall be smitted, or shall 
fall in and become mine, either in law or equity, and that she shall 
be paid her full child's part on the division of my personal property, 
without deduction for any advances, a s  she has reeded none and 
received nothing beyond what she deserved," etc. : Held, a lot of land 
not specifically devised comes within the terms of the residuary clause, 
and evidenced the testator's intent from the language employed as  
well a s  from the presumption of law, that as  to the land specified he 
should not die intestate, and that  the daughter shoul~l not be charged 
with any advancements whatsoever. Ibid. 

4. Same-Devise-Bequest-Realty-Personalty.-The gelera1 rule of in- 
terpretation of a residuary clause in a will is that the word "legacy" 
may include "devise" and "legatee," a "devisee" applying to both the 
testator's realty and personalty when from the writing of the will the 
testator's intent so appears. Ibid. 

5. Wills-Holograph Wills-Unmailed Letters-Intent to Make a Will.-- 
A letter written and signed by the supposed testator must, to consti- 
tute his last will and testament, show that i t  was his intention that  
the paper istelf should operate as  a disposition of his property, to 
take effect after his death:  and when the letter propounded is found 
s t a m p d  and addressed in the pocket of the deceased after his death, 
etc., and refers to a conversation with the addressee ,as to the making 
of his will, saying he wanted the addressee to write it  and the de- 
ceased would pay for i t ;  and after saying how the estate was to be 
disposed of, that  the writer would "be up town a s  soon as  he got able," 
expresses merely an antieipated testamentary intent, and a s  a matter 
of law is not operative as  a valid will. I n  re  Johnson, 303. 

6. Wills-Interpretation-I%tent.-A will is  construed as  :L whole to ascer- 
tain the intent of the testator, and, except a s  to the meaning of words 
and phrases of a settled legal purport, little help is to be derived 
from adjudicated cases owing to the usual dissimilarity of facts and 
expressions used. Patterson v. McCormick, 311. 

7. Same-Estates-Contingent Remainders.-Upon a devisa to two nephews 
(named) of the testator, an undivided one-half interest of certain land 
to each, but upon the contingency of the death of one of the named 
nephews, without issue, then to the other nephew r~pd  the heirs of 
A. and G. : Held, the nephews so named will be presumed to be the 
primary objects of the testator's bounty, nothing else appearing, and 
upon the death of one of them, without issue, one-half of the estate 
will go in fee to  the other, having issue, and the half interest devised 
upon contingency to the' deceased nephew will be divided into three 
equal parts, one part for the surviving nephew, having issue, and one 
part each to the heirs of A. and G., a s  the secondary object of the 
testator's bounty. Ibid. 

8. Wills-Letter?-Animo Testandi-Signature-Holograph Wills.-A letter 
written by the deceased to his brother, signed by him "Brother Alex," 
just before the deceased had gone to a hospital for treatment, saying, 
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WILLS-Continued. 
"Brother Richard, take care of yourself and stay with William a t  the 
store. I am going to the hospital on account of not feeling well. I 
hope God nothing happens, but if i t  does, everything is yours. Got 
some money in the bank, but don't know how much we owe on house. 
. . . I hope in a few days I will come back," etc., indicates the 
writer's present intention to dispose of his property, and is provable 
a s  his holograph will, when our statute has been complied with relat- 
ing thereto. Wise v. Short, 320. 

9. Wills-Deuise-Heirs-Fee Simple.-While a devise is to the testator's 
son, "to him and his heirs forever," passes a fee-simple title to him 
without the use of restrictive expression, i t  will not be so construed 
when i t  appears from the interpretation of other language used in the 
will that  he was only to take a defeasible fee. Hines v. Reynolds, 343. 

10. Same-Defeasance-Issue-Children-Estates-Remainder.-\lere a 
devise is  to the testator's son "and his heirs," followed by the words 
that in the event he should die "without heirs," then to the testator's 
daughter "and the heirs of her body," the word "heirs," used in con- 
nection with the son, evidences the testator's intent, from the relation- 
ship of the devisees, that i t  should mean issue or children of the son, 
and the words "bodily heirs," used in connection with the daughter, 
a s  issue or children of the daughter, and upon the happening. of the 
contingency after the death of the daughter, her issue or children will 
take the fee-simple title, to the exclusion of the heirs general of the 
son dying without issue. Zbid. 

11. Same-Statutes-Descendible Interests.-Under the provisions of Rules 
1 and 10, C. S., 1654, a devise to  the daughter of the testator and her 
issue, upon the death of the testator's son without issue, is such an 
interest a s  is descendible to  the issue of the daughter when she has 
died before the happening of the contingency. Zbid. 

12. Wills-Devise-Estates-Remainders.-Where the testator directs that 
two of his children, beneficiaries under his will, pay a certain sum 
of money to another of his children, and "no more," the intent of the 
testator is  manifest that the other two children shall enjoy the re- 
mainder of the gifts to them. Zbid. 

13. Wills-Estates-Contingent Interest-Time of Happening of Contin- 
gency.-A devise of lands to the testator's children depending upon 
their dying with issue, and in the event they should not leave issue 
to the heirs of the testator, is construed to take effect upon the death 
of the testator. Baugham v. Trust Go. ,  406. 

14. Same-Beneficiaries-Heirs a t  Law-Relinquishment of Right-Fee 
Simple.-Where the testator's children are his heirs a t  law, and a 
devise of lands is to them, and if any should die without issue to the 
heirs a t  law of the testator, the children of the testator may waive 
the condition by proper proceedings had among them all, and each 
acquire an indefeasible fee to  a division of the lands among them- 
selves. Zbid. 

15. Wills - Estates - Contingencies - Remainders-Reversion-Children- 
Heirs a t  Law-Division in Severalty-Relinquishment of Right-Fee. 
Where the children of the testator are  his heirs a t  law, and take by 
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will upon the contingency of their having children a t  the death of the  
testator, whether they take in remainder or a reversionary interest a s  
the heirs of the testator, is  immaterial upon the question of their 
right to apportion the lands by proper proceedings among themselves, 
and thus acquire a feesimple title to  the lands accordingly held by 
them in severalty. Ibid. 

16. Wills-Interpretatio+Intent-Changed Condition of 1Fatate.-The pri- 
mary rule of interpretation is to ascertain from the language of the 
will, construetl a s  a whole, the intention of the testator in disposing 
of his estate, and this intent controls without any supposition a s t o  
what he would have done with his property under changed conditions. 
Dicks v. Young, 448. 

17. Wills-Interpretation-Intent-Am6iguity.-Where, in expressing his 
intent, the testator uses in his will words that are  free from ambiguity 
and doubt, no other meaning may be given than that plainly, clearly, 
and distinctly expressed by them. Ibid. 

18. Same - Survivorship - Children- Grandchildren-Estates-Contingmt 
Limitations.-A devise of lands to the testator's wife for life, and a t  
her death to  be equally divided among his four namcd children, "but 
if either of them shall die without leaving a child 01. children living 
a t  their death, then the portion of such child so dying shall go to the 
survivors of them and their heirs forever": Held, the words "sur- 
vivors of them" refers to the survivor of the testator's own children, 
to  the exclusion of grandchildren whose parents, naned  in the will, 
have previously died. Ham v. Ham, 168 N. C., 486 and other like 
cases cited and applied. Ibid 

19. Wills-Devise-Estates-Per Stirpes-Intent.-Nothin: appearing in 
the will to the contrary, a devise to testator's wife of onethird of his  
lands for life, and a t  her death, "all of this property shall go to the  
heirs of N." and to "the bodily heirs of J." carries the land to the  
"heirs of N." and the "bodily heirs of J." upon the termination of the 
life estate devlsed to the wife, per stirpes and not per capita, where 
there a re  certain expressions in the will indicating that purpose; and 
this interpretation is especially applicable when construigg the will 
a s  a whole, and in i ts  connected parts, the language of the testator 
manifestly imports this intent. Mitchell v. Parks, 180 N. C., 634. 
This is to  correct an inadvertence appearing in this case reported in 
a former volume and not appearing herein. 

WITNESSES. See Courts, 1, 27 ; Deeas and Conveyances, 17 ; Evidence, 10. 


